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i.    Who  artlfeceisary  Par-  3.  By  the  Ael  of  tie  Partita, 

ties  and    Wko  are  Not,  a.  By  Ike  Settlor— Revoca- 

aSj.  tion—R evocation  0/ 

e.   Wko  are  Pro^r  Par-  TrutU   for    Creditors, 

lies  Defendant,  392,  310. 
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1.  DSFIXITIOV. — A  trust  is  defined  by  Mr.  Justice  Story  as  "  an 
equitable  right,  title,  or  interest  in  property,  real  or  personal,  dis- 
tinct from  the  legal  ownership  thereof."*  This  definition  has, 
however,  been  criticised  as  describing  the  beneficial  interest  of  the 
person  in  whose  favor  the  trust  is  created,  rather  than  the  trust 
itself.  Sir  Edward  Coke's  definition  of  a  use  has  been  adopted 
by  Mr.  Lewin  and  Mr.  Perry  as  a  correct  definition  of  a  trust ;  it 
is  as  follows:  "A  confidence  reposed  in  some  other,  not  issuing 
out  of  the  land,  but  as  a  thing  collateral  annexed  in  privity  to  the 
estate  of  the  land,  and  to  the  person  touching  the  land,  for  which 
the  cestui  que  trust  has  no  remedy  but  bysubpcenain  Chancery."* 
This  definition  seems,  however,  to  be  applicable  to  real  estate 
only.  It  is  exceedingly  difficult  to  frame  an  accurate  definition 
of  a  trust,  but  the  following  is  submitted  as  more  nearly  correct 
than  either  of  the  definitions  given  above  :  A  trust  is  an  equitable 
obligation,  either  express  or  implied,  resting  upon  a  person  by 
reason  of  a  confidence  reposed  in  him,  to  apply  or  deal  with  prop- 
erty for  the  benefit  of  some  other  person,  or  for  the  benefit  of 
himself  and  another  or  others,  according  to  such  confidence.' 

The   position   or   relationship   of  an   executor,  administrator, 

guardian,   assignee,   bailee,  factor,  agent,  commission   merchant, 

common  carrier,  or  officer  of  a  public  or  private  corporation,  may 

be  said  to  be  one  of  trust,  in  the  broadest  sense  of  that  term :  but 

i 

1.  1  story's  Eq.  Jur.,  f  964.  SubBtan-  person  arising  out  ot  a  confidence  re- 
tiallj  the  same  definition  ia  given  by  posed  in  him,  to  apply  property  failh- 
Hr.  Spence  and  Mr.  Snell.  See  1  llilly  and  according  la  such  confidence." 
Spence  Eq.  Jur.  ■•875;  Snell's  Princ.  of  Willes  on  Trustees  3,  quoted,  with  ap- 
Eq.  (LawBon'a  Am.  Ed.)  59.  proval,    in    Sinking   Fund   Com're   v. 

"  A  trust  exists  where  the  legal  in-  Walker,  6  How.  (Mies.)  143;  38  Am. 
lerest  Is  in  one  person  and  the  equitable     Dec.  435. 

interest  In   another."      Wallace   *.        B.  See  i  FerryonTrusts,^  3;3  Bout. 
Wainwright,  87  Pa.  St.  263.  Law.  Diet.,  tit.  "Trjst;"  Smith's  Princ. 


Eq.  33;  Beers  v.  Lyon,  11  Conn.  614. 
Mr.   /  ■■      -  


,   Abbott   says  that,  in   Its  most 

son  on  icrnis  of  holding,  using,  or  dia-  general  sen  ee.  It  is   a   "confidence  re- 

ptoaine  of  It  for  the  benefit  of  another."  posed  in  a  person  that  he   will  act  in 

Per  Owen,  C.  J.,  in  Mannix  v.  Purcell,  cerUin  matters  for  Ihe  benefit  of  an- 

46  Ohio  St.  103 ;  15  Am.  St.  Rep.  563.  other ;   but,   technically,   it  signifies  a 

1,  Co.  Lltt.  373^;   I   Perry  on  Trusts,  holding  of  property,  subject  to  a  duty 

t  13;  I  Lewin  on  Trusts  "i^  of  employing  it  or  applj-ing   Its   pro- 

A    trust   is    "  an    obligation  upon  a  ceeds  according  to  direcbons  given  by 
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these  subjects  are  treated  elsewhere  in  this  work  under  the  proper 
titles,  and  this  article  will  be  confined  to  the  treatment  of  trusts 
in  the  more  limited  and  technical  sense  of  the  term. 

n.  OKIonTAini  HisTOBT. — "The  elementary  notion  of  trusts," 
says  Mr.  Pomeroy,  "like  so  many  other  doctrines  of  equity,  was 
borrowed  from  the  Roman  law,"*  The  fidei  commissa*  of  the 
Romans  doubtless  suggested  the  doctrine  of  uses  and  trusts  to 
the  early  English  chancellors  and  ecclesiastical  lawyers,  but  a  new 
structure  has  been  built  on  the  old  foundation.  At  common  law, 
the  only  mode  of  conveying  land  was  by  livery  of  seizin,  or  trans- 
mutation  of  possession.  The  power  of  alienation  was  greatly  re- 
stricted, and  the  innumerable  fines  and  reliefs  required  by  the 
feudal  law  of  tenure  led  to  the  introduction  of  uses  and  trusts, 
to  the  adoption  of  which  additional  impetus  was  given  by  the 
prohibitions  imposed  by  Magna  Charta  and  the  Statute  of  Mort- 
main. The  doctrine  was  greatly  abused,  however,  and  its  appli- 
cation gave  rise  to  the  perpetration  of  so  much  fraud'  that  the 
celebrated  Statute  of  Uses*  was  finallypassed,  with  the  intention 
of  abolishing  uses  altogether  by  the  statutory  transfer  of  the  legal 
estate  from  the  feoffee  to  use  directly  to  the  cestui  que  use.  But 
the  statute  was  so  construed  as  not  to  apply  to  a  use  upon  a  use 
or  equitable  estate  capable  of  creation  without  being  merged 
into  oie  legal  estate.*  Thus  arose  the  modern  doctrine  of  trusts, 
which  are,  in  effect,  uses  not  executed  by  the  Statute  of  Uses.® 

It  was  held  that  the  Statute  of  Uses  applied  only  to  passive 
uses,  and  not  to  express  active  trusts  in  which  some  active  duty 
was  imposed  on  the  trustee,  rendering  it  necessary  that  the  legal 
estate  should  remain  in  him.''     So,  it  was  held  also  that  leaseholds 

the  person  from  whom  it  wai  derived."  sajii.  Marsh,  i  McCord  (S.  Car.)  253; 

3  Abbott's  Law  Dict„  t!u"  Trust."  13  Am.   Dec.  718;  Wyman  v.  Brown, 

1.  a  Pom.  Eq.   Jur.,  4  976.     This  is  jo   Me.    157;    Croxalf   v.    Shererd,   5 

the  accepted  doctrine.     1  Story's  Eq.  Wall.  (U.  S.)  282;   Guest  n.  Farly.  19 

Jur..  4  965;  TJedeman  on  Real  Prop.,  4  Mo. 147;   Cueman  v.  Broaduax,  37  N. 

438;  2  Washb.  Real  Prop.,  38+-386;  1  ].  L.  50S;  Hutchins  r.  Heywood.so  N. 

Spence  Eq.  Jur.,  439-443.  11.496;   Reed  f.  Gordon,  35  Md.  183; 

%.  See  Saunder'B  Justinian,  337,  338;  Hurst  v.  McNeil,  i  Wash.  (U.  S.)  70; 

a  Pom.   Eq.  Jur.,  Ijlj  976,  977;  3  Story's  Hopkins  r;.  Hopkins,  i  Atk.  591. 

Eq.  Jur.,  4966.  B.  Ware  v.  Richardson,  3  Md.  505; 

S.  According  to  an  old   English  56  Am.  Dec.  769;  Gushing  r.  Blake,  30 

counsellor,   the   parents  of    uses   and  NJ.Eq.698;i   Spence's  Eq.  Jur.  494; 

trusts  were  fraud  and  fear,  and  a  court  3  Pom.  Eq,  Jur.,  I)  986. 

of  conscience   was   the  nurse.      Atty,  T.  Wright  v.  Pearson,  i   Eden  125  ; 

Gen'l  11.  Sands,  Hard.  491.  Pybus    v.    Smith,  3   Bro.   C.  C.   340; 

4.  27  Hen,  VIII.,  ch.  10.  Nevil  v.  Saunders,  1  Vern.  4H  i  Har- 

0.  Thus,  where  A,  the  legal  owner,  ton   v.  Harton,  7  T.  R.  654  ;  Philadel- 

is  directed  to  hold  the  land  to  the  use  phiaTrust.etc.,  Co.'s  Appeal.93  Pa.  St. 

of  B,  who  is  directed  to  hold  it  to  the  209;  Kay  'v.  Scales.  37   Pa.  St,   11 ;  78 

use  of  C,  the  Statute  of  Uses  will  carry  Am.  Dec.  399 ;  Shalicross'  Estate,   13 

the  land  to  B,  at  Uw,  but  no  further;  Phila.  (Pa.)  374;  Rife  ti,  Geyer,  ijg  Pa. 

and  the  ultimate  use  to  C,  being  a  use  St,  393 ;  98  Am,   Dec,  351  ;  Turiey  v. 

upon  a  use,  will  remain  unaffected  by  Massengill,  7  Lea  (Tenn.)  353;  Mea- 

the  statute.    Tiedeman  on  Real  Prop,,  cham  w.  Steele,  93  HI.  131; ;  Preachers' 

4463;  3  Pom.  Eq.  Jur.,  4985;  3  Washb.  AldSocir.  England,  106  III,  139;  Kel- 

on  Reel  Prop.,  406,  409.  457,  460;  Ram-  lo^  v.  Hale,  iu8  111.  164;  Manlce  v. 
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Dti^uAOKtrnj.    TRUSTS  AND  TRUSTEES.  Origin  wd  Hlrt«T- 
and  chattel  interests  were  not  executed  by  the  statute.'     And 


5  Ptigt  [N, 

^ji ;  Morton  v.  Barrett,  ..    .„, 

39  Am.  Dec.  575;  Niclcell  n.  HamHy, 
10  Gratt  (Va.)  336;  Howard  r.  Hen- 
denon,  18  S.  Car.  189;  Exeter  v.  Odi- 
orne.  i  N.  H.  13a  ;  Hutchins  -a.  Hey 
wood,  50  N.  H.  500;  Sprague  v. 
Sprague,  13  R.  I.  701 ;  Chamberlain  v. 
ThompaoD,   ""    " -  .  -t     ■  — 


otherwise  control  it,  the  beneficiBry 
takes  both  the  legal  and  equitable  et- 
tate.  and  that  the  trust,  being  merelj'  a 
dry  trust,  fsil».  Turley  v.  MatMngiil, 
7  Lea  (Tenn.)  353. 

In   Pennaylvania,   where   an   estate 

was  devised  In  trust  for  a  woman  for 

Conn.   343  ;  16   Am.     life,  remainder  to  the  heiri  of  her  bodjr 

"--■-'         "-' lawfully  begotten,  and  ahe  was  neither 

married  nor  contemplating  marrfage, 
the  trust  was  held  to  be  a  dry  trust 
merely,  executed  by  the  Statute  ol  Uses, 
and  her  estate,  therefore,  an  estate  tail. 
~  ~    ■    Appeal, 


Dec.39a;  Hear«t  i'.  Pujol,  44  Cai.  230; 
Cooper  V.  Cooper,  36  N.  J.  Eq.  lai ; 
Norton  v.  Leonard,  is  Pick.  (Mass.) 
15J;  Pbelps  D.  Phelps,  143  Mass.  570. 
And   see   the   extended   discussion   In 

Leggctt  V.  Perkins,  1  N.  Y.  197.     See     Pennsylvania  Trust,  el 
iafra,  this  title.  Nature  oftkt  Trustees     93  Pa.  St.  log. 
Etiatt.  But  in  Pennsylvania  the  doctrine  in 

Trusts  lor  married  women  being  r^ard  to  trusts  for  married  women  Is 
fiTored,  the  legal  estate  will  remain  In  peculiar.  If  there  he  no  marriage  In 
Ibe  trustee  to  enable  him  to  carry  out  fact,  or  actually  in  contemplation,  the 
the  trust,  even  in  some  cases  in  which  trust  for  coverture  will  fail,  notwfth- 
**     "  ....  standing  the  trust  also  Imposes  active 


duties  on  the  trustee.  Kuntzte man's 
Estate,  136  Pa.  St.  143;  ao  Am,  St 
Rep.  909;  Ogden's  Appeal,  70  Pa.  St. 
joi ;  Williams'  Appeal,  83  Pa.  St.  377. 
Where  property  is  given  by  will  upon 


it  would  otherwise  pass  to  the  bei 
fictaiy,  under  the  Statute  of  Uses. 
Robinson  v.  Grey,  9  East  i ;  Richard- 
ion  V.  Stodder,  TOO  Mass.  518;  Willi- 
man  v.  Holmes,  4  Rich.  Eq.  (S.  Car.) 
475;  Rogers  »,  I.udlow,  3  Sandf.  Ch, 
(N.  Y-  "         ■  ' 

Pa.  St  75  i  67  Am.  Dec,  447.  But  see  estate  is  such  that  a  court  of  equitjr 
Lancaster  v.  Dolan.  1  Rawie  ( Fa.)  331 ;  would  compel  a  conveyance,  the  legal 
18  Ajn,  Dec  635;  Snyder's  Appeal,  91  title  will  t^  treated  as  already  con- 
Pa.  St  504.  veyed.  Shallcross'  Estate,  13  Phlla, 
Soithaabeen  held  in  a  recent  case  (Pa.)  374.  See  also  Allen  v.  Cran, 
that  where  the  duty  imposed  upon  the  log  Ind.  476;  58  Am.  Rep.  425. 


1  active  one,  even  though 
merely  to  convey  the  estate,  the  trust 
is  not  executed  by  the  Statute  of  Uses 
until  such  duty  has  been  performed,  or 
rosy  properly  be  presumed  to  have 
been  performed.  Sptague  f.  Sprague, 
ijR.  I.  701.  And  where  there  was  a 
devise  to  trustees  directing  them  to  per- 
mit the  beneficiary  to  receive  such  sums 
from  the  rents  and  profits  of  the  subject- 
matter  of  the  trust  as  he  should  deem 
proper  for  hfs  support,  "  in  such  man- 
ner, however,  that  the  same  shall 


n  Georgia,  It  has  been  held  that 
where  a  conveyance  was  made  after  the 
Married  Woman's  Separate  Property 
Act  of  1866,  to  a  trustee  for  a  married 
woman,  without  remainder  over,  and 
nothing  was  prescribed  for  the  trustee  to 
do,  the  trust  was  executed  and  the  legal 
title  passed  to  her  at  once.  Sutton 
r>.  Aiken,  63  Ga.  733.  But  see  Boyd  v. 
England,  ;6  Ga.  598. 

In  iVmv'  Tork.  it  has  been   held   that 
where  the    beneficial  use  declared  by 
take  effect  as  a  legal  estate 


be  liable  for  his  debts,"  and  providing  in  the  beneficiary,  it  will,  providing  it 

that  he  should  be  allowed,  within  cer-  can  take  effect  as  a  trust  consistently 

lain  limitations,  to  exercise  control  over  with  the  rules  of  the  common  law,  take 

tiie  property,  it  was  held  to  create  an  effect  aa  a  trust  in  the  same  manner  as 

ictiie  trust  not  executed  by  the  Statute  if  the  Statute  of  Uses  had  never  been 

of  Uses.     Hooberry  11.  Harding,  10  Lea  enacted.     Vander  Volgcn  ii.  Yates,  3 


n.)  393.  But  it  was  held  by  the 
wme  court  that  where  property  is  given 
in  inist  by  an  Instrument  providing  that 
Itfhould  not  tie  liable  for  the  debts  of 
Die  beneficiary,  but  that  he  was  to  have 


rb.  Ch.  (N.  Y.)i4i.  See  iV".  **>!• 
title,  Nature  of  tke  Trustee's  Estate. 

I.  Ramsev  v.  Marsh,  ]  McCord  (S. 
Car.)  35a;  13  Am.  Dec.  717. 720;  Scott 
V.  Scholev,  6  East  468 ;  Schley  v.  Lyon, 
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xiBdiofTnwta.        TRUSTS  AND  TRUSTEES.    HnpU  ud  ipMtaL 

the  statute  did  not  purport  to  execute  trusts  of  things  in  action 
or  other  kinds  of  personal  property.* 

The  Statute  of  Uses  has  been  substantially  adopted,  either 
wholly  or  in  part,  in  most  of  the  states,  but  it  is  not  in  force  in  all.* 

in.  Emw  OF  Tsmn — 1.  Expreat  and  Implied. — Considered  with 
reference  to  their  inception  or  creation,  trusts  are  of  two  kinds, 
express  and  implied.  An  express  trust  is  one  created  by  words 
evincing  an  intention  to  create  a  trust.'  Such  trusts  are  gener- 
ally created  by  instruments  which  expressly  indicate  or  point  out 
the  persons,  property,  and  purposes  of  the  trust — hence  they  are 
called  express  or  direct  trusts,  in  contradistinction  from  such  as 
are  Implied  or  presumed  by  law  from  the  language,  conduct,  or  re- 
lation of  the  parties.*  They  may  be  either  discretionary  or  im- 
perative,  absolute  or  on  condition.' 

Implied  trusts  are  such  as  arise  by  operation  of  law,  or  are  pre- 
sumed, without  any  express  declaration  of  trust,  in  order  to  pre- 
vent fraud  and  satisfy  the  demands  of  justice.* 

2.  Simple  and  SpeoiaL — With  reference  to  the  nature  of  the  duty 
imposed  upon  the  trustee,  trusts  may  be  either  simple  or  special. 
A  simple  or  passive  trust  is  a  trust  in  which  the  trustee  is  a  mere 
passive  depositary  of  the  trust  property,  with  no  active  duties'to 
perform.'  In  such  a  case,  the  law  regulates  the  trust,  and  the 
trustee  has  nothing  to  do  but  convey  the  property  upon  the  re- 
quest of  the  beneficiaries.^ 

fi  Gb.  530;    Slevin   v.  Brown,  31  Mo.  recent  case* :  Piatt  v.  Tron  Eich.  Bank, 

176;  Denton   v.  Denton^  17  Md.  403;  83  Wis.  358;'  Landwerlen  v.  Wheeler, 

Doe    V.  Routledge,  3  C  o  w  p.  709;  i  lo6Ind.  513;  Rlnker  r.  Bissell,  90  Ind. 

Saunders  on  Usei,  86.  375;   Holmes   t!.   Boyd,   90   Ind.   33a; 

1.  3  Pom.   Eq.  Jur.,  }  9S4;  Rice   v.  Coffin   r.    Grand    Rapids    Hj-dra'ullc 

Burnett,!  Spear's  Eq.  (S.  Car.)  579;  41  Co.,  61   N,  Y.  Super.  Ct.  154;  Catron 

Am.  Dec.  336;  Watton  r.  PittB,  z  Mc-  v.  La    Fayette  County,  106  Mo,  659; 

Mull.  (S.  Car.)  1198.  Clark  v.  Fosdick,  1 18  N.  Y.  7 ;  16  Am- 

1.   See  I  Perry  on  Trusts  (4th  ed.),  §  St.  Rep.  733. 

399,  and  notes;  4  LawBon's  Rights  and  S.  Implibb  Trusts,  vol.   10,  p.  a; 

Remedies,  j   1974;  Real  Property,  UnderhUl  on  Trusts  and  Tmstees,  la. 

vol.  19,  p.  1056.     See  the  statutes  of  the  Resulting  and  constructive  trusts  are 

various  slates.  intended    to    be   Included    in   implied 

B.  Underbill  on  Trusts  and  Trustees,  trusts,    and     are    treated    under    that 

12  ;  3  Pom.  Eq.  Jur.,  (j  987.     See  infra,  heading  in  the  article  at>ove  referred  to. 

this  title,  Crealwn  of  Trusts.  7.   Underbill  on  Trusts  and  Trusteea, 

«.   I  Perry  on  Trusts,  4   34;  Flint  on  14;  3  Abbott's  Law  Diet,  tit.  "  Trusts  "  ; 

Trusts  and  Trustees,  Ij  <; ;   Sheldon  v.  Tiedeman  on  Real  Prop.,  1)  494;  Bowen 

Harding,    44    111.    68;    Kingsbury    v.  i<.  Chase,  94  U.  S.  Sig;  Dodson  v.  Bnll, 

Burnslde,  58111.338;  11  Am.  Rep.  67 ;  60    Pa.   St.   493;    100   Am.   Dec.   588. 

Gibson   f.  Foote,  40  Miss.  793;   Fam-  Sometimes   called   a   dry,   passive,   or 

ham  T>.  Clements,  51   Me.  416;   Elliott  naked  trust.     See  Philadelphia  Truit, 

T'.  Armstrong,  3  Blackf.  (Ind.)  198.  etc.,  Co.'s  Appeal, 93  Pa.  Si.  309;  Tur- 

B.  Little  T.  Wilcoi,  ijg  Pa.  St.  439;  ley  u.  Masscngill,  7  Lea  (Tenn.)  353; 

1  Perry  on  Trusts,  ^  24.  Fisher  v.  Wister,  154  Pa.  St.  6;. 

Trnatoe    of   Ezpreai    Tnin. — As    to  S.  1  Perry  on  Trusts,  4  i8;  Lewin  on 

who  is  within  the  meaning  of  statutes  Trusts,  *iS  ;  Flint  on  Trusts  and  Trua- 

authorizing  suits  by  trustees  of  an  ei-  tees,  §  3;  Fisher  v.  Wister,  154  Pa,  St. 

press  trust,  see  Parties  to  Actiokb,  65.     Express  passive  trusts  in  land  are 

vol.  17,  pp.  ."iSS-Ss^,  «nd  the  following  not  common  In  the  United  States,  and 
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IbkrfTiuto.         TRUSTS  AND  TRUSTEES.     i«Rti  ud  nitfaL 

A  special  or  active  trust  is  one  in  which  the  trustee  is  not  a 
mere  depositary,  but  has  special  and  particular  duties  to  perform, 
which  are  pointed  out  by  the  settlor  or  creator  of  the  trust,'  It 
may  be  either  ministerial  or  discretionary* 

S.  legal  and  niegal — a.  GENERALLY. — With  reference  to  the 
purpose  or  object  in  view,  trusts  are  either  legal  or  illegal.  A  le- 
gal  trust  is  one  for  an  honest  and  lawful  purpose,  while  an  illegal 
trust  is  one  for  some  dishonest  purpose  or  contrary  to  public 
policy  or  some  statute.'      If  part  of  a  trust  is  legal  and  part 

in  many  Btstet  they  have  been  abollihed  Where  the  trustee  is  neither  vetted 

bj  statute,  the  efiect  or  which  Is  to  vest  nith  the  right  to  posiesslon,  nor  to  the 

the  entire  estate,  legal  as  well  Hs  ^S^'~  rents  and  profits  for  anj  purpoce,  either 

table,  in  the  beneficiarj.     3  Pom.  Eq.  for  himgelf  or  another,  the  deed  of  trust 

Jtir.,  ^   9B8,    1003,    1004.      See   also  is  void.     Ilotchkiss  v.  Elting,  36  Barb. 

Thompaon  v.  Conant,  51  Minn.  308.  (N.  Y.)  38. 

L  I  Ferry  on  Trusts,  f)  18 ;  Underhili  Where  the  trustees  of  a  will  were  di- 

on  Trusts  and  Trustees,  15;   Flint  on  rected  to  purchase  in  the  names  of  the 

Trusts  and   Trustees,  4   3;  Lewin  on  testator'a  children,  real  estate  for  their 

Trusts,  •18;  3  Abbott's  Law  Diet,  tit.  benefit,  a  direction   to  the  tnisteea  to 

"Special   Tnist."     See   also  Steere  v.  take  the  rents  and  profits  for  the  benefit 

Stecrc,5jahns.Ch.(N.Y.)T;9Atn.  Dec.  of  the  children,  was  held  void,  and  thkt 

356;Coler.Wade,  16  Ve«.37;  Dodson  V.  no   estate    or    interest   vested   In   the 

Ball,  60  Fa.  St.  493 ;  too  Am.  Dec.  588-  trustees,  but  that  they  held  the  fuad  aa 

Earp's  Appeal,  75  Pa,   St.  119;  Butler  testamentary  guardians  merely.   Wood 

p.  Butler,  9  PhiU.  (Pa.)   afo;  Phillips'  t;.  Wood,  s  Paige  (N.  Y.)  596. 

Appeal,  80  Pa.  St.  471;   Goodrich  v.  An   authority,  given  by  a  will  to  a 

Milwaukee,  34  Wis.  433.  trustee,  to  pay  the  interest  on  the  in- 

1.  I  Ferry  on  Trusts,  (  19!  Flint  on  cumbrances  of  the  trust  estate  out  of 

Trusts  and   Trustees,  ^  3  ;   l*wln   on  the    rents   and   profits,  and   apply  the 

Trusts,  •18;  Atly.  Gen'I  v.  Gleg,  i  Atk.  residue  to  the  reduction  of  the  prlnd- 

k6;  Hibbardr.  Lamb,  Amb.  3091  Atty.  pal,  is  valid.     Parks  u.  Parka,  9  Paige 

Gen'I  V.   Scott,  i  Yes.  417  ;   Gower  v.  (N.  Y.)  107. 

Miinwaring,  2  Ves.  8g.  Where  an  executor  was  directed  by 

I.  1  Perry  on  TrusU,  f)  31;  Flint  on  his   testator  to  send  certain  slaves  to 

Trusts  and   Trustees,  Ij   4;  Lewin   on  Africa  and  sell  the  balance  of  hU  es- 

Tnisti,  *iq\  Servis  v.  Nelson,  14  N.  1.  tate  and  pay  the  proceeds  to  the  Amer- 

£q.94;  Sloan  V.  Birdsall,  ;8  Hun  (N.  lean    Colonization    Society   for    their 

Y.)  317 ;  Myers  v.  Little,  60  Miss.  103.  maintenance,  and  that  of  their  descend- 

S«   Fbkpbtuities,   vol.   18,   p.   335 ;  ants,  the  trust  was  held  valid.     Walker 

Charities,   vol.    3,    p.   iii;    Spbnd-  r.  Walker,  35  Ga.  420, 

THRIFT  Trusts,  vol.  33,  p.  5.  A  trust  to  receive   the   rents   and 

A  trust  founded  upon  an  illegal  con-  profits  of  real  estate,  and  pay  certain 

tract,  or  created  in  contravention  of  the  annuities  for  the  period  of  five  years  to 

Beaeral   policy   of  the  law,  is   illegal,  two  of  the  testator's  sons,  if  they  shall 

Bettinger    v.   Bridenbecker,   39    Barb,  so   long  live,  and    to   paj-   the  surplus 

(N.  Y.)  395.  rents  and  profits  to  one  of  them,  is  a 

A  trust  for   the   future   illegitimate  valid  trust  under  the  provisions  of  the 

children  of  another  is  Illegal.     Blad-  A'nv  rprit  statute,  and  will  continue  tor 

*e11 1*.  Edwards,  Cro.  Ellz.  509;  Met-  fiveyears,  notwithstanding  the  death  of 

him  V.  Devonshire,  i   P.  Wms.  530;  one  of  the  annuitants  within  that  time, 

Dorin  V.  Dorin,  L.  R.,  7  H.   L.  568;  or  until  the  trust  is  terminated  by  the 

A<  A jlei' Trusts,  I  Ch.  Div.  382.  death  of  both   annuitants  within  that 

So,  a  trust  in  restraint  of  marriage,  period.     McCosker  -v.  Brady,  I   Barb. 

Lloyd  II.   Lloyd,  a  Sim.  N.  S.  355;  or  Ch.  (N.  Y.)  339. 

upon  condition  and  in  encouragement  A  trust  to  accumulate  rents  and  prof- 

01  the  future  separation  of  husband  and  its  for  the  benelit  of  the  testator's  wife 

wife,  is  illegal.     Westmeath  i>.  West-  and  minor  children   is  void,  such  trust 

nteath,  I  Dow.  N.   S.  519;  Proctor  v.  t>eing  allowed   under   the   Nevi  Tork 

Robiason,   15  W.   R.   138;   Bindley  i'.  statute  only  for  the  benefit  of  minor* ; 

MuUoney,  L.  R.,  7  Eq.  343.  but  a  devise  of  lands  in  trust  to  receive 
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UBdj  Of  Truu.         TRUSTS  AND  TRUSTEES,     Lipi  ud  iiteg»L 

illegal,  the  former  will  be  upheld  if  it  can  be  separated  from  the 
latter.i 

the  rents  und  profits  and  ■ppl}'  them  to  appear  to  be  the  Intention  of  the  par- 

the  u«e  of  the  testator's  Tamlly,  nlll  be  ties  that  the  IruBt  should  be  performed 

valid  and  pass  the  title  to  the  truatees.  th«r«.    The  convej'ance  was  held  to  be 

Boynlon  v.  Hoyt,  i  Den.  (N.  Y.)  jj.  governed  by  (he  laws  of  TenHisiee,  and 

In  Leuisiana,  a  disposition  in  a  will,  the  subsequent  removal  of  the  property 

having  for  Its   object    the   foundation  to  ^iJit.fii>/i  did  notchange  theriglits 

and  maintenance  of  colleges  under  the  of  the  parties.     Wyse  v,  Dandridge.  35 

administration  of  a  municipal  corpora-  Misg.  673  ;  73  Am.  Dec.  149. 

tion  HE  trustee  forever,  Is  a   prohibited  Where  a  citizen  of  t-ouisiana,  while 

_;fi^<i-c0innii'iJii(inand  substitution,    Pe-  in  the  state  of  ./Vrn' I'aril,  executed  a 

rin  V.  McMicken,  15  La.  Ann.  154.  deed  of  trust  in  conformity  with  tb« 

In  Michigan,  s  conveyance  to  cer-  taws  of  New  York,  conveying  to  a  cit- 

tain  persons  in  trust  for  the  stockhold-  izen  of  tliat  slate  a  sum  of  money,  in 

ers  of  a  company,  to  be  subsequently  cash,  for  the  use  and  benefit  of  other 

incorporated,  but  at  the  time  a  partner-  parties,  itwas  beld  that,  since  the  deed 

ship,  of  which  the  trustees  named  in  the  was  made  and  executed  in  New  Tork, 

'   '   gelher  and  bore  upon  a  fund  in  that  state,  and 

n  cer-  was  admitted  to  be  in  accordance  with 

a  con-  Its  taws,  it  was  not  In  violation  of  the 

veyance  of  a  partnership,  some  of  the  laws  of  Louisiana.     HuLlin  v.   Faure, 

partners  being  named  and  others  to  be  15  La,  Ann.  623. 

determined,  and  not  void  as  failing  to  The  effect  of  a  trust  deed  executed 

comply  with  the  Statute  of  Uses  and  in  another  sUte,  but  recorded  in  I,ou- 

Trusts.     Turner  T\   Ontonagon    River  (Jin«ff,  in  a  parish  where  tlie  land  lies. 

Improvement  Co.,  77  Mich.  603.  must  i>e  determined  by  the  laws  of  the 

It  has  been   held   in   Ptnnsylvania  latter  state.     Ricks  v.  Goodrich,  3  La. 

that  the  fact  that  the   settlor  conveyed  Ann.   212,      Compare   Antignance   ti. 

the  property  to  the  trustee,  with  the  In-  Central  Bank,  26  Miss.  no.    Wherein 

tentton  of  evading  the  collateral  inher-  another  state  the  legal  title  to  slaves  is 

itance  tax,  will  not  Invalidate  the  trust,  vested  by  deed  of  trust  in  the  father, 

Trftt  v.  Croticr,  13   Pa.  St.  451.     See  who  covenants  to  transfer  the  title  to 

also  Millbank  f.  Jones,  137  N.  Y.  370.  bis  children  at  their  majority,  it  (he 

OonSiat or Lavi. — It  Issomedmesdif-  slaves  are  brought  Into  Launiana  br 

ficult  to  determine  by  what  law  trusts  him,  upon  his  change  of  domicile  they 

wilt  be  governed,  where  the  settlor  Is  will  become  subject  (o  the  laws  of  that 

in  one  state  and   the   property  In  an-  state,  which  recc^nize  no  such   right 

other,  but  the  following  cases  will  show  of  property  in  the  children.    Terrell 

the  views  of  the  diOerent  courts  upon  v.  Alden,  7  La,  Ann.  46. 

the    question.      Where   a   wilt   directs  It  wouid  seem  that,  notwithstanding 

property  to  be  invested  In  real  estate  the  general  rule  that  personal  property 

upon  trusts,  illegal   by  the  law  of  the  is  governed  bj  the  lex  domicilii,  the 

testator's  domicile,  it   will  tie  held   in-  validity  of  a  deed  of  trust  executed  In 

valid,  though  the  trust  would  be  valid  the   state  in  which  the   personalty  is 

In  the  state   where  the   investment  Is  actually  situated,  is  to  be  determined 

directed  to  t>e  made.     Wood  v.  Wood,  by  the  law  of  that  state,  although  the 

S  Paige  (N,  Y.)  596;  18  Am.  Dec.  451.  settlor   lives  in   another  state.     '"-- 


See  also  Bascom  u.  Nichols,  i  Redf.  Fond  ii.  Sweetzer,  S5  Ind.  14c;  Ames 
(N.YO340.  And  generally  the  validity  Iron  Works  i;.  Warren,  76  Ind.  cia; 
of  a  trust  directed  by  wiil  is  determined     40  Am.  Rep.  258;  Clark  v.  Tarbell.  58 


by  the  law  of  the   testator's  domicile.  N.   H.   88;  Green   v.  Van   Buskirk,  ■ 

Bascom  v.  Albertson,   ,^4  N.   Y.  5S4;  Wall.    (L'.   S.)    [39.     But  see   also  31 

Ward  V.  Storr  (Pa.),  n  Pitts.  L.J.  155.  Cent.  Law  J.  2*4-137. 

Property  conveyed  in  tnist  to  man-  1.  Tnuta  mugtl  Ifi  Part.— Loril lard 

age  and  pay  over  the  profits  was  situ-  i>.Coster,5  Paige  (N.  Y.)  173;  Under- 

ated  In   Ttnnesste,  where  the  convey-  wood  v.  Curtis,  117  N.  Y.  513;  Leavitt 

ance  was  made ;  the  trustee  resided  In  v.  Wolcott,  65  How.  Pr.  (N.  Y.   Su- 

Missiasipfi,\,M\  there  was  nothing  in  preme  CL)  51 ;  Knot  v.  Jones,  47  N.  Y. 

the  deed  requiring  the  property  to  be  389;    Dupre  «.  Thompson,  8  Barb.  (N. 

removed  to  the  latter  slate,  nor  did  it  V.)  537 ;  Butler  v.  Huestis,  68  III.  594 ; 


^aovGoOt^lc 


DiferiTrutt.         TRUSTS  AND  TRUSTEES.     i«gii  amd  niaiU. 

A  trust  to  sell  or  lease  the  trust  estate  may  be  supported  as  a 
trust  to  sell,  even  though  void  as  to  the  power  to  lease.* 

b.  Secret  Trusts. — "A  court  of  equity  will  compel  the  dis- 
covery of  a  secret  trust,  to  enforce  it,  if  lawful,  or  declare  it  void, 
if  unlawful,  whenever  the  fact  of  its  not  being  declared  in  the 
conveyance,  creating  the  legal  estate,  is  caused  by  fraud  or  cir- 
cumvention, or  is  the  result  of  accident  or  mistake,  or  the  omis- 
sion is  by  design,  the  trust  being  unlawful  and  the  object  of 
secrecy  being  to  evade  the  policy  of  the  law ;  the  court  in  all 
these  cases  proceeds  upon  the  idea  of  preventing  fraud."*  A 
secret  trust  created  for  the  purpose  of  defrauding  creditors,  may 
be  proved  by  parol  evidence,  and,  when  so  proved,  will  vitiate  the 
entire  transaction.'  Equity  will  not  permit  an  insolvent  debtor 
to  convey  real  estate,  without  any  apparent  reservation,  and  yet 

1  Am.  Rep-  sSg ;  Delbert'e  Appeal,  S3  which  it  would  execute  against  the  rep- 

PlSI.  461.  ButseeFiskf.Atty.  Gen'l,  retentative*  of  W.,  In  favor  of  M.  Rob- 

4  L.  R.  Eq.  53 1 ;  Magiitrates  of  Dundee  son  v.  Harweil,  6  Ga.  5S9. 

r.Morri*,  3  Macq.  134;  Mitfordti,  R«y-  So,  where  a  declaration  of  truat  re- 

nolds,!  Phi:.i8s;i?«Rielej'sTruat,is  cited   that  tiie  truBtees   should   collect 

W.  R.  :9D.  Compart  Curtis  v.  Smith,  6  the  rents  of  the  trust  property  and  ap- 

Blatchf.(L'.S.)S37.    And  see  Dawson  p\y  them  to   the   maintenance   of  the 

D.Stnall.tS  L.  R.Eq.114;  Hunteri>.  plaintiff   during   her   life,  and  for   the 

Bullock.  14  L.  R.  Eq.  45;  Re  Wlltiams,  benefit  of  her  husband  aRer  her  death ; 

c  Cb.  Div.  735;  Champney  v,  Davj',  1 1  should  divide  the  property  among  her 

Ch.  Div.  949.  issue  after  the  death  of  herself  aiidhus- 

This  rule  will  not  be  applied,  how-  band;  and  should  mortgage  or  other- 

erer,  where  it  would  result  Id  defeating  wlsedispoae  of  ft,  should  it  appear  to  be 

tlie  testator's  entire  scheme  and  do  in-  beneficial   to  the  trust,  the  court  held 

lattice  to  the  t>eDeficiaries.     Tilden  v.  the  first  trust  to  be  valid,  and  that  even 

Green,  130  N.Y.  39;  Maniceii.  Manice,  if  the  others  were  void  they  could  be  so 

4t  N.  Y.  303;  Benedict  v.  Webb,  9S  N.  easily  separated  from  the  iirst  that  it 

Y,  460;  Kennedy  v.  Hoy,  105  N.  Y.  should  be  upheld.  Culcross  11.  Gibbons, 

ijS;  Holmes  v.  Mead,  5a  N.  Y.  332;  130  N.  Y.  447. 

Kowsc  r.  Chapman,  4  Ves.  404;  Attj.  But,  where  Invalid  trusts  were  united 

Gcd'I  v.  Baylej,  i  Bro.  C.  C.  439.  and   coupled  with   a  direction   to   the 

Where  an  estate  was  devised  to  a  trustees  to  use  a  portion  of  the  income 
Iniitee  in  trust,  to  lje  divided  at  a  cer-  of  the  trust  fund  for  the  printing  and 
tain  time,  and,  until  such  time,  to  pay  circulation  of  books  ofa  religious  char- 
the  rents  and  profits  to  the  testator's  acter,  it  was  held  tliat  the  latter  trust, 
widow  for  her  life.and,  after  her  death,  though  valid,  must  fall  with  the  rett,Bs 
to  the  support  of  his  children  until  the  it  could  not  be  determined  what  por- 
tlme  appointed  for  the  division,  the  tion  of  the  income  belonged  to  the  valid 
tnitl,  though  void  under  th»statute  as  trust,  and  what  to  that  which  was  in- 
to the  residuary  provisions  for  the  chil-  valid.  Kelley  v.  Nichols,  17  R.  I.  306. 
dren,  wag  held  valid  at  to  the  provision  1.  For  a  devise  of  real  estate  in  trust 
lor  the  widow.  Irving  v.  DeKay,  9  may  be  good,  if  any  of  the  purposea  of 
Paige(N.  Y.)  5ai;s  Den.(N.Y.)646.  the  devise  are  legal.     Van  Vechtao  v. 

Where  a  tract  of  Und  was  conveved  Van  Veghtan,  8  Paige  (N,  Y.)  104. 

by  R,  toW„upon  a  parol  trust  that'W.  a.  /^^j- Pearson,  J.,  in  Brown  r.Clegg. 

would  put  upon  it  twenty  negroes  and,  6  Ired.  Eq.  (N.  Car.)'9o;  51  Am.  Dec. 

•t  his  death,  convey  them  and  their  in-  ..        .      _. 
creise,  together  with  the  land,  to   M., 
■od  W.  entered  into  the  possession  oflhe 

land,  it  was  held  that  although  a  court  114  Ind.    54.     See  Implied  Trusts, 

of  equity  could   not   enforce   a   parol  vol.  10,  pp.  1,  59. 

tnistof  lamlB  in  the  absence  of  fraud,  3.  Hills  t>.  Efiot,  13  Mass.  16;  7  Am, 

Xet  the   truat  of  pertonalty  was   one  Dec.  >6;    Harris  v.   Sumner,   1  Pick. 
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Xliui*  <tf  Tnuti.        TRUSTS  AND  TRUSTEES.   PobUoudMTM^ 

secretly  retain  an  interest  therein  or  the  right  to  occupy  and  use 
it  for  his  own  benefit.*  Such  a  transaction,  although  founded 
upon  a  good  consideration,  constitutes  a  fraud  upon  creditors.* 
And  a  bill  of  sale,  privately  understood  between  the  parties  to  be 
merely  a  mortgage,  is  a  secret  trust  as  to  the  surplus  over  the 
debt  secured  for  the  benefit  of  the  vendor,  and  is  void  as  to  cred- 
itors.* But  a  conveyance  upon  a  secret  trust  may  be  purged  of 
the  fraud,  where  the  fraudulent  intent  is  abandoned,  and  the  con- 
veyance afterwards  confirmed  and  made  absolute  in  good  faith 
for  a  valuable  and  adequate  consideration.^ 

c.  Spendthrift  Trusts.— (See  Spendthrift  Trusts,  vol. 
23.  P-  5-) 

4.  Public  and  Private. — With  reference  to  the  beneficiaries  or 

(Max.)  137 ;  Rice  v.  Cunningham,  116  cnt  with  the  terms  of  a  sale,  Is  merely 

Mass.    469;   Roblnaon   v.   BlisB,   I3i  evidence  of  fraud,  and  not  fraudulent 

Mass.  430.  per  se.     Harvey   v.  Varney,  98  Mass. 

1.  Lukins  v.Aird,6Wall.  (U.  S.);9.  iM;  OrienUl  Bank  v.  Haskins,  3  Met. 

See  also  Wait  on   Fraudulent  Convey-  (Mass.)  331  ;  37  Am.  Dec.  140  \  Lynde 

ances,   5    371;    Woolen    v.   Clark,    13  v.   McGregor,  13  Allen   (Maaa.)   181; 

Misa.  76;  Arthur  v.  Commercial,  etc.,  90  Am.  Dec.  188.     See  also  BigeEow  v. 

Bank,  gStned.  &M.  (Miss.)394;Towle  Topliff,  35  Vt.  373;  60  Am.  Dec  264; 

■o.  Holt,  14  N.  H.  61;  Paul  v.  Crooker,  Beldlrr  v.  Crane,  131;   III.  91  ;  35  Am. 

8  N.  H.  283;  Smith  v.  Lowell,  6  N.  H.  St  Rep.  349;   Lobstein  v.   Lehn,  lao 

67;  Sparks  u.   Mack,  31    Ark.   670;  III.  549.     See  Fraudulent  Convky- 

Moore  v.  Wood,  100  111.  4J4;  Plunkett  ances,  vol.  8,  pp.  761,  note  t,  and  770, 

V.  Plunkett,   M4    Ind.   484;    Blythe  t:  note  10. 
Thomas,  45  Fed.  Rep.  784.  S.  Chenery   v.    Palmer,  6  Cal.  119; 

So,  where  the  owner  of  lands  caused  65  Am.  Dec.  493;  Hodgfcins  v.  Hook, 
foreclosure  proceedings  to  be  instituted  23  Cal.  584  ;  McCulloch  v,  Hutchin- 
against  himself  at  his  own  expense,  son,  7  Watls  (Pa,)  434;  33  Am.  Dec 
and  the  premises  were  sold  to  the  ion,  776;  Paasmore  v.  Eldridge,  I3  S.  &  R. 
whose  creditors  afternard  atUched  his  (Pa. J  201.  See  also  Chamberlln  v. 
interest  therein,  to  which  proceedings  Jones,  114  Ind.  458. 
his  son  entered  an  appearance  and  in  So,  a  bona  fide  purchaser  of  corpo- 
which  the  creditors  recovered  judg-  rate  stock  will  be  protected  against  a 
ment  and  sold  the  property  on  execu-  secret  trust  in  favor  of  a  stranger, 
tion,  it  was  held  that  the  original  Crocker  i>.  Crocker,  31  N.  Y.  507  ;  88 
owner  could  not  assert  a  secret  trust  Am.  Dec.  291 ;  Scott  v.  Gallagher,  14 
therein,  since  the  son  had  dealt  with  it  S.  &  R.  (Pa.)  333;  16  Am,  Dec.  508. 
as  his  own,  leasing  it  and  receiving  the  See  also  Beldler  v.  Crane,  135  111.  93; 
rent,  and  had  attempted  to  negotiate  a  3j  Am.  Rep.  349.  But  see  and  cam- 
loan  upon  it.  Conover  -v.  Beckett,  38  fare  Pell  v.  McEIroy,  36  Cal.  368; 
N.J.  Eq.  3S4.  Borland  v.  Clark,  36  Kan.  349;  Gr»y 

I.  Twyne's   Case,   3   Rep.  So;    i  t>.  Turley,  no  Ind.  254  ;  De  Arusmant 

Smlth'sLead.  Cas.  I  ;  Young  r.  Heer-  v.   De   Lagerty,   9   Lea   (Tenn.)  188; 

mans,  66  N.  Y.  383 ;  Crouse  v.  Froth-  Wheat  v.  Moss,  16  Ark.  343  ;  Conover 

ingham,  37   Hun   (N.  Y.)   125;    Gid-  if.  Beckett.  38  N.J.  Eq.  384 ;  Knox  v. 

dings  V.  Sears,  115  Mass.  505;  Beldler  Thompson,  I  Litt.  (Ky.)  350;  13  Am. 

V.  Crane,  135  111.  93  ;  25  Am.  St.  Rep.  Dec.  346. 

349;  Dean  v.  Skinner,  43  Iowa  418  ;         Where   knowledge   of   the  trust  on 

Blennerhassett  v.  Sherman,  105  U.  S.  the   part   of    the  purchaser   is  relied 

117;  Lyons  v.  Leahy,   15  Oregon  8;  upon,  it  must  be  clearly  proved.    Wil- 

Sims  V.  Gains,  64  Ala.  397;  Coolidge  son  v.  McCullough,  33   Pa.  St.440;  63 

V.  Melvin.  42  N.  H.  510;   Wlnkley  -o.  Am.  Dec.  347. 

Hill,  9  N.  H.  31  ;   31   Am.  Dec.  215;         4.  Oriental  Bank  v.   Haskins,  3  Met. 

North  V.   Belden,   13    Conn.   376;    35  (Mass.)  332;  37  Am.  Dec.  140;  Langa- 

Am.   Dec.  83,  and   note.     But   it   has  dale  t'. Woollen,  99  Ind.  575;  Parker  », 

beeo  held  that  a  secret  trust,  iDConslst-  Tlfiany,  52  111.  286 ;  Matthews  i>.  Buck, 
10 
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iMMui  TRUSTS  AND  TRUSTEES. 

persons  whom  they  concern,  trusts  are  either  public  or  private. 
Public  or  charitable  trusts  are  for  public  charities  or  for  the  gen. 
eral  public  good,'  while  private  trusts  are  (or  the  benefit  of  in- 
dividuals and  are  limited  in  duration,* 

5.  Tolimtary  and  for  Value. — With  reference  to  the  consideration, 
trusts  may  be  either  voluntary  or  for  value.  Voluntary  trusts 
are  those  in  favor  of  mere  volunteers,  not  based  on  a  valuable 
consideration,  while  trusts  for  value  are  such  as  have  a  sufficient 
consideration  to  support  them.' 

6.  Eiconted  and  Z^eontory.— With  reference  to  their  completeness 
and  the  rules  of  construction  applicable  to  them,  trusts  may  be 
either  executed  or  executoiy.  An  executed  trust  is  one  fully  and 
finally  declared  by  the  person  creating  it,  so  that  nothing  further 
remains  to  be  done  in  order  to  make  it  effective.*  It  is  construed 
in  conformity  with  the  strict  legal  rules  governing  limitations  of 
estates.*  An  executory  trust  is  one  which  is  not  fully  and  finally 
declared,  but  requires  some  other  act  or  acts  in  order  to  perfect 
it  and  carry  out  the  intention  of  the  settlor.*  A  court  of  equity 
viU  endeavor,  in  such  a  case,  to  discover  the  intention  of  the 
testator  or  settlor,  and  carry  it  out  without  regard  to  the  strict 
legal  rules  applicable  to  executed  trusts.'    On  the  other  hand, 

43  Me.  »6s ;  Bump  on  Fraud.  CoDvey.  111.  ac;  18  Am.  Rep.  541 ;  Clarke  v.  Lott, 

(jdtd.)  45).  11  III.  115;  WiUoyv.  Lord,  4  De  G.  P. 

A  ucrct  'truEt  cannot,  however,  be  &  J.  364 ;  Evaos  v.  Pattle,  19  Ala.  398 ; 

reroked  by  the  trustee  alone.    Tyler  v.  Swan  v.  Frick,  34  Md.  141 ;  2  Pom.  Eq. 

Tjlci,  i;  lli.  App.  333.  Jur.,4  looi.     See  I'lt/rii,  this  title,  Crea- 

1.  See  Charities,  vol.  3,  p.  132.  tion  of  Trash — ConM'dfraiion. 

I.  1  Perry  on  Trusts,  44  31,  33;  Flint  t.  Lewin  on  Trusts,  "i  11 ;   Flint  on 

on  Train  and  TruBtees,  ^  4.  Trusts  and  Trustees,   ^  4;   a   Abbott's 

1.  Flint  on  Trusts  and  Trustees,  ^  4;  Law    Diet.,  tit.  "Trusts;"  Denniionv. 

J  Abbott's  Law   Diet.,  tit.  "Trusts;"  Goehring,  7  Pa.  St.  175;  47   Am.  Dec. 

Ewtwood  u.  Kenyon.  II  Ad.  &  EI.438;  .i;o6;  Lynn  i>.  Lynn,  135   111.   18;  Gay- 

39  E.  C.  L.  13J;   Jeffries  v.  Jeffries,  i  lord  t.  Lafayette.  115  Ind.  419;  Ireland 

Craif  &  P.  138;   Moore  v.  Crofton,  3  v,  Geraghtv,  15  Fed.  Rep.  35. 

Jonei  &  L.  443.     See  also   Bowen  v.  B.  1  Pom.  Eq.  Jur.,  $  looc;  Underhill 

Clii5e,9*U.S.830,83i;  Lynnv.Lynn,  on  Trusts  and  Trustees,  137;   Wright 

'3!  111.  18.  v.    Pearson,   i    Ed.     135;   Brydgea   v. 

A  voluntary  trust  upon  a  meritorious  Biydges,  3  Ves.  125;  lervoise  v.  North- 

consideration,   perfectly   created    and  omberland,  i  Jac. '&  W.  571-     See  »»- 

'allj  executed,  is  irrevocable,  and  may  fra,  this  title,  Coaj/ruclion  of  TrusU, 

btenforced   in   equity.     Rycroft  v.  «.  3  Abbot's  Law  Diet.,  tit.  "Tnists;" 

Clipiity,  3   Beav.  238;   Barry  ».  Lam-  Underhill  on  Trusts  and  Trustees,  137; 

t«rl,  98  N.  Y.  300;  50  Am.  Rep.  677  ;  Tiedemnn  on  Real  Prop.,  ^  49s;  Ellison 

Souverbye  r.  Arden,  I  Johns.  Lb.  <N.  v.    Ellison,   6   Ves.   656;    Egerlon   v. 

V.)  140;   Hildreth   -v.   Eliot,   8   Pick.  Brownlow,  4  H.  L.  Cas.   i,  210;  Cush- 

(Mui.)  393  ;  Stone  v.  Hackett,  12  Gray  Ing  v.  Blake,  30  N.  J.  Eq.  ^;  Nicoll  v. 

(Miss.)   337;    Crawford's   Appeal,   61  Ogden.aglll.  323;  81   Am.   Dec.311; 

Pt.SL52;  100  Am.  Dec.609;  Andrews  TilHnghart  n.  Coggeshail,  7  R.  I.  383; 

I'.  Hotaon,   33   Ala.   319;    Howard  v.  Gaylard    v.   Lafayette,    115   Ind.  433; 

ffiadham  County  Sav.  Bank,  40  VL  Schley  ».  Lyon,  6  Ga.  530, 

.597;Gsylord».  Lafayette,  115  lnd.413;  T.  a  Pom.  Eq.  Jur.,  4  1000;  "Ejcecu- 

Une  V.  Ewiog,  31   Mo.  75;    77  Am.  tory  Trusts,"  15  Sol.  ],  &   Rep.  54,  76; 

Dtc.  632.     But  where  it  is  merely  ex-  Cushing  v.  Blake.  30  N.  J.   Eq.  689; 

«ti  tory,  equity  will   not  eoforce  It  In  Humbertson  v.  Humbertaon,  i  P. 

oidloary  cases.    Badgley  v.  Votrain,  68  Wms.  33a;    Glenorchy  v.   Bosvllle,   1 
11 
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courts  of  equity  will  generally  enforce  an  executed  voluntary 
trust  resting  upon  a  good  or  meritorious  consideration,  while  they 
will  generally  refuse  to  enforce  a  mere  executory  trust  in  favor  of 
a  volunteer.* 

Lead.  Cos.  Eq.  i 

"   rn.  n;  P      " 

^kvilfe  1 


;  Griffith  v.  Buckle,  a 
;  V.  Davies,4  Besv.  54; 
Sackvilfe  West  v.  Holmesdale,  L.  R., 
4  H.  L.  Cas.  543 ;  Blackburn  u.  Stables, 
I  Ves.  &  B.  369.  Compare  Howel  v. 
Howel,  %  Ves.  3s8;  Powell  r.  Price,  3 
P.  Wms,  535-  See  infra,  this  title, 
Const ructimi  of  Trusts. 

1.  In  the  recent  case  of  Gaylord  t.  La- 
fa  jette,  115  Ind.  419,  the  distinction  be- 
:cuted  and  executory  t       "    ' 


that  courts  of  equitj  will  not  aid  a  vol- 
unteer to  carrj  Into  effect  an  imperfect 
CTt  or  an  eiecutorj'  truaC.  Adamsonzi. 
imb,  3  Blackf,  (iDd.)  446;  Harmon  v. 
James,  7  Ind.  363 ;  Dillon  i'.  Coppin,  4 
Myl.  &  C.  647;  Coljenr  v.  Mulgravc,  3 
Keen  81 ;  Edwards  t!.  Jones,  i  Mrl.  & 
C.  326;  a  Story  Eq.  Jur.  793  b;  j  Pom. 
Eq.Jur,  JiOOI." 

In  determining  whether  or  not  a  trust 
is  perfectlj  created  or  executed,  the 
well  drawn,  and  the  difference  between  situation  andrelationofihe  parties,  the 
the  rule  applicable  to  voluntary  trusts  object  of  the  trust,  and  the  property 
completelyezecutedandthatapplicable  involved,  should  be  considered.  Gny- 
to  voluntary  trusts  which  are  merelyex-  lord  t'.  Lafayette,  iij  Ind.  413;  Bra- 
eculory.  Is  tewely  and  forcibly  stated  brook  v.  Boston  Five  Cent  Sav.  Bank, 
by  Mitchell.  J.,  as  follows:  "A  trust  104  Mass.  131;  6Am.  Rep.  333;  Hack- 
may  be  said  to  be  eiecuted  when  it  lias  ney  v.  Vrooman,  6a  Barb.  (N.  Y.)  630; 
been  perfectly  and  explicitly  declared  O'Brien,  Petitioner,  11  R.  1.4:9;  Stone 
'     a  writing  duly  signed,  in  which  the     v.  Bishop,  4  Ciiff.  (U.  S.)  593;  Taylor 


terms  and  conditions  upon  wbi 
legal  title  to  the  trust  estate  has  been 
conveyed,  oris  held,  and  the  final  in- 
tention ot  the  creator  of  the  trust  in 
respect  thereto,  appear  with  such  cer- 
tainty that  nothing  remains  to  he  done, 
except  that  the  trustee,  without  any 
further  act  or  appointment 
settlor,  carry  into  effect  the  intention 
of  the  donor  as  declared.  In  such  a 
case,  even  though  there  was  no  valu- 
able consideration  upon  which  the  trust 
was  originally  declared,  a  court  of 
chancery  will  enforce  It  In  favor  of  one 
whose  relation  to  the  donor  was  such 
as  (o  show  a  good  or  meritorious  con- 
sideration, Crawrord's  Appeal,  61  Pa. 
St.  S3;  100  Am.  Dec.  609;  Stone  v. 
Hackelt,  12  Gray  (Mass.)  317;  Ellison 
V.  Ellison,  6  Vea.  ttfi;  Kekewich  v. 
Manning,  i  De  G.  M.  &  G.  175 ;  2  Pom. 
Eq.  Jur.,  4  1001 ;  1  Perry  on  Trusts, 
4  98.  Where,  however,  property 
has  been  conveyed  upon  a  trust,  the 
precise  nature  of  which  la  imperfectly 
declared,  or  where  the  donor  reserve's 
the  right  to  define  or  appoint  the  trust 


II.  Henry,  48  Md.  550;  30  Am.  Rep. 
486.  And  in  such  a  case,  as  In  nearly 
all  cases  where  a  writing  is  ambiguous 
and  Indefinite,  the  practical  construc- 
tion given  by  the  parties  themselves  is 
entitled  to  great  weight,     ^ee  ReisGner 


St.  Leonards  suggests  the  fol- 
lowing test   for  determining  whether  a. 
merely  executory  : 


"  Has  the  t( 


r  been 


called. 


id  very  properly  called,  his  o 
veyancerF  Has  he  left  it  to  tbe 
court  to  make  out,  from  general  expres- 
sions, what  his  Intention  is,  or  has  he 
so  defined  thai  Intention  that  you  have 
nothing  to  do  hut  to  take  that  which  is 
given  to  you,  and  to  convert  them  into 
legal  estates  f  "  Egerton  v.  Brownlow, 
4  H.  L.  Cas.  110. 

If  the  settlor  contemplates  perform- 
ing some  additional  act  In  order  to 
complete  the  trust,  it  is  merely  erecu- 
toiy,  and.  if  purely  voluntary,  will  not 
ordinarily  be  enforced  by  the  courts, 

id   this  rule  was  applied  where  the 


:   particularly,   although   it  donor,  intending  to  create  a  trust  by 

may  be  apparent  that  the  creator  of  the  deed,  caused  the  instrument  to  be  pre- 

trust  has,  m  a  general  way,  manifested  pared,  designated   a  trustee   who   ac- 

his  purpose  ultimately,  at  a  time  and  In  cepted  the  trust,  placed  the  fund  in  hi» 

a  manner  thereafter  to  be  determined,  hands,  and  then  destroyed  the  inetrii- 

either  by  himself  or  by  tbe  trustee,  to  ment  without  having  ever  executed  or 

bestow    the   properly   upon   a   person  delivered  it.     Lloyd  v.  Brooks,  34  Md. 

named,  the  trust  is  Incomplete  and  ex-  17;  Swan  t.  Frlcfc,  34  Md.  139. 
ecutory,  and  not  within  the  jurltdiction         So,  It  has  been  held  that  a  deposit  In 

of  a  court  of  chancery,  Ihe  rule  being  a  savings  bank  in  trust  for  another, 
12 
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IT.  Who  KaT  Cbxats  a  TBun — 1.  Qeneral  Knle. — Every  person 
who  can  hold  and  dispose  of  any  legal  or  equitable  estate  or  in- 
terest in  property,  may  create  a  trust  in  respect  of  such  estate  or 
interest.'  Any  person,  sui  Juris,  who  can  legally  dispose  of  his 
property  can  create  a  trust,  and  a  trust  created  by  a  person  not 
sui  juris  is  valid  to  the  extent  of  his  legal  capacity.* 

i.  The  State. — A  state  may  create  a  trust.' 

S-  Corporationi. — Corporations,  subject  to  their  charters  and  the 
laws  under  which  they  exist,  may  alienate  their  property,  appoint 
tnistees,  and  declare  trusts.* 

4.  Kuried  Womfln. — Married  women  can,  as  a  general  rule,  con- 
vey their  property  to  trustees  by  joining  their  husbands  in  deeds 

who  li  neither  a  partj  nor  privy  there-  as  follows ;  "  The  distinction  between 
lo.tlKdepositor  retaioiiig  the  title  and  executed  and  eiecutorr  trusts  depends 
control  over  the  deposit,  is  held  by  him     upon  the  .  -  .    ..      . 


upon  II)  executory  trust.     Barllett 
Remington,  59  N.  M.  364. 

Wbere  a   testator   bequeathed   real    cne   trust  i 
tlMe  in  trust  for  his  son  without  de-     trust     It  if 
fining  or  limiting  the  extent  of  liis  in-     are  imperf< 
lemt  therein,  but  providing^  that  his     tent  of  the 
npenses   should   be  restricted  to  the     e  r  a  I    term 
incomettiereof.  and  thntthe  trust  prop-     which  his 
Mr  ihuuid  not  be  liable  for  his  debts,     effect  subsl 
unlei!  incurred  with  the  written  con-     the  trustee 
Mnt  of  the  trustee,  it  was   held   that     jfards  the  t 
vhen  the  son  became  of  ag;e,  the  trust    The  court . 
■u  executed  and  he  took  an  absolute 
estste  in  fee.     Gray  i:  Obear,  ,!;4  Ga. 
131.    But  the  same  court  held  in  an- 
other case  that,  where   property  was 
giTcn  is  trust  "  for  the  sole  and  sepa- 


lared.  When  the  limitations  and 
sts  are  fully  and  perfectly  declared, 
trust  is  re^rded  al  an  executed 
St     It  is  only  where  the  1. 


lea 


:  the 


liiy  in  the  discretion  of 

t  a  court  of  equity  re- 

as  an  executory  trust." 

urt  BiBo  held  that  a  trust  is  not 

iiecutory  by  a   mere  direction 

trustee   to   convey,  where   the 


of  (hem,  then  her  portion  to  descend  to  Kekewich   v.   Manning,   i    Hare  464 

>ach  children  as  she  may  leave  alive  at  Donaldson  v.  Donaldson,  Kay  711. 

the  time  of  her  death,''  the  trust  was  S.  i  Perry  on  Trusts,  }  a8. 

execntory  until  the  death  of  a  daughter,  S.  Sinking  Fund  Com'rs  v.  Walker 

snd  that  her  interest  could  be  reached  6  How.  (Miss.)  143;  38  Am.  Dec.  4^3 

dnring  her  life  only  by  equitable  pro-  Coterel  v.  Hampson,  a    Vem.   j; 

ceedirgs  and  not  by  '       '  '        "  


Jtnaings  t.  Coleman,  59  Ga.  718.   Com- 
t're  Johnston  v.  Red,  59  Ga.  621. 

Where  the  sons  of  a  testator,  shortly 
after  his  death,  executed  a  sealed  in- 
iliumeul  conveying  to  their  sisters 
loch  an  interest  in  land,  devised  to 
the  widow  with  remainder  to  the  sons, 
night   be  necessary   to   make  thi 


■hares  of   the  childre 
Into  c< 


jhanan  v.  Hamilton,  ^    .  „.  ,... 

4.  Attv.  Gen'l  V.  Wilson,  1  Cr.  &  Ph. 
I  ;  Evan  v.  Corp.  of  Avon,  ag  Beav. 
144;  Colchester  i'.  Lowten.  i  Ves.  & 
B.  144 ;  Sute  V.  Bank  of  Md.,  6  Gill  & 
J.  (Md.)  305 ;  »6  Am.  Dec.  561  ;  Arthur 
V.  Commercial,  etc.,  Bank,  g  Smed.  & 
M.  (Miss.)  394;  48  Am.  Dec.  719;  Leg- 
gett  V.  New  Jersey  Mfg.  Co.,  i  N.  J. 


si  deration 
ments,  it  was  held  to  be  a  valid  exe- 
cuted trust.  Buchanan  v.  Howard,  3 
Teno.  Ch.  206. 

This  subject  was  carefully  consid- 
ered in  the  case  of  Cushing  v.  Blake, 
30  N.  ].  Eq.  689,  and  the  court  distln- 


equal,  taking     Eq.  541;  13  Am.  Dec.  728,  and  not 


740; 


guished  executed  and  executory  trusts     West  v.  Madison  County  Agr.   Board, 


Ruyter  v.  St  Peter's  Church,  3  N. 
Y.  138;  Haxtun  v.  Bishop,  3  Wend.(N. 
Y.)I3;  Reynolds  II.  Stark  County,  5 
Ohio  304;  Dana  7..  U.  S.  Bank,  <  W. 
&  S.  (Pa.)  324;  Hopkins  v.  Gallatin 
Turnpike  Co.,  4  Humph.  (Tenn.)  403; 
Catlin  V.  Eagle  Bank,   6   Conn.  333; 
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properly  executed.*  In  England,  under  the  Married  Women's 
Propeity  Act  of  1882,  they  have  the  same  rights  over  their  prop< 
erty  as  spinsters,  and  can,  therefore,  create  trusts  in  relation  to 
it,  either  by  act  inter  vivos  or  by  testamentary  disposition.*  In 
the  United  States,  also,  recent  legislation  in  many  of  the  states 
has  greatly  extended  the  rights  of  married  women  over  their  sepa- 
rate property,  and  their  power  to  create  trusts  is  usually  coex- 
tensive with  their  power  of  alienation.*  Where  they  are  given  a 
testamentary  capacity,  they  can  generally  create  trusts,  and  ap- 
point trustees  by  will.* 

0.  IniiBJits.  —  Infants  may  create  trusts  which  are  good  until 
avoided."  Infancy  is  a  personal  privilege,"  and  so  long  as  an  in- 
fant settlor  lives,  no  one  but  himself  can  avoid  the  trust,*  But  it 
has  been  held  that  if  he  should  die  while  still  a  minor,  without 
avoiding  the  trust,  a  court  of  equity  will  investigate  it,  and  see  that 
no  unfair  advantage  was  taken." 

6.  Lniutlo*. — Conveyances  by  lunatics  are  generally  voidable  and 

83  111.  305 ;  Pierce  v.  Emerj,  33  N.  H.  the  authorities  cited  in  notes  2  and  3  in 

^4;  Shaw  V.  Bill,  95   U.   S.   la     See  the  article  on  Ihfaiits,  vol.  to,  p.  63?. 

COKPORATIONS,  V0I.4,  pp.  a3o,  136,  338,  T.  Ingraham  v.  Baldwin,  ij  Barb.  (N. 

1.  Durant  v.  Ritchie,  4  Mason  (U.  Y.)  9,  19. 

S.)   45;    Young  V.  Graff,  38   III.   ap;  S.  Starr  n.  Wright,  20  Ohio  St.  97; 

Johnson  «.  Yates,  9  Dana  lK.y.)  ms\  Lewin  on  Trusts  •2s;4CriiIse  Dig,  130. 

Ihlpp   V.   Bowmar,   e   B.  Mon.  (Kj.)  Infants  contemplating  marriage  maj' 

163;  Peacock  -o.  Monk,  3  Ves.  Sr.  190;  create  trusts  in  their  personal  property, 

Wright  Ti.  Cadogan,  1  Eden  257.  which  will  prevent  it   from   going   to 

3.  Underbill  on  Trusts  and  Trustees  their  husbands.  Field  v.  Moore,  7  De  G. 
9a ;  Lewin  on  Trusts  'aj.  Before  said  M,  &  G.  691 ;  Ainelie  v.  Medlj-cott,  9 
act,  a  married  woman  could  create  a  Ves.  19;  Stamper  v.  Barker,  5  Madd, 
trust  of  real  estate  settled  to  her  sepa-  154;  Johnson  v.  Smith,  i  Ves.  315; 
rate  use  without  her  husband  joining,  Wilder's  Succession,  23  La.  Ann.  aio. 
but  in  all  other  cases  of  real  estate  As  to  real  estate,  see  Drury  v.  Orary, 
trusts,  the  husband  was  required  to  join,  1  Eden  39;   Harvey  v.  Ashley,  3   Atk'. 

8.  See  Married  Women,  vol.  14,  607;  Healy  ».  Rowan,  5  Gratt.  <Vft.) 
p.  589;  Skparath  Property  of  Mar.  414;  51  Am.  Dec.  94;  Lester  v.  Fraier, 
RiED  Women,  vol.  13,  p.  41;  Durant  1  Hill  Eq.  (S.  Car.)  539;  McCartee  w 
V.  Ritchie,  4  Mason  (U.  S.)  45;  i  Redf.  Teller,  3  Paige  (N.  V.)  511 ;  Durnford 
on  Wills  31-28.  They  must,  however,  v.  Lane,  i  Bro.  C.  C.  106,  and  compare 
comply  with  the  formalities  required  by  Cannell  v.  Buckle,  3  P.  Wms  341- 
the  law.  Temple  v.  Hawley,  1  Sandf.  Milner  ti.  Harewood,  18  Ves,  350-  Wil- 
Ch.  (N.  Y.)  153;  Eagle  Fire  Co.  o.  son  t..  McCullough,  19  Pa.  St. 77;  Lev- 
Lent,  6  Paige  (N.  Y.)  63s;  McGan  t.  erlng  v.  Heighe,  3  Md.  Ch.  36c:  Tetji- 
MarBhaI.7Humph.  (Tenn.)  i2i;Tlede-  pie  n.  Hawley,  1  Sandf,  Chf  (N.  Y  > 
man  on  Real  Prop„  ^  469,  794.  153.     Under  statutes  removing  the  dis- 

4.  I  Redf.  on  Wills,  21-28;  3  Perry  ability  of  coverture,  a  conveyance  or 
on  Trusts,  J  668;  Marrird  Womhn,  mortgage  executed  by  an  infant  marw 
vol.  14,  p.  580.  rled   woman   In    accordance   with    the 

B.  Bool  V.  Mix,  17  Wend,  fN.Y,)  119;  statute,  stands  on  the  same  footing  as  a. 

%i  Am.  Dec.  385;  Gillett  f.  Stanley,  t  deed  or  mortgage  executed  by  an  infant 

Hill   (N.  Y.)  121;   Eagle   Fire  Co.   i»,  /cmi!  ju/e,  that  is,  it  is  voidable  but  not 

Lent,  6  Paige  (N.  Y.)  635 ;  Tucker   v.  absolutely  void.  Loscy  v.  Bond,  94  Ind 

Moreland,    10  Pet.  (U.  S.)    71;   Irvine  67;   Scranton  v.  Stewart,  tj    Ind     68* 

I,.  Irvit,e,9  Wall.  (U.  S.)  617;  McCall  Law   v.  Long,  4,   Ind.   586-   Miles  v 

i>.  Parker,  13  Met.(Ma8s.)  372;46  Am,  Lineerman,   24    Ind,    38c;   Maeee   v 

Dec.  735;  Pouch  V.   Parsons,  3   Burr.  Welsh,  18  Cal.  155;  Dixon  v.  Merritt,' 

1794;  I  Perry  on  Trusts,  J  33.  31  Minn.  196;  Watson  v.  Billlni™.  a8 

a.  Harris  v.  Ross,  113  Ind.  314,  and  Ark.  378;  43  Am.    Rep.    1 ;    Hoyt   v 


^aovGoOt^lc 


Vki  Mmj  GiMto        TR  US  TS  A  ND  TR  US  TEES.  >  Tnwt. 

not  absolutely  void.*  But  they  may  be  avoided  by  the  represent- 
atives of  the  lunatic  as  well  as  by  himself.'  A  conveyance  by  a 
lunatic  in  trust  is  good  until  avoided,  and  a  court  of  equity  will 
aot  set  ii:  aside  if  it  is  fair  and  reasonable  and  the  parties  cannot 
be  restored  to  their  original  condition,'  nor  as  against  boTia  fide 
purchasers  without  notice,*  But  a  conveyance  by  him  after  an 
inquisition  and  the  appointment  of  a  guardian  or  committee,  is 
absolutely  void.'  And  he  cannot  create  a  valid  and  binding  trust 
in  favor  of  mere  volunteers  who  have  paid  no  valuable  consid- 
eration." 

7.  Bukrapti  and  Luolventi.  —  In  England,  bankrupts  cannot 
aeate  a  trust  in  property  acquired  prior  to  the  date  of  the  certifi- 
cate of  discharge,  where  there  is  no  surplus,*  because,  by  act  of 
Pariiament,  all  property  to  which  they  may  be  entitled  up  to  that 
tjme  vests  in  the  assignee.  But  it  was  held,  under  the  bankrupt 
laws  of  the  United  States,  that  only  the  interests  of  the  bankrupt 
existing  at  the  date  of  the  assignment  vested  in  his  assignee,  and 
that  he  might,  therefore,  create  a  valid  trust  in  property  acquired 
after  the  assignment  and  before  the  date  of  the  certificate  of  dis- 
cha^e."  It  would  seem,  also,  that  an  insolvent  might  create  a 
valid  trust  in  property  which  is  exempt  from  execution,  and  does 
not  pass  by  the  deed  of  assignment,  as  it  is  well  settled  that  fraud 
cannot  be  predicated  upon  the  alienation  of  such  property,  and 
the  owner  may  dispose  of  it  as  he  will.* 

Sw«r,  S3  III.  134;  SchaSer  v.  Lavrctta,  Am.  Dec  199;  Jackson  v.  King,  4  Cow. 

57  Ala.  14;  McHottU  v.  Webb,  17  S.  (N.   Y.)   107;    15  Am.   Dec.  354,  end 

^■558;  43  Am.   Rep.  639;   Epps   v.  note  368. 

Flowers,  loi  N.  Car.  15S;  Sandford  v.  B.  Niell  v.  Morlej', 9  Ves.  478;  Un- 

MiLe»n,3  Paige  tN.  y.)  117;  aj  Am.  derhill    on    TnisU    and   TnistecB  93; 

Dec  773;  Walsh  V.  Young,  110  Mass.  Elliot  v.  Luce,  7  De  G.  M.  ft  G.  47;; 

396;  uid  note  to  Craig  -a.  Van  Bebber,  Clark  v.  Clark,  a  Vem.  41a;  Roddy  v. 

wo  Mo.  S84,  in  18  Am.  St.  Rep.  584.  Williams,  3  Jones  &  L.  i. 

1,  See  Imsanitv,  vol.  n,  p.  147 !  and  A  deed  of  trust  will  be  set  aside  by  a 

nole  to  AUis  v.  Billings,  6  Met.  (Mass.)  courtof  equity,  In  such  a  case,  especial ly 

^h  in  39  Am,  Dec.  749.  where    there  is  fraud.     Miskey'a  Ap- 

1  See  Insanity,  vol.  11,  p.  149.    In  peal,  iD7PH.St.611;  and  11  Am.  ft  Eng. 

addition  to  the  authorities  there  cited,  Encyc.  of  Law  147,  note  i,  where  the 

tee  also  Aills   -v.   Billings,   6   Met.  facU  in  the  case  just  cited  are  set  forth. 

(M»Bs.)4ij;  39  Am.  Dec.  744;  Snow-  T.  Lewin    on   Trusts   •16;    Hill   on 

den  V.  Dunlavey,  11    Pa.  St.   jia;  Trustees  47. 

Owtng's  Case,  i   Bland  Ch.  (Md.)  370;  S.  In  r<  Grant,  3  Stoiy  (U.  S.)  313 ; 

ij  Am.  Dec  311;  Holton  v.  Camroui,  Ea  f.  Newhall,  3  Story  (U.  S.)  360; 

3  Exch.  437;  Elliot  V.  Luce,  7  De  G.  Mosby  %<.  Steele,  7  Ala.  299;  i  Perry 
H.  ft  G.  4^  on  Trusts,  4  37. 

1.  Niell   u.    Morley,   9   Ves.   478 ;  i  So,  it  ia  held,  under  the  state  laws 

Story's  Eq.Jur.,  4  llo;  Perry  on  Trusts,  governing  voluntary   asBignments  for 

4  35.  the  benefit  of  creditors,  that  property 
L  Carr  f .  Holliday,  i  Dcv.  ft  B.  Eq.  acquired  subsequent  to  the  aaslgnment, 

IN.  Car.)  344;  Price  t.  Berrington,  3  does  not  pass.     McCabe's  Appeal,  31 

Mac.  k  G.  4%;  Greenslade  v.  Dare,  30  Pa.  St.  437  ;  Lorenz  v.  Orlady,  87  Pa. 

Btav.  J85,  St.  236  ;  Shipman  v.  Graves,  41  Mich. 

>■  Leggate  f.  Clark,   iii   Mass.  308;  675;  Haakinsu.  A1cott,i3  OhioSt.310. 

L'Atnoureux   v.  Crosby,   3  Paige  (N.  •.  Taylor   v.  Duesterberg,  109   Ind. 

Y.)433;  33  Am-  Dec.  651;;  Pearl  v.  165;   Faurote   v.  Carr,  108   Ind.    133; 

McDowell,3j.J.  Marsh,  (fey.)  658;  30  Burdgeu.  Bolln,  ro6  Ind.  173  ;  55  Am. 
16 
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8.  Aliens  and  Von-Beudents. — Aliens  and  non-residents  may,  un- 
less prohibited  by  statute,  create  valid  trusts  in  personal  prop- 
erty/arid  a  trust  in  real  estate  created  by  an  alien  is  good  until 
office  found.*  It  is  at  least  doubtful  if  the  legislature  of  a  state 
can  constitutionally  prohibit  a  non-resident  citizen  of  the  Untied 
States  from  creating  a  trust  in  property  within  the  state,  especially 
if  it  be  personal  property.  A  statute  of  Indiana^  prohibiting  the 
appointment  of  a  non-resident  trustee,  was  held  invalid  by  the 
circuit  court  of  the  United  States  for  the  district  of  Indiana,  upon 
the  ground  that  it  was  unconstitutional  as  being  in  contravention 
of  the  constitution  of  the  United  States* 

7.  Who  H&t  Bb  a  Teustee  — 1.  General  Sole. — As  a  general 
rule,  all  persons  capable  of  confidence,  and  of  taking  and  holding 
either  the  legal  estate  or  the  beneficial  interest  in  property,  may 
hold  it  in  trust  for  others.* 

It  is  a  well-settled  rule  that  equity  neverwants  a  trustee,  or,  in 
other  words,  that  a  trust  will  not  be  pennitted  to  fail  for  want  of 
a  trustee.*  If,  therefore,  no  trustee  is  appointed  by  the  settlor,' 
or  the  person  named  is  incoinpetent,^  or  dies,  refuses  to  take, 
or  resigns  before  the  trust  is  carried  out,  a  court  of  equity  will 

Rep.  7J4;  Dumbould  t.  Rowlev,  113  life,  petitioned  for  the  appointment  of 
Ind.  3.<;3;  Blair  v.  Smith,  114  Ind.  114  ;  acertain  persoo  as  trustee;  others  en- 
Buckley  V.  Wheeler,  153  Mich,  i  ;  titled  to  a  portion  of  the  fund  after  her 
Derby  u.  Weyrich,  8  Neb.  174;  30  Am.  death,  opposed  such  appointment  on 
Rep.  817;  Bridgers  v.  Howell,  27  S.  the  ground  that  the  proposed  trustee 
Car.  435  ;  Sannoner  v.  King,  49  Ark.  was  one  of  the  sureties  on  the  bond  of 
399;  Carh.irt  T',  Harshaw.  45  Wis.  340;  the  petitioner  as  executrln  of  the  estate 
30  Am.  Rep.  75a;  Delaahmut  v.  Trau,  of  her  late  husband,  who  had  held  the 
44  lows  613.  fund  for  his  life  and  had  left  her  all  hU 
But  the  transfer  hj  a  debtor  of  all  property,  amounting  to  much  more  than 
his  property,  without  consideration,  in  the  trust  fund.  It  was  held  that  the  pro- 
trust  for  himself  during  his  life,  and  posed  trustee  was  not,  as  a  matter  of 
after  his  death  (or  the  payment  of  his  law,  incompetent.  Gaskell  ii.  Green,  15a 
debts,  is  fraudulent  as  to  enisling  cred-  Mass.  526. 
itors.     Young  V.   Heermans,  66   N,  S.  1  Perry  on  Trusts,  4  38;  Lewin  o 


.  374.  Trusts  *5jy,  1  Story's  Eq.  Jur.,  i  976; 

1.  Lewin   on    Trusts   •27;    Hill   on  Adam's   Eq.  36,  61 ;  Tiedeman  on  Real 

Trustees  47,  Prop.,  ^  50S. 

a.  Lewin  on  Trusts  "16;  1  Perry  on  7.  Dailey  v.   New  Haven,  60  Conn. 

Trusts,  i  36.  311 ;  1  Pom.  Eq.  ]ur„  ^   1087;  Malin  v. 

S.  fndiana  Rev.  St.  i88i,  *  3988.  Malin,  i  Wend.  (N.  Y.)  6^5 ;  King  v. 

4.  Farmers'  L.  &L  T.  Co.  r.  Chicago,  Donnelly,  5  Paige  (N.  Y.)  46;  Levy  v. 

etc.,  R.  Co.,   27  Fed.  Rep.  146.  Levy,  33  K.  Y.  103;  Raley  v.  Umatilla 

B.  I  Perry  on  Trusts,  (/  39;   Flint  on  County,  15  Oregon  t?!;  3  Am.  St.  Rep. 

Trusts    and    Trustees,   I)    14;   Sinking  143;  Vamer's  Appeal,  80  Pa.  St  140; 

Fond   Com'rs    v.    Walker,   6   How.  Maus  t.  Maua,  80  Pa.  St.  194. 

(Miss.)  143 ;  38  Am.  Dec.  433 ;  Picker-  8.  Vidal  v.  Girard,  i  How.  (U.  S.) 

ing  V.  Shotwell,   10   Pa.   Si.  13  ;  Potter  188;  Sheldon  ii.  Chappeli,  47  Hun   (N. 

V.  Chapin,  6  Paige  (N.  Y.)  649;  Dun-  Y.)  59;  Brown   v.   Pancoast,  34  N.  J. 

bar  V.  Soule,  119  Mass.  284;  Adams  v.  £4.337;  Skinner  v.  Harrison  Tp.,  116 

Adams,  21  Wttll.(U.  S.  )iS6;  Huntly  i/.  Ind.    14J;  Bailev   v.   Kilburn,  10  Met, 

Huntly,  S  Ired.  Eq.  (N.  Car.) 250.     See  fMass.)  176;  43  Am.  Dec.  433;  Field  v. 

Gibson's  Cose,  I    Bland  (Md.)  138;  17  Arrowsmith,  j  Humph.  (Tenn.)  442  ;  39 

Am.  Dec.  257.  Am.  Dec.  185 ;  In  re  Petraneks  Estate, 
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appoint  a  trustee  to  execute  the  trust,'  provided  it  was  prop- 
erly created  in  the  first  instance.  Property  chained  with  a  valid 
trust  will  be  followed  into  the  hands  of  the  personal  representa- 
tives, heirs  or  devisees,  and  a  court  of  equity  may,  and  generally 
will, compel  them  to  execute  the  trust* 

S.  The  Tnited  Btat«  and  the  Several  SUtefl.— The  United  States 
and  the  several  states  may  be  trustees,^  but,  in  the  absence  of 
legislative  action,  decrees  cannot  be  enforced  against  the  sover- 
eignty, and  it  has  been  denied  that  either  the  United  States  or  a 
state  can  act  as  a  trustee.* 

8.  Coipwatioiu. — Corporations  may  hold  property  and  execute 
trusts  for  any  purpose  within  the  scope  of  their  corporate  ex- 
istence,* and  courts  of  equity  will  compel  them,  in  all  proper 
cases,  to  carry  the  trusts  into  execution,  either  directly  or  by  the 


naker's  COt  x  Bto,  C.  C.Si;  Dailej  v.  between  an  eiecutor  and  a  trustee,  see 
:n,  60  Conn.  31^;  Skipnith  Greenland  v.  Waddell,  it6  N.  Y.  134; 
--*-*---  15  Am.  St.  Rep.  400. 


V.  HarllD,  50  Ark.  141 

1.  Irvine  v.  Dunham,  iii  U.  S.  334; 
L^gett  V.  Hunter,  19  N.  Y.  445; 
(^uackenboM  *.  Southwlck,  41  N.  V, 
ii7;Matter  of  Stevenson,  3  Paige  (N. 
Y.)430',  Green  v.  Blackwell,  31  N.  J. 
Eq.  37;  Attj.  Gen'I  v.  Barbour,  in 
Han.  568;  Collier  v.  Blake,  14  Kan. 
aso;  Pearson  v.  Concord  R.  Co.,  6j  N. 
"537; '3  Am,  St.  Rep.  605;  Scott  t^. 
Rand,  118  Maaa.  21^;    Bloomer's   Ap- 


peal, 83  Pa.  St.  45 ;  North  CarollDH  R. 
Co.  17.  Wilson,  81  N.  Car.  123;  Meet- 
ing St.  BapUat  Soc.  v.  Hail,  S  R.  I.  334. 
*.  Seda  V.  Huble,  75  Iowa  419  \  9 
Am.  St.  Rep.  495  ;  Johnson  v.  Majne, 
4  Iowa  180  ;  Piatt  v.  Vattier,  9  Pet. 
{U.  S.)  405;  Withers  II.  Yeadon,  i 
Rich.  Eq.  [S.  Car.)  325;  Cuahnej  v. 
HeDij,  4  Paige  (N.  Y.)  345  ;  De  Ba- 
ranle  v.  Gott,  6  Barb.  (N.  Y.)  492; 
Kerr  v.  Day,  14  Pa.  St.  114;  53  Am. 
Dec  526;  Treat's   Appeal,   30   Co 


lu ;  Bennet  v.  Davis,  i  P.  Wi 
Moggeridge  v.  Thackwell,  i  v 
475 ;  3  Bro.  C.  C.  528  ;  Attj.  G. 
Udj  Downing,  1  Wilm,  li. 
tmit  "fastens  itself  upon  th< 
Kieace  of  the  legal  owner."  Lewin  on 
Trusts  •833. 

An  szeentoT  ma^  be  a  trustee  h-^ 
neccEiarj  implication  where  a  will  di- 
rects that  he  ehall  do  certain  acts, 
vhich  can  be  done  onlv  \iy  a  trustee. 
Kash  V.  Cutter,  19  Pick.  (Mass.)  67; 
Dorrr.  Wainwright.  13  Pick.  <Mas«.) 
3^;  Wheeler  ».  Perry,  18  N.  H.307; 
Aack's  Estate,  11  Phila.  (Pa.)  118. 
See  also  Paraons  v.  Ljinan,  5  Blatchf . 
(U-S.)  170;  BerTXf.HamiltoD,  -    " 


B.  Shoemaker  v.  Grant  County,  ' 
Ind.184-,  Mitfordr.  Reynolds,  I  Phlll. 
1S5;  Nightingale  K.Goulboum,  3  Phitl. 
594;  s  Hare  484;  1  Perrj- on  Truata, 
4  41.  See  also  Briggs  «.  Life  Boats,  11 
Allen  (Mass.)  157;  McDonogh  v. 
Murdoch,  15  How.  (U.'S.)  367. 

4.  Levy  V.  Levy,  33  N.  Y.  123.  Mr, 
Perry  and  Mr.  Flint  also  cite  the  case 
of  Shoemaker  v.  Board,  36  Ind.  184,  aa 
holding  that  the  United  States  cannot 
be  a  trustee,  but  no  such  question  was 
involved  in  that  case,  and  no  sUtement 
of  the  kind  is  made  in  the  opinion.  So 
far  as  the  ca^e  can  be  considered  in 
point.  It  is  to  the  contrary,  (or  it  holds 
that  a  state  may  t>e  a  trustee. 

6.  Sinking  Fund   Com'rs   v.  Walker, 
6  How.  (Mias.)  143;  38  Am.   Dec.  433; 
Phillips  Academy  v.   King,   13   Mass. 
Deringer    v.   Deringer,    5    Houst. 
■       '        ■         St.  Rep. 


557;   Derin 
(bel.)  416; 


316;     herst   Academy 


,     Cowls, 


The 


.)  437;  17  Am.  Dec  ^  .  . 
tant  Episcopal  Soc.  v.  Churchmen,  80 
Va.  718;  First  Congregational  Soc.  v. 
Atwater,  33  Conn.  34;  Philadelphia  ». 
Elliott,  3  Rawle  (Pa.)  170;  Witman  v. 
Lex,  17  S.  &  R.  (Pa.)  88;  17  Am.  Dec. 
644;  Mason  v.  M.  E.  Church,  27  N.  J. 
Eq.  47;  Lincoln  Sav.  Bank  v.  Ewing, 
11  Lea  (Tenn.)  598;  Ex  f.  Green- 
ville Academies,  7  Rich.  Eq.  (S.  Car.) 
471.  See  CoRPOBATious.vol.  4,p.3i8. 
If  a  corporation  is  appointed  trtutee 
to  execute  trusts  arising  under  a  will, 
the  trusts  being  valid  in  point  of  law, 
neither  the  heirs  of  the  testator,  nor 
any  other  private  person,  can   inquire 


Man.  (Ky.)  139.  And  compare  Perkins     into  the  power  of  the  corporation 
i.Moore,  16  Ala.9.     For  uie  difference     that  can  bedoneonly  by  the  state  which 
17  C.  of  L.— 2  Q   17 
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appointment  of  new  trustees.'  This  rule  applies  to  municipal 
corporations  •  as  well  as  to  private  corporations.  Thus  towns, 
cities,  and  counties  may  take  and  hold  property  in  trust  for  edu- 
cational' and  charitable*  purposes,  and  trusts  for  many  other  public 
purposes  have  been  upheld.* 

It  is  not  always  necessary  that  the  trust  should  be  for  a  pur- 
pose specified  as  one  of  those  for  which  the  corporation  was 
created,  it  being  sufficient  if  it  be  for  a  collateral  purpose  germane 
to  the  general  purposes  for  which  the  corporation  was  created, 
and  calculated  to  aid  and  promote  the  same.*     But  corporations 

granted  Its  charter.  Wsde  v.  Ameri-  the  purpoeei  for  which  the  corporation 
can  Colonization  Soc.,  7  Smed.  &  M.    was  called  into  being,  and  when  the  ad- 

(MisB.)  663  ;  45  Am.  Dec.  334.  miniBtratlon  ofthe  trust,  and  the  liabili- 

A  school  societj  is  a  corporation  ca-  tiee  it  imposes,  are  not  foreign  to  the 
pable  of  taking  a  bequest  or  devise  in  objects  for  which  the  corporation  wb« 
trust  for  educational  purposes,  and  it  inalltuted."  Skinner  v.  Harrison  Tp., 
cannot  be  objected  that  the  trustees  116  Ind.  143.  See  Charities,  vol.  3, 
who  are  to  have  control  of  the  fund,  are  " "  " 

required  to  t>e  selected  frOTn  certain 
ecclesiastical  societies.  First  Congre- 
gational Church  V.  A  t  w  a  t  e  r,  33 
Conn,  34. 

1.  Vidal  V.  Girard,3  How,  (U.S.) 
18S ;  Jackson  v.  Hartwell,  S  Johns.  (N. 
Y.)  431;  Pickering  v.  Shotwell,  lo  Pa. 
St.  37;  Oxford  Union,  etCn  Soc.  v. 
West  Congregational  Soc^   (5  N.  H. 


Corporations, 
vol.  15.  pp.  996,  1060. 

a.  Vidal  x/.Girard,  a  How.  (U.  S.) 
137;  McDontwh  v.  Murdoch,  15  How. 
(U.S.)  367;  Skinner  ■&.  Harrison  Tp„ 
116  Ind.  119;  Alien  School  Tp.  v. 
Macj  School  Tp.,  109  Ind.  559;  Sulton 
V.  Cole,  3  Pick.  (Mass.)  332 ;  Piper  a 
Moulton,  73  Me.  15.5;  Dascomb  w, 
Mar6ton,8o  Me.  133;   First  Congrega- 


163;   Peynado  v.  Pej-nado,  81  Ky.  j;     tional   Soc,  v.  At  water,  33  Conn. 


Richmond  v.  Davis,  103  Ind.  4491 
Bnrnum  v.  Baltimore.  63  Md.  375;  6 
Am.  &  Eng.  Corp.  Cas,  303;  jo  Am. 
Rep-   319;   Atty.    Gtn'X.v.    St.  Johns 


Beardsley  v.  Bridgeport,  53  Conn.fSQ; 

Russell  -a.  Allen,  107  U.   S.  163;  Bar- 

num  V.  Baltimore,  63  Md.  375;   6  Am. 

&    Eng.   Corp.   Cas,  303  and  note ;  50 

,       Am.  Rep.  aig;   South  Newmarket 

_  Ves.  Jr.     Methodist  Seminary  p.  Peasiee,  15  N. 

Ves.  4M ;     H.  331 ;  Chapln  v.   School  Dist.,  33  N. 

:o.,3Beav.     H.  445;   Maynard   -v.   Woodward,    36 

313^  Coventry  v.  Atty."  Gen'l,  3  Madd.     Mich.  433;  Christy  v.  Ashtabula  Coun- 

Ch.  77;  J  Bro.  P.  C.  335.  -t.  .    " 


Atty.Gcn'li/.  Ironmonger's  Co.,  3  Beav.     H,  441 

■  "     "       "    Id.     MichlV^ 

ty,  41  Ohio  St.  711, 


S.  Craig  V.  Secrist,  54  Ind.  419; 
Lagrange  County  v,  Rogers,  55  Ind. 
397:  Raley  v.  Umatilla  County,  15 
Oregon  17J;  3  Am.  St.  Rep.  141'; 
Chambers  v.  St.  Louis,  29  Mo.  543 ; 
Philadelphia  v.  Foji,  64  Pa.  St.  169; 
Bell  County  v,  Alexander,  33  Tex,  350; 
73  Am.   Dec.  168;  Carder  v.  Fayette 


4.  See  Charities,  vol.  3,  p.  i: 
0.  See  CresEOn's  Appeal,  30  Pa.  St. 
437;  Wright  T7,  Linn,  9  Pa.  81.4^3; 
Philadelphia  r.  Elliott,  3  Rawie  (Pa.) 
170;  Sargent  v.  Cornish,  54  N.  H.  18; 
Webb  I..  Nea!,  j  Allen  (Mass.)  S75; 
Hamden  v.  Rice,  34  Conn.  350 ;  Cogee- 
shall  V.  Pelton,  7  Johns.  Ch.  {N.  Y.> 
29I;  II  Am.  Dec.  471. 

But  ft  has  been  held  that  they  can- 
al take  and  hold  property  in  trust  for 
private  purposes  not  within  the  scope 
of  their  powers.  Holifield  v.  Robinson, 
79   Ala,  419.   And   see  also  not*  * 


'.  (U.S.)  137;  Perin  11.  Carey, 
34  How.  (U.  S.)  465;  Glrard  v.  Phila- 
delphia, 7  Wall.  (U.  S.)  i;  McDon- 
oughWill  Case,  8  La.  Ann.  171;  15 
How.   (U.  S.)  367;  3  Dillon's  Munic. 

Corp.,  t,  567.    In  England,  Atty.  Gen'l    Cent.  L.'j.  530;  Gillespie's  Appea 
V.  Landerfield,  9  Mod.  386;   Dummer     Pa.  St.  50. 
V.   Chippenham,   14   Ves.  351;    Atty.        t.  Jones   v.   Habersham,   107   U.   S. 
Gen'l  V.  Clarendon.  17  Ves.  499.  189;  Vidal  v.  Girard,  3   How.  (U.   S.) 

"A  municipal  corporation  may  be  a     189;   Raley   v,    Umatilla    County,    15 
trustee  under  the  will  of  an  individual     Oregon  173 ;  3  Am.  St.  Rep.  143 ;  Wet- 
when  the  trust  created  is  germane  to    more  v.  Parker,  7  Lans.  (N.  V.)  I3i; 
IS 
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cannot  act  as  trustees  where  the  matter  is  entirely  foreign  to 
the  purposes  of  their  creation,  repugnant  thereto,  or  inconsistent 
therewith.*  The  power  of  any  particular  corporation  to  take 
property  and  act  as  trustee  in  any  particular  instance,  must  gen- 
erally be  determined  from  the  provisions  of  its  charter,  and  the 
laws  of  the  state  in  which  it  acts.* 

\i  a  corporation  takes  property  which  is  granted  or  bequeathed 
to  it,  either  in  trust  or  otherwise,  its  title  thereto  will  be  good  as 
against  third  persons,  notwithstanding  its  charter  does  not  au- 
thorize  it  to  hold  such  property,  and  only  the  state  can  question 
it'  Where  the  trust  is  valid,  the  fact  that  the  coq>oration  is  in- 
competent to  act  as  trustee,  will  not  cause  the  trust  to  fail,  for  a 
court  of  equity  will,  whenever  it  is  necessary  in  such  a  case,  ap- 
point another  trustee  to  carry  out  the  trust.* 

4.  Unineorporated  Tolnntaiy  AMOOiationi. — Unincorporated  vol- 
untary associations,  such  as  charitable  and  religious  societies,  may 
become  trustees  and  hold  property  in  trust  for  charitable  and  re- 
ligious purposes.' 

5.  Public  Officen. — Public  ofiicers  may  act  as  trustees  for  pur- 

Tint CoDBregational  Soc.  v.  Atw«ter,  v.  HUI^ik,  7S.&  R.(Pa.)3ii;  Bogar- 

»Coni].34;  Bamum  v.  Baltiinore,  63  duG  v.  Trlnltj   Church,  4  Sandf.  Ch, 

lid.  175;  6  Am.  &  Corp.  Cas.  303;  50  (N.   Y.)    758;    Humbert   v.  Trinity 

Am.  Rep.  119.  See  also  Oxford  Union,  Church,  14  Wend.  (N.  Y.)  587 ;  Raley 

dc,  Soc.  V.  West  Congregational  Soc,  v.  Umatilla  County,  ij  Oregon  171 ;  3 

SN.  H.  463;   Sargent  v.  CorntEh,  54  Am,  Si.  Rep.   148;  Land  v.  Coflnian, 

H.  t8;  PickeHngi'.Shotwel1,ioPa.  50  Mo.  143;  De  Camp  i'.  DobblnB,  39 

St  97;  Chambers  o.  St.  Louia,  39  Mo.  N.  J.  Eq.  36;  Davis  v.  Old  Colony  R. 

m;  Grreen  v.  Rutherforth,  1  Ves.  46].  Co.,  131  MasB.  373 ;  41  Am.   Rep.  331 ; 

1.  Jackson  v.  Hartwell,  8  Johns.  (N,  Wade  v.  American  Coloniiation  Soc, 

Y.)  433;  Matter  of  Howe,  I   Paige  <N.  7  Smcd.    &   M.  (Miss.)  663;   45  Am. 

Y.)  114.    And  it  has  been  held  that  a  Dec.  114. 

municipal    corporation  cannot,   in  the  4.  Dailey  v.  New  Haven,  60   Conn. 

ibsencc  of  statutorj    authority,   take  315;  Skinner  f.  Harrison  Tp,,  116  Ind. 

■nd  hold  iandt   in   trust  for   religious  141;  Winslow  v.  Cummings,  3  Cush. 

parpotes.  Corning  v.  Christ    Church,  (Mass.)  358;  Vidal  *.  Girard,  »  How. 

J3  N.  V.  SL  Rep.  766;  nor  can  a  city  (U.  S.)   iK;  Jones  v.  Habersham,  107 

iGcept  a  trust  for  the  establishment  and  U.  S.  174;  Sonley  11.  Clockmaker's  Co., 

maintenance  of  a   county   poor-house,  i    Bro.  C.  C.  Si.     And  see  .M/rit,  this 

Augusta  V.  Walton,  77  Ga.  517.  title,    Who  May  Be  a   Trustet — Gen- 

1.  See  Dartmouth  College  v.  Wood-  eral  EuU. 

ward,  4  Wheat.  (U.  S.)  6y5;   Head  *.  B.  See  Charitisb,  vol.  3,  p.  i3a. 

Providence  Ins.  Co.,  3  Cranch  (U.S.)  But  where  property   devised  to  a 

i»7i  BeatT  k.  Knowler.  4  Pet.  (U.  S.)  church  was  intended  hj'thc  testator  to 

'JJ;  People  r.  UHcB  Ins.  Co.,  i^  Johns,  be  a  perpetual  fund   for  raising  sums 

'^-  Y-)  358;  8  Am.  Dec.  343;  New  York  directed  to  be  annually  applied  for  the 

F.  Ins.  Co.  r.  Ely,  3  Cow.  (N.Y.)  678;  missions  of   the   MethodUt   Episcopal 

State  V.  Mobile,  S  Port.  (Ala.)  279;  i  Church,  it  was  held  that  trustees  were 

Perry  on  Trusts,  Ij  44;  Ultra  Vires,  necessary  to  administer   the  property, 

vol.  37.  and  the  church  ta  an  unincorporated eo- 

I.  Runyan  v.  Coster,  14  Pet.  (U.  S.)  ciety  could  not  execute  the  trust.  John- 

tJ);  Perin  v.  Carey,  34  How.  (U.  S.)  son  ti.  Mayne,4  Iowa  180. 

ffij;  Jones  v.   Habersham,  107   U.   S.  in   a  case   where   the    bequest  was 

174;  Chapin  V.  School  DIsl.,  35  N.  H.  made  in    trust   for   a   Sunday   school, 

4s;  Troy  v.  Haskell,  33  N.  H.  533;  which  was  unincorporated  bat  was  con- 

sugenl  V.  Cornish,  54  N.  H.  18;  Phila-  nected  with   an   incorporated   church, 

<kl^iia  v.Girard,45  Pa.  St.  9;  Leazure  the  New  Jersey  court  appointed  the 
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poses  within  the  scope  of  their  official  duties,*  Thus,  a  bequest 
to  the  Chancellor  of  the  Exchequer  for  the  benefit  of  Great  Brit- 
ain, has  been  held  valid,'  and  a  bank  comptroller  has  been  held 
to  be  a  trustee  of  securities  held  by  him  for  the  banks.* 

6.  Karried  Vomen. — Married  women,  as  well  as  those  who  are 
unmarried,  may  become  trustees;'  but  because  of  the  influence 
which  husbands — whose  interests  may  be  antagonistic  to  the 
trust — usually  have  over  their  wives,  because  of  their  lack  of  busi- 
ness qualifications,  and  because  of  the  necessary  joinder  of  their 
husbands,  under  the  laws  of  many  of  the  states,  in  the  perform- 
ance of  certain  duties  which  are  usually  required  in  executing  a 
trust,  it  is  not  advisable  to  appoint  them.'  At  common  law  a 
wife  could  not  be  trustee  for  her  husband,*  but  in  some  jurisdic- 
tions it  has  been  held  that  she  may  be  such  a  trustee,'  ^nd  the 
modem  tendency,  as  shown  by  recent  enabling  statutes,  is  cer- 

church  trustee.  Muon  i>.  M.  E. Church,  truKtwss  to  the  incumbent e  of  the  office 

17  N.  J.  Eq.  47.  as  individuals  and  not  In  their  official 

1.  1  Perry  on  Trasts,  $  47.  capacity,  but  "that   they  properly   de- 

Wherc  money  was  bequeathed  to  cer-  icribed  themaelves  as  oflicerB  tn   suing 

tain  persons  bj  name,  "  and  the  mayor  to  collect  money  In  pursuance  of  the 

of    the   city,"  In   trust   for  the   estab-  trust. 

Ushment  of  a  free  school,  the   money  S.  Slate  v.  Rush,  10  Wis.  311. 

to  be  paid  over  to  the  city  for  purposes  4.  Lake  v.  De  Lambert,  4  Vcb.  593; 

of  education.  If,  In  the  opinion  of  two-  Blithe's  Case,  3   Freem.  91 ;  Lord   An- 

thlrds  of  the  truBtees,  the  trust  could  trine  v.  Buckingham,  3   Freem.    16S; 

not  be  administered  in  accordance  with  Compton   v.  CoTlInson,  3   Bro.   C.  C. 

the  testator's  plan  and  purpose.  It  was  377;   Godolphin  v.  Godolpfain,    i  Vet. 

held  that  as  long  as  the  trustees  held  l\;   Hearle  v.  Greenbank,  1  Vea.  304; 

the   fund,  the  city  had  no  control  over  Moore  v.  Hussey,  Hob.  95 ;  Dundas  v. 

ilor  Interest  in  It,  and  that  the  "mayor  Biddle,   3    Pa.   St.    160;    Springer   v. 

of  the  city"  at   the   time   the  testator  Berrv,  47  Me,  330;  People  v.  Webster, 

died,  and  not  tX  the  time  the  trustees  10  Wend.  (K.  Y.)  554;   LivinKston  v. 

were   appointed,  was   intended  by  the  Livingtton,  6  Johns.  Ch.  (N.  Y,)497; 

testator   to   be   a   trustee.     Dunbar  v.  10  Am.  Dec.  sss;  Thompson  w.  Murrmy, 

Soule,  119  Mass.  384.  2  Hill  Eq.  (S.  Car.)  204 ;   39  Am.  Dec. 

Where  a  railroad  company  deposited  68 ;  Trust  Co.  v.  Sedgwick,  97   U.  S. 

certain  company  bonds  with  its  prcsi-  304;  Bouldin  v.  Reynolds,  58  Md.  495; 

dent,  under  an  agreement  with  an  ac-  Moore    -v.   Cottingham,   90   Ind.   343, 

commodatlon  indorser  that  they  should  See  Married  Women, vol.  14  p,  681, 

be  held  for  the  purpose  of  paying  notes  0.  Compton  v.  CollinsoQ,  3  Bro.  C. 

indorsed  by  him  for  the  benefit  of  the  C.  377 ;    In  re   Kaye,  L.  R,,  1  Ch.  387. 

company,the  president  becomes  a  tnis-  See  also  Graham  n.  Long,  65   Pa.  St. 

tee  independently  of  his  official  char-  383 ;  Still  v.  Ruby,  35  Pa,  St.  373. 

acter,  and  is  personally  responsible  for  But  where  an  estate  comes  to  a  mar- 

the  execution  of  the  trust,  and  it  is  no  ried  woman  charged  with  a  trust,  her 

defense  for  him  to  allege   that  he  was  coverture  cannot  be  pleaded  In  bar  of 

directed   by  the   company   to  make   a  the  trust,     Clarke  v.  Saion,  i  Hill  Eq, 

difierenC  disposition   of   the    bonds.  (S.  Car.)  69;   Berry   v.  Norris,  1  Duv. 

Wilkinson  v.  Stewart,  30  111.  48.  (Ky.)  302. 

3.  Nightingale  !■.  Goulbourn, 3  Phill.  «.  Dickinsonx^.  Davis,  43  N.  H.  647; 

S94;  e  Hare  484.     So  it  was  held  that  80  Am.  Dec.  302;   Mutual   Ins.  Co.  ». 

the  Governor  General  of  India   mieht  Deale,  18  Md.  46;Woodbeck  i'.  Havens, 

take  pK^rty  in  trust  for  a  city  In  that  43  Barb.  (N.  Y.)  7a 

country.     Mitford  v.  Reynolds,  i  Phill.  7.  Livingston  i'.  Livingston,  3  Johns. 

18s.     See  also  Sinking  F  und  Com'rs  v.  Ch.  (N.Y.)  541 ;  Moore  *.  Cottingham, 

The   husband  may  also  be  a  tniatee 
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tainly  in  that  direction.  The  matter  is  lai^ely  regulated  by  stat- 
utory provisions  in  the  different  states.  In  a  case  recently  de- 
cided by  the  New  York  court  of  appeals,  it  was  held  that  a  mar- 
ried woman  was  capable  of  being  a  trustee  under  the  New  York 
statute,  and,  having  become  a  trustee  in  that  state,  where  the 
tiust  fund  remained,  her  title  thereto  was  not  lost,  but  could  be 
enforced  in  New  York,  notwithstanding  she  had  removed  to  New 
ferity,  where  a  married  woman  cannot  be  appointed  a  trustee.' 

7.  In&nts. — Infants  are  even  less  fit  than  married  women  to 
become  trustees,  and  the  courts  will  never  appoint  them,  but  if 
an  infant  trustee  is  nominated  by  the  creator  of  the  trust,  the  es- 
tate will  pass,  and  the  courts  will  see  that  the  trust  is  properly 
executed.  If  the  infant  cannot  execute  it  himself,  his  guardian 
maybe  directed  to  do  it  for  him, or  some  competent  third  person 
may  be  appointed  by  the  court  to  carry  out  the  trust.' 

8.  Innatiot. — Lunatics  are  incapable  of  accepting  a  conveyance, 
and  they  cannot  execute  trusts  requiring  the  exercise  of  judgment 
and  discretion  *  but  long  acquiescence  by  all  parties,  especially 
where  the  cestui  que  trust  accepts  the  deed,  will  be  sufficient,*  and 
equity  will  not  permit  a  valid  trust  to  fail  merely  because  a  Juna^ 
tic  is  nominated  as  the  trustee.  The  court  will  see  that  the  trust 
is  administered  by  his  guardian,  or,  if  necessary,  will  remove  him 
and  appoint  a  competent  trustee." 

9.  Bankrapts  aiLd  Luolveiits. — Bankrupts  and  insolvents  may  act 
as  trustees  *  Trust  estates  do  not  pass  to  the  assignees  of  insol- 
vent trustees,'  nor  does  a  certificate  of  discharge  in  bankruptcy 
operate  as  a  discharge  of  fiduciary  debts  and  obligations.  The 
estate,  being  held  only  for  the  cestui  que  trust,  can  be  incumbered 
only  for  his  benefit,  and  not  for  the  benefit  of  the  trustee  or  others.* 

for  hU  wife.     Bennet  v.  Davis,  3   P.  Craig  -v.  Van  Bebber,  i8  Am.  St.  Rep. 

WniB.  316;  Shirley  v.  Shirley,  9  Paige  641 ;  Starr  v.  Wright,  so  Ohio  St.  97 ; 

(N.Y.)  363;  Plcquett/.Swan,4  Ma»on  Elliott  j..  Horn,  10   Ala.  348;  44  Am. 

(U.S.)  455;   Boykin  v.  Cipies,  3  Hill  Dec.48S;  BHdgeB  v.  Bidwell,  10  Neb. 

Eq.  (S.  Car.)  aoo;   19  Am.   Dec.  67;  185;  Prouty  ti.  Edgar,  6  Iowa   353. 
GriKth  v.   Griffith,  5  B.  Mon.  (Ky.)         S.  LoomiB  v.  Spencer,  1   Palg«   (N. 

113;  Jamison  v.  Brady,  6  S,  &  R,  (Pa.)  Y.)  153;   Person  v.  Warren,  14  Barb. 

467:9  Am.  Dec.  460;  Camp  *.   Smith,  (N.Y.)  488;  Swartwout  v.  Burr,  I  Barb. 

98  Ind.  409;   Derry  v.  Dcttj,  74  Ind.  (N.  Y.)  495. 

560;   Porter  v.  Rutland  Bank,  19  Vt.        «.  Ejrick  ij.  Hetrick,  13  Pa.  St,  494, 
tia    But  see  Dean  v.  Lanlord,  9  Rich.        B.  /a  re  Bloomar,  1  De  G.  &  ].  M. 
Eq.  (S.  Car.)  433.  «.  I   Perry  on  Trusts,  5  j8 ;  Hiil  on 

1.  Schluter   V,  Bowery    Sav.   Bank,  TruiteeB   *5i ;  Rankin  v.  Barcroft,  114 

117  N.  y.  135.  m.  441. 

1.  The  capacity  of  infants  to  act  as  7.  Kip  v.  Bank  of  N.  Y.,  10  Johns, 

inBtees,  and  the   supervisoiy   powers  (N.  Y.)   63;  Blin  v.  Pierce,  3o  Vt.  aj; 

of  the  coQrtB  over  trusts,  where  infants  Ontario  Bank  v,  Mumford,  2  Barb.  Cn. 

bave  been  named  as  trustees,  are  fully  (N.  Y.)  596;  Butler  v.  Merchant's  Ins. 

treated  under  the  title  Infants,  vol.  Co,   14   Aia.  798;    Scott   v.   Surman, 

10,  pp.  6l6~6i8.  Wllles  40a;    Carpenter  v.  Marnell,  3 

A  deed   made  by  an  infant  In  ezecu-  B.   &    P.  40.      See    also    Shryock   v. 

'    1  trust,  cannot  be  dIsafBrmed  Waggoner,  28  Pa.  SI.  430. 
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T  bim.      Nordholt   v.   Nordholt,   87         B.  Shryock  v.  Waggoner,  18  Pa.  St. 
■A.  553 ;  32  Am.  St  Rep.  268 ;  note  to    431 ;  Ludwig  v.  Highley,  5  Pa.  St.  13a ; 
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10.  Alieu  uid  Non-Seddents. — Aliens  and  non.residents  can  take 
and  hold  property  conveyed  to  them  in  trust  to  the  san^e  extent 
that  they  can  take  and  hold  the  legal  title  thereto,  that  is,  in 
the  case  of  real  estate,  until  office  found.'  They  cannot  plead 
their  alienage  to  defeat  a  trust  charged  upon  real  estate  which 
comes  into  their  hands.*  But  it  is  a  serious  objection  to  the  ap- 
pointment of  a  non-resident  trustee,  that  he  is  not  within  the  ju- 
risdiction of  the  court.*  A  statute  prohibiting  the  appointment 
of  non-residents,  and  making  it  unlawful  far  a  non-resident  to  act 
as  trustee,  would  seem  to  invade  the  rights  guaranteed  by  the 
Constitution  of  the  United  States.* 

11.  Other  FenosB. — A  nun  or  a  monk  may  be  a  trustee; 'so 
may  an  habitual  drunkard,  but  he  is  subject  to  removal  by  the 
court.*  A  guardian  may  be  a  trustee,  and  it  is  the  duty  of  an  ad- 
ministrator or  executor  into  whose  hands  the  trust  property  comes, 
to  settle  the  accounts  of  the  decedent  relating  to  the  trust,  al- 
though he  is  not  bound  to  execute  it.'  A  cestui  que  trust  or  a 
near  relative  ought  not  to  be  appointed  trustee,  but  there  is  no 
rule  of  law  positively  forbidding  such  appointment.*    The  same 

Lounsbury  v.  Purdy,  ii  Barb.  (N.  Y.)  and  It  was  expresBly  held   unconetitu- 

go;  Harris  v.   Harris,   39  Beav.   107;  tlonal  in  Robev  v.  Smith,  131  Ind.  343, 

irdner   v.  Rowe,  2    Sim.  &   S.  346;  as  well  as  hj  the  federal  court  in  Shirk 

Copeman  v.  Gallant,  i  P.  Wm6.3i4.  v.   Lafayette,  ji    Fed.  Rep.  857.     See 

1.  See  Alien, vol.  i, pp.458, 459,463.  aI»o  Farmers' L,  &  T.  Co.  v.  Chicago, 

Ab  to  perBonal  property,  their  rights  etc.,  R.  Co.,  J?  Fed.  Rep.  146. 

are   the   same  be   those   of  citizens.  0,  Smiths.  Young,  5  Gill  (Md.)  197. 

Hughes  !•.  Edwards,  9  Wheat.  (U.  S.)  «.  Webb   v.   Deitricli.   7    W.   &.   S. 

489.  (Pa.)  401. 

9.  Dunlop  V.  Hepburn,  i  Wheat.  (U.  7.  Silvers  v.  Canary,  114   Ind.  139; 

S.)  179;  Scott  v.  Thorpe,   i   Edw.  Ch.  Lucas   ti.    Doaaldson,    117   Ind.   140; 

(N.  Y.)  513;  Waugh  f.  Riley,  8  Met.  Schenck  v.  Schenck,  16  N.J.  Eq.  174; 

(Ma«s.)  390.  Nichols    v.    Campbell,     10  Gratt. 

B.  Meinhertzhager  «.  Davis,  i  Coll.  (Va.)  561. 

a 5;  In  re  Tempest,  L.  R.,  i   Ch.  4S5;  But  tbe  duties  of  an  executor  pertain 

esnard  f.  Wclford,  I   Sm.  &  0,436;  to  the  office,  and  those  of  a  trustee  per- 

GibBon's   Case,  i    Bland  (Md.)  138;   17  tain  to  the  person.     If  a  discretionBty 

Am.  Dec.  357.  power  of  sale  is  given  to  an  executor. 

In  Maryland,  the  couti  of  chancery  he  will  be  deemed  a  trustee,  and  the 
may  appoint  as  agent  or  trustee  to  power  cannot  be  executed  by  a  mere 
make  a  sale  under  its  decree,  a  female,  adminUtralor  with  the  ivitl  annexed. 
or  other  competent  person,  on  the  rec-  Greenland  i'.  Waddell,  116  N.  Y.  334; 
ommendation  of  the  parties  in  interest,  15  Am.  St.  Rep,  400;  Molt  tj.  Acker- 
hut  a  non-resident  or  person  under  dis-  man,  ga  N.  Y.  553;  Hood  v,  Haden,  8a 
ability,  or  one  whose  interest  or  office  Va.  588;  joralemon  w.  Van  Reper,  44 
-is  incompatible  with  the  trust,  will  not  N.  J.  Eq.  199.  Compare  Davis  -v 
be  appointed.  Gibson's  Case,  l  Bland  Hoover,  112  Ind.  423;  Warnecke  %<. 
(Md.)  138.  Lembca,  71  III.  91;  13  Am.  Ren.  85. 

\.  Such  a  statute  is /tx^i'dHn  Rev.  Stat.  8.  Wilding  v.   Bolder,  zi  Beav.  33- 

1881,  (f  2988.     This   statute   has   been  Forster  w.  Abraham,  L.  R.,  17  Eq.  351; 

held  toapply  to  express  truatsonly,and  £x/,  Clutton,  17  Jur.  ^;  i   Perry  on 

not  to   those   created    by  operation  of  Trusts,  J  59 ;  Story  v.  Palmer,  46  N,  J, 

law.      Rinker    v.  Bissell,  go    Ind.  37s;  Eq.     i.       Compare    Craig  v.    Hone,     3 

Meikelr.  Greene,  94  Ind.  34^.     But  the  Edw.  (N.  Y.)  554. 

validity  of  this  statute  was  questioned  The  trust  is  not  rendered  void  by  tite 

by  the   supreme   court   of  Indiana  in  appointment  of  a  beneficiary  as  trustee. 

Bryant   v.  Richardson,   136   Ind.  153;  Rogers  i'.   Rogers,   18   Hun   (N.  Y.> 
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nay  be  said  of  a  remamdemiaTi,'   a  tenant  for  life,*  and   the  so- 
licitor of  the  trust,* 

VI  Who  Kat  Be  Cestui  Que  Tkubt — 1.  General  AtiIa.— "Equity 
follows  the  law,"  and,  as  a  general  rule,  any  person  capable  of 
taking  and  holding  the  legal  title  to  property,  may  take  the  equi- 
table title  thereto  as  cestui  que  trust  or  beneficiary.* 

2.  The  Vnitcd  States  and  the  Several  Statei.'-A  state  or  the  United 
States  may  be  a  cestui  gue  trust,^  s.i\d  so  may  the  sovereign  in 
England* 

3.  CorpoTBtioni  and  AMOoiations. — Corporations  and  associations 
which  are  not  incorporated  may  be  beneficiaries  of  trusts  in  per- 
sonal property,^  but,  in  the  case  of,  real  estate,  their  rights  depend 
upon  their  charters  or  the  statutes  by  which  they  are  governed, 
and  if  they  cannot  take  or  hold  the  legal  title  to  real  estate,  they 
cannot  become  beneficiaries.* 

i.  Hurled  Women  and  Children. — Married  women*  and  childrcn^*^ 
may  be  the  beneficiaries  of  a  trust.  Even  an  illegitimate  child 
M  ventre  sa  mere  may  be  a  cestui  que  trusts  *     A  trust  to  legitimate 

^09;  Cocks  V.  Barlow,  $  Redf.  [N.  Y.)  Swedesborough  Church  u.  ShWera,  16 

tpb;  Story  v.  Palmer,  46  N.I.  Eq.  1.  N.  J.  Eq.  453. 

1.  flf  Paine,  33  W.  R.  564.  8.  Lewin    on  Trusts   44;   Hill  on 

1.  Pontcr    V.    Abraham,  L.,   R.,   17  Trustees  51.     See  also  Coleman  v.  R. 

Eq.  «:.  R.  Co.,  49  Cal.  518.     See   Corpora- 

>. /■  r«  Norris,   117   Ch.   Div.   333.  tions,  vol.  4,  pp.  117,  330-335. 

But  lee  Sternberg  v.  Valentine,  6  Mo.  A  deed  or  trust  o£  land  for  the  beo- 

App,  176.  efit  of  a  voluntary  association. having  no 

1  Tiffany  &  Bullard  on  Trusts  and  legal  eiietence,  was  held  void  under  the 

Tnutees  3;  Tiedeman  on  Real  Prop.,  Mi'nsrjo/a  statute  requiring  a  trust  to 

4445;  I  Lewin  on  Trusts  '''43;  Ash-  be  "fully  expressed  and  clearly  defined 

om  V.  Given,  5   W.  &  S.  (Pa.)  330;  on  the  face  of  the  instrument  creating" 

Frailer  v.   Prazier,  1    Hill   Eq.   (S.  II.     German   Land  Assoc,  v.  Scholler, 

Car.)  305.  10  Minn.  331. 

In  the  days  of  slavery,  a  slave,  being  R.  Married    Women,   vol.    14,   p. 

prohibited   from    holding  property,  591;   Marriage  Settlements,  vol. 

twiMaathe  a  cestui  que  trnat.     Sktine  i4|'p.53S;   Peacock   v.   Monk,    2   Ves. 

I'.  WJker,  3  Rich.  Eq.  tS,  Car.)  ibi;  "     '           "      '          -     -   — 

Pool   o.    Harrison,    18    Ala.    514.     A  „           „ 

donee  must   have   capacity  to  take,  married  women  has  now  become  obso- 

whether  it  is  attempted  to  convey  title  lele  in  most  of  (he  states,  by  reason  of 

to  him  directly,  or  to  another  in  trust  the  modern  legislation  enabling  them 

for  him.    Trotter   v.   Blocker,  6  Port,  to  take  and  dispose  of  Che  legal  title  the 

{Ala.)  169.  .same  as  if  unmarried.     See   i    Beach 

1.  Neilson   v.  Lagow,   13   How.  {U.  Mod.  Eq.  Jur.,  ch.  VII. 

S.I  107.    See  also  Lamar  v.  Simpson,  10.  Belhea  v.  McColl,  5  Ala.  308,  and 

1  Rich.  Eq.  (S.  Car.)  71 ;  43  Am,  Dec.  the  authorities   cited   in  the  following 

345;  Com.  1-.   Pennsylvania    Bank,  3  note. 

W.&S.  (Pa.)  1S4.  11.  Gardnert'.  Heyer,  3Paige(N.Y.) 

«.  Hill  on  Trustees    t,2  \  Rogers  v.  11;  Collins  v.  Hoxie,^  Paige  (N.  Y.) 

Rogers,  18  Hun  (N.  Y.J4D9;  Mokei'.  81;  Oirens  !•.  Bryant,  31  L,f  Ch.860; 

Norrie,  14  Hun   (N.  Y.)  138;  Middle-  Gable  t>.  Prendergast,  3  Eq.  648;  Pratt 

ton  V.  Spicer,  i   Bro.  C.  C.  101  ;   Ash-  v.  Flamer,  5  Har,  Si  J.  (Md.)  10.     But 

toa  V.  Langdale,  4  Eng.  L.  &  Eq.  So;  it  is  held  that  a.   trust  to  illegHtimate 

Mitford  V.   Reynolds,  1  Phill.  185;  children  to  be  thereafter   begotten,  is 

Brummel  v.  McPherson,  5  Rubs.  264.  against  good  morals  and  will  not  be  en- 

I-  Langston    v.    Gordon,   36   Gratt  forced.     Medworth  v.  Pope,  37   Beav. 

'^*-)  7SS;    Second  Congregational  31;   Pratt    v.   Mathew,  33   Beav.   328; 

SocD.  Waring,  14  Pick.  (Mass.)  304;  Wilkinson  i>.  Wilkinson,  t  Y.  &  Coll. 
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children  not  yet  in  esse  is'valJd,'  and  a  trust  for  the  heirs  of  a  per- 
son has  been  held  good  as  a  trust  for  his  children.* 

vn.  What  PBonEtr  Hat  Be  tbi  8iibjxot  or  a  Tbusi — i.  0«ii- 
erally. — As  a  general  rule,  all  property,  real  or  personal,  legal  or 
equitable,  in  possession  or  action,  in   remainder,  reversion  or  ex- 

E>ectancy,  may  be  the  subject  of  a  trust,  unless  the  policy  of  the 
aw  or  some  statutory  provision  prohibits  the  settlor  from  parting 
with  the  beneficial  interest  therein,  or,  in  the  case  of  real  estate, 
unless  the  tenure  under  which  it  is  held  is  inconsistent  with  the 
trust  sought  to  be  created.' 

8.  ChoMi  in  Action. — Choses  in  action  may  generally  be  assigned 
in  equity,*  and  where  such  is  the  case  they  may  be  the  subjects 

C.  C.  657 ;  Howarth  v.  Mills,  L.  R.,  1  Otiwr  Proparty.— A  receipt  tor  medi- 

Eq.  389.  clDemarbetrBrisferredintrust-  Green 

1.  Ashurst  *.  Given,  5  W.  &  S.  (Pa.)  v.  Polgham,  i  Sim.  &  S.  398.  So  may 
339;  Frazier  v.  Frazier,  3  Hill  Eq.  (S.  the  copyright  of  a  book,  Sims  v.  Mat- 
Car.)  305;  Car»on  v.  Carson,  1  Winst.  rj-at,  17  CL  B.  281  ;  79  E.  C.  L.  aSo ;  a 
Eq.  (N.  Car.)  14.  See  also  Satem  patent  n^t,  Ruuell's  Patent,  3  De  G. 
Water-Dilch  Co.  v.  Stayton  Capital  &  J.  130;  a  trade  secret,  Morrison  v. 
Flour  Mills  Co.,  33  Fed.  Rep.  146.  Moat,  6  Eng.  L.  &  Eq.  14;  9  Hare  341; 

Where  properly  Is  left  in  trust  for  the  growing  crops,  Robinson  r.  Maulden, 

children  ofa  certain  person, the  trus-  11    Ala,   977;    Grantham    v.   Hawley, 

tee  cannot,  until  It  is  shown  that  there  Hob.  13J;  Fetch  v.  Tutin,  15  M.  &  W. 

can   be   no   more   cttildren  entitled  to  no;  or  a  colt  not  yet  bom,  McCarty 

lake,   be    required   to    pass   the   legal  v.   Blevins,  5   Yerg.   ITcnn.)   195;    26 

estate  to  the  children  that  have  been  Am.  Dec.  261 ;  future  earnings   and 

born.     Dial  f.  Dial,  31  Tex.  s»9.  property  not  even   in  esse  may  be  as- 

3.  Flint!-.  Steadman,  36  VI.  Jio.  signed,  Field  v.   New   York,  6  N.  Y, 

Where    land   held   in   trust   for  the  179;    57   Am.   Dec.  ^v\    Mitchell   v. 

benefit  of  a  wife  and  children  was  sold  Wlaslow,  3  Story  (U.  S.)  630;  Pennock 

at  a  judicial  sole,  and  purchased  under  i/.  Coe,  13  How,  (U.  S.)   117;  Wader. 

the  f 

permitted  to  redeem,  the  trust  was  held  art  ii.  Kirkland,  19  /  ._, .. 

to  inure  to  the  benefit  of  the  wife  and  Guthrie,  i  BIng.  N,  Cas.  697;  37  E.  C. 

children,  although  the  vendee   was  L.S50;  Brooks  i>.  Hatch,6  Leigh  (Va.) 

ignorant   of  the   trust.      Haywood    v.  534;   Calkins  v.   Lockwood,  17   Conn. 

Enslev,  8  Humph.  (Tenn.)  460.  154;  In   re  Ship  Warre,  8  Price   169; 

S.  Underhill  aa  Trusts  and  Trustees  Flolroyd  i'.  Marshal,  2  Glff.  381 ;  3  De 

63  ;  I  Lewin  on  Trusts  •47.     See  As-  G.   F.  &  J-  506;   Langton  v.  Horton.  i 

BiGNUKMTS,  vol.  I,  pp.  837,  830.  Hare  549.     And  a  valid  trust  may  be 

Sqnltiibla  IsUrMt  may  be  the  subject  created  even  in  a  naked  power.     Brown 

of  a  trust.     Gilbert  v.  Overton,  2  Hem.  v.  Higgs,  8  Ves.  570.     A  trust  may  be 

&  M.  no;  Knight  n.Bowj-er,  33  Beav.  created  in  rents  and  proQts,  but 

609;  Luco  V.  De  Toro,  91  Cal.  405.  where  the  title  to   the   realty  ia  con- 

It«T«raianary  Intareati  may  be  con-  veyed  and  the  object  is  security,  the 

vejed  In  trust,  Shafto  v.  Adams, 4GIS.  mere  direction  to  appropriate  the  rents 

J 93;  Kekewich  v.  Manring,  i  De  G.  M.  and  profits  will  not  relieve  the  realty. 

:G.i87;Voglei'.Hughea,3Sm.&G.i8.  Gisborn  v.  Charter  Oak   L.  Ins.  Co., 

Bxp«ctajiel«i  utd  conUnKent  intareati  141  U.  S.  326. 
maybethesubjectsofa trust.  Wethered        The  fiduciary  relation  between  the 

Ti.  Wethered,  2  Sim.   183;    Douglas  v.  trustee  and  the   beneficiary  la  not  al- 

Ruasell,4Sim.  534;  Langton  r.  Horton,  tered  by  the  mere  change  of  the  trust 

I  Hare  549;   Beckley  v.  Newland,  2  P.  propeijv  from  real  estate   to  person- 

Wms.183;  Fitigeraldr.Vestal,4Sneed  ally.     Prather  v.  Weissiger,  10  Bush 

(Tenn.)   158;   Ham   r.  Van   Orden,  84  (Ky.)  117. 

N.  Y.  357;  Hinkle  v.  Wanzer,  17  How.       4.  See  Assignments,  vol,  1,  p.  8»7  j 

(U.  S.)  368.  Chosbs  m  Action,  vol.  3,  p.  336. 
24 
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o(  a  valid  trust.'  But  there  are  some  choses  in  action,  rights  and 
causes  of  action  or  claims,  that  cannot  be  assigned  because  the 
statute  or  public  policy  forbids,  and  they  cannot,  therefore,  be 
made  the  subject  of  a  valid  trust.' 

3.  Foreign  Property. — Personal  property  follows  the  person,  and, 
no  matter  where  it  may  be  in  reality,  if  the  court  has  jurisdiction 
of  the  parties,  it  can  enforce  the  trust.'  But,  in  the  case  of  real 
estate,  there  is  more  xlifficulty,  especially  where  neither  the  parties 
nor  the  property  can  be  reached  by  the  court.*  It  seems,  how- 
ever, that  if  the  court  has  jurisdiction  of  the  parties,  the  trust 
may  be  enforced,  notwithstanding  it  may  affect  real  estate  not 
within  the  jurisdiction  of  the  court.' 

Tni  CbsatioI  or  Tariri — 1.  In  OeneraL  —  Trusts  may  be 
created  by  the  express  declaration  of  the  settlor,  or  they  may 
arise  by  implication  or  operation  of  law.  As  the  subject  of  im- 
plied trusts  is  fully  treated  elsewhere  in  this  work,"  we  shall  here 
consider  only  the  manner  in  which  express  trusts  may  be  created. 

4.  S«e  Spurr  v.  Scorllle,  3  Cush. 
(Mass.)  578;  Mcn«  v.  Maltbj,  3 
SwaHEt.  377 ;  Fell  v.  Brown,  a  Bra.  C. 
C.  376. 

5.  Mnisfe  If.  Watts,  6  £ranch  (U. 
SO  160.  See  also  Toller  v.  CarUret,  i 
Vern.  494;  Roberteau  w.  Rous,  1  Atk. 
1543;  Scott  I'.  Nesbltt,  14  Ves.  438; 
Penn  i>.  Lord  Baltimore,  i  Ves.  444; 
Good  V.  Good,  33  Beav.  314;  Tullock 
T,  Hartlej,  1  V:  &  Coll.  114;  Norrls 
V.  Chambers,  39  Beav.  246;  Martin  i>. 
Martin,  2  R.  &  M.  507;  Cranstown  v. 
Johnston.  5  Ves.  37S  ;  Bunburv  v.  Bun- 
burr,  1  Beav.  31S;  Hope  r.  Carnegie, 
L.  R.,  I  Ch.  330  ;  Arglasse  *.  ^fuB• 
champ,  I  Vern.  41Q  ;  Archer  i'.  Pres- 
ton, I  Vern.  77  ;  Cooley  v.  Scarlett,  38 
111.  316  ;  Curtis  v.  Smith, 60  Barb.  (N. 
Y.)  9 ;  Sutphen  v.  Fowler,  9  Paige  (N. 


L  Row  V.  Dawson,  t  Ves.  313;  Ryall 
9.  Rolle,  ■  Ve«.  348;  Townsend  v. 
Windham,  3  VeE.6;  Yeatea  v.  Groves. 
I  V«,  Jr.  a8o  i  Bum  v.  Garvalho,  4 
Ujl.,&C.690:£x/.Alderson,i  Madd, 
53;  E*  f.  South.  3  Swanst.  393;  Ctem- 
»onB,Davidson,sBinn.  (Pa.)  392;  Mor- 
ton tP.Naylor,  I  Hill  (N.Y.)  583;  Hlnkle 
r.Winier,  17H0W.  (U.  S.)353- 

A  contract  for  the  delivery  of  stock 
ins  corporation  may  be  assigned,  Mor- 
ritoa  V.  Rosa,  113  Ind.  186. 

1  Grenfell  v.  Dean,  3  Beav.  554  ; 
Darii  -v.  Marlborough,  i   Swanst.  74 ; 


RiNe,3  Mer.  lOa;  Flartv  t>.  Odii 
T.  R.  681 ;  Lidderdale  v.  Montrose,  4 
T.  R.  348;  Arbuthnot  v.  Norton,  5 
Moore  P.  C.  C.  219;  Cooper  ir.  Reilly, 
iSim.  560;  Hill  V.  Paul,  8  Gl.  &  F. 
»95lCoriyerf.  Fallon,  iT.  &  Rus.  459; 
McCtrthy  v,  Gould,  1  B.  &  B.  387  ; 
Price  V.  Lovett,  4  Eng.  L.  &  Eq.  no. 
Butfon/ari; State  Bank  v.  Hastings,  15 
Wit.  7j.  In  most  of  the  cases  just  cited, 
it  i)  held  that  a  pension  or  an  official 
ulsry  cannot  be  assigned.  It  is  also 
held  that  a  mere  right  to  file  a  bill  In 
eqiiitj  or  sue  in  tort,  cannot  be  assigned 
in  initL  Proiser  v.  Edmonds,  1  Y.  & 
Coll.  481;  Gardners.  Adams.  II  Wend. 
(N.  Y.)  397;  Dunklin  v.  Wilkins,  j 

I.  1^1'  V.  Reardon,  3  Russ.  608; 
Chue  V.  Chase,  2  Allen  (Mass.)  101 ; 
Miton  V.  Chambers,  4  J.  J.  Marsh. 
(Kj.)  401.  But  cBmfare  Jenkins  o. 
loter,  131  Mass.  357;  Booth  t'.  Clark, 
>7  How.  (U.S.)  337- 


Y.)  380 ;  Shattuck  v.  Gaisidy,  i 

Ch.  (N.  Y.)   153;  White  v.  Wlille,  7 

Gill   &  J.  (Md.)  308  ;  Guild  v.  Guild, 


16  Ala.  121;  Vaughn  n.  Barclay,  6 
Whart.  (Pa.)  392  ;  Watkins  v.  Hol- 
man,  16  Pet.  {U.  S.)  35  ;  Dickinson  *. 
Hoomes,  8  Gratt.  (Va.)  353;  E((j;ity, 
vol.  6,  pp.  713,  713,  and  ^e  authorities 
cited  in  the  note. 

B.  Implied  Trusts,  vol.  10,  p.  I. 
The  writer  of  the  article  referred  to, 
follows  Pomeroy,  whose  classification 
is  preferable  to  that  of  Perry  and 
Lewin.  As  the  definitions  which  we 
have  given  of  eipress  and  Implied 
trusts  show,  we  have  also  foltowed  Mr. 
Pomeroy,  and  some  trusts  are.  there- 
fore, included  in  this  article,  which  are 
treated  by  Perry  and  Lewin  as  implied 
trusts.   Wehaveadopted  thisclas^Aca- 
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"  Where  a  person  has  used  language  from  which  it  can  be  gath- 
ered that  he  intended  to  create  a  trust,  and  such  intention  is  not 
negatived  by  the  surrounding  circumstances,  and  the  settlor  has 
done  such  things  as  are  necessary  in  equity  to  bind  himself  not 
to  recede  from  that  intention,  and  the  trust  property  is  of  such  a 
nature  as  to  be  legally  capable  of  being  settled,  and  the  object  of 
the  trust  is  lawful,  and  the  settlor  has  complied  with  the  provi- 
sions of  the  law  as  to  evidence,  a  good  and  .valid  declaration  of 
trust  has  {prima  facie)  been  made.  Buta  \x\}.%\.  prima  facie  \2X\A, 
may  yet  be  impeachable  from  incapacity  of  the  settlor,  or  of  the 
cestui  que  trust,  or  from  some  mistake  or  fraud  attendant  upon  its 
creation  ;  or,  again,  it  may  be  valid  as  between  the  parties,  and  yet 
invalid  as  against  the  settlor's  creditors,  or  trustee  in  bankruptcy, 
or  as  against  subsequent  purchasers."  *  No  technical  terms  or 
expressions  need  be  used.*  It  is  sufficient  if  the  language  used 
shows  that  the  settlor  intended  to  create  a  trust,  and  clearly  points 
out  the  property,  the  beneficiary,  and  the  disposition  to  be  made 
of  the  property,' 

tion.both  because  we  believe  It  to  be  the 
best  one,  and  because  it  is  necessarv 

that  this   article   should   include   all  3.  Knight   v."  Knight,   1   Beav,   148; 

kinds  of  trusts,  not  treated  elsewhere  Kingsbury  n.  Burneide,  58  HI.  310;   II 

in  the  Encyclopedia.  .  Am.  Rep.  67  ;  McLaurie  v.  Panlow,  53 

Trustee  da  Son  Tort. — A  person  who,  III.  340;  Rnj-  v,  Simmons,  II  R.  I.  366; 

without  authoriti',  enters  into  passes-  33  Am.  Rep.  447;  Tobias  t>.  Ketchuio, 

sion.and  assumes  to  manage  property  ^1  N.  Y.  317;  Wright  v.   Douglass,  7 

which  belongs  beneficially  to  another,  N,  Y.  564;  Fisher  ti.  Fields,  10  Johna. 

_   . ,     ....  .....    .-..  ^^j,  ^g  {N.  Y.)475;  Brown  f.  Combs,  29   N. 


held  as  any  other  constructive  trustee.  J.  L.  36;  Ferry  u.   Laible,  31  N.  J.  Eq. 

Morris   t.  Joseph,  i    W.   Va.   256;  91  566;  De  Laurencel  t;.  De  Boom,  48  Cat. 

Am.  Dec.  3S6.     See  also  Coleman  v.  581;  Hellman  v.   McWIlliams,  70  Cal. 

Cocke,  6   Rand.  (Va.)   618;    18   Am.  449;   Raybold  v.  Raybold,  to  Pa.   St. 

Dec.  757  ;  Piper  v.  Hoard,  107  N.  Y.  308;  Loring  v.  Loring,  100  Mass.  340; 

73  ;   I  Am.  St.  Rep.  789,  and  note.  Andrews  v.  Cape  Ann  Bonk,  %  Allen 

1.  Underbill   on   Trusts   and   Trus-  (Mass.)   313;  Whiting   v.  Whiline,  4 

tees.  18.  Gray  (Mass.)  336;  McElrovi'.McEfroy, 

Hare   184;  113  Mass.  509;  Taft  v.  Ta'ft,  130  Mass. 

Anderson  461  ;  Homer  v.  Homer,  107   Mass.   8a; 

[i3lnd.65;  Cocicrill  ii.  Arm-  •Bates  u.  Hurd,  65  Me.  180;   Ready   v 

strong,  31  Ark.  580;  Gumming  v.  Reid  Kcarsley,  14  Mich.  3J6;  Lyle  *.  Burke, 

Memorial  Church,  64  Ga.   106;   Blake  40  Mich.  499;  Conway  u.  Kingsworthjr, 

V.  Dexter,  la  Cush.  (Mass.)  s-;^;  Nor-  21  Ark.  9;  Cockrill  v.   Armstro 
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V.  Shields,  62  Iowa  1J9;  i  Am.  &  Eng.  711;  Wallace  v.  Wainwrighl,  87  Pa.  St. 

Corp.    Cas.   408;   49    Am.   Rep.    141;  263;   Gadsden  v.  Whaley,   14  S.   Car. 

Dyer's  Appeal,  107  Pa.  St.  446;"Im-  210;  Morrison  u.  Kinstra,  55  Miss.  71 ; 

rrfect  Declaration  of  Trust,"  23  Soi.  Norman    v.    Burnett,    25    Miss.    183; 

&  Rep.  8s*.  Pownal  i;.  Taylor,  10  Leigh  (Va.)  183; 

On  the  other  hand,  where  there  U  no  34  Am.  Dec.  71.S ;  Harris  v.  Barnett,  3 

such   intention,   the   use   of  the   word  Gratt.  (Va.)  339;   Whitcomb  v.   Cac- 

"  trust "  or  "  trustee"  will  not  create  a  dell,  45  Vt.  24;  Barron  v.  Barron,   24 

trust.    Hurst  v.  McNeil,   1  Wash.  (U,  Vt.  375;  Kitchen  v.  Bradford,  13  Wall. 

S.)   70;   Richardson    v.   Inglesby,    13  (U.  S.)  413;   Smith  *.  Ford,  4S   Wis. 

Rich.  Eq.{S.  Car), qg;  Matter  of  Haw-  115;  Ellsworth   v.   Mace,   33   Ind.   73: 

ley,  104  N.  Y.  350;  Rowe  v.  Rand,  iii  Gaylord  v.  Lafayette,  115  fnd.  423. 

Ind.  206;  Allen  t>.  Crall,  109  Ind.  476;  But    the   beneficiaries,    objects,  and 


^aovGoOt^lc 


<Mlsitftr»t*.     TRUSTS  AND  TRUSTEES.  in  G«mi. 

nbject- matter  of  the  trust  muit  be  to  0«Ma  In  VUeli  DeeUnrtlaii*  of  nut 
identJIied  or  indicated  that  the  Inteii'  Ten  Bold  Sittaolimt  —  MneraUy.  —  A 
tlon  of  the  settlor  can  be  determined  member  or  a  firm  transferred  to  A.,  a 
ind  cirried  out.  Weelis  i/.  Cornwdl,  64  firm  creditor,  bb  coilateral  security  tor 
How,  Pr.  (N.  Y,  Supreme  Ct.)  J76;  a  debt,  two  acceptances  secured  by  a 
Ffnt  Presbyterian  Soc.  v.  Bowen,  31  deed  of  trust,  under  an  agreement  by 
Hun(N.Y.)!^;  Matter  of  Johnson's  A,  that  if  he  should  purchase  the  prop- 
Will  (Surr.  Ct.),  5  N.  Y.  Supp.  9JJ ;  erty  on  foreclosure  of  the  trust  deed, 
HeerTnandi.  Schrnallz,  10  Biss.  (U.  S.)  he  would,  on  payment  of  his  debt,  re - 
JJ3;  Kr»mer  v.  McCaughey,  1:  Mo.  convey  the  property,  and  it  was  held 
A  pp.  436;  District  of  Columbia  v.  that  a  trust  was  created  in  favor  of  such 
Waihington  Market  Co.,  3  McArthur  partner  for  the  two  acceptances  which 
(D.C.)s59;StoneBtreelii.  Doyle,75  Va.  extended  to  the  property  in  cose  of  its 
k6;  40  Am.  Rep.  731;  Carsliadon  v.  purchase  bv  A.  Peeler  v.  Lathrop,  48 
Torrejton,  17  W.  Va.  43;  Harland  v.  Fed.  Rep.  780.  See  also  Smith  v.  Eck- 
TriK,lBro.C.C.  14J;  Flint  E.Hughes,  ford  (Texas,  1891),  18  S.  W.  Rep.  310, 
6  Beav.  34]  ;  Gregory  v.  Smith,  9  Hare  A  mother  made  a  conveyance  of 
70S;  Pope  V.  Pope,  10  Sim.  I.  See  also  land,  absolute  on  its  face,  to  her  daugh- 
infra,  this  title,  Precatory  Trutts;  Cer;  the  deed  was  without  consideration 
"Imperfect  Declaration  of  Trust,"  33  and  themother  continued  to  receive  the 
Sol.  |.  &  Rep.  852.  rents  and   profits;   the  daughter,  while 

No  greater  certainty  or  formality  la  claiming  the  conveyance  to  be  absolute, 

requisite  in  designating  the  trustee  to  admitted    Chat  it  was  made  to  her  for 

take  chaise  of  the   fund,   than  in  the  her  mother's  protection,  and  in  reply  to 

creation  of  the  fund  itself ;  in  fact,  it  ia  a  request  of  the  latter  that  the  property 

not   necessary,   in  order  to  auttain  a  be   reconveyed,  wrote   that  she  bad 

tnist  in  equity,   that   a   trustee  should  made   a   will  leaving  the  land   to  her 

have  been  designated  in  the  instrument  mother  and  that  she  "  could   not  touch 

creating   (he    trust    fund,   or   by   any  a  dollar  contrary  to  her  mother't 

limnltaneouE  or  subsequent    i  n  s  t  r  u-  wishes  ;  that  she  had  always  considered 

ment.     Porter    v.   Rutland    Bank,   19  the  transfer  of  the  land  sacred,  and  that 

VL410.  she  would  have  Ihft  deed  drawn  up,  and 

The  conveyance  of  lands  In   trust  to  that  her  mother  should  have  the  land," 

rent  and  sell,  and  pay  the  proceeds  to  and  it  was  held  that  a  trust  was  Euf!i- 

thegnintor  during   his   life,  and  after  ciently  established.     Newkirk  v.  Place, 

bis  death  to  those  named  in  a  supple-  47  N.  J.  Eq.  477. 

mentanr  writing,  creates  a  valid  trust  A,  being  the  owner  of  a  third  inter- 

andEr  the  WiicoHiin  statute  providing  est  in  a  gold  mine,  purchased  the  other 

that  express   trusts   may   be  created  two-thirds  with  money  supplied  by  a 

"forthe  beneStand  interest  of  any  per-  firm  of  which   B  was  a  member,  and 

Mm  or  persona,  when  such  trust  Is  fully  conveyed  the  entire  mine  by  warranty 

expressed   and  clearly  defined  on  the  deed  to  B,  as  trustee,  who  executed  a 

face  of  the  instrument  creating  it,"  and  declaration   of  trust,   reciting  that   he 

it  is  immaterial  that  a  portion  of  the  held   the  mine  in  trust  to  receive  the 

beneficiaries   are   designated    by  class  rents  and  profits  and,  after  the  payment 

Intteid  of  individually.     Heermans  v.  of  the  operating  expenses  of  the  mine 

Schmaltz,  lo  Bigs.  (U!  S.)  333.  and  the  costs  of  keeping  it  in  repair,  to 

Questions  In  regard  to  certainty  in  apply  the   balance   to   the  payment  of 

the  beneficiaries    and    objects    of  the  the  money  advanced  bv  his  firm  for  the 

Initt,  arise  most  often  in  coses  of  trusts  purcliase  of  the  two-thirds  Interest,  with 

for  charities,   but   a  a   the   subject  of  interest  thereon,  and  then  to  reconvey 

diarlties  has  been   already   treated   in  to   A;   and   it  was    held   that  B    was 

thij  Encyclopedia  {vol.  3,  p.  i33),  it  is  merely  a  trustee  and  that  the  mine  was 

nfficient  to  here  call  attention  to  the  liable  for  the  advances,  upon  the  profits 

recent  case  of  Tilden  v.  Green.  130  N.  proving  insufficient  to  satisfy  the  claim. 

Y.J9,  where  the  matter  is  elaborately  Glsborn  ii.  Charter  Oak,  etc.,  Ins.  Co., 

wnsidered,  and  to  an  article  on  "  The  142  U.  S.  326.     See  also  Brotherton  v. 

Failure  of  the   Tilden   Trust,"   in  3  Wethersby,   73   Tex.   471;   Compo   -v. 

Han-.  Law  Rev. 389,  where  Ihe.authorl-  Jackson  Iron  Co,,  49  Mich.  39. 

tlei  are  reviewed  and  the  conclusion  is  A    gave    an  acknowledgment    to   B 

reached  that   the   Tilden   trust  would  that  he  hod   received  certain  property 

luve  been  held  good  in  England  and  beionglng  to  the  latter  which  had  been 

In  •  majority  of  the  atates.  Invested  by  him  in  other  property,  and 
27 
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it  wai  held  that  thla  wa«,  by  implication,  cates  in  the  name  of  the  husband  indi- 

a  declaration  of  trust,  and  that  B   was  viduallj  and  the  other  In  his  name  as 

entitled  to  a  preference  in  payment  of  truEtee,theruIesorthecompanies being 

A'e   estate.      Menude  v.   Del  aire.  2  such  that  ttie  certificates  could  not  be 

Desaua.Eq.  (S.  Car.)  564.  conveniently  Issued   in  trust;  the  dlvU 

Where  the  payee  of  notes  at  the  time  dends  had  been  deposited  to  A'»  credit ; 

of  their  execution  declares  her  inten-  after  the  death   of  her   husband,   the 

tion  of  holding  them   for  the  benefit  of  certiiicates  were  found  in  his  safe  in  an 

the  maker'a  children,  a  trust  la  created  envelope  with  other  certificalee  belong- 

and  the  title  passes  regardless  of  want  Ing  to  her,  on  the  outside  of  which  was 

of  consideration  or   failure   to  deliver  indorsed  her  name,   in  her  husband's 

possession.     Williamson  v.  Yager,  91  hand-writing,  and  a  statement  signed 

Ky.  281.     See  also  Egerton  v.  Carr,  94  by  him  setting  forth  the  contents  of  the 

N.  Car.  648  ;  55  Am.  Rep.  630.  envelope,   including   such    certificates, 

S.  and  P.  agreed   Ihal  S.  should  fur-  and  directing  hia   eiecutor  to  transfer 

nlshasumofmoney notexceed{ng:t5,ODO,  them  to  A.     It  was  held  that  the  cer- 

which  P.  should  invest   In  land,  devot-  Hticales  were  held  in  trust  for  A  by  her 

Ing  his  time  and  judgment  to  the  selec-  husband.     Guion  v.  Williama,  7  N.  Y. 

Uon  thereof;  that  the  purchases  should  Supp.  786. 

be  made  within  the  current  year,  all  The  holder  of  a  tontine  Insurance 
contracts  andconveysncestobemadeiii  policy  made  payable  to  himself  and  his 
the  name  of  S.,  and  that  the  lands  pur-  estate,  or  his  assigns,  executed  a  writ- 
chased  should  be  sold  withinfive  years,  Ing  which  he  attached  to  the  policy, 
one-half  the  profits  to  be  paid  to  P.  in  reciting  that  the  policy  was  for  bis 
full  for  his  fiervjces  and  expenses.  It  children's  benefit,  and  that  in  case  of 
was  held  that  S.  took  the  legal  title  his  death  before  its  maturity,  the  pro- 
In  trust  to  sell  within  the  time  limited,  ceeds  should  be  divided  equally  among 
and, after  deducting  the  outlay,  interest  them.  Afterwards,  in  the  presence  of 
and  taxes,  to  pay  P.  one-half  the  re-  the  children,  he  declared  that  the  policy 
mainderof  the  proceeds,  and  that  to  that  was  for  them.  These  acts  were  held  to 
extent  he  was  the  trustee,  and  P.  the  create  a  valid  trust  In  favor  of  the  chil- 
beneficiary;  it  was  held,  also,  that  the  dren.  Phipard  v.  Phipard,  55  Hun  (N. 
trust  did  not  end  at  the  expiration  of  Y.)  433. 

five  years  unless  P.  should  subsequently  In  Warburton   v.   Camp,  55   N.   Y. 

relinquish  his  claim.  Seymour  r.  Freer,  Super.  Ct.  390,  it  was  held  that  an  agree- 

8  Wall.  (U.  S.)  202.     See  also  Paige  v.  ment  In  parol,  made  in  connection  with 

Sommers,  70  Cal.  lOi  ;  Franks  v.  Wil-  a  written  assignment  of  a  claim,  to  the 

liams,  27  Tex,  34.  effect  that  a  certain  sum  out  of  the  pro- 

Where  the  owner  and  mortgagor  of  ceeds  of  the  claim  should  be  paid  to  a 

land  conveyed  it  to  the  mortgagee  upon  certain  person,  creates  a  trust  for  the 

the  latter's  promising  to  pay  over  the  benefit  of  such  person  in  theasslgnment 

surplus  after  three  years,  it  was  held  to  of  the  claim.  See  also  Roche  v.  George 

create  a  trust  enforclble  in   equity,  the  (Ky.  1893),  zo  S.  W.  Rep.  1039. 

mortgagee  having  sold  before  the  ex-  A  bequest  of  personal  property  to  A 

pfration  of  the  three  years,  and  the  land  "  for  the  support  of"  B,  creates  a  trust, 

having    increased   In  value.     Freer   v.  BufUnton   v.   Mazam,   140  Mass.   5^7. 

Lake,  ITS  III- 661.  See  also  Moore  f.  Stinson,   144  Mass. 

Pending  a  suit  to  enforce  a  vendor's  594.  See  infra,  this  title,  Provisions 
lien,  the  purchaser  secured  a  stay  of  the  itt  Wills  and  Precatory  Trusts. 
sale  with  leave  to  sell  at  private  sale,  Daed*  uut  Written  Contract*. — A  con- 
agreeing  to  apply  the  proceeds  to  the  veyancemadein  contemplation  of  mar- 
satislaction  of  the  claims  of  the  vendor  riage,  by  which  the  grantor  conveys 
and  other  incumbrancers,  and  it  was  property  to  a  third  person  "  upon  trust 
held  that  the  fund  became  a  trust  fund  and  confidence,"  and  "  for  the  sole  use. 
In  the  hands  of  anyone  to  whom  it  profit  and  benelitof"  theintended  wife 
came  with  notice.  Boyce  ».  Stanton,  during  her  lifetime,  with  the  remainder 
15  Lea  {Tenn.)  546.  over  to  her  child  or  children  surviving, 

A's  husband  had  the  management  of  creates  an  express  trust.     McCarthy  v. 

her  property  and  invested  a  portion  of  it  McCarthy,  74  Ala.  546. 

in  certificates  of  stocii.  which  had  orig-  Certain  heirs  owned  a  piece  of  real 

Inally  been  made  out  in  his  name,  as  estate  as  tenants   in  common,  and  two 

trustee  for  his  wife,  and  her  name  after-  of  the   tenants   in  common   conveyed 

wards  erased,  leaving  one  of  the  certifi-  their  Interest  in  said  real  estate  to  the 
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other  tenant  in  cotnroon  hy  a  deed  ab-  the  pHncipat,  at  his  death,  to  go  to  the 

■oiatt  on  its  face,  naming  a  money  con-  brother!   and   sisters  of   the   intestate. 

tideratlon,  but  contemporaneously  with  She   also  waived   administration,  and 

the  tianMctlon,  and  as  a  part  of  it,  the  agreed  that  letters  should  be  granted  to 

giaolM  signed    and    delivered   to   the  a  son-in-law,  which  was  done.     Alter 

granton  a  written  agreement  which  re-  the  account  was  filed,  the  administrator 

quired  of  her  certain  duties  in  respect  took  the  net  estate  as  appropriated  bj 

to  the  paj-ment  of  the  ancestor's  debts,  the  mother,  invested  it.  and  paid  her 

the  malting  of  repairs,  the  ultlmale  dis-  the  interest  for  several   vears  tor  the 

potitioD  of  the  property,  and  the  distri-  use  of  her  son,  as  agreed  upon,  when 

bution  of  Che  proceeds  atier  relmbuising  an  auditor  was  appointed,  at   the  in- 

hertelf.  It  was  held  that  this  constituted  stance  of  the  mother,  to  distribute  the 

■  perfecllj  executed  and  explicit  dec-  fund,  before  whom   she   claimed   the 

Uritian  of  trust  which  a  court  of  equity  whole  balance  as  mother  and  heir-at- 

must  Tecogniie  and  enforce.  Kintner  v.  law.     It  was  held  that  the  instrument 

Jones,  13]  Jnd.  148.  executed  bj  her  must  be  regarded  as  an 

Where  a  wife  unites  with  her  bus-  assignment   and   declaration   of  trust, 

lund  tn  the  conveyance  of  her  land  on  with  a  trustee  competent  to  carry  all 

condition    that   the  proceeds   be  ap-  Its  trusts  into  complete  effect  without 

plied  to  the  payment  of  a  debt  binding  the  aid  of  a  court  of  equiCr.  Cresman'i 

hn- children's  land,  it  has   been   held  Appeal, 43  Pa.  St.  147;  Sa  Am.  Dec. |9S. 

that  a  trust  is  thereby  created  which  Is  Where  different  persons  have  claims 

enforcible  in  equity  against  the  hus-  upon,  and  are  interested  in,  a  tract  of 

band,  even  though  all   bonds   for   the  land,  and  one  undertakies  to  enter  the 

Ceedi   are   made    payable   to   him.  same,  the  others  agreeing  to  repay  him 

les  V.  Traflon,  80  Va.  p^.  a  suitable  fro  rata  sum  to  cover  ex- 

A  father  who  was  afraid  of  compli-  penses  and  his  trouble,  a  trust  is  cre- 

cations  which  might  arise  from  certain  ated  and   the  undertaking  will  be  en- 

diflerences  with  his  wife,  transferred  to  forced.     Bryant   v.   HendricliB,   5 

his  ton  a  quantity  of  personal  property,  Iowa  356. 

tailing  from  the  son  an  agreement  to  Where  a  purchaser  at  a  judicial  sale, 

surrender  it  upon  demand.    This  was  by  giving  notice  of  an  agreement  with 

held   to   create   a   trust   enforcible   in  the  owner   to  reconvey  the  property 

equity.  Tyler  f.  Tyler,  ^5  III.  App,  333,  on   payment  of    a   certain   sum,   pre- 

So,  It  has  been  held  in  Tenaa  that  a  vented  competition  at  the  sale,  he  was 

deed  of  mortgaged  lands  executed  by  adjudged  to  hold  the  land  in  trust  for 

the  mortgagors,   husband  and  wife,  to  the  owner.     Miller  v.  Antle,  i  Bush 

the  mortgagee,  upon  an  old  promise  by  (Ky.)407i  97  Am.  Dec.  495.     ButcDn- 

the  latter  to  the  wife  to  sell  the  land  fare  Gilt>ert  -o.  Carter,  10  Ind.  16  ;  68 

and,   after  discharging   the  debt,   pay  Am.  Dec.  655. 

over  the  surplus  or  reconvey  any  nor-  No   form  of  words   is   necessary   to 

lion  unsold,  creates  a  valid  and  enlorc-  give  effect   to  a  deed  conveying  per- 

Ible  trust.    Clark   v.  Haney,  63   Tex.  sonal  property  in  trust  (or  the  use  of 

Sn;5oAm.Rep.  536.     But  as  will  be  another,  and  the  words,"for  the  full 

berc^ler  shown,  in  moat  of  the  states,  and  sure  conveyance  of  said  slave-ne- 

the  Statute  of  Frauds  would  prevent  the  groes  above  named,  to  be  for  them  and 

admission  of  parol   evidence   to  show  their  use,  I   do  hereby  deliver  the  said 

that  a  deed,  absolute  on  its  face,  was  negroes,  and   all   the  property  herein 

executed  upon  a  parol  trust.   See  also,  mentioned,  into  the  possession  of  my  ' 

■>  to  the    TVxii   rule,   Brotherton  ».  wife  A,  and   my  sons,  B  and   C,"  have 

Wethersbv,  73  Tei.  471.  been    held    good    conveyances  of  the 

A  son,  having  made  a  parol  division  legal  estate  to  the  grantor,  and  to  give 

of  hli  property,  which  was  personal,  the  trustees  a  right  to  recover  against  a 

among  his  brothers  and  sisters,  except  stranger  disturbing  the  possession. 

1  small   part  which  was  to  go  to  his  Youmans  v.  Buckner,  Riley  (S.  Car.) 

mother,  then   a  widow,  died  intestate  304. 

sndwithoutlssue.  The  mother,  though  A  deed  to  lands  giving  the  grantee 

entitled  to  the  whole,  signed  articles  power  to  sell  and  pay  certain  debts  of 

of  agreement   with   the   children,   by  the  grantor,  but  reserving  no   right  of 

which  the   balance  of  the  estate,  re-  redemption,  is  not   a  mortgage,  but  a 

mslning  after  taking  out  her  part,  was  deed  of  trust.     Cooper  v.  Whitney,  3 

to  be  invested,  and  the  interest  to  be  Hill  (K.  Y.)  95. 

ncd  for  the  benefit  of  an  invalid  son.  Where   A   and     B   satisfied   certain 
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JudgmeiitB 


inding  again 


:  the 


owner  of  tnortgaged  property,  which 
the  owner  lulisequentlj'  coDveyed  to  B 
to  tell,  subject  to  the  mortgage,  and  ap- 
ply the  proceeds,  after  the  repayment 
of  the  Bum  advanced  by  B,  to  relmburae 
A,  luch  conveyance,  together  with  a 
judgment  confesBed  by  A,  a«  part  of  the 
same  transaction,  conditioned  to  secure 
B  from  any  wrongs  ariBJng  from  llene 
on  the  same  property,  was  held  to 
create  the  relation  of  trustee  and  bene- 
ficiary between  A  and  6.  Diefendorf 
V.  Spraker,  lo  N.  Y.  346. 

A  Btlputati6n  in  a  deed,  absolute  on 
its  face,  that  a  part  of  the  property  con- 
TCyed  should  be  sold  and  the  proceeds 
accounted  for  by  the  grantee,  is  demon- 
strative evidence  that  there  was  a  trust 
reposed  in  the  grantee,  and  that  the  con- 
veyance was  only  a  security  for  the  pay- 
ment of  a  debt  due  the  grantee.  Slmp' 
son  V.  Mitchell,  8  Yerg.  (Tenn.)  417. 

A  deed  to  an  administrator,  reciting 
that  the  grantor  had  sold  or  agreed  to 
to  sell  to,  and  receive  the  consideration 
from,  the  intestate,  appears  upon  its 
face  to  be  In  truet  for  the  heirs.  Biythe 
V.  Easterling,  20  Tei.  .565, 

Where  a  deed  conveys  land  In  trust, 
it  Is  not  necessary  to  its  validity  that 
the  cestui  que  trust  should  execute  or 
express  an  assent  to  It;  until  the  con- 
trary appears,  his  assent  will  be  pre- 
sumed. W  i  s  w  a  1 1  ».  Roes,  4  Port. 
(Ala,)  33.. 

In  a  recent  case  in  California  It  was 
held  by  a  divided  bench  that  where  the 
owner  of  an  equitable  interest  in  an  un- 
divided tract  of  unpatented  lend,  em- 
ployed an  attorney  to  procure  a  patent 
thereto  for  the  person  through  whom 
auch  owner  derived  his  Interest,  and 
agreed  to  give  the  attorney  a  certain 
portion  of  uie  land  if  he  succeeded,  the 
contract  created  an  express  trust,  and, 
when  completed,  rendered  the  owner 
a  trustee  of  the  attorney  to  the  extent  ■ 
of  such  Interest.  Luco  v.  De  Toro,  91 
Cal.  405. 

A  trust  maybe  created  by  indorsement 
on  a  deed  absolute  on  its  face  made  Iie- 
fore  delivery,  the  indorsement  stating 
that  the  grantor's  daughter  "  doth  hold 
a  lifetime  possession  In  said  deed." 
Blackburn  v.  Blackburn,  109  N. 
Car.  488. 

Where  a  devisee  entered  into  an 
agreement  with  the  executor  by  which 
he  released  bis  interest  In  the  estate 
and  directed  the  executor  to  pay,  or 
have  expended  or  Invested  yearly,  for 
the  devisee's  children,  the  amount  held 


for  him  under  the  will,  it  was  held  to 
create  a  trust  for  the  children  which, 
in  the  absence  of  a  reservation  of  the 
power  of  revocation,  could  not  be  re- 
voked. Beekman  i>.  Hendrickion  (N- 
Y.),  SI  Atl.  Rep.  567. 

By  a  deed  of  conveyance  whlcb  wm 
placed  on  record,  a  father,  in  consider- 
ation of  love  and  affection,  transferred 
to  his  infant  daughter  certain  described 
promissory  notes  due  him  from  other 
persons,  to  have  and  to  hold  for  her  use 
and  l>enefit,  reserving  in  himself  "the 
right  to  manage  the  above  amounts  as 
agent  for  my  said  infant  daughter,  with 
the  privilege  to  collect  the  money  on 
said  notes."  It  was  held  that  there  waa 
a  delivery-  of  the  notes,  and  that  the 
deed  created  an  executed  trust  which 
could  not  be  revoked.  Walker  t'.  Crews, 
73  Ala.  413. 

By  a  contract  in  writing,  the  defend- 
ant acknowledged  the  receipt  from  the 
plalntilf  of  five  thousand  dollars,  which 
he  agreed  to  return  in  case  a  certain 
resolution  therein  set  forth  was  not 
passed  by  the  common  council  of  the 
cllj  of  New  York,  which  resolution 
authorised  the  street  commissioner  to 
enter  Into  a  contract  for  lighting  the 
streets,  etc.  It  did  not  appear  that  the 
defendant  was  a  member  of  the  com- 
mon council  or  a  city  official,  and  no 
evidence  was  given  upon  the  part  of  the 
plaintlfT outside  of  the  Instrument  itself. 
It  was  held  t'hat  this  contract,  by  lU 
terms,  created  a  valid  trust,  and  was  not 
upon  Its  face  within  the  condemnation 
or  the  law  as  against  public  policy. 
Mllbank  r>.  Tones,  137  N.  Y.  370. 

In  Adams  v.  Adams,  31  Wall.  (U. 
S.)  185,  the  defendant  signed,  sealed 
and  put  on  record  a  deed  to  a  trustee  In 
trust  for  his  wife,  and  afterwards  kept 
the  deed  in  his  possession,  and  openlj 
and  repeatedly  declared  to  his  wife  and 
her  brothers  and  sisters,  that  it  was  a 
complete  provision  for  her,  and  that  It 
perfectly  protected  her.  The  court  held 
that  there  was  a  sufficient  delivery  of 
the  deed  and  that  a  trust  would  be 
deemed  created. 

Where  the  purchaser  of  lands  directs 
the  seller,  when  drawing  up  the  con- 
veyance, to  insert  trusts  for  the  bene- 
fit of  another,  intending  It  as  a  gif^, 
which  is  done,  he  Is  bound  by  them. 
RelUy  V.  Whipple,  3  S.  Car.  377. 

So,  where  the  name  of  the  trustee  ia 
omitted,  but  the  beneficiary  Is  author- 
ized by  the  grantor  to  Insert  the  name 
of  a  suitable  person  as  trustee,  the  deed 
may  be  reformed  and  the  name  ol  a 
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proper  penon  Inserted.  Bumdde  v.  minB  (Ky,  1892),  18  S.  W.  Rep.  360; 
Wijmin,  49  Mo.  356.  And  where  WoodniS  v.  Jabine  (Ark.  1891),  15  S. 
the  tnutee  Rccepta  ■  triut  bj  signing  W.  Rep.  830;  Drosten  v,  Mueller,  103 
tbedeed  before  it  la  acknowledged  bj'  Mo.  614;  Hance  v.  Frome,  30N.J.  Eq. 
Dietcrantor,  this  will  lupplj  the  omla-  324;  Culbertion  v.  Wltbeck  Co.,  la;  U. 
aoa  of  the  truitee's  name  in  the  body  S.  326;  Fagan  v.  Thompson,  38  Fed. 
oftbedeed.  Bojcei'.SikeB,97Mo.  36a.  Rep.  467;  Stephens  r.Stephens,  89Ky. 
Ugnatnn  tf  TmM.  — A  trust  deed,  185;  Beadle  v.  Beadle,  40  Fed.  Rep. 
purporting  to  be  signed  br  the  trustee,  715;  Pinson  v.  McGehee,  44  Miss,  azg; 
is  not  vitiated  b^  hia  failure  to  tfgn,  Lyle  u.  Burke,  40  Mich.  499;  Shields 
where  Che  signature  forms  no  element  v.  McAulej,  37  Fed.  Rep.  303;  Mc- 
of  the  consideration  for  the  signature  Clellan  v.  McClellan,  6j  Me.  500. 
of  die  other  parties,  and  it  is  expressl/  I>«claxatlons  of  Tmat  V.AA  luraS- 
pTOTided  fn  the  deed  that  It  shall  be  eiaitt.  —  CouTeyuiaeB,  KortB»Be*. — 
binding  regardlesB  of  the  trustee.  Where  a  grantor  cotiveyed  to  his  ton- 
Smith  D.  Davis,  90  Ca!.  a5.  See  also  In-law,  in  consideration  of  "the  nat- 
is  to  the  execution  of  deed,  Ewing  v.  ural  love  and  affection"  which  he  en- 
Buckner,  76  lowa  467.  tertained  for  hia  daughter  and  her  hus- 


dcclantion  of  the  trust  in  a  separate  cate  an  intention  to  separate  the  legal 
instrument,  McL>aurie  v.  Partlow,  53  estate  from  the  beneficial  Interest. 
111340;  and  while  it  is  usual  for  the  Thompson  t'.  Thompson,  t8  Ohio  St. 
declaration  of  trust  to  be  made  In  the  73;  Mosely  v.  Moselj,  87  N.  Car.  69. 
same  instrument  which  vests  the  legal  The  plamtiff 's  decedent,  In  order  to 
«*tate  in  the  trustee,  It  is  not  necessary  avoid  his  creditors,  conveyed  land  to 
that  such  should  be  the  case,  for  it  may  his  brother,  the  defendant,  who,  at  the 
be  made  In  another  instrument  con-  time,  signed  and  acknowledged  a  deed 
temporaneous  therewith.  Inchiquire  v,  of  the  land  to  the  decedent,  which  was 
French,  i  Coxe  I ;  Wood  v.  Cox,  1  M.  not  delivered,  and  the  nature  of  which 
H.  &  C.  6S4 ;  Blake  -v.  Collins,  69  Me.  was  not  shown  ;  the  defendant  testified 
15&  See  also  Stubbs  v.  Sargon,  a  Keen  that  he  afterwards  paid  for  the  land, 
155;  Smith  V.  Altersoll,  i  Rubs.  a66;  and  the  deed  was  destroyed  by  con- 
Van  Colt  V.  Prentice,  35  Hun  (N.  Y.)  sent,  and  it  was  held  not  to  constitute 
3J1;  Hanning  v.  Mueller,  8a  Wis.  335.  a  written  declaration  of  trust.     Hass- 

But  it  has  been  held  that  the  grantee  hagen  v.  Hasshagen,  80  Cal.  514. 
h  not  affected  by  a  declaration  of  trust  A  conveyed  h  i  s  property  to  his 
as  to  the  property  conveyed,  made  by  nephew,  taking  a  mortgage  on  the 
the  grantor  In  a  separate  paper,  with-  realty  payable  at  his  death  to  his  eicc- 
out  his  knowledge  and  not  referred  to  utors,  and  an  agreement  for  the  sup- 
in  the  deed.  Rogers  c  Rogers,  53  Wis.  port  of  himself  and  sister.  Subse- 
36;  40  Am.  Rep.  756.  quently,   wishing   to   provide   for   his 

Other  cases  in  which  trusts  were  grand-nephews,  he  took  a  bond  and 
held  to  have  tieen created  are:  Sprague  mortgage  from  his  nephew,  providing 
o.  Thurber,  17  R.  I.  451 ;  Laclede,  etc,  for  the  payment  of  interest  to  himself 
Ufg.  Co.  V.  Williams,  14  Colo.  37;  for  life,  and  the  principal,  at  his  death, 
Hull  V.  Bowles,  129  Ind.  343-  Alexan-  to  his  grand-nephews.  No  considera- 
der  V.  Scotland  Mortage  Co.,  47  Fed.  tlonpassed  betweenhim  andhis grand- 
Rep.  131;  King  v.  Remington,  36  nephews  for  the  bond  and  mortgage 
Biinn.  15;  Butler  v.  Hyland,  87  Cal.  which  he  retained.  The  mortgage  was 
S7S;  Tyler  -o.  Mayre,  9^  Cai.  160;  Van  afterwards  satisfied  ;  and  it  was  held 
Cott  V.  Prentice,  104  T^.  Y.  45;  Chad-  that  the  mortgage  was  in  the  nature  of 
«icki>.Chadwick,59  Mich.  87;  Frost  f.  a  will,  and  that  A  bad  power  to  change 
Frost,  63  Me,  399;  Cresman's  An-  It  in  his  lifetime,  and  that  no  trust  wa» 
peal,  4a  Pa.  St.  147 ;  82  Am.  Dec.  496;  created  in  favor  of  the  grand-nephews, 
WtUen  V.  Karr,  88  III.  49;  Rielly  v.  Kelsey  i'.  Cooley,  11  N.  Y,  Supp.  745. 
Whipple,  a  S.  Car.  377;  Smith  v.  A  stipulation  that  the  grantee  of 
Smith,  1  McCord  Eq.  [S.  Car.)  134;  land  was  not  to  alien  without  the  con- 
Lake  v.  Freer,  11  III.  App.  576;  Adams  sent  of  his  wife,  and  that  if  not  sold  it 
B.  Adams,  64  N.  H.  a24;  BHson  v.  shall  descend  to  the  heirs  of  their  bod- 
Briaon,  90  Cal,  313;  Beacb  v.  Cum-  ies,  does  not  create  a  trust  for  the  use 
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of  the  wtfe.     Huff  v.  Thomai,  i  T.  B.  real  esUte,  mu  not  to  be  regarded  as  a 

Mod.  (Kj.)  158.  declaration  or  trust. 

Astmumum  uid  Pramlau.  —  Where  A  wrote  two  personal  letters  to  B, 

land  is  held  by  A  on   a  resulting  trust  wherein  he  admitted  the  existence  of  a 

for  B,  an  agreement  by  the  former  to  tnigt,  but  did  not  name  the  beneficiariee, 

hold  it  in  trust  for  the  latter'swife, does  nor  state  the  proportions  which   they 

not  create  a  trust  enforcible  by  her,  B  w«re  to  take,  nor  define  the  exact  nature 

having  failed  to  join  in  the  execution  of  o(  the  trust.     This  was  held  lusuRicient 

the  agreement.    Fussell  v.  Hennessey,  to  create  a  trust   under  the  Penaiyl- 

14  S.  I.  550.                            '  vania  Act  of  April  aid,  1856,  requlnng 

A  trust  for  the  benefit  of  creditors  is  that  all  trusts  "  be  manifested  by  wrlt- 

not  created  bj-  a  promise  by  a  creditor,  ing"  ;  and  it  was  further  held  that  parol 

to  whom  an  insolvent  debtor   conveys  evidence  could  not  be  introduced  in  aid 

propertj,  to  pay  the  debt  of  another  of  It.     Dyer's  Appeal,  107  Pa.  St,  446, 

creditor.     Saunderson  v.  Broadwell,  83  So,  where  a  stepson  brought  suit  to 

Cat.  13a,  recover,  after  his    stepfather's    death. 

An  agreement  between  the  holders  the  whole  of  the  decedent's  estate  on 

of  mortgage  bonds  that  certain   parties  the  ground  of  an  alleged  trust,  it  was 

therein   appointed   trustees,  may   pur-  held  that  the  trust  relied  on  was  not  ea- 

chase  the   mortgaged  property   at  the  tablished  by  letters  and  parol  declara- 

sale  under  the  mortgage,  and  sell,  lease,  tions  of  the  stepfather,  which  indicated 

occupy  and  manage  the  same,  being  at  a   settled    Intention    that   the   stepson 

all  times   accountable   for   the   proper  should  succeed  to  the  estate,  but  only 

performance  of  their   trust,   does   not  by  virtue  of  the  supposedrule  of  inher- 

create  a  trust  authorized  by  the  stat-  (tance.     Russell  v.  Switxer,  63  Ga.  711. 

utes  of  J^fw  Tork,  but  tbe  title  to  the  And  where  one  wrote  to  his  father 

property,  upon   its   purchase   by   such  and  sisters  that  his  life  had  been  Insured 

persons',  vestsinthe  beneficiarieaas  ten-  for  their  benefit,  but  made  no  transfer 

ants  In  common.  Cassagne  v.  Ostrand-  or  delivery  of  the  poljcy  tothem,  Itwaa 

er,  3  N.  Y,  Supp.  844.  held  that  this  constituted  merely  an  ei- 

Where  the  plaintiff  conveyed  real  -  ecutory  agreement  to  create  a  trust  in 
estate  to  T.,  in  consideration  of  T.'a  the  future,  and  that  It  could  not  be  en- 
agreement  to  furnish  support  to  the  forced  in  equity.  Webb's  Estate,  49 
plaintiff  during  life,  and  afterwardi,  by  Cal.  543. 

i^eement  between  the  plaintiff  and  T.  So,  where  a  mother,  two  years  after 
and  the  defendant,  T.  conveyed  the  land  the  purchase  by  her  of  her  son's  inter- 
to  the  defendant,  who  assumed  the  obli-  est  in  land  sold  under  execution,  wrote 
gallon  to  support  the  plaintiff,  it  was  to  the  son  promising  to  satisfy  certain 
held  that  no  trust  was  created  as  be-  judgments  against  him  end  fix  the  land 
tween  the  plaintiff  and  T.,or  the  plain-  go  that  he  should  have  it,  and  express- 
tiff  and  the  defendant,  by  these  trans-  ing  her  intention  of  charging  him  with 
ecUons.  Riddle  v.  Beattle,  7;  Iowa  all  the  advances  made  him  and  deduct- 
16S.  ing  it  from   his  portion  of  the  estate,  it 

In  Nlckerson  v.  Nickerson,  127  U.  S.  was  held  Insufficient  to  prove  an  expresa 
668,  a  wife  brought  a  suit  to  establish  trust  in  the  land  for  hisbeneet.  Wolff's 
a  trust  in  real  estate  which  had  been  Apiieal,  113  Pa,  St.  438.  See  also  Lane 
purchased  with  the  proceeds  of  land  v.  Lane,  So  Me.  570,  in  which  a  letter 
which  it  was  charged  her  husband  had  from  a  wife  to  her  husband,  saying  that 
promised  before  their  marriage  should  she  had  intended  he  should  have  cer- 
be  settled  on  her.  The  husband  ob-  tain  land  back  which  he  had  conveyed 
tained  a  fraudulent  divorce  from  the  to  her  through  another,  but  that  she 
plaintiff  and  married  the  defendant,  and  had  changed  her  mind,  was  held  insuf- 
thereupon  conveyed  the  land  in  contro-  ficient  to  prove  an  eipreaa  trust, 
versy  to  the  defendant.  The  evidence  fnus. — Where  a  testator  In  his  wilt 
consleted  of  mere  verbal  and  indefinite  directed  his  executors  to  divide  the  re- 
promises,  and  the  court  denied  her  siduary  estate  among  his  children, 
prayer.  See  also  Emerson  v.  Galloupe,  share  and  share  alike,  each  to  have  the 
ijS  Mass.  146.  use  and  benefit  of  one  of  such  equal 

Lattan. — It  was  held  in  Campbell  v.  «hareB  for  life,  the  principal  afterwards 

CampheJl,  70  Wis,  311,  that  the  use  of  to  go  to  the  children's  children,  it  was 

an   ambiguous   expression  in   a   letter,  held  not  to  create  a  trust,  and  that  a  di- 

which  was   not  Inconsistent  with    the  rection  to  the  trustees  to  sell  the  realty, 

writer's  claim  of  absolute  ownership  in  and  deposit  or  invest  the  proceeds  "  un- 
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The  declaration  of  tnist  may  be  contained  in  letters  or  other 
writings,*  even,   it  has  been  held,  where  they  are  not  contempo- 

til  ■  final  Eeltlement,"    had    reference  s  sufficient  decUration  of  trust  t(  , 

odI;  to  ■  final  settlement   of  the   ac-  vent  him  from  collecting  and  using  the 

counts  as  executors.   Williams  v.  Free-  money  himself.     Mstter  of  Crise's  Es- 

man,  98  K.   Y.    t,T}.    See   also   Rock  tate   (Surr.  Ct.),  7   N.  Y.  Supp,  103. 

River,  etc.,  Co.  v.  Fisk,  47  Mich.  313.  And  it  has  also  been  held  that  a  trust 

Where  a  mother  devises  land  in  com-  is  not  created  by  a  written  acknowiedg- 

pliaoce  with  an  oral  ^reement  under  ment  hy  one  person  that  another  It  ~  ~ 

which  it  was   convened   to   her,  but  tilled   to  certain  land,  where  no  c 

without  any  declaration  of  trust,  and  sideralion  is  shown.     Thompsor 

afterwards,  by  the  execution  of  a  Branch,  Meigs   (Tenn.)  390;   33  Am. 

second  will,  revokes  the  first,  there  is  no  Dec.  153.     See  also  Hasshagen  v.  Hi 

■uch  declaration  as  will  create  a  trust,  ihagen,  80  Cal.  ji^. 
Champlin  i>.  Champlin,  136  III.  309.  In  a  recent  case,  land  was  conveyed 

Where  property  is  devised  to  eiecu-  for  an  eipresied  consideration  of  ten 

tore  in  trust  for  such  persons  and  oh-  thousand   dollars,  and   represented  by 

jects  as  the  testatrix  may   in  writing  the  grantee's  note,  payable  on  demand 

direct,  she  eipressing  an  intention  to  with   interest;   at   the   same   Htne   the 

execute  a  codicil,  and  two  days  after  grantee  leased   the  land  of  the  grantor 

the  will   was   executed,   the   lestatrii  lor  ten  yearsatanannual  rental  equal  to 

Mgned  a  paper  not  attested  as  required  the  amount  of  the  interest,  the  rental  to 

in  the  case  of  a  will,  it  was  held  not  to  be  set  off  against  the  interest     They 

be  good  as  a  declaration  of   trust  in  also   entered   into  a   written  contracl, 

favor  of  the  persons  named  in  it,  to  setting   out   these   facts,  and   provided 

whom  the  executors  were  directed  to  that  on  the  death  of  either  of  the  con- 
tracting parties,  while  the  contract  con- 
tinued to  be  in  force,  "  all  the  papers  this 

A  lesiaior  devised  his  estate  to  two  day  eieculedatiddellvered,shal1  becaU' 

executors  "  upon  the   uses   and  trusts  cefed,  surrendered  and  held  for  nought, 

following,  viz.;   At   the   time   of  my  andtliHttheadmlnistretororexecutorof 

deaib,Bbouldmy  daughters,oreitherof  the  deceased  party  shall  make  a  deli v- 

them,  be  unmarried,  I   give   and   be-  erj' to  the  party  surviving  of  such  deeds 

queath,  to  such  of  them  as  mav  be  un-  or  other  Instruments  In  writing,  as  may 

married,  the  sum  of  t  J.ooo."    The  will  be  effectual  for  the  purpose  of  restoring 

contained  other  bequests,  and  also  the  the  parties   and   their  personal   repre- 

cbuse.  "  I  give  to  my  said  trustees,  ex-  sentatlves  to  the   same  condition,  and 

ecutor,  and   executrix,  full  power  and  with  the   same  rights   and  obligations 

authority  to  sell  any  or  all  of  my  real  that  existed  before  the  execution  of  the 

estate  at  public  or  private  sale,  and  in-  said  deed,  note,  or  lease."     The  parties 

vest  the  proceeds  thereof,  or  to  let  or  both   outlived   the   term  of  the    lease, 

sell  the  same,  as  they  may  deem  beat,"  and  no  showing  was  made   as  to  what 

aod   it  was    held   that,  under  3  Ne-iv  became  of   the  note.     It  was  held  that 

Tori  Rev.  Stat.,  p.  3438,  f)  56,  provid-  the   writing  did   not   declare   a    trust. 


ing  that  a  devise  of  land  to  executors  Salieburj-  v.  Clark,  61 

or  trustees  to   lie  sold,  where  the  trua-  generally    Wight  v.   Sampter^^isy  III. 

tees  are  not  also  empowered  to  receive  167;  Harris  u.  Bratton,  34  S.  Car.  359: 

rents  and   profits,  shall  vest  no  estate  Modrell  r.  Riddle,  83   Mo.  31;   Hawb 

in  the  trustees,  the  provisions  o£  the  v.  Sailors,  87  Ga.  334;  Gibson  f.  Decius, 

Killdidnotcreatea  validexpresstrust.  Sz  111.  304;  jacoby  v.  Crowe,  36   Minn. 

Steinhardt  v.  Cunningham,  130  N.  Y.  93;    Harvey   v.   Pennypacker,  4   Del, 

193.    See  also   infra,  this  title,  Preca-  Ch.  445. 
Itry  Truits,  1.  Gaylord   v.   Lafayette, 

SlacdiMieiraa  C»mi. — A  written   ac-  433;  Kintner  v.  Jones,  lai 

knowledgment    that   money   received  Packard  v.  Putnam,  ^7  N.  H.  43 ;  Pin- 

«u  to  be  invested  for  the  benefit  of  the  nock  r.  Clough,   16   Vt.   500;  43   Am. 

daughter   of   the  person   who  paid  the  Dec.  531;   Steere   v.   Steere,  5   Johns. 

money,  and   the   interest  to  be  paid  to  Ch.  (N.  Y.)  i;  9  Am.  Dec.  256';  Hi 

ber  for  the  support  of  herself  and  chil-  r.  Sidway,  114  N.  Y.  53S;  i\  Am 

dm)  when  the  payor  should  decide  that  Rep.  693;  HoUinshead  v.  Allen,  17  Fa. 

A«  needed  It,  waa  held  not  to  constitute  St.  375;   Raybold  v.  Raybold,      "   "" 
37  C.  of  L.— 3                              88 
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raneous  with  the  conveyance  of  the  property.*  So  it  may  be 
made  in  an  answer  in  equity,^  in  an  affidavit,'  in  a  bond,^  in  a 
recital  in  a  deed,*  in  a  receipt,"  or  even  in  a  pamphlet.'  It  may 
also  be  made  by  the  owner  of  property,  stating  that  he  holds  it  in 
trust  for  certain  persons,  in  a  declaration  of  trust.^     And  it  is  not 


597 ;  De  Laurence!  v.  De  Boom,  46  Cal. 
581.  But  see  Addlineton  v.  Cann,  3 
Atk.  isi;  Crabb  ir.  Crabb,  i  Myl.  & 
K.  jn  ;  Walgrave  v.  Tebbs,  1  lur.  N. 
S.  85 ;  Lomai  -v.  Ripley,  iA  L.  J.  Ch. 
156;  Johnson  v.  Ball,  5  De  G.  &  S.  8; ; 
Johnson  V.  Clarkson,  3  Rich.  Eq.  <S, 
Car.)  30s;  Hfll  on  Trustees  •64. 

3.  Cottington  r.  Fletcher,  a  Atk.  ii;^ ; 
Hampton  v.  Spencer,  1  Vern.  38S ; 
Wilion  II.  Dent,  3  Sim.  383;    Pratt  v. 


St.  308;  Newklrk  v.  Place,  47  N.  I. 
Eq.  477;  Kingsbury  ti.  Burnside,  58  111. 
310;  1 1  Am.  Rep,  67;  Lake  v.  Freer,  11 
III.  App.  s76;  Forster  v.  Hale,  3  Ves, 
696;  Montague  -v.  Hbtcb,  10  Gray 
(Mass.]  609;  Phelps  v.  ^ee\y,  23  Gratt. 
(Va.)  573:  Loring  v.  Palmer,  118  U. 
8,331;  Bcnlley  *.  Mackay,  i^  Beav. 
13.  But  compare  Russell  v.  gwitzer, 
63 Ga.  7:1 ;  De  Laurencel  v.  De  Boom, 
48  Cal.  s8i;  Moore  v.  Pickett,  6i 
III.  158. 

Thus,  where  a  grantee  of  land  who 
had  paid  a  valuable  consideration 
therefor,  wrote  letters  to  different  per- 
sons stating  that  he  held  the  land  "for 
A;"  that  he  had  "bought  it  for  A;" 
"  that  lie  waa  going  to  turn  it  over  to 
A ;"  and  that  he  bought  it  "  for  the 
purpose  of  securing  half  the  property 
for  A,"  it  was  held  to  be  a  sufficient 
declaration  of  trust.  McCandless  v. 
Warner.  36  W.  Va.  754. 

An  uncle  agreed  with  his  nephew 
that  if  he  would  refrain  from  drinking 
liquor,  using  tobacco,  etc.,  until  he 
should  become 
he  would  pay 
lars.  The  nephew  performed  his  part 
of  the  agreement,  coming  of  age  in 
1875.  Soon  afterward,  he  wrote  to  his 
uncle,  advising  him  that  he  had  ful- 
lilled  his  part  of  the  agreement  and 
stating  that  the  sum  specified  was  due 
him,  and  asked  for  payment.  The 
uncle  replied,  admitting  the  agreement, 
and  the  nephew's  performance  of  his 
obligations  under  It,  and  stating  that  he 
had  the  money  in  the  bank  set  apart, 
which  lie  proposed  to  iiold  for  the 
nephew  until  the  latterwas  able  to  take 
care  of  It.  It  was  thereupon  agreed 
between  them  that  the  money  should 
remain  In  the  uncle's  hands  on  Interest. 
Suit  was  brought  upon  the  agreement, 
and  the  court  held  that  the  considera- 
tion was  sufficient,  that  the  agreement 
wa«  enforclble,  and  that  the  relation  of 
the  parties  was  that  of  trustee  and 
tti/ui  que  Irusi,  and  not  of  debtor  and 
creditor.  Hamer  v.  Sidway,  114  N. 
Y.  stf ;  31  Am.  St.  Rep.  693. 

1.  Malin  v.  Malin,  i  Wend.  (N.  Y.) 
635;  Newkirk  v.  Place,  47  N.  J.  Ed. 
477;  McArthur  v.  Gordon,  116  i 


low,  53  111.  340. 

5.  Pinney  v.  Fellows,  15  Vt.  535; 
Barkworth  v.  Young,  4  Drew  i. 

<.  Moorecroft  v.  Dowding,  3  P. 
Wm».  314;  Gomez  v.  Tradesmen's 
Bank,  4  Sandf.  (N.  V.)  103;  Hannig  v. 
Mueller,  8a  Wis.  335. 

6.  Wright  *.  Douglass.  7  N.  Y.  564 ; 
BIythe  i'.  Easterling,  20  Tex.  565; 
Simpson  v.  Mitchell,  8  Verg. 
(Ten 


413.  See  also  Morris  v.  Webb,  45  N. 
Y.  Super.  Ct.  305;  Milbank  v.  Jones, 
137  N.  Y.  370. 

A  purchased  certainland  for  cash,  and 
B  agreed  to  buy  one -fourth  of  the  land, 
also  for  cash-.  A  ^vc  B  a  receipt  in 
full,  which  was  duly  witnessed  and  set 
forth  that  one-fourth  of  the  purchase- 
mone^'  had  been  furnished  by  B,  but 
instead  of  cash.  A  took  from  B  a  due 
bill  payable  at  once,  and  it  was  held 
that  the  receipt  was  a  sufficient  declara- 
tion of  trust.  Robert's  Appeal,  93  Pa. 
St.  407. 

So  where  A  signed  the  following 
writing,  •■  received  of  B  |8oo  in  gold, 
valued  at  (1,000  in  currency,fn  trust  for 
C,  a  minor,  my  brother  B's  only  living 
child,  to  be  kept  and  used  for  his  bene- 
fit to  the  best  of  my  ability  until  he  be- 
comes of  age  or  marries,"  it  was  held  to 
evidence  a  trust  created  by  B  and  ac- 
cepted by  A  as  trustee,  by  which  the 
sum  of  money  specified,  with  its  gains 
under  the  management  of  the  trustee, 
was  vested  absolutely  In  the  beneliciarv. 
Boykln  v.  Pace,  64  Ala.  68. 

7.  Barren  v.  Joy,  16  Mass.  121. 

8.  Doe  V.  Harris,  16  M.  &  W.  ^17; 
Union  Mut.  L.  Ins.  Co.  v. Campbell,  95 
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necessary  that  the  beneficiary  should  expressly  assent  to  a  deed 
oF  trust,  in  an  ordinary  case,  as  his  assent  will  be  presumed,  in  the 
absence  of  proof  of  repudiation ;  *  but  the  consent  of  the  benefi- 
ciary will  not  be  presumed  where  the  deed  imposes  burdensome 
conditions  upon  him.'  A  trust  created  without  the  knowledge 
of  the  beneficiary  may  afterwards  be  affirmed  and  enforced  by 
him,'  but  he  cannot  accept  it  in  part  and  reject  it  in  part.^ 

2,  Powen  Oiven  to  Tnurteu. — Powers  given  to  the  trustee  may 
be  of  such  a  nature  that  a  trust  will  be  inferred,  although  not  de- 
clared in  express  terms.' 

i66;  Bates  v.  4.  Swaiuon  v.  TarUn^dn,  7   Heisk. 

1  f.  Coates,  109  (Tenn.)   613;   WilliamB   v.   Gideon,  7 

Uua.  5S1:  Tanner  v.  Skinner,  11  Busta  HeUk.  (Tenn. )  617  ;  Judlce  v.  Provoit, 

(Kj.)  110;  Snvder  v.  McComb,  39  Fed.  tSLa.  Ann.  601. 

Rto.  J91.  P.  Tobias  v.  Ketchum,  jj  N.  Y.  319; 
Thui,  where  b;  a  written  initrament  Ward  v.  V{t.TA,  105  N.  Y.  68;  Garvey 
eitcuted  in  form  to  be  recorded,  the  ii.  McDevltt,  71  N.  Y.  556;  Brewster 
gmatee  of  land  declaree  that  he  holda  ii.  Striker,  2  N.  Y.  19;  Leggett  -a.  Per- 
il "Hntmat  for  the  Indians  whose  names  kino,  aN.Y.  ^107;  WagataSu.  Lowerre, 
are  hereunto  attached,  they  haviDe  paid  33  Barb,  f  N.V.J  109;  Barker  v.  Green- 
towardsthe  purchase  of  «uch  lands  the  wood,  4  M.  &  W.  431 ;  White  v.  Par- 
sum  b  set  opposite  their  names  respec-  ker,  I  Bin^.  N.  Cos.  573;  37  E.  C.  L. 
riTtlj,"  to  which  is  attached  a  list  of  493 ;  Birmingham  v,  Klnvan,  i  Sch.  & 
DsiDtt  and  amounts  paid,  it  is  a  sufli-  Lef.  444;  Wright  v.  Pearson,  i  E^den 
denl  declaration  of  trust  in  favor  of  135;  Molt  w.  Bunion,  7  Ves.  aoi;  Rej- 
lucb  persons.  Obermiller  v.  Wjilie,  36  nell  v.  Reynell,  10  Beav.  31 ;  Collier  v. 
Fed.  Rep.  641.  McBean,  34  Beav.  416;  Sylvester  v. 
So,  where  the  grantee  of  a  farm,  after  Wilson,  a  T,  R.  444;  Ferry  v.  Lalble, 
the  death  of  the  grantor,  executed  and  31  N.J.  Eq.  566;  Randolph  v.  Ran- 
recorded  an  instrument  reciting  "  that  dolph,  40  N.  J.  Eq.  73;  Carson  v,  Car- 
bccause  of  certain  real  estate  conveyed  son,  6  Allen  (Mass,)  397;  Blake  v. 
to  me  by  the  grantor,  I  do  hereby  con-  Deiter,  11  Gush.  (Mass.)  559.  Cam- 
Ma  myself  holden  and  firmly  bound  fare  Huff  v.  Earl,  ]  Ind.  306. 
to  appropriate  for  the  comfortable  sup-  In  the  leading  case  of  Tobias  v. 
port  of  L.,"a  son  of  the  grantor,  of  Ketchum,  33  N.  Y.  319,  a  testittor  gave 
toundmind,"duringhiBlife,alltherents,  to  his  widow,  the  furniture  and  one- 
after  deducting  necessary  eipensea,"  of  third  of  the  income  of  his  land  during 
certain  real  estate,  etc.,  it  was  held  that  her  life,  and  to  his  children,  the  rest  of 
the  instrument  constituted  a  declara-  his  property  to  be  equally  divided 
tioD  of  trust,  it  being  immaterial  that  among  them  within  %ix  months  after 
the  declaration  was  not  contempora-  the  widow's  death.  I^Ie  appointed  ex- 
neouswith  thedeed.  McArthur  f.  Gor-  ecutors  with  full  power  and  authorityto 
don,  129  N.  Y.  C97.  carry  out  all  the  provisions  of  the  will, 
L  Cloud  V.  Calhoun,  10  Rich.  Eq.  to  sell  real  estate  If  necessary  to  make 
(S.  Car.)  358;  Saunders  v.  Harris,  i  a  fair  division,  to  divide  the  proceeds, 
Head  (Tenn.)  1S5 ;  Furman  t^.  Fiaher,  and  to  rent,  lease,  repair,  and  Insure 
4  Coldw.  (Tenn.)  636;  94  Am.  Dec.  the  real  estate,  etc.  The  court  said: 
110;  Penny  Ti.  Davis,  3  B.  Mon.  (Ky.)  "The  first  question  then  Is,  are  the  ex - 
III :  Eyrick  D.  Hetrick,  11  Pa.  St.  493  ;  ecutora  under  this  will  made  trustees 
Wise  V,  Wise,  2  Jones  &  L.  413.  of  an  express  trust?  The  word  trust 
1.  Kemp  f.  Porter,  7  Ala.  138.  or  true  tee  is  not  used  in  the  will,  but 
>.  Pleasants  v.  Glasicock,  i  Smed,  &  that  is  only  a  circumstance  to  be  noted 
M.  Ch.  (MiM.)  17  ;  Mosei  i>.  Murga-  in  considering  the  question.  It  is  by 
tmyd,  I  Johna.Cb,  (N.  Y.)  119;  7  Am.  no  means  necessary  that  the  donee 
Dec.  478  ;  Shepherd  v.  McEvars,  4  should  be  expressly  directed  to  hold 
Johns.  Ch.  (N.  Y.)  136  ;  8  Am.  Dec.  the  property  to  certain  uses,  or  in  trust. 
Jfii;  Berly  ».  Taylor.  5  Hill  (N.  Y.)  or  as  a  trustee.  ...  It  U  one  of 
J77:  Field  u.  Arrowsmith,  3  Humph,  the  fixed  rules  of  equitable  construction 
llenn.)  441 ;  39  Am.  Dec.  iSj.  that  there   is   no  magic   in   particular 
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3.  FroviBioiu  for  Kaintenaooe. —  Provisions  for  maintenance  of 
children  or  family  in  a  will  or  deed,  wherein  property  is  given  to' 
the  parent,  may  be  sufficient  to  create  a  trust,  without  any  decla- 
ration thereof  in  express  terms.  But,  as  a  learned  text-writer  says : 
"  No  definite  rule  can  be  laid  down  ;  each  case  must  stand  upon 
its  own  circumstances.  If  the  language  is  sufficient  for  the  inten- 
tion to  be  clearly  inferred,  the  trust  will  be  enforced  ;  otherwise 
the  donee  will  take  an  absolute  estate,  and  the  provisions  con- 
cerning maintenance  will  be  regarded  as  mere  motives  for  the 
gift  and  recommendations  addressed  to  his  discretion."* 

words ;  and  any  ezpressionB  that  show  Young  v.  Young,  6S  N.  Car.  309 ;  Ma- 
unequi vocally  the  intention  of  the  par-  jor  v.  Hemdon,  78  Ky.  IJ3.  But  in 
ties  to  create  a  trust  will  have  that  other  caBes,  bequeEts  to  parents  to  en- 
eflect."  The  court  held,  in  conclusion,  able  them  to  support  their  children,  or 
that  "the  authority  to  lease,  rent,  re-  with  power  to  dispose  of  the  property 
pair,  insure,  pay  taxes,  assessments,  and  end  devote  the  proceeds  to  the  main- 
interest,  and  pay  net  income  to  devi-  tenance  of  their  children,  have  been 
sees,  carried  the  legal  title  to  the  exec-  held  Insufficient  to  create  a  trust  in  fa- 
utors  in  this  case,  and  created  a  trust  vor  of  the  latter.  Brown  v.  Casamajor, 
in  them  valid  under  the  statute."  See  4  Ves.  498 ;  Benson  v.  Whittam,  5  Sim. 
also  Smith  v.  Scholtz,  68  N.  Y.  41;  ai;  Jones  n.  Greatwood,  16  Beav,  537  ; 
Knox  V.  Jones,  47  N.  Y,  396;  Vernon  Taft  v.  Tafl,  iio  Mass.  461 ;  Biddle'» 
V.  Vernon,  53  N.  Y.  3^9;  Van  Nos-  Appeal,  80  Pa.  St.  358;  Bryan  t^.  How- 
trand  T.  Moore,  jj  N.  Y.  18;  Toronto  land,  98  111.  635;  Billar  v.  Loundes,  3 
General  Trust  Co,  v.  Chicago,  etc.,  R.  Dem.  (N.  Y.J  590. 

Co.,  133  N.  Y.  44;  Morse  v.  Morse,  85         Where  property  was  given  to  a  man 

N.  Y.  53.     This  branch  of  the  subject  with  authority  "  to  dispose  thereof  for 

is  treated  more  in  detail  In  the  article  the  benefit "  of  himself  and  his  chil- 

on  PowBRs,  vol.  18,  p.  S77.  dren,  it  was  held  that  a  trust  was  cre- 

1.  2    Pom.  Eq.    Jur.,   l)   loil,  citing-  ated.     Raikes   v.  Ward,  1   Hare   445  ; 

Woods  V.   Woods,  1  Myl.  &  C.  401;  Whiting  v.  Whiiing,  4  Gray  (Mass.) 

Raikes  V.  Ward,  l  Hare  445;  Carr   v.  240.     So,  where  it  was  given  "tor  his 

Living,  38  Beav.644;  Bird  v.  Maybury,  own  use  and  benefit,  and  the  mainte. 

i3  Beav.  iji;  Byne  v.  Blackburn,  a6  nance  and  education  of  his  children," 
leav.  41;  Longmore  n.  Elcum,  1  Y.  &  or  "for  the  maintenance  of  himself 
C.  Ch.  369;  Berry  v.  Bryant,  3  Dr.  &  and  family,"  or  the  like.  Carr  v.  Liv- 
Sm.  1;  Whiting  v.  Whiting,  4  Gray  ing,  38  Beav.  644;  Bird  1/.  Maybuty.jj 
(Mass.) 340;  Andrews  f.  Bankof  Cape  Beav.  351;  Longmore  r.  Elcum,  3  Y. 
Ann,  3  Allen  (Mass.)  313;  Smith  v.  &  C.  Ch.  369;  Andrews  ti.  Bank  of 
Wlldman,  39  Conn.  387  ;  Paisley's  Ap-  Cape  Ann,  3  Allen  (Mass.)  313  ;  /■  re 
peal,  70  Pa.  St  158;  Whelan  u.  Reilly,  Robertson's  Trust,  6  W,  R.  405  ;  Smith 
3  W.  Va.  597;  Bryan  v.  Howland,  98  j..  Wildman,  37  Conn.  387  ;  Whelan  i>. 
111.635,  Reilly,  3  W.  Va.  597;  Rittgera  v. 
There  is  considerable  conflict  among  Rlttgers,  $(>  Iowa  318.  To  the  same 
the  authorities.  In  England,  generally,  effect  are  Crockett  v.  Crockett,  1  Hare 
and  in  some  of  the  states,  it  Is  held  that  451;  Bibby  v.  Thompson,  33  Beav. 
when  B  bequest  is  so  made  that  the  leg-  646;  Woods  v.  Woods,  i  Myl.  &  C. 
atee  is  to  use  the  income  both  for  him-  401  ;  Gilbert  *.  Bennett,  10  Sim.  371  ; 
self  and  for  the  maintenance  of  his  Jubber  v,  Jubber,  9  Sim.  503;  Leach 
children,  a  trust  is  created  in  their  favor,  v.  Leach,  13  Sim.  304  ;  Lucas  v.  Lock- 
See  English  cases  above  cited,  and  hart,  10  S.  &M.  468;  Jackson  i>.  Jack - 
Staniland  v.  Staniland,34  Beav.  536;  son,  3  Pa.  St.  313  ;  Pierce  v.  McKee- 
Blakeney  I',  Biakeney,  6  Sim.53;  Arm-  han,  3  W.  &  S.  (Pa.J  280;  Hawley  t-. 
strong  V.  Armstrong,  L.  R.,  7  Eq.  518;  James,  5  Paige  fN.  Y.)  318  ;  Wnght 
Andersonr-Crist,  ii3lnd.65;  Beshore  t.  Mliler,  8  N.  Y.  10  ;  59  Am,  Dec, 
V.  Lyile,  114  Ind.  8;  Robertson  i/.  Rob-  438  ;  Lorlng  v.  Loring.  100  Mass.  340; 
ertson,  I30  Ind.  333;  Smith  v.  Bowen,  Cole  f.  Littlefield,  35  Me.  439;  Bab- 
35  N.  Y.  83;  Lyon  v.  Lyon,  65  N.  Y.  bitt  v.  Babbitt,  j6  N.  J.  Eq.  44;  John- 
339;  Goodrich's   Estate,  38   Wis.  491;  son  v.  Billups,  13  W.  ¥8.685.     In  Byne 
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Where  a  trust  for  the  maintenance  of  children  is  created,  they 
have  an  interest  in  the  fund  which  cannot  be  reached  by  creditor  s 
bill  or  trustee  process  against  the  parent  or  other  person  chained 
with  such  maintenance  ;^  and  the  person  so  charged  with  the  trust 
is  regarded  in  the  same  light  as  a  guardian.' 

Such  a  trust  generally  terminates,  where  no  contrary  intention 
is  shown,  when  the  children,  by  marriage  or  otherwise,  cease  to  be 
members  of  the  trustee's  family  and  become  members  of  another 
family.'  It  may  also  cease  when  the  children  become  of  age  ;  but 
this  is  not  always  the  case,  as  it  depends  upon  the  intention  of  the 
testator* 

V.  BItckbum,  36  Beav.  41,  it  was  held  tive  lives,  but  did  notcall  iiim  a  trustee, 

tbat,  «li«tc  tlie  property  .wat  given  to  he  was  held,  nevertheless,  to  be  trustee 

«  sIraDger,  as  trustee,  Instead  of  the  for  all  the  children.     Sheet's  Estate,  51 

parent,  no  trust  was  created  in  favor  of  Pa.  St.  357- 

the  children  ;   but   the   contrar^r   nas  So,  where  a  testator  devised  to  hlg 

held  In  Gilbert   v.  Bennett,  10   Sim.  son,  "during  his   natural   life,  the  use 

SI  ;  Lon^ore  n.  Elcum,  3  Y.  &  C,  and  benefit  of  certain  negroes,  "said 
1.  363;  Carr  i<.  Living,  28  Beav.  644  ;  negroes  not  to  be  removed  from  the 
Donovan II.  Van  De Mark, 78N.Y. 344.  estate  or  disposed  of  by  him  or  any 
On  the  other  hand,  the  words  used  other  person  whatsoever,  but  to  remain 
in  tbe  following  cases  were  held  to  exclusively  for  the  annual  support  of 
simplj  state  the  motive  of  the  gift,  and  my  said  son  and  familv,"  a  trust  was 
Bot  to  create  a  trust:  "  To  enable"  the  held  to  be  thereby  crea'ted  in  favor  of 
parent  "'to  maintain  his  children,"  or  the  son's  wife  and  children,  and  that 
"that  he  mar  support  himself  and  chil-  the  negroes  could  not  be  levied  upon 
dren."  Benson  r.  Whittam,  5  Sim.  ai;  under  an  execution  at  law  against  the 
Brown  *.  Casamajor,  4  Ves.  498;  son.  Wylie  v.  White,  10  Rich.  (S. 
Thorp  V.  Owen,  3  Hare  607;  Burt  v.  Car.)  294.  And  the  supreme  court  of 
Herron,  66  Pa.  St.  400;  Burke  v.  Val-  Vermont  rttched  the  same  conclusion 
cnline,  51  Barb.  (N.  Y.)  413  \  Rhett  v.  <n  a  like  case,  where  the  testator  he- 
Mason,  18  Gratt  (Va.)  541.  So,  where  queathed  a  sum  of  money  to  his  son 
a  testator  gave  his  wife  personal  prop-  "for  the  support  of  himself  and  family 
ertj  "absolutely,  having  full  confi-  and  for  no  other  purpose,"  and  the  ex- 
dcQce  tbat  she  would  leave  the  surplus  ecutor  paid  the  monev  to  the  son's  at- 
tD  be  divided  justly  among  his  chil-  tomey.  White  v.  White,  30  Vt.  338. 
dren."  Pennock's  Estate,  20  Pa,  St.  1.  Clute  v.  Bool,  8  Paige  {N.  YO  83; 
168;  s9Am.  Dec.  718;  Paisley's  Ap-  BramhalUi.  Ferris,  14  N.  Y.44;  67  Am. 
peal,  70  Pa.  St.  158;  Sears  f.  Cunning-  "  ---  ^.^  --  .»  r..  . . . 
ham.  111  Mass.  53S ;  Barrett  v.  Marsh, 

116  Mass.  J13 ;  Foi  v.  Fox,   27  Beav.  Pa.  St,   107;   White  i 

301.    And  where  the  trustees  are  given  343;  Doswell  v.  Anderson,  i   ^att.  & 

hillducretiotltodetermine  the  amount  H.  (Va.)  185. 

of  money  and  the  manner  in  which  it  9.  Jodrell   t'.  Jodrell,    14  Beav.   411. 

ihail  be  applied,  the  beneficiaries  can-  See  also  Woods  v.  Woods,  i  Myl.  &  C. 

not,  ordinarily,  insist  upon  a  greater  409;   Webb   v.   Wools,   2   Sim.   N.    S. 

unount  than  the  trustees  think  proper.  373  ;  Cooper  v.  Thornton,  3  Bro.  C.  C. 

/*  re  Sanderson's  Trust,  3  Kay  &  ].  1S6;   Raikes    v.   Ward,   i    Hare    449; 

g;  Beeverw,  Partridge,  11  Sim.  339;  Robinson  v.  Tickell,  8  Ves.  449;  Leach 

itper   «.   Mantetl,    23    Beav.    231 ;  ii.  Leach,  13  Sim.  304;  Carr  n.  Living, 

Reedland  -o.  Crozier,  2  De  G.  &  J.  143 ;  28  Beav.  644;  Hadow  v.  Hadow,  9  Sim. 

UcConnick  v.  Grogan,  L.  R.,  4  H.  L,  438;  Smith  v.  Smith,  11  Allen  (MaBs.)' 

Cu.  Si.  433;  Chase  !>.  Chase,  1.  Allen  (Mass.) 

Where  B  will  expressly  made  the  ex-  loi;    Bowditch   v.    Andrew,  8    Allen 

Kutor  trustee  for  one  of  the  testator's  (Mass.)  339,  as  to  his  rights  and  duties, 

children,  and  gave  him  power  to  sell  I.  McDowell  v.  Black,  Riley  Eq.  (S. 

sad  iotest  the  property  bequeathed  to  Car.)  151 ;  Baker  v.  Red,  4  Dana  (Ky.) 

the  other   children,   and   pay   interest  158;  Connolly  v.   Farrell,  8  Beav.  350. 

tnaualty  to  them  during  their  respec-  4.   Carr   v.   Living,    33    Beav.  464; 
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4.  Froviuoiu  in  Villi. — Provisions  in  wills  may  be  such  that  a 
trust  is  necessary  in  order  to  carry  out  and  enforce  them.  In 
such  a  case  an  intention  on  the  part  of  the  testator  to  create  a 
trust  will  generally  be  inferred.^ 

5.  Precatory  Troita.— Mere  precatory  words  may  be  sufficient  to 
create  a  trust,  when  used  by  a  testator  in  such  connection  that  an 
intention  to  create  a  trust  can  be  dearly  inferred  from  the  entire 

Gardner  v.  Barker,  i8  Jur.  joS;  Bow-  etc.,  until  the  grandchildren,  who  are 

ditch  V.  Andrew,  8  Allen  (Mass.)  339;  made   residuary    devlEeeB,   become   of 

Sargent  v.  Bourne,  6  Met.  (MuseJ  31.  age.     Forsvth  v.   Rathbone,  34   Barb. 

1.  Blatch  V.  Wilder,  i  Atk.  430;   Pitt  (N.  Y.)  iSS. 

V.    Pelham,    1    Freem.    134;    Cook   v.  A  truat  to  receive  the  profits  of  real 

Fountain,  3   SwanEt.   5S5;    Walker   v.  estate,  within  the  purview  of  theA'eiv 

Whiting,   33    Pick.   (Masa.)   313;  Fay  rork   statute   regulating  tmsts  to   re- 

V,  Tail,  11  Cush.   (MasE.)  448;  Baker  ceive  the  profits  of  real  estate,  is  cre- 

V.  Red,  4  Dana  (Kj'.)  158;  Watson  v.  ated   hy   devise   and   direction  to   the 

Mayrant,    I    Rich.  Eq.  (S.  Car.)  449;  executor  to  operate  miils  belonging  to 

Withers  ir.  Yeadon,   i    Rich.   Ek].   (S.  the  testator,  propelled  bj  water  power 

Car.}3i4;  Hoxle  r.  Hoxie,  7  Paige  (N.  also   belonging  to   him.     Downing   v. 

Y.)  187;  Ward  v.  Ward,  105  N.  Y.  68 ;  Marsha  11,  13  N.  Y.  366 ;   So  Am. 

Robert  V.  Coming,  89  N.  Y.  235.     Bee  Dec.  290. 

Wills.  But  where  the   testator   direcU   his 

A  testatrix  made  her  huGband,  who  executors,   at   the    expiration   of  four 

was   insolvent,  her  executor,  and  gave  years  from  the  time  of  his  death,  to  in- 

him  the  use,  during  his  life,  of  what  was  vest  and  hold  (3,000  for  the  benefit  of 

left  of  her  estate  after  paying  certain  R.,  untilshereach  the  age  of  31,  and  to 

bequests,  the  remainder  on  his  death  to  re-Invest  for  her   benefit   the  interest, 

go  to  others;  the  principal  was  to  be  after   providing   for    her   support,   the 

kept  invested,  and  not  encroached  upon  whole  to  be  paid   to  her  when  she  at- 

cxcept  in  cases  of  emergency.    It  was  tained  the  prescribed  age,  it  was  held 

held  that  a  valid  trust  for  Ihe  benefit  of  to  create  no  trust  In  the  hands. of  the 

the    husband   was    created   which   his  executors,  distinct  and   separate   from 

creditors  could  not  reach.     Cummings  their  duties  as  executors.     Lansing  v. 

V.  Corey,  58  Mich.  494.  Lansing,  45  Barb.  (N.  Y.)  183. 

A  direction  to  continue  the  testator's  So,  in  another  case,  where  the  testa- 
business  may  create  a  trust.  Ferry  v.  tor  devised  real  estate,  subject  to  cer- 
Laible,  31  N.  J.  Eq.  566.  And,  as  a  tain  changes,  to  his  three  grandchil- 
general  rule,  wherever  the  duties  of  dren  who  were  minors,  and  expressed  it 
the  executor  are  active  and  cannot  be  to  be  his  will  that  they  were  not  to  take 
performed  unless  he  retains  possession  it  until  they  arrived  at  the  age  of  3i, 
of  the  property,  with  its  management  and  gave  directions  that  his  son  should 
and  control,  lie  will  be  deemed  a  trus-  manage  and  control  the  estate  and  re- 
tee.  Ward  V.  Ward,  105  N.  Y,  68;  ceive  and  apply  the  avails  thereof  to 
Earie  V.  Earle,  48  N.  Y.  Super.  Ct.  18.  their  support  during  minority,  and  In- 
Butmcrety  calling  an  executor  a  trustee,  vest  any  surplus  that  there  might  be 
in  a  wlil,  does  notmake  him  such.  Mat-  for  their  benefit;  and  aiso  directed  that 
terofHawley,  104  N.  Y.  250.  See,  to  his  son  should  be  guardian  of  the 
same  effect,  Rowe  v.  Rand,  111  Ind.  grandchildren,  and  as  such  have  charge 
306;  Allen  z'.  Craft,  109  Ind.  476;  ;8  Am.  of  their  estate,  and  provided  for  hla 
Rep.  435.  Where  the  person  called  a  compensation  for  the  management 
trustee  has  no  power  of  control  or  dis-  thereof,  and  that  he  should  not  be  re- 
position, there  is  no  trust — the  estate  sponsible  for  any  losses  unless  incurred 
vests  ImmediVely  in  the  beneficiary,  through  gross  neglect;  it  was  held  that 
Allen  V.  Craft,  109  Ind.  476;  58  Am.  the  will  should  be  construed  as  only 
Rep.  435.  conveying  a  trust  power  of  manage. 

A  trust  is  created  in  an  executor  by  a  ment  to  the  son,  the  estate  vesting  in 

will  providing  that  he  shall  convert  the  the    meantime  ,in    the    grandchildren 

real  estate  into  personalty,  and  hold  the  under  the  express  devise  to  them,  and 

property  for  the  payment  of  annuities,  not  as  creating  a  devise  in  trust  to  the 
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wilL  It  was  said  by  Lord  Langdale,  in  a  leading  case,*  that  "  As 
a  general  rule,  it  has  been  laid  down  that  when  property  is  given 
al»olutely  to  any  person,  and  the  same  person  is,  by  the  giver, 
vh.0  has  power  to  command,  recommended,  or  entreated,  or  wished, 
to  dispose  of  that  property  in  favor  of  another,  the  recommenda- 
tion, or  entreaty,  or  wish,  shall  be  held  to  create  a  trust  :  First,  if  the 
words  are  so  used  that,  upon  the  whole,  they  ought  to  be  construed 
as  imperative;  secondly,  if  the  subject  of  the  recommendation 
or  wi^  be  certain  ;  and  thirdly,  if  the  objects  or  persons  intended 
to  have  the  benefit  of  the  recommendation  or  wish,  be  also  cer- 
tain."*   As  will  be  seen,  from  the  cases  cited  below,*  the  earlier 

■on,  nhich  would  be  void  by  stalute. 
Voti  V.  Hover,  33  N.  Y,  593. 

1.  Knight  V.  Knight,  3  Be«v.  173. 
See  also  Handler  »•  WrlEhtson,  60  Md. 
198;  Cockrill  V.  ArtHBlrong,  31  Ark. 
560;  Bolion  V.  Barrett,  jg  Ky.  378. 

1.  See  Harrison V.  HarriBon.lGratt. 
(Va.)  I ;  44  Am-.  Dec.  365  and  note,  373. 
Ai  lo  expressions  held  imperative,  see 
next  note  below,  and  cases  there  cited. 

Ae  to  certainty  a(  the  subject-matter, 
ttePopep.  Pope,  10  Sim.  1;  Flint  v. 
Hughe«,  6  Beav.  343;  Macnab  v.  Whlt- 
bre»],  17  Beav.  299;  Buggins  v.  Yates, 
9  Mod.  122 ;  Wynne  v.  Hawkins,  i  Bro. 
C.C.  179;  Findcn  I/.  Stephens,  3  Ph. 
141;  Lechmere  v.  Lavie,  1  M.  &  K,  197^ 
Pamall  rt  Parnall,  9  Ch.  Div.96;  Mus- 
worie  Bonlc  v.  Raynor,  L.  R.,  7  App. 
Cu.331;  Lines  v.  Darden,  ;  Fta.  ji. 

As  to  cenainty  in  the  objecte  or  ben- 
eficiaries, see  Harland  v.  Tr 


TngK, 
.-..,  ..  MarlTn 
ji;  BriggB  v.  Penny,  3  M. 
Sj4;Reid  v.  Atkinson,  5  Ir.  Eq 
Gregory  -u.  Smith,  9  Hare  708;  Siiaw 
-.  Lawless,   5   C.   &   F.   119;    Sale 


Mdntire   Poor   School  v.   ZanesviUe, 


Chaieo.  Ctiase.'j   Allen   (Mi 
Loring  V.  Loring,  100  Mass.  340;  Car- 
ion  V.  Carson,  i  Ired.  Eq.  ( N.  Car.)  329. 

Unless  there  is  a  Certainty  as  to  the 
psrtiea  who  are  to  take,  or  what  they 
ire  to  take,  no  commendatory  terms  of 
awill,expresEinga"wish,"  "will,"  "de- 
(ire,"  or  the  llke,areBufficient  lo  create 
a  trust.     Lines  v.  Darden,  5  Fla.  51. 

Where  the  objects  of  the  trust,  or  tbe 
property  which  is  to  be  the  subject  of 
the  trvBt,  are  not  certatD  and  definite, 
or  where  a  clear  choice  to  act  or  not  to 
act  Is  given,  or  the  prior  dispoeilions 
iaipoK  an  absolute  and  uncontrollable 
owDcrthip,  a  court  of  equity  wilE  not 


raise  a  truBt  from  expressions  import- 
ing recommendations,  hope,  confidence 
or  desire.  Harper  v.  Phelps,  it  Conn. 
357- 

Where  a  deed  of  trust  provided  that, 
upon  the  death  of  A,  the  trustees  should 
hold  one-hair  the  premises  granted  to 
and  for  the  use  of  B,  his  heirs  and  as- 
signs forever,  and  the  oilier  one-half  to 
and  for  the  use  of  C.  D  and  E,  tbeir 
heirs  end  assigns,  subject  to  certain 
charges;  and  in  case  of  the  death  of  any 
of  the  persons  named  before  that  of  the 
grantor,  then  such  lapsed  share  to  go  to 
the  lawful  issue  then  living  of  such  de- 
ceased person,  or,  if  thefe  was  no  such 
Issue,  to  the  right  heirs  of  the  grantor, 
it  was  held  that  the  trust  was  void  for 
uncertainty.  Jarvis  v.  Babcock,  c  Barb. 
<N.  Y.)  139.    See  Charities,  vol.  3. 

p.  122. 

3.  The  following  expressions  have 
been  held  sufficient  to  show  an  Inten- 
tion to  create  a  trust :  "  Desire,"  Hard- 
ing V.  Glyn,  1  Atk.  469;  Pushman  v. 
Filliter,  3  Vea.  7;  Vernon  ly.  Vernon, 
Amb.  4 ;  Cruw3-E  v.  Colman,  9  Ves. 
319;  Erickaon  'v.  Willard,  1  N.  H.  ai?; 
Bonser  v.  Kirmear,  3  G'.«.  195;  Major 
V.  Hemdon,  78  Ky.  113;  "wish  and  de- 
sire "or  "wish  and  request,"  Llddard 
f.  Llddard,  iS  Beav.  266;  Foley  v. 
Parry,  5  Sim.  138 ;  Godfrey  v.  Godfrey, 
II  W.  R.  554;  Clowdsley  v.  Pelham.  i 
Vem.  (il;  Cockrill  v.  Arms 
Ark.  580;  Cook  V.  Ellingtor 
Eq,  (N.  Car.)  371;  McRee  i 

S(  Ala.  349;  Hooper  v.  Bradbury,  j 
lass.  303;  "request,"  Eddy  t>.  Har 
home,   34   N.    J.    Eq.  .     "    " 


.'  Me°anT 


Heneagc,  i  Sim.  548;  "  hope,"  Har- 
land f.  Trigg,  I  Bro.  C.  C.  143;  Paul 
*.  Compton,  8  Yes.  375;  "will,"  or 
"will  and  declare,"  Gray  v.  Gray,  11 
Sr.  Ch.  318;  Eales  v.  England,  Pr.  Ch. 
200;    "in  the  belief,"  "in  confidence," 
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English  and  American  cases  carried  the  doctrine  very  far,  and,  as 
said  by  Vice  Chancellor  Hart,  "  The  first  case  that  construed  words 
of  recommendation  intoa  command,  made  a  will  for  the  testator."' 
The  tendency  in  recent  years,  both  in  England  and  the  United 
States,  has  been  to  restrict  the  operation  of  the  doctrine  of  pre- 
catory trusts,  and  the  present  rule  is  well  stated  in  the  following 
words : 

"  In  order  that  a  trust  may  arise  from  the  use  of  precatory 
words,  the  court  must  be  satisfied  from  the  words  themselves, 
taken  in  connection  with  all  the  other  terms  of  the  disposition, 
that  the  testator's  intention  to  create  an  expressed  trust  was  as 
full,  complete,  settled,  and  sure  as  though  he  had  given  the  prop- 
erty to  hold  upon  a  trust  declared  in  express  terms  in  the  ordi- 
nary manner."* 

or  the  like,  Eade  v.  Eade,  5  Madd.  1  tS;  entrealj',  request,  wish  or  expectation — 
Cary  v.  Gary,  J  Sch.  &  Lef.  189;  addressed  to  the  devisee  or  leeBtee,  may 
Wright  17,  Atkjns,  17  Ves.  laj;  Griffith  be  sufficient  to  create  a  trust  In  favor  of 
■V.  Evans,  5  Beav.  141 ;  Wood  v.  Cox,  1  the  person  or  persons  In  whose  favor 
Keen  317;  Macnab  v.  Whitbread,  17  Euch  eipressionsarcused."  And  further 
Beav.  299;  Shovelton  v.  Shovelton,  33  quoted,  with  approval,  the  followine 
Beav.  143;  Irvine  v.  Sullivan,  L.  R.,  8  from  Redfield  on  Wills:  "In  order  to 
lermine  whether  precatory  words  in 
irill  create  a  binding  trust,  '  the  real 
86;  Reid  K.  B!ack8lone,'l4Gratt,  (Va.)  question  always  is  whether  the  wish, 
363;  Knox  V,  Knoi  59  Wis.  173;  48  desire,  or  recommendation  expressed 
Am.  Rep.  487 ;  Dresser  v.  Dresser,  46  by  the  testator  is  meant  to  govern  the 
Me.  48;  "recommend,"  Tibbits  v,  Tib-  conduct  of  the  party  to  whofc  it  is  ad- 
bits,  19  Ves.  656;  Malim  k.  Barker,  3  dressed,  or  whether  it  is  merely  an  indi- 
Vei.  150;  Hart  V.  Tribe,  iS  Beav.  315;  cation  of  chat  which  he  thinks  would  be 
and  various  other  expressions  of  tike  a  reasonable  exercise  of  the  discretion 
import,  Parsons  i>.  Barker,  18  Ves.  476 ;  of  the  party,  leaving  it,  however,  to  the 
Brown  v.  Htgge,  4  Ves.  708;  Macey  v.  party  to  exercise  his  own  discretion."' 
Shurmer,  1  Alk.  389:  Hunter  v.  Stem-  Later  in  the  opinion,  the  court  quotes 
bridge,  12  Ga.  19I;  Lucas  v.  Lockhart,  from  Lord  Loughtiorough :  "  When  a. 
to  Smed.  &  M.  (Mies.)  466;  4S  Am.  person  recommends  to  another  who  is 
Dec.  766;  Warner  -d.  Bates,  98  Mass.  independent  of  him,  there  is  nothing 
174;  Negroes  Chase  v.  Plummer,  17  imperative;  but  if  he  recommends  that 
Md.165;  Harrison  V.  Harrison, 2  Gratt.  to  be  done  by  a  person  whom  he  has  a. 
(Va.)  I  -,44  Am.  Dec,  365  and  note,  373;  right  to  order  lo  do  it,  the  mode'lsonl; 
Cockrill  V.  Armstrong,  31  Ark.  580;  civility."  Adding:  •' While,  on  the  one 
Bohon  V.  Barrett,  79  Ky.  378.  hand,  we  are  inclined  not  to  go  to  the 
1.  Sale  T!.  Moore,  i  Sim.  540,  extent  of  the  older  cases  in  Bnglamd 
3.  3  Pomeror's  Eq.Jur.,  4  1016;  Stead  and  in  this  country,  in  eetahllshlng 
V.  Mellor,  «Ch.  Div.  125;  Larabe  *.  trusts  upon  the  strength  of  precatory 
Eames,  L.  R.,  17  Eq.  330;  In  re  Hutch-  words  used  by  a  testator  in  his  will,  on 
inson,  8  Ch.  Div.  540.  the  other,  we  are  not  disposed  to  re- 
in Corby  11.  Corby,  85  Mo.  37:,  it  pudiate  the  whole  doctrine  of  such 
was  held  that  where  full  discretion  is  trusta.  We  are  disposed  to  apply  the 
clearly  given  to  the  legatee,  the  use  of  doctrine  only  in  cases  where  it  Is  clear 
precatory  words  in  a  will,  will  not  ere-  that,  on  the  whole,  it  was  the  intention 
ate  a  trust.  See  also  Wild*  v.  Smith,  3  of  the  testator  to  create  such  trust  hy 
Dem.  (N.  Y.)  93.  the  use  of  such  words,  and  where  the 
In  Kroi  v.  Knox,  59  Wis.  173;  48  words  used  show  with  reasonable  cer- 
Am.  Rep.  487,  the  court,  by  Taylor,  J.,  tainty  that  the  testator  intended  to  con- 

;|UOted  the   rule   stated  by  Jarman,  as  trol  the  legatee  or  devisee  In  the  use 

ollows  :  "  Precatory  words  used  in  a  and  control  of  the  property  devised  or 

will — that  Is,  words  of  recommendatioti,  bequeathed." 
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As  will  be  seen,  however,  from  the  authorities  cited  below,*  each 
case  must  be  determined  according  to  its  own  peculiar  featurcsand 
circumstances.  It  is  difficult,  therefore,  to  formulate  any  general 
rule  upon  the  subject.    The  intention  of  the  testator  is  the  main 

WlLlohTniata7«taB*ldto    property,  which  was  worth  about  sev- 

««Md. — Where  ■  testator     enty  thousand  dollari,  and   made   the 

gave  all  his  real  and  pergonal  estate  to     widow  executrix,  declaring  in  the  will 


HanBMB  Or««Md. — Where  ■  testator  enty  thousand  dollan,  and  madi 
ave  all  his  real  and  pergonal  estate  to  widow  executrix,  declaring  in  thi 
U  fife,  her  heire  and   aseigns  forever,     "and  having  and  reposing  Implicit 


"luring  full   confidence   In  my  said  Gdence  in  the  goodness  and  kindness  of 

wife,  and  hereby  request   that   at  her  my  dear  wife,  Irely  upon  her  to  make  all 

detth  she  will  divide  equally  between  needful  provision  for  the  future  wants 

my  (ons  and  daughters  all  the  proceeds  of  my  brother,"  11  was  held  that  the  es- 

ol  my  said  property,  real  and  personal,  tate  was  chargeable  with  a  trust  in  the 

hereby  bequeathed,"     Knox  v.   Knox,  brother's   favor  to   the   extent  of  one 

;9  Wis.  171;  48  Am.  Rep.  487.     Where  thousand   dollars   per   annum.      Blan- 

1  tcttator  bequeathed  all  his  property  chard  v.  Chapman,  11   111.    App.  341. 

to  his  irire,with  a  desire  that  she  should  See  also  DeiberC's  Appeal,  78  Pa.  St 

manage  and  control  it  for  the  benefit  o(  396.     But  comfort  Foose  u.  Whitmore,- 

herself  uid   their  children.     Major  ».  %^  N.  Y.  405 ;  37  Am.  Dec.  572 ;  Wood 

Hemdon,  78  Ky.   113.     See  also  Wal-  v.  Seward,  4  Redf.  (N.  Y.)  271. 
ker  f.Q^igg,  6  Watts  (Pa.)  87;  31  Am.         So,  where  a  testator,  by  one  clause  in 

Dec.  4;].  his  will,  gave  the  residue  of  his   estate 

In  a  case  recently  decided  by  the  Su-  to  A  and  her  beirs,  and  by  a  succeed- 

preme  Court  of  the  Uniltd   Stales,  a  ing  clause   left   his  granddaughter  un- 

tcstator  gare  his  wife  all  of  his  prop-  der  A's  guardianship,  enjoining  her  to 

erty,  amounting  to   $1,000,000,  saying,  make  such  provisions  {or   the   child  at 

"  1  recommend  to  her  the  care  and  pro-  such  time  and  In  such  a  manner  as,  in 

tection  of  my   mother  and  sister,  and  her  judgment,  might  be  expedient  and 

request  her  to  make  such  gift  and  pro-  conducive  to  the  welfare  01  the  grand- 

>ision  for  them  as  in  her  judgment  will  child,  and  as  her  sense  of  christian  duty 

be  best."    He  made  his  wife  executrix,  and  justice  might  dictate,  it  was  held 

and  died  the  day  after  making  his  will,  that  the  estate  devised  waa  Impressed 

The  sister  was  dependent  on  the  mother  with  a  trust  in  favor  of  the  grandchild. 

forsupport,  and   the  mother,  who  was  Lawrence    w.   Cooke,    31    Hun   (N. 

old  and  in  feeble  health,  had  only  $15,-  ""  '  ""' 
000.    It  was  held  that  the  property  was 
charged  with  a  trust  for  a  suitable  pro- 
vltion,  to  be  fixed  and  secured  by  the 
court-  Colton  V.  Colton,  127  U.  S.  30a  .      ,      . 

So,  where  a  testatrix  devised  prop-  shall  continue  in  the  possession  of  my 
erty  to  her  husband  absolutely,  "in  the  beloved  wife  L..  during  her  life,  believing 
fcili  faith"  that  he  would  properly  pro-  she  will  make  use  of  it  to  the  best  ad- 
vide  for  the  children  of  her  deceased  vantage  for  the  benefit  of  our  children, 
brother.  Noe  v.  Kern,  93  Mo.  367;  3  as  well  as  her  own  comfort."  Mc- 
Am.  St  Rep.  544.  Contra,  Matter  of  Creary  v.  Burns,  17  S.  CBr.45.  Where 
IIatenE6Dem.  [N.Y.)456;  Hopkins  the  willprovlded:  "Igiveandbequeath 
E.  Glunt,  1 1 1  Pa.  St  387  ;  in  re  Adams,  to  my  said  wife,  Ellen  M.  Colton,  all 
37  Ch.  Div.  394.  my  estate,  real  and  personal,  of  which 
So.  where  the  testator  provided  that  I  shall  die  seised,  or  possessed,  or  en- 
"^  wished  his  wife  to  pay  certain  sums  titled  to,     I  recommend  to  her  the  care 


lo  other  persons,  If  she  found  it  con-  and  protection  of  my  mother  and  si 

lenient,  it  was  held  that  she  could  not  and  request  her  to  make  such  gift  and 

arbitrarily  refuse  to  do  so.     Phillips  v.  provision  for  them,  as  in  her  judgment 

PJiIllips.  Ill  N.  Y.  197;  8 Am.  St  Rep.  will  be  best."  Colton  r.  Colton,  31  Fed. 

7J7-     See  also  Bliven  v.  Seymour,  88  Rep.  594.     Where   a  testator  gave  lo 

N.  Y.  469.    Comfart  Warner  v.  Bates,  his  widow  the  whole  of  his  property, 

t  Mass.  377;  Lawrence  V,  Cooke,  104  "feeling   coniident   that  -*■-   ■"■"  ='■• 

.Y.63J.  justly  to  our  Chi" 

So,  where  the  decedent  bequeathed  to  required  by  her.       _ 

bis  brother  one  thousand  dollars,  and  to  Raynor,    L.    R.,    7   App.    Cas.    331 

the  decedent's  widow  the  bulk  of  the  (Privy    Council).      Where   a   tesUtor 

41 
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thing;  but  how  is  that  to  be  determined.     In  the  first  place,  the 

entire  will  should  be  considered  in  determining  the  intention,  and 

the  precatory  words  should  not  only  be  of  such  a  character  as  to 
indicate  that  the  testator  intended  a  trust  to  be  created,  but  they 

must  also  be  consistent  with  the  other  provisions  of  the  will — that 
is,  they  must  not  be  repugnant  to  positive  provisions  by  which 
the  same  property  is  devised  or  bequeathed  absolutely  or  without 
limitation.!     Secondly,  the  words  should  be  given  their  natural 

GOld:"  I  do  give  and   bequeath  atl  tay  ciety,  but   provided  that,  if  it  should 

propertj  to  my   beloved  wife,  only  re-  prove  Ineffective,  the  property  was  to 

queating  her' at  the  close  of  her  life  to  go  to  certain  persons  "  absolutely  and 

make  such   disposition   of  the  Bame  in  lee;"  his  bequest  to  such  persons 

among  my  children  and  grandchildren,  being  "in  the   confident  belief"  that 

as  shall  seem  to  her  good."     Foose  u.  they  would  apply  the  property  in   ac- 

Whitmore,  8i   N.  Y.  405;  37   Am.  cordance  with  his  "wishes;   hut  it  m 

Rep.  571.  intended  to  be  unconditional  and  free 

So,  where  B  testator  devised  prop-  from  any  legal  trustor  obligation  qual- 
erly  to  his  brother,  "  to  be  held,  used,  ifying  their  absolute  title."  It  was  held 
and  enjoyed  by  him,  his  heirs,  admin-  that  no  trust  was  created.  Matter  of 
istrators,  executors,  and  assigns  for-  Havens,  6  Dem.  (N.  Y.)  456.  See  also 
ever,  with  the  hope  and  trust,  however,  Willetst.  WilletB,35  Hun  (N.  Y.)40i, 
that  he  will  not  diminish  the  same  to  a  In  Rose  i<.  Porter,  141  Mass.  309,  a 
greater  extent  than  may  be  necessary  testator,  by  his  will,  gave  to  bis  two 
for  his  comfortable  support  and  main-  youngest  sons  all  his  estate,  real  or  per- 
tenance,  and  that,  at  his  death,  the  same,  sonal,  in  fee  simple.  The  will  then 
or  so  much  thereof  as  he  shall  not  have  proceeded  as  follows  :  "  In  making- 
disposed  of  by  device  or  sale,"  should  this  disposition  of  my  property,  I  aa- 
descend  <o  the  testator's  nieces,  it  was  sume  that  my  oldest  son  will  under- 
held  that  no  trust  was  created,  either  stand  and  appreciate  my  reasons  for 
eiecutory  or  otherwise.  Howard  v.  giving  whatever  property  I  may  have 
Carusi,  109  U.  8.735.  had   at   my   disposal   to   his    younger 

So,   in   a   recent  case   in   England,  brothers;  and  that  tbe^,  on  their  part, 

where  the  testator  gave  all  his  real  and  will  not  fail  to  do  for  him  and  his  (am- 

petsonal  estate  "  unto  theahsoluteuee  "  ily  all  that,  under  the  circumstances, 

of  his  wife,  her  heirs,  executors,  admin-  the  truest  fraternal  regard  may  require 

istrators,  and  assigns,   "in   full  conH-  them  to  do."     It  was  held  that  the  wil! 

dence  "  that  she  "  would   do    what  was  did  not  create  a  trust  for  the  benefit  of 

right  "  as  to  the  disposal   thereof,  he-  the  testator's  oldest  son  and  his  family, 

tween  his  children,  either  in  her  lite-  and  tiiat  the  estate  passed  to  the  devl- 

time  or  by  will  after  her  decease,  it  was  sees  in  fee  simple. 

held  that  the  widow  took  an  absolute  After  a  bequest  in  trust  to  A  and  B, 

Interest  in  the  property,  free  from  any  to  be  by  them  expended  in  securing  the 

trust  in  favor  of  the  children.     In  re  passage  of   laws   granting  women  the 

Adams,  37  Ch,  Div.  394.  right  to  vote,  had  been  decreed  void  as 

Where  a  testator,  by  a  clause  In  his  not  being  a  charity,  a  daughter  of  the 
will,  which,  standing  alone,  gave  to  his  testator  bequeathed  the  residue  of  her 
wife  the  absolute  and  unrestrained  estate  (being  about  the  same  amount 
ownership  of  the  properly,  and,  by  a  she  had  received  from  her  father's  «s- 
subsequent  clause,  requested  that  she  tate]  to  A  and  B  "  as  their  absolute 
should  divide  it  among  their  daugh-  property,"  and  added:  "I  request  said 
lers,  at  her  death,  share  and  share  A  and  B  to  use  such  fund  thus  given, 
alike,  it  was  held  that  no  trust  was  to  further  what  is  called  the  Woman's 
created  In  favor  of  the  daughters.  Rights  Cause,  but  neither  of  them  is 
Hopkins  r.  Grunt,  III  Pa.  St.  3S7.  So,  under  any  legal  responaibilitv  lo  any- 
where a  will  provided  that  the  devisee  one  or  any  court  to  do  so.  It  was 
"  may  leave  the  same  to  her  children."  held  that  this  was  a  valid  bequest,  and 
Mclntyre  ».  Mclntyre,  133  Pa.  St.  329;  that  no  trust  was  created.  Bacon  v. 
10  Am.  St.  Rep.  539.  Ransom,  139  Mass.  117. 

A  testator  maife  provision  for  a  so-  1.  See  Knott  v.  Cottee,  3  Ph.   19a; 
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and  ordinary  meaning,  unless  there  is  something  to  show  that 
they  were  intended  to  be  taken  in  a  different  sense.^  In  the  third 
place,  discretionary  expressions  which  leave  the  application  of  the 
property  devised  or  bequeathed  to  the  caprice  or  unlimited  dis- 
cretion of  the  devisee,  will  not,  ordinarily,  be  sufficient  to  create 
a  trust ;'  but  the  mere  (act  that  the  method  of  its  application,  or 
the  selection  of  the  object  out  of  a  certain  class,  is  left  to  his  dis- 
cretion, will  not  of  itself  be  sufBcient  to  defeat  a  trust  clearly  in- 
tended to  be  created.'  And,  finally,  it  may  be  said  that,  while 
uncertainty  in  the  subject  or  object  of  the  devise  is  a  matter  to 
be  considered  adversely  to  the  trust,  such  uncertainty  will  not 
necessarily  be  conclusive  proof  that  no  trust  was  intended  to  be 
created,  and  if  there  is  sufficient  to  enable  the  courts  to  determine 
and  carry  out  the  intention  of  the  testator  they  will  do  so. 

6.  ConiideratioiL — The  rule  that  the  form  of  the  instrument  by 
which  a  trust  is  sought  to  be  created,  is  immaterial,  and  that  no 
technical  words  are  necessary,  applies  with  peculiar  force  where 
there  is  a  valuable  consideration  for  the  trust.  In  such  a  case  a 
court  of  equity  will  enforce  it,  even  if  it  is  not  perfectly  created 
or  executed,* 

/■  re  Adami,  37  Ch.  DIv.  394;  Green  "The  Failure  of  the  Tftden  Trust,"  5 

v.  Manden,   i  Drew.  646;  Meredith  v.  Harv.  L.  Rev.  589.     But  we  Tllden  v. 

Hcnesge,    i    Sim.    543;    Bardewell  v.  Green,  130  N.  Y,  ag.    The  authoritiea 

Bardswell,  9  Sim.  319;  Webbii.  Wools,  for    and    against  this   propogltion  are 

1  Sim.  N.  S.   367 ;    Second  Reformed  collected   in   the   note   to   Hesketh   v. 

Presbjterian  Church   v.   Disbrow,  " 

Pi.  St.  3191  Brun«on  v.  Hunter,  3  H 

Ei).  (S.  Car.)  490;  Whipple  it.  Adams,  I  porteJ^by  the  following  cases  :     Wel'la 

Met   (Mass.)    444:   Barrett  t.    Marsh,  v.   Doane,  3  Gray   (MaSB.)    301;    Fir»t 

i:6  Mom.  313;   Van   Duyne   11.   Van  UniversaliBt   Soc.   -v.   Fitch,   S  Gray 

Duyne,   14  N.  J.   Eq.   397;  Harper   v.  (Mass.)   431;   Garvey   v.  Garvey,   :50 

PhetpB,  31  Conn.  3r;7;   Negroes  Chase  Mass.  185;  Miller  r.  Teachout,  34  Ohio 

ti.Plummer,  17  Md'.  i6j;  Mills  T.  New-  St.  525  ;  American  Tract   Soc.  v.  At- 

berry,  113  III.  135;  54  Am.  Rep.  313.  water,  30  Ohio  St.  77;   37   Am.  Rep, 

1.  Ellis  r.  Ellis,  15  Ala.  3g6;  50  Am.  413  ;  De  Bruler  v.  Ferguson,  j4  Ind. 

Dee.  133.  549;  Lorings  V.  MBrBli,6  Wall.  (U.S.) 

I.  Brook  -u.  Brook,  3  Sm,  &  Gif.  aSo;  337;  Perin  t'.  Carey,  34  How.  (U.S.) 

Bull  V.   Hardy,  I   Ves.   Jr.  370;   Paul  465 ;  Pickering  v.  Shotwell,  10  Pa.  St. 

r.  Compton,   8  Yea.  380;  Howorth   *.  13;  Witman  tj.  Lex,  17  S.  St  R.  (Pa.) 

Dewell,   39   Beav.   iS;  Meggison   v.  ^;  17  Am.  Dec.  644. 
Moore.l  Ves.  Jr.63o;Hillw.  Bishop,!         4.  Baldwin  v.  Humphrey,  44   N.  Y. 

Atk.  618;  I^frov  V.  Flood,  4  Ir.  Ch.  i  ;  609;  Wadsworth  v.  Wendell,   5  Johns, 

Randall  v.   Raiidall,    135    III.   398;   25  Ch.  {N.   Y.)  314;   Livingston   v.   Liv- 

Am.  St.  Rep.  373;   Elliot  *.  Elliot,  117  IngEton,    3    Johns.    Ch.    (N.    Y.)    <,y^\ 

Ind.  380;  Linea  v.  Darden,  j    Fla.  Ji ;  Fellows  v.  Heermans,  4  Lans.  (N.Y.) 

Corby  u.  Corby,  85  Mo.  371  ;  Coltonc.  330;  Pownal  v.  Taylor,  10  Leigh  (Vj 


183 ;  34  Am.  Dec.  735 ;  Jonei  v.  Oben- 
chain,  10  Gratt.  (Va.)  359;   Benscotter 
Phelps.  31  Conn.  357.     See  alio  Oliffe     v.  Green,  60  Md.  337;  Haskill   v.  Free- 


.  Wells,  130   Mass.   sai ;   Nichols   v.     man,  i  Winst,  Eq,  (N.  Cai 

Allen,  130  Mass.  311;  39  Am.  Rep.  445.  ley  u.  Huntley,  Sired,  Eq.(N,  tar.)  350; 

y  See  note   to  Hill  on  Trustees  (4t'h  Garner  ii.Garner,  1  Busb.  Eq.  (N.  Car.) 

Am.  ed.)  73;  Quinn  v.  Shields,  i  Am.  i.   But  compare   Merrill  v.  Peaslee,  146 

k  Eng.   0>rp.    Gas.   49S;   Walker   v.  Masa.  460.     See  also    Reilly  i'.  Whip- 

Qjugg.  6  Watts  (Pa.)  87;  31  Am.  Dec.  pie,  i  S.  Car.  377 ;  Burnside  v.   Way- 

4S1 ;  Erickson  v.  Willard,  i  N.  H.317.  man,  49  Mo.  356.     There  must,    how- 
48 
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Where  the  trust  is  merely  voluntary,  not  based  on  any  valuable 
consideration,  it  may  be  enforced  if  perfectly  created ;  ^  but  if  the 

ever,  be  sufficient  to  enable  the  court  to  over  tbe  property  before  the  sale,  and 

determine  tbe  cestui  gat  trust.     Dil-  because  his  promise  was  calculated  to 

laje  V.  Greenougli,  45  N.  Y.  41S;  Read  get  B  to  relax  his  efforts  to  have  tlie 

V.    Williams  (Supreme   Ct.),  8   N.  Y.  properly  gold  at  a  high  pHce,  and  thus 

Supp.   34;  In  re   Foley's   Will   (Surr.  prevent  competition.  Carter  t>.  Gibson, 

Ct,),  10  N.  Y.  Supp.  12  ;  Holland  v.  Al-  29  Neb.  324. 

cock,  108  N.  Y.  311 ;  Ownes  v.  Ownes,  In  a  recent  case,  where  A  conveyed 

13  N.  J.  Eq.  60.      Compare   Sleeper   v.  land    to    B,    and,  as  part   of  the    same 

Iselin,  63  Iowa  585;  Boardman  v.  Wil-  transaction,  the  latter  executed  a  writ- 

tard,  7^  Iowa  30.  lug   declaring   that   he  purchased   the 

Vlutt  It   Snfflolant    Oanaldaratlon. —  land  for  C,  it  whs  held  that  a  valid  ex- 

The  personal  convenience  of  the  set-  press  trust  was  created,  though  C  gave 

tlor  is  a  good  consideration  for  the  ex-  no  consideration,  and  that  a  sate  bj*  B 

ecutlon  of  a  deed  of  trust,  both  at  com-  to   a  stranger  would   be   set   aside   as 

mon  law  and  under  Nev)   Torh  Code  fraudulent.     Tltchenell  v.  Tackson,  26 

Civil    Proc,  \  1463;  Townsend  ■v.  Al-  W.  Va.  460. 

len,  13  N.  Y.  Supp.  73;  59  Hun  (N.  Marriage  is  a  valuable  consideration, 
Y.)  632.  and  will  support  a  trust.  Lewis  v.  Mad- 
By  written  agreement,  plaintilT  and  docks,  8  Ves,  150;  Hale  v.  Lamb,  3 
his  brother  each  conveyed  $ioa,ooo,  a  Eden  371;  Simmons  v.  Edwards,  16  M. 
portion  of  the  trust  fund  In  which  each  &  W.  838;  Wellesley  v.  Welleslev,  4 
had  an  expectant  interest,  dependent  Myl.  &  C.  561 ;  Lee  v.  Lee,  4  Ch.  blv. 
upon  the  life  estate  of  their  mother  175;  Gough  11.  Crane,  3  Md.Ch.iig; 
therein,  to  the  defendant  company  in  Clarke  v.  Lott,  11  111.  105.  See  also 
trust,  to  be  held  on  condition  that,  in  Marriage  Settleubnts,  vol.  14,  p. 
case  of  the  death  of  either   brother,  his  544. 

survivor  would  be  equally  benefited  by  A  woman  who  had  paid  a  consider- 
the  conveyance.  Afterwards  their  ation  for  land  and  received  a  deed,  made 
mother  died,  and  according  to  its  terms  a  parol  promise  after  the  delivery  of  the 
the  original  trust  fund,  upon  her  death,  deed,  that  she  would  carry  out  an  agree- 
vested  absolutely  in  the  brothers.  They  ment  between  her  husband  and  the 
drew  up  a  ratification  of  their  agree-  grantor,  to  the  effect  that  she  should 
ment,  and,  by  the  same  instrument,  convey  or  devise  the  land  subject  to  ft 
expressly  conveyed  to  the  defendant  life  estate  in  herself  and  her  husband,  to 
company  properly  worth  (100,000  upon  the  wife  and  children  of  the  grantor. 
the  trusts  set  forth  in  the  agreement.  This  promise  was  held  to  be  without 
It  was  held  that  the  agreement,  al-  consideration,  and  therefore  no  trust 
though  not  expressly  worded  in  terma  was  created  in  favor  of  the  grantor's 
of  mutuality,  was  mutual  as  between  wife  and  children.  Blount  f.  Washing- 
the  brothers,  the  trust  conveyed  by  one  ton,  108  N,  Car.  330. 
being  the  consideration  for  that  which  1.  Crawford's  Appeal,  6:  Pa.  SI.  53  ; 
the  other  conveyed.  Livingston  v.  too  Am.  Dec.609',  Stone  v.  Hackett,  13 
New  York  Ufe  Ins.,  etc,  Co.,  13  N.  Gray  (Mass.)  317;  Tanner  v.  Skinner, 
y.  Supp.  los;  S9  Hun  (N.  Y.)  633.  11  Bush  (Ky.)  i3o;  Massey  -v.  Hunt- 
See  also  Teasdale  v.  Braithwalte,  4Ch.  ington,  1 18  111.  80 ;  Andrews  v.  Hobson, 
Div.  87.  31  Ala.  319;  Neilson  v.  Blight,  tjohna. 
A  having  mortgage  and  judgment  Cas.  (N.  Y.)  205 ;  Cumberland  t>.  Cod- 
liens  on  B's  land,  agreed  with  the  latter  rington,  3  Johns.  Ch.  (N.  Y.)  36i  ;  8 
that,  in  case  he  purcliased  the  property  Am.  Dec.  492;  Minturn  v.  Seymour, 4 
at  a  judicial  sale  about  to  take  place,  he  Johns.  Ch.  (N.  Y.)  498;  Bunn  v.  Win- 
would  proceed  to  sell  it  and  retain  the  throp,  j  Johns.  Ch.  (N.  Y.)  339;  Van 
proceeds  unUl  the  amount  of  the  judg-  Cott  v.  Prentice,  104  N.  Y.  45 ;  Wright 
ment  and  costs,and  all  prior  liens  which  «.  Miller,  8  N.  Y.  10;  59  Am.  Dec. 
he  was  to  pay,  had  been  received  back  438 ;  Barry  v.  Lambert,  98  N.  Y.  300; 
by  him,  after  which  he  would  turn  over  jo  Am.  Rep.  677 ;  Penfield  v.  Thayer, 
to  B  the  surplus  and  convey  to  him  the  3  E.  D.  Smith  (N.  Y.)  30;;  Hayes  v. 
land.  It  was  held  that  the  contract  Kershow,  i  Sandf.  Ch.  (N.  Y.)  361; 
was  founded  on  sufficient  consideration.  Cox  v.  Sprigg,  6  Md.  274;  Swan  v. 
as  A  had  exercised  acts  of  ownership  Frick,  34  Md.  14: ;  Howaixi  v.  Wind- 
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trust  is  not  perfectly  created,  that  is,  if  there  is  a  mere  voluntary 
i^einent  or  expression  of  an  intention  to  create  a  trust,  it  can- 
not be  enforced  under  ordinary  circumstances.* 

him  County  Sav.  Bank,   40  Vt.   5971 

G«jlord  B,   L,afayette,    115   Ind,   433; 

Lane  V.  Ewing,  31    Mo.   75 ;   77  Am. 

Dec.  631 ;  G  r  a  h  a  ni   v.   Lambert,   5 

Humph.  (Tenn.)   59J;  Menaon  i>.  Kin- 

■rd,  3  Strobh.  Ecj,  (S.  Car.)  371 ;  Fogg 

p. Middleton,  Riley  Eq.  (S.  Car,)   11,3; 

Tltchenell  f.  Tackfion,  a6  W.  Va.  460; 

DennUon  v.  Goehring.  7  Pa,   St.  175; 

17  Am,  Dec,  505;  Tolar  v.   Tolar,   1 

Dev.  Eq.  (N.  Car.}  460;  iS  Am.  Dec. 

w8;£i:/,Pye,  18  Vei.  140;  Thorpe  v. 

O'cni,  ;  Beav.  334 ;  Droaier  v.  Brere- 

(on.  ij  Beav.  331;  Steele  v.  Waller,  38     hU  power  to  transfer,  his  entire  incer- 

Bcav.  466;  Bridge  v.  Bridge,   16   Beav.     est  in  the  trust  property,  legal  or  equi- 

315;  Stapleton   -v.   Stapleton,  14   Sim.     table,  to  a  trustee,  or  has  explicitly  de- 

186;  Vanderbere  v.  Palmer,  4  Kay  k  J.     dared  himself  a  trustee  of  It,  or  has, 

]04;S«arle  u.  Law,  ij  Sim.  99;   Mc-     by  his  acts,  afiorded  evidence  that  he 

FaddcD  T',JenkynB,  I  Hare  471;  Pater-     considered  himself   to  be  a  trustee  of 

ion  f.  Murphy,   It   Hare  ^;   Gee   v.     it — as  dlstineulBhed  from  evidence  that 

Uddell,  35  Beav.  611;  Ellison  v.   Elli-     he  contemplated  the  future  creation  of 

•on,  6  Vet.  656.     Comiare  Bonim   v.     a  trust,  or  that  he  erroneously  consid- 

Kii^,  37  Aim.  606;  Walkerv.  Crews,  73     ered  that  he  had  made  an  actual  gift — 


I  Madd,  1 

47  111.  437;  Clarke  v.  Lott,  11  111.  105; 
Read  v.  Robinson.  6  W.  &  S.  (Pa.) 
331.  See  also  "The  Formation  and 
Validity  of  Voluntary  Trusts,"  iS  Am. 
L.  Rev.  379. 

This  subject  Is  well  treated  by  Mr. 
Underhill,  an  English  author,  and,  aa 
hU  lioolc  is  not  always  found  in  Amer- 
ican libraries,  we  quote  his  statement 
of  the  doctrine  at  full  length :  ■'  If  the 
settlor  has  transferred,  or  done  all  in 


>3;   Mill 


Ala.  4171  Lister  v.   Hodgson,  L. 

Eq.  30,     If  there   are   several   iruKis, 

(Ooie  lawful  and  some  not,  the  former 

wlii  be  upheld  if  they  can  be  separated. 

Kennedy  v.  Hoy,  105  N.  Y.   134;   Cul- 

fOM   V.  Gibbons,   130    N.  Y.   447. 

Whether  a  trust  ia  perfectly  created  or 

not,  is  generally   a    question  of  fact,     amiin,  13 

Bnbrook  o.  Boston  Five   Cents   Sav.     Ch.  Div. 

Bank,  104  Mass.  238;  6  Am.  Rep.  Ill;     606;   Gre 

Jones  c.  Lock.L.  R.,  iCh.  31;;  Gaylord    93  ;  /■   r 

V.  Lafayette,  1 1  j  Ind.  430 ;  Robinson  v.     Harding 

Robinson,  45  Ark.  481.  But  If  Ui 


'ill  be  enforced  at  the  suit  of  a 


164;  Richardi 
Eq.  11;  Ex  f. 
V.  Corles,   11 


per«oa  Interested,  even  If  purely  vol- 

(Ellison    V.   Ellison,   6   Ves. 

>.  Lord,  4  De  G.  F.  &  J. 

:  V.  Delbridge,  L.  R.,  18 

Pve.iS  Ves,  140;  Dlpple 

II    Hare  184;   Antrobus  v. 

Vet.  47 ;  /■   re  Angibau,  15. 

iS;   In  re  AnstiB,3i  Ch.  DIv. 

n   V.  Paterson,  33  Ch.  Div. 

Richards,  36  Ch.  DIv.  541 ; 

^  Harding,  34   W.  R.  775.) 

settlor  has  not  done  any  of 

I,  and  has  merely  un- 

ted,  t-    --- 


1:5;  Swan  v.  Frick,  34  Md.  141 ;  Banks  ate  a  trust,  or  otherwise  manifested  an 
r.  Mays,  3  A.  K.  Marsh.  (Ky.)  433;  incomplete  intention  to  do  so,  or  to 
Bibb  p.  Smith,  1  D«na  (Ky.)  580;  Reed  confer  a  benefit,  the  trust  will  only  be 
D.  Vannorsdale,  3  Leigh  (Va.)  56a;  enforced  if  valuable  consideration  was 
Pinckard  v.  Pinckard,  33  Ala.  649;  given  to  induce  the  settlor  to  create  it, 
Crompton  v.  Vasser,  19  Ala.  359;  For-  and  if  some  person  privy  to  that  con- 
ward  V.  Armstead,  13  Ala.  134;  Min-  sideration  seeks  to  have  it  enforced. 
turn  1/.  Seymour,  4  Johns.  Ch.  (N.  Y.)  (Gale  v.  Gale,  6  Ch.  Div.  144;  Col- 
498;  Hayes  f.  Kershow,  i  Sandf.  Ch.  year  v.  Mulgrave,  3  Keen  81  ;  Daven- 


(N.  Y.)   : 


c8;    A  eke 


Phtenii, 


I.)  358;  Ac 
Paige  [N.  Y.)  305;  Caldwell  v.  Wil- 
liams,  I  Bailey  Eq.  (S.  Car.)  175 ;  Dnw- 
loni'.  Dawson,  i  Dev.  Eq.  (N.  Car.) 
9j;  18  Am.  Dec.  573 ;  Laury  v.  McGee, 
J  Head  (Tenn.)  369;  DlUwyn  -u. 
Llewelyn,  4  De  G.  F.  &  J.  j  17  ;  Dlsher 
r.  Disher.  i  P.  Wms.  304;  Dillon  v. 
Coffin,  4  Myl.  &  C.  647 ;  Lister  v. 
HodgMn,  L.  R.,  4  Eq.  30;  Jones  v. 
Lock,  L.  IC,  I  Ch.  35;  Bayley  v.  Boul- 


C,C.  C.451; 
Tasker  v.  Small,  3  Myl.  &  C.  69.)  In 
the  latter  case  it  will  be  enforced  In 
favor  of  all  the  beneficiaries,  and  not 
merely  of  persons  privy  to  the  consid- 
eration ;  and  the  settlor,  or  his  suc- 
cessors in  title  (other  than  purchasers 
tor  value  without  notice),  will  be  re- 
garded as  passive  trustees,  charged 
with  the  duty  of  transferring  the  trust 
property  to  active  trustees  when  ap- 
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7.  Statnt*  of  Prandi. — By  section  seven  of  the  Statute  of  Frauds, 
which  is  in  force  in  most  of  the  states,^  it  is  provided  that  all  dec- 
larations of  trust  in  real  estate  "  shall  be  manifested  and  proved 
by  some  writing  signed  by  the  party  who  is  enabled  by  law  to 
declare  such  trust,  or  by  his  last  will  in  writing."  It  is  also  pro- 
vided by  the  statute  that  all  grants  or  assignments  of  any  trust 
shall  likewise  be  in  writing.*  This  statute  is  construed  as  refer- 
ring merely  to  the  evidence  and  not  to  the  creation  or  declaration 
of  the  trust  itself.'  And  the  courts  have  held  that  statutes  con- 
taining analogous,  or  even  stronger,  provisions  should  be  construed 
in  the  same  manner,*    The  effect  of  this  rule  is  that  trusts  in 

rinted,     (Davenport  ii.  Bishopp,  a  Y.  Link  v.  Link,  90  N.  Car.  335;  Wright 

C.C,  C.  451;   DodWin  i;.    Brum,  L.  i/.  Cain,  93  N,  Car.   301;  Thompson  f. 

R.,  6  Eq.  580;  Lee  v.  Lee,  4  Ch.  Div.  Thompson,  1  Yerg.  [Tenn.)  100;  Hay- 

175;  In  re  Michell,  6  Ch.  Div.  618;  wood  v.    Ensiey,   8   Humph.  (Tenn.) 

Robson  c.  Flight.  4  De  G.J.  &  S.  608.)  ^;    Wilburn   v.   Spofford.    4    Sneed 

BeneticiarieE,  under  a  trust  created  bj  [Tenn.)  70s ;   Pierce   n.  Fort,  60  Tex. 

will,  are  in  the  same  position  as  parties  464;  Clark  v.  Haney,  6a   Tex.  511;  50 

to  the  consideration  under  a  trust  based  Am.  Rep.  536;   Miller  v.  Thatcher,  9 

on  '  valuable    consideration.     Persons  Tex.  481;  40  Am.  Dec.  171;  Bank  of  U. 

privj   to  valuable  consideration  com-  S.  v.  Carringlon,  7   Leigh  (Va.)   ;76; 

prise  :  i.  The  person  by,  or  at,  whose  Walraven  v.  Lock,  2  Patl.  &   H.  (Va.) 

request  It  is  given.     (See /rr  Wilde,  549.     See  also  Price  v.  Reeves,  38  Cat. 

C.  J-,  Blandy  v.  Deburgh,  6  C.  B.  634;  457;  Guest  v.  Guest,  74  Ten.  664;  Cor- 

60  £,  C.  L.  663;  Tvseddle  v.  Atkinson,  dova  -v.  Lee  {Tei.  1890),  14  S.  W.  Rep. 

)    B.   &  S.  393;   101   E.  C,  L.  391.)     -i.  aoS;  Holland  v.  Farthing,  3  Tex.  Civ. 

The  children  of  a  marriage,  where  that  App.  155. 

marriage   Is   Itself    the   consideration.  1.  19  Car.  II,  ch.  3,  (^  7,8,9.     See 

(Osgood    Tj.   Strode,   2   P.  Wms.  345;  Appendix    to    Browne   on    Statute  of 

Gale  Ti.  Gale,  6  Ch.  Div.  144.)     3.  The  Frauds;  Tierney   v.  Wood,    19  Beav. 

children  of  a  widow  who,  on  a  second  330 ;  Donohoe  v,  Conrahy,  a  Jones  it 

marriage,  makes  or  procures  a  trust  in  L.  688. 

their  favor.     (Gale  !>.  Gale,  6  Ch.  Div.  B.  Smith  v.  Matthews, 3  De  G.  P.  & 

144;  Price  V.  Jenkins,  5  Ch.  Div.  619;  J,  139;  Gardner  v.  Rowe,  5  Ruse.  358; 

Newsteadf.Searles,  I  Atk.26s;  Clarke  Ambrose  v.  Ambrose,  i  P,  Wms.  3aa  ; 

V.  Wright,  6  H.  £c  N.  849 ;  Mackle  v.  Randall  v.  Morgan,  la  Ves.  74 ;   Mor- 

Herbertson,  9  App.  Cas.  337.)    4.  True-  an  v.  Hays,  1  Johns.  Ch.  ( N.  Y.)  339 ; 

tees   for   any  of   the   foregoing.     (See  Second  Unitarian  Soc.  v.   Woodbury, 

/ffr  Lindley,  L.  J., /«  rff  Anstls,  31  Ch.  [4  Me.  a8i ;   Maccubbin  v.  Cromwell. 

Div.  6c6.J"     Underbill  on  TrusU  and  7  Gill  &  J.  (Md.)  157;  Reld  f,  Reid,  ta 

Trustees  43-4$.  Rich.  Eq.   (S.   Car.)    313:   SaSord   v. 

It  has   been  held   in  Netu  York  by  a  Rantoul,  la  Pick.  (Mass.)  333;  Gibson 

divided  court,  that,  under  2  Rev.  St..  p.  v,   Foote,    40   MIse.   7S8;    Johnson  t'. 

134,  I)  67,  an  undelivered,  but  recorded,  Ronald,  4  Munf.  (Va.)  77;  Hutchinson 

instrument,   by   which    the   owner  of  v.  Tindall,  3  N.   J.  Eq.  337;  Corneltua 

land  declares  that  it  is  to  be  charged  v.  Smith,  55  Mo,  ja8. 

with  the  maintenance  of  another,  ere-  A  trust  in  lands — other  than  a  result- 

ates  a  valid  trust,  though  there  is  00  ing  trust — may  be  declared  either  be- 

contlderation  forit.    Mc Arthur  o.  Gor-  fore    or  after   the   conveyance   to  the 

don,  ia6  M.  Y.  597.  trustee,  but  it  must   be   manifested  in 

1.  I  St Imson's  Am.  Statute   Law,  writing.     Jackson    *,  Moore,  6  Cow. 

§1710.  (N.  Y.)7o6. 

It  Is  not  in  force  in  Ohio,  North  4.  •'  It  is  the  settled  doctrine,  In  In- 
Carelina,  Tennessee,  Texas,  and  Ki>-  terpreting  this  legislation,"  says  Mr. 
ffinia,  and  in  those  states  trusts  in  land  Pomeroy.  "  that  a  trust  of  land  need 
can  be  proved  by  parol  evidence,  not  be  created  nor  declared  by  a  writ- 
Harvey  II.  Gardner,  41  Ohio  St.  64a ;  ing;  it  need  only  be  manifested  and 
Fay  V.  Fay,  a  Hayw.  (N.  Car.)  296;  proved  by  some  writing  duly  signed  or 
46 
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land  need  not  be  created  and  declared  in  writing,*  but  they  must 
be  manifested  or  proved  by  some  writing,  and  cannot,  therefore, 
be  established  by  parol  evidence.^     But  the  statute  will  not  be 

tnbtcribed  bj  Ihc  proper  pBrtj  1  and,  as  formance  wfll   be  decreed.      Flagg   v. 

■  coneequence,    tbU   written   evidence  Mann,  a  Sumn.  (U.  SO -fS^- 

nuj   be  a  separate  instrunient  either  So,  under  the  Maine  Statute,  an  ex- 

simultaneous  with,  onubsequent  to,  the  press  trust  need  not  be  created  bja  writ- 

dted  of  conveyance,  and  ma/  be  verjr  lug;  if  it  be  subsequently  declared  by  a 

informal."  3  Pom.  Eq.  Jur.,  {  1006.  See  writing  signed   by  the   party  charged 

alto  Perry  on  Trusti,  f)  81 ;  Pinnock  v.  with  the  trust,  it  is  sufficient.     McClei- 

Clough,  16  Vt.  508;  4]   Am.  Dec.  j3i;  Ian  v.  McClellan,  65  Me.  50a.     And  a 

Pntt  I'.  Aver,  3  Chand.  (Wis.)   265;  distinct  written  statement  of  a  tnist  In 

Jenkins  v.  El  dredge,  3  Story   (U.S.]  lands,  its  subject  and  nature,  the  parties 

194;   Sheet's   Estate,   51   Pa.   St.   ^^\  and  their  relation  to  It  and  each  other. 

EUodgeCt  V,  Hlldreth,   103    Mass.  486;  subscribed  by  the  party  to  be  charged 

Cornelius  v.  Smith,  55  Mo.  528.  therewith,  is  sufiictent  under  said  stat- 

1.  There  are  many  cases  in  which  It  ute,  whether  addressed  to,  or  deposited 
it  said  In  general  terms  that  a  trust  In  with,  the  ceslai  que  trust,  or  not,  or 
land  cannot  be  crested  by  parol,  but  whether  intended,  when  made,  to  be 
upon  examination  ft  will  be  found  In  evidence  of  the  trust,  or  not.  Bates  v. 
Dlost,  ifnot  all,  of  such  cases,  that  no  Hurd,  65  Me.  iSo.  That  statute  pro- 
written  evidence  was  offered  to  prove  vides  that  all  express  trusts  concerning 
the  trust,  and  what  the  court  really  lands  must  be  created  or  declared  by 
meant  was  that  it  could  not  be  estab-  some  writing,  signed  by  the  party  or 
lislied  by  parol  evidence.  Practically,  his  attorney,  and  it  is  held  that  the 
this  distmction  would  make  no  differ-  phrase  "some  writing"  means  anv 
ence  in  many  cases,  but  in  others  It  writing,  however  informal,  from  whicli 
miglittie  of  the  greatest  importance,  be-  the  existence  and  terms  of  the  trust  can 
cause  trusti  may  ollen  be  eatabiJshed  be  understood,  whether  intended  by  the 
under  tbe  rule  above  stated  by  written  signer  as  such,  or  not;  and  that  letters, 
evidence,  wbich  would  be  Insufficient  as  memoranda,  or  other  writing  of  a 
an  expreci  declaration  and  creation  of  party,  delivered  or  left  by  him,  and 
the  irust.  The  distinction  Is  well  en-  found  among  his  papers,  are  sui!icient. 
Iiblished.  Foster  v.  Hale,  3  Vea.  696:  McClellan  f.  McClellan,  6;  Me.  500.  It 
Denton  v.  Davies,  18  Ves.  303;  Davies  was  also  held  in  the  case  last  cited  that 
f.  Otty,  33  Beav.  540;  Lane  v,  Ewlng,  where  one  of  the  papers  was  signed,  it 
31  Mo.  7j ;  77  Am.  Dec.  6^6;  Steere  v.  was  sufficient  if  the  others  were  so  re- 
Steere,  5  Johns.  Ch.  (N.  Y.)  i;  9  Am.  ferred  to  therein  as  to  be  deemed  parts 
Dec.  356;  Sime  ».  Howard,  4  Nev.  473;  ofoneandlhe  same  transaction.  See 
Pinney  i>.  Fellows,  15  Vt.  515  ;  McVey  also  Kingsbury  i>.  Burnside,  58  111.  310; 
V.  HcVay,  ^3  N,  J.  &.  47,  II  Am.  Rep.  &!. 

"  Itisaprinciptewellsettled  inequity,  3.  Columbus,  etc.,  R.  Co.  f.  Brad  en, 

that  a  trust  ne^  not  be  created  in  writ-  1 10  Ind.  558  ;  Mescal!  v.  TuUy,  91  Ind. 

■    ■     (ufEclentif  it  is  proved  In  56;   Thomas   v.   Merry,   113   Ind.   83; 

_..._,.__  J  _.  .1. ..    ._  Pearson    v.   Pearson,    135    Ind.    341 ; 

Stonehlll  v.  Swartz,  139  Ind.  310; 
f.  Woodbury,  14  Me.  281;  Maccubbin  Todd  f,  Munson,  53  Conn.  579;  Gerry 
V.  Cromwell,  7  Gill  &  J.  (Md.>  i?7;  v.  Stimson,  60  Me,  i36;  Hall  i^.  Cong- 
Hertle  v.  McDonald,  3  Md.  Ch.  118;  don,  55  N.  H.  104;  Stevenson  v.  Crap- 
Wright  V.  King,  Harr.  (Mich.)  la;  nell,  114  III.  19;  Phillips  f.  South  Park 
Steere  v.  Steere,  j  Johns.  Ch.  (N.  Y.)  Cora'rg,  119  III.  616;  Green  v.  Gates, 
i;  9  Am.  Dec.  aS"l  R'ras  f .  Swann,  6  73  Mo.  115;  Brock  v.  Brock,  90  Ala.  86; 
Jones  Eq.  (N.  Car.)  118;  Rutledge  v.  Bibb  v.  Hunter,  79  Ala.  351 ;  White  v. 
Smith,  1  McCortl  Eq.  (S.  Car.)  ng ;  Farley,  81  Ala.  563;  Patton  v.  Beecher, 
Bmwn  V.  Brown,  I  Strobh.  Eq.  (S.  6  J  Ala.  579 ;  Farkerv.  Bodley,  4  Bibb 
Car.)  363,  (Ky.)  103;  Hovey  v.  Holcomb,  11   111. 

It  does  not  follow  because  a  trust  is  660;  Withers  v.  Withers,  Ambl.   1  ji ; 

created  bv  a  parol  contract  that  It  may  Barr  v.  O'Donnell,  76  Gal,  469;  9  Am. 

not  be  enforced  in  equity.   If  it  is  alter-  St.   Rep.  141;   Feeney  v.  Howard,  79 

-ards  admitted,  and  if  the  statute  U  not  Cal.   qas;i3  Am.  St.  Rep.  161;  Hatn 

relied  on  as  •  defense,  a  specific  per-  v.  Robinson,  71  Iowa  735 ;  Andrews  v. 
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Concannore,  76  Iowa  3ji ;  Moore  v.  and  no  trust  resulted.  Saliburv  ti. 
Jordan,  65  Miu.  329;  7  Am.  St.  Rep.  Black,  ■  19  Pa.  St.  100.  See  also  Wood 
641;  McVay  v.   McVay,  43  N.  J.   Eq.    v.   Mulock,   48   N.  Y.  Super.   Ct.  70; 


47;  Ealon  v.  Eaton,  ^5   N.  J.   L.  390;     Nesbttt  v.  Cavender,  30  S.  Car 
Salisbury   v.  Clark,  61  Vt.  453;  Wol-        Land   conveyed   by  h  boh  la   nis 
ford  v.  Famham.  44  Minn.   159;  James     mother   under   an   oral   aei'eemeiit   by 


V.  Smith,  63  L.  T.  524.  which  she  Is  to  hold  It  far  life,  and  then 

In  an  action   to  enforce  a   truat  in  divide  It  at  her  death  between  the  son 

land,  the  plaintifT  nho  has  parted  with  and  his  sisters,  becomes   the   absolute 

nothing,  cannot  show  by  parol  that  a  property  of  the  mother,  such  agreement 

grantor  conveying  land  by  a  deed  ab-  being  void  under  the  Illinois  Statute  of 

solute,  had  an  oral  agreement  with  the  Frauds.     Champlln  v.   Champlin,  136 

grantee  that  the  latter  should   have  a  111.  309. 

life  estate  in  the  land,  and  hold  the  In  Gee  v.  Thrallkill,  45  Kan.  173, 
remainder  in  trust  for  the  plaintiff,  where  the  owner  of  land  conveyed  it  In 
Stonehill  v.  Swartz,  139  Ind.  310.  See  fee  simple  by  a  warrantjr  deed  absolute 
also  W right  V.  t/looAy,  116  Ind.  175;  upon  its  face,  Upon  a  consideration  de- 
Pearson  V.  Pearson,  13c  Ind.  341.  clared  to  lie  $1,500,  but  that  no  actual 
An  oral  agreement  between  a  hus-  consideration  except  an  understanding 
band  and  wife  that  land  conveyed  to  the  in  parol  between  the  parties  with  the 
latter  by  her  husband  should  be  held  In  grantee  to  sell  or  mortgage  the  land  to 
trust  for  their  children,  will  not  be  en-  obtain  funds  for  the  grantor,  and  re- 
forced  under  the  Massachustlls  Pub.  convey  to  the  grantor,  at  his  pleasure, 
Stat.,  ch.  141,  4  I.  providing  that  no  any  part  of  the  land  remaining  in  the 
trust  pertaining  to  lands,  save  such  as  grantee's  hands,  it  was  held  that  the 
result  by  implIcatioR  o(  law,  shall  be  parol  trust  with  respect  to  such  land 
created,  except  by  instruments  in  writ-  was  invalid  under  the  Kansas  law,  and 
ing  signed  by  the  party  declaring  the  the  deed  of  conveyance  abaolute  and 
trust,     Moran  v.  Somes,  154  Mass.  300.  valid. 

Where  a  husband  purchases  land,  A  mere  verbal  agreement  to  pur- 
paying  for  It  with  his  own  money,  and  chase  land  for  another,  where  the  pur- 
takes  the  titio  in  his  wife's  name,  evl-  chaser  uses  his  own  name  and  credit, 
dence  is  not  admissible  of  a  parol  agree-  cannot  be  enforced,  and  a  trust  does 
ment  between  them  by  which  an  ei-  not  result,  Fowke  v.  Slaughter,  3  A. 
press  trust  in  the  land  of  which  he  is  K.  Marsh.  (Ky.)  56. 
beneficiary  is  created.  Montgomery  So,  where  a  debtor,  to  prevent  his 
v.  Craig,  118  Ind.  48.  estate  from  being  attached  by  his 
A  trust  is  not  created  bj  parol  agree-  creditors,  conveyed  it  to  bis  father 
ment  to  reconvey  land,  especially  where  without  consideration,  and  immedl- 
the  consideration  paid  is  its  full  value  ately  afterwards,  at  the  verbal  request 
at  the  time  of  the  conveyance.  Harper  of  some  of  his  brothers,  and  with  his 
f.  Harper,  5  Bush  (Ky.)  177.  See  also,  father's  knowledge,  but  without  his 
to  the  game  effect,  Dally  v.  Klnsler,  consent,  agreed  that  it  should  be  held 
31  Neb.  340;  Gee  v.  Thrailkill,  45  Kan.  in  trust  for  one  of  the  brothers,  who 
173;  Collar  -v.  Collar,  86  Mich.  507;  was  a  creditor  of  his,  it  was  held  to 
Dover  V.  Rhea,  108  N.  Car.  88.  create  no  trust  which  could  be  en- 
One  purchasing  land  at  a  sheriff's  forced  against  the  father,  or  against 
sale  in  his  own  name  and  with  his  own  his  heirs  after  his  death.  Bartlett  v. 
money,  will  not,  in  the  absence  of  fraud,  Bartlett,  14  Gray  (Moss.)  377. 
be  decreed  to  hold  it  as  a  trustee,  merelj-  And  where  a  testator  directed  that 
upon  allegations  of  a  verbal  agreement  certain  property  should  be  sold  by  his 
by  him  to  hold  it  for  the  benefit  of  the  executors  before  any  distribution  of 
execution  debtor.  Minot  v,  Mitchell,  his  estate  had  been  made,  and  the  pro- 
30  Ind.  238:  75  Am.  Dec.  685.  See  also  ceeda  invested  according  to  instruc- 
McCall's  Appeal  (Pa,  i88'7),  11  Atl.  tions  given  them,  for  the  fulfillment  of 
Rep.  106.  which  they  were  to  be  accountable  to 
So,  where  one  buying  land  at  an  God  alone,  and  further  declared  that 
execution  sale  made  a  verbal  agree-  he  had  made  a  secret  bequest  to  his 
ment  with  ihc  owner  that  he  should  son  J,,  which  the  executors  should  give 
have  a  right  to  redeem  within  a  certain  him  to  understand,  according  to  in- 
period,  no  consideration  being  paid  for  struciions,  when  they  deemed  conven. 
the  promise,  it  was  held  that  the  con-  lent,  it  was  held  that  no  trust  was  cre- 
tract  was  within  the  Statute  of  Frauds  ated  in  favor  of  J,,  so  as  to  enable  bis 
48 
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pennitted  to  so  operate  as  to  effectuate  a  fraud.'     And  the  stat- 

credilort  ti 


ivev  f  _ 
cordance  with  their  declare 
liont  10  a  djing  brother,  was  not  Buffi- 
dtiii  to  take  the  case  out  of  the  Stat- 
ute ol  Frauds,  even  though  such  prom- 
ise wM  tclually  coupled  with  comfort- 
ing asEurances  to  him  and  remon- 
strance: bj  which  his  desire  to  make  a 
Till  migbt  have  been  influenced, 


Where  an  attempt  I*  made  to  enforce 
a  trust  tn  lands,  although  it  must  be 
monileated  bj  writing  duly  signed,  it  is 
competent,  after  the  trust  bas  been 
terminated  by  the  trusteeconveyingthe 
property  to  the  beneficiaries,  to  prove 
the  truBt  by  parol  evidence  as  agaihat 
creditors  of  the  trustee  alleging   that 


evidence  of  fraud  being  adduced  tn  the  such  conveyance  was  fraudulent  .1 

cate.    Bedilian  v.  Seaton,  3  Wall.  Jr.  tbem.  Silvers  n. Potter, +8  N.J.Eq.539. 

(U.  S.)  37g,     Comfare   McLellan   v.  So,  where   land  held  under  a  parol 

McLean.  3  Head  (Tenn.)  684.  declaration  of  trust  has  been  sold  in  ex- 

Whcrca  trust  deed  is  once  delivered,  ecution  of  the  trust,  and  the  declaration 

its  effect  cannot  be   impaired   by  evi-  is  repeated  after  the  sale,  the  Statute  of 

'     :e  of  oral  reservations  and  condi-  Frauds  has  no  application.     Hess' Ap- 


An  interesting  case  was  recently  de- 
cided in  the  supreme  court  of  Coh- 
aeciicnt.  The  plaintiff  accummutated 
several  thousand  dollars  by  working 
out,  and  in  1882  wrote  to  her  brother, 
who  was  in  Ireland,  in  regard  to  pur- 
chasing a  home  there  in  which  they 
should  live  together  with  their  insane 
sister.  A  lot  was  purchased  and  a 
house  built  upon  it,  the  entire  expenses 
ofliadandone  intending  to  purchase  being  borne  by  the  plaintiff,  the  de- 
it  at  a  judicial  sale,  agrees  tbat  the  title,  fendant,  her  brother,  contributing  noth- 
when  acquired  by  such  purchase,  shall  ing  eicept  to  supervise  the  building  of 
be  held  In  trust  for  the  payment  of  the  the  house.  The  property  was  con- 
iudgmeni  and  mortgaged  liens  thereon,  veved  to  them  jointly.  Afterward, 
and  the  remainder  be  reconveyed  to  differences  havingarisen  between  them, 
the  debtor,  and  in  pursuance  of  such  her  brother  threatened  to  sell  or  mort- 
coalract   the    purchaser  acquires   the     gage  his  interest,  and  In  an  action  t 


tlons.  Wallace  v.  Berdell,  97  N.  Y. 
And  where  a  deed  is  placed  In  the 
haiidi  ofa  grantee  upon  a  verbal  agree- 
ment that  in  certain  contingenciea  it 
■hall  be  returned  to  the  grantor  and  be 
of  no  effect,  an  expressed  trust  arises, 
and  not  being  in  writing  signed  by  the 
party  declaring  it,  is  void,  under  the 
IlUaoU  Rev.  Stat.,  ch.  59,  4  9.  Steven- 
!«n  r.  Crapnell,  114  111.  19. 
On  the  other  hand,  where  the  own 


title.  It  will  be  sufficient 
trust  under  a  statute  providing  that  no 
tniit  in  land  shall  be  created  except  by 
the  operation  of  law,  or  deed  in  writ- 
ing subscribed  by  the  part}' creating  it. 
Carter  v.  Gibson,  39  Neb.  334. 

So,  where  a  vendee  is  put  in  posses - 
•ion  and  pays  a  portion  of  the  purchase- 
money,  but,  being  unable  to  pay  the 
bjJance,  procures  the  money  from  an- 
other, to  whom  the  land  la  conveyed 
by  the  vendor  on  a  verbal  agreement 
that  it  shall  be  conveyed  to  the  vendee, 
upon  the  payment  of  the  sum  advanced, 
iIk  agreement  can  be  enforced  not- 
wiihsianding  the  Statute  of  Frauds. 
Spies  V.  Price,  91   Ala.  166. 

And  it  has  been  held  that,  where  an 
iltoniey,  employed  to  enforce  a  judg- 
ment against  certain  property,  creates 
In  outstanding  title  under  a  parol  agree- 
ment to  hold  it  for  his  client,  the  trust 
will  be  enforced,  and  he  must  account 
37  C.  of  L.— 4  4 


the  brother's  holding  t< 
trust  for  the  plaintiff,  It  was  held  that  it 
was  error  for  the  court  to  refuse  to  ad- 
mit testimony  offered  by  the  plaintiff, 
to  show  that  it  wag  expressly  agreed 
between  them  tbat  the  title  taken  was 
to  be  in  trust  for  her.  Ward  v.  Ward, 
59  Conn.  158.  See  also,  for  other  in- 
stances of  the  admission  of  parol  evi- 
dence,   Hudson  I/.  White,  17  R.  1.519', 


SL  Rep.  356. 

But  even  where  parol  evidence  is  ad- 
missible to  establish  a  trust.  It  must  be 
clear  and  satisfactory.  Trout  v.  Trout, 
44  Iowa  471 ;  Berkley  v.  Lane,  6  Bush 
(Ky.)  587!  Rogers  v.  Rogers,  87  Mo. 
257 ;  Llngenfelter  v.  Rkhey,  63  Pa.  St 
128;  Collier  ■v.  Collier,  30  lod.  32; 
Mercer  ti.  Stark,  1  Smed.  &  M.  Ch. 
(Miss.)  479. 

t.  McCormick  v.  Grogan,  L.  R.,  4  H. 
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ute  has  no  application  to  resulting  or  constructive  trusts  arising 
by  operation  of  law.*  So,  even  where  it  might  otherwise  defeat 
the  trust  it  may  be  waived  by  the  failure  to  plead  it.* 

The  written  evidence  required  by  the  statute  may  come  from 
the  grantor  or  from  the  trustee,  but  not  from  the  cestui  que  trusts 
"  The  grantor  may  declare  the  trust  in  the  will  or  the  deed  by  which 
the  land  is  conveyed  or  devised,  or  in  an  instrument  separate  and 
distinct  from  the  conveyance ;  or  he  may  declare  himself  a  trustee 
and  that  he  holds  the  land  in  trust,  without  conveying  the  legal 
title."*  When  the  trust  is  not  created  by  the  grantor  or  testator 
in  the  instrument  by  which  he  conveys  or  devises  the  land,  it 
does  not  necessarily  follow  that  no  trust  can  be  established,  for 
it  may  be  evidenced  by  a  writing  executed  by  the  person  to 
whom  the  legal  title  is  conveyed.*     Thus,  letters,*  receipts,'  and 

L.  Si,  fer  Lord  Weitburj- ;  Strickland  158.     In  thli  case  It  wai  also  beld  that, 

II.   Aldridge,    9   Vcb.   319;    Hal^C   v.  where   the  letter  fails  to  describe  the 

Kaye,  L.  R.,  7  Ch.  469 ;  Booth  i>.  Turle,  land,  it  might  be  shown   bj  the  sur- 

L.  K.,  j6  Eq.  183;  Robbine  v.  Robbing,  rounding  facts  and  circumstances  that 

89  N.  Y.  1,^6;  Bork  v.  Martin,  132  N.  the  land   in   dispute  was  referred   to. 

Y.  aSo;  Barrell  v.  Hanrick,  4a  Ala.  60;  Compare  Taft  xu  Dimond,  16  R.  I.  ^84. 

Gilpatrick  V.  Glidden,  81  Me.  137 ;  Cat-  So,  where  the  plaintiffs  in  a  suit  in 

alani  v,  Catalani,  124  Ind.  54.    See  also  ejectment   claimed   as   heirs   of    tbelr 

Moore  f.  Crawford,  130  U.  S.  132.  See  father,  who  purchased  the  land  atafore- 

Frauds,  Stathtb  of,  vol.  8,  pp.  737,  closure  sale,  taking  the  title  in  his  own 

^38.  name,  and  the  defendant  alleged  that 

1.  Kelly  *.  MilU,4i  Misa.  267;  Cloud  the  purchase  was  made  for  her  benefit 

T>.  Ivie.  18  Mo.  578  ;  Farrlngton  v.  Barr,  and  with  her  funds,  and  introduced  evi- 

36  N.  H.  86;  Jackson   r.  Maladorf,   11  dence  of  declarations  bj  the  plaintiffs' 

Johns.  (N.Y,/9i;  6  Am.  Dec,  355  ;  Ma-  father  to  that  effect,  a  letter  in  the  de- 

lin   11.  Malin,   1   Wend.  {N.  Y.)   635;  tendant's    possession,   written   bj   the 

Slaymaker  v.   St,  John,  5  Watts.  (Pa.)  father  of  the  plaintiffs  just  before  the 

27 :  Gruhn  V.  Richardson,  128  111.  178.  sale,  giving  permission  for  his  name  to 

The  Statute  of  Frauds  has  no  appli-  be  used  in  making  the  purchase,  was   - 

cation  to  trusts  created  by  operation  of  held  admissible  in  connection  with  the 

law  alone,  which  mar  be  established  by  declarations  on   the  question  whether 

parol.  Caple  v,  McCollum,  37  Ala.  461 ;  or  not  the  defendant  had  furnished  the 

Cook  u.  Kennerlv,  11  Ala.  43;  McGuire  purchase- money.     Behm  v.  Molly,  133 

f.  Ramsey.  9  Ark.  518;  Dean  v.  Dear,  Pa.  St.  614. 

6  Conn.   185;  Pea^ody    v.   Tarbell,    3  See  also  De  Laurencel  v.  De  Boom, 

Cush.  (Masi.)  336;  Hanff  ».   Howard,  48  Cal.  581 ;  Kingsbury  v.  Bumside,  58 

3  Jones  Eq.   (N.  Car.)  440;   James  -o.  111.  310;  11  Am.  Rep.  67;  Union  Mut. 

Fulcrod,  sTex.  512;  SS  Am.  Dec.  743;  Ins,  Co,  v.  Campbell,  95  III.  367;  35 

Leake/  v.  Gunter,   35  Ten,  400.     See  Am.  Rep,   166;  Gaylord  v.  Lafayette, 

Implied  Trusts,  vol.  10,  p.  1.  115  Ind.  433;  Hamer  v.  Sidway,  134  N. 

3.  Carpenter  v.  Davis,  72  III.  14;  Y.  S38;  3i  Am.  St.  Rep.  693;  Newkirk 
Moore  v.  Crawford,  130  U.  S.  122.  11.  ?lace,  47  N.J.  Eq,  477. 

1.  2  Pom.  Eq.  Jur,,  4  1007.  The  trustee  may  incldentallj  recog- 

4.  2  Pom.  Eq.  Jur.,  4  1007,  nize  or  declare  it  in  the  course  of  a  cor- 
B.  See  cases   cited   above  in  which     respondence,  without  any   instrument 

declarations   of   trust  have  been  held  expressly  made  for  the  purpose  of  ac- 

sufficient,  and  authorities  cited  in  the  knowled'ging  the  trust.    Kingsbury  i>. 

following  notes.  Burnside,  jS  111.  310;  11  Am.  Rep.  67  ; 

5.  Tbus,  where  one  acquires  title  to  Johnson  v.  Delonev,  35  Tex.  43.  Com- 
land  in  trust  for  another,  and  writes  ^are Phelps u.  Seely, 33  GrBlt.{Va.) 573. 
him  a  tetter  showing  clearly  that  he  T.  Robert's  Appeal,  92  Pa.  St.  407 ; 
holds  the  Und  in  trust,  it  will  be  sufE-  Boykin  i'.  Pace,  64  Ala.  68;  Bates  v. 
cient  to  manifest  the  trust  as  required  Hurd,65  Me.  180;  Rogers  Locomotive, 
by  the  statute.    Mooreu.  Pickett, 62  III.  etc,  Works  v.  Kelly,i9  Hun  (N.  Y.)39c,. 
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memoranda,'  signed  by  the  trustee,  may  be  sufEcient  to  establish 
the  trust;'  but  the  objects  and  nature  of  the  trust  must  be  shown 
by  such  documents  with  sufficient  certainty,  and  so  must  their 
connection  with  the  trust  property  appear.'  It  seems  that  it  is 
not  necessary,  however,  where  the  terms  of  the  trust  are  gathered 
from  several  papers,  that  all  of  them  should  be  signed,  provided 
they  are  part  of  the  same  transaction  and  are  referred  to  and  iden- 
tified  by  the  paper  that  is  signed  in  such  a  manner  as  to  become 
part  thereof  * 

t  nihtrcFieldt,  lo  Johns.  (N.  Y.)  In  a  Sotifb  CarotinB  case,  a  trust  in 

4951  ICingaburf  v.  Bumiide,  58  111.  310;  land   was  cBtabllEhed  upon  the  depo- 

[i  Am.  Hep.  &}.  Bition  In  writing  of  a  witness  who  wm 

Thua,  in  a  recent  cibc,  A,  being  in-  the  original  truitee  under  an  absolute 

dcblcd  10  B,  convened  his  land  to  him  conveyance  to  him,  the  statenients  In 

bj  in  absolute  deed,  and  B,  at  the  game  the  bill  and  answer,  and  parol  evidence. 

time,  promised  orallji  to  convey  or  pay  Reld  v.  Reid,  la  Rich  Eq.  (S.  Car.)  113. 

tn  A  mj  surplus  that  might  remain  of  So,  where  real  estate  was  purchased 

Ihe  filile  or  its  proceeds,  alter  the  dis-  by  A  and  B  and  conveyed  to  A,  who 

diirgt  of  (he  debt.     B  afterward  told  furnished  the  purchase-money  ;   and  A 

A  tlut  he  had  made  a  memorandum  to  wrote  to  an  attorney  the  following  let- 

Ihe  tame  effect,  but  never  delivered  It  '  ter:  "The  agreement  between  B  and 

to  him.    Upon   B'«  death,  there   waa  myself  is  simply  this  ;   We   have  pur- 

iwiHJ  among   his    valuable   papers,  a  chased    an     estate"    (describing     it), 

■riling  Jign^  by  him  and  addressed  to  "which   has   by   mutual  consent  been 

DO  prnon,  by   which   he  "  agreed  to  conveyed  to  me,  I  having  paid  and  se- 

Wnd  "  himself  to   pay  the  above  men-  cured  the  pure  base- money.     Whatever 

IJontd  surplus  to  A,     Below  this  writ-  disposition  is  made  of  the  property,  the 

iogww  the  following,  also  signed  by  profit  and  loss  are  to  be  divided  between 

him:  "This  memorandum  is  made  for  us,  deducting  interest.    You  will  please 

Iht  use  of  my  executor  or  administrator  make  such  papers  as  are  necessary  to 

only;   A  has  no   equal    or    equitable  carry  this  agreement  Into  eSect,"  it  was 

diini  against  me   or    my   estate,  but  held  that  the  letter  of  A,  having  been 

upon  payment  ot  my  debt,  any  balance  acted  on  by  the  parties,  was  evidence 

thill  inure  to  A's  benefit."   It  was  held  of  a  trust  or  a  partnership,  and  suHicient 

that  there  was   a   declamtion   of   the  to  satisfy  the  SUtute  of  Frauds.  Mon- 

tmitin  writing  within  the  meaning  of  taguc  v.  Hayes,  10  Gray  (Mass.)  6ag. 

the  MaisacktisetU   statute.     Urann  v.  See  also  Kintner  f.  Jones,  113  Ind.  148; 

Coates,  109  Mass.  5S1.    But  it  was  tield  Kingsbury  v.  Burnside,  58  III.  310;  11 

by  thesame  court  that  a  mere  memo-  Am,  Rep.  67;  Pinnock  v.  Clough,  16 

randum  upon  a  ledger  was  not  a  sufE-  Vt.  500;  ^a  Am,  Dec.  511. 

cient  "  writing  "  to  create  or  declare  a  S.  Foster  -v.  Hale,  3  Ves.  708 ;  Steere 

trust  concerning  land,  within  the  mean-  f.  Steere,  5  Johns.  Ch.  (N.  Y.)  l;9A(n. 

ing  of  the  statute.     Homer  f.  Homer,  Dec,  156 ;  Abeel  o.    Radcllff,  13  Johns. 

107  Mass.  81.  (N.  Y.)  397;  Arms  v.  Ashley,  4  Pick. 

So,  in  .ffiixfE /jZnnif,  tt  was  held  in  a  (Mass.)  71  ;  Freeport  v.  BaHol,  3  Me. 

recent  case  that  a  memorandum  made  340;  Ruiledge  v.  Smith,  1  McCord  Eq. 

by  tlie  alleged   trustee   upon   slips   of  (S.  Car.)   119;  Hill  on   Trustees,  *6i. 

paper,  but  not  signed  by  him,  was  in-  See   also  Whelan  v.  Whelan,  3  Cow. 

snfB cient  under  the  Statute  ot  Frauds.  (N.  Y.)  537;  Jackson  w.  Moore, 6  Cow. 

Taflc.  Dimond.  16  R.  I.  sS^.  (N.  Y.)  706;  Reid  o.  Fitch,  11   Barb. 

.\ad,  in  California,  it  has  been  held  (N.  Y.)  399;  Cook  v.  Barr,  44  N.  Y. 

thataverified  answer  in  chancery  by  ie;6:  Taylor  i>.  Keep,  3  III.  App.  36S; 

the  trustee  was  sufficient  to  satisfy  the  Tones  v.  Wilson,  60  Ala.  332;  Taft  v. 

California  statute,  which  provides  that  Dimond,    16    R.   I.   589;    Blodgett    v. 

no  trust  in   relation  to  land  shall  t>e  Hildreth,  103  Mass.  484. 

valid,  unless  created  or  declared   by  a  4.  Denton   v.    Davis,    18   Ves.   503; 

vritten  instrument  signed   by  the  Brown  on  Statute  of  Frauds,  ^f)   105, 

tnntee.  Gamieyf.Gathard,9oCal.6o3.  350;    1    Perry   on   Trusts,   J   83.     See 

i-  Packard  v.  Putnam,  57  N.  H.  43.  Frauds,  Statutb  of,  vol.  8,  p.  713, 
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In  the  absence  of  fraud  or  mistake,  parol  evidence  is  not  ad- 
missible to  establish  an  express  trust  by  contradicting  a  written 
instrument  absolute  on  its  face,'  but  it  has  been  held  that  the 
trustee  may  execute  a  parol  trust  if  he  chooses  to  do  so,  and  that 
the  courts  will  protect  him  in  so  doing*  And  if  a  trust  is  once 
effectually  created  by  parol  and  fully  executed,  it  cannot  be  re- 
voked.* 

There  is  a  sharp  conflict  among  the  authorities  as  to  what  con- 
stitutes such  fraud  as  will  justify  the  admission  of  parol  evidence 
to  establish  a  trust  in  favor  of  the  grantor.  The  earlier  English 
cases  were  very  liberal  in  admitting  such  evidence  ;*  but  the  cur- 
rent of  modem  authority  is  to  the  effect  that  parol  evidence  is 
not  admissible  to  show  an  agreement  to  hold  property  in  trust 
where  it  is  conveyed  by  a  deed  absolute  on  its  face,  unless  the  in- 
strument was  obtained  by  fraud  or  was  made  absolute  by  mistake. 
In  other  words,  while  the  refusal  to  execute  or  acknowledge  such 
trust  may  constitute  fraud  in  a  certain  sense,  it  is  not  such  fraud 
as  will  render  parol  evidence  admissible  to  establish  the  trust.^ 

and  authorities  fn  note,  where  the  sub-  *  1.  Karr   v.   Washburn,  56  Wis,  303. 

ject  is  more  fully  considered.     See  also  And  where  he  sells  land  In  the  execu- 

Barber  1;.  Thompson,  49  Vt.  213;  Han-  tionofaparol  trust  invalid  under  the 

nig  II.  Mueller,  83  Wis.  135.  Sututeot  Frauds,  he  may  be  held  liable 

The  signature  of  the  party  declaring  for  the  proceeds  as  a  trustee  of  per- 

the  trust  need  not  be  by  an  actual  sub-  Bonal   property.     Bork    n,   Martin,    132 

scripClon  of   his  name ;  it  is  sufficient  N.  Y.  180. 

if  the  writing  i«  authenticated   by  the  S.  Kilpin  v.  Kilpin,  i  Myl.  &  K.  531; 

party  as  hit  writing,  for  the  purpose  of  Addlington  -u.  Cann,  3  Atk.  151 ;  Crabb 

declaring  the  tnist.     Smith  v.  Howell,  v.  Crabb,  i   Myl.  &   K.  511;   Eaton   v. 

It   N.   J.  Eq.  349.     In  the  case  cited,  Eaton,   35   N.   T.  L.   390;  Greenfield's 

the  insertion,  by  the  party,  of  his  ini-  Estate,  14  Pa.  St.  489;   Kirkpatrick  v. 

tfais  several  times  in  the  instrument  by  McDonald,  11  Pa.  St.  387;  Brown  v. 

wav  of  signature,  the  terms  and  intent  Brown,   12   Md.  87;  Robbins  v.  Rob- 

of  the  instrument  being  perfectly  clear,  bins,  89  N.Y.  158;  Sayre  v,  Weil,  94  Ala. 

were  held  a  sufficient  signature.  466.    So,  where  there  is   part  perform- 

t.  Kelly   V.   Karsner,   73    Ala.   110;  ance,  Wheeler  v.  Reynolds,  66  N.  Y. 

Palion  f.  Beecher,  6j  Ala.  379:  Green  aiy;    Ryan   v.   Doil,    34    N.    Y.   307; 

V.  Gates,  73  Mo.  121;  Lawson  v.  Law-  90  Am. 'Dec.  696;  Moore  ti.  Crawford, 

son,  117  III.  98;  Cain   v.   Cox,  13  W,  130  LT.  S.  122;  Church   v.   Sterling,  16 

Va.  594]  Pttvey  v.  American  Ini.  Co.,  Conn,  388.    See  also  StHnger  v.  Mont- 

56  Wis,  J2i;  Heiss  !■.  Vosbury,  59  Wis,  gomery,  111  Ind.  4S9;   Barber  v.  Mil- 


532;  Hansen  -v.  Berthelson,  ig  Neb.  ner,  43  S 
433;  PhJlbrook  v.  Delano,  3g  Me.  410;  Md.  Ch. 
Dean  v.  Dear,  6  Conn.  385 ;  Clagett  v.     of,  vol.  87pp.  738-745. 


Ch.  361. 


Hall.  9  Gill  &  J.  (Md.)Eo;  Simms"!-.        4.  Hut  chins  n.   Lee,  1   Atk.  447; 


198;  Gainus  !>.  Cannon,  Walker  t>.  Walker,  2 

;  Leman  -o.  "'  ■      -- 

lilders  1/.  Cbildera,  jj  K.  it 

I.  310;  Lewis  V.  Lewis,  L.  R.,  2Ch.  77;  Juchenquin,  i  Bro,  C.  C.  350;  Jenkins 


42    Ark.   503;   Leman   v.   Whitley,  4     v.  Kennegal,  i  Ves.  115;  MonUcute  i> 
Ruas.  423;  Childers  ir.  Cbilders,  3  K.  &     Maxwell,  I  P.  Wms.  620;  Shelbome  v. 


:  Waterson,  7  Kan.  199 ;  Traf-  v.  Eldredge,  3  Story  ( U.  S,)  190. 

ton  V.  Hawes,   101   Mass.   i^t  ;  3  Am.  E.  Rasdall  v.   Rasdall,  9   Wis.  379; 

Rep.  494;  Beers  v.  Beers,  li  Mich.  42;  Feeney  v.   Howard,   79   Cal.   515;    la 

Beach  V.  Cooke,  28  N.  Y,  508 ;  86  Am.  Am.  St.  Rep.  162 ;  Fouty  v.  Fouty,  34 

Dec.  360;  Mescall  ti.  Tully,  91  Ind.  96;  Ind.  433;  Levy  v.  Brush,  45  N.  Y,  597; 

Dunn  V.  Dunn,  83  Ind.  42;  Penning-  Wheeler  v,  Reynolds,   66  N.Y.  227; 

ton   V.   Flock,  93  Ind.  378;  Brown  v.  Bonham   v.    Craig,   80   N,   Car.   124; 

Combs,  39  N,  J.  L.  36;  Feeney  v.  How-  Johnston  v.  La  Motte,  6  Rich.  Eq.  (S, 

ard,  79  Cal.  535 ;  is  Am.  St.  Rep.  163.  Car.)  347 ;  Patton  v.   Beecher,  63  Ala. 
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Any  other  rule  would  make  the  Statute  of  Frauds  practically  in> 
effective.  But  where  there  is  fraud  in  obtaining  the  conveyance, 
or  in  the  means  used  to  secure  its  execution  in  the  particular  form 
in  which  it  is  drawn,  or  where,  by  accident  or  mistake,  it  fails  to 
express  the  real  intention  of  the  parties,  parol  evidence  may  be 
admitted  for  the  purpose  of  affording  relief  to  the  injured  party.* 
8.  Statute  of  Willi— The  Statute  of  Wills,  as  well  as  the  Statute 
of  Frauds,  may  have  an  important  influence  where  a  trust  is 
claimed  to  have  been  created  by  will.  It  is  provided  in  most  of 
the  states,  as  it  is  in  England,  that  wills  of  either  real  or  personal 
property  must  be  in  writing,  signed  by  the  testator  and  attested 
by  a  certain  number  of  witnesses.*     No  trust  in  either  real  or 

;;9;HokIt  v.  MokIj,  86  Ala.  389;  count  or  hUnu^esting  that  the  defend- 
DOtE  to  JackEon  v.  Cleveland,  90  Am.  ants  were  about  to  sell,  and  the  deed 
Dec.  266;  Dean  v.  Dear,  6  Conn.  aSj;  could  at  well  be  made  to  their  pur- 
Perry  i>.  Mc Henry,  13  III.  136;  Lantr^  chaserdlrect.  It  was  held  that  the  evt- 
V.  Lantrj,  ji  111.  458  ;  l  Am.  Rep.  310:  dence  sustained  a  finding  that  the  dece- 
Ki^e  11.  Hoge,  I  Watts  (Pa.)  313:  26  dent  held  the  lands  in  trust  for  the 
Am.  Dec.  S3.  See  Fkauds,  Statute  defendants.  Newell  v.  Montgomerj, 
or,  Tol.  8,  p.  737.  119111.58. 

In  a  recent  case,  under  the  terms  of  1.  Kennedy  v.  Kennedy,  1  Ala.  571 ; 
a  deed  of  trust,  the  trustee  was  required  Johnston  v.  La  Motte,  6  Rich.  Eq.  (S. 
to  convey  the  property  to  whomsoever  Car.)  347 ;  Skrine  n.  Simmons,  11  Ga. 
the  ben^clary  might  name,  and  if  not  401;  Robbins  v.  Robbing,  89  N.  Y. 
disposed  of  at  the  lime  of  her  death  to  35 1  ;  Wheeler  v.  Reynolds,  66  N.  Y. 
convey  it  to  her  heirs.  After  the  set-  317 ;  Brown  v.  Lynch,  t  Paige  {N.  Y.) 
tier's  death,  and  while  the  beneficiar/  147 ;  Cox  v.  Cox,  c  Rich.  Eq.  (S.  Car.) 
itill  lived,  their  son  conveyed  all  of  365;  Trapnall  f.  "Brown,  19  Ark.  49; 
his  interest  in  his  father's  estate  in  trust  Anding  v.  Davis,  38  Miss.  574;  77  Am, 
for  hit  wife,  making  no  mention  of  the  Dec.  65S  ;  Newton  11.  Taylor,  33  Ohio 
propertj  in  question,  although  it  was  St.  399 ;  Gllpatrlck  v.  Glidden,  3i  Me. 
slterwards  alleged  that  he  intended  to  137;  Young  i;.  Peachy,  3  Atk.  354; 
include  it  in  his  conveyance.  The  evi-  Thomson  v.  White,  i  Dali.  (Pa.) 
dence  of  this  inlenUon  consisted  of  434;!  Am.  Dec.  35],  and  note;  Hoge 
mere  vague  statetnents  without  proof  v.  Hoge,  i  Watts  (Pa.)  163;  16  Am. 
that  the  property  was  mentioned  be-  Dec.  53.  See  Frauds,  Statvtk  of, 
tween  the  parties  to  the  deed.  The  vol.  8,  pp.  737,  738. 
son'b  wife  collected  no  rents  from  the  The  same  rule  applies  to  wills,  and 
property,  although  she  occupied  a  part  it  has  been  held  that  a  promise  made 
of  it  and  made  some  improvements,  to  the  testator  by  a  legatee  or  devisee. 
It  was  held  that  the  evidence  was  not  to  provide  for  another  out  of  the  prop- 
sufficient  to  establish  a  mistake  in  the  erty  given  to  him,  by  reason  of  which 
deed,  especially  in  view  of  the  fact  ttiat  he  gets  what  would  have  otherwise 
the  son  had  no  vested  remainder  or  been  given  to  such  other  person,  can 
other  interest  In  the  properly  which  he  be  established  by  parol  evidence.  Jor- 
could  at  that  time  convey.  Ewing  v.  den  v.  Money.  5  H.  L.  185;  McCor- 
Buckner,  76  Iowa  467.  mick,  v.  Grogan,   L.  R.,  4  H.  L.  97; 

Butin  another  recent  case,  in  a  pro-  Strickland  v.  Aldridge,  9  Ves.  516; 
ceeding  brought  to  sell  a  decedent's  Chamberlain  v.  Chamberlain,  3  Freem. 
real  estate  and  pay  his  debts,  a  witness  34;  Thynn  v.  Thynn,  1  Vern.  296; 
who  had  been  on  intimate  terms  with  Meetaer  v.  Gillespie,  ii  Ves.63i;Nor- 
dccedent,  testified  to  conversations  held  ris  v.  Frazer,  L.  R.,  15  Eq.  318;  Bar- 
«itb  him  just  before  hia  death,  in  which  rell  v.  Hanrick,  43  Ala.  60;  Richard- 
he  admitted  that  he  had  no  interest  in  son  is.  Adams,  10  Yerg.  (Tenn.)  373; 
the  real  estate,  and  requested  the  wit-  Owing's  Case,  i  Bland  (Md.)  370;  17 
twtt  to  prepare  a  deed  to  convey  it  to  Am.  Jjec.  jti. 

the  defendant,  but  that  no  such   deed         I.   i  Jarman  on  Wills  (Perking' ed.) 

wu  prepared,  partly  because  of  the  neg-  ii3.'i44,  and  the  notes  thereto  support 

Itct  of  the  witness,  and  partly  on  ac-  this  proposition  of  the  text. 
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personal  property  can,  therefore,  be  created  in  a  wili,  unless  it  is 
in  writing  and  executed  in  due  form  as  required  by  the  statute.' 
There  is  also  "  an  additional  reason  in  the  United  States,"  says 
Mr,  Perry,  "  why  a  will  or  testamentary  paper  informally  executed 
cannot  be  used  as  an  original  declaration  of  trust.  In  nearly 
all  the  states,  no  will  can  be  used  to  prove  the  transfer  of  any 
interest,  legal  or  equitable,  in  property  of  the  testator,  unless 
such  will  has  been  duly  proved,  allowed,  and  recorded  in  a  court 
of  probate  having  jurisdiction  over  it,  and  if  such  will  is  to  be 
used  to  affect  the  title  to  property  in  any  state  other  than  the  one 
where  it  is  originally  proved,  it  must  be  recorded  in  such  other 
state."*  But,  while  this  is  true,  it  does  not  prevent  a  testator 
from  referring  to  documents  or  papers  already  in  existence,  and 
making  them  part  of  the  will.' 

9.  Fertonal  Property  —  a.  Generally.  —  Trusts   in    personal 
property  may  be  declared  and  proved  by  parol.*     The  Statute  of 

1.  Thayer    ■d.   Wellington,  9   Allen  585 ;  Fickle  v.  Snepp,  97  Ind.  J89;  49 

(Man.)  163;  85  Am.  Dec.  7C3;  WelU  Am.  Rep.  499)  Fauelman  v.  Elder,  98 

V.   Hawes,    I3i    Mass.   99;    Lynch   v.  Pa.  St.  ijg. 

ClementB,  34  N.J.  Eq.  431;  Langdon  t.  " TruaCs  in  Personal  Property."  3 

V.  Astor,  3   Duer  (N.  Y.)  47J ;  16  N.  Alb.  L.  Jour.  361,  a88;   Pitney   ».  Bol- 

Y.  9;  Burlington   University  v.  Bar-  ton,    45    N.    J.   Eq.    639;    Hooper   w. 

rett,  i2   Iowa  60;   9a  Am.  Dec.  376;  Holmes,  11  N.  J.  Eq.   \%i\   Kimball  v. 

Addlington   «.   Cann,   3   Atk.   141;  Morton,  5  N.  J.   Eq.   16;  53  Am.  Dec. 

Briggs  f,  Penny,  3   De  G.  &   S.   547;  631;  Dav   v.   Roth,    18  N.   Y.  448; 

7h  r«  BoyeB,i6Ch.Div.  531;  Muckle-  Glltnan  'v.   McArdle,   99   N.   Y.  451; 

•ton   V.  Brown,  6   Ves.  67.     Compare  51  Am.  Rep.  41 ;  Gadsden  v.  Whaley, 

Nab  I'.  Nab,  10  Mod.  404.  14    S.    Car.    311;     HlEsenhottom    t>. 

A  trust  in  lands  is  not  created  by  Peyton,  3    Rich.    Eq.  [S.    Car.)    398; 

a   mere   request  in   writing,  but  not  CrlBsman  v.   Crluman,  33  Mich.  318; 

in   a  duly    executed  will,   to   two  of  Bostwick   v.   Mahaify,  48   Mich.   341; 

three  heirs  apparent,  to  give  a  certain  Chase     -a.    Chapin,     130    Mass.    136; 

person  either  a  promissory  note  or  a  Davis   v.    C  o  b  u  r  n,    138  Mass.  377; 

tract  of  land  from  the  property  ol  the  Cobb  w.  Knight,  74  Me.  353 ;   Dictcr- 

ancestor.   Preston i'.Casner,io4 III. 363.  son's  Appeal,  115  Pa.  St.  1^;  Hellman 

3.  I    Perry   on   Trusts.  4   93,   citing,  v.  McWlUiams,  70  Cal.  449 ;   Saunders 

Wilson  V.  Tappan,  6  Ohio  172;  Bailey  v.  Harris,  i   Head   (Tenn.)  185;  SImns 

V.  Bailey.  8  Ohio  339;  Ives  v.  Allyn,  v.  Smith,  11  Ga.  195;  Gordon  t>. Green, 

13  Vt,  589;  Campbell  v.  SheldoD,   13  10  Ga,  534;  Berry   v.  Norris,   1  Dut, 

Pick.  (Mass.)  8;  Campbell  ti.  Wallace,  (Ky.)  3<»3;   Hon  u.   Hon,  70  Ind.  135; 

10  Gray  (Mass.)   161;  Rex  v.  Nether-  Hunt  v.   Elliott,  80  Ind.  345;  41  Am. 

seal,  4  T,  R,  358;  Metham  v.  Devon-  Rep.  794;  Mohn  v.  Mohn.iia  Ind.  385; 

shire.    I    P.   Wms.   539;  Inchlquin   v.  Mc  Fadden  t>.  Jenkyns.    I    Ph.   IJ3;  1 

French,  i  Cox  i;  Strongu.  Perking,  3  Hare  458;  Thorpe  v.  Owens,  j  Beav. 

N.  H.  517;  Kiltredge  v.  Folsom,  8  NT  234;  Hawkins  v.  Gordon,  3  Sm.  &  Gif. 

H.  ^.     See  also  Lucas  v.  Tucker,  17  451;  Jones  'v.  Lock,   L.   R.,  I  Ch.   25; 

Ind.  41;  Harris  v.  Harris,  61  Ind.  117;  Fordyce  v.  Willis,  3  Bro.  C.  C.  587; 

Thiebaud  v.  Sebastian,  10  Ind.  454.  Middleton   v.   Pollock,  4  Ch.  Div.  49. 

S,  Habergham  v.  Vincent,  t  Ves.  Jr.  And  the  fact  that  the  specific  propertr 

328;    Smart  v,   Prujean,  6  Ves.   560;  is  constantly  changing,  makes  no  dif- 

Thayerv.  Wellington,  9  Allen  (Mass.)  ference.     Leland  v.  Collver,  34  Mich. 

383;  85  Am.  Dec.  758,  and  note;  New-  41S. 

ton  1!.  Seaman's  Friend  Soc,  130  Mass.  But  where  the  trust  is  declared  in 

91;   39  Am.   Rep.  433;  John  son   v.  nrlting.althougb  the  Statute  of  Frauds 

Clarkson,  3   Rich.  Eq.  (S.  Car.)   30.;;  will  not   prevent  its  being  proved  br 

1  Williams  Ez'rs,  389,  390,  and  note's;  parol  evidence,  the  rule  that  such  evl- 

Gerrlsh   v.  Gerrisb,  8  Oregon   351 ;  1  dence   is   not   admissible   to   vary   the 

Am.  Probate   Rep.  591  34  Am.    Rep.  terms  or  a  writing,  may   render  parol 
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Frauds  has  no  application  to  such  cases,  even  though  the  subject- 
matter  is  money  derived  from  the  sale  of  land,  or  secured  by 
mortgage  thereon.*  So,  parol  trusts  may  be  created  in  the  stock 
of  a  corporation,  although  the  corporation  owns  real  estate  ; '  and 
it  has  been  held  that,  while  a  parol  agreement  to  hold  land  in 
trust  cannot,  ordinarily,  be  enforced,  it  constitutes  a  sufficient 
consideration  for  a  parol  promise,  made  after  the  sale  of  the  land, 
to  hold  the  proceeds  in  trust,  and  the  latter  agreement  can  be  en- 
forced as  a  parol  trust  in  personal  property.' 

A  mere  promise  to  make  a  future  donation  not  based  on  any 
consideration,  is  insufficient,*  and  so  are  v^ue  and  indefinite 

eiidnM  incompetent.    Slmnti'.  Smith,  proceedings  \ 

II  Gi.    195.     But   such   evidence  has  and  he  stud  t 

bMn  ;ulmilted  to  prove  a  trust.    Chace  chasing  the  same  number  in  the  same 

V.  Chapin,  130   Mass.   136.     See  alsb  corporation  a  Tew  daj'i  later.   These  he 

.Nonhrop  v.  Hale,  73  Me.  175;  Gerrish  afterwards   transrerred  to  C  'with  the 

r.  Ntw  Bedford   Sav.  Inst.,  118  Mass.  undisclosed  intention  of  protecting  the 


aKra.  Rcp^65.  trust.     On  a  bill  in  equltj  brought  bv 

nbow  V.  Townsend,  1    Myl.  &     the   wife  of  A,   against  A,  B,  and  C, 
K.  510;  Bellasis  v.  Compton,  3  Vern.     to  reach  these  shares  and  applj  them 


,,;  Hackney   v,  Vrooman,  63  Barb,  in  satisfaction  of  an  execution  i: 

(S.  Y.)  6;o;    Childs   i/.   Jordan,   106  favor  for  alimony  which  she  had  ob- 

Hut.  331;  Cobum  V.   Anderson,   131  tained  against  A,  it  was  held  that  these 

Mus.  {13;    Patterson   v.   Mills,  69  facta  would  warrant  a  finding  that  the 

Iowa  755.  shares   in   the  hands   of  C  were   em- 

A  trust  of  a  mortgage  debt  may  be  braced  in  the  trust  in  favor  of  B,  and 

created  by  parol ;  for  although  no  inter-  that  the  bill  could  not  be  maintained, 

nt  in  the  land  will  be  passed  by  a  trust  Perkins  v.  Perkins,  134  Mass.  441. 

thus  crested,  yet  it  is  good  as  to  the  S.    Mohn   v.   Mohn,   iia    Ind.   3S5; 

debt,  and  will  entitle  the  beneficiary  to  Thomas  v.  Merry,  113  Ind.  S3;  Collar 

pajment  out  of  the  proceeds  of  the  sale  v.  Collar,  75  Mich.  414;  Calder  v.  Mo- 

of  the  land.     Danter  v.   Warwick,  33  ran,  49  Mich.   14;  Mafiitt  i>.   Rynd,  69 

N. J.  Eq.  133.  Pa.  St.   3B0;  Wiseman    v.   Baylor,  69 

But  leasehold  interests  are  within  the  Tex.  63.     Compare  Wolford  v.   Farn- 

slatute.    Riddle  v.  Emerson,   i   Vern.  ham,  44  Minn.  159. 

108;  Hutchlns   -0.   Lee,    i    Atk.   447;  Two  sisters  caused  It  to  be  publicly 

Gardner  v.  Rowe,  5  Russ.  158;  Otis  v.  announced  that,  by  the  sale  of  land  be- 

Sill,  8  Barb.  (N.  Y.)  103.  longing  to  the  estate  of  their  deceased 

t.  Porter  V.   Rutland  Bank,  19   Vt.  father,  they  and   their   three  brothers 

410;  Foster  v.  Hale,  3  Ves.  (96;   Ash-  would  be  left  homeless ;  that  provision 

ton  V.  Lannlale,  4  I>e  G.  &  S.  403  ;  4  had  been  made  for  other  heirs  at  law  of 

£ng.  L.  &  gq.  80;  Hilton  i>.  Girand,  i  the  deceased,  and  that  they  wished  to 

De  G.  &   S.  183;   Wheatley   v.  Purr,  buy   the  land  for  the  joint  benefit   of 

I  Keenjci;  Kilpin  ^.  Kilpln,  I  My].  &  themselves   and    their   three   brothers. 

K.  j30j  Myers  v.  Perigal,  16  Sim.  533.  By  such  announcement,  bidding  at  the 

In  a  late  case  the  following  facts  ap-  sale    was   suppressed,   and   the   slaters 

pcared  ;  Shares   of  s  t  o  c  k   in   several  bought  the  land  for  much  less  than  Its 

corporations  were  transferred  to  A  to  value,  and  shortly  after  sold  it  at  a  large 

liold  in  trust  for  B,  a  woman,  the  cer-  profit.    It  was  held  that  a  trust  accrued 

tificatei  running  in  the  name  of  A  per-  whereby  the  brothers  were  entitled  to 

■onally.     A  treated  these  shares  as  his  maintain  a  bill  in  equity  lo  compel  the 

a<rn,  sold  them  all,  and,  for  the  purpose  sisters  thus   purchasing  Co  account  to 

of  protecting   the  trust,   subsequently  the  brothers  for  a  proportionate  share 

parchased   other  shares  for  the  same  in  the  profit.     McRarey  v.  Hough,  33 

amount  in  the  same  corporation.  While  Ga.  681.     See  also  Miller  v.  Antle,  z 

be  held  the  latter  shares,  B  asked  him  Bush  (Ky.)40i;9]  Am,  Dec.  495. 

ior  the  names  of  her  stocks,   and   be  «.  Allen  r.  Wlthrow,   110  U.  S.  119. 

gave  her  a  Hat.     Subsequently,  divorce  See  also  Gerrish  t>.  New  Bedford  Sav. 
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expressions  of  an  intention  to  create  a  trust.'  But  an  intention  to 
create  a  trust  may,  sometimes,  be  inferred  from  conduct  and  cir- 
cumstances, without  any  express  declaration.* 

Where  a  parol  trust  in  personal  property  is  perfectly  created,  it 
is  as  effective  as  any  other  trust,  and  the  trustee  cannot  vary  its 
terms  or  declare  a  new  trust,  without  the  consent  of  the  cestui 
que  trust*    It  is  not  necessary,  in  such  a  case,  that  the  benefi- 


In«t.,  laS  Mase.  159;  35  Am.  Rep.  367 ; 
Colman  v.  Sarrel,  1  Vei.  Jr.  jo;  An- 
trobus  V.  Smith,  11  Ves.  47 ;  Dillon  v. 
Coppin,  4  Mjl.  &  C.  647;  Banks  v. 
Maj-8,  3  A.  K.  Mar»h.  (Kj-.)  431;. 

I.  Bailey  v.  Irwin,  71  Ala.  505; 
Young  P.  Young,  80  N.  Y.  431;  36 
Am.  Rep.  634;  Allen  v.  Withrow,  no 
U.  S.  119;  Childs  V.  Wesleyan  Ceme- 
tery Absoc.,  4  Mo.  App.  74;  Roddv  v. 
'Roddy,  3  Neb.  96;  Snelling  -n.  Utter- 
back,!  Bibb  (Kt.)  609;  4  Am.  Dec. 
661.  It  is  «aid  in  these  cases  that  the 
evidence  must  be  "  clear  and  satiBfac- 
tory."  See  also  Hunter  -o.  Bilyen,  30 
111.146;  Harrison  v.  Howard,  I  Ired. 
Eq.  (N.  Car.)  407 ;  Bailey  v.  Bailey,  8 
Humph.  (Tenn.)  330;  Lyman  v.  United 
Ins.  Co.,  I  Johns.  Ch.  (N.  Y.)  630; 
Harris  v.  Bratton,34  S.  Car.  159 ;  Man- 
nix  V.  Purcel1,46  Ohio  St.  loa;  ij  Am. 
St.   Rep.   s6j;  Taylor  f.  Henry,  48 

A  mere  verbal  direction  to  an  agent 
to  sell  good«  for  a  certain  price,  and 
apply  ttie  proceeds  to  his  principal's 
debts,  does  not  create  a  trust.  Comley 
V.  Dazian,  114  N.  Y.  161.  Nor  does 
an  assignment  ol  personal  property  to 
a  creditor  as  security,  and  a  subsequent 
aiaignment  ol  the  surplus  that  may 
arise,  to  other  creditors,  make  the  first 
assignee  a  trustee  for  the  others.  Boess- 
neck  V.  Cohn  (Supreme  Ct,),  7  N.  Y. 
Supp.  610. 

And  it  has  been  held  that  an  alleged 
trust  in  personal  property,  which  the  as- 
signor was  not  bound  to  make,  and  rest- 
ing only  on  an  understanding  which  was 
quite  indefinite  as  10  the  beneficiaries, 
and  in  what  proportions  they  were  to 
take,  will  not,  as  against  a  creditor  of 
the  assignor,  sustain  the  payment  of  a 
part  of  the  fund  to  an  alleged  benefi- 
ciary. Kramerv.  McCaughey,!!  Mo. 
App.  426. 

a.  Day  V.  Roth,  iS  N.  Y.  448;  Gads- 
den V.  Whaley,  14  S.  Car.  2:0;  Kim- 
ball V.  Morton,  5  N.J.  Eq.  a6;  53  Am. 
Dec.  62t;  Ray  v.  Simmons,  li  R,  I. 
j66  ;  33  Am.  Rep.  447,  and  note ;  Snell'a 
Equity,  80.  See  also  Walden  v.  Karr, 
88  III.  49;  Clapp  V.  Emery,  98  III.  513; 


gold  V.   Ringgold, 

1 1 ;  18  Am.  Dec.  350 ;  Martin  v.  Branch 

Bank,  31  Ala.  iij;  Pitney  v.  Bolton,45 

N.r.  Eq.639. 

A  voluntary  transfer  of  property  by 
the  owner  to  another  person,  giving  him 
complete  control  of  it,  and  directing 
ifim  10  use  it  to  paj'  the  debts  of  the 
former,  renders  the  latter  liable  to  ac- 
count as  a  trustee.  Ahl's  Appeal,  35 
W.N.C.  (Pa.)  113. 

A  conveyance  of  personal  property 
absolute  In  form,  ma^  be  shown  by  the 
subsequent  declarations  of  the  trans- 
ferror, assented  to,  and  acted  upon  by 
the  transferee,  to  have  lieen  in  trust. 
Chace  v.  Chapin,  130  Mass.  laS. 

In  B  recent  Alabama  case,  where  It 
appeared  that  n  promissory  note  had 
been  executed  in  aid  of  a  railroad  com- 
pany, and  certain  bonds  of  the  com- 
pany had  been  deposited  by  the  makers 
of  the  note  with  one  of  their  number, 
under  a  verbal  agreement  that  he  should 
hold  them  as  collateral  security  against 
their  liability  on  the  note,  it  was  held 
that  a  valid  trust  was  created  in  favor 
of  the  makers  of  the  note.  Reld  V. 
Mobile  Bank,  70  Ala,  199. 

S.  Hun  newel!  v.  Lane,  11  Met. 
(Mass.)  163. 

"  A  trust  once  effectually  created  by 
parol  cannot  be  subsequently  extin- 
guished, revoked  or  altered,  by  the  party 
creating  it."  Hill  on  Trustees  *6o,cit- 
(VKilpin  1:  Kllpln,  1  M.  &  K.  531, 
C39;  Addlington  v.  Cann,  3  Atk.  151. 
See  also  Freeman  v.  Freeman,  3  Pars. 
Eq.  (Pa.)  81;  Greenfield's  Estate,  14 
Pa.  St.  489 ;  Kirkpatrick  v.  McDonald, 
II  Pa.  St.  387;  Gulick  v.  Gulick,39  N. 
J.Eq.  401. 

And,  in  JVes/  Virginia,  where  a 
trust  deed  conveying  personal  property, 
contains  a  reservation  to  the  grantor, 
which  is  inconsistent  with  the  object  of 
the  trust  and  adequate  to  defeat  it,  the 
reservation  Is  void  as  to  his  creditors. 
Kuhn  V.  Mack,  4  W.  Va.  186. 

A  widow  collected  the  insurance  on 
her  husband's  life,  under  a  policy  pay- 
able to  herself,  and  set  apart  a  portion 


^aovGoOt^lc 


OwiiMtfinrti.     TRUSTS  AND  TRUSTEES. 

ciaiy  should  know  of  the  declaration  of  trust  at  the  time  tt  is 
made,  provided  he  afterwards  accepts  and  ratifies  it ; '  but "  where 
the  transaction  is  capable  of  two  interpretations,  and  the  settle- 
ment is  nearly  voluntary,  it  is  plain  that  notice,  given  by  the  donor 
to  thedonee,  of  the  existence  of  the  trust  would,  in  most  cases,  be 
decisive  on  the  question  of  intention.  It  takes  the  place  of  that 
delivery  which  is  necessary  to  perfect  a  gift  of  personal  property- 
It  is  not  only  satisfactory  evidence  of  an  executed  intention,  but 
it  is  a  declaration  in  the  nature  of  an  act  necessary  to  complete 
the  transaction  and  create  the  trust."* 

Where  the  owner  of  "a  legal  estate,  capable  of  legal  transfer 
and  delivery,"  attempts  to  make  a  third  person  trustee  of  the 
property,  the  legal  interest  must  be  actually  transferred  or  vested 
in  such  trustee,  in  order  to  create  a  perfect  trust.  "  It  is  not 
enough  that  the  settlor  executed  a  paper  purporting  to  pass  it,  if 
in  fact  the  paper  docs  not  have  that  eflect.     The  intention  of  the 

(hereof  upon  a   parol  trust.  Tor  an  In-         ir  a  person,  bj  a  written  instrument, 

Tint  daughter.      Afterward    she   pur-  or  by  parol,  directs  his  debtor  to  hold 

chased  land  in  her  own  name  witli  the  the  money  due  in  trust  for  a  third  per- 

piHtion  so  set  aside,  and  repudiated  tlie  son,  and   such  direction  Is   communi- 

iTutt,  and  it  was  held  that  a  valid  trust  cnted  to  the  debtor,  an  efTectual  trust 

hid  been  created  which   could  be  en-  in  favor  of  the  donee  is  created,   espe- 

forced,  and  that  the  land  should   be  ctally  where  the  debtor  has  acted  on  the 

deemed  charged  with  the  trust.     Cobb  direction  and  consented  to  the  arrange- 

r.  Knight,  74  Me.  253.  ment.     Eaton  v.  Cook,  aj  N.  J.  Eq,  ss- 

i.  IiUrtin  V.  Funk,  75  N.  Y.  134;  31  But  it  has  been  held  that  where  one 
Am.  Rep.  446;  Neilson  v.  Blight,  1  deposited  money  with  another  for  in- 
Johns,  Gas.  (N.  Y.)  205;  MilUpaugh  vestment,  the  latter  to  paj' interest  un- 
E.  Putnam,  16  Abb.  Pr.  (N.  Y.]  380;  til  It  Is  Invested,  the  relation  established 
Blasdell  V.  Locke,  53  N,  H.  J38;  Is  that  of  debtor  and  creditor  and  not 
Howard  i>.  Windham  County  Bav.  of  trustee  and  cestui  que  Irnat.  Pitts- 
Bank,  40  Vt.  597 ;  Pope  v.  Burlington  burgh  Nat.  Bank  v.  McMurray,  98  Pa. 
Sav.  Bank,  56  Vt.  384;  4S  Am.  Rep.  St.  538. 

^fi^\  Barker  v.  Frve,  75   Me.  39;  Gcr-         A  gave  a  sum  of  money  to  B,  and 

ririi  V.   New  Bedford    Sav.  Inst^   13$  years  alter,   gave   an  additional  sum 

Mais.  IJ9;  35  Am.  Rep.  369;  Standing  with  the  understanding  at  the  time  the 

V.  Bowring,  31  Ch.  Div.  aSa.     See  also  latter  gift  was  made  that  both  were  to 

Otis  c.  Beck  with,  49  111.   lai ;  Tate  v.  be  held  in  trust  for  the  donor's  grand- 

Leithead,  Kay  6i;8 ;   Robertas.  Lloyd,  children.     Subsequently,    B   made   an 

aBeav.  3J*;  Mens  v.  Bell,  1  Hare  73;  assignment  of  all  his  propertv   for  the 

Bum  V.  Carvalho,   4  M7I.  &  C.  690;  benelit   of  his  creditors.     It  was  held 

Gilbert  v.  Overton,  a  Hem.   &  M.  no;  that  a  valid  trust  existed  in  both  sums. 

Sloper  V.   Cottrell,   6  El.   &   B.   504;  Reiff  p.  Horst,  51  Md.  aji;. 
Lambe  v.  Orton,  i  D.  &  S.  125;  Ke-         S.  Cole,  '    '-   ^-  -'-'^    - 

kewich  i^.  Manning,  i   Dc  G.  M,  &  G.  ford  Sav.  1       ,  

176;  Miller  v.  Billingsly,  41  Ind.  49a.  Rep.  365,  369,     See  also,  as  to  the  im- 

The  owner  of  bonds  deposited  liiem  portance  of  notice  in  proving  the  trust, 

in  t  bank  for  safe  keeping,  with  direc-  where  it   is   not  otherwise   suFliciently 

Sons  to  hold  them  for  himself  for  life,  proved,  Ray  u.  Simmons,  11   R.  I.  166; 

ind  thereafter  for  hla  wife  for  life,  and  33  Am.  Rep,  447, 450;  Minor  v.  Rogers, 

after  her  death  for  his  heirs.     After  the  40  Conn,  511;   16  Am,  Rep,  6g;  Brab- 

deith  of  the   husband,  by  agreement  rook  t.  Boston   Five  Cents  Sav,  Bank, 

between  the  widow  and  one  of  the  heirs,  104  Mass.  ai8  ;  6  Am.  Rep.  aia  ;  Clark 

the  heir  recognized  the  trust.     It  was  v.  Clark,  108  Mass.  jaa;  Cummings  i'. 

held  thai  the   trust  was  binding  upon  Bramhall,  lao   Mass.  55a;    Powers  v. 

both  of  them-     Comer  v.   Comer,  34  Provident   Sav.  Inat.,  134   Mass,  377; 

IlLApp.  536.  Marcj  v.  Amazeen,  61   N,  H.  131;  60 
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settlor  to  divest  himself  of  the  l^al  title  must  be  consummated 
and  executed,  or  the  court  "will  not  enforce  the  trust."*  Thus,  if 
the  owner  of  stock  or  shares  in  a  corporation  attempts  to  create  a 
trust  therein,  and  they  can  be  transferred  only  upon  the  books  of 
the  company,  a  mere  voluntary  deed  to  the  trustee  will  be  insuffi- 
cient, unless  they  are  actually  transferred  as  required  by  law.*  If 
the  subject  of  the  trust  is  a  legal  interest,  incapable  of  being 
transferred  or  assigned  at  law,  it  is  suf!icient,  according  to  the 
weight  of  authority,  if  the  settlor  does  all  that  he  can  to  perfect 
the  transaction  and  create  the  trust,'  although  there  are  some 
authorities  which  hold  that  a  voluntary  trust  will  not  be  enforced 
where  the  legal  title  remains  in  the  settlor.*  Where  the  subject 
of  the  trust  is  a  mere  equitable  interest,  the  cestui  que  trust  may 
create  a  valid  trust  by  assigning  his  interest  to  a  new  trustee,*  or, 
by  a  new  declaration  of  trust,  he  can  direct  the  old  trustee  to 
hold  such  interest  upon  new  trusts.* 

b.  Bank  Deposits. — It  often  becomes  a  question  of  no  little 
difficulty  to  determine  the  intention  of  one  who  deposits  money 

vq;  Bridge   v.  Bridge,  i6     also  Rogers  Locomotive, etc..  Works n. 

_    ^. _.....   .■?,___      Kelly,  19  Hun(N.  Y.)  399. 


ajS;  Beation  v.  Beatson,  12  Sim.  281 ;  And  where  mere  delivery,  or  indorse- 
Meek  v.  ICettlewell,  1  Hare  476;  Godsat  ment  and  deliver]^  will  convey  the  legal 
V.  Wehb,  3  Keen  99 ;  Cecil  v.  Butcher,    title,  a  valid  trust  may  thus  be  created 


3  lac.  &  W,  ^73;  McFadden  i>.  Jenkyns,  at  between  the  parties.  Stone  i'.  Hack- 

.1  Ph.ii;3.  ett,  i3Gray(MaB».)a37;  Wyblen.  Mc- 

1.  I  PuTTy  on  Trusts,  J  100.  Pheters,  t,i  Ind.  393;  Dresser  v.  Dres- 

a.  Garrard  v.  Lauderdale,  3  R.  &  M.  ter,  46   Me.  48;  Hill   11.  Steverwon,  63 

451;  Ellison   V.    EllUon,  6   Ve«.  663;  Me.  364;  18  Am. Rep.  331 ;  Vreeland  v. 

Antrobu*  II.  Smith,  13   Ves.    47;   Den-  Van  Horn,  17  N.  J.  Eq,  137;  Weston  r. 

ing  t>.  Ware,  32   Beav.  184;   Kiddill   v.  Barker,  13  Johna.  (N.Y.)   376;   7  Am. 

Farnell,  3  Sm.  &  Gif,   438;  Colman   v.  Dec.  319;  Padfield  v.   Padfield,  6S  111. 

Sarell,  3Bro.  C.  C.  11;  I  Ves.  Jr.    i;o;  aio;  Minchin  i.  Merrill,  3   Edw.   Ch. 

Dillon  V.  Coppin,  4  My!.   &  C.  647;  4  (N.  Y.)  331. 

Jur.  437;  Edwards  w.  Jones.  I  M7I.  &C.  S.   Kekewich   v.   Manning.:   De  G. 

336;  Bridge  V.  Bridge,  16  Beav.  315;  M.  &  G,   167;  Fortescue  ».  Barnett,  3 

Latham  u.  Vernon,  29  Beav,  604;  Hoi-  Myl.   &    K.   36;    Roberts   t.  Llovd,  3 

loway  t/,  Headington,  8  Sim.  334.     See  Beav.  376;  Pearson  11.  Amicable  dlKce, 

Stone  1/.  Hackett,  13  Gray  (MasB.)  337.  37   Beav.  229;  Aircy  !■- Hall,  3  Sm.  St 

But  a  deed  reciting,  "  The  following  Glf.  315 ;  Blakely  v.  Brady,  a  D.  &  W, 

notes  I  leave  in  trust  with  E.  C,  to  be  311  ;  Lewin  on  Trusts  •58.     If  part  of 

divided   among    A,    B   and   C,  at   my  the  property  is  capable  of  legal  Iran e- 

death,"  has  l>een  held  sufficient  10  create  fer,  and  part  is  not,  the  former  must 

a  present  trust.     Egerton   i>.   Carr,  94  be  actually  transferred.     Woodford  v. 

N.  Car.  648;  55  Am.  Dec.  630.  See  also  Charnley,  18  Beav.  96. 

Ireland  f.  Geraghiy,   i:  Biss.   [U.  S.)  4,  Edwards   v.  Jones,   1   Myl.  &   C. 

465;  Forney  f.  Remev,  77  Iowa  549.  126;  Ward  -o.   Audland,  8   Beav.  aoi ; 

So,  a  receipt  by  W^  acknowledging  Meek  0.  Kettlewell.i  Hare 464;  Bridge 

that  a  note  had  been  indorsed   anade-  !<.  Bridge,  16  Beav.  315;  Beech  t^.  Keep, 

livered  to  him,  "  to  hold  the  same  and  18  Beav.  zSj. 

the  proceeds  thereof,  to  secure,  indetn-  8.  1  Perry  on  Trusts,  ^  103  ;  Gilbert 

nlfy,  and  save   harmless  M.  for  being  v.  Overton,  2   Hem.  Sl  M.   iio;  Keke- 

surely  for  the  payee,"  was  held  to  show  wich  w.  Manning,  i   De  G.  M.   &  G. 

a  trust  relation,  which,  however,  was  188;  Voyle   v.  Hughes,  3  Sm.  &   Gif. 

limited    by    the   terms  of  the    receipt  iS;  Lambe  v.  Orton,  1   D.  &  S.   135; 

and  a  resolution  which  had  been  passed  Woodford  v.  Charnley,  28  Beav.  99; 

by   the   payee's   directors.      Morris   *.  /■  r*  Way's  Trust,  3  DeG.  J.  &  S.  365. 

Webb,  45  N.   Y.  Super.  Ct.  305.     See  «.  Rycroft  1:  Christy,  3   Beav.  3^; 
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in  the  name  of  another,  and  even  where  he  declares  that  he  in- 
tends  to  give  it  to  the  latter  or  hold  it  in  trust,  it  is  sometimes 
equally  difficult  to  determine  whether  the  gift  or  trust  is  executed 
or  not.  Transactions  not  of  such  a  nature  as  to  constitute  per- 
fect gifts  have  been  held  to  constitute  trusts,'  but  an  imperfect 
pit  is  not  necessarily  good  as  a  trust .•  That  branch  of  the  sub- 
ject relating  to  gifts  has  been  fully  treated  elsewhere,'  and  in 
connection  therewith  the  subject  of  trusts  in  bank  deposits  also 
received  some  consideration  ;  but,  as  the  matter  is  an  important 
one,  and,  as  the  authorities  are  conflicting,  it  seems  desirable  to 
consider  the  subject  further  in  this  connection. 

A  mere  deposit  of  money  in  the  name  of  another,  without 
aay  declaration  of  trust  or  notice  to  the  latter.  Is  not  sufBcienC 
to  create  a   trust.*     But   a  deposit  in  bank,  accompanied  by  a 

McFadden  v.  Jenkym,  i  Hate  458;  i 
PI..1SJ. 
1.  Sec  Ray  V.  SimTnonB,  tl  R.I. 166;  13 
A01.Rep.447;  '5  Am.  L.  Reg.  N.  S.701, 
■Dd  note;  Richardton  v.  RichardEon,  L. 
R,  3  £q.  686 ;  Blaadell  v.  Locke,  53  N. 
H.  2jS;  Minor  v.  Rogers,  40  Conn,  513; 
r6  Am.  Rep.  69;  GeiTJsh  v.  New  Bed- 
Ibfd  Stv,  Inst.,  118  Mb«s.  159;  35  Am. 
Rep. 365;  Morgan  r.  Malleson,  L.  R., 
loEq.+js;  Badderlej-  v.  Badderley,  9 
Ch..DiT.  113.  But  these  English  cases 
Iwre  been  severely  criticised. 

Where  an  instrument  has  been  ex- 
ecuted, which  transfers  personal  prop- 
erly la  one  in  trust,  to  pay  (he  income 
ind  profit!  to  the  grantor  tor  her  life, 
ind  directs  that  money  coming  into  the 
grantee's  hands  b^  virtue  of  the  trust 
■hill  be  invested  in  real  estate  under 
the  grantee's  direction,  and  that  after 
the  grantor's  death  Che  property  shall 
be  diitributed  by  the  grantee  among  the 
children  of  the  grantor,  such  an  Instru- 
menl  constitutes  neither  a  gif^  inttr 
vivat  nor  a  testamentaiy  disposition, 
and  operates  in  firtietiti  as  a  deed  of 
trust.  Forney  v.  Remej,  77  Iowa  J49. 
1.  Pope  V.  Burlington  Sav.  Bank,  56 
Vt.j84;48  Am.  Rep.  784;  Young  v. 
Young,  80N.Y.  431;  36  Am.  Rep.  640; 
Gerry  v.  Howe,  130  Mass.  350;  Heart- 
ley  t,  Nicholson,  44  L.  ].  Ch.  App.  N, 
S.  379;  Richards  v.  Delbridge,  L.  R„  18 
Eq.  11;  Moore  r.  Moore,  43  L.  ].  Ch. 
633;  Milroy  V.  Lord,  4  De  G.  F.  &  T. 
364;  Jones  V.  Lock,  L.  R.,  i  Ch.  ij. 


11,  ''  The  making  a  man  trustee  i 
volves  an  intention  to  become  a  trus- 
tee, whereas   words   of  gift  show  an 
intention  to  give  over  property  to  an- 
otlier,  and  not  to  retain  it  in  the  donor's 


hands  for  aay  purpose,  fiduciary  or 
otherwise." 

"  I  think  It  very  important,  indeed," 
says  Hall,  V.  C,  in  Moore  v,  Moore, 
43  L.J.  Ch.  613,  "  to  keep  a  clear  and 
definite  distinction  between  these  cases 
of  imperfect  gifts,  and  cases  of  decla- 
rations of  trust;  and  that  we  should  not 
extend  beyond  what  the  authorities 
have  already  established,  the  doctrine 
of  declarations  of  trust,  so  as  to  supple- 
ment what  would  otherwise  be  mere 
imperfect  gilU."  See  also  Ellis  v. 
Secor,  31  Mich.  185  ;  iS  Am.  Rep.  178; 
Stone  V.  Bishop,  4  Clift.  (U,  S.)  593; 
Sheedy  v.  Roach,  124  Mass.  473;  16 
Am.  Rep.  6S0;  Warriner  v.  Rogers,  L, 
R.,  16  Eq.  340;  In  re  Breton's  Estate, 
igCh.  Div.  416;  Pethybridge  v.  Bur- 
rows, 53  L,  T.  5;  Klnnebrew  v.  Kinne- 
brew,  35  Ala.  628;  Badgley  f.  Vol  train, 
68  111.35;  18  Am.  Rep.  ';4i;  Banks  v. 
Maya,  3  A.  K.  Marsh.  (Ky.)  43s:  Hel- 
fenstein's  Estate,  77  Pa.  St.  318;  18  Am. 
Rep.  449. 

1.  Gifts,  vol.  8,  pp.  1333-1330. 

4.  Beaver  v.  Beaver,  117  N.  Y.  411  ; 
30 Cent.  L.  Jour. ig8, and  note;  Mabie 
V.  Bailey,9s  N.  Y,  306;  Marcy  t.  Am- 
azeen,  61  N,  H.  131 ;  60  Am.  Rep.  330; 
and  a  pass  t>ook  which  designates  the 
depositor  as  trustee  for  another,  is  not 
conclusive  evidence  of  a  trust.  Park- 
man  V.  Suffolk  Sav.  Bank,  151  Mass. 
318.  Comfare  Manln  r.  Funk,  75  N. 
Y.  134;  31  Am,  Rep.  446.  And  see 
Robinson  v.  Ring,  73  Me.  140;  39  Am. 
Rep.  30S;  Case  v.  Denmson,  9  R.  I. 
68;  II  Am,  Rep.  3i: ;  Grymesn. 
Hone,  49  N.  Y.  17;  10  Am.  Rep.  313; 
Boone  v.  Citizens'  Sav.  Bank,  84  N. 
Y.  83;  38  Am.  Rep.  498;  Weber  «. 
Weter.  58  How.  Pr.  (N.  Y.  Supreme 
Ct.)35s;  Kerrigan  v.  Rantigan,  43 
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declaratfon  on  the  part  of  the  depositor  that  it  is  in  trust  for  another, 
and  the  opening  of  an  account  or  the  receipt  of  a  pass  book  in  the 
name  of  the  depositor  as  trustee  for  such  person,  are  sufficient  to 
constitute  a  valid  declaration  of  trust. ^  And  the  retention  of  the 
pass  book  by  the  depositor,  or  the  reservation  of  the  right  to 
control  the  fund  as  trustee,  is  not  inconsistent  with  the  theory  of 
a  trust,  and  will  not  defeat  it,  especially  where  the  beneficiary  has 
notice  of  the  trust.*  If  the '  pass  book  is  delivered  to  the  benefi- 
ciary and  the  interest  paid  to  him,  there  would  seem  to  be  even 
stronger  reasons  for  holding  the  deposit  his."  Evidence  aliunde  is 

Conn.  17;  Alger  v.  North  End  Sav,  ofBUch  fact,  it  was  held  that,  slthou^ 
Bank,  146  Mass.  4:8;  4  Am.  St.  Rep.  he  afterwards  withdrew  the  monej-,  & 
331;  Sherman  v.  New  Bedford  Five  trust  was  created  by  the  deposit- 
Cents  Sav.  Bank,  138  Masi.  c^Si;  Stone  Msbie  t>.  Bailej',  gs  N.  Y,  206;  Willis 
V.  Bishop,  4  Cliff.  (U.  S.)  593.  v.  Smith,  91  N.Y.297;  Martin  if.  Funk, 

So,  where  an  insurance  company  de-  75  N.  Y.  134;  31  Am.  Rep.  446. 

posited  money  with  a  banking  firm,  as  So,  where  money  is  deposited  in  Ihe 

a  condition   upon  which  the  firm  al-  hands  of  a  third  person  in  trust  for  the 

lowed  the  company  to  use  Iti  name  in  depositor's  minor  son,  with  an  agree- 

advertising  its  busineaH  In  Europe,  and  ment  that  a  trustee  shall  retain  it  for 

the   company    advertised   that    credit  a  specified  time  at  a  specified  rate  of 

would  be  maintalnedatthefult  amount,  interest,  and  in  the  meantime  prepare 

the  languageof  a  resolution  of  the  com-  a  deed  of  trust,  a  complete  trust  is  ere - 

peny,  and  of   a  letter  of  the  banking;  ated  and  no  title  is  left  in  the  depositor 

firm,  showing  an  intention  that  the  de-  to  dispose  of  the  money   for  his  own 

rjsit  should  be  tor  the  protection  of  benefit.     Sherwood  v.  Andrews,  i  Al- 

uropean  policy  holders,  was  held  not  len  (Mass.)  79. 

to  create  a  trust  in  favor  of  such  policy  So,  a  delivery  of  a  bank  book  to  a 

holders,  the   company   retaining  con-  trustee,  with  the  intention  of  creating  a 

trot    over   the    deposit.     Pierson   v.  trust,  but  without  any  assignmenl,  is 

Dresel,   11   Abb.  N.  C.  {N.    Y.)    isa  sufficient.     Hill  v.  Stevenson,  63  Me. 

See   also    Suntle   v.   Spear,   34   N.  J.  364;  18  Am.  Rep.  131. 

Eq,  336.  a.  Barker  v.  Frre,  75  Me.  39;   Mar- 

1.  Macv    V.  Williams,   sj   Hun  (N.  tin  f.  Funk.  75  N.  Y.  134;  31  Am.  Rep. 

Y.)    489.     See   also   la   re.    Gaffney's  446; Weaveri'.'Emlgrant,etc.,Sav.  Bank, 

Estate,   146   Pa.   St.  49;    Matter  of  17  Abb.  N.  Gas.  (N.  Y.)  8a;  31  Am. 

George's  Estate,  33  Abb.  N.  Gas.  (N,  Rep.  446;  Gardner  v.  Merritt,  31  Md, 

Y.)  43;  Davis  t/.  Ney,   125   Mass.  590;  78;  3  Am.  Rep.  115 ;/«  re  Smith's  Es- 

28  Am.  Dec.  271.  tate,  144  Pa.  St.  438 ;  Ray  v.  Simmons, 

Thus,  where  a  man  made  deposits  in  11  R.  I.  366;  33  Am.  Rep.  447.  See 
a  bank  in  the  names  of  his  children,  and  also  Walker  v.  Crews,  73  Ala.  413; 
his  own  name  as  trustee,  and  Cold  them  Davis  ii.  Ney,  135  Mass.  590;  38  Am. 
that  the  deposits  were  for  them  and  Dec.  172;  Stone  *.  Hacketl.  12  Gray 
should  be  theirs  athis  death,  but  did  not  (Mass.)  337;  Blanchard  v.  Sheldon,  43 
deliver  the  books  to  them,  it  was  held  ¥(.512;  Carson  o.  Phelps,  40  Md.  73; 
that  the  deposits  were  held  by  the  father  Exton  v.  Scott,  6  Sim.  31  ;  Fletcher  v. 
as  trustee,  and  that  the  children  were  Fletcher,  4  Hare  67;  Wheatley  v.  Purr, 
entitled  thereto  without  a  reduction  from  i  Keen  551;  Souverbye  v.  Arden,  i 
their  distributive  shares  of  his  estate,  Johns.  Ch.  (N.  Y.)  240;  Bunn  v.  Wln- 
and  it  was  also  held  thai,  though  the  throp,  i  Johns.  Ch.  (N.  Y.]  329;  Craw- 
deposit  tor  the  benefit  of  one  child  was  ford  s  Appeal,  61  Pa.  St.  5a ;  r 

withdrawn    and   reli *'"'  '" *' —  ""  ' — £-_i.i-  _   .-.--^    ..  ■■■-.: 

bank  in  the  depositt 

child  was  entitled  thereto.     Atkinson's 

Petition,  16  R.  I.  413. 

So,  where   a   husband    deposited  8.  In  a  recent  case  a  sum  of  money 

money  in  a  savings  l>ank   in  his  own  was  deposited  In  a  bank  in  the  depos- 

name,  as  trustee  for  his  wife's  grand-  itor's  own  name  as  trustee  for  M.,  as 

daughter,  and  informed  her  and  others  shown  by  the  pass  book  and  books  of 
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generally  held  to  be  admissible  for  the  purpose  of  showing  the 
intention  of  the  depositor.^ 

The  question  is  one  of  fact,  and  if  it  appears  from  written  or 
oral  declarations,  from  the  nature  of  the  transaction,  the  relation 
of  the  parties,  and  the  purpose  of  the  deposit,  that  the  fiduciary 
relation  is  completely  established,  the  trust  will  be  enforced, 
although  it  is  a  mere  voluntary  settlement.* 

the  compinj ;  the  pMs  book  was  in  the  If  the  owner  of  property  conveja  it 
po(K»kin  of  M.,  at  the  time  of  the  de-  to  another  in  trust,  or  if  the  owner  of 
positor'E  death.  It  was  held  sufficient,  chattels  clearly  declarer,  whether  in 
in  the  itKence  of  rebutting  evidence,  to  parol  or  in  writing,  that  he  holds  It  in 
create  >  trust  in  favor  of  M.  Ih  rt  fresenii  in  trust  for  another,  the  trust 
Gaffhej'i  Estate,  144  Fa.  St.  49.  See  is  created.  Ray  «.  Simmont,  11  R.I. 
lUo  Hill  V,  Stevenson,  63  Me.  364;  18  366;  33  Am.  Rep.  447. 
Am.  Rep.  331.  Prior  to  her  death,  the  testatrix, 
1.  Northrop  v.  Hale,  73  Me.  375;  without  the  knowledge  of  her  sons, 
Gerrish  v.  New  Bedford  Sav.  Inst.,  118  opened  an  account  at  a  savings  bank 
■  Mats.  159;  35  Am.  Rep.  365 ;  Davia  n.  in  their  names.  She  added  to,  and 
Nej,  ilj  Mass.  590;  28  Am.  Dec.  371.  drew  from,  the  funds  at  various  times, 
See  aUo  Brabrook  v.  Boston  Five  sending  most  of  the  money  drawn  to 
Cents  Sav.  Bank,  104  Mass.  22B;  6  one  or  her  sons.  Afterward  on  the 
Am. Rep. 211;  ScoU  v.  Berkshire  refusal  of  the  bank  to  honor  her 
Count;  Sav.  Bank.  140  Mass.  137;  checks,  the  books  were  changed,  with- 
Wtbcrv.  Weber,9  Dalj  (N.  Y.)  lli.  out  erasins  the  sons'  names,  so  as  to 
>.  GeiTish  V.  New  Bedford  Sav.  Inst^  make  the  funds  payable  to  her  order, 
[18  Hau.  159;  3;  Am.  Rep.  365;  Sher-  the  testatrix  saying  that,  at  her  death, 
■ood  V,  Andrews,  3  Allen  (Mass.)  79;  she  wished  the  money  to  go  directly  to 
Urann  D.  Coates,  109  Mass.  5S1;  Ray  her  sons.  Shortly  before  her  death,  she 
D.  Simmons,  II  R.  I.  366;  33  Am.  Rep.  gave  checks  to  her  sister,  who  was 
447 ;  Pope  II.  Burlington  Sav.  Bank,  56  named  executrix  of  her  will,  on  which 
VL  1S4;  48  Am.  Rep.  781  ;  Webb's  Es-  the  funds  were  drawn  and  given  to  the 
late,  49  Cal.  541 ;  Young  11.  Young,  80  testatrix,  who  afterward  redelivered 
S.  Y.  433;  36  Am.  Rep.  634 ;  Sayre  v.  them  to  her  sister,  who  deposited  them 
Well,  94  Ala.  466;  Wyb'e  u.  McPheters,  in  their  joint  names,  payable  to  the 
«  Ind.  391;  £a/.  Pye,  iS  Ves.  140;  order  of  either.  The  executrix,  after 
Hilroy  V.  Lord,  4  De  G.  F.  &  J.  364;  the  testatrix's  death,  drew  the  funds  in 
Penfold  V.  Mould,  L.  R„  4  Eq.  ^61;  her  individual  name.  The  will  gave  all 
Wheatlej  v.  Purr,  1  Keen  551;  Mc-  the  money  in  the  bank  to  one  son,  pay- 
Faddeni/.Jenkyns,  I  Hare45S;  Heart-  able  to  him  at  the  discretion  ol  the  ex- 
ley  I'.  Nicholson,  L.  R.,  19  Eq.  333;  ecutrix.  The  latter  testified  that  the 
"lorpe  jr.  Owens,  s  Beav.  334.  Ail  the  testratrix  said,  on  giving  her  the 
cues  agree  upon  this  general  rule,  but,  checks,  that  the  money  was  for  her, 
u  will  be  seen  from  an  examination  of  and  that  the  surviving  son  must  not 
the  authorities  above  cited,  they  differ  know  it,  as  he  was  improvident.  It 
u  to  lis  application  to  particular  facts,  was  held  that  a  complete  and  irrevoc- 
Tlie  decedent  had  delivered  his  bank  able  trust  had  been  created  for  the  sons, 
book  before  his  death  to  the  plaintilT,  with  the  testatrix  as  trustee.  Matter 
Uiigiiing  the  money  verbally  to  him  in  of  George's  Estate  (Supr.  Ct),  3  N.  Y. 
tnut  forlhe  decedent's  children,  reserv-  Supp.  346;  33  Abb.  N.  C.  (N.  Y.)  43. 
ing  tlie  r^ht  to  draw  upon  the  trustee  So,  where  certain  bonds  were  found 
for  (och  sums  as  he  should  need,  and  in  the  box  of  a  testator  in  the  vaults  of  a 
Uilitiuit  the  plaintiff  accepted.  No  as-  trust  company,  in  an  envelope  indorsed 
■ignment  in  writing  was  ever  made  to  "  held  for  K.,''  and  signed  with  the 
tw  plsintiET,  but  the  decedent  executed  decedent's  initials,  K.  ^ing  a  nephew 
to  the  hank  a  power  of  attorney  to  col-  who  had  lived  with  and  been  raised 
iKt  the  money  and  pay  It  over  to  the  by  him;  and  an  entry  in  the  decedent's 

ElalntiS',  and    this   was   done.     It   was  private  account  book  in  his  own  hand- 
eld  to  be  a  valid  trust-    Hellman  v,  writing  recited,  "  (1,300  of  these  tionds 
HcWUUatng,  70  Cal.  449.  I  bought  for,  and  are  the  property  of, 
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IZ.  CovnHtJcnoB  of  Taitsn — 1.  Oenerally.  —  It  has  been  sdd, 
with  reference  to  wills,  that  no  arbitrary  rule  can  be  laid  down  for 

taj  aepbew  and  ^dson,  K.,  and  be-  ther  evidence.  If,  on  the  whole  evi- 
long  to  him,"  and  on  another  page  in-  dence,  It  appears  that  a  trust  was  In- 
terest OD  the  bonds  was  credited  to  K.,  tended  by  the  depositor,  it  will  be  so 
It  wag  held  that  there  was  suf!ident  to  held.  If  it  appears  to  have  been  a  de- 
create  a  trust  in  favor  of  K.,  and  that  it  vice  Intended  to  gain  some  advantage 
was  immaterial  whether  or  not  the  tes-  for  the  depositor,  no  trust  will  be  ea- 
tetor  In  his  lifetime  actually  declared  to  tablished.  An  Important  piece  ofevl- 
another  his  intention  to  create  a  trust,  dence  lendingto  establish  the  trust,  is  a 
Inr    "       ■•     "  ■                 -      -.      -"          ..- 


e  Markey  v.  Markey  [C. 
13  N.Y.Supp.gJs;  Jo"*"  "-V 
60  Ala.  333. 

Where  money  is  deposited  in 
inga  bank  by  one  person  for  Che 
another,  so  as  to  constitute  a  trust  on 
the  death  of  both  the  depositor  and 
beneficiary,  the  money  may  be  col- 
lected by  the  executor  of  the  bene- 
ficiary. Fowler  V.  Bowerv  Savings 
Bank,  47  ilun  (N.  Y.)  399.  ' 

A  deposited  money  In  a  savings  bank 
in  the  name  of  "A,  for  his  daughtei 


essential,  however,  as  other  evi- 
dence may  establish  equally  clearly  the 
IV-     donative  disposition  of  the  depositor, 
of     On  Che  other  hand,  the  non-delivery  of 
on     the  bank  book  to  the  beneficiary  Is  not 
nd    important,  as  the  trustee,  retaining  the 
al-    control  legally  of  the  fund,  would  natur- 
ally retain  the  bank  book.  The  drawing 
of  interest  by  the  donor,  for  his  own  use, 
or  withdrawing  port  of  the  principal,  is 
evidence  that  he  did  not  contemplate  a. 
trust.   Second.  If  one  deposits  money  in 


s  held  that  this  made  him  the  name  of  another,  it  Isgenerally  held 
trustee  for  his  daughter,  even  though  that  this  tranfers  the  property  to  the 
he  retained   the  bank  book  and  died,    donee,  If  done  with  the  proper  donative 


leaving  a  will  which  could  operate 
nothing  if  not  on  this  fund.     Weaver 
V.  Emigrant,  etc.,  Industrial  Sav.  Bank, 
17  Abb.  N.Cas.  (N.  Y.)  8a. 

So,  where  a  father  owned  bonds  and 
deposited  them  wICh  his  son,  taking  a 
receipt  therefor  which  recited  that 
they  were   to  be   held   by  the  son  In 

trust  for  a  third  person,  but  that  they  that  such  deposit  was 
were  "for,  and  during,  his  life  to  be  gain  some  advantage  to  tne  oonor,  as 
subject  to  the  order"  of  the  father,  further  deposits  in  the  savings  bank. 
The  father  stated  at  the  time,  that  it  security  from  attachment,  etc.,  there 
was  his  purpose  to  enable  the  son  to  being  no  proper  donative  disposition, 
swear,  in  a  certain  contingency,  that  there  Is  no  transfer  of  the  property, 
he   had   none  of   his  property  in   his     Third.  If  one  transfers  money  already 


disposition.  Some  courts  hold  the  donor 
a  trustee,  some  the  bank  a  trustee,  some 
that  the  legal  title  vests  Immediately  In 
the  donee,  but  the  result  is  generally 
the  same,  and  the  retention  of  the  bank 
book  by  the  donor  does  not  generally 
make  any  difference  in  the  result.  Of 
^,  In  thosecases  where  It  is  showp 
lade  merely  to 


hands.  The  proceeds  of  these  bonds 
were  paid  to  the  father  during  his  life. 
It  was  held  that  a  valid  trust  was  cre- 
ated, and  that,  on  the  father's  death, 
the  wj/ki  quf  Iruil  became  entitled  to 
such  bonds  as  remained  undisposed  of 
at  that  time.  Von  Hesse  v.  MacKaye, 
63  Hun  (N.  Y.)4s8.  See  also  Say  re 
V.  Weil,  94  Ala.  466. 

Mr.  Croswell,  in  a  valuable  article  in 
the  American  Law  Review,  after  a 
careful  consideration  of  the  leading  au- 
thorities, decided  at  the  time  he  wrote 
(1S84),  sums  up  the  result  of  his  inves- 
tigation upon  this  subject  In  the  follow- 
ing propositions:  "*  Firat.  If  one  de- 
posits money  In  hii 


iding  in  his  name  to  another,  1 
trustee  for  a  third,  the  conveyance  must 
be  such  as  will  transfer  the  legal  inter- 
est in  the  deposit  to  the  trustee.  If  a 
written  assignment  is  required  that 
must  he  made.  If  not,  a  delivery  of 
the  bank  book,  accompanied  by  proper 
words  of  gift,  will  establish  the  trust, 
Fourtk.  If  one  transfers  money  already 
standing  In  his  name  to  another  aa  a 
direct  gift  to  him,  the  transfei-  mutt 
be  accompanied  by  delivery  of  the  bank 
book,  the  evidence  ot  the  deposit  And 
in  all  cases  there  must  be  no  evidence 
that  the  donor  Intended  to  retain  con- 
trol of  the  deposit  or  the  legal  Interest 
in  the  deposit,"  "  The  Formation  and 
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detennining  whether  or  not  a  trust  has  been  created,*  and  that 
each  case  must  ,be  determined  according  to  the  language  and  cir- 
cumstances peculiar  to  it.*  As  will  be  seen,  however,  from  an  ex- 
amination of  the  adjudged  cases,  the  courts  endeavor  to  ascertain 
and  cariy  out  the  intention  of  the  testator  or  settlor,'  and  if  there 
is  sufficient  to  show  an  intention  to  create  a  present  trust,  the 
trust  will  be  enforced,  provided  it  is  sufficiently  definite,  certain, 
and  complete.  In  determining  the  intention  of  the  testator  or 
settlor,  the   entire   instrument  should   be   considered,*  and  the 


r.  LoYcjor,  loS  Mass.  539;  Smith  v.  wajrn  be  readilr  overcame  bv  bearing 

B«11, 6  Pet".  ( U.  S.)  75 ;  Wright  -u.  At-  in  mind  and  rigidlj  applying  In  all  bucK 

lijju,  T.  &  R.  157 ;  Knight   v.  Knight,  coEea  the  test,  that  to  create  a  trust  it 

.1  Beiv.  14S;  Knight  v.  Boughton,  It  must  clearly  appear   that  the  testator 

C.  it  F.  548.  intended   to    govern   and   control   the 

t.  Xegroe*    Chase   v.   Plummer,   17  conduct  of  the  parly  to  whom  the  Ian- 

Md.  165.  guage  of  the  will  is  addressed,  and  did 

I.  In  Warner  v.  Bates,  qS  Mau.  374,  not  design  it  as  an  eipreseion  or  indi- 

tbe  court,  by  BIgelow,  C.  J.,  goeilntoa  cationof  that  which  the  testator  thought 

dilcuuion  orthU  question  at  consider-  wouid.be  a  reasonable  exercise  of  a  di<- 

abielength,Eajtng,  among  otherthlngs:  cretion  which  he  intended  to  repose  In 

"We  gee  no  sufficient  ground  for  call-  the  legatee  or  devisee.  If  the  objects  of 

ing  in  question  the  wisdom  or  policy  of  the  supposed  trusts  are  certain  and  det- 

the  nile  of  construction,  uniformly  ap-  inite  ;  if  the  property  to  which  it  is  to 

plied  to  wills  in  the  courts  in  England  attach  is  clearly  pointed  out ;   if  the  re- 

and  in  most  of  the   Unitrd  States,  that  latlons  and  situation  of  the  testator  atui 

words  of  entreaty,  recommendation  or  the  supposed  cestui  que  Irtiil  are  such 

wish,  addressed  by  a  testator  to  a  dev-  as  to  indicate  a  strong  interest  and  mo- 

iiee  or  l^Btee,  will  make  him  a  trustee  live  on  the  part  of  the  testator  in  mak- 

for  the  penon  or  persons  in  whose  fa-  Ing  them  partakers  of  his  bounty;  and, 

vor  such  expressions  are  used,  provided  al»ve  all,  if  the   recommendatory   or 

the  testator  has  pointed  out  with  clear-  precatory  clause  is  so  expressed  as  to 

nets  and  certainty  the  objects  of  the  warrant  the  inference  that  it  was  de- 

trxist,  and  the  subject-matter  on  which  signed  to  be  peremptory  on  the  donee  ; 

it  is  to  attach,  or  from  which  it  is  to  the  just  and  reasonable  interpretation 

arise  and  be  administered.     The  crlti-  is,  that  a  trust  is  created,  which  is  obli- 

ciiDU,  which  have  been  sometimes  ap-  gatory  and  can  be  enforced  in  equity  as 

plied  to  this  rule  by  text  writers  and  in  against  the  trustee  by   those  in  whose 

judicial  opinions,  will  be  found  to  rest  behalf  the  beneficial  use  of  the  gitl  was 

mainly  on  its  applications  in  particular  intended."     In  another  case,  the  same 

cases,  and  not  to  Involve  a  doubt  of  the  court  applied  the  same  rule,  that  the 

correctness  of  the  rule  itself  as  a  sound  intent  of  the  settlor  must  govern,  with  a 

{Hinciple  of  construction.     Indeed,  we  different  result,  it  being  held  that  no 

cannot  understand  the  force  or  validity  trust  was  created,  as  none  was  intended, 

of theobjectionsurgedagainstit,if  care  notwithstanding  the  use  of  the  words 

iltaken  to  keep  It  in  subordination  to  ''in   trust."     Carr   v.  Richardson,  ii;7 

Die  primary  and  cardinal  rule  that  the  Mass.  576. 

intent  of  the  testator  is  togovern.and         4.  Parker   u.   Murch,  64   Me.  54; 

to  apply  It  only  where  the  creation  of  a  Major  v.  Ilerndon,  78  Ky.  133;  Brown 

trust  will  clearly  subserve  that  intent,  v.  Brown,  11  Md,  87;  Mullany  v.  Mul- 

Itmay  somctlmea  bedllGcult  to  gather  lany,  4  N.  J.  Eq.  16;  31  Am.  Dec.  338; 

tlut  intent,  and  there  is  always  a  tend-  Cincinnati,  etc.,R.  Co.f.  Indiana, etc., 

ency  to  construe  words  as  obligatory  in  R,    Co.,   44   Ohio   St.   187:    Pensacola 

furtherance  of  a  result  which  accords  Gas  Co.  v.  Lotze,  33  Fla.  368;  Kelly  v. 

with  a  plain  iDoral  duty  on  the  part  of  Stinson,  S  Blackf.  <Ind.)  387;  Brum- 

adCTlsee  or  legatee,  and  with  what  it  field  v,  Drook,  101   Ind.  ic)o.     So,  sev- 

nuy  be  supposed  the  testator  would  do  eral  lostruments,  part   of   the  same 

if  be  could  control  his  action.     Butdlf-  transaction,  should   Ik   construed  to- 
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language  used  will  be  given  its  natural  and  ordinary  meaning,'  un< 
less  there  is  something  to  show  that  it  was.  intended  to  be  taken 
in  a  different  sense. 

So,  in  determining  the  nature  of  the  trust  estate,  the  terms  of 
the  trust,  and  the  manner  in  which  it  is  to  be  carried  out,  the  in- 
tention of  its  creator  is  usually  an  important  factor,  and  will  gen- 
erally  control  ;•  but  this  rule  does  not  always  hold  good,  especially 
in  cases  of  executed  trusts,  and  the  rules  of  construction  are  not 
precisely  the  same  in  all  cases.  Whether  a  trust  is  perfectly  ex- 
ecuted or  merely  executory,  is  a  question  of  fact  to  be  determined 
by  the  purposes  and  objectswhich  the  settlorhad  in  view.as mani- 
fested in  the  writing  and  as  shown  by  the  situation  and  relation 
of  the  parties  and  property.'  If  the  language  used  is  indefinite, 
ambiguous,  and  of  doubtful  construction,  the  practical  interpreta- 
tion or  construction  given  to  it  by  the  parties  is  of  great,  if  not 

gcther.     Hannig  v.  Mueller,  83  WU.  11  Gill  &  J.   (Md.)   i8j ;   35   Am.  Dec. 

33s;  Brumfield  f.  Boutall,  34  Hun  (N.  277;    Wright   w.  Jones,    105    Ind.    ii  ; 

Y.)  451;  Hayes  v.  Kershow,  i   Sandf.  Chamberlain  v.  Thompcon,  10  Conn. 

Ch.  {N.  Y.)  358;   Kintner  v.  Jones,  132  343;  i6  Am.  Dec.  390. 

Ind.  143.  Thus,where  a  conveyance  ofproperty 

Where,  from  the  language  of  a  will,  in  trust  is  equally  susceptible  of  two  In- 

it  is  apparent  that  it  was  the  intention  terpretatlons,  the  one  should  be  adopted 

of  the  testator  to  vest  the  estate  fn  his  which  will  carry  out  the  main  purpose 

daughters,  such  intention  will  control,  of  the  donor,  and  best  give  effect  to  the 

and  a  trust  will  not  be  presumed  frotn  general   scheme   had   in  view  by  him. 

the  mere  expression  of  a  wish  that  the  Dexter  n.  Episcopal  City  Mission,  134 

husbands  of  the  daughters  should  not  Mass,  394.     Hee  also  Butler  v.  Moore, 

control   the   inheritance.     Ringe   v.  94  Ind.  359. 

Kellner,  59  Pa.  St.  450.  But  a  construction  which  would  con- 
Where  the  whole  purpose  of  a  deed  fer  upon  the  trustee  absolute  and  un- 
can  be  accomplished  under  the  powers  controllable  powers  will  not  be  favored. 
therein  conferred,  an  intent  to  create  Haydel  v.  Hurck,  _;  Mo.  App.  367. 
a  trust  will  not  be  presumed  in  the  ab-  I.  Gaylord  ii.  Lafayette,  itj  Ind. 
aence  of  an  express  declaration  to  that  433.  See  also  Kyle  f.  Ballenger,  79 
elTect.  Hermanns  .v.  Robertson,  64  Ala.  516;  Haiton  ti.  McClaren,  133 
N.  Y.  w,  Ind.  33s;  Sturges  v.  Knapp,  31  Vt.  1. 

1.  Ellis  V,  Ellis,  I  c,  Ala.  296 ;  50  Am.  In  an  interesting  case  decided  by  the 

Dec.  133;  State  u.  Joyce,  48  Ind.  310;  supreme   court  of   Illinois,  the    facta 

Evans  v.  King,  3  Jones   Eq.  (N.  Car.)  were  as  follows:  A  father  transferred 

387;    Porter  v.   Rutland   Bank,   19  notes  and  other  securities  to  his  ton, 

Vt  410.  taking  from  him  an  agreement  to  con- 

The   creation   of  a  trust  depends  tribute  two  thousand   dollars  per  an- 

upon  intention;    and,  where  it   Is  num  to  his  father's  support  for  life,  and 

clearly  expressed  in  a  grant  that  the  topaycertain  named personstwo-thirds 

grantee  is  not  to  have  the  benefit,  but  of  tlie  proceeds  of  the  property  trans- 

lo  hold  to  the  beneficial  use  of  another,  Ferred  upon  the  father's  death  for  the 

it  will  make  him  a  trustee  holding  the  use  of  a  brother  and  sister  named,  which 

title  for  the  beneficial  owner.     Mory  amounts  the.trustees  were  to  dispose  of 

V.  Michael,  18  Md.  317.  as  directed  by  the  father's  will.     At  the 

Where  a  testator  gave  property  to  same  time,  and  as  a  part  of  the  same 

trustees  to  hold  one  part  for  his  widow,  transaction,  the  father  executed  his  will 

one  part  tor  a  son,  and  one  part  for  a  and  placed  it  with  the  agreement  in  the 

daughter,  it  was  held  that  but  one,  and  hands   of   one  of  the  trustees  for  safe 

not  three  separate  and  distinct  trusts,  keeping.     Oral     evidence    adduced 

was   Intended,     Bell   v.   Towner,   55  showed  that   the  father's   intention  at 

Conn.  364.  the  time  was  to  divide  the  r 

"   '      "         '...■'.          -•    -  securities  equally  among  his  til 

dren.    The   court  held  that  the  trust 
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controlling  influence.*  Technical  words  are  generally  given  their 
technical  and  accepted  meaning,  but  if,  from  an  examination  of 
the  entire  instrument,  it  clearly  appears  that  they  were  used  in  a 
different  sense,  they  will  be  construed  as  actually  intended  by  the 
person  who  used  them,*  unless  some  arbitrary  rule  of  law,  or  the 
drcurostances  of  the  case,  prevent  such  a  construction.  Thus,  the 
words  "  legal  representatives "  have  been  construed  as  synony- 
mous with  "  heirs  at  law,"  or  "  descendants,"'  and  in  a  recent  case, 
wbere  there  was  no  evidence  outside  of  the  deed  itself  throwing 
light  upon  the  intention  of  the  grantor,  it  was  held  that  the  con- 
veyance of  land  in  trust  for  the  maintenance  of  the  grantor  out  of 
the  income,  with  a  provision  that  the  land  should,  upon  his 
death,  descend  to  his  legal  representatives,  created  an  irrevocable 
trust,  and  that  after  his  decease  the  property  descended  to  his 
heirs.* 

S.  Xxeented  Tnuts. — Equitable  estates,  where  the  trust  is  exe- 
cuted, arc  governed  by  the  same  rules  as  legal  estates,'  and  the 

created  bj  the  agreement  between  the  Ehow  that  the  deed   construed  In  the 

(ither  and  son  was  an  executed  IruHt,  cases  just  cited  was  procured  by  fraud, 

ind  that  the  two-thirds  to  be  paid  to  and  as  it  was  revoked  hy  a  reconvey- 

the  trustees  named  was  to  be  dJEposed  ancc,  the  heirs  took  nothing. 

of  bj  thetn   as    directed   by   the   will  B.  Mullanv  i>.  Mullany,  4  N.  J.   Eq. 

which  the  father  made  at  the  time,  &nd  16;  ^t  Am.  Dec.  338;  Cushlngu.  Blake, 

that  he  had  no  power  afterward  to  al-  to  N.  I.  Eq.  689;   Harrison  v.  Battle,  i 

tcr  Ibis  disposition  of  the  property  by  a  Dev.  a  B.  Eq.  (N.  Car.)  ay.  Noble  o. 

(ubiequent  will.     Padlield  v.  Padfield,  Andrews,   37   Conn.   346;    Sprague  v. 

7J  111.  jaa.  Sprague,  13  R.  1. 703 ;  Frye  v.  Porter,  1 

I.  Chicago  f.  Sheldon,  9  Wall.  (U.  Mod.  300;   Cowper   v.   Cowper,   1    P. 

S.)  jo;  Topliff   V.  TopiifT,   112   U.   S.  Wms.   753;  Garth  v.  Baldwin,   i   Ves. 

in;  Gaylordf. Lafayette,  115  Ind. 433;  646;  Jones f.  Morgan,  1  Bro, C.  C.  ao6; 

Reistner  v.  Oxley,  80  Ind.  5S0 ;  L.yles  Roberts  v.  Diiwlll,  i  Atk.  610;  Spence 

0.  Lescher,   108  Ind.  382;  Johnson   v.  v.  Spence,  I3  C.  B.  N.  S.  199;  104  B.C. 

Gibson,  78  Jnd.  384;  Bishop  on   Con-  L.  198;  Coape  v.  Arnold,  3  Sm.  &  Gif. 

Iracts, ^  c|q8.     See  Contract,  vol.  3,  311;   Choice   v.   Marshall,   i    Kelly, 

pp.  3C7,  S6^  notes.  {Ge..)  97. 

I.  Tbe  context  o  Tt  e  n  changes  the  In  a  recent  case,  a  married  woman 
uual  meaning  of  words.  Merchant's  and  her  husband  joined  in  the  convey- 
Nit.  Bank  i>.  Abemathy,  32  Mo.  App.  ance  of  her  real  estate  to  the  trustees 
in;  Davis  11.  Davis,  16  Cat.  33;  85  Am.  to  manage,  and,  after  paying  the  ei- 
Dec.  157;  Phelps  v.  Smith,  i;  111.  574  ;  pensea  of  such  management,  to  hold  for 
Barbour  v.  National  Exch.  Bank,  45  her  sole  use  and  benefit  and  pay  her 
Ohio  SL  133;  Hammon  -a.  Mason,  etc.,  such  portion  of  the  income  as  they,  in 
Organ  Co.,  93  U.  S.  734;  Cornelius  v.  their  discretion,  might  think  proper 
Smith,  ss  Mo.  5^8.  during  her  life,  on  her  sole  receipt,  and 
I.  Ewing  V.  Warner,  47  Minn.  446;  on  her  death  to  convey  the  entire  es- 
Wamecke  v.  L^mbca,  71  111.  gi  ;  22  tate  to  her  heirs.  The  object  of  the 
Am.  Rep.  85;  Grand  Gulf  R.,  etc.,  Co.  married  woman  appeared  to  be  to  pro- 
I'.  Brran,  8  Snned.  &  M.  (Miss.)  334,  tect  herself  and  not  to  benefit  her  heirs, 
1  Ewing  V.  Jones,  130  Ind.  347.  and  Che  settlement  was  held  subject  to 
The  same  deed  was  given  the  same  the  rule  in  Shelley's  case,  and  that, 
comtructlon  by  the  supreme  court  of  therefore,  the  settlor  took,  an  equitable 
Uiwmttola  In  the  case  of  Ewing  v.  fee  simple  in  the  estate  conveyed  to  the 
Warner,  47  Minn.  446,  and  hj  the  trustees.  Sx  f.  Angell,  13  R.  I.  630. 
Uissimri  supreme  court  in  Ewmg  v.  The  declaration  of  an  executed  trust 
Shinnahan,  113  Mo.  18S.  But  in  the  of  land  Is  to  t)e  subject  to  the  same 
hletcase  of  Ewing  v.  Wilson,  133  Ind.  construction  as  If  it  had  been  the  con- 
US,  parol  evidence  was  admitted  to  veyance  of  the  legal  estate,  and,  there- 
ij  C.  of  L. — 5                              65 
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rule  in  Shelley's  case,  which  often  defeats  the  actual  intention  of 
the  testator  or  grantor,  is  applied  in  equity  to  executed  trusts,* 
as  well  as  in  ordinary  cases  at  law,  except  where,  as  in  many 
states,  it  has  been  abolished  by  statute  ;  or,  to  state  the  rule  gen- 
erally, in  the  construction  of  executed  trusts,  technical  terms  are 
construed  according  to  their  legal  and  technical  meaning,* 

8.  Bxeontory  Tnirt«— «.  Marriage  Settlements. — In  constru- 
ing marriage  articles,  the  courts  are  aided  by  the  presumption 
that  it  was  the  intention  of  the  parties  to  make  provision  for  the 
issue  of  the  marriage,  and  not  to  put  it  in  the  power  of  either 
party  to  defeat  that  purpose  by  giving  more  than  a  life  estate  to 
each.^     Thus,  although  the  real  estate  is  limited  to  the  heirs  of 


fore,  If  it  doei  not  contain  wordi  of 
Inheritance  will  pass  oniv  an  estate  for 
life.  Evan.  v.  King,  3  Jones  Eq.  (N. 
Car.)  3B7. 

1.  Noble  *.  Andrews,  37  Conn.  346 ; 
WrigKt  V.  Pearson,  i  Eden  1 19;  Austen 
c' Taylor,  1   Eden   367;  Jones  v.  Mor- 

gin,  I  Bro.  C.  C.  ao6i  Carradine  v. 
arradlne,  33  Miss.  69S.  But  where 
tiie  word  "  heir "  ifl  uBcd  as  a  mere 
descriftio  feriona,  and  not  as  a  term 
of  succession,  as  when  the  ultimate 
limitation  is  "to  the  person  who  maj- 
then  be  the  heir  of  A,"  the  rule  does 
not  apply..  Greaves  v.  Simpson,  to 
Jur.  N.  S.  609. 

3.  Wright  11.  Pearson,  I  Eden  135; 
Jervoise  v.  Northumberland,  I  Jac.  & 
W.  sJi;  Brjdges  -u.  Brydges,  3  Ves. 
135;  Austen  v.  Taylor,  1  Eden  367; 
McPherson  v.  Snowdon,  ig  Md.  197. 

They  are  subject  to  the  same  con- 
struction as  common-law  conveyances, 
and  the  trust  estate  is  governed  by  the 
same  rules.  Badgett  v.  Keating,  31 
Ark.  400.  Thus,  the  words, ''  helra  at 
law,"  when  used  in  conveying  a  trust 
estate,  are  generally  given  their  literal 
technical  meaning.  Merrill  i>.  Preston, 
13s  Mass.  4SI. 

a.  Trevor  v.  Trevor,  i  P.  Wins.  633; 
StreatGeld  v.  StreatGeld,  1  W,  &  T.  L. 
C.  33;  Blackburn  v.  Stables,  3  Ves.  & 
B.  369;  Griffith  ». Buckle,  i  Vern.  13; 
Stonor  V.  Curwen,  5  Sim.  26S;  Davies 
V.  Davies,  ^Beav.  54;  Lambert  v.  Pey- 
ton, 8  H.  I..  Cas.  I ;  Laiitte  v.  Lawton, 
».S  Ga.  305;  Ardis  v.  Printup,  39  Ga. 
648;  Wfllisce  V.  Wallace,  82  ill.  530; 
Phelps  V.  Phelps,  71  III.  545;  3i  Am.. 
Rep.  149;  Brown  v.  Brown,  31  Gratt. 
(Va.)  S03. 

In  the  case  of  Cuahlng  i>.  Blake,  30 
N.  ].  Eq.  689,  the  court,  by  Dcpue,  J., 
after  a  thorough  investigation  of  the 
subject,  stated  the  following  proposi- 


tions as  expressing  the  law  by  which 
courts  should  be  governed  In  constru- 
ing marriage  settlements:  "There  is 
a  difference  in  one  respect  between 
marriage  articles  and  a  devise  by  will. 
Under  the  artificial  rule  in  Shelley's 
case,  the  gift  to  f 
with  a  limitation  ove 
heirs  of  the  body,  cr 
estate  In  fee  or  in  tail, 
tion  over  Is  capable  ol 
him  by  conveyance  1 
estate  be  a  fee  simple, 
common  recovery  if 
When  these  technical 
agreement   for 


'  to  heirs  or 
ates  In  him  an 
md  the  limiu- 
destruction  by 
r  devise  if  the 
or  by  tine  and 
t  he  a  fee  tail.  ■ 

settlement    in 


view  of  marriage,  the  t 
from  the  nature  of  the  agreement  that 
the  parties  con  tempi  a  tea  provision  for 
the  issue  ofthemarriage,  which  should 
not  be  liable  to  immediate  destruction 
by  the  act  of  the  parties,  and  will  di- 
rect the  settlement  to  be  made  in  such 
a  manner  as  will  prevent  the  destruc- 

])ut  this  doctrine  of  the  court  is  appli- 
cable only  so  long  as  the  agreement 
for  the  settlement  remains  a  matter  of 
contract.  If  the  parties  have  them- 
selves completed  the  settlement  bj  a 
deed  complete  in  itself  and  perfect  so 
that  it  requires  only  to  tie  obeyed  and 
fulfilled  l>y  the  trustees  according  to 
the  provisions  of  the  settlement,  the 
trust  will  tie  construed  in  the  same 
manner  as  similar  trusts  created  for 
other  purposes."  See  also  Blackburn 
V.  Stables,  3  Ves.  &  B.  367 ;  Jervoise  v. 
Northuml>erland,  i  Jac.  &  W.  559; 
Rochford  T!.  Fitzmaurice,  3  Dr,  &  W. 
18;  Sackville  West  -u.  Holmesdale,  L. 
R.,  4  H.  L.  Gas.  543;  Neves  v.  Scott,  9 
How.  (U.  S.)  196;  Carroll  ^•.  Renich, 
7  Smed.  &  M.  (Miss.)  798;  TiUinghaat 
V.  Coggeshall,  7  R.  I.  383. 

In  a  Massac&Kse/ti  marriage  aettle- 
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tbe  body,  or  the  issue  of  either  or  both  of  the  parties,*  or  to  the 
issue  saA  their  heirs,*  equity,  instead  of  construing  the  language 
strictly,  according  to  its  technical  meaning,  will  construe  it  to  * 
mean  that  the  estate  is  limited  to  one  or  both  of  the  parents  for 
life,  and  the  children  will  take  it  after  their  death  as  purchasers.* 
So.  if  it  is  shown  that  a  settlement  does  not  express  the  true  in- 
tention of  the  parties,  it  may  be  corrected  and  reformed  in  equity 
so  as  to  carry  out  such  intention.*' 

b.  Wills, — In  the  construction  of  wills,  the  intention  of  the 
testator  is  the  pole-star,  by  which  the  courts  should  steer,'  and 
the  construction  of  such  instruments  has  been  more  liberal  with  a 
view  to  carrying  out  such  intention  than  in  the  case  of  deeds,  but 
technical  expressions  often  control  even  in  the  construction  of 
wills.*  Other  instruments  may,  by  reference,  be  incorporated  in 
the  wiU,  or  become  part  thereof,  in  such  a  manner  that   they 

DWDt,  mtuie  before  the  abolition  of  the  Laneton,  i 

luJc  in  Shellcjr'R  caM.  wherebjr  tbe  set'  on  Tniits,  {  _ 

Uoi  convejed  all  of  her  property  to  a  Sbttlbmbnts,  vol.  14,  p.  538. 
tmitee  for  the  sole  and  Beparate  use        4.  Honour  v.    Honour,  i    P.   Win*, 

uid  benefit  of  the  settlor  and  her  hcira,  133;  Warrick  f>.  Warrick,  3  Atk.  393; 

the  tnutee  covenanted  that  hewould,  Roberts  v.  Kingalej,  i  Vea.  338;  BrU- 

opoa  her  death,  transfer  the  property  coe  *.  Briscoe.  7   Ir,  Eq.  lag;  Bold  v, 

tobcrcbildren.if sheshouldleaveany,  Hutchinson.   5   De   G.   M.  &   G.  568; 

but  made  no  express  covenant  as  to  her  Neves  v.  Scott,  9  How.  (U.  S.)  197; 

beinitlaw.     It  was  held  that  the  set-  Cause  v.  Hale,  3   Ired.  Eq.   (N.  Car.> 

tlor  took  an  equitable  estate  from  the  341 ;  Smith  -a.  Maiwell,  i  HIU  Eq.  ( S- 

lime  of  her  marriage  for   life,   with  a  Car.)  101 ;  Allen  v.  Rumph,  1  Hill  Eq. 

contingent  remainder  to  her  children,  (S.  Car.)    i.     Innocent  purchasers, 

ifsheshoold  leave  any,  and  a  rever-  whose  rights  Intervene,  will,  of  course, 

slon  to  herself  in  case  she  should  die  be  protected.     Warrick  ii.  Warrick,  j 

»itbautissue,and thatthia reverslonarj'  Atk.   391;  West  i     "-    '    -  •-> 

iaternt  she  could  lawfully  dispose  of  Wi 


US.  349, 

'.  4  Kent 


by   Hill.      Loring  v.   Eliot,   )6  Gray  B.  4  Kent's    Com.    •537;    Lutz   v. 

(Maw.)  568.  Lutz,  a   Blackr.   (Ind.)    71;   Baker   v. 

A  testator  gave  land  to  R.  In  trust  Riley,  16  Ind.  479;  Conger  v.  Lowe, 
(orM^to  be  sold  ifM.  should  diechlld-  ih  '"d-  3^;  Belslay  v.  Engel,  107  111. 
Eos,  and  the  proceeds  to  be  divided  i8z;  Daniel  v.  Whartenby,  17  WalL 
among  the  testator's  children,  but  if  M  (U.  S.)  639;  Wollett  v.  Harris,  5 
■hoDld  leave  children,  the  land  to  be  Madd.  453;  DUlaye  v.  Greenough,  45 
tbcirs.  It  was  held  that  R-  took  a  fee,  N.  Y.  438;  Shaw  v.  Spencer,  100  Mass. 
that  the  trust  was  not  executed,  that  the  3S1;  i  Am.  Rep.  115;  97  Am.  Dec.  107; 
interest  of  the  teatator's  children  was  a  Wright  u.  Jones,  105  Ind.  31;  Porter  p. 
contingent  remainder,  and  that  they  Rutland  Bank.  19  Vt.  410. 
were  entitled,  not  lo  the  land,  but  to  its  Thus,  the  rule  in  Shelley's  case  doe» 
proceeds.  F  a  r  r  *,  Gllreath,  33  S.  not  ordinarily  apply  to  executory- 
Car.  tea.  trusts.      Carrigan   v.   Drake,   36   5. 

1.  Dodi'.  Dod,  Amb.  374.     See  also  Car.  354. 

Trevor  p.  Trevor,  I  P.  Wm8.63j;  Grif-  t.  4  Kent's  Com.  "sj;;  Lambert 

Eth  p.  Buckle,  a  Vern.  13;  Davies  v.  v.  Paine,  3  Cranch  (U,  S.)  134;  Ide  iv 

DavIeK,4  Beav.  54.  Ide,  s  Mass.  joi;  Doe  i'.  Wright,  8  T. 

1.  Phillips  V.  James,  z  D.  &  S.  404.  R.  66;  RIdgeway  v.  Lanphear,  99  Ind. 

S-  See  Handlck  v.  Wilkes,  1  Eq.  Cas.  a.qi ;  Allen  *.  Craft,  109  Ind.   476;  5& 

Ab.«i;    Rochford   I!.  Fit zm a u rice,  a  Am.  Rep.  ^35. 

Dr.  S  W.  iS;  Barnabyi'.Griffin,  3VeB,  ■       Where  land  was  devised  to  A  In  tnisl: 

io6-,  Warrick  v.  Warrick,  3  Atk.  391;  for    the    testator's   daughter    and   her 

Horne  r.  Barton,   19  Ves.  398;   West  children  and  all  the  beneficiaries  died, 

V.  Erriuey,  a  P.  Wms.  349;  Jones  v.  It  was  held  that  the  trustee  took  the  fee 
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should  be  considered  in  determining  the  intention  of  the  testator.* 
And,  although  a  devise  to  one  "  for  his  use  and  benefit  during  his 

life,  and  then  to  his  heirs  and  assigns,"  is  within  the  rule  in 
Shelley's  case,  an  executory  trust,  with  a  discretionary  power  in 
the  trustee,  is  not  within  that  rule.^     If  it  clearly  appears  from 

the  entire  will,  where  the  trust  is  executory,  that  the  testator  did 

not  mean  to  use  the  expressions  therein  contained  in  their  strict 

ofthe  land  for  the  use  of  the   benefi-  wae   delivered  by  A'a  executor  to  W. 

dBriee,  and  that  the  estate  was  subject  The  court  held  ihst,  without  re^rd  to 

to  the  lame  rules  be  a  legal.eslate.and  the  question  of  whether   there  was  a 

did  not  revert  on  the  death  of  the  ben-  sufficient  delivery  of  the  said  deed,  W, 

eficiaries,  but  passed  by  descent.     Gill  took,  under  the  will,  only  s  life  estate 

■V.  Logan,  ii  B.  Mon.  (Ky.)  aji.  in  the  land.    The  court  held  further, 

Wherea  testator  left  property  to  truB-  that  at  least  all  parts  of  the  deed  to 
teel  In  trust  for  the  equal  use  and  ben-  which  reference  was  made  in  the  will, 
elit  of  his  four  sisterE — naming  them—  if  not  the  entire  deed,  must  be  re- 
and  their  heirs  forever,  to  be  managed  garded  as  incorporated  in  the  will. 
in  such  way  as  the  trustees  might  think  See  alBO,as  bearing  upon  the  proposi- 
to  the  best  interest  of  each,  it  was  held  tion  under  discussion,  Tonnele  v.  Hall, 
that  the  sisters  took  a  fee  simple  inter-  4  N.  Y.  140;  Jackson  v.  Babcock,  12 
est  in  the  land,  and  an  absolute  prop-  Johns.  (N.  Y.)  389;  Loring  v.  Sumner, 
erty  in  the  personalty,  but  that  the  33  Pick.  (Mass.)  98. 
legal  title  remained  in  the  trustees  for  In  Gumming  v.  Reid  Memorial 
them  to  manage  the  property  as  they  Church,  64  Ga.  105,  the  testator  de- 
might  think  for  the  best  interest  of  the  vised  a  tract  of  land  to  trustees  and 
devisees  respectively.  Bass  v.  Scott,  2  their  successors  In  fee  to  sell  and  apply 
Leigh  (Va.)  356.  theproceeds  to  the  erection  of  a  church 

1.  Feeler   v'.   Simpson,   58   Ind.    S3;  building,  the  style  of  the  edifice  to  be 

Fickle  V.  Snepp,  97   Ind.   289;  49  Am.  left  with  them.     Bj  a  codicil,  he  gave 

Rep.499;  Cummlng  u.  Reid  Memorial  the   trustees,  "for   the   erection   of   a 

Church,  64  Ga.  105.     See  also  Hannig  church  In  said  will  provided  for,"  ^,- 

i>.  Mueller,  81   Wis.  135 ;  Kintner  v.  000  more,  should  the  residuum  of  the 

Jones,  131  Ind.  148.  estate  amount  to  so  much.     By  another 

In  Fesler  v.  Simpson,  58  Ind.  83,  A  codicil,  he  directed  that,  if  unnecessary 
and  his  wife  signed  a  deed  of  convey-  to  pay  the  specific  legacies  in  full,  the 
ance  of  certain  real  estale.andacknowl-  f8,ooo  should  abate.  There  was  no  re- 
ed^ed  Its  execution  before  a  proper  siduary clause.  There  wasfound  among 
officer,  conveyingto  his  son  W.  and  his  the  testator's  papers  a  memorandum 
children,  to  have  and  to  hold  said  prem-  bearing  a  later  date  than  either  the  will 
ises  to  the  said  W.  during  his  natural  or  the  codicils,  which  stated  the  testa- 
life,  and,  at  his  death,  to  his  children  in  tor's  desire  as  to  how  the  church  should 
fee  simple.  On  the  same  day  A  exe-  be  built  and  used.  Thelotwassoldby 
cuted  his  will,  in  a  clause  of  which  he  the  trustees,  and  the  proceeds  invested 
gave  lo  W.  and  his  children  "  the  tract  in  the  erection  of  a  church.  The  testa- 
of  land  described  in  the  deed  lo  him  tor's  executor  paid  them  also  the  ^000. 
made  by  me  and  my  wife,"  giving  the  This  latter  sum  the  next  of  kin  sued 
data  of  said  deed,  being  the  same  as  the  for  in  equity.  It  was  held  that  the 
date  of  said  will,  "  to  be  held  as  therein  testator's  intention  was  lo  be  gathered 
provided."  And,  by  the  said  will,  the  from  the  will,  the  codicils,  atidlnsm  the 
testator  gave  to  his  two  other  sons  each  memorandum,  to  which  it  was  proper 
"a  tract  of  land  described  In"  deeds  to  refer  In  aid  of  the  ambiguity  in  the 
made  to  them  in  like  manner;  and  he  will  and  codicils;  and  that  it  was  his 
directed  that,  after  his  death,  his  exec-  intention  to  give  the  sum  named  abso- 
utor  should  deliver  said  deeds  "to  my  tutely  to  the  trustees  for  the  erection, 
children  to  whom  said  land  is  con-  and  also  the  repair  and  Improvement 
veved,  it  being  my  Intention  to  retain  oC  a  church  building,  and  that  no  valid 
said  deeds  until  mv  death."  The  deed,  claim  to  the  fund  subsisted  in  the  next 
to  W.  and  his  children  was  not  deliv-  of  kin. 

ered  by  the  grantor,  but  was  retained  S.  SicelofF  %'.  Redman,  16  Ind.  j^t ; 

by  him  until  his  death,  after  which  it  Locke  v.  Barbour,  63  Ind,  577;  Papillon 
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technical  sense,  "  the  court,  in  decreeing  such  settlement  as  he 
has  directed,  will  depart  from  his  words  to  execute  his  intention."* 
But  the  presumption  which  is  indulged  in  cases  of  marriage 
articles,  and  often  controls  their  construction,  even  as  against 
technical  terms,  namely,  that  the  provision  was  intended  for  the 
issue  of  the  marriage,  has  no  influence  upon  the  construction  of 
wills.'  Many  cases  involving  the  construction  of  wills  as  to  the 
intention  of  the  testator,  the  nature  of  the  estate,  and  the  duties 
of  the  trustee  are  reviewed  in  the  notes  below.' 

case  that  after  a  deviie  In  trust  to  S., 

"  for  the  benefit  of  my  daughter  G.,  wife 

110,  ijo.  of  R.,  to  her  sole  and  Eeparate  ute,  and 

1.  Sir  William  Grant,  In  Blackburn  ber   heirs   and   Mslam   forever."  took 

V.  Stables,  I   Ves.  &  B.  369.     See  hIso  effect,  and  G.  died,  leaving  R.  and  two 

Buurd  II.  Pn)b3',  a  Coi  6 ;  Papillon  v.  children  surviving.  G.  took  an  equitable 

Void,  J  P.  Wms.  471;  Leonard  f.  Lord  estate  in  fee  during  coverture,   which 

SusKX,  3   Vern.   jl6;   Thompson   v,  descended  to   the  children   subject  to 

Fisher,  L,  R.,   10  Eq.  307;  Parker  11.  R.'s  tenancy  by  curtesy,  and  upon  the 

Bolton,  s  L.  J.  Ch.  oS.  death  of  one  child  under  age  and  un- 

1.  Blackburn  v.  Stables,  3  Ves.  &  B.  married,  his  share  was  Inherited  by  the 

369;  I  Perry  on  Trusts,  4  360.  other  under  the  Masiackmetls  statute. 

».  See  infra,  this  titlr,JVaiiirtef  tie  Richardson  v.  Stodder,  100  Mass.  518. 

Tr%ittJt  Bilatt.  Where  real   and   personal   property 

A  man  willed  real  and  personal  prop-  was  ^ven  by  will  to  a  trustee,  In  trust 

ertv  to  his  wife  for  life,  which  at  her  for    the    testfltor's   daughter   and   her 

desih  was  to  be  equally  divided  between  children,  the  children  were  held  to  take 

Ml  son  and  his  daughters.  E.  and  M.;  eaualty  with  their  mother  on  the  death 

uid  further  provided  that  the  part  given  of  the  testator.     Davis  v.  Cain,  I  Ired. 

to  E.  he  wished  placed  in  trust,  and  at  Eq.  (N.  Car.)  304. 

bcr  decease,  if  she  left  no  children,  to  .  A  testator  devised  the  residue  of  his 

be  paid  to  M.;  and  II  waa  held  that  E.  estate   to   his   executors   in   trust,  "(I ) 

took  the  real  estate  in  fee  with  execu-  that  they  sell,  dispose,  and  convey  the 

tory  devise  over  to  M  ^  and  that  a  trus-  same,  at  public  or  private  sale,  at  such 

tee  should  be  appointed  for    the    per-  times    and    On   such  terms  as   they,  in 

unalty.     Hooper  i>.  Bradbury,  133  their,  his,  or  her  discretion,  may  think 

Hiu.  303.  proper;  (I)  that  they  divide  such  real 

Where  a  testator  eave  the  residue  of  and  personal  property,  or  the  proceeds 

his  estate  to  bis  children,  with  the  di-  thereof,  into  four  equal  parts  or  shares, 

tection  that  whatever  should  fall  to  the  one   of  such   shares    for   each   of   my 

share  of  one  child  should  be  deposited  daughters."     The   trustees   were    then 

la  the  haods  of  the  others  in  trust  for  directed  "  to  convey,  pay,  and  assign  " 

him.  and  power  was  also  given  to  sell  three  shares,  and  to  "  hold,  retain,  in- 

the  real  estate,  the  trust  was  held  to  ex-  vest,   and   keep    Invested  "    the    other 

tend  to  the  realty  as  well  as  the  person-  share,  and  collect  "  the  rents,  interest, 

ilty.    Braman  v.  Stiles,  i  Pick.  (Mass.)  and  income,"  arising  therefrom,  and  to 

460;  13  Am.  Dec.  445.  pay  taxes,  assessments,  insurance,  and 

Where    a   sum    of   money  was  t>e-  repairs  until  the  "  division  or  sale."     It 

qneathed  in   trust,    the  income   to   be  washeld  that  an  active  trust  was  created 

paid  to  the  teatator's  children  during  as  to  the  whole  of  the  residue  of  his  es- 

tlicir  natural  lives,  and,  upon  the  death  tate,  and  that  the  trustees  were  to  de- 

ofdtherchild  witliout heirsofhisbody,  termlne,  according  to  their  judgment 

Iritihare  to  become  vested  In  the  sur-  exercised   in   good   faith,  whether   the 

*iting  children    equally,   it   was   held  several  parcels   thereof  should  be  sold 

*»l  upon  the   death  of  one  of  the  chil-  or  divided.      Story  t;.  Palmer,  46  N.  J. 

dren  without  issue  his  share  vested  ab-  Eq.  i. 

•olutely  in  the  remaining  children  free  In  Hambleton  v.  Darringlon, 36  Md. 
from  trust.     Hutchinson's  Appeal,  34  434.  property  was  devised  upon  certain 
Conn.  300.  trusts  to  L.,  the  testator's   son   H.   be- 
So,  it  was  held   in  a  Massachusttis  ing  one  of  the  beneficiaries,  with  the 
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proviioin  thewlll  thatlf  H.diedwitbout  have  left  no    iMue  surviving  it,  Eucti 

children,  before  the  occurrence  of  cer-  child's  share  was  to  ffo  to  the  survivor 

tain  contingencies,  the  propertj  held  In  or  survivors  of  said  child  absolutely.  It 

trust  for  him  should  vest  absolutely  in  was  held  that  the  son  took  «n  equitable 

L.,  hie  heirs  and  asslgna.     H.  survived  estate  In  fee,  and  that,  when  the  wife 

L.,  but  died  leaving  no  children,  and  be-  died,  having  had  no  other  children,  and 

fore  theoccurrence  of  the  contingencies  the  husband's  estate  was  extinguished, 

named.     It   was  held  that  L.  received  the  son,  after  reaching  his  maioritj',  was 

under   the  will  a  descendible  and  de-  entitled  to  have  the  trustee  discharged. 

visable  estate  in  the  property  devised  Thompson  v.  Ballard,  70  Md.  10. 

in  truBtfor  H,  A  testator  appointed  his  wife  execu- 

Where   property   Is  devised  In  trust  trir,  providing  that  all  the  real  estate 

for  the  use  and  benefit  of  the  children  after  the  wife^  death  should  pass  to  the 

of  M.,  children  of  W.  and  G.  equallj',  as  trustees  of  a  certain  academy  and  their 

tenants  in  common,  their  heirs  and  rep-  successors,  "the  annual   product  to  be 

resentalives  forever,    the  children   of  by  them  appropriated  to  the  erection  of 

M,  and  W.,  born  after  the  decease  of  a  poorhouse  in  said  county  and  for  the 

the  testator,  are  not  Included  in  the  de-  support  of  Its  inhabitants  forever."     It 

viie,  but  all  bom  at  that  time,  and  G.,  was  held  that  not  until  the  death  of  the 

lake  per  capita.     Benson  v.  Wright,  4  wife  could  the  trustees  of  the  academy 

Md.  Ch.  378.  take  the  trust,  and  that  the  trust  there- 

Where,  by  will,  the  testator  gave  all  after  devolved  upon  their  successors  In 

his  estate,  real  and  personal,  to  his  son  ofBce  forever.     Augusta  v.  Walton,  77 

A,  for  the  support  of  him  and  his  Ga.  517. 

brother  B,  and  provided  that  B  should  So,  where  by  a  bequest  to  the  State 

Bt  no  more  than  what  would  support  Insane  Asylum,  direcUon  was  given  for 

rn  equal  to  A,  should  he   not  be  ex-  the  investment  of  money  on  a  bond  and 

travagant,  A  was  held  to  take  the  whole  real  estate  mortgage,  tiie  interest  to  be 

estate  in  trust  as  to  otie  moiety  for  ^.  collected  annuallj'  and  expended  dnder 

Carson  v.  Carton,  i  Ired.  (N.  Car.)  339.  the  direction  of  tiie  superintendents  of 

A  will   devised  to  each  of  Ihe   tes-  the  asylum,  for  the  purchase  of  books 

tator's  children  a  fee,  with  a  limitation  and  papers  for  thebenelit  of  the  inmates, 

over  upon  the  death  of  anyone  without  the  court  ordered   the  payment  of  the 

issue  before  reaching  his  majority,  and  legacy  to  the  treasurerof  the  institution, 

to  this  will  was  added  a  codicil:  "  It  is  to  be  held  and  edoiinlstered  by  ilsman- 

' '"--  -" will. 


J.I.  Eq.47. 

1  lands  I 


ters,  shall  vest  in  executors  in  trust  for         A,  having  leased  his  coal  1 

their   sole  benefit,   and  if  they  should  a  certain  royalty,  recited  the  lease  in 

marry,  free  from   the  control  of  their  his   will   and   directed    hig   executors, 

husbands,  and  on  the  death  of  either  after  his  death,  to  take  charge  of  it, 

*  leaving   children,'  her  share   to   be  and,  from  the   proceeds,  first  give  his 

equally  divided   among  her  children."  wife  an  ample  support  during  ber  life. 

It  was  held  that  the  codicil  operated  and  then  divide  the  remainder  equally 

to  change  the  legal  estate  of  a  married  among  his  children,  share  and  share 

daughter  to  an   equitable  one,  but  had  alike,  and   it   vraa  held  that  the  trust 

no  other  effect  upon  her  Interest  under  was  active  and   continuing  during  the 

the  win,  nor  upon  Ihe  interest  of  her  life  of  the  wife  only,  and  that  the  heirs 

surviving  brothers  and  sisters  on  her  could  make  a  valid  conveyance  of  their 

death,  without  Issue,  after  she  came  of  contingent  interest  to  the  assignee  of 

age.     Grumball  v.  Patton,  70  Ala.  626.  the   leasehold.     Forcey's   Appeal,  106 

Property  was  conveyed  In  trust  for  a  Pa.  St.  508. 
married   woman   during   her  life,  and         Where  a  testator  left  a  factory  to  be 

after  her  death,  for  Ihe  support  of  her  used  by  his  son  without  rent,  the  son 

husband,  with  remainder  over  in  trust  to   pay  taxes,  make  repain   and  im- 

for  the  wife's  son  and  any  children  that  provements,  and  keep  the  premises  in- 

the   wife   might    thereafter   have   "  as  sured  at  his  own  expense,   it  was  held 

tenants  in  common  equally;  the  issue  that  the  property  should  be  insured  in 

of  any  deceased  child  to  have  and  take  the  name  of  the  trustee,  but  that  upon 

the  part,  share  or  portion  to  which  the  Ihe  burning  of  the  premises  the  son 

parent  of  said  issue  would,  if  living,  be  was  entitled  to  have  liieinterest  moncT 

entitled."     But  in  case  any  child  of  the  paid  to  blm  for  the  purpose  of  rebuild- 

wife  should  die  during  minority,  and  ing.     Wiley  v.  Morris,  39  N.  J.  Eq.  97. 
70 
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A  letiator  devtsed  bis  real  estate  Id  and  benefit!  at  his  discretion,"  it  waa 
trust,  and  directed  hiiexecutoti  to  con-  held  that  th«  trustee  had  a  diicretioD 
Ten  the  same  Into  personalty,  and  ul-  over  the  appropriation  but  not  an  op- 
timitel;  turn  over  the  proceeds  to  a  tion  to  appr<»)riate  or  not.  Aldrich  v. 
permanent  trustee  to  invest  and  pay  Aldrich,  la  R.I.  141. 
aoDuitin.  Uniil  the  eiecutora  should  A  testator,  bj  a  codicil  to  his  will,  re- 
tliiis  turn  over  the  estate,  they  were  voked  the  provision  made  In  it  tor  his 
directed  to  pay  the  annuities.  It  nag  sonandgavetheproperty  to  B,,in  trust, 
held  that  the  permanent  trustee  had  no  to  keep  until  the  son  should  prove  hlm- 
dulT  to  perform  touching  the  annuities  self  worthy  to  receive  it,  and  provided 
until  the  executors  had  converted  that  if  B.  should  not  judge  It  best  to 
enough  of  the  real  estate  to  turn  over  deliver  the  property  to  the  ion.  It 
all  necessary  proceeds  to  the  trustee ;  should  remain  the  property  oE  B.  and 
nntil  (hat  time,  the  executors  must  pay  his  heirs.  It  was  held  that  B.'s  discre- 
tbe  anauities.  _  Barry's  Appeal,  103  tion  in  the  matter  could  not  be  con- 
Fa.  St  13a.  trolled,   In   the   aixence   of    Improper 

The  will  of  C,  after  a  statement  that,  motives  or  a  want  of  good  faith.   Bacon 

being  about  to  undertake  a  long  and  v.  Bacon,  55  Vt.  243. 

dsngeious    voyage,  he  deemed  It  his  A  testator  gave  his  estate,  real  and 

duty  to  make  a   wilt   "for  the  benefit  persona],  to  trustees,  directing  the  sur- 

indptotection  "  ofhis  wifeandhls  two  plus   income   to   be   equally  divided 

children,  contained  this  clause  :  "  T  do,  among   his   children,   authorizing   ad- 

thertfore,  make   this  my  last  will  and  vancements  to  be  made  to  them  under 

testament,  giving  and  bequeathing  to  certain   circumstances,  and   providing, 

my  wife,  Caroline,  all  of  my  property,  when  the   trust   should  end,  "and  the 

real  and  personal,     .    .     .    and  do  ap-  trustees  convey  the  estate  to  said  chil- 

polnt  my  wife,  Caroline  Maria,  my  true  dren.  It  being  my  will  that  said  estate 

and  lawful  attorney  and  sole  executrix  shall  then  be  equally  divided  amongst 

of  this  my  will,  to  take  charge  of  my  my  children,  regard  being  had  to  the 

property  after  my  death,  and  retain  or  above  mentioned   provisions,  and    the 

dispose  of  the  same  for  the   benefit  of  prior  advancements  of  any  of  said  chil- 

bmeir  and  children  above  Darned."    It  dren  being  considered,  said  estate  it  is 

wai  held  that  the  widow  took  an  abso-  my  will  shall  go  to  mj  ciilldren  as  above 

lute  title  to  all  of  the  testator's  estate,  mentioned,  their  heirs  and  assigns  for- 

CUrke  V.  Leupp,  88  N.  Y.  228.     See  ever,"     It  was  held  that  the  trustees,  at 

also  Dillaye  v.  Greenough,  45   N.  Y.  the  termination  of  the  trust,  were  not 

44S;   Lambe  v.  Eames,  L.   R.,  10  Eq.  bound  to  oukc  provision,  but  might  con- 

ibj;  Kowarth  v.   Dewell,  6  Jur.  N.  S.  vey  to  the  children  as  tenants  in  com- 

1360;  Webb  V.  Wools,  a  Sim.  N.  S.  367;  mon.     How  v.  Waldron,  98  Mass.  181. 

/■  rt  Hutchinson,  8  Ch.  Div.s4o.  Decedent  devised  all  of  his  property 

Where   real   estate   is   devised  to  a  to   trustees,  directing   them   to  collect 

tnislee,  in  trust,  to  sell  and  dispose  of  rents  and  dispose  of  It  so  as  to  increase 

the  proceeds,  but  with  no  authority  to  its  value,  and  to  pay  to  hie  daughter 
receive  the  rents  and  profits,   he  lakes 
DO  estate   in 

Peyster  i'.    Clendining,   8    Paige  {N.  being  then   unmarried.     Instructions 

Y.)  29J.  were  also  given  as  to  the  disposal  of  the 

A  power  given  In  trust,  by  a  will,  to  estate  in  case  she  should  marry  or  die 

partition   the  trust  estate,  and,  if  the  without  issue.     It  was  held  that  upon 

trustee  thinks   best,   to  sell  it  for  the  the  daughter's  death,  unmarried  before 

purpose  of  the  partition,  does  not  re-  reaching    the    age   of   Ihirly-five,   the 

qmrelhecontinuanceof  the  legal  estate  trustees  held  the  legal  title  in   fee  to 

la  the  trustee   to  sustain  it.    Irving  i'.  dispose  of  the   property  according  to 

De  Kay,  9  Paige  (N.  Y.)  511.  the  bequests  authorized,  and  that  they 

The  courts  will  favor  a  construction  couLd  not  be  ejected  by  the  daughter's 

creating  a  trust   rather  ihan  an  arbi-  heirs   at  law.     Kirkland   v.   C  o  x,  94 

triry  power,  and  in  case  of  a  bequest  of  III.  400. 

certain  shares  of  stock  to  the  testator's  In  Goddard  v.  Brown,  :3  R.  I.  31,  a 

brother,  "  in  trust  for  the  use  and  bene-  testator    bequeathed    h  1  s    interest   in 

Gtof  my  two  brothers,  A  and  B,  to  be.  manufacturing  property  to  trustees,  di- 

ippTQpriated  to  each  of  their  sole  uses  recting  them  to  pay  the  residue  of  his 
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income  of  the   eitate.   Including   said  applv  ao  much  of  the  income  of  that 

property,  for  the  support  and  education  child  as  would  be  euRicient  to  tatisfj 

of  hiB  children  "in  such  proportions,  in  the  judgment,  a  receiver  having  been 

Buch  Bums,  at  such  times,  and  in  such  appointed  under  supplemental  proceed- 

manner  as  said  truslees  in  their  discre-  ing  on  the  eiecution,  and  it  appearing, 

tlon  may  think  best."     It  was  held,  in  by  the  bill,  that, of  the  income  coming 

the  absence  of  a  showing  of  urgent  ne-  to   the   legatee,   the  executors  bad 

cessity,    that,    therefore,  the     truateet  enough   money   in   their   hands,   over 

could  not  exercise  the  power  of  selling  and   above     the   amount   yrbich    they 

the  manufacturing  property  estate  be-  deemed  it  prudent  to  pay  the  legatee, 

queathed.  to  satiBfy  the  judgment  with  costs  and 

TnuU  In  Benta,  Inooma,  «te. — Trusts  interest.     Hardenburgh  v.  Blair,  30  N. 

in  rents,  profitE,  or  income  of  property,  J.  Eq.  43. 

are  often  created  by  will,  and  it  is  some-  A  testator  devised  an  estate  to  trua- 
times  difficult  to  determine  their  nature  tees,  directing  them  to  apply  the  resi- 
and  extent.  The  following  cases  will  due  of  the  rents  and  profiis,  alter  the 
(how  the  construction  given  to  such  payment  of  certain  charges,  to  the  sup- 
trusts  :  Where  land  has  been  devised  portof  hissonfor  lifeinauchaway  that 
to  trustees  to  pay  the  proceeds  to  the  the  same  should  never  become  liable  to 
cealtti  que  trust  during  life,  and  at  his  the  payment  of  any  of  bis  debts,  and  so 
death  convey  the  remainder,  all  rents  that  no  creditor  should  ever  be  able  to 
which  became  payable  after  the  testa-  take  or  seize  It,  or  any  part  of  it  It 
tor's  death,  where  the  last  preceding  was  held  that  the  rents  not  received, 
pay  day  occurred  during  his  life,  were  whether  due  and  payable,  or  only  ac- 
held  to  be  included  with  the  income,  cruing  at  the  son's  death,  did  not  pass 
no  portion  belonging  to  the  capital  to  his  executor  or  to  trustees  named 
of  the  fund.  Sohier  v.  Eldredge,  103  by  him  in  an  Ineffectual  attempt  to  ex- 
Mass.  345.  See  also  Sargent  u.  Sar-  ecute  a  power  of  disposition  under  hi» 
gent,  103  MasG.  297.  father's   will.     Horwltz   i'.  N orris,  49 

Where  the  executor  was  directed  to  Pa,  St.  313, 
pay  all  the  income  derived  from  thees-  A  testator  made  a  devise  to  his  two 
state  to  A,  after  paying  the  necessary  nephews,  J,  and  T.,  and  his  two  nieces, 
expenses  accruing  thereon,  the  estate  C.  and  D„  share  and  share  alike,  pro- 
consisting  principally  of  realty,  and  A.  viding  that,  "Whatever  portion  shall 
being  a  non-resident  alien,  it  was  held,  come  to  J.  and  my  two  nieces,  shall  be 
under  the  jVbjo  Torb  statute,  to  create  held  in  trust  by  my  executors,  for  their 
an  active  trust  in  the  eiecutor  to  re-  use,  and  the  net  income  from  the  same 
ceive  the  rents  and  prolits  of  the  land  shall  be  paid  to  each  respectively,  and 
and  apply  them  to  the  use  of  A  during  incr-  '  "  ■---■'-■-'  ■'  - 
his  life.     Marx  v.   McGlynn,  4  Redf.  of   e 

(N.  Y.)   455;  88   N.  Y.  357.     See  also  Bame,on  arriving  at  the  age  of  twenty- 

Halturo   V.    Corse,   1     Barb.    Ch.  (N.  one  years,  that  the  parent  would  have 

V.)so6.               .  taken.     In  the  event  of   the  death  of 

A  devise  of  real  estate  to  the  execu-  either  of  my  nephews  or  nieces  with- 

tor,  in  trust,  among  other  things,  to  out   leaving   lawful  issue,   a   child  or 

pay  the  income   thereof  to  the  testa-  children  to  survive    them   and  attain 

tor's  widow,  only  entitles  her  to  the  the  age  of  twenty. one  years,  then  the 

net  income,  after  deducting  taies,  re-  share  of  such  nephew  or  niece  I  direct 

pairs,   and   the   ordinary   current   ex-  my  executors  to  pay  from  the  principal 

penses  attending  the  estate.     Watts  v.  of  said  share."     It  was  held  that  an  ac- 

Howard,  7  Met,  (Mass.)  478.  tive  trust  was  created,  continuing  after 


four   children   and   his 

and  provided  that  the  executor  was  to  Decedent,  in  his  will,  directed  that  a 

safely  Invest  the  same  and  pay  to  each  portion  of  hU  estate  be  put  at  interest 

of  the  children  the  interest  and  income  in  the  county  treasury  for  a  period  of 

of  it  during  his  or  her  natural  life.  In  ten  years,  said  Interest  to  be  applied 

such  manner  and  in  such  amounts  as  annually  to  the  support  of  the  poor  of 

the  executors  should  deem  most  pru-  a  certain  township;  and  that,  at  the 

dent,  and   a  judgment  had  been   ren-  expiration   of   that  time,  the   interest 

dered   against  one  of  the  children,  it  should  stop,  and  the  principal  remain 

was   held   that  the   executors    should  in  the  treasury  for  the  use  of  the  county 
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forever.    This  legacy  wu  held  to  be  of  the  committee;  and   that  an/  sur- 

void  for  uncertainty.    The  court  fur-  plus  of  the  Income,  after  paTment  of 

thcr  held   that   the  teetator's   intent  such  interent,  ehoutd  be  added  to  the 

made  the  countj  the  truEtee,  and  that  fund  for  further  distribution ;  that  the 

it,  u  such  trustee,  had  full  power  to  vacancj'    on   the   committee   could  be 

hold  the  property  and  administer  the  filled  bj  appointment  by  the  trustees; 

(rust    Lawrence  County  i>.  Leonard,  and  that  no  further  distribution  of  the, 

Sj  Pa.  St  106.  fund  could  be  made  until  after  the  fill-' 

Id  a  recent  Maryland  case,  there  ing  of    Guch    vacancy;   ttiat   in   such 

vu  a  conveyance  of  property  in  tnut  further   distribution  the  committee 

for  the  separate    use    of    a    married  might    designate    that   payments  be 

woman  during  her  life,  and  thereafter  made   to  institutions  of  the   Icind  de- 

(or  ber  husband's  support,  with  a  re-  scribed  in  the  will  incorporated  since 

malnder  over   upon   his   death.    The  the   creation    of   the  trust.    Marsh  v. 

trust  in  the  husband's  favor  instructed  Renton,  99  Mass.  13a. 

the  trustee  to  appropriate  the  net  in-  In  Minot  v.  Tappin,  127  Mass.  333,8 

come  to  the  buslwDd'i  use  and  support  testator  devised  a  portion  of  his  estate 

during  bis  natural  life.     This  was  held  to  trustees,  one  of  whom  was  his  son, 

to  be  a  personal  trust,  extinguished  by  in  trust  to  pay  the  net  income,  or  so 

a  sale  of  the  husband's  interest  in  In-  much    thereof  as   the    trustee   should 

solvency  proceedings  after  the  death  think  proper,  to  another  son,  semi-an- 

of  till  wife,  and  that  it  was  immaterial  nually,  during  his  life,  for  his  use  and 

that  the  purchaser  afterwards   recon-  benefit,  or  to  expend  the  whole  or  any 

Tcyed  it  to  him.     Thompson   ti.  Bal-  part  thereof   In  the   maintenance  and 

laid,  70  Md.  10.  education  of  his  children  and  family, 

A  testatrix   gave  to   two   trustees  with  remainder  to  the  wife  for  life,  and 

property,  "to  be  disposed  of   for  the  on  hie  deathandthatof  hU  wife  to  trans- 

IieneGt  of  the  poor  in  the  manner  here-  fer  the  trust  estate,  or  so  much  thereof 

inafter  provided ;"  and  directed  them  as  might  then   remain   undisposed  of, 

to  appoint   a   committee  of  three  or  to  their  children  ;  or,  in  default  of  such 

more  persons  who  should  "determine  children,  to  the  testator's  heirs  at  law; 

bow,  by  the  payments  to  permanently  and,  by  another  clause,  authorized  the 

established  and  Incorporated  charitable  trustees,  in  their  discretion,  to  pay  only 

institutiDns,   my   wish   to   bene&t   the  such  part  of  the  income  as  they  should 

poor  will  t>e  best  carried  into  effect,"  deem  expedient  for  the  eon's  use  and 

and  to  dispose  of   the  trust  fund  "  in  benefit.     The   son,   for   wiiose   benefit 

•ccordance  with  the  determination  of  the  truet   was   created,   died  childless 

the  said  gentlemen  certified   by    them  and  unmarried.     The  trustees  did  not 

to  tlic  trustees."     The  trustees  chose  pay  to  him  the  wliole  of  the  income, 

fiie  committee,  who   determined   that  but  it  accumulated  in  their  hands.     It 

certain  sums  should  be  paid  to  various  was  held  that  his  administrator  was  not 

corporations  of  the  kind  described,  and  entitled  to  such  income, 

that  if  the  trust  fund  should  exceed  the  A  devise  of  real  estate  to   A,  in  trust 

aggr^ate  of  these  Bums, "  the  residue  Is  for  B,  the  regular  profits  to  be  paid  tCf 

to  l>e  subject  of  future  disposal  by  us."  the   beneficiary  exclusively,  with    the 

The   validity   of   the   will   being  con-  intention  of  the  testatrix  being  partly 

tested,  some  years  elapsed  before  the  declared  that  the  devise    was  not    in 

truslees  were  able  to  reduce   the  fund  any  manner  to  inure  for  the  use  and 

to  money  and  pay  it  over;  the  residue  benefit  of  the  creditors  of  the  benefici- 

of  the  fund  at  the  time  of  the  determi-  ary,  confers  no  title  to  the  land  on  the 

aation  of  the  committee  was  more  than  beneficiary,  but  vests  a  mere  life  estate 

Ihe    aggregate  sum  apportioned ;  and  in  the    lands   and    profits   such    as    the 

during  the   interval  the  income  accu-  creditors  cannot   reach.      Easterly    v. 

iDulated  at  a  greater  rate  than  the  legal  Keney,  36  Conn.  18. 

rate  of  interest ;  and  one  of  the  commit-  '  -  .-  . 
tee  died.  It  was  held  that  the  corpora- 
tiODS  desigrnated  were  not  entitled  to 
(ike  the  income  of  any  specific  part  of 
the  fund,  nor  shares  of  the  whole  in- 
come proportioned  to  the  sums  desig- 
nated to  be  paid  to  them ;  but  to  re- 
ceive the  amount  of  legal  interest  on 

such  sums  from  the  time  of  the  report  that  the  principal  alone  was  devised  in^ 
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TRUSTS  AND  TRUSTEES.  ofTiuta. 

c.  Deeds. — The  courts  are  inclined  to  construe  deeds  rather 
more  strictly  than  either  marriage  articles  or  wills,*  but,  with  this 
exception,  the  rules  of  construction  are  substantially  the  same  as 
those  which  govern  the  construction  of  wills.*    The  application 

truet  for  her  separate  use,  and  that  the  fund  should  not  be  impatred,  unleM  ab- 
(liiability  of  Infancj  wblcti  prevented  soluteljneceesary  Tor  their  Gupport,  but 
her  from  receiving  the  profit*  arising  that  its  income  should  be  applied  to  the 
from  the  truat  property,  was  not  re-  support  and  education  of  the  children 
moved  by  her  marriage  during  her  under  the  control  of  the  wife,  it  was 
minority,  and  that  the  profits  accumu-  held  that  she  became  a  special  trustee 
lating  during  that  period  became  no  for  them,  and  that  the  trust  for  their 
part  of  the  principal  of  the  trust  estate,  maintemince  did  not  necessarily  termi- 
but  that  upon  her  majority  it  must  pass  nate  on  the  coming  of  age  of  one  of  the 
to  her,  free  from  her  husband's  control,  children,  who  continued  to  be  a  mem- 
Clark  V.  Anderson,  lo  Bush  (Ky.)  99.  ber  of  the  family.  Pilcher  v.  McHenry, 

By  ber  will, a tesUtrix gave  "theim-  14  Lea  (Tenn.)  77. 

provement  of  my  property  In  trust  to"  A  testator  made  his  executors  trus- 

ji  certain  named  trustee,  "  the  income  to  tees  over  all  trusts  created  by  his  will, 

be  paid  equally  to  my  brother  and  sis-  directing  them  to  pay  all  Incomes  over 

ter  during  their  natural   lives,  and  at  to  those  who  had  been  given  monej-  io 

their  death,  the  principal  I  give  to  my  trust.     It  was  held  that  they  were  tnis- 

aephews  and   nieces   then  surviving."*'  tees  over  those  devised  lands  where  the 

After   the   death   of  the   testatrix,  the  words  "in  trust"  were   used,  and  that 

brother  died,  leaving  the  sister  surviv-  they  might  pay  over  all   their  legacies 

Ing  him.  The  court  held  that  the  whole  without   seeing   to   the  application   of 

income   of  the   property   was   parable  them.   Wood  v.  Hammond,  16  R.  1. 9S. 

thereafter  to  the  sister  until  her  death.  See   generally,  as  to  the   validity  and 

ihe  gift  over  in    remainder  to  the  construction  of  such  trusts,   ICinsey  v. 

nephews    and    nieces    being   deferred  Lardner,  15  S.  &  R.  (Fh.J  193;  Mason 

until  that  time.    Loring  v.  Coolidge,  99  i>.  Jones,  3  Barb.  (N.  Y.J  119;  White  i'. 

Mass.  191.  Howard,   53  farb.  {N.  Y.)  394;   Vail 

By  her  will,  decedent  provided  that  v.  Vail,  4  Paige  (N.  Y.)  317;  Tucker  w. 
her  debts  should  be  paid  out  of  the  first  Tucker,  5  Barb.  (N,  Y.)  99;  Harrison 
money  that  might  come  to  hand,  and  v.  Harrison,  36  N.  Y.  C43;  Griffin  v. 
then  devised  real  estate  to  a  trustee  to  Graham,  t  Hawks  (N.  Car.)  96 ;  Bow- 
hold  the  land  for  fifteen  years  after  her  ers  ii.  Mathews,  4  Ircd,  Eq.  [N.  Car.) 
^leath,  distributing  the  proceeds  arising  358;  Bleight  v.  Manufacturers,  etc., 
therefrom,  and  at  the  expiration  of  that  Bank,  10  Pa.  St.  131;  Coburn  *.  An- 
period,  dividing  the  land.  It  was  held  derson,  131  Mass.  i;i3;  Carri>.  Brancfa, 
that  the  fact  that  the  first  three  years'  85  Va.  597;  Fay  v.  Fay,  1  Cush.  (Mass.) 
rentals  after  her  death  were  applied  to  93;  Putnam  f.  Story,  133  Mass.  205; 
payherdebts,  did  not  justify  the  trustee  Ware  v.  McCandlish,  11  Leigh  (Va.) 
In  holding  the  land  for  eighteen  years  633 ;  Rhett  v.  Mason,  18  Gratt.  (Vs.) 
Afterberdeathbeforedividlnglt.  Good-  541;  Withers  v.  Yeadon,  1  Rich.  Eq. 
win  V.  Goodwin,  69  Mo.  617.  (S.  Car.)  334. 

A  testator  bequeathed  the  residue  of  1.  See   McPheraon  -v.   Snowden,   19 

tii«  estate  to  executors,  in  trust,  to  pay  Md.  197,  in  which  it  was  held  that  the 

the  net  income  to  the  testator's  wife  so  use  of  the  word  "  Issue,"  in  a  declara- 

long  as  she  should  remain  his  widow,  tion  of  trusts,  both  in  reference  to  the 

to  be  expended  bjr  her  in  the  support  of  disposition   of   the   rents  and   profits, 

his  children,  and  directed   that  she  be  and   the  disposition  of   the  corfNi  of 

required  to  give  no  account  of  the  man-  the  estate,  justified  the   application  to 

ner  in  which  she  might  apply  it.     The  that  term,  thus  used,  of  the  rule  that 

court  held  that  this  bequest  created  no  technical   words  are   to  be   construed 

special  trust  in  her,  but  only  rendered  more  strictly  in  a  deed  orgrant  than  In 

her  liable  to  account  in  case  of  wrong-  a  will. 

doing,     Blddle's   Appeal,   80    Pa.   St.  3.  A  court  Is  not  justified  in  depart- 

358.  ing  from   the  ordinary  meaning  of  the 

But  where  a  testator  created  a  trust  terms  used  in  •  deed,  by  the  mere  fact 

lit  is  unusual  for  a  man  to  make  a 

t  in  favor  of  a  child  of  bis  wife  by  « 
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of  these  rules  to  particular  cases  is  shown  in  the  authorities,  of 
which  a  synopsis  is  given  below.* 

(omter  husband.  Evant  v.  King,  3  living,  to  con ve/ to  the  gnntor,  or  to 
JOD»  Eq.  <N.Car.)  3S7.  such  person  as  he  should  nominate, 
If  ihe  intent  of  the  deed  is  fairly  «■•  and,  on  the  grsntor's  death,  to  convey 
certsinabJe,  parts  inconsistent  with,  or  to  his  heirs.  It  was  held  that  the 
itpugoant  thereto,  ma/  be  rejected,  children  of  the  grantor  took  vested 
Stste  V.  Trask,  6  Vt.  355;  J7  Am.  equitable  interests  in  the  land  during 
Dec  554.  his  life,  which  they  could  convey,  sub- 
It  has  been  held  that  a  deed  to  a  ject  to  the  contingency  of  their  dying 
tmilee  expressed  to  be  for  certain  uses,  before  their  father,  or  of  hii  exercis- 
ii,  ta  between  him  and  the  benefici-  ing  his  right  of  appointment.  Whipple 
aries,  to  be  construed  strongly  against  n.  Fairchild,  130  Mass.  a6a. 
him.  Jones  v.  Butler,  30  Barb.  (N.  As  trustee  for  his  wife  B,  A  was 
V.)  641.  •  required  by  the  court  to  purchase  real 
A  provision,  in  a  deed  of  trust  to  estate  with  her  funds,  and  take  a  con- 
•ecure  payment  of  a  debt,  for  the  time  veyance  of  it  in  trust  for  her  separate 
andtennsof«ale,upontherailureof  Ihe  use  In  life,  the  remainder  in  fee  to  be 
grantor  to  pay  the  debt,  is  of  the  obli-  his  or  her  children's.  Instead  of  doing 
gition  of  the  contract,  and  a  taw  for-  this,  he  took  a  conveyance  "  to  the  only 
bidding  sales  under  such  deeds  for  a  proper  use  and  benefit  of  the  said  A, 
limited  time  is  unconstitutional.  Tay-  trustee  of  B,  her  heirs  and  assigns 
lorc.Steams,  18  GratL  (Va.)  244.  forever."  It  was  held  that  the  chll- 
A  deed  to  a  trustee  for  a  woman  and  dren  became  the  equitable  owners  In 
tbeheirsofher  deceased  husband,  there  fee  of  the  remainder,  and  that  the 
being  but  one  child,  conveys  an  estate  purchaser  of  the  wife's  Interest  at  a 
in  common  forthe  benefit  of  the  woman  judicial  sale  upon  execution  after  the 
and  child,  and  a  purchaser  from  the  husband's  death  took  her  interest  sub- 
trustee  is  charged  only  with  the  notice  ject  to  Ihe  equitable  rights  of  the 
ofsuch  an  estate,  and  not  with  notice  children.  McMillan  v.  Baker,  85  N. 
of  10  estate  for  life  In  the  woman  with  Car.  391. 

remainder  to  Ihe  child.     Bazemore  v.  So,  where  a  fund  is  given  to  the  trus- 

Davls,  55  Ga.  504.  tee  for  the  separate  use  of  a  married 

LA   conveyed  an   estate  to  B,  his  woman  for  life,  with  power  of  appolnt- 

heirs  and   assigns   forever,  to  his  and  ment  by  will,  and  In  default  of  appolnt- 

their  proper  use  in  trust,  nevertheless,  ment  to  her  child  In  fee,  the  use  is  not 

(or  the  use  of  A    for  life  and  of  his  executed  on  the  death  of  the  woman  If 

children  after  his  death,  and  In  default  she  fails  to  exercise  the  power  of  ap- 

ofsuch  children  to  his  appointees  by  pointment.  but  the  legal  estate  remains 

•rill,  and  in  default  ol  such  appointees  in  the  trustee,  and  his  devisee,  although 

ttien  to  the  use  of  bis  right   heirs.     A  a  volunteer,  takes  it  and  the  property  la 

was  held  to  have  acquired  an  equitable  t>ound  by  the  trust.     Lee  v.  Simpson, 

estate  in  fee,  notwithstanding  the  in-  37  Fed.  Rep.  la. 

lervening  power  of  appointment.  A  man  executed  a  deed  of  trust  of 

Brown   T.    Renshaw,   57   Md.  67.     So  property,    real    and    personal,   to   his 

where  one   conveys  land  and  person-  three  sons,  the  deed   reciting   that  he 

ally  in  trust  for  the  payment   of  his  had  purchased  a  certain  farm,  the  title 

debts,   the    income,   afterward,   to   be  to  which  was  In  his  daughter  and  her 

paid  to  himself,  and  the  ctrfus  to  his  husband,  and  that  they  should  receive 

bein.  In  case  he  shall  die  intestate,  his  nothing    under  the   trust   unless   they 

estate  Is  an  equitable   fee  simple  as  to  conveyed  It  to  the  trustees.     The  will 

(be  land,  and  an  analogous  estate  as  to  provided  that  the  grantees  should  con- 

the  persooalty.    Taylor  v.  Lindsay,  14  trol  the  property  as  fully  as  if  the  con- 

R.  I.  518.  veyance  had  been   made  free  from  any 

Reu  estate   was   conveyed  in   trust  trust,  with  full  power  to  sell  and  dts- 

for  the  gTBntor  to  occupy  It,   and  re-  pose  of  the  same,  except  that  said  farm 

ceive  the  rents  and  profits,  the  trustee  should  not  be  sold  until  after  the  death 

■0  join  him  in  such  conveyances  as  he  of  the  grantor,  and  that   the  grantor 

^cMld  make.  If   the  trustee  deemed  it  should  have  the  net  profits  and  the  use 

Xdient,   and.    If   requested   by   the  and  occupation  of  the  real  estate,  and 

and  children  of  the  grantor  then  should  pay  all  taxes  and  assessments 
76 
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and  keep  down  all  IncumbranccE ;  and  of  the  property  for  their  benefit ;  and 
it  was  further  provided  by  the  deed  that  tlie  surviving  parent  should  ap- 
that  the  grantor  should  liave  a  life  in-  point  a  trustee  to  manage  the  truBt 
terest  in  the  benefits  arising  from  the  after  his  or  her  death,  until  the  young- 
trust,  and  that  at  his  death  the  prop-  est  child  should  become  fifteen  years 
erty  nas  to  be  divided  among  his  chil-  old,  when  a  division  was  to  be  made, 
dren,  and  it  wag  held  that  the  legal  it  wag  held  by  the  same  court  that  the 
title  to  the  realty  was  vested  in  the  title  was  in  A,  as  trustee  for  B  and 
grantorby  the  deed,  and  the  trustees  had  children.  Adams  v.  Barlow,  69  Go. 
no  power  to  sell  it  until  his  death,  and  302. 

that  the  legal   title  of   the  personalty  In  a  peculiar  caseia  PettnaylTianiar 

was  vested  in  the  trustee*.     Byrne  v.  the   following   facts  developed:     Ii» 

Gunning,  75  Md.  30.  1816,  land   was   conveyed   by    A  "in 

Where  the  deed  provided  that  It  was  trust  for  the  use  and  benefit  of  B,  his- 

"the  intent  of  said  grantors  to  convey  wife  and  her  heirs  forever;  that  is,  the 

and  assign  Co  said  A,  to  be  held  by  him  children,  if  any,  begotten  by  A;  and 

and  thcise  who  succeed  him,  in  trust  for  her  daughter  C  ts  to  be  made  equal,  to 

the   said   grantors,  respectively,  as   to  be  tor  them  and  their  heirs  forever, 

their  several  estate  and  interest,  they  after  the  decease  of  A,  her  present  tius- 

respectively   controlling    the    invest-  band."    The    habendum  clause  stated 

ments,"   one   grantor's   interest   to   be  that  it  should  be  held"fDr  the  use  and 

held   free  from  the  control  of  her  bus-  benefit  of  the  said  wife  and  her  daugh- 

band,  another's  free  from    liability  for  ter  C,  and  the  children  begotten  by  A, 

his  debts,  and  the   interest  of  two  in  a  i[  any,  upon  the  body  of  said  B."     Five 

housetobesold"  with  the  affirmative  as-  children   were   afterward   born    to   A. 

sent  of  the  trustee,"  and  the  interest  of  and   B.     A   died   in    1846.     After   hie 

a  third  to  be  sold,  the  trustee  co-oper-  death,  a  special  act  of  the   legislature 

ating  and  uniting,  it  was  held  that  the  devised  the  estate  of  C  and  the  chil- 

trustee  held  the  same  kind  of  interest  in  dren,  and  conferred   it  upon   B,  who 

all  the  property  conveyed.     Warner  ti,  then  made  a   conveyance,  and   after- 

Sprlgg,  61  Md.  14.  wards   died.     It  was   held   that  the 

Where  land  was  conveyed  to  A  In  word  "children,"  in  the  deed,  was 
trust  for  B  during  B's  natural  life,  and  a  word  of  purcbase,  and  not  of  lim- 
after  herdesth  toher  heirsin  fee  simple  itation;  that  the  life  estate  passed 
"to  have  and  hold  the  said  premises  to  B,  with  a  vested  remainder  in 
unto  them  and  their  heirs  and  assigns  C,  which  opened  to  let  in  the  sub- 
forever,"  it  was  held  that  the  deed  ere-  scquently  tram  children;  that  it  was 
ated  a  trust  estate  during  the  benefici-  ijeyond  the  power  of  the  legislature 
ary'i  life,  and  that  the  heirs  received  a  to  devise  the  remainder,  and  that,  until 
contingent  remainder.  Zuver  v.  Lyons,  the  death  of  B,  C  and  the  children  had 
40  Iowa  510.  no   right  of  possession.     Wolford   v. 

In   McCoy   v.  Monte,  90   Ind.   441,  Morgenthal,  gi  Pa.  St.  30. 

where  real  estate  was  conveyed   to  A  The  grantor  conveyed  property  Ii» 

and  B,  husband  and  wife,  in  trust  for  C,  trust  for  his  wife  and  daughters  In  fee, 

hischildren  and  their  descendants.  If  be  simply   stipulating    that    the    trustee 

should  have  any,  or.  In  the  absence  of  should,  upon  their  request,  convey  by 

such  children  or  their  descendants,  then  proper  deed  to  whomsoever  they  might 

in  trust  for  the  heirs  of  A  and  B,  with  designat 

power   to  sell,  and  convey  such    lands  ulation 

with  C's  consent  and  recommendation,  trustee,  and  not  to  be  c 

the  proceeds  in  other  land  to  be  held  limitation  of   a  fee  after  a  fee,  or  the 

for  the  same  purpose,  It  was  held  that  substitution  of  a  fee  for  a  fee.     CUrk», 

such   conveyance,  under   the   Indiana  Piatt,  30  Conn.  382. 

statute,  did  not  Invest  C  with  a  legal  A  deed  of  trust  contained  apt  words 

title  to  the  land,  and  that,  therefore,  he  of  limitation  and   provided  that.  If  the 

could  not  convey  it  to  another.  grantor's   wife  should    leave    no   will. 

So,  where  A  executed  s  deed   recit-  her  share  should  be   conveyed,    after 

ing  that  he  did  thereby  "  grant,  bar-  bis   death,    to  the   person  or   persons 

gain,  and  sell  "  to  B.  his  wife,  and  lier  legally  entitled,  and   it  was  held   that 

children,    under  specified  limitations,  neither  the   grantor  nor  his  son  who 

the  premises,  to  hold  during  A'e  life  as  died  before  him,  had  any  Interest   in 

trustee  for  B   and  children,  for  their  the  estate  which  could  be   reached  by 

use,  with  power  to  sell,  rent,  or  dispose  creditors,  and  that  the  maxim  nemo  eil 
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fection,  executed  a  conveyance  of  land  tice,  35  Hun  (N.  Y.)  317. 

to  his  wire  and  their  children  for  life,  So,  In  another  case,  a  trust  in  lands 

and  tt  her  death  to  the  said-  children,  conveyed  by  ■  mother  to  her  infant  too, 

and  other  children  then  living,  by  him,  by  a  deed   absolute  and  declaration  of 

and  their  heirs,  and   in   case   of   her  trust  exchanged,  wBS  sustained  under 

deith  without  children,  to  revert  to  A  the  circumstances  of  the  case  against 

and  his  heirs,  -with  power  of  said  A  to  the  heirs  of  the  son  after  his  dealh.upon 

act  11  trustee  -for  the  wife  and  chil-  the  ground  that  the  declaration  of  trust 

dreii;  to  control  the  property  subject  should  be  construed  with  the  deed  as 

to  ibe  trust;  to  collect  the  rents.  Issues  part  of  the  same  transaction,  and  that 

and  profits,  and  expend  the  same  in  the  the  acta  and  admissions  of  the  son  after 

support,  maintenance,  and   education  he  became  of  age  Indicated  that  he  had 

«[  Slid  wife  and   children,   and   with  confirmed  the  trusL     Owens  ti.  Owens, 

power  to  the  wife  to  change  the  trus-  33  N.  J.  Eq.  60. 

teeship  on  application  to  the  chancel-  A  father,  who  was  about  to  marr}'  a 

lor,  iBii  it  was  held  that  a  charge  was  second  time,  conveyed  property  in  trust 

created  in  the  nature  of  a  trust  on  the  "  for  the  equal  benefit '   of  his  six  chll- 

wife's  life  estate,  for  the  maintenance,  dren,  with  a  reservation  of  the  right  to 

suf^rt,  and  education  of  the  children,  control  and  manage  the  property,  and 

Haiwell  II.  Hoppie,  70  Ga.  15::.  order  a  sale  or  division  at  any  time  as 

Where  a  wife  conveyed  land  to  her-  the  children  should  come  of  age,  but 

self  as  trustee,  covenanting  to  bold  the  stipulating  that  the  funds  were  to  be  in 

title  to  the   use   of  her    daughter   P,  no  case  diverted  from  the  interest  of  the 

and  any  children   F  might  have,  free  children.     It  was   held  that   the  chil- 

from   the  control  or  contracts  of  any  dren  took  vested  interests,  with  which 

future  hust>and,   it    waa   held  that  F  there  was   nothing  In  the  reservation 

toolt  equally    with  any  chlldreD  that  inconsistent,  and   that  a  son  who  left 

she  might  thereafter  have  bom  to  her,  home  at   the  lime  the  deed  was  eie- 

Pearce  v.  Brooks,  53  Ga.  435.  cuted,  could   recover  what   his   father 

So,  where  A  executed  a  deed  reclt-  had   received   as  his  share  during  his 

ing  that  he  did  thereby  "  grant,   bar-  minority  from   his   father's   executrix. 

gain,  and  sell   the  premises  to  B,  his  Baldwin  v.  Baldwin,  76  Va.  345. 

wife,  and  her  children,  under  specified  Where  the  wife's  land  was  conveyed 

limitations,  to  hold  during  A's  life  as  by  the  husband  of  the  wife.  In  trust  as 

tnuteefor  B  and  children,  for  their  use,  to  one- third  part,  to  pay  the  rents  and 

with  power  to  sell,  rent,  or  dispose  of  profitB  during  the  lifetime  of  the  latter 

the  property  for  tbeir  benefit,  a  trustee  to  such  person  as  she,  whether  sole  or 

to  be  appointed  by  the  surviving  par-  covert,  should  from  time  to  time  ap- 

CDt,  to  manage  the  trust  after  his  or  point  by  revocable  instrument,  or  in 

her   death    until    the  youngest   child  the  default  of  appointment,  to  herself, 

should   become   fifteen  years   of  age,  notwithstanding  coverture,  and  in  case 

when  a  division  was  to  be  made,"  It  of  coverture  to  her  separate  use;  and 

was  held  by  the  same  court  that  the  it  was  further  provided  that  the  rents 

title  was  in  A  as  trustee  for   B  and  and  profitB  were  not  to  be  anticipated, 

children.  AdamsT'.Barlow,69Ga.  303.  or  liable   for  her  debts  or  for  those  of 

Where  it  is  doubtful  by  the  terms  of  her  then  or  any  future  husband,  it  was 

a  conveyance  to  trustees  with  power  to  held  that  the  trust  was  an  active  one 

sdl,  whether  the  trustees  take  as  joint  and  should  be  sustained,  notwithstand- 

tenants    or   tenants    in   common,   the  ing  the  devise.     Fry's  Estate,  it  Fhila. 

courts  will,  if  possible,  hold  that  they  [Pa.)  305. 

take  as  joint  tenants.  So,  where  a  con-  But  in  another  case,  a  conveyance 
teyance  was  made  to  trustees  with  under  seal  by  A  to  B  of  certain  lands, 
power  to  sell  and  use  the  proceeds  to  which  authorized  B  to  sell  and  convey 
pay  the  expenses  and  the  debts  of  the  them,  and  until  sold,  to  rent  them, 
grantor,  and  the  deed  was  silent  as  to  making  deeds  for  all  real  estate  al- 
whether  the  trustees  should  take  as  ready  contracted  to  be  sold,  "on  pay- 
joint  tenant*  or  tenants  in  common,  ment  of  the  debts  owing  on  them  re- 
Ihej  were  held  to  take  as  joint  tenants,  spectively,"  and  to  dispose  of  the  pro- 
Saunders  v.  Scbmaelzle,  49  Cal.  59.  ceeds :  First.  To  meet  tbe  expenses 
'AtniBtdeedandaconfidentialwrit-  of  the  trust.     Second.  To  pay  over  tbe 
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residue  to  A  during  bis  life,  or  to  ap-  In  the  deed,  and  such  others  a«  might 

propriale  it  to  his  use  under  his  dlrec-  be  thereafter  bom  of  his  then  wife,  to 

tion.     Third.  After   his   death,    and  be  divided  among  them  equally,  and 

after  hU  debts  should  be   paid,  to  dig-  until  such  division  to  be  occupied  and 

tribute  the  residue  as  thereafter  to  be  used  for  the  support  of  the  children ; 

directed  in  a  supplementary  writing;  and  he  also  convejed  another  estate  to 

but  should  no  such  writing  be  eiecuted,  trustees  In  trust  for  the  benefit  of  the 

then  distributed  among  the  heirs  of  A.  wife  of  B,  and  at  her  death  to  be  divided 

This   was   held  not  to   create   an  ex-  among  her  children;  it  was  held  that  the 

pressed  I  rust,  such  as  the  Nnu    York  legal  estate  in  the  first  estate  vested,  not 

statute  authorized,  inasmuch  as  it  did  in  the  father,  but  in   his  existing  chll- 

not  create  any  trust  for  the  benefit  of  dren  named  In  thedced,subjecttoopeii 

creditors,  nor  anj   trust  to  receive  the  and  admit  such  other  children  as  his 

lands  and  profits  and   applj   them  to  wife   might  thereafter  have ;  that  the 

the  use  of  the  grantor  for  life.     Heer-  legal  title  to  the  second  estate  was  In 

mann  v.  Burt,  78  N.  Y.  159.  the  wife,  but  that,  as  she  had  applied 

Where  it  is  clear  that  a  deed  was  for  a  change  of  trustees,  which  had 
expreisly  and  exclusively  intended  to  been  made,  and  the  sale  ordered  and 
create  a  trust,  the  habendum  and  the  made,  and  thus  held  herself  out  ashav- 
covenants  do  not  necestarlly  give  anv  lug  only  an  equitable  title  to  the  prop- 
beneficial  interest  to  the  grantee.  Mc-  erty,  she  could  not  disturb  the  title  of 
Elroy  %<.  McEIroy,  113  Mass.  509.  the  purchaser  at  the  sale.    McNish  v. 

A    conveyance  granting   an    estate  Guerard,  4  Strobh.  Eq.  (S.  Car.)  66. 

which  vests  at  once,  but  reserving  a  Where  a  father,  hy  a  deed  of  trust, 

life  estate   to  the  grantor,  creates  no  settles  upon  his  daughter  certain  slaves 

trust  for  the  benefit  of  the  grantor  in  for  life,  and  if  she  marries,  then  in  trust 

the  estate  granted.   Craven  ti.  Winter,  for  the  joint  use  of  herself  and  husband, 

38  Iowa  47a.  andlncaseorthedeathofeitberofthem. 

The  entire  instrument   whereby  the  then   in   trust   for   the   survivor,   and, 

trust  Is  created,  must  be  considered  in  upon  the  death  of  the  survivor,  then  to 

determining  the  nature  and  terms  of  the  issue  that  may  hereafter  be  born  of 

the   trust,    and   where  tbe  granting  the  marriage  absolutely,  the  daughter 

clause  of  the  deed  declares  a  trust  un-  having  married  twice  a'nd  having  Usue 

limited  in  time,  with  a  qualification  at  bj   both    marriages,   the  issue  of  each 

the  closeofthedeicripMoDoftheprem-  marriage  takes  share  and  share  alike, 

ises,  putting  a  limit   upon   the   dura-  May    -o.   May,  7   Fla.    107;   48  Am. 

tion  of  the  trust,  this  latter  clause  must  Dec.  431. 

be  conEidered    as  a  limitation   of  the  Fowen  of  TrnttM. — A  power  to  sell 

general    words   first  used.     Parker  v.  and  reinvest,  given  to  the  trustee,  his 

Murch,  64  Me.  54.  heirs  and  assigns,  from  time  to  time  as 

A,,  for  a  valuable  consideration,  con-  he  shall  deem  It  expedient,  to  sell  or 
vej'ed  land  to  the  selectmen  of  a  town,  mortgage,  etc.,  at  h!s  discretion,  is  a 
and  their  successors  in  office,  for  the  specialdiscretlonal  power,  anddoes  not 
use  of  E,,  and,  after  his  death,  if  any  of  devolve  upon  a  new  trustee  appointed 
the  premises  should  remain,  then  to  E.'s  by  the  court,  and  a  provision  that  In 
heirs  forever,  to  hold  for  the  use  afore-  case  the  income  of  the  trust  estate 
said,  at  the  discretion  of  tbe  grantees,  shall  prove  insufficient  for  the  mainte- 
E.  being  In  possession  of  the  premises  nance  of  the  grantor's  wife,  the  trustee 
before  and  after  the  conveyance  until  shall  sell  or  mortgage  a  part  of  the 
his  death,  and  having  devised  the  same  whole  and  "  apply  the  proceeds  to  the 
to  his  wife  in  fee.  It  was  held  that  the  purposes  aforesaid,"  confers  no  title  of 
said  selectmen  took  a  legal  estate  in  reinvestment,  except  as  to  such  surplus 
trust  for  E.  and  his  heirs ;  that,  as  the  proceeds  as  might  from  time  to  time 
legal  estate  was  in  trust,  It  must  be  be  In  his  hands,  for  obtaining  Interest 
commensurate  with  the  trust,  and  thereon,  till  needed  for  the  wife's  sup- 
therefore  it  was  an  estate  In  fee  simple;  port  Bailey  v.  Burges,  10  R.  I.  43a. 
and  that  E.  had  an  equitable  fee  simple,  But  a  deed  to  secure  a  debt,  giving  the 
which  be  might  lawfully  devise.  New-  trustee  power  to  "  seize,  sell,  and  dis- 
hall  ».  Wheeler,  7  Mass.  i8g;  Norton  pose  of"  certain  real  estate,  unless  the 
V.  Leonard,  t3  Pick.  (Mass.)  15a;  debt  be  paid  at  a  given  time,  and  pro- 
Heath  V.  Knapp,  4  Pa.  St.  33S.  viding  the  manner  of  sale,  and  that  the 

A  conveyed  an  estate  to  B,  in  trust  proceeds   shall  be  first  applied  10  the 

for  B's  children,  then  alive  and  named  payment  of  the  debt,  then,  if  there  be 
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tnj  balance,  to  the  grHntor,  p«Me>  auch  A  made    himielf  the  truitee  of  real 

■  tille  to  the  tniBtee  as  will  enable  him  ettate  for  the  benefit  of  hit  wife  and 

torccover  in   ejectment  to  carry   into  children,  preservinga  power  of  «ale  for 

tStcl  the  purposes  of  the  trust.  Cam-  their  benefit  according  to  hia  own  dii- 

eron  v.  PhlUipa,  60  Ga.  434.  cretion  ;  afterwards,  he,  with  his  wife. 

Certain  land  was  convejied  \>y  A  for  mortgaged   the    propertj',   which   was 

the  use  of  B  and  others,  with  an  abso-  sold  under  the  mortgage  and  a  surplus 

lute  control  of  the  property  conveyed ;  obtained ;  A  being  then  dead,  the  sur- 

aod  in  the  exercise  of  a  "  sound  dlscre-  plus  was  held  to  belong  I0  the  trust  and 

tion  to  leaK  and   release,  Incumber  or  not  to  A's  estate.     McAleer'a  Appeal, 

convej,  in  mortgage  or  fee,  or  diapose  99  Pa.  St.  138. 

of  in  anj  waj  the  said  A,  In  the  exer-  Where  B.  conveyed  property  to  L.., 
cise  of  I  sound  discretion,  as  aforesaid,  by  conveyance  reciting  hU  approach- 
may  deem  best  for  the  intereat  of  said  Ing  marriage  and  his  Intention  to  make 
beiiefidiries,  reinvesting  the  proceeds  a  settlement  on  hia  contemplated  wife, 
tliereof  for  the  best  Interest  of  the  said  and  that  the  conveyance  was  made  to 
beneficiary."  It  was  held  that  this  L.  that  he  might  convey  the  estate  to 
gsve  tlie  trustee  no  power  to  mortgage  trustees  for  the  twnetit  of  the  wife  upon 
tiie  propertv  to  secure  his  own  individ-  such  trust  as  he  should  approve,  the 
naldeliL  Siferriman  w.  Russeil,  39  Tei.  convcrance  was  held  to  aulhoHze  L., 
378.ScealaoBeatty  i>.Cl8rk,aoCat.li.  with  B. 'a  approval,  to  insert  a  power  of 
Where  a  deed  provides  that  the  sale  In  the  trust  deed.  Belmont  r: 
tnuteeaare  to  keep  Clje  principal  aafely  O'Brien,  la  N.  Y.  394. 
inTctied  according  to  their  Ixst  judg-  After  a  deed  of  trust  upon  land  had 
ment,  and  from  the  Income  thereof  t>een  recorded, thegrantorconveyedthe 
pay  the  grantor  the  sum  of  (j.ooo  each  property  to  a  third  person,  who  con- 
year,  the  annuity  Is  to  be  derived  from  veyed  it  to  another.  The  first  grantor 
the  income  alone.  Veazic  v.  Foraalth,  then  moved  from  the  land,  and  the  last 
•jd  Me.  173.  alienee  moved  in.  While  the  last  alien- 
The  courts  will  be  mainly  governed  ee  wag  thus  residing  on  the  land,  it 
by  the  general  scope  and  object  of  the  was  entered  upon  by  the  trustee,  under 
truat  and  the  nature  of  the  duties  which  the  deed  of  trust,  sold  according  to  the 
tbe  trustee  is  required  to  discharge,  In  provisions  of  the  trust,  and  conveyed  to 
deciding  the  right  of  the  trustee  to  re-  the  purchaser.  In  ejectment  br  the 
Iain  the  possession  and  management  of  purchaser  from  the  trustee  against  the 
the  trust  estate  against  the  equitable  purchaser  from  the  grantor,  ?t  not  be- 
tenaut  for  life.  Williamson  n.  Wilkins,  ing  found  that  there  was  any  adverse 
l4Ga.  416.  possession  at  the  lime  of  the  convey- 
Itdoec  not  necessarily  follow,  from  a  ance  by  the  trustee,  the  conveyance  by 
provision  giving  the  trustees  full  power  the  trustee  was  held  valid.  Pownal  i>. 
to  retain  the  trust  property  in  their  Taylor,  10  Leigh  (Va.)  179;  34  Am. 
handi,  unsold  and  undivided,  until  after  Dec.  735. 

a  specified  time,  that  it  should  be  di-  A  husband  conveyed,  by  postnuptial 

vided   after    that   time.     Zabriskie    v.  aettlement,  all  the  property  which  he 

WetiDore,  36  N.J.  Eq.  18.  had  acquired  by  his  marriage  to  trus- 

Where  money  la  given  to  a  village  to  tees,  to  hold  and  keep  the  principal  and 

erect  a    suitable   building  for   a   high  interest   during   the   marriage   eiempt 

school,  without  endowment  or  further  from  his  debts,  contracts,  and  control ; 

direction  as  to  Its  maintenance,  the  vil-  lo  be  managed  and   disposed  of  on  the 

lage  may  use  its  reasonable  discretion  separate  orders  and  receipts  of  his  wife, 

on  the  subject,  and  put  it  on  the  basis  or  by  her   deeds  or  will,   so   that   she 

or  the  public  schools.      Such  building  might   enjoy   and   dispose   of  it   as   it 

■nay   be   lawfully   used    In   connection  came   from   her  parents  and  sister,  or 

■ilh  prrparatory  grades,  and  a  court  of  might  thereafter  in  any  manner  accrue 

Saity  cannot  control  the  construction  to  her,  in  all  respects   at  if  she  was  not 

the  local   authorities  in  completing  married  ;  and  it  was  held  that  all   the 

the  scheme  and  raising  money  for  its  interest   which   her    hual>and  had   ac- 

tupport    at   public  eipenae,   otherwise  quired  by  the  marriage  passed  to  the 

than  m»j  be  provided  for  by  law,  when  trustees  by  the  deed,  which  created  a 

no  private  funds  are  given  to  the  trust  good  and  valid  trust  under   the  AVw 

for  that  purpose.     Hathaway  v.   New  TVint  statute;  that  the  deed  did  not  past 

Bittjmore,  48  Mich.  3;l.   See  also  Kil-  the  right  to  dispose  of  the  real  estate  In- 

pfttrick  V.  Graves,  51  Miss.  433.  volVed,  nor  the  rents  and  profit  thereof 
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beyond  the  lifetime  of  the  hutband,  as  and  confidence  t>etween  them,  and  that 

he  had  no  power  to  convey,  and  that  D.  was  bound  to  do  nothing  adverse  to 

the  fee  in  the  realty,  and  the  right  to  W.  in  the  matter,  and  upon  the  tender 

diapose  of  it,  and  the  rents  and  profits  of  (loo  and  the  amount  paid  for  the 

afler  his  decease,  remained   as   if  the  land,  the  court  decreed  that  D.  should 

deed  had  not  been  executed ;  and  that  hold  the  land  in  trust  for  W.     Winn  v. 

the  power  of  appointment  b_v  the  deed  Dillon,  17  Miss.  494. 

to  Ule  wife  extended   to   the   absolute  A  trust  authorized  the  trustee  to  re- 

disposal  by  her  of  the  principal   and  celve  certain  money  and  invest  a  por- 

income,  or  any  part  thereof.     Cruger  tlon  in  an  accummulatiag  fund,  and  at 

v.  Cruger,  5  Barb.  (N.  Y.)  335.  the   donor's    decease  to    pay   over  so 

The  owner  of  land   in  fee  executed  much  of  said  fund  to  tbe  trustee  under 

declarations  or  certificates  of  trust  to  the  will  of  her  late  husband  as  might 

several  persons,  by  which  he  acknowl-  be  necessary  to  make  the  value  of  th« 

edged   that  each   had   an   equai  share  property   in   the   hands  of  said   trus- 

tberein,  and  agreed  to  hold  the  same  in  tee  equal  to  the  present  value  of  $146,- 

trust   for   them,    to    sell  and    dispose  000;  in   fact,   at  the   time    the   will 

thereof  for  their  l>enefit,  and  to  divide  was  made  the  value   of  the    proper^ 

the    proceeds    amone  them,   and,  if  in    the    bands   of  the    trustee   under 

directed  by  them,  to  aUot  and  set  apart  the   will  was    leas  than  that  sum.     It 

the   land  to   and   among  the  owners,  was  held  that  the   trustee   under   the 

It  was  held  that   the   holders  of  tbe  deed  should  pay  to  the  trustee  under 

certificates  had  each  an  interest  in  the  the  will  enough  to  malie  the  value  of 

power  and  covenants  of  the  declarant,  the    property    Ifl  his   hands   equal   to 

and  that  he  was  bound  to  execute  them  $146,000.     Lowell  f.   Loring,   i  Allen 

personally  and  could  not  delegate  them  (Mass.)  466. 

or  substitute  others  to  execute  them,  A  conveyed  land  to  B  by  an  abso- 
and  that  it  was  part  of  the  considers-  lute  deed,  and  B  gave  a  wrinea  con- 
tton  that  the  owner  should  exercise  tract  to  A,  promising  to  sell  the  land  at 
his  skill  and  judgment  in  disposing  of  a  certain  lime  and  pay  two  notes  with 
the  estate.  Suarez  v.  Pumpelly,  3  the  proceeds,  and  the  balance  to  A. 
Sandf.  Ch.  tN.  Y.)  336.  The  trustee  It  was  held  that  B  took  the  land  in 
of  lands,  in  which  he  had  a  life  estate,  trust,  and  that  it  was  his  duty  to  make 
was  authorized  by  the  court  of  chan-  a  sale  at  the  time  specified  and  appro- 
eery  to  execute  a  mortgage  on  them  priite  the  proceeds  in  a  manner  set- 
f or  the  money  already  advanced  and  tied  in  the  contract ;  that  C,  who  was 
debts  due  from  him, .as  also  formoneys  a  surety  on  one  of  the  notes,  though 
to  be  advanced,  and  to  apply  the  pro-  ignorant  of  the  trust  at  the  time  it  was 
ceeds  to  the  payment  of  his  debts,  and  undertaken,  was  yet  entitled  to  enforce 
invest  the  surplus  to  yield  an  income  his  execution  when  informed  of  it.  If  it 
for  his  support.  It  was  held  that  he  had  been  previously  valid,  and  if  there 
was  not  authorized  by  this  to  execute  a  was  a  mortgage  on  the  estate  not  men- 
mortgage  for  clothing  to  be  thereafter  tioned  in  the  contract  but  known  to  B 
furnished  him  or  his  children,  nor  up-  at  the  time  of  its  execution,  he  might 
on  a  verbal  promise  or  written  agree-  pay  It  off  and  take  the  amount  from  the 
ment  to  advance  him  money.  Wimam-  proceedsof  thesale.  Pratt  v.  Thornton, 
son  V.  Field,  3  Sandf.  Ch.  tN.  Y.)  533.  38  Me.  355 ;  48  Am.  Dec.  49a. 

W.  entered  Into  a  contract  with  D.,  Real  estate  and  slaves  were  conveyed 

by  which  he  agreed  to  give  the  latter  in   trust  to  pay  a  debt,  with  the  stipu- 

fjoo,  in  consideration   that  D.  would  lation  that  the  slaves  be  first  sold,  and 

give  him  the  numbers  of  certain  tracts  In  tbe  event  they  should  fall  to  produce 

of  public  land  which  he  (W.)  wished  enough  to  pay  the  debt,  then  the  real 

to  enter;  and   after   D.  gave  him  the  estate  should  be  sold.     By  the  request 

numbers,  W.sentan  agent  to  the  proper  of  the  person  in  interest,  sale  was  de- 

otlice  with  directions  to  enter  the  land  layed,  and  before  the   sale  was   made 

for  him.     D.  went   to  the  place  of  en-  the  civil  war  emancipated  the  slaves, 

try  and  in  conversation  with  the  agent  It  was  held  that  this  emancipation  did 

offered   to  enter  the   land  for  W.,  but  not  preclude  the  sale  of   the  land,  as 

before  the  agent  could  enter  the  land  tbe  proper  construction  of  the  trust  re- 

for  W.,  D.  entered  it  for  himself  and  quired,  not  that  a  sale  of  all  the  slaves 

refused  to  transfer   it  to   W.     It  was  conveyed  must   lake   place  before  the 

held  that  the  contract  between  W.and  hind  could  be  sold,  but  that  in  the  ad- 

D.  created  a  relation  oE  private  trust  ministrationof  the  trust,  personal  prop- 
80 
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TRUSTS  AND  TRUSTEES,  by  Ttiimm. 

X  ACCEPTAHQI  OB  DUCLAHIBB  BT  TBimiX.— No  one  Can  be  com- 
pcUed  to  act  as  trustee  of  an  express  trust,  if  he  refuses  to  accept 

the  appointment.'  Even  where  one  has  agreed  in  advance  to  ac- 
cept the  trust,  he  may  afterwards  refuse  to  do  so*  And  where  a 
conveyance  is  made  in  trust  to  public  officers  and  their  successors 
in  office,  the  successors  are  not  bound  unless  they  accept  the  trust.' 

tttj  (hould  first  be  used,  and  that  luch  death  of  A.    In  rt  McCaffrey's  E*t*t«, 

pcnonal  propertj  as  had  existed  at  the  50  Hun  (N.  Y.)  371. 

time  of  the  sale,  must  be  taken  as  far  as  See   also    the    Cotlowlug    additional 

il  would  go,  and  after  that  the  real  ea-  cases  involving  the  construction  of  pe^ 

tite.    Thurmond  v.  Woods,  i^  Gratt.  culiar  deeds    of   trustr      Thompson  v 

(Va.)  717,  McDonald,  3  Dev.  &  B.  Eq.  (N.  Car.) 

A  deed  of  gift  by  a  father,  of  certain  463;   Bowen   v.  Chase.  94  U.   S.  f   ' 

property,  including  two  negro  women,  Embur}' v.  Sheldon,  50  How.  J'r. 

lo  bis  daughter  and   her  husband,  and  Y.  Supreme  Ct.)  324.;  Albee  i>.  Holi 

her  children,  bom  and  to  be  born,  for  114  Mbhs.  470;  Hobbsi/.  Chesley,  55  N. 

their  support  during  her  life,  with  re-  H.  31  ;  Scott  v.   Rand,   118  Mass. 

mainder  to  the  children,  and  appointing  Harding  u.   St.   Louis   F.  Ins.  Co.,  3 

a  trustee,  makes  the  mother  a  joint  ten-  Tenn.  Cfa.  46;  ;  Guilmartf  n  v.  Stevens, 

ut  or  tenant  in  common  with  her  chil-  5c  Ga.  303 ;  Provost  v.  Provost,  7  Hun 

dren,  andthe  trustee  is  enUtled  to  the  (N.Y.)  81 ;  Jones  «,  Butler,  ii  Hun  (N. 

possession,  which  he  must  take  as  soon  Y.)  413;   Oxford  Union,  etc..  Soc.  v. 

u  the  proper  execution  of  the  deed  re-  West  Congregational  Soc,  55  N.H.  463; 

tfam.     Davis  v.  Hunter,  13  Ga.  17a.  Tyson  v.  Latrobe,  43  Md.  31^;  Badgett 

A  deed  which  conveyed  land  in  trust  v.   Keating,   31   Ark.  400;   Thomas   i>. 

forAand  the  heirs  of  her  body  upon  Crawford,  57  Ga.  an;   Ash's   Appeal, 

a  sufficient  consideration,  and  provided  80  Pa.  St,  497;   North   American  Land 

that  the  trustee,  at  the  request  of  A  and  Co.'s  Estate,  S3  Pa.  St.  493;  Du  Bose  v. 

her  heirs,   might   sell  the  estate   con-  Carlisle,  51  Ala.  590;  Tyler  u.  Granger, 

lejed,  and  hold  the  proceeds  of  such  48  Cal.  159. 

sale  in  trust  in  like  manner,  was   held  1.  Robinson  v.  Pitt,  3  P.  Wms.  351 ; 

not  to  exclude  the  power  to  mortgage  Lowry  n.  Fulton,  9  Sim.  13^;  Moyle  v. 

fbrtbebenefitofthebeneGciarles.  Wood  Moyle,  3   R.   &    M.   715;   Mahony   v. 

V.  Kkc,  103  Mo.  3J9.  Hunter,  30  Ind.  a^o;  Beekman  v.  Bon- 

t'nder  the  provisions  of  an   Instru-  sor,  33  Is.  Y.  19^;   8   Am.    Dec.    369; 

ment  of  trust,  the  trustee  was  directed  Burritt   v.   Silliman,   13   N.Y.  93;  64 

when  the  beneficiary  was   twenty-two  Am.  Dec.  530. 

£\tn  old  to  invest  the  trust  funds  fn  a  He  may  renounce  euch  a  trust,  even 

rai,  and  advance    what    implements  if  such  renunciation  would  deprive  the 

and  stock  should  be  needed  to  operate  beneficiary   of  some   benefit    intended 

it,  the  implements  and  stock  to  be  given  for  him  by  the  testator.     Beekman  v. 

to  the  beneficiary  absolutely,  and  the  Bonsor,  13   N.  Y.   398;   80   Am.   Dec. 

farmtOEUndin  the  name  of  the  trustee.  369;  Kennedy  v.  Winn,  80  Ala.  166. 

Authority  was  given  to  the  trustee  to  S.  Doyle   v.   Blake,   3    Sch.   &   Lef. 

•til  the   farm   at  any  time,  and  invest  339;  Evans  v.  John,  4  Beav.  35;  Smith 

the  proceeds  in  real-estate  securities.  It  -v.  Knowles,  a  Grant  Cas.   (Pa.)   413; 

vas  held  that  a  court  of  equity  had  the  Crook  v.  Ingoldsby,  2  Ir.  Eq.  375. 

power  to  authorize  the  trustee  to  make  Such  refusal  will  not  invalidate  the 

aKh  investments  at  once,  without  first  trust,  ior  the  court  will  appoint  another 

purchasing  the  farm.  Miliigan  v.  Pleas-  trustee.     Nicoll   v.  Miller,  37  111.  3S7; 

ants,  74  Md.  8.  Nicoll  v.  Ogden,  29  I]].  313;  81   Am. 

But  where  real  estate  was  conveyed  Dec.  111;  Cloud  v.  Calhoun,  10  Rich, 

loa  trustee  in  trust  to  receive  the  rents  Eq.  (S.  Car.)  358 ;   Elstner  r.   Fife,  33 

and  profits  and  pay  them  to  A  for  life ;  Ohio  St.   358;   Johnson   v.   Roland,   3 

on  her  death  to  sell  or  partition  the  real  Baxt,  (Tenii. )  Z03;  Thatcher  v,  St.  An- 

cslate,  one- third    to   vest   in   B,  and  a  drew's  Church,  37  Mich,  364.     See  also 

fnrther  trust  was  declared  as  to  the  res-  infra,  this   title,  Succetsion   and   Af- 

idue  thereof;  it  was  held  that  the  trustee  f  ointment  0/  New  Trustee. 

had  DC  power  to  execute  a  tease  which,  S.  Delaplaine  v.  Lewis,  19  Wis.  476. 

la  against  B,  would  be  binding  at^r  the  Under  the  Rhode   Island  Statute  of 
»7  C.  of  L.— 6                             81 
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TRUSTS  AND  TRUSTEES. 


No  title  vests  in  the  proposed  trustee  unless  he  expressly  or 
impliedly  accepts  the  trust,  or  in  some  manner  assumes  the 
duties  and  liabilities  thereof.*  In  the  absence  of  anything  to  the 
contrary,  a  trust,  beneficial  to  the  trustee,  will  be  presumed  to 
have  been  accepted,  especially  after  a  long  period  of  time  has 
elapsed  without  any  disclaimer.' 

The  acceptance  may  be  express,*  or  it  may  be  implied  from 
acts  of  the  proposed  trustee,  such  as  qualifying  and  proceeding 
to  carry  out  the  provisions  of  the  trust  deed  or  will,*  permitting 
an  action  concerning  the  trust  property  to  be  brought  in  his  name,* 

be  pmumed  from  the  posacBGlon  re- 
maining with  the  beneficiary.  Pennr 
».  D.vl,,  3  B.  Uon.  (KyJ  J13. 

3.  EiprcEt  acceptance  ib  generally 
shown  by  the  truBtee  signing  the  deed, 
or  writing  hts  acceptance.  Patterson 
t/.  Johnson,  113  II!.  559. 

DMlkratlon  of  Tmrt, — The  trustee 
may  also  execute  what  is  called  a  dec- 
laration of  trust,  staling  that  he  holds 
certain  property  in  trust  Tor  certain 
persons,  etc.  The  owner  of  property 
may  constitute  himself  a  trustee  In  this 
way.  The  declaration  may  be  in  writ- 
ing, or,  in  the  case  of  personal  property, 
it  may  be  parol.  See  Declarations, 
vol.  r;,  p.  36S.  See  also  Doe  v.  HarHa, 
i6lrf.  &W.  517;  Union  Mut.  L.  Ins. 
Co.  u.  Campbell,  95  111.  367;  35  Am. 
Rep,  t66;  Tanner  v.  Skinner,  11  Bush 
(Ky.J  lao;  Urann  l,  Coatcs.  logMass. 
581  ;  Bales  v.  Hurd,  65  Me.  180;  Mc- 
Clellan  v.  McClellan,  65  Me.  500;  jb- 
fra,  this  title,  Who  May  Create  a 
Trutt. 

4.  Earle  ii.  Earle,  93  N.  Y.  104;  Har- 
vey V.Gardner,  41  Ohio  St.  641; 
Ridenour  -o.  Wherritt,  30  Ind.  485; 
Flint  V.  Clinton  Co.,  11  N.  H.  433; 
Lewis  -v.  Baird,  3  McLean  (U.  S.)  56; 
Crocker  v.  Lowenthal,  83  III.  579. 

Where  a  party  ie  both  executor  and 
trustee  under  a  will,  it  has  been  held 
that  the  fact  that  he  takes  out  letters 
of  administration  as  executor,  amounts 
to  an  acceptance  of  the  trust.  Sangiton 
II.  Hack,  52  Md.  173.  But  see  Daggett 
f.  While,  138  Mass.  398  ;  Anderson  v. 
Earle,  9  S.  Car,  460;  Green  ■v.  Green, 
4  Redf.  (N.  y.)  357.  Declining  to  act 
as  executor  Is  not  necessarily  a  renun- 
ciation of  the  trust,  where  the  same 
party  is  appointed  both  executor  and 
trustee.  Garner  i/.  Dowling,  11  Helsk, 
(Tenn.)  48.  But  Me  Mutual  L.  In«. 
Co.  V.  Woods,  4  N.  Y.  Supp.  133:  ct 
Hun  (N,  Y.)  640. 

6.  Montfordc.  Cadogan,  17  Ves.48s; 
Taylor  v.  Atwood,  47  Conn.  498. 


March  8th,  1861,  ch.  367,  authorizing 
gifts  to  the  coinmissioners  of  burial 
grounds  in  Providence,  in  trust  for  tlie 
care  of  the  cemetery,  and  directing  the 
Investment  and  application  of  the  in- 
come of  such  fund,  the  commissioners 
have  no  vested  right,  as  trustees,  to 
funds  accruing  prior  to  the  passage  of 
the  statute  of  April  35th,  18S9,  ch.  7S1, 
directing  them  to  pay  the  same  over  to 
commlssEonerB  of  the  sinking  fund  of 
said  city,  to  be  by  them  administered 
under  the  trust,  as  the  trustees  are 
municipal  officers,  subject  to  removal 
by  the  legislature  at  any  time.  Smith 
V.  Westcott,  17  R.  I.  366. 

1.  Townson  v.  Tickell,  3  B.  &  Aid, 
31;  s  E.  C.  L.  519;  Trask  v.  Don- 
aghue,  I  Aik.  (Vt.)  370;  Stacey  11. 
Blph,  1  Myl.  &  K.  195 ;  Maccubbin  t>. 
Cromwell,  7  Gill  «  J.  (Md.)  157; 
Bcthune  v.  Dougherty,  ii  Ga.  3117; 
Cooper  V.  McClun,  16  III.  435;  King 
V.  Donnelly,  s  Paige  (N.  Y.)  46;  De 
Peyster  v.  Clendlning,  8  Paige  (N.  Y.) 
agSiJudsonw  Gibbons,  5  Wend.  (N. 
Y.)  124;  Bulkley  v.  Depeyster,  j6 
Wend.  (N.  Y.)  II ;   Mahony  v.  Hunt- 


^■. 


a.  Read  v.  Robinson,  6  W.  &  S. 
(Ps)  33>;  Eyrick  v.  Hetrick,  13  Pa. 
St.  494;  Penny  f.  Davis,  3  B.  Mon. 
(Ky.)  313;  FHirman  v.  Fisher,  4  Coldw. 
(Tenn.)  626;  94  Am.  Dec.  210;  Roberts 
V.  Moseley,  64  Mo.  507;  In  rt  Need- 
ham,  I  Jones  4  L.  34;  Thompson  v. 
Leach,  Vent.  19S;  Goss  v.  Singleton, 
a  Head  (Tenn.)  67;  Wise  v.  Wise,  a 
Jones  &  L,  412.  Comfare  Matter  of 
Robinson,  vj  N,  Y,  361.  See  also 
Barclay  v.  Goodloe,  83  Ky.  493. 

No  forma!  acceptance  Is  necessary 
on  the  part  of  the  trustee  where  the 
legal  title  to  a  slave  Is  conveyed  to  him 
In  trust  for  the  use  of  another ;  H  will 
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TRUSTS  AND  TRUSTEES.  *t  *«** 

or  otherwise  dealing  with  the  trust  property  as  trustee.'  Parol 
evidence  of  his  acts  and  declarations  is  admissible  to  prove  accep- 
tance,' and  if  they  are  ambiguous  they  will  be  construed  as  an 
acceptance  of  the  trust  with  all  its  responsibilities." 

As  already  stated,  one  named  as  a  trustee  may  decline  to  accept 
the  trust.  This  he  may  do  by  a  disclaimer.  The  disclaimer  gen- 
erally reaches  back  and  takes  effect  as  of  the  time  of  the  creation 
of  the  trust,  provided  there  has  been  no  acceptance,  either  express 
or  implied,  and  provided  further  that  no  intervening  rights  have 
been  acquired  to  prevent.*     It  may  be  parol,*  and  acts  inconsist- 


1.  Jamea  v.  Prearson,   i  Y.  &  C.  C.  propertj  In  such  &  manner  and  to  Buch 

C.370;  Bence  v.  Gilpin,  L.  R.,3  Eich,  an  extent  a»  CBiinot  be  accounted  (or 

"fr;  Conjngham  v.  Con^ngham,  1  Ves.  on  any  other  ground  than  an  tccept- 

jji;  McBride  V.  Mclntyre,  91   Mich,  ance  of  the  trust,  his  Interference  will 

406;  Wadd  T-.   Hazteton,  61   Hon  (N,  be   sufficient  proof    of  an  acceptance, 

v.]  601.  and  vrill  subject  him  to  all  the  respon- 

WhcreBcparateaisignmentsofa  judg'  sihilitles  of  a  trustee  in  the  game  man- 

Rient  (re  made  to  two  different  parties  ner  as  if  the  office  had  been  exprcssl^r 

forthE  benefit  of  infant  children,  and  accepted.     Maccubbin  v.  Cromwell,  7 

both  auignees  Gle  petitions  in  a  pend-  Gill  SiJ.  (Md.)  [  J7;  Chaplin  t>.  Giveng, 

ing  nilt  cUimlne  to  be  entitled  to  the  Rice  £q.  (S.  Car.)  132. 

control  of  said  judgment,  the  success-  Where  A  conveys  land  to  B,  to  be 

fal  Hiignee  will  be  regarded  aa  having  afterward  reconveyed  to  him  by  B,  an 

sccepted  the  assignment  and  a«  holding  express  trust  Is  created  which  B  accepts 

the  judgment  in  trust  fur  the  children,  by  acceptingtbe  deed,  Hearst  i'.  Pujol, 

Feamster  v.  Feamster,  35  W.  Va.  i.  44  Cal.  330. 

Where  an  executor  accept!  *ecu-  II.  Doe  v.  Harris,  16  M.  &W.  517; 
rities  intended  by  the  testator  for  an-  Urch  v.  Walker,  3  Mvl.  &  C.  703; 
other,  an  obligation  (s  created  00  his  James  »,  Frearson,  i  Y.'&C.C. C.370. 
part,a»  trustee,  to  carry  out  the  wishes  t.  Lowry  f.  Fulton,  9  Sim.  iij;  Read 
of  the  deceased  and  deliver  the  trust  v.  Truelove,  Amb.  417;  Montgomery  v. 
propertr  to  such  other  person.  Wadd  Johnson,  11  Ir.  Eq.  476;  Chaplin  v, 
V.  HaKlton  (Supreme  Ct.),  17  N.  Y.  Givens,  Rice  Eq.  (S.  Car.)  132;  Eyrlck 
Supp.  410.  V.  Hctrick,  13  Pa.  St.  494.  This  state- 
So,  where  a  trustee  named  in  a  deed  ment,  of  course,  presupposes  that  the 
Kts  under  it  by  advertising  the  prop-  acts  or  declarations  are  such  as  reason- 
ertyforsale.  It  will  amount  to  an  ac-  ably  admit  of  such  a  construction. 
cepUnce  of  the  trust,  though  he  may  4.  Stacey  v.  Elph,  i  Myl.  &  K.  195. 
not  have  the  deed  in  his  possession.  Before  final  action  has  been  taken  by 
Crocker  v.  Lowenthal,  83  111.  579.  the  register  on  a  resignation  tendered 
The  institution  of  a  suit  to  recover  under  the  AlabamaCode,  §  3737,  the 
the  property  conveyed,  and  the  eiecu-  trustee  may  withdraw  such  reiiignBtion 
lion  of  a  power  of  attorney  to  an  agent  and  execute  the  power  of  sale  con- 
to  execute  the  trust,  are  unequivocal  ferred  by  the  trust  deed.  Dillard  c. 
Ids  of  acceptances  of  the  trust,  and  Winn,  60  Ala.  3S5. 
place  the  party  In  the  same  condition  B.  Nicolson  v.  Wordsworth,]  Swanst. 
•»  if  be  had  Bccepted  it  in  the  begin-  369 ;  Brav  v.  West,  g  Sim.  439;  Pep- 
ning.  Christian  i-.  Yancey,  a  PatL  &  percom  v.  Wayman,  j  De  G.  &  S.  J30; 
H.[Va.)240,  Thompsons  v.  Meek,  7  Leigh  (Va.) 
One  receiving  money  to  hold  in  419;  Roseboom  v.  Moshier,  3  Den.  (N. 
truK,  and  acknowledging  the  trust  by  Y.)  61;  Com.  v.  Mateer,  16  S.  &  R. 
declarations  and  the  payment  of  In-  (Pa.)  416;  Rex  v.  Wilson,  5  M.  &  R. 
teresitothelieneficiaTy,  cannot  re  pud  1-  140;  Small  t.  Marwood,4M.  &.  R.  190; 
ate  it  Crist  v.  Hovis,  13  N  J.  Eq.  84.  Begbie  v.  Crook,  3  Bing.  N.  Cas.  70; 
Though  the  liabilities  and  duties  of  39  E.  C.  L.  259;  Adams  v.  Taunton,  5 
s  trustee  cannot  be  Imposed  upon  a  Madd.  435 ;  Mutual  L.  Ins.  Co.  v. 
DUD  without  his  assent,  yet  where  one  Woods,  i'N.  Y.  Supp.  133;  ti  Hun 
with  a  knowledge  of  his  appointment  (N.  Y.)  64a.  But  merely  declining  to 
a*  trustee,  interferes  with  the  trust  act  as  executor  Is  not  necessarily  a 
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ent  with  an  acceptance  may  be  sufficient.'  It  ought  properly, 
however,  to  be  in  writing.*  The  disclaimer  may  also  be  made 
in  a  pleading  in  a  case  in  court.^ 

If  the  trustee  named  in  a  will  is  given  a  legacy  or  benefit,  inde- 
pendent of  the  office,  he  may  disclaim  the  trust  without  losing 
such  legacy  or  benefit,^  but  he  cannot  disclaim  the  trust  and  at 
the  same  time  claim  the  benefit,  if  it  is  merely  annexed  to  the  of- 
fice in  the  nature  of  a  perquisite  and  not  an  independent  gift  to 
the  individual.* 

The  effect  of  a  disclaimer,  so  far  as  the  trust  is  concerned,  is  to 
leave  it  in  the  same  condition  as  if  the  disclaiming  trustee  had 
never  been  nominated."  If,  therefore,  other  trustees  remain  who 
have  not  disclaimed,  the  property  will  vest  in  them  to  carry  out 
the  trust,'  and  if  there  is  no  trustee  who  has  not  disclaimed,  the 

renunciation  of  a  trust  created  br  the  3  East  410;  Smith  v.  Wheeler,  i  Vent. 

will.      Garner  v.   Dowling,   11   Heisk.  118;  Leggett  u.  Hunter,   19N.  Y,44s; 

(Tenn.)  48.  Clemens  v.  Clemens,  60  Barb.  (N.  Y.) 
1.  Wardwell  v.  McDowell.  31  111.  366;  Dunning  v.  Ocean  Nat.  Bank,  6 
364;  Thornton  ».  Winston,  4  Leigh  Lans.  (N.  Y.)  396  ;  Gosb  r.  Singleton,  a 
(Va.)  151;  Williams  v.  King,  43  Conn,  Head  (Tenn.)  67.  See  also  TTiatcher 
573;  Ayres  v.  Weed,  16  Conn.  loi ;  u.  St.  Andrew's  Church,  37  Mich,  364 ; 
Judson  V.  Gibbons,  5  Wend.  (N.  Y.)  Johnson  v.  Roland,  2  Bast.  (Tenn.) 
324.  303;  Martin  f .  PaiBon,  66  Mo.  j6o. 
a.  SUcey  1!.  Elph,  i  Myl.  &  K.  190.  A  trustee  who  has  surrendered  his 
B.  Clemens  v.  Clemens,  60  Barb.  (N,  position  cannot  thereafter  confer  anjr 
Y.)  366;  Hickson  v.  Fitzgerald,  1  Moll,  of  his  original  powers  on  his  successor 
14;  Legg  V.  Mackrell,  i  GiS.  166;  who  is  appointed  subject  to  the  control 
Ladbrook  :i.  Bleaden,  16  ]ur.63o;  In  of  the  court  touching  the  trusL  Ken- 
re  Ellison's  Trust,  1  Jur.  N.  S.  6a;  aday  v.  Edwards,  134  U.  S.  117, 
Foster  T.  Dawber,  1  D.  &  S.  17*;  Nor-  7.  Denne  !>.  Judge,  11  East  18S;  Ellis 
■way  V.  Norway,  a  Myl.  &  K.  278,  v.  Boston,  etc.,  R.  Co.,  107  Mass.  13  ; 
4.  PoUeifenu.  Moore,  3  Atk.  373.  Webster  v.  Vandeventer,  6  Gray 
E.  Calvert  v.  Sebbon,  4  Beav.  ija ;  (M«sa.)  428;  Ralcliffe  v.  Sangston,  r8 
Lewis  V.  Mathews,  L.  R.,  8  Eq.  377;  Md.  3S3;  Matter  of  Crossman,  30  How. 
Slaney  v,  Watney,  L.  R.,  1  Eq.  418;  Pr.  (N.  Y.  SupremeCt.)  350;  Trask  v. 
Kirkland  v.  Narramore,  105  Mass.  31 ;  Donoghue,  1  Afk,  (Vt.)  370. 
7  Am.  Rep.  497.  Upon  the  refusal  of  one  of  several 
In  Kirkland  v.  Narramore,  105  Mass,  trustees  to  accept  the  trust,  it  devolves 
31,  it  was  held  that,  under  a  clause  in  upon  the  others,  and  thenhole  trust  ea- 
the  will  providing  "I  hereby  appoint  tatC'vests  in  them;  but  if  ail  refuse, 
Franklin  Narramore  as  trustee,  to  take  though  the  legal  estate  nominally  vests 
and  keep  the  above  legacies,  the  in-  in  the  trustees,  the  execution  of  the 
come  of  which  he  shall  appropriate  to  trust  devolves  upon  the  court,  and  new 
theircomfortso  longasthey  live.  After  trustees  may,  if  necessary,  be  ap- 
their  decease,  what  remains  I  bequeath  pointed.  King  ».  Donnelly,  5  Paige 
to  the  above  trustee,"  the  trustee  could  (N.  Y.)  46;  Hawlev  v.  James,  5  Paige 
not  take  such  remainder  unless  he  (N.  Y.)  318;  McCosker  v.  Brady,  i 
accepted  the  trust,  either  expressly  or  Barb.  Ch,  (N.Y.)  339;  Burrill  i/.  Shiel, 
by  doing  some  act  under  his  appoint-  j  Barb.  (N.  Y.)  457;  Gamble  v.  Dab- 
ment.  ney,  20  Tex.  69;   Lee  v.   Randolph,  3 

If  one  accepts  b  trust   and  then  dies.  Hen.  &  M.  (Va.)  12. 

his  heir  cannot  disclaim  it.     Humph-  So   where  there  are   joint  trustees, 

rey  v.  Morse,  1  Atk.  408;   Co.  Litt.  9  and  one  dies,  the  others  take  by  sur- 

(I ;  King  V.  Phillips,  16  Jur.  1080.     But  yivorship.     Stewart  v.  Pettus,  10  Mo. 

seeCreaghi'.Blood.  J  Jones&  L.170;  755;    Mixon  v.   Rose,   12  Gratt,(Va.) 

Hill  on  Trustees,  114.  425;  Gray  v.  Lynch,  8  Gill  (Md.)  403. 

«.  Townson  v.  Tickell,  3  B.  &  Aid.  See  also  Jones  v.  Maffet,  j   S.  &   R. 

31;   5   E.C.L.  319;  Hawkins  11.  Kemp,  (Pa.)  513. 
84 
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estate  will  generally  vest  in  the  heirs  or  personal  representatives, 
subject  to  the  trust.* 

XL  SxnesATlDV  Ksra  Asmoval  ot  TsmTEX. — A  trustee,  having 
once  accepted  the  trust,  is  not  entitled  to  resign  or  renounce  the 
trust  as  of  right  without  good  cause.*  There  must  be  some  pro- 
vision in  the  declaration  of  trust  giving  him  the  right  to  resign, 
or  he  must  get  the  consent  of  all  the  parties  or  a  decree  from  the 
court.* 

Courts  of   equity   have   jurisdiction   to   remove   trustees   and 

1.  Austin  V.  Marten,  25  Beav.  533 ;     title,   Surceiiion  and  Affoinlment  of 
Gosa  c.  Singleton,  3  Head  (Tenn.)  &].     Nea   Truste: 
If,  by  reason  of   the  disclaimer  of 

InulecE,  the  property  descendE  t 
heir  ai  law,  who  is  also  Che  bcneficiarj', 
the  legal  estate  js  cast  upon  the  bene- 
fidaiy,  and  if,  upon  his  application  t 
a  court  of  competent  jurisdiction,  a 
trustee  is  appointed,  in  whom  Che  legal 
estate  is  vested,    coupled   with    the 


.  Jones  V.  Stockett,  1  Bland  Ch. 
(MdO  409;  Sargent  v.  Howe,  21  III.  148; 
Perkins  v.  McGavock,  3  Hayw.  (Tenn.) 
265;  Roas   V.   Barctay,   18  Pa.  St.   179; 


55 


Am.  Dec.  616; 


Gdary.  Gosa  v.  Singleton,  3  Head 
(Tenn,)  67.  Ordinarily,  however,  upon 
the  deceaseof  a  trustee  who  baa  accept- 
ed, his  interest  passes  to  his  executor, 
and  if  he  has  instituted  suit  as  trustee,  it 
sfaoald  lurvive  in  the  name  of  the  exec- 
Dtor.  Mauldin  v.  Armistead,  14  Ala. 
Toa;  De  Peyster  v.  Ferrers,  ii  Paige 
(.\.  Y.)  13.  See  si  BO  Schenck  v. 
Schenck,  16  N.  J.  Eq.  174;  Nichols  v. 
Campbell,  10  Gratt.  (Va.)  36' ;  Powell 
V.  Knott,  16  Ala.  364;  Tyler  v.  Mayre, 
9^  Cal.  160.  But  see  McDougald  v. 
Corey,  38  Ala.  330;  Armstrongs.  Park, 
9  Humph.  (Tenn.)  195. 

Bm  where  an  executor  is  also  ap- 
pointed trustee  under  the  will,  an  ad- 
ministrator de  benii  sen  appointed  on 
the  death  of  such  executor,  is  not,  by 
cirtue  of  such  appointment,  constituted 
trtnlee;  aod  the  cestui  que  trust  cannot 
recover  of  such  adminctrator  interest 
OD  the  trust  fund,  Knight  v.  Loomis, 
30  He.  304.  And  where  a  tmat  ter- 
minates at  the  death  of  the  trustee,  the 
tnut  property  does  not  pass  to  his  per- 
tonal  representative.     Cook         *" 

Id  a  recent  case,  where  an 
telused  to  act  as  testamentary  trustee 
ind  filed  his  resignation  as  trustee  in 
court,  which  was  not  acted  on,  the 
conrt,  at  the  instance  of  the  benefici- 
aiT,  who  could  not  get  the  income  or 
find  another  trustee,  treated  both  exec- 
■iton  as  trustees,  and  held  them  ac- 
countable to  the  beneficiary.  Tucker 
r.  GruDdy,  83  Ky.  540.     See  infra,  this 


.   Dyer 


Cruger  11.  Halliday, 
Paige  (N.  Y.)  314;  Brennattf.  Will- 
.-n,  71  N.  Y.  S06;  Craig  v.  Craig,  3 
Barb.  Ch.  (N,  Y.)  76;  Greenwood  v. 
Wakeford,  i  Beav.  576.  But  see  Bogle 
V.  Bogle,  3  Allen  (Mass.)  158;  Eighmie 
■D.  Townsend  (Supreme  Ct.),  15  N,  V. 
Supp.  464. 

As  to  what  is  good  cause,  see  Howard 
■D.  Rhodes,  i  Keen  581;  Hamilton  v. 
Fry,  i  Moll.  458 ;  Coventry  v.  Coven- 
try, 1  Keen  758;  Taylor  v.  Glanvllle,  3 
fcfadd.  176.  See  also  £x /.  Greenhouse, 
I  Madd.  93;  Curtis  v.  Chandler,  & 
Madd.  113 ;  Bowditch  v.  Bannelos,  i 
Gray  {Mass.)  310;  Field  v.  Arrow- 
smith,  3  Humph.  (Tenn.)  442;  39  Am. 
Dec.  i8s;  Cole  v.  Wade,  16  Ves.  17; 
CurUsK.  Smith,  G  Blatchf.(U.  S.)  5371 
Green  v.  Blackwell,  31  N.J.  Eq.  37. 

Interference  of  the  cestui  gve  trust 
maybe  good  cause  for  the  resignation  of 
the  trustee.  Greenwood  v.  Wakeford, 
1  Beav.  576. 

8.  Shepherd  Ti.M'EverE,  4  Johns.  Ch. 
(N.y.)i36;  8  Am.  Dec.  561 ;  Thatcher 
».  Candee,  4  Abb.  App.  Dec.  [N,  Y.) 
387;  Diefendorf  v.  Spraker,  10  N.  Y. 
246;  Matter  of  Miller,  15  Abb.  Pr.  (N. 
Y.)  277;  Switzer  v.  Skiles.  8  III.  529; 
44  Am,  Dec.  723;  Toms  w,  Williams,  41 
Mich.  552;  Drane  v.  Gunler,  19  Ala. 
731 ;  Lowry  v.  Fulton,  9  Sim.  133.  The 
consent  of  the  parties  will  not  be  suiB- 


ter  of  Jones,  4  Sandf.  Ch.  (N.  Y.)  615 ; 
Courlenay  v.  Courtenay,  3  Jones  &  L. 
539;  Henderson  11.  Sherman,  47  Mich. 
367. 

The  beneficiary  is  not  a  necessary 
party  in  a  suit  by  a  trustee  for  the 
purpose  of  resigning  his  trust  and  ap- 
pointing a  successor  under  the  powers 
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appoint  others.'     Thus,  trustees  who  are  incompetent  or  unfit,* 
who  commit  a  breach  of  trust,'  leave  the  country  and  reside 

In   the  will.     Barclay  v.   Goodloe,  83  of   Wadsworth,  a   Barb.  Ch.  (N.  Y.) 

Kj.  493.  3S1 ;  In  re  Holland,   16  Ch.  Div.  673; 

In    Veymonl,  under  Revised  Laws,  In  ra  Martjn,  36  Ch.   Div.  745 ;  In  rt 

4   3289,    which   provide   that  "a  trua-  Watson,  19  Ch.  Div.  384. 

teemaj  decHneor  resign  his  trust  when  Where  the  trugtees  who  are  to  man- 

the  probate  court  sees  proper  to  allow  age  the  affairs  of  a  church  corporation 

the  same,"  the   truaCeeihip    does  not  are    required   to   t>e    memtwrs    of  the 

become  vacant  upon  the  neglect  of  the  church,    one   who   withdraws   himself 

trustee  to  give  a  bond  under  section  from  the  church   and  jolni  another  de- 

3i83— .  making  such  failure  a  decllna-  nomination,  which   latter   prohibits   a 

tion  of  the  trust,  but  the  probate  judge  connection   b;  its   members   with   the 

must   first   accept  the   declination   or  '                 .«<..<.         .       . 
make  an  order  removing  him.     Foss  v. 
Sow]eB,6s  Vt.  31:. 

A  partj  to  a  petition  by  a  trustee  to 
be  discharged,  cannot  afterward  raise 
question*  that  might  have  been  decided 
in  that  proceeding.  Culross  1/.  Gib- 
bons, 130  N.  Y.  447. 


former,  will  be  considered  as  having 
abandoned  his  oflice,  and  as  having  ao 
further  interest  In  the  property  of  the 
church  he  has  left.  Ross  v.  Crockett, 
14  La.  Ann.  8!3. 

S.  Atty.  Gen'l  v.  Pearson,  7  Sim. 
309;  Thompson  v.  Thompson,  1  B. 
*'        {KyO  '6>;  Clemens  v.  Caldwell, 


1.  Matter  of  Livingston,  34  N.   Y.    7  B.  Mon.  (Ky.)   171;  Matter  of  Me- 


cs'  Bank,  i  Barb.  (N.  Y.)  446. 
Neglecting  to  invest  trust  funds  is  a 
breacn  of  trust  for  which  a  trustee  may 
be  removed,  where  the  will  creatingthe 
trust  requires  investment  of  the  funds. 
Cavender  w.  Cavendw,  114  U.  S.  4" 


5SS;  People  P.  Norton,  9  N.  Y.  176; 
Bowditch  V.  BanneloB,  i  Gray  (Mass.) 
330;  Williamsons.  Suydam,  6  Wall. 
(U.  S.)  713;  McPherwjn  v.  Coi,  96  U. 
S.404.  See  infra,  this  title,  Sncceasio 
ana   Appointmtnt  of  Nevi    Trnstee. 

And  in  a  proceeding  for  the  removal  of  Deen  v.  Cozzens,  7  RobL  (N.  Y.)  178; 
the  trustee  of  property  of  a  corporation  Gartside  -v.  Gartside,  113  Mo.  348. 
in  another  state,  the  property  being  So,  speculating  with  the  trust  fund 
mortgaged  to  secure  ttonds  of  the  cor-  constitutes  a  breach  of  trust.  Rankin 
poradon,  the  court  has  jurisdiction  to  v.  Barcroft,  114  111.  441.  So  does  re- 
restrain  the  trustee  from  proceeding  celvlng  personal  gain  therefrom,  Clem- 
with  an  action,  brought  in  a  court  of  ens  v.  Caldwell,  7  B.  Mon.  (Ky.)  171 ; 
such  other  state,  to  foreclose  the  mort-  Bx  p.  Phelps,  9  Mod.  357 ;  or  destroy- 

Sge.     Gibson   v.  American    L.  &  T.  ing  tlie  trust  property,  Rx  f.   Green- 

I.,  ^8  Hun  [N.  Y.)  443.  house,   1  Madd.  93;  making  improper 

9.  Backhaus   «.   Backhaus,   70   Wig.  loans,  and  the  like,  Johnson  v,  Simp- 

e  Mayfield,  17  Mo.  App.  68^;  son,  9  Pa.  St.416;  Buckeridge  v.  Glasse, 


Savage  v.  Gould,  60   Hoi 
Supreme  Ct)  334. 

BaabnptCT  may  be  sufficient  cause 
for  removal.  Harris  t>.  H  a  r  r  1  s,  39 
Seav.  107;  Bainbrldge  i>.  Blair,  I  Beav. 
49;;  /■  rt  Bridgman,  I  D.  &  S.  164: 
Com'rs,  etc.  -v.  Archbold.  '  " 
187; /«       " 


I  Cr.  APhiU.  136. 

So,  the  refusal  of  a  co-trustee  to  join 
In  a  conveyance  of  land,  on  the  ground 
that  its  sa'le  would  Interfere  with  hU 
personal  Interest,  is  ground  for  his  re- 
moval. Matter  of  Frisbie,  3  Dem.  [N. 
.  Eq.  Y.)  33.  But  It  has  been  held  that  a 
L.  306.     testamentary  trustee  who  has  n 


But  see  Williamson  v.  Nichol,  47  Ark.  mitted  a  breach  of  trust,  will  not  be  rv- 
a<4;  Rankin  ii.  Barcroft,  114  111.  441;  moved  merely  because  certain  trans- 
Turner  f.  Maule,  5  Eng.  L.  &  Eq.  331;  actions,  not  endangering  the  security  of 
Belknap  o.  Belknap,  5  Allen  (Mass.)  the  estate,  were  probably  entered  into 
468;  Shryoek  i>.  Waggoner,  38  Pa.  for  his  own  personal  advantage.  Matter 
St.  430,  showing  that  it  does  notneces-  of  Morgan,  3  Dem.  (N.  Y.)  613. 
larily  disquallf  j>.  A  testator  directed  his  property  to  be 

'  '        "-■.--      divided  into  equal  parts  at  the  death  of 

his  wife,  one  of  which  he  gave  to  his 
son  in  trust  for  such  child  or  children 
as  he  might  have  either  at  the  lime  of 
division  or  thereafter,  share  and  share 
Piper's  Appeal,  so  Pa.  St.  67 ;  Matter    alike.    The  trustee,  with  the  assent  of 


M  may  be  sufficient  cause. 
Bayles    V.  Staats,    5    N.  J,  Eq.    513; 
Everett   r.   Prythergch,   13  Sim.  "3^. 
See  also  Fisk  v.  Stubbs.  30  Ala.  335. 
Ltmaor   may  be    sufficient 


^aovGoOt^lc 


lirifMtteud        TRUSTS  AND  TRUSTEES,   tewni  rf  Trutw 

abroad,'  or  refuse  to  act  after  acceptance,*  may  be  removed.  But 
the  mere  refusal  to  exercise  a  discretionary  power,"  or  the  mere 
disagreement  between  the  trustee  and  the  cestui  que  trust*  is  not 

sufHcient  cause  for  removal;  nor  is  the  mere  failure  to  make  the 
best  possible  investment  necessarily  cause  for  removal  where  the 
trustee  acts  in  good  faith.' 

Ui  children,  used  the  income  from  the  1.  Millard  v.  Eyre,  3  Ves.  Jr.  94;   In 

property   tor   himself,   making  and  re   Bignold'a  Trust,  L.  R.,  7  Ch.  S14; 

cbangiDgfnvestmeotE  at  discretion.  On  Lill   v.   Neafle,   31    IlL  101;    Lane   v. 

tbe  death  of  one  of  hit  children,  leaving  LewiBi^Dein.  (N.  Y.)  468;   Farmers 

an  infant   daughter  surviving,  It   was  L.  &  T.  Co.  v.   Hughes,   11  Hun  (N. 

held  that  she  was  entitled  to  have  the  Y.)  130;  Titden  v.  Plske,  4  Detn.  {N, 

tniit  fund  brought  Into  court,  and,  on  Y.)  357  ;   Maxwell  v.  Finnic,  6  Coldw. 

the  trustee's  failure  to  obev  such  order,  (Tenn.)  434 ;   Dorsey  v.  Thompson,  37 

to  have  him  removed.    Ghlen  v.  Ehlen,  Md.  35:  State  v.  Hunt,  46  Mo.  App.  616. 

63Md.367.  a.  Wood    v.    Stane,    S    Price    613; 

A  trust  companj,  to  which  ■  mort-  TrBvell  v.  Danvera,   Finch  380;  Clark 

gage  of  the  property  of  a  corporation  v.   Wilson,   77   Ind.    176;   Brower    v. 

vai  executed   to    secure    payment  of  Callender,  105  U.  S.  88. 

bonds,  sued  to  foreclose  the  mortgage.  One  who  denies  that  he  is  a  trustee. 

Its  ittomej,  with  the  authority  of  the  should  be  removed.  Irvine  f.  Dunham, 

trust  company,  consented  that  the  lien  iii  11.5.317. 

of  the  mortgage  should  be  subordinated  In  a  suit  to  remove  the  defendant  as 
to  expenditures  Incurred  for  improve-  trustee  under  a  deed  providing  that  on 
tneots  on  the  property,  subsequent  to  resignation  of  the  trustee  named,  the 
the  mortgage,  by  another  corporation  court  should  appoint  a  successor,  Itap- 
lo  which  it  had  been  conveyed  by  the  peared  that  the  defendant  had  been  ap- 
mortgagor.  This  was  held  to  be  ground  pointed  to  succeed  the  original  trustee, 
for  an  action  to  remove  the  trust  com-  who  had  resigned.  It  was  held  that 
r  as  trustee.  Gibson  v.  American  the  tact  that  the  defendant  held  the 
St  T.  Co..  58  Hun  (N,  Y.)443.  plaintiff  out  as  trustee,  and  himself 
bo,  where  a  person  was  appointed  neglected  the  Crust,  warranted  his  dls- 
tnistee  of  a  sinUng  Fund  to  pay  a  rail-  placement  as  nominal  trustee,  and  jus- 
road  company's  debts,  with  power  to  In-  tlSed  a  decree  requiring  him  to  convey 

vest  [he  tundin  such  securities  as  the  the  legal  title  to  the  plaintiff.     Lathrop 

president  or  board  of  directors  might  v.  Bauble,  106  Mo.  470. 

recommend,  without  previous  direction  S.  Lee   v.  Young,  3   Y.  &  C.  C.  C. 

loaned  a  portion  of  the  fund  to  a  bank-  ^1 ;  Gibbes  v.  Smith,  1   Rich.  Eq.  {S. 

log  Grm  of  which  he  was  a  member,  Car.)  131. 

and  which  soon  after  became  Insolvent,  4.  Forster  v.   Daviea,  4  Dc  G.   F.  & 

h  was  held   that  this  was  a  breach  of  1.  139;   Atty.   Gen'l    i'.    Chapman.    3 

tmat  and  could  not  be  condoned  by  the  Beav.  355 ;  Nickles  v.  Philips,    18  Fla. 

board,  although  to  secure  the  loan  he  731 ;  Clemens  v.  Caldwell,  7   B.   Mon. 

bad  taken  collaterals  which  he  thought  (Ky.)  171;  Naglee's   Estate,  5a  Pa.  St. 

good  at  the  time,  and  he  should  be  re-  154.     But  strong  mutual  hostility  be- 

iDored  and  a  receiver  appointed.  North  tween  the  trustee  and   the  beneficiary 

Carolina  R.Co.i'.Wilson,8lN,Car.3l3.  was  held  sufiicient  cause  for  removal  in 

Where  two  trustees  have  committed  a  recent  case,  where  the  trustee  was 

t  breach  of  trust,  the  court  may  deter-  invested  by  will  with  a  wide  discretion. 

mine  the  order  in  which  they  shall  be  Wilson  v.  Wilson,  14s  Mass.  49a;  Mc- 

aniwerable  for  the  loss.    McCartin  i'.  Pherson  v.  Coi,  96  U.  S.  404.     So  dis- 

Ttaphagen,  43  N.  J.  Eq.  313.  agreement  among  co-trustees  has  been 

It  has  b(«n  held  no  defense  to  a  petl-  held   sufficient   cause   for   removal. 

Hon  for  the   removal  of  an   insolvent  Quackenboss  v.  Southwick,  41    N.  Y. 

biutee  who  has  been  gulity  of  miscon-  117;  Matter  of  Bernstein,  3  Redf.  (N. 

duct,  that  he  had  settled  with  the  ces-  Y.)  ao. 

'■!;■« /m/,  and  that  the  fund  is  In  the  B.  Lathrop  i>.  Smalley,  33  N.J.  Eq. 

handa  of  a  co-trustee,  against  whom  no  193;    In    re    Durfree,    4    R.  1.   401; 

— "- "'■    ^   -  Berry  t.WUilamson,  II  B.  Mon.  (Ky.) 

145;  Alty.  Gen'l  i>.  Cooper's  Co.,  19 
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The  state  cannot  remove  the  trustees  of  a  private  corporation 
and  appoint  others  in  their  place.' 

A  trustee  cannot  be  removed  by  the  court,  ordinarily  at  least, 
without  due  notice  and  an  opportunity  to  be  heard.*     The  proper 


Ves.  192  ;  Matter  of  Sejrr 
6j  Hun  (N.  Y.)  S3> !  Do' 
Hun  (N.  Y.)  6a8. 

A  appointed  B  truBtee  of  an  estate 
which  was  given  to  C  for  life,  snd  on 
his  death  to  his  appointees.  C  by  his 
will  appointed  D  truetee,  giving  the 
estate  to  B  for  life,  and  on  his  death 
to  his  appointees,  or,  failing  such  ap- 
pointment, to  B's  lawful  Issue.  On  the 
death  of  C,  D  took  possession  of  the  he 
trust  estate,  B  himself  having  previ-  ott 
ousiy  invested  it  in  another  state,  and  "' 
continued  the  investment  for  twenty 
years,  when  it  was  changed  by  en  lairing 
the  security.  Such  investment  was 
greatly  to  B's  advantage,  and  netted  him 
a  lar^e,  regular  income  tree  from  taica- 
tion,  and  was  amply  secured.  It  was 
held  that  D  should  not  be  removed 


i  Estate,     not  cause  for  his  removal,  unless  the 

Dow,  63    circumstances   show  b*d  faith  on  his 

part.     Massey  v.  Stout,  4  Del.  Ch.  374. 

Where  a  sum  of  money  is  bequeathed 
in  trust,  to  be  put  at  intereet  for  the 
beneficiary,  and  the  trustee  lends  it.  at 
the  legal  rale  of  interest  in  the  state  in 
which  the  teslator  resided  at  the  time 
of  his  death,  and  where  the  funds  then 
were,  he  will  not  be  removed,  because 
fuses  to  put  it  at  interest  in  an- 
other state,  where  the  legal  rale  of  in- 
terest is  higher.  Lewis  v.  Cook,  18 
Ala.  33+. 

See  further,  as  to  when  trustees  will  be 
removed,  Shea  v.  Dulln,  3  McArthur 
(D.  C.)  339;  Hille'B  Estate,  14  Fed, 
Rep.  141;  Ferris  v.  Ferris,  3  Dem.  (N. 
Y.)  336;  Matter  of  Clute.80  N.  Y.  651 ; 
Klein  v.  Glass,  ^^  Tex.  37;   Preston  i 


application  of  B   and   his  Wilcox,  38  Mich.  578^  Suit  i>.Crclwell, 

children  because  of  his   failure  to  re-  45  Md.  529;  Stevenson's  Appeal,  68  Pa. 

ducethe  estate  to  cash,  and  bring  it  St.   101;  William's   Appeal,    73  Pa. 

Into  the  slate  for  investment,  without  a  St.  149. 

demand  for  the  change  of  investment,  1,  Slate  *.  Bryce,  J  Ohio  82;  Dart- 
it  appearing  that  he  acted  in  good  faith  mouth  College  *,  Woodward,  4  Wheat, 
for   the   benefit   of   the   trust,  that  he  (U.  S.)  518. 

was  of  good  financial  standing,  and  had  9.  Ex  f.  Kilgore.  130  Ind.   94;    Mc- 

taken  steps  on  the  filing  of  the  petition  Pherson  v.  Cat,  96  U.  S.  404;  Matter 

mply    with   the   law.     Matter   of  of  Livingston,  34   N.  Y.  555;   Foss  v. 


Seym. 


=  Ct.),  I 


Sowles,  6j  Vl.  : 

mova!  Is  sought  upon  the  ground  that 

vol.  II,  p.  013.  the  trustee   has   left  the  state,   notice 

To  justify  the   removal  of  a  trustee     would   seem  to  be   unnecessary,  as   it 

for  a  breach  of  duty,  his  act  must  ordi-     would  be  unavailing.     Stale  v.   Hunt, 

nariiy  be  such  as  to  endanger  the  trust     46  Mo.  App.  616. 

property,  or  show  a  want  of  honesty  or  In  Pennsylvania,  the  orphans'  court 
capacity,  and  where  the  failure  in  duly  has  power  to  remove  a  testamentarv 
has  proceeded  from  a  misunderstand-  trustee,  but  only  for  good  reasons,  ancl 
'"    ■  ■"        '    ■    "■     where  the  trustee  Is  the  grandson   of 

chosen  by  bin 


Matthew 
17  Fed.  Rep.  760. 
But  where  a  trustee  has 

ind  hi 


ilurchison, 


settled  his 
ts  had  the 


balance  found  due  from 
red  to  his  account  as  trust 
will,  and  as  such  trustee  he  is  required 
lo  invest  the  property  and  pay  over  the 
income,  and   he  does  neither,  and  ad- 
mits his  insolvency,  he  should  be   re- 
moved  and   a   successor  appointed   to 
carry  out  the  trust,  and,  if  necessary, 
bring   suit   on  the  bond,     Cavender  v. 
Cavender,  jMcCrary  (U.S.)  158. 
The  mere  fact  that  a  trustee  threat- 
o  call  In  safely  invested  trust  funds 


e  the  SI 


1  his  I 


his  knowledge  of  the  trustee's  capacity 
and  qualifications,  the  fact  that  he  is 
but  twenty-five  years  old,  has  engross- 
ing business  duties,  and  has  little  or  no 
the  property  beyond  that  belonging  to  him 
!-■"'  underthewiU,  is  not  sufficient  cause  for 
removal.  Theis'  Estate,  8  Pa.  Co.  Ct. 
Rep.  257. 

Nor  will  a  trustee  be  removed  at  the 
instance  of  his  co-trustee,  where  it 
does  not  clearly  appear  that  the  inter- 
ests of  the  estate  are  likely  to  be  jeop- 
ardized, and  where  a  majority  of  the 
beneficiaries  prefer  that  he  should 
Morgan's  Estate,  8  Pa.  Co.  Ct. 
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node  of  proceeding  by  one  who  seeks  the  removal  of  a  trustee  is 
to  file  a  bill  in  chancery  or  petition  the  court  for  such  removal  ;* 
but  where  a  suit  is  already  pending  for  the  administration  of  the 
estate,  the  application  for  removal  may  be  made  by  motion.*  Any 
person  interested  in  the  trust  may  institute  the  proceedings,'  but 
notice  should  be  given  to  all  parties  in  interest.*  The  proceedings 
ought  to  be  instituted  in  the  court  having  jurisdiction  of  the  orig- 
inal trust,"  and  if  any  of  the  parties  are  minors,  a  guardian  ad  litem 
should  be  appointed.* 

In  England,  the  Conveyancing  and  Law  Property  Act  of  i88l,' 
which  applies  to  settlements  executed  before  as  well  as  after  its 
passage,  has  made  some  important  changes  in  the  law  govern- 
ii^  the  resignation  and  removal  of  trustees.  A  synopsis  of 
the  English  law  upon  the  subject  will  be  found  in  the  note 
below.* 

Zn.  BnccBflnoH  ahd  Apfoivtkist  otNbw  TBirsm.— As  already 
shown,  equity  will  not  permit  a  trust  to  fail  for  want  of  a  trustee, 

1.  /i>>-«Ballou,ii  R.  I.  360;  Matter  N.  Y.  361 ;  WaBhin^on,  etc..  R.  Co.  t>. 

ofFo.ler'S'WllI,  15  Hun  (N.  Y.)  387;  Alexandria,  etc.,  R.  Co.,  19  Gratt.CVa.) 

Milter  of  Van  Wjck.  i  Barb.  Ch.  (N,  593;  100  Am.  Dec.  710. 

Y.J  565;  Barker  v.   Piele,  1   D.  &  S.  So,  in  Nt-w    York,  it  luu  been  held 

340 ;  £«  >.  RecB,  3  Ves.  &  B.  1 1 ;  Mit-  that  a  suit  by  some  of  the  holders  of 

cbell    :'.  Pitner,   \t,   Ga.   319;    E»  f.  bonds  secured  by  Becuritiee   depoajted 

Knuit,  1  BailejEq.  (S.  Car.)  489;  .E*  with  a  trustee,  to  remove  the  trustee  lor 

f.   GreenvilJe   Academj,  7   Rich.  (S.  misconduct,   and  appoint    another   to 

Car)   470;    Ex  f.   Hussey,    1  Whart.  administer  the  trust,   without   making 

(Pa.)  330;    Zehnbar   v.   Spinman,   15  the  holders  of  the   rest  of  the  bonds 

Fla.  CQi ;  Ex  f.  Kilgore,  I30  Ind.  94.  parties,  cannot  be  maintained,  although 

t.  Webb  :'.  Shaftesbury,  7  Ves.  487;  they  are   named   defendants,   as  "  the 

/»  re  Potts,  I  Asbm.  (Pa.)  340.  unknown  persons,  owners  and  holders 

1.  Buchanan    f.   Hamilton,   5    Ves.  of  the  debenture   bonds  mentioned   in 

711;  Bainbrigge  v.  Blair,  I  Beav.  495;  the  complaint."    Farrington  t>.  Ameri- 

Forttmouth   i-.  Fellows,  ^  Madd.  450;  can   L,  &  T.  Co.  (Super,  Ct.),  9  N.  Y. 

Hoitard  v.  Rhodes,   i   ifeen   5S1  ;   In  Supp.  433.     See  also  Bear  v.  American 

ff  Smith,  a  De  G.  &  S.  781 ;    Finlay  v.  Rapid  Tel.  Co.,  36  Hun  (N.   Y.)   400; 

Howard,  3  D.  &   W.  490;  Lake  v.  De  Gartside  v.  Gartside,  113  Mo.  34S. 

Umbert,  4  Ves.  ^92 ;  Ex  p.  Tunno,  1  B.  Howard  v.  Gilbert,  39  Ala.  716. 

Bailey   Eq.   (S.   Cat.)  395;  Cooper  v.  «.  Hunteru.  Gibson,  16  Sim.  158. 

Day,  I   Rich,  Eq.   (S.  Car.)  a6;   Joyce  As  to  when  a  receiver  will  be   ap- 

f.GuDnelB,  3  ^ch.  Eq.  (S.  Car.)   160;  pointed  on  removal   of  a   trustee,   see 

/■nMayfield,  17M0.App.684;  Matter  infra,  this  title,  Bighu  and  Remedies 

of  Livingston,  34  N.  Y.  567.  of  the  Beneficiary. 

In  case  of  a  public  charity,  the   at-  T.  44  and  45  Vict.,  ch.  41. 

lorney  general  may  institute  the  pro.  B.  Prior  to  the  first  day  of  January, 

ceediogs,   Atty,   Gen'l  i/.   Stephens,  3  1881.  when  the  Conveyancing  and  Law 

H.  i  iC.  347 ;  Atty.  Gen'l  I'.  London,  3  Property   Act   of   1881    took   efTect,  a 

Bni.C.  C.  »7i; /»  r*  Bedford  Charity,  trustee    could   only   resign   or   be   re- 

1  Swanst.  53S.  moved   as   follows:     :.  Under   an   eit- 

t  Guion  11.  Melvin,  69  N.  Car.  143 ;  press    power ;   2,  Under    Lord    Cran- 

/■  rt  Abbott's  Petition,  55  Me.   5S0;  worth's  Act  [33  and  24  Vict,,  ch.  14,1;.  % 

Keene's  Appeal,  60  Pa.  St.  506;    Brad-  37);  3,  By  the  consent  of  the  trustee 

Mreet  i'.    Butterfield,   119  Mass.   339;  and   all  the  beneficiaries,  which  could 

Beniy  V.  Doctor,  9  Ohio  49;  William-  only  be  obtained   where   all   were  fui 

loni-.  Wickersham.  a  Coll.  52;  Wardle  juris   (Wilkinson   v.   Parry,   4   Russ. 

r.Hargreaves,  II  L.  J.  7  N.S.Ch.  126.  276);     4.  By    order   of   court    (/a   ra 

But  tee  Hartman's  Appeal,  90  Pa.  St.  Gregson's  Trust.  34  Ch.  Div.  309.)     A 

vA.    See  also  Matter  of  Robinson,  37  beneficiary   might  obtain  an  order  of 
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and  if  no  trustee  is  nominated  by  the  settlor,  or  if  the  person 
named  is  incompetent,  refuses  to  accept,  dies,  resigns,  or  is  re- 
moved, the  court  may,  and  will,  in  a  proper  case,  appoint  a  new 
trustee.* 

the  court  foi*  the  removal  of  a  tnietee  mode  \>j  anj  benelictaiy.     Datlej  i>. 

where  the  (ruitee  had  behaved  improp'  New  Haven,  60  Conn.  314. 

eriy,  Millard  v.   Ejire,  3   Vea.  Jr.  94;  A  will  bequeathed  to  certain  pertona 

Falairet  v.  Carew,   33   Beav.   567;   or  a  Bum  of  money  in  trust  for  the  bene- 

wae  incapable  of  acting  properly,  Bu-  fit  of  a  church,  and   directed  that  the 

chanan  v.  Hamilton,  \  Vee.  723  ;  I»  re  trustees,  or  their  successors,  invest  the 

Lemann's  Trust,  13  £h.   DIv.  633;  In  same  for  the  benefit  of  the  church.     It 

re  Phelps,  31  Ch.  Div.  351 ;   or  was  a  was  held  that  thej  took  the  money  as 

felon   or   dishoneat  misdemeanant,    15  legatees,  but  were  trustees  as  to  the 

and  16  Vict.,  ch.  51;,  4  31 ;  or  a  recent  performance  of  the  duties  imposed,  to 

bankrupt,  In  rt  Adams'  Trust,  13  Ch.  the  extent  that  upon  refuging  to  act,  a 

Div.  634;  In  re  Barker's  Trusts,  I  Ch.  court  of  equity  might  appoint  luccet- 

Dlv.  43;orwas  residing  permanently,  sors   rather   than  permit  the  truat  to 

orfora longorlndefinlte period, abroad,  fail  for  watit  of  a  trustee.     In  rt  Pe- 

Buchanan  v.  Hamilton,  ^  Vea.  723  \  In  tranek  's  Estate,  79  Iowa  410, 

rt.  Blgnold'H  Trusts,  L.  R..  7  Ch.  113;  In  California,  where   land  situated 

and /a  re  Moravian  Soc,  26  Beav.  loi;  elsewhere   was  conveyed   by   a   trust 

or  could  not  be  heard  of.  In  re  Harri-  deed  of  certain  persons  resident  there, 

son,  33  L.  I.   Ch.  69.    And  the  court  the  deed  providing  that  In  case  of  the 

can   discharge  an  old   trustee  without  trustees  failing  to  act,  a  court  of  com- 

necessarity  appointing  a  new  one  In  his  petent   jurisdiction   might   appoint   ft 

place,  if  It  be  difficult  or  impossible  to  new  trustee,  it  was  held  that  the  Cali- 

do  so.  In  re  Stokes'  Trusts,  L.  R.,  13  fornia  court  having  jurisdiction  of  the 

Eq.  333.    The  costs  of  the  application  parties,  might  name  a  new  trustee  and 

will  come  out  of  the  estate  if  the  trus-  direct  him  to  execute  the  trust.  Smith 

tee  is  juBtiSed  in  retiring,  Coventry  v.  v.  Davis,  90  Cal.  25. 

Coventry,   i  Keen  758;  Greenwood  v.  And,  in   a   recent  case,  it  was  held 

Wakeford,    i    Beav.   5S1 ;   Forshaw  that  a  provision  in  a  mortgage  that,  in 

V.   Hlgginson,   30   Beav.   485;  /■   re  esse  of  the  reElgnatlon  of  the  trustee, 

Stokes"  Trusts,  I'.  R.,i3Eq.  333;  Barker  the   parties    might    appoint   another, 

V.  Piele,  3  D.  &  S.  340;  or  where  ttie  would  not  prevent  the  appointment  of 

removal   is  not  caused  by  impropriety  a  new  trustee  by  the  court  where  the 

on  his  part.  original  trustee,  being   a  corporation. 

Under    the   said    conveyancing  and  had  become  Insolvent,  and  gone  into 

law  property  act,  trustees  may  be  re-  the    hands  of    a  receiver.     People   -v. 

moved  In  any  of  the  ways  above  spec-  American  L.  &  T.  Co.,  17  N.  Y.Supp. 

ilied  except  in  the  mode  provided   bv  76  ;  63  Hun  (N.  Y.J  633. 

Lord  Cranworth'e  act.     And,  in  addi-  So,  in  a  proper  case,  where  It  is  for 

tjon,  where  there  are  more  than  two  the    best   Interest  of   the   parties,  the 

trustees,  one  of  them  may  retire  by  ex-  court  may  even  transfer  the  trust  fund 

ecuting  a  deed  declaring  that  he  Is  de-  to  heirs  and  substitute  them  as  trustees. 

sirous   of  being   diEcharged    from   the  Chapman  v.  Kimball,  83  Me.  380. 

trust,  provided  that  his  co-truEtees,  and  The  matter  is  lately  within  the  dis- 

such  other  person — if  any — as  may  be  cretion  of  the  courL     City  of  Augusta, 

empowered  toappoint  trustees,  by  deed  v.  Walton,  77   Ga.  1117.     And,  while  a 

consent  to  his  retirement.  court  of   equity  will   see  that  triwteea 

1.  See  sv/rn,  this  title,  Fi'^D  Afoy^ea  are   appointed  to  manage  trust  prop- 

Trmlee.    Thus,  the  court  may  appoint  erty   when  required    for  its  safety  or 

a  successor  to  a  deceased  trustee  tosell  proper  administration.  It   will  not  ap- 

property    to   pay    a   mortgaged    debt,  point  them   when  no  good  will  l>e  ac- 

Buchanan  T'.  Hart,  31   Tex.  647.  complished   thereby.     Schlesainger  t;. 

So,  where  a  fund  is  bequeathed  to  a  Mallard,  70  Cal. 336  ;  Ward  ti.  Dortch, 

city  in  trust,  to  be  administered  in  aid  69  N.  Car.  379. 

of  its  poor,  and  it  refuses  the  trust,  a  But  the   general  rule  is  that  cquitj' 

trustee  will  be  appointed  on  applies-  never  permits  a  trust  to  fail  for  want 

tion  of   the  state's   attorney  ;  and,  on  of    a    trustee,  and  the  assent  of    one 

his  failure  to  act,  application   may  be  named  as  trustee,  in  a  deed  of  gift,  la 
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immateriil  to   the  validity  of   the  in-  Little,  85  Ala.  sii-    The  circuit  court 

etnunenL   Cloud  v.  Calhoun,  10  Rich,  had  authority  In   that  stale  under  the 

Eq,  (S.  Car.]  J58  ;  Dawton  v.  Dawson,  statute  of  1829.     State  Bank  v.  Smith, 

RkeEq.CS.  Car.)  343;  Field  v.  Arrow-  6  AU.  75. 

«iiiitb,j  Humph.  (Tenn.)  44a  ;  39  Am.  In  Tennesstr,  upon  the  death  of  a 

DeciEj;  Saunders  v.  Harris,  I   Head  trustee  whilesuitwaapendinginwblch 

(TtTin.)    185  ;    Furman    v.  Fisher,    4  the  trust  property  had  been  previously 

Coldw.  (Tenn.)  616 ;  u  Am.  Dec.  110.  attached,  the  chancery  court,  and  not 

See  also  Harrli  v.  Ruclier,  13  B.  Mon.  the  county  court,  has  jurisdiction  over 

{Kyi  564;  Treat's   Appeal,  30  Conn,  the  application  for  the  appointment  of 

113 ;  White  V.  Hampton,  13  Iowa  349  ;  his  successor.     Mask  v.  Miller,  7  Baxt 

De  Peyster   v.    Clendining,  8   Pa1([c  {Tenn,)  537. 

(N.  Y.)395;   Bundy  v.  Bundy,  38  N.  In   /'eHniy/noHa.  under  the  act  of 

Y.  410;  Goiidnim  f.  Goodrum,  8  Ired.  April  16,  1855   (P.  L.  331),  which  pro- 

Eq.  (N.  Car.)  313;    Martin  i>.  Paxaon,  v ides  that  no  disposition  of  properlr 

46   Ho.  160;    Johnson    v.   Roland,   2  for  any  religiousor  charitable  use  shall 

Bazt  (Tenn.)  303;  Braawell  -v.  Downs,  fail  (or  want  of  a  trustee,  and  author- 

II  Fit.  63.  izes  courts  of  equity  jurisdiction  to  ap- 

The  matter  of  the   appointment   of  point  a  trustee,  it  was  held  in  Frazler  v. 

new  trustees  Is  often  r^ulated  by  stat-  St.  Luke's  Church,  147  Pa.  St.  156,  that 

nte.    Thus    In   New   ymey,   the   or-  a   common  pleas  court  might  appoint 

phans'  court  act  pTovides  that  where  a  a  trustee  of  ground  rents  devised   to  a 

tiustee  dies,  that  court  may  appoint  a  religious  society,  and  may  sue  for  and 

new  trustee,  and  it  Is  held  that  a  true-  recover  the  same. 

tee  BO  appointed  can   convey   a  good  The  orphans'  court  also  has  power 

title  to  land  devised   In  trust  to  sell,  to  appoint  a  trustee  where  the  trustee 

Yard  v.  Larlson,  39  N.  J.  Eq.  386.  under  a   will  has  been  removed!,   but 

So  in  Mastaciuiet/i,  It  has  been  held  notice  must  be  given  to  all  parties  in 

that  where  a  will  creates  separate  trusts  interest.     Lancaster's  Appeal,  lit   Pa. 

In  respect  to  a  testator's  real  and  per-  St.  ^34. 

sonal  property,  his  trustee  can  accept  tender  the   WiscoHsin  statute   (Re- 

ibe  trust  as  to   the  personal  property  vised  Statutes,  section  2098),  notice  to 

and  decline  it  as  to  the  realty,  and  un-  all  parties  interested  is  not  required, 

der  the  MatMcinselli  statute,  It  is  pro-  and    the   appointment   may   be   made 

vidcd  tliat  when   a   trustee   refuses  to  without  formal  hearing,   where  a   va- 

serve,  and  the  will  makes  no  adequate  CBncy  Is  caused  by  the  death  of  a  trus- 

provision  forthe  selection  of  his  sue-  tee.     Rei^art    v.   Ross,    63   Wis.   449. 

ceuor,  a  new  trustee  may  be  appointed  But  such  is  not  the  rule  where  a  new 

by    the   probate  court,   and  that   that  trustee   Is   appointed  in  place  of  one 

■court  has  power  to  appoint  a  trustee  to  who  declines  to  act.     Reigart  i'.  Ross, 

carry  out   the   testator's   provisions  as  63  Wis.  449. 

to  the  realty.     Carruth  v.  Carruth,  148  Notice  to  the  lieneliclary  is  required 

Hiss.  431.  In    Kentucky.     Clay    v.    Edwards,   84 

It  has  also  been  held  under  the  game  Ry.  54S. 

statute,  which  provides  that  the  probate  In  A/iciiran  and  in   JVev   Tort,  It 

court  "  shall  after  notice  to  all  persons  has  been  held  that  the  statutes  author- 

Interested   appoint  a  new  tnutee  "  in  izing  the  chancery  court  to  name  some 

case  a  vacancy  occurs,  but  notice  "  may  person  to  complete  the  execution  of  a 

be  dispensed  with  when  all  the  parlies  trust  when  the  original  trustee  has  died, 

entitled  thereto  signify  in  writing  their  resigned  or  been  removed,  apply  only 

assent    to   such   proceeding  or  waive  to  trusts  in  real  estate.     Ledyard  s  Ap- 

notice,"  that  it  Is  sufficient  that  the  as-  peal,  ^i  Mich.  613;  Bucklini>.  Bucktin, 

sent  required  Is  given  by  all  persons  in  1  Abb,  App.  Dec.  ( N .  Y.)  343. 

being  who   have  a   vested  Interest.  In  Maryland,  where  a   trustee   has 

Dexter  v.  Cotting,   149  Mass.  91.     See  failed  to  give  a  Ixind,  or  has  furnished 

)]so  as  to   notice  in   Califarnia,  Dyer  one  which  is  not  sufficient,  the  circuit 

t.  Leach,  91   Cal.  191.  court  may, on  the  application  of  a  party 

Under    {   3733   °^  the   Alabana  in  interest,  compel  him  to  execute  an 

Code,  the  register  in  chancery  is  given  adequate  bond,  and  upon  failure  to  com - 

authority  upon  the  death  of  the  trus-  ply  with  such  order  remove  him  and  ap- 

• '  --i   express    trust,  to    appoint  point  another  In  his  place.   Aciofi87o, 
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BooMMn  of  TRUSTS  AND  TRUSTEES.  v«w  TmtM. 

Upon  the  death  of  a  trustee,  the  legal  estate  generally  passes 
to  his  heirs  or  personal  representatives,  to  be  administered  or  ac- 
counted for  by  them  ;  but  if  it  would  be  beneficial  to  the  estate  to 
have  a  new  trustee  appointed,  the  court  may  make  such  appoint- 
ment.* But  a  new  trustee  will  not  be  appointed  in  place  of  one 
who  has  died  where  it  clearly  appears  that  the  trust  is  void.* 

In  the  absence  of  a  statutory  provision  to  the  contrary,  trusts 
of  real  estate,  upon  the  death  of  the  trustee,  devolve  upon  the 
heir,  and  trusts  of  personalty  vest  in  the  executor  or  admin- 
istrator.* Unless  the  trust  is  a  personal  one,  intended  to  cease  at 
the  death  of  the  trustee,*  it  may  be  devised  by  the  trustee  i*    and 

trustee  underawillmaj, upon  thedeath  house,  i  Binn.  (Pa.)9i;  Grair  T'.  Hen- 

of  the  trustee,  be  appointed  by  the  derson,  71  Pa. 81.368;  Evans  v.  Chew, 

surrwate  court,  under  section  3S18  of  71  Pa.  St.  47;   King  v.   LBwrence,  14 

the.^ewroriCodeofCivilProcedure.  Wis.  338 ;  Mitchell  i/.  Adams,   1   Ired. 

Matter  of  Morian's  Estate,  1  Conn.  (N.  (N.   Car.)   39S;   Boone   v.  Chiles,    10 

Y.)  503.     And  the  executora  of  a  de-  Pet.  (U.  S.)  113;  Russell  v.   Pejlon.  + 

ceased     testamentarj   trustee     cannot  111.  App,  473;  Clark r.  Tainter,  7Cush. 

question   the   power  oi  the   surrogate  (Mass.)  567;  Warden  t>.   Richards,  it 

court  to  appoint  a  successor  In  accord-  Gray    (Mass.)   277.     In   Neiu    Turk, 

ance  with  such  statute,  as  they  are  not  Missouri,   Alabama    and   some   other 

Interested   therein.      Elswonh   v.  Hin-  states  the  property  is,  by   statute,   left 

ton,  4  N.  Y.  Supp.  573;  ji  Hun  (N.  to  the  court  to   administer  by  the  sp- 

Y.)  641.     So,  although  the  section  re-  pointmcnt  of  a  new  trustee.  See  Royce 

ferred  to  provides  that  when  a  "sole"  v.   Adams,   133  N.   Y.   402;   Clark  v. 

testamentary   trustee   dies,  becomes  a  Crego,  51  N,  Y.  647;   Hook  v,   Djer. 

lunatic,  reBignB,or  is  removed,  leaving  47  Mo.  314;  McDougald   v.  Carey,  38- 

the  trust  not  fully  executed,  the  surro-  Ala.  320  ;  and  note  to  Hill  on  Trustees, 

gate  court  may  appoint  a  Bucceseor,  it,  •190  e/je?T  wherea  synopsis  of  the  dif- 

has  been  held  that  the  same  power  ex-  ferent  statutes  is  given. 

Ists  in  said  court,  under  said  sutute,  to  3.  Matter  oi  Butterfield's   Will,  133 

appoint  a  successor  or  successors  where  N.  Y.  473.  See  also  Howards  v.  Davis, 

there   are  several  trustees  and   all   re-  6  Tex.  174;  Schleasinger  17.  Mallard,  70 

sign.   Royce  v.  Adams,  123   N.  Y.  402.  Cal.  326. 

But  thesupreme  court  also  has  author-  1.  Schenck  v.  Schenck,  16   N.  J.  Eq. 

ity  to  appointsuccessors  in  such  acase,  174;    Tyler    v.   Mayre,    95   Cal.     160 

as,  under  1  R.  S.  (N.  V.)  730,  t)  71;  and  (trust  in  personal  property  held  to  de- 

734,  4  72,  upon  the  death  ofan  original  volveonadministrator).  The  JVew  y**-- 

trustee  the  trust  devolves  upon  the  su-  scy  case   dies   Hill  on   Trustees,  175; 

preme  court,  and  it  has  jurisdiction  to  Willis  on  Trustees,  53 ;  and  Lewin  or 

appoint   new   trustees   to   execute   the  Trustees,  205.     See   also  Underbill  on 

trust.       Royce    v.    Adams,    123    N.    Y.  Trusts    and    Trustees,    I15;    Ewing   v. 

405;  Dclaney   11.    McCormack,   88   N.  Shannahan,  113   Mo,  18S;  Anderson  v, 

Y.  174;  Matter  of  Hawlev,  104  N.  Y,  Northrop,  30  Fla,  613. 

350;  Greenland  v.  Waddel'l,  116  N.  Y.  *.  Hinckley  v.  Hinckley,  79  Me.  330. 

343;  15  Am.  St.  Rep.  400.  S.  Titley  v.   Woatenholme,   7   Beav. 

1,  Tiedeman  on  Real   Prop.,  I)  509;  435;  Osborne  *.  Rowlett,  13  Ch.  Div. 

I  Perry  on  Trusts,  1)1)  341,  344;  Maul-  774;Tayler  v.  Benham,;  How.  (U.S.) 

din  f.  Armistead,  14  Ala.  702;  Schenck  270;  Jackson  v.  Delancj,  13  Johns.  (N. 

V.   Schenck,  16   N.  J.  Eq.  174;  Tyler  Y.)  537;  7  Am.   Dec.   403;  Ballard  v. 

V.   Mayre,   95   Cal.   160;   Nichols   v.  Carter,  5   Pick.  (Mass,)    iii;   16   Am. 

Campbell,     10   Gratt.  (Va.)   561;  De  Dec.  377;  Drane  v.   Gunter,   19   Ala. 

Peyster  v.   Ferrers,  II   Paige  '(N,  Y.)  731  ;  Richardson  v.  Woodbury,  43  Me. 

i3;Keiaterv,  Howe,  3  Ind.  26S;  Gray  106;  1  Perry  on  Trusts,  45335, 339.  Com- 

V.  Lynch,  8  Gill   (Md.)  404 ;   Duffy  v.  fare  Cooke  r.  Crawford,  13  Sim.  91  ; 

Calvert,  6  Gill  (Md.)  487 ;   Watkins  v.  In  re  Morton,  ij  Ch.  Div.  143.     And 

Specbt,  7  Coldw.  (Tenn.)  ^85;  Stewart  see  for  change   in  England  by  recent 

w.  Pettus,  10  Mo.  7<5;  Macdonald  v.  acts,  Underbill    00  Trusts   and  Tnis- 

Walker,  14  Beav.  55C;  Jenks  -v.  Back-  teea   350. 
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-      TRUSTS  AND  TRUSTEES.            ir«ir  Tiwim. 

his  heirs  or  devisees  to  whom  it  goes  may  execute  it,'  except  where 
it  was  held  by  the  trustee  upon  a  personal  confidence.' 

If  all  the  parties  are  sui  juris  and  agree  upon  the  new  trustee, 
the  court  will  at  once  appoint  him  and  direct  a  conveyance  to  be 
made.*  So,  if  expressly  authorized  by  the  settlor  in  the  instru- 
ment creating  the  trust,  a  trustee  may  appoint  his  successor  ;*  but 
he  cannot  do  so  unless  authority  is  given  him  to  that  effect.' 

1.  Hall  V.  May,  3  Ksy  &  J,  585;  Os-  ion  v.  Kelly,  it  111.  610;   74  Am.  Dec. 

bomec.  Rowlett,  i3Ch.  Div.  774;  Tit-  169;    Bowditch    v.   BanneloB,   i    Gray 

ley  V.  WoBlenholme,  7  Beav.  415.     See  (M«M.)  I»;  Whelan  v.  Reilly.  3   W. 

Uaderhill  on  Truata  and  Truateea  350,  Va.   597.      So,  it   aeema,   ■  ceslui  que 

where  thi«  is  stated  as  the  law  prior  to  trust  may  name  a  new  trustee  if  the 

the  recent  acts  in  England  which  cast  deed  bo  provides.     CLark  v.  Wilson,  53 

the  office  upon  the  personal  represent-  Miss.  119.     See  also  Schott's  Estate,  11 

ative  of  the  trustee.  Phi  la.  (Pa.)    [20;   Drusadow  v.  Wilde, 

I  Robson  V.  Flight.  4  De  G.  J.  &  S.  63  P«.  St.  :70, 

&>S;  34  L.    J.   Ch.   126;  3    Perry   on  Although   a   deed   of   trust    or   will 

TnistE,  \  496;  Iti  re  Abbott's  Petition,  gives  an  individual  the   powrir  to  ap- 

S5  Me.   580;  Mortimer  v.   Ireland,  11  point  new  trustees,  yet  a  court  of  chan- 

Jur.  731.  eery  may  control  his  exercise  or  the 

t.  Young  V.   Young,  4   Crench    (C.  power,  at  least  to  the  extentorprevent- 

0499;  O'Keefe  11.  Calthorpe,  t    Atk.  ing  an    alniae    of  disc  re  lion ;    and  may 

18.    See   also   Mitchell   v.   Pltner,   15  require  an  appointee  named,  who  is  of 

Ga.  319.  doubtful  financial  responsibility,  to  give 

Id  Gates  v.  Majea  (Tex.  1689),  13  S.  security.  Bailey  v.  Bailey.  1  Del.  Ch.  95. 

W.  Rep.  51,  where  a  trust  deed  author-  Where  a  trust  deed  of'^personal  prop- 

iied  the  beneficiaricB  to  appoint  a  sub-  erty  authorized  the  substitution  of  an- 

llitute  in   case  the   trustee   refused   to  other  trustee   by   the   beneficiaries   in 

make  a  sale  of    the  trust  property,  and  place  of  the   one  mentioned,  upon   the 

all  the  beneficiaries  united  in  a  fonnal  latter  declining  to  act,  but  dia  not  pre- 

appointment  of  such  a  substitute  except  scribe  a  mode   of  appointment,  it  was 

one,  and  that  one  indorsed  upon  a  writ-  held  that  the  appointment  might  be  by 

ten  appointment  a  statement  to  the  ef-  parol,  and  the   new  trustee  would  suc- 

fect  that  he  acquiesced  in  it,  and  that  ceed   to  all  rights  and  powers  of  the 

all  of  bis  interest  in  the  debt  secured  by  original  trustee.     Leggett  v.  Grimmett, 

the  trust  had  been   settled,  it  was  held  36  Ark.  496. 

that  theappointment  of  a  substitute  was  It  is  too  late  after  suit  has  been  in- 

efotive.  stituted  for  administration  of  the  tniat, 

Where,  by  the  terms  of  a  will,  a  tes-  for   a   trustee   to   appoint  a  successor, 

talor   directs   that   the   probate  judge  unless  the  court  consents.     Peatfield  f. 

shall  approve  of  the  appointment  of  the  Benn,  17  Beav.  522;  Kennedy  v.  Turn- 

trustee  to  be  made   by  persons  desig-  lev,  6  Ir.  Eq.  399;  Webbi'.  Shaftesbutr, 

iwted  in  the  will,  the  individual  who  7  Ves.  480;  Millard   ■v.  Eyre,  t  Ves.  Jr. 

occupies  the  office  of  judge  of  probate  94.    See  also  Kenaday  v.  Edwards,  134 

acts  under   authority   conferred   upon  U.  5.  117. 

him  by  the  will,  and  not  aa  a  mere  judi-  E.  In    re   Abbott's    Petition,  55    Me. 

dal  officer,  and  notice  to  the  parties  in  580;  Whelan  v.  Reilly,   j  W.  Va.  597; 

interest  is  not  required.  National  Web-  Oglander  v.  Oglander,  i  De  G.  &  S. 

Iter  Bonk  V.   Eldridge,  115    Mass.  434.  381;   Bowles  v.  Weeks,   14   Sim.  igi; 

See  also    Shaw   -u.   Paine,   11  Allen  Bayley  v.  Mansell,  4  Madd.  316;  Win- 

(Mass.)  a93.  throp  v.  Atty.   Gen'l,   128   Mass.   258; 

k.!nre   Roche,  I  Conn.  &  L.  306;  Wilson     v.    Towie,   36     N.    H.    119; 

Lonsdale   f.  Beckett,  4  De  G.&  S.  73;  Pierce   ■v.   Weaver,  65   Tex.   44.     And 

Lord  Camoys  v.  Best,  19  Beav.  414 ;  In  there  !a  no  inherent  right  in  a  creditor 

reCoales,  34Ch.  Div.370; /n  reNorris,  secured   by  a    trust    deed  to   appoints 

i7Ch.  Div.  333;  In  re  Glenny,  25  Ch,  new  trustee.     Clark  v.   Wilson,   53 

Dtv.  611 ;  Walsh  v.  Gladstone,  14  Sim.  Miss.  119. 

S;  Crook  V.   Ingoldsby,  3  Ir.  Eq.  373;  Powers  given  to  trustees,  in  the  trust 

Tweedy  v.  L'rquhart,  30  Ga.  A46  ;  Ceg-  instrument,  to  appoint  their  successors, 

gctt  r.  Grimmett,  36  Ark.  498;  Morri-  are  strictly  construed.  Turners.  Maule, 
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TRUSTS  AND  TRUSTEES.  w^tnMtm. 

Under  the  statutes  in  most  of  the  states,  the  title  vests  in  the  new 

trustee  without  a  conveyance  ;*  but  in  the  absence  of  such  a  stat- 
ute a  conveyance  to  him  seems  to  be  necessary ,•  unless  the  instru> 
ment  creating  the  trust  provides  that  the  property  shall  vest  in 
the  new  trustee," 

As  a  general  rule,  any  person  interested  in  the  trust  may  in- 
stitute proceedings  for  the  appointment  of  a  new  trustee.*  If  the 
trust  instrument  provides  that  notice  shall  be  given  to  certain 
persons,  the  appointment  will  be  irregular  unless  such  notice  \& 
^vcn,'  and  it  is  the  safest  plan  in  any  case  to  make  all  persons- 
is  Jur.  761 ;  Withlngton  v.  Withington,  appointed  a  trustee  to  execute  the  tru«t, 
16  Sim.  104;  Sharp  v.  Sharp.  3  B.  &  who  afterwards  rcGigned,  and  the  court 
Ad,  404;  Lord  CamoyB  v.  Best,  19  appointed  another  trustee,  It  was  held 
Beav.  414;  In  re  Coates,  34  Ch,  Div.  that  the  power  of  sale  was  but  an 
370;  Guioti  u.  Pickett,  43  Mias.  ^^\  Incident  of  the  trusteeship,  and  ac- 
Maatln  v.  Barnard.j.^  G«.  530.  See  compahied  it,  though  not  referred  to  in 
Powers,  vol.  18,  p.  ^7.  the  order  appointing   the  last   trustee. 

So,  where  a  deed  of  trust  authorizes  Lahey  *.  Kortright,  56  N.  Y.  Super, 

the  appointment  of  a  substitute  trustee  Ct.  537. 

upon  thefailure  or  refusal  of  the  origi-  1.  Stearic's  Appeal,    3   Grant   Cas. 

nal  trustee  to  act,  the  appointment  of  (Pa.)   370;  Gibl»  v.   Marsh,   3    Met. 

a  substitute  trustee  while  the  original  (Mass.)    353;    Parker  v.   Converse,   5 

trustee  is  advertising  the  property  for  Gray  (Mass.]  336;  Golder  v.  Bressler, 

sale  under  the  deed,  confers  no  title  on  loj  111.  419;  Wooldridge   v.   PlanterB' 

llie  trustee  so  substituted.     Chestnut  v.  Bank,  1  Sneed  (Tenn.)  397;  DulTy  v. 

Gann,  76  Tex.  150.  Calvert,  6  Gill  (Md.)  487;   Burdick  v. 

And  one  who  has  resigned,  cannot  Goddafd,  11  R.  I.  516;  Smithu.  Smithy 

thereaftcC transfer  his  original  powers  3  Dr.  73;  /■  re  Fisher's  Will,  1  W.  R. 

to  a  new  trustee  appointed  by  the  court  505;  Indiana  Rev,  St.  (1881),  4  3978; 

to  act  under  its  direction.     Kenadaj  v.  Conveyancing  and  Law  Property  Act 

Edwards,  134  U.S.  117.     Butgenerally  of  1881  {44  and  45  VicL,ch.  41),  4  34. 

the  new  trustee  has  the  same  powers  a«  9.  O'Keefe  v.  Calthorpe,  I  Atk.  18; 

the  original   trustee    had,   Chase    v.  Folev  f.  Wontner,  3    lac.  &  W.  345 ; 

Davis,  65  Me.  102 ;  Stearly's  Appeal,  3  Owen  v.  Owen,  t   Atii.496;  Miller  v. 

Grant  Cas.  (Pa.)  170,  except  in  cases  in  Priddon,  i  De  G.  M.  &  G,  339;  Crosby 

which  discretionary  powers  were  given  v.  Huston,  i  Tex.  303;  Foster  v.Goree, 

the  original  trustee  on  account  of  per-  4  Ala.  440. 

sonal  trust  and  confidence.  See  A  devise  to  one  in  trust  does  not  or 
Powers,  vol.  18,  p.  970. 

Where  real  estate  was 
trust  for  a  corporation,  to 

bv  the  trustee  on  the   order  of  the  di-  successor  makes 

rectors,  with  a  provision  that  in  case  of  ing  the  title  in  him. '  West  v.  Fitt,  109 

hU  failure  to   act,  the  company  might  '" 
"  by  deed  duly  executed  appoint  other 
trustees  who  should  by  such  deed  be 

vested  with  power  to  execute  the  trust,"  ,         -     ,      , 

it  was  held  that  a  deed  signed   by  the  *.  Bainbrlgge  v.  Blair,  t  Beav.  495 ; 

president  and  persons  purporting  to  be  Findlay  ti,  Howard.  I  Dr.  &  W.  490; 

the  successors  In  the  trust,  was  Inetfect-  Buchanan   v.   Hamilton,   5   Ves.  733; 

ual  to  convey  a   title,  unless  the  new  Coventry  t.   Coventry,    1    Keen   758; 

trustees  were   appointed   to  carry   out  Lake  v.  DeLambert,  4  Ves.  501;  Joyce 

the  trust  by  deed  duly  executed.    Bum-  -a.  Gunnels,  2  Rich.  Eq.  (S,  Car.)  360. 

garner  v.  Cogsweit,  49  Mo.  ajg.  See  sufra,  this  title,  Resignatien  and 

But  where  a  will  appointed  a  trustee  Removal  of  Trustee. 
to  hold  the  share  of  one  of  the  devi-  B.  Washington,  etc.,  R.  Co.  v.  Alex- 
sees,  with  power  of  sale,  and  upon  the  andria,  etc.,R.   Co.,   19  Gratt.   (Va.) 
trustee  named  failing  to  take,  the  court  592 ;  too  Am.  Dec.  710. 
U 
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who  are  interested  in  the  trust,  parties,  and  to  give  them  notice,' 
unless  the  statute  provides  that  notice  is  unnecessary*  But  it  has 
been  held  that  where  a  cestui  que  trust  gave  an  order  on  the 
trustees  in  favor  of  her  children,  the  latter  had  no  such  interest  as 
entitled  them  to  be  made  parties  to  a  proceeding  for  the  appoint- 
ment of  new  trustees.'  And  if  the  old  trustee  transfers  the  trust 
property  to  the  new  trustee  appointed  by  the  court,  he  will  be 
bound  by  the  proceedings,  although  notice  was  not  given  him  of 
their  institution.*  So,  a  beneficiary,  by  recognizing  the  compe- 
tency of  a  substituted  trustee  to  act,  may  estop  himself  from 
questioning  the  validity  of  the  trustee's  appointment.*    But  mere 

1.  /■  re  Abbott'i  Petition,  55  Me.  580;  ■  vacancj  in  the  trust  might  be  filled 

Henrj  v.  Doctor,  9  Ohio  49;  WilliBm-  by  the  nominalion  of  one  of  the  bene- 

•onc,  Wickersham,  a  Coll.  ;l;  Wardle  liciariea  with  the  approval  of  the  judge 

f.  Hirgreaves,  11  L.  J„  N.  S.  Ch.  126;  of  the  superior  court,  it  waj  held  that 

Tompkins  11.  Morvman,  5  Redf.  (N.  Y.)  the  mortgagor  was  entitled  to  no  notice 

41U;  Clay  V.Edwards, 84K/.548;Laii-  of  an  appointment  made  in  that  man- 

CMter't  Appeal,  iii  Pa,  St.  5^4;   Baas  ner.     Macon,  etc,  R.  Co.  v.  Georgia 

p.  Fontleroy,  11  Tex.  698.  R.  Co.,  63  Ga.  103. 

Tbas.  it  has  been  held  that  the  court  I.  Hawley  v.  Ross,  ^  Paige  (N.  Y.) 

will  nat  appoint  a  trustee  on   an   en  103.     See  also  Marsball  o.  Sladden,  7 

/artemotion  or  petition  incases  where  Hare  437. 

the  former  trustee  has  died,  removed  So  it  has   been  held   that   where   a 

from  the  county,  or  become  incompe-  trustee  under  a  will  has  dledi  his  exec- 

tent    All  persons  Interested  must  be  utors  cannot  question  the  power  of  the 

made  parties,  and  have  full  time  and  surrogate  under  the  Ntiv   Tork  Code 

opportunity  to  »et  up  their  respective  of  Civil  Procedure,  4  i&i&,  to  appoint 

claimi.    Gulon    v.    Melvin,    69    N.  his  successor,  as  they  have  no  interest 

Car.  141.  therein.     Elsworth  i>.  Hinton,  4  N.  Y. 

So,  it  has  been  held  that  an  appoint-  Supp.  573;  51  Hun  (N.  Y.)  641. 

ment,  on  motion  merely,  of  a  trustee  to  And    wliere    railroad    property   has 

kU  land  in  place  of  one  who  has  died,  been  mortgageit  to  a  trustee,  his  heirs 

is  void.      Williams  n.   Neil,  4   Heisk.  and   assigns,  in  trust  for  bondholders, 

(Tenn.)  179.     ComfartHjci v.L.ea.ch,  the  court  may  upon  his  death  appoint 

91  Cal.  igi.  his  successors,  upon  the  application  of 

I.  See  kelgart  v.  Ross,  63  Wis.  449;  the  interested  parties,  and  in  such  case 

Dier  I'.  Leach,  91  Cal.   191;   National  the  heir  at  law  of  the  rormer  trustee  is 

Webster  Bank  I'.  Eld  ridge,   115   Mass.  not  entitled  to  be  made  a  party  to  a  suit 

414;  Milbank  v.  Crane,  l;   How.   Pr.  to  foreclose  the  mortgage.     Gibbes  v. 

{N.  Y.  Supreme  Ct.)  103 ;  Matter  of  Greenville,  etc.,  R.  Co.,  13  S.  Car.  h8, 

Robinson,  37  N.  Y. 161,  boldingnotice  It  has,  however,  been  held  that  the 

Onneceseary.  children  of  a  life  tenant  who  are  enti- 

And,  where   a  trustee   is   appointed  tied  to  the  remainder,  are,  equally  with 

bj  deed,  providing  thai  In  case  of  his  Che  tenant  for  life,  necessary  parties  to 

decease  or  legal  Incapacity,  the  chan-  a  suit  by  the  executrix  of  the  deceased 

Cellor  shall  be  rested  withall  the  trusts  trustee  for  the  appointment  of  a  suc- 

tnd  confidences  reposed  in  the  trustee  cessor  in  the  trust  to  whom  she  might 

named,  th«  chancellor  may  appoint  a  account  as  executrix.  Boiling  ii.  Stokes, 

trustee,  by  virtue  of  his  office,  to  eze-  7  S.  Car.  364.     See  also  Bradsireel  v. 

cnte  the  desire  of  the  grantor,  and  the  Butterfield,  129  Mass.  399. 

tight  of  tlie  chancellor  does  not  depend  t.  Thomas  v.  Higham,  i   Bailey  Eq, 

apOD  his    acquiring  jurisdiction   over  (S.  Car.)  22%.     See  also  State  v.  Vln- 

tbe  heirs  snd  personal   representatives  cennes  University,  j  Ind.  77. 

of  the  ceiiui  que  Irnil.     Morrison   v.  5.  Thus  In  a  recent  case,  where,  upon 

Kelly,  11  III.  610;  14  Am.  Dec.  169.  the  trustee's  death,  the  court  appointed 

So  the  instrument  of  trust  may  by  his  successor,  and  one  of  the  two  bene- 

ila  own  terms  dispense  with  notice  to  ficiaries  joined  In  an  atlidavit  to  the  ef- 

liie  settlor,  and  where  a  mortgage  eie-  feet  that  the  trustee  so  substituted  was 

Oiled  in  favor  of  trvnteet  provided  that  a  fit  person  for  the  position,  it  was  held 

OS 
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H«w  1 


lapse  of  time  will  not  validate  an  illegal  appointment  where  the 
trustee  has  never  had  possession  of  the  trust  property.* 

In  some  of  the  states  a  new  trustee  is  required  hy  statute  to 
give  a  bond,*  but,  in  the  absence  of  such  a  statute,  the  matter 
seems  to  rest  largely  in  the  discretion  of  the  court.' 


that  by  Ehis  affidavit  ehe  was  estopped 
from  questioning  the  validity  of  the 
trustee's  appointment.  The  court  also 
held  that  as  a  consequence,  >  joint  ac- 
tion by  the  two  beneficiarieB  to  set 
aside  a  subsequent  conveyance  bj  the 
substituted  trustee,  on  the  ground  that 
his  appointment  was  invalid,  would  not 
lie,  although  such  appointment  may  not 
have  been  valid  as  to  the  other  benefic- 
iaries.    Lone  V.  Suras,  87  Ga.  577. 

1.  Augusta  V.  Walton.  77  Ga.  517. 
See  also  Carskadon  ».  Toireyson,  17 
W.  Va.  43. 

A  mere  irregularity  In  the  appoint- 
ment of  a  trustee  will  not,  where  the 
court  has  jurisdiction  of  the  subject- 
matter,  make  the  appointment  void  in 
B  collateral  proceeding,  until  It  is  ecE 
aside.  Budd  v,  filler,  37  N.  J.  L.  43. 
See  also  Loveman  v.  Taylor,  85  Tenn.  i. 

So,  where  the  supreme  court  ap- 
pointed a  testamentary  trustee  In  a 
county,  other  than  the  one  In  which 
the  will  had  been  probated,  but  in 
which  a  portion  of  the  trust  estate  was 
situated,  no  objection  having  been 
made  lo  the  appointment,  it  was  held 
tiiat  the  appointment  could  not  be  col- 
lalerallr  impeached,  and  that  it  was 
immateVial  that  the  petition  for  Ihe  ap- 

S ointment  was  addressed  to  the  court 
1  another  county.  Bradstreel  t.  But- 
terfietd,  lag  Mass.  339.  See  also  Bas- 
eett  V.  Crafts,  139  Mass.  ^13. 

But  it  was  held  in  Alabama,  that  Ihe 
appointment  of  a  trustee  by  a  register 
in  chancery  in  that  state,  on  a  petition 
simply  alleging  that  the  property  of 
the  trust  was  in  the  possession  of'^  the 
trustee  in  Georgia,  and  that  he  wag 
desirous  of  delivering  it  to  a  trustee 
appointed  here,  was  void  for  want  of 
jurisdiction.  Howard  i',  Gilbert,  39 
Ala,  736. 

And  a  court  of  another  state  cannot 
sppointa  trustee  of  lands  Ivingin  Penn- 
sylvania, in  the  place  of  one  already 
appointed  by  the  Pennsylvania  court. 
Williams  v.  Maus,  6  Watts  (Pa.)  378; 
31  Am.  Dec.  465.  See  Butler  v.  State 
MuL  L.  Assurance  Co.,  55  Hun  (N. 
Y.)J96. 

3.  A  bond  of  an  eiecutor  to  faith- 
fully  discharge  his  duties  as  executor. 


does  not  cover  and  secure  the  faithful 
discharge  of  his  duties  as  trustee  of  a 
trust  created  bj  the  will.  Hinds  v. 
Hinds,  85  Ind.3lJ. 

A  bond  executed  by  a  trustee  under 
a  void  appointment,  although  notgood 
as  a  statutory  t>ond,  may  be  enforced 
as  a   common-law   bond  against  both 

Erincipal  and  surety,  where  the  former 
as  received  the  trust  estate  and  failed 
to  account  for  it.  Clay  v.  Edwards,  84 
Ky.  548. 

A  and  B  were  co-sureties  for  C,a 
testamentary  trustee,  who  converted 
the  trust  money  to  his  own  use  and 
died  insolvent  A  was  appointed  trua- 
tee,  and  gave  a  bond,  with  B  as  surety, 
to  well  and  truly  execute  the  trust.  A 
then  presented  a  claim  for  the  trust 
money  against  the  estate  of  C,  and  re- 
ceived a  dividend  thereon.  It  was  held 
that  as  both  A  and  B  were  liable  as 
sureties  for  the  lialance  of  the  trust 
money,  A  was  to  be  regarded  as  having 
received  the  money,  and  that  both  were 
liable  on  the  new  bond  for  A's  neglect  to 
make  certain  payments  from  the  trust 
fund,  as  required  by  the  trust.  Prindlc 
V.  Holcomb,  45  Conn.  iii. 

When  a  tnistee  dies  before  his  trust 
has  been  completed  and  his  accounts 
settled,  a  court  of  equity  has  jurisdic- 
tion to  entertain  a  bill  ^Led  by  his  suc- 
cessor against  the  sureties  on  his  bond, 
and  may  decree  the  payment  by  such 
sureties  of  the  amount  found  to  be  due 
the  trust  estate.  Thurston  v.  Black- 
iston,  36  Md.  501. 

8.  Rigler  V.  Cloud,  14  Pa.  St  361; 
Strayhorn  v.  Green,  gi  N.  Car.  119; 
Berry  v.  WilllamBon,  1 1  B.  Mon.  (Ky.) 
345 ;  Holcomb  v.  Coryell,  la  N.  J.  Eq, 
1S9;  State  V.  Rondebush,  114  Ind.  347  ; 
Lane  v.  Lewis,  4  Dera.  (N.  Y.)  468; 
Bradstreet    v,    Butterfield,   119   Mass. 

gg;  Clarke  v.  Saxon,  1  Hill  Eq.  (S. 
ir.)69. 

Trustees  are  generally,  however,  re- 
quired to  give  security.  Gibson's  Case, 
1  Bland  (Md.)  13S;  17  Am.  Dec.  31:7; 
Matter  of  Whitehead,  3  Dem,  (N.  Y.) 
337;  Bates  V.  SUte,  75  Ind.  463;  Hinds 
f.  Hinds,  85  Ind.  313. 

A  trustee  whose  powers  are  derived 
solely  from  the  instrument  creating  the 
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(nut,  cannot  be  required  to  give  a  bond  joint  tenants,  with  the  exception  of  the 
igiinat  the  direction  of  the  instrument,  le^l  eitate  in  coprholds  or  cuitomarj' 
luilen  the  statute  so  requires.  Ex  f.  lands,  lands  held  by  war  of  mortgage 
Kilgore,  130  Ind.  94.  for  securing  monej  subject  to  the  trust, 
ippeiatmwit  of  Haw  TnutM*  Undar  and  shares,  stock,  annuities  or  propertj' 
blUab  OoiiTar*iwliiff  Mid  Law  ol  Prop-  on\y  transferable  in  the  books  kept  by 
«tTAetof  isai. — Under  the  said  act,  a  company  or  other  bodj',  orin  manner 
where  a  trustee  dies,  or  remains  out  of  prescribed  by  or  under  act  of  Parlia- 
IJic  kingdom  for  more  than  twelve  ment.  Where  a  trustee  retires,  by  ex- 
moDtlis,  or  desires  to  be  discharged,  or  ecuting  a  deed,  a  similar  declaration, 
refuies,  or  is  uniit  to  act,  or  is  incapa-  made  by  the  retiring  and  continuing 
ble  of  acting,  then — unless  a  contrary  trustees,  and  by  the  other  persons  (IT 
iolention  is  shown  in  the  settlement —  any)  empowered  to  appoint  new  trus- 
the  person  or  persons  nominated  for  tees,  will  vest  the  trust  property  (save 
that  purpose  by  the  settlement,  or  if  as  aforesaid}  in  the  continuing  tnis- 
there  be  no  such  person,  or  none  such  tees  alone,  as  joint  tenants.  Where 
able  and  willing  to  act,  then  the  survlv-  none  of  the  foregoing  means  are  feasi- 
ing  or  continuing  trustees  or  trustee  ble,  application  may  be  made,  by  peti- 
for  the  time  being  (including  a  retiring  tion,  to  the  chancery  division  of  the 
tniitee,  if  willing  to  act  under  this  high  court  of  justice  (or,  In  case  of 
power),  or  the  personal  representative  lunacy  or  unsoundness  of  mind,  to  the 
of  the  last  surviving  or  continuing  lord  chancellors  or  lord  justices), 
trustee,  may,  bv  writing,  appoint  a  new  for  a  vesting  order  under  the  provisions 
truiteein  the  place  of  the  one  so  dead —  of  the  Trustee  Acts  of  iSjo  and  1851,  In 
even  where  he  died  before  the  trust  any  of  the  following  cases,  viz. :  (a) 
was  created  —  remaining  out  of  the  Where  land,  stock,  or  a  chose  in  action 
kiDgdom,  desiring  to  be  changed,  or  is  vested  in  a  lunatic  or  person  of  un- 
refuaing,  or  being  unfit  or  incapable  to  sound  mind,  or  an  infant,  or  person 
act  On  any  such  appointment  (but  not  out  of  the  jurisdiction,  or  a  person  who 
otherwise)  the  number  of  trustees  may  cannot  be  found,  or  about  whom  It  is 
be  iDCECased  or  diminished,  provided  uncertain  whether  he  be  living  or  dead; 
that  (eiceptwhere  only  onetrustee  was  (*)  Where  it  is  not  known  which  of 
originally  appointed)  a  retiring  trustee  several  trustees  of  land  was  the  survivor, 
will  not  be  dischai^d,  unless,  on  his  or  where  a  trustee  of  land  has  died  in- 
retirement,  there  will  be  at  least  two  testate,  and  without  leaving  en  heir  (or, 
tnutees  to  perform  the  trust.  Every  since  18S1,  with  regard  to  freeholds,  a 
new  trustee  so  appointed,  tioth  before  personal  repreBentative),or  where  such 
■nd  after  the  trust  property  is  vested  in  heir  or  a  devisee  of  trust  estates  is  not 
him,  has  the  same  powers,  authorities  known,  or  where  stock  is  standing  in 
and  discretions,  and  may  in  all  respects  the  name  of  a  deceased  person  whose 
act  as  if  he  had  been  an  original  trus-  personal  representative  is  a  lunatic  or 
tee.  Where  an  administration  decree  person  of  unsound  mind,  or  where  a 
lias  been  made,  a  new  trustee  can  only  chose  in  action  is  vested  in  such  per- 
be  appointed  under  the  supervision  of  sonal  representative ;  [c)  Where  lands 
the  court.  On  the  appointment  of  a  are  subject  to  a  contingent  right  in  any 
aew  trustee,  everything  requisite  should  unborn  person  or  class  of  persons,  who, 
be  done  for  vesting  the  trust  property  upon  coming  into  existence,  would  be- 
jointly  in  the  persons  who  are  for  the  come  seised  or  possessed  thereof  upon 
future  to  be  the  trustees.  This  may  be  any  trust;  (d)  Where  trustees  of  lands 
done  as  follows  : — I.  It  may  be  effected  or  stock  refuse  to  convey  such  lands, 
bj  the  ordinary  modes  of  conveying  or  transfer  such  stock,  for  twenty-eight 
or  transferring'  property.  3.  The  deed  days  after  demand  made  by  a  person 
bjwtiichheis  appointed  may  contain  entitled  to  require  the  same.  In  any  case 
•  declaration  by  the  appointor,  to  the  not  covered  by  the  foregoing,  theprop- 
tflect  that  any  estate  or  interest  in  any  erty,  of  whatever  kind  i(  may  consist, 
bnd,  or  in  any  chattels,  or  the  right  to  may  t>e  vested  by  an  application  to  the 
recover  and  receive  any  chose  in  ac-  court  to  appoint  new  trustees,  end  vest 
tion,  snbject  to  the  trust,  shal]  vest  in  the  trust  property  in  them.  But  the 
the  persons  who,  by  viriue  of  the  deed,  court  has  no  jurisdiction  to  reappoint 
became  and  are  the  trustees.  Such  a  trustees,  already  validly  appointed, 
d«Uu»lion,withoutaconveyanceoras-  merely  for  the  purpose  of  making  a 
•^ment,  operates  to  vest  such  estate,  vesting  order.  Whenever  it  is  expe- 
blerest  or  rJght,  in  those  persons  as  dient  to  appoint  a  trustee  or  trustees, 
S7  C.  of  L.  — 7                            97 
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New  trustees  appointed  by  the  court,  acting  under  its  discre* 
tion,  generally  have  all  powers  necessary  to  carry  out  the  provisions 
of  the  trust  instrument.*  but  discretionary  powers  given  the  orig- 
inal trustees  on  account  of  personal  trust  or  confidence  in  them 
cannot  ordinarily  be  exercised  by  their  successors.* 

Xm.  STATUTE  OF  LiKITATIOHS  —  LACHES  —  LAPSE  OF  TDCZ  —  1. 
Otuerally. — The  Statute  of  Limitations,  as  applicable  to  trusts  of 
certain  kinds,  has  been  treated  under  other  titles  in  this  work,* 
and  all  that  is  necessary  or  proper  in  this  connection  is  to  com- 
plete the  subject  and  cite  such  cases  upon  the  questions  already 
considered  as  have  been  decided  since  the  former  articles  were 
written.  Different  rules  apply  where  the  controversy  is  between 
the  trustee  or  cestui  que  trust  and  a  third  person,  from  those 
applicable  where  the  controversy  is  between  the  trustee  and  <r«/ai 

whether  of  a  settlement  of  which  no 
trustees  were  orlginallr  appointed,  or 
the  original  trustees  of  which  have 
died,  retired  or  been  removed,  and  it  is 
found  Inexpedient,  difficult,  or  imprac- 
ticable to  do  9o  without  the  assistance 
of  the  court  (but  not  otherwise),  the 
court  may,  on  petition,  appoint  a  trus- 
tee or  trustees,  and  ma;',  bj-  order,  vest 
in  such  new  trustee  or  trustees  any 
lands  subject  to  the  trust,  and  the  right 
to  cail  for  the  transfer  of  anj  stock,  or 
to  receive  the  dividends  thereof,  and 
the  right  to  sue  for  and  recover  any 
chose  in  action,  or  any  interest  in  re- 
spect thereof.  When  the  court  appoints 


death,  that  the  court  would  ( 
the  trust  through  a  successor  appointed 
by  it,  and  by  the  substitution  of  equit- 
able rules  in  the  place  of  arbitrary 
power.  Weiland  v.  Townsend,  33  N. 
J.  Eq.  393. 

a.  Sec  Powers,  vol.  18,  p.  970. 

Trustees  appointed  a 


,  it  tills 
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unless  there  are  evceptional  circum- 
stances. A  separate  set  of  trustees  may 
be  appointed  for  any  part  of  the  trust 
property  which  is  held  on  trusts  dis- 
tinct from  those  relating  to  the  other 
parts  of  the  trust  property,  or  if  only 
one  trustee  was  originally  appointed, 
then  one  separate  trustee  may  be  ap- 
pointed for  such  part.  Underbill  on 
Trusts  and  Triislees  363-377.  See  also 
In  fe  GregBon's  Trusts,  34  Ch.  Div.  109; 
Eastwood  V.  Clarke,  13  Ch,  Div.  13^; 
/«  re  East,  L.  R„  8  Ch.  735;  Tn  re 
Williams,  s6  L.  T.  884;  /»  re  Vicat,  33 
Ch.  Div.  103;  Dodkin  v.  Brunt,  L. 
R.,  6  Eq,  580 ;  /■«  re  Colyer,  50  L.  J. 
Ch.  79. 

1.  Chase  -c.  Davis,  61;  Me.  102;  Doe 
V.  Ladd,  77  Ala.  223;  Druid  Park,  etc., 
Co.  x:  Oeltinger,  53  Md.  46;  Schouler, 
Petitioner,  134  Mass.  426;  Lahey  v. 
Kortright,  <6  N.  Y.  Super.  Ct.  537; 
Sullivan  f.  "Latimer.  35  S.  Car.  421. 

A  trustee  by  will  was  given  extenBive 
discretionary  powers,  and  there  was  no 
provision  for  succession  in  case  of  his 
failure  to  act.     It  was  held  upon   his 


n  the  trust 
fund  received  from  the  original  trus- 
tees, but  if  litigation  is  necessary  to 
secure  it,  they  will  be  entitled  to  legiti- 
mate expenses.     Jenitins  v.  Whyte,  6a 

A  substituted  trustee  Is  not  entitled 
to  an  order  upon  the  administrator  of 
his  predecessor  for  the  amount  due  the 
trust  estate,  upon  the  confirmation  of 
the  account  of  the  deceased  trustee, 
died  by  his  admlnistralor.  The  new 
trustee  is  a  creditor  of  the  estate  of  the 
deceased  trustee,  not  of  the  administra- 
tor.  Gaw's  EsUte,  13  Phila.(Pa.)  8S. 

Where  the  surplus  funds  of  an  asso- 
ciation pass  Into  the  hands  of  new  trus- 
tees, between  whom  and  the  original 
contributors  there  is  no  privity,  such 
new  trustees  are  not  accountable  to  the 
original  contributors  for  the  funds. 
Abels  V.  McKeen,  18  N,  J,  Eq.  461. 

So  where  a  trustee  lent  funds  belong- 
ing to  the  trust  to  one  who  held  a  con- 
tingent interest  in  the  fund  in  remain- 
■■  !(,  ...  .__. 
id  that  □ 

borrower  being  insolvent,  it  was  belt 
on  the  removal  of  the  trustee  from  of 
fice  that  he  must  account  for  this  loan 
and  that  he  could  not  throw  the  burder 
of  trying  to  collect  it  upon  his  succes 
Eor.     la  re  Craven,  43  N.  J.  Eq.  416. 

8.  See     Lit -     


.  13,  p.  667;  iMPl 
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que  trust,  and  it  is  therefore  advisable  to  treat  the  subject  under 
these  two  main  divisions. 

2.  Ai  Between  Tnutee  or  Beneficiary  and  Stiranger.  —  The  general 
rule  is  well  settled  that  courts  of  equity,  acting  by  way  of  analogy 
orin  obedience  to  the  Statute  of  Limitations,  will  usually  adjudge 
the  lapse  of  time  a  bar  in  cases  in  which  it  would  have  constituted 
a  bar  under  the  Statute  of  Limitations  if  the  action  had  been  at 
law,*  and  there  are  also  cases  where  the  lapse  of  time  under  such 
circumstances  as  to  constitute  laches,  will  prevent  relief  at  equity, 
although  it  has  not  been  for  the  full  statutory  period.*  These 
rules  are  generally  applicable  in  controversies  between  the  trustee 
or  beneficiary  and  a  stranger."  As  said  by  Lord  Hardwicke,  in  a 
leading  case  :  "The  rule  that  the  Statute  of  Limitations  does  not 
bar  a  trust  estate,  holds  only  between  cestui  que  trust  and  trustee, 
not  as  between  cestui  que  trust  and  trustee  on  one  side  and  stran- 
gers on  the  other ;  for  that  would  make  the  statute  of  no  force  at 
all,  because  there  is  hardly  any  estate  of  consequence  without 
such  trust,  and  so  the  act  would  never  take  place.  Therefore, 
where  the  cestui  que  trust  and  his  trustee  are  both  out  of  pos- 
session for  the  time  limited,  the  party  in  possession  has  a  good 
bar  against  them  both."*  If  the  trustee  is  barred,  so  also  is  the 

1.  SeeLiMiTATiON  OF  Actions,  vol.  n.  McCarty,  68  Tex.   150;   2  Am.  Si. 

ij,pp.667,  67s  etseq.;  EqjjiTv,  toI.6,  Rep.  471;,  >nd  note;  ElmendorfTi.  Taj- 

pp.  6S3,   701;.  711;  note*  to  France  i:  lor,  10  Wheat.  ( U.  S.)   IJI ;   Felijt  v. 

kennej',  13  Am.  Dec.  368,  and   Smith  Patrick,  145   U.  S.  317;  Hammond  v. 

r.  Thompson,  54  Am.  Dec.  I  JO.  Hopkins,   143    U.   S.    JI4;    Potter    v. 

"The  legal  limitation    cannot   be  Smith,  36  Jnd.  131  ;  Martin  u.  M«rtin, 

avoided  by  changing  the  tribunal."     3  iiS  Ind.  227.     But   it   has   been    held 

Perrj  on   Trusts,  I)  859  ;    Hammond  v.  that  where  a  debtor  borrows  money. 

Messenger,  9  Sim.  ^27;  Bolton  v.  Pow-  icnowing  it  to  be  trust  money  and  in 

ell,  i4Beav.  275:  Wjch  v.  East   India  breach  of  the  trust,  he  will  be  deemed 

Co^  3  P.  Wms.  309 ;  Mason  v.  MaEon,  lo  hold  It  as  trustee,  and  cannot  set  up 

33  Ga.  435 ;  83  Am.  Dec.  173.  the  statute  of  limitations  in  bar  of  the 

%,  See  Laches,  vol.  11,  p.  533,  where  cestui  gue  Imsl,     Spickernell  v.  Hot- 

the  subject  i«  fully  treated.     See  also  ham,  Kay  669;    Ernest  v.  Croysdill.  6 

thefollowingrecentcasesrSt.Paul.etc,  Tur.  N.    S.  740;   Bridgman  v.  Gill,  34 

R.  Co.  p.  Sage,  49  Fed.  Rep.  315  ;  Cal-  Beav.  302 ;  Sheridan  v.  Joyce,  7  Ir.  Eq, 

veriT  II.  Harper,40  III.  App.  96;  Goree  115;    Upham   v.    Wyman,    7    Allen 

T>.   Clements,  94   Ala.   337  ;  Daniell  v.  (Mass.)  499. 

Eut  Boston  Ferry  Co.  (Mass.  1891),  31  Yet  as   even  between     trustee   and 

N.  E.  Rep.  71 1  ;  Cooke  v.   Barrett,  155  beneficiary,    courts  of  equity,  "acting 

Mass.   413;   Gatzner    v.   St.    Vincent  on  their  own  inherent  doctrine  of  dis- 

School  Soc.,  147  Pa.  St.  3:3;  Naddo  w.  couraging,  for  the  peace  of  society,  an- 

Bardon,   47  Fed.    Rep.  7S1 ;  Goode   v,  tiquated  demands,  refuse  to  interfere 

Gaines,  145  U.  S.  141;  Felix  u.  Patrick,  in  attempts  to  establish  a  stale  trust, 

14s  U.  S.  317  ;  Kelly  u.  Green  Bay,  etc.,  except   where   the  trust  is  clearly  es- 

R.  Co,  So  Wis.  328;  Ferguson  v.  So-  tablished.   and    the    facts    have    been 

den.  111    Mo.  20S  ;   Bacon  v.  Chase,  83  fraudulently andsuceessfully concealed 

Iowa  521;     and    note   to    Smith    v,  by  the  trustee  from  the  knowledge  of 

Thompson,  54  Am.  Dec.  13a.  the  ceilui  que  trust."     Badger  v.  Bad- 

l.  Turaeri'.Smith,  MTci.620;Wat-  ger,  3  Wall.  (U,  S.)  87. 

kins  V.  Specht,  7  Coldw.  CTenn.)  ^85;  4,  Llewellin     v.  Mackworth,  3   Eq. 

WilliamBf.Oley,SHumph.(Tenn.)563;  Cas.  Ab.    1:79;  Barn.  446;   Melling  v. 

47  Am.  Dec.632;  Merriam  t,  Hassam,  Leak,  32  fine.    L.   &    Eq,  442;    Atty. 

i4Allen  (Mass.)  516;  92  Am.  Dec.  795;  Gen'l  v.   Federal   St,   Meeting-House 

Clark  K.  Miller,  89  Pa.  St.  2.,3;  Collins  Soc,    3    Gray    (Mass.)    i.      See   also 


^aovGoOt^lc 


TRUSTS  AND  TRUSTEES. 


beneficiary,*  And  it  has  been  held  that  part  payment  by  a 
trustee  who  simply  has  authority  to  sell  property  and  apply  the 
proceeds  upon  debts,  without  any  power  to  make  a  new  promise 
for  the  debtor,  will  not  take  the  entire  debt  out  of  the  statute  as 
to  the  trustee.* 

The  effect  of  fraudulent  concealment,  ignorance  or  mistake,and 
the  rules  of  pleading,  practice,  and  evidence,  are  stated  and  fully 
considered  elsewhere  in  this  work.' 

3.  As  Between  Tnistee  and  Benefloiaiy. — It  is  a  general  rule  that  in 
case  of  an  express  continuing  trust  the  Statute  of  Limitations  has 

Hovenden  v.  Annwiey,  t  Sch.  &   Let.     Holtham,  Kay  669;   Lechmere  v.  Car- 


629;  Pentland  v.  Stokes,  1   Ball  &   B. 

75 ;  Allen  v.  Sayer,  i  Vera.  368 ;  Crow- 

ther  V.  Crowther,  23  Beav.  305;  Wych 

V.   East   India  Co.,  3   P.   Wma.  309; 

Thamas  v.  Thomas,  3  K.  &  ].  79:  Mad- 

dox  V.  Allen,  i  Mete.  (Kj.)  495^  Mason 

!■.  Mason,  33  Ga.  435)83  Am.  Dec.  171;      .,, 

Goss  I',  Singleton,  j  Head  (Tenn.)  67  ;     length  in  the  noi 

Watkins  v.  Specht,  7  Coldw.   (Tenn.)     shall,  43  Am.  Dec.  447  ;  Colli 


lisle,  3  P.  Wms.  lis;  Wingfield  o.  Vi 

■   ,  51  Ga.  139;   Fisk  v.  WiUon, 

:.  430;   Ernest  v.  Croysdil],  6J1 

"   -■-■  "■"• 0111,24  "  ' 

-  .     -  7  Ir.  g<.      „ 

Wyman,  7   Allen   (Mais. 

499.    The    question    is   considered   * 


N.  S.  740;  Bridgman  v.  Gill,  2^  Beav. 
joj;  Sheridan  u.  Joyce, ; 


S85;  rieraing  v.  Gilmer,  35  Ala. 
Love  I/.  Love,  65  Ala.  555;  Crook  v. 
Glenn,  30  Md.  55;  Herndon  *.  Pratt,  6 
Jones  Eq.  (N.  Car.)  327;  SmiUe  v. 
Biffle,  2  Pa.  St.  ^3. 

Where  a  truitee  of  land  sells  it  to 
a  purchaser  for  value,  by  warranty 
deed  and  without  any  intimation  in 
the  deed  of  a  subsisting  trust,  and  the 
purchaser  enters  and  occupies  the  land, 
doing  no  act  which  recognizes  the  ex- 
istence of  the  trust,  and  there  is  no 
fraud  or  concealment,  and  the  benefi- 
ciary is  not  under  disability,  the  ven- 
'»  possession  must  be   regarded 


•.  Lof- 


34   Am.    Dec.   735,  and   Miles    ■ 
Thorne,  99  Am.  Dec.  398. 

But  if  the  cestui  que  trust  is  under 
disability,  it  has  been  held  that  the 
statute  will  not  begin  to  run  until  the 
disability  is  removed.  Thompson  v. 
Simpson,  i  D.  &  W.  489;  Life  Assoc. 
V.  Siddall,  3  De  G.  F.  &  J.  58;  Atty. 
Gen'l  II.  Magdalen  College,  18  Beav. 
J39;  Price's  Appeal,  54  Pa.  St.  471.  See, 
however,  authorities  above  cited:  Mc> 
Leran  v.  Benton,  ^%  Cal.  329;!  Am. 
St.  Rep.  814;  and  Wilmerding  f.  Ru5», 
33  Conn.  68.  And  if  he  holds  only  in 
-■-'-   =—    =- that 


adverse,  both  to  the  trustee  and  the  the  statute  will  not  begin  to  run  until 
beneliciary,  and  the  time  which  would  he  has  the  right  to  pasEession  upion 
bar  the  legal  right  will  also  bar  the  the  determination  of  the  particular  es- 
,_  ..._.,_.      .._.  .__.        ,, j^jg^     Parker  T/.  Hall,  2   Head   (Tenn.) 

641;   McCov    V.    Poor,    56    Md.   197; 

Lamar  v.  Pearre,  83  Ga.  354;  14  Am. 

St.  Rep.   168;  Allen  *.  De  Groodt,  98 

Mo.    159;   14   Am.   St.   Rep.  636,  and 


loe,  83  Ky,  493;  Coleman  v.  Walker, 

3  Mete.  (Ky.)  63;  77  Am,  Dec.    163;     Ark. 35! 

Vamer  TP.  Gunn,  61  Ga.  54;   Crawley     v.   Olpl 

V.    Richardson,   78  Ga.   213;    Ford  v.     p.  Cher 

Cook,  73  Ga.  115-,  Know  -o.  Raymond, 

73  Ga.  749;  Weaver  u.  Leiman,  5a  Md. 

708;    Smith   V.   Gillam,   8c   Ala.    396; 

Bryan  v.  Weems,  39  Ala.  433;  65  Am. 

Dec.  407;   Waring  v.  Cheraw,  etc.,  R. 

Co.,  16  8.  Car.  417;  Clayton  v.  Cagle,  97 

N.   Car.  jooj    Watkins   v.    Specht,   7 

Coldw.  (Tenn.)  585;  Williams  i-.Otey, 

S  Humph.  (Tenn.)  563;   47  Am.  Dec. 

£31.    But   see   Parker  v.  Hall,  2   Head 

(Tenn.)  641 ;  Andingi'.  Davis,  38  Miss. 

57*177   Am.  Dec.  658;   Spickernell  i'.    p.  667. 


;  Chae 

3  Am.  St.  Rep.  307 ;  Meets 

(,  100  U.    S.   564;   Waring 

etc.,  R.  Co.,  16  S.   Car,  416; 

Bdwards    V.   Woolfolk,    17    B.    Mon. 

(Ky.)  376. 

3.  Leach  v.  Asher,  30  Mo.  App.659, 
But  see  St.  John  v.  Boughton,  9  Sim. 
319.  Where  a  cestui  gut  trust  has  re- 
ceived the  benefit  of  a  debt  due  him, 
but  paid  to  his  trustee,  who  had  no 
authority  to  receive  it,  he  will  not  be 
allowed  to  collect  it.  Mayer  v.  Bills, 
16  Iowa  58G. 
S.  Limitation  of  Actions,  vol,  13, 


^aovGoOt^lc 


Miuuaf              TRUSTS  AND  TRUSTEES. 

DO  application,*  unless  the  trust  has  been  repudiated  or  the  trus- 
tee has  held  adverse  possession  with  the  knowledge  of  the  benefi- 
ciary.* But  this  rule  applies  only  in  cases  of  express  or  direct 
trusts.'  And  while  the  relation  of  trustee  and  cestui  que  trust 
continues  unbroken,  the  possession  of  the  trustee  is  regarded  as 

1.  Riddle  v.  Whitehill,  13;  U.  S.  611 ;  tlona  begins  to  run  from  the  settlement 

Speide]  v.  Henrici,  130  U.  S.  377 ;  Pre-  and  receipt  given-  but  If  at  the  time  of 

wrt  1'.  Gratz,  6  Wheat.  tU.  S.)  497:  the BCttlement,  the  trustee  exercUei  un- 

Uwis   I'.   Hawkins,  11   Wall.  (U.  S.)  due  influence  over  the  beneficiary-,  bus- 

116;  Union  Pac.  R.  Co.  v.  Durant,  95  picion  U  thrown  upon  the  transaction, 

U.  5.  576;   Chicago,   etc.,   R.  Co.  -v.  and  the  beneficiary  may  have  the  set- 

Haj,  119  111.  493  ;   Ellis  ■o.  Ward,   137  tlement  looked  into  at  any  time  within 

III.  ;o9 ;  FUhwick  i'.  Sewell,  4  Har.  &  the  sUtutorj  bar.     In  case  of  fraud,  the 

J-  (Md.)  393;  Gordon  v.  Small,  53  Md.  statute  begins  to  run  from  the  discovery, 

550:  Bostwick    1).   Dickson,   65    Wis.  if  the  party  labors  under  no  dlfEJcvl^ 

593;  Haynier.  Hall,  s  Humph,  (Tenn.)  and  is  not  gj'i'tv-nf  lai;he^.   Wellborh '>. 

190;  Armstrong  ti.  Campbell,  3  Yerg,  Hogersf^i  Ga.'  5J8       '          '           ■     ' 

(TennJ  301;   14  Am.  Dec.  356;   A-i-  A  !>on  jt^s   absent 'and   his  wherea- 

diews    V.    Smithwick,    30   Tex.    iii;  Cents  unknown,  and  his  mother  became 

Payne  v.  Hathaway,  3  Vt.   aia  ;  De-  his  guardian,  received  his  estate,  and 

couche    V.     Savetler,    3   Johns.     Ch.  afterwards    died.     It    was    distributed 

{N.  Y.)    190  ;  Robertson  -v.    Dunn,  87  among    her    representatives,  who    had 

N.  Car.    191  \    Lyon    1:.    Marclar,   i  knowledge  of  die  manner  in  which  she 

Watts  (Pa.)   271;    Kutz's  Appeal.  40  held  it,  and  who  supposed  that  the  ward 

P».St90;  Clay  I.  Clay,  7  Bush  (Ky.)  was   dead,  and   it  was   held   that   they 

95;  Thomas   v.  White,  3   Litt.   (Ky.)  took  the  esUte  subject  to  the  same  trust 

177;  Cunningham  t:   McKindley,  1%  in  favor  of  the  son;  that   the  property 

Ind.  149;  Hlleman  11.  Hileman,  8j  Ind.  never  became  theirs,  and  their  holding 

I ;  Gulch   V.   Foadick,  4S  N.J.  Eq.  353;  not  being  adverse,  the  Statute  of  Llm- 

Sbibla  V.  Ely,  6  N.  J.  Eq.  181  ;  West  llationa   did  not  apply ;  and  that  they 

c.  Sloan,  3  Jones   Eq,  (N.  Car.)  10a;  wereliable  forIhepro'liiE,but  notforde- 

Bonner  f-Young.  68  Ala.  33  ;  McCar-  terioralion  resulting  from  their  neglect, 

thy  V.  McCarthy,  74  Ala,  546 ;  Simms  Moore  11.  Shepherd,  2  Duv.  (Ky.j  135. 

V.  Smith,  1 1  Ga.  19;  ;  Wilson  v.  Green,  3.  Boteler  v.  Allington,  3  Atk.  459  ; 

S  Iowa  251;  Redwood   v.  Reddick,  4  Wood  w.  Wood,  3  Ala.  756;   Lucas  v. 

unf.    (Va.)    2J2  ;    Cholmondeley  v.  Daniels,  34  Ala.  1S8 ;  Hastie  v.  Aiken, 

Clinton,  2  Jac.  &   W.  1. ;   Hovenden  ti.  67  Ala.  313  ;  Smith  v.  Ricords,  52  Mo. 

Annesley.  3  Sch.  &  Lef.  607;  Wedder-  581;    Scott  -u.   Haddock,   11   Ga.  258; 

bam  V.  Wedderbum,  4  Myl.  &  C.  41 ;  Farnam  11.    Brooks,    9   Pick.    (Mass.) 

Boteler  v.   Allington,  3  Atk.  459;  213;  Speidei  v.  Henrici,  lio  U.  S.  386; 

Bridgeman  1.  Gill,  24  Beav.  302;  Miles  Robertson  11.  Dunn,  87  N.  Car.  191; 

r.  Thome,  3S  Cal.  335;  99  Am.  Dec.  Roberts  v.  Berdelt.  61    Barb.  (N.  V,) 

384,  and  note.     Other  cases  might   be  3};  Kane  v.   Bloodgood.  7  Johns.  Ch. 

cited,  but  the  general  rule  Is  so  well  (N.  Y.)  90;  11  Am.  Dec.417 ;  Murdock 

established  end  so  many  authorities  are  v.  Hughes,  7  Smed.  jE  M.  (Miss.)  219; 

dtedabove.thatothersareunnecessary.  While  v.  Leavitt,  20 Tex.  703;   Cooper 

The  trusU  which  are  not  affected  in  v.  Lee,  75  Tei.  114;  Sheldon  v.   Shel- 

equitybytheStatuteof  Limitations  are  don,  3  Wis.  699;  Pipher   v.   Lodge,  4 

technical   and    continuing    trusts,   not  S.   &  R.    (Pa.;   310;   Cunningham   f. 

cognizable  at  common  law.  Lawson  v.  McKlndlev,   22    Ind.    149;    Dyer    v. 

Bidgett,  JO  Ark.  195;  Young  v.  Mack-  Waters,   4%   N.  J.  Eq.  484;  Hearst  r. 

all,  3  Md,  Ch.  398,  Pujol,  44  Cal.   235;   McClure  v.  CoN 

Where  there  is  no  doubt  either  as  to  year,  80  Cal.  378;  Wren  v.  FoUowell, 

theoriginor  theexistenceofatrust,  and  ^3  Ark.   76,  Reynolds   ii.  Sumner.  116 

proceedings  are  instituted  within  a  rea-  111.  78. 

•onable  time,  an  express  trust  created  3.  Newsom  r.  Bartholomew  County, 
bf  deed  or  will,  will  not  be  barred  by  103  Ind.  t,ib\  Churchman  v.  Indian- 
lapse  of  time.  McDonald  i^.  Sims.  3  apolis,  110  Ind,  259;  Carter n.  Bennett, 
G1.3S3.  In  another  Gfor^in case,  it  was  6  Fla.  214;  Hayward  r.  Gunn,  82  III. 
•lid  that  as  between  the  trustee  and  381;;  Patridge  v.  Wells,  30  N.  J.  Eq. 
crslmi que  trust,  the  Statute  of  Limita-  176;  Kennedy  v.  Baker,  59  Tex.  150; 
101 
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.   Mebane,    lo  Tei.  246J  60    much  as  the  truEt  isnotoneofexcluetve 


ec.  201;;  Clay  v.  Clav,  7  Bush     equity co^nizai 
fS;   Thomas  r',  BHnenela,  7  Ga.     e  continuing  01 


(Ky.)9S; 

154;  Johnson  v.  Smith,  37  Mo,  jgi ; 
Landis  V.  Saxton,  loj  Mo.  486;  34  Am. 
St.  Rep.  403;  Cooper  v.  Cooper,  61 
MisB.  676;  Robertson  v.  Dunn,  87  N.  sued  upon  a 
Car.  191 ;  Kane  v.  Bloodgood,  7  Johne.  money  had  and  received.  It  is  well 
CI1.  (N.  Y.)  90;  ti  Am.  Dec.  417;  settled  that  in,sucli  case  the  statute  pre* 
Price  V.  Multord,  107  N.  Y.  303;  vails.  Smith  v.  Calloway,  7  Blackf. 
Zicharias  <>.  Zacharias,  33  Pa.  5L  453)  <lnd.}  83;  Newsom  r.  Bartholomew 
Harlow  V.  Dehon,  iii  Maas.  195;  County,  103  Ind.  526,  and  authorities 
Kennedy  v.  Kennedy,  35  Kan.  151;  cited;  Stone  v.  Brown,  116  Ind.  80; 
Speidel  r.  Henrici,  iioU.  S.  377-  Godden  v.  Kimmell,  99  U.  S.  301; 
Implied  trusW  are  barred  by  the  Stat-  Johnson  v.  Smith, 37  Mo.  5^1.  Where, 
ute.  Speidel  v,  Henrici.  130  U.  S.  377;  however,  there  is  a  continuing  trust  or 
JvB^q  pounty  V.  Lincoln,  Si  III.  156.  obligation,  the  rule  does  not,  as  we  shall 
;  ^ed.InjPLiF.D.-'fRUfiTS,  vol.  lo,  p.  i;  presently  show,  operate  in  full  force  or 
"  -  I^imCji^tiAn  ;oi''.Ai;TioNs;  .yol.-  13,,  vigor.  .  .  .  The  difficult  question  in 
pp.  667,  68'4.  '-•■■.'"'.-■  ';:.■;  •' '.  ;  tTie  case  is  as  to  whether  the  facU 
The  exceptions  to  the  general  rule,  ->taled.  excluding  mere  evidence,  show 
and  the  limitations  upon  its  application,  that  the  deceased  agreed  with  his  son 
are  thus  stated  by  Stevens,  J.,  in  Ray-  to  keep  the  money  U>t  him.  If  he  did 
mond  »,  Simonton,  4  Blackf.  (Ind,)  77:  so  agree,  then  we  think  it  quite  clear 
"  The  general  rule,  however,  that  the  that  it  must  be  adjudged  that  the  right 
Statute  of  Limitations  is  a  bar  to  suits  of  action  is  not  shown  to  be  barred, 
in  equity,  as  well  as  actions  at  law,  bas  Where  one  receives  the  money  of  an- 
ils limits.  It  is  opposed  by  another  other  to  keep  for  him — takes  it,  in  other 
general  rule  that.in  cases  of  frauds  and  words,  as  a  continuing  trust — the  slat- 
trusts,  the  Statute  of  Limitations  does  ute  does  not  run  until  there  is  a  dis- 
not  run.  The  trusts  coming  within  this  avowal  of  the  trust  or  a  refusal  to  per- 
Tule  are  direct  trusts,  technical  and  con-  farm  upon  proper  demand.  If,  foriUus- 
tinuing  trusts,  which  are  not  cognizable  tration,  a  son  is  about  to  enter  the 
at  law,  but  which  are  mere  cieatures  of  army,  and  the  father  receives  or  collects 
a  court  of  equity,  and  fall  within  the  money  under  an  agreement  to  iieep  it 
proper  and  exclusive  jurisdiction  of  for  him,  the  statute  does  not  begin  to 
chancery.  There  are  numerous  event-  run  until  there  has  been  a  breach  or 
ual  and  possible  trusts  that  are  raised  a  disavowal  of  the  trust.  This  is  the 
by  law  and  otherwise,  and  that  fall  doctrine  of  many  closely  analogous 
-'-'-'n  thecontrolof  thestatule.   Every  cases.     Sawyer   v.  Tappan,   14  N.  II. 


deposit  is  a  trust;  every  person  who  353;  Rusling  T'.  Rusling,  43  N.  J.  Eq. 
holds  money  to  be  paid  to  another,  or  594;  Zuck  v.  Culp,  50  Cal.  143 ;  Cross 
to  be  applied  to  a  particular  and  spe-     v.  Eureka  Lake,  etc.,  Canal  Co.,  73  Cal. 


cilic  purpose,  is  a  trustee,  and  may  be  303.     The  doctrine  is  substantially  the 
sued  either  at  law-  or  in  equity."  same  at  law  as  in  equity.    Morse  Bank- 
It  is  often  difficult,  however,  to  de-  ing.  ^  332;   Payne  v.  Gardiner.  39  N. 
terminewhetherornotthetrustisanex-  Y.  146;  Smiley  v.  Fry,  100  N.  Y.  163; 

Eress  continuing  trust,  cognizable  only  Finkbone's    Appeal,   86   Pa.    St.   36$. 

y  courts  of  equity.    The  subject  was  The  statute   does   not   begin   to   run 

carefully  considered  in  a  recent  cnse  by  until  the  cause  of  action   accrues,  and 

the  supreme  court  of  Indiana,  and  we  where  there  is  a  continuing  trust,  or 

quote  at  length  from  the  opinion  of  El-  where  the  contract  is  a  continuing  one, 

liott,  T.,  in  the  case  referred  to.    The  and  of  );uch  a  character  as  to  make  a 

plaintiff's    father,  Joseph    Parks,   had  demand  necessary  to  a  complete  cause 

collected  a  bounty  ior  him,  and  had  ad-  of  action,  the  statute  does  not  begin  to 

mitted  to  several  persons  that  he  was  run   until    demand    has    been    made. 

keeping  it  for  the  plaintiff,  who  did  not  Presley  v.  Davis,  7  Rich.  Eq,  (S.  Car.) 

bring  suit  until  after  the  expiration  of  105;  63  Am.  Dec,  . -596.     It   is  true  that 

fifteen  years.    Upon  appeal  by  iheplain-  there  are  cases    where    the     demand 

tiff,  the  court  said:  "If  the  trust  im-  must  be  made  within  the   period  fixed 

posed  upon  Joseph  Parks  must  be  re-  by  statute.     Newsom  v.  Bartholomew 

garded  as  an  ordinary  trust  imposed  bv  Countv,  103  Ind,  e,i(),  and  cases  cited. 

Faw,  then  it  is  within  the  statute,  inas-  But  it'is  also  true  that  there  are  casea 
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that  of  the  cestui  que  trust?-     The  general  rule  also  holds  good  as 

whtre    a   veir  different  rule  applies,  for  tfae  vendee,  and  the  statute  of  1im{- 

Socb  a  case,  for  instance,  is  that  of  a  Utlons  will  not  run  against  the  tatter'* 

tODtinaing;  tnist,  or  of  a  contract  to  right  to  apeciRc    performance  unlesa 

keep  for  another,  money  of  which  he  the  vendor  Kives  notice,  or  does  sotne 

Buin  a  deposit.    Girsrd  Bank  ti.  Bank  act  showing  that  hU  holding  is  adverse. 

ofPenn  Tp.,39pa.St.g3;8oAm,Dec.  Love  i.  Watkina,  40  Cal.  547;  6  Am. 

507;  Wilson  -a.  Broakshire,   ilti  Ind.  Rep.  624;  Graham  f.  Nelson,  5  Humph. 

£.    No  general  rule  can  be  laid  down  (Tenn.)  605;  Harris  f.  King,   16  Ark. 

twill  fit  all  cases,  since  there  are  112;  Scarlett  v.   Hunter,  3   Jones   Eq. 

cufi  where  justice  requires  that  a  de-  [N.  Car.]  84. 

mand  should  be  made  within  the  statu-  So,  if  the  vendee  is  in  po«aeBBlon  un- 

n  others  the  nature  der  the  contract,  the  statute  will  not 

the  situatioDof  the  run  against  his  right  to  a  convejance. 

parties  require  that  it  be  adjudged  that  Love  i>.  Watkins,  4a  Cal.  547;  6  Am. 

the  trust  or  obligation  is  a  continuing  Rep.  624;  Bodley  v.  Ferguson,  30  Cal. 

one,  which  is  not  violated  or  broken  511;     Richardson   v.   Kuhn,  6   Watt* 

until  there  is  a  refuul  to  honor  a  de-  (Pq.)  399;  Marlin  v.  Willink,   7  S.  & 

mand,  and  that  until  then  the  statute  R.  (Pa.)  m\    Hemming  v.  Zlmmer- 

does  not  begin  to  run.     Daugherty  v.  achltte,  4  Tex.  159;   HoFman  v.  Cris- 

Wheeler,  135  Ind.  426.     But  while  we  well,  15  Tck.  395;  Coulson  k.  Walton, 

believe  the   law   would   be   with    the  9  Pet.  (U.  S.)  63, 

appellant  if  the  assumption  of  counsel  As  a  rule,  a  mere  power  to  sell  prop- 
that  (here  was  a  direct  and  continuous  erty  does  not  create  an  express  contin- 
trust  could  be  made  good,  we  are  com-  ulngtruatof  such  a  nature  as  to  prevent 
pelled  to  bold  that,  upon  the  facts  theoperationof  thestaiute.  Dickenson 
stated  in  the  special  finding,  the  as-  r.  Teatdale^  [  De  G.,  T.  &  S.  51.  But 
somptionisunEupported,  and  that  there  compare  Cook  v.  Williams,  j  N.  J.  Eq. 
is  no  express  or  dlrectcontinuing  trust  209,  as  to  when  a  direct  trust  maybe 
or  obligation  shown.  The  utmost  that  created  with  reference  to  such  a  mat- 
can  be  uld  is  that  there   was  a  Crust  ter.     See    Limitation-   op   Actions, 


upon  the  appellee's  intestate,  and  vol.13,  pp.667, 6i 

mat  by  subsequent  acts  and  declara-  vol.  17,  p.  isSz;  cxrcvtors  and  ad- 

tion«    be    acknowledged     the     trust."  hinistrators,  vol.  7,  p.  16^;  Guar- 

Parks  f.  Satterthnaite,   13J   Ind.  411,  dian  and  Ward,  vol.  9,  p.  8;. 
See  also  Zuck  r.   Gulp,   ^9  Cal.  141;         1.  Russell  v.  Peyton,  4  III.  App.  473; 

Kuti's  Appeal,  40  Pa.  St.  90;  Gutch  Edwards  v.    University,  i    Dev.   &  6. 

t.  Fosdlck,  48  N.  ].  Eq,353;  Dickinson  Eq.  (N.  Car.)  323;  30   Am.  Dec.  170; 

1.  Leominster  Sav.  Bank,  152  Mass.  54.  McKethan   i'.  MurchiGon,  73   N.  Car. 

But  ordinary  bailments,  it  Is  said,  are  435;  Colvin  v.  Menefee,  11  Gratt.  (Va.) 

subject  10  the  operation  of  the  statute  92;  Whitingv.  Whiting,  4GrBr  (Mass.) 

of  limitations.     Wood  on  Limitations,  337;  Melling  v.  Leak,  16  C.  B.  653;  Si 

418,  4   200.     Compare   Reizenstein  v.  E.  C.  L.  653;  Doe  ti.  Phillips,  10  Q.B. 

Marquardt,   75   Iowa  194;  9  Am.   St.  130;  jg  E.  C.  L.  130;   Harwood  fTOg- 

Rep.  477.  lander,  6  Ves.   199;  Young  v.  Water- 

An  order  by  a  rfj'ui  ^ue^rvj;  to  pay  park.  13  Sim.  304;  Garrard   r.  Tuck,  S 

a  certain  sum  out  of  his  estate,  accepted  C.  B.  148  ;  65  E.  C.  L.  247  ;  HovendJen 

br  the    trustee   and  assigned  by  the  t'.  Annesley,  a  Sch.  &  Lef.  607. 
payee,  constitutes  a  direct  trust  between         And  the  statute  does  not  run  In  favor 

the  trustee  and  such  assignee,  and  is  of  the  trustee  as  against  the  beneficiary, 

not  within  the  operation  of  the  statute  while  the  latter  is  In  possession.  Clark 

of  limiutions.     Bigelow  r.  Cat  tin,  50  T<.Clark,3i  Neb.401;  Gilbert  ^.Sleeper, 

Vt.  40S.  71  Cal.  294. 

Money  paid  to  a  town  to  equalise        So,  where  a  trust  la  created  by  agree- 

bcnin  ties  for  soldiers.  Is  held  In   trust  ment  of  the  parties,  the  possession  ofthe 

for  them,  and  the  statute  of  limitations  cestui  que  trust  is  not  adverse  to  that  of 

does  not  run  against  them  in  an  action  the  trustee,  and  no  matter  how  long  it 

to   recover    the   same.      McGulre  v.  has  been  continued,  cannot  divest  him 

Lmneus,  74  Me.  344.  of  the  title,     Taylor  v.  Gooch,  4  Jones 

Asbetweenvendorandvendee, after  (N.  Car.)  436. 
tale  and  before  a  conveyance,  the  ven-         Where  a  person  in  poesession  is  trus- 

dor  In  possession  is  deemed  a  trustee  tee  for  two  persons  claiming  adversely 
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against  the  cestui  que  trust,  and  he  cannot  set  up  the  Statute  of 
Limitations  in  bar  of  the  trustee  or  a  co-beneficiary.*  • 

Under  the  rule  that  the  statute  will  run  where  the  trustee  has 
repudiated  the  trust  and  taken  adverse  possession  with  the  knowl- 
edge of  the  beneficiary,  it  frequently  becomes  important  to  deter- 
mine what  is  sufficient  to  constitute  a  disavowal  of  the  trust  or  an 
adverse  possession.  The  mere  fact  that  money  due  the  benefi- 
ciary is  permitted  to  remain  in  the  trustee's  hands  does  not  change 
the  nature  of  the  debt  or  bar  the  beneficiary,  unless  the  circum- 
stances are  such  that  he  is  guilty  of  laches.*  The  repudiation  of 
the  trust,  in  order  to  start  the  statute,  must  be  by  clear  and  un- 
equivocal acts  or  words.*  But  where  adverse  possession  has  been 
taken,  or  the  trust  has  been  clearly  repudiated,  and  knowledge 
thereof  and  of  the  adverse  claim  of  the  trustee  is  brought  home 
to  the  beneficiary,  who  is  sui  Juris  and  has  been,  during  all  the 
time,  capable  of  maintaining  an  action  to  enforce  his  rights,  he 
will  be  completely  barred  at  the  end  of  twenty  years,*  and  equity 

to  each  other,  neither  can  take  advan-  App.  40;  Thomas   v.  Merrj,  113  Ind. 

tageof  such  poESeasion  to  bar  the  other.  S3;   Zeller  v.  Eckert,  4   How.  (U.S.) 

Fo«cue     V.   Fescue,   1    Ired.    Eq.   (N.  305;  Lewis  f.  Castlcnian,  ay  Tez.  407; 

Car.)  3ai,  Whitehead  v.  Lord,  11  Eng.  L.  &  Eq. 

"                   ^    ^     t   ,  jg^.   Lister  V.  Pickford,  34  L.  J.  Ch. 

sSa.     See   aUo   Scott  u.  Haddock,   11 

Po'scue   V.    Poscue,   1    Ired.   Eq".    (N.  Ga,   358;    Moffatt  v.   Buchanan,  11 

Car.)   3ai;    Hastie  v.  Aiken,  67  Ala.  Humph.  (Tenn.)  369;  54  Am.  Dec.  41; 

317.     gee  also  Webster  f.Newbold,  41  Riddle   t;.  Whitehill,    135   U,   S.  6ai ; 

Pa.  St.  461;  8a  Am.  Dec.  487;   Manbj  CauElcr   v.  Wharton,  (a   Ala.  358; 

V.  Bewicke,  3  K.   &   J.  34a;  Wateon  t.  Hendy  v.  March,  75  Cal.  566;  Bogga. 

Saul,    I    Gi^  18S;  Dickenson  v.  Teas-  -a.  Johnson,  26  W.  Va.  811  ;   Adams  v. 

dale,  I  De  G.  J.  &  S.  51 ;   Sturgls   v.  Taylor,  14  Ark.  62.   But  compare  Grttr 

Morse,  3  De  G.  &  ].  i,  1:  Kerr,  46  Ohio  St.  65a ;   Douglas  v. 

""              ;  poBBession   of  the  ceafni  Corrr,  46  Ohio  St.  349. 

not,  in  the  absence  of  other  Where  one  took  money  o 

cfrcumatances,    adverse    to  the    trus-  children   who   lived   with   him,   and 

tee.      BuBwell  on  Limitations,  4   343;  promised  to  invest  it  in   lam 

Taylor  v.   Gooch,   4  Jones  (N.  Car.)  names,  but  took  title  in  big  o 


gue  Iruii  is  not,  in  the  absence  of  other  Where  one  took  money  of  certain 

~'~  ~  imstances,    adverse    to  the    trus-  children   who   lived   with   him,   and 

BuBwell  on  Limitations,  f   343 ;  promised  to  invest  it  in   land  in  their 

or  V.   Goocb,   4  Jones  (N.  Car.)  

436 ;  Keene  v.   Deardorn,  8  East  248 ; 

Pomtret  v.  Windsor,  2   Ves.  47a,     But  the  children,  It  was  held  that  he  had 


'layl 


Keene  v.   Deardorn,  8  East  248 ;     and  used  it  as  a  home  for  himself  a 


see  Scott  11,  Gallagher,  14  S.  &  R.  committed  a  breach  of  trust,  but  that 
(Pa.)  333  ;  16  Am.  Dec.  508;  Moore  v.  the  trust  was  a  continuing  one  and  the 
Jackson,  4  Wend.  (N.  Y.)  i;S.  possession  was  not  adverse,  and  that 
I.  Criafield  v.  State.  55  Md.  19a.  the  lapse  of  leas  than  twentj-one  jear« 
The  beneficiary  cannot  be  said  to  raised  no  presumption  that  the  trust 
have  slept  upon  his  right  to  relief  had  been  discharged  or  extinguished, 
against  a  trustee  in  a  court  of  equity,  Paschall  v.  Hinderer,  aS  Ohio  St  ^. 
until  a  position  of  antagonism  or  defi-  See  also  Tyler  v.  Daniel,  65  III.  316. 
ance  of  his  rights  has,  with  hi9  knowl-  4.  Ward  v.  Harvey,  iit  Ind.  471  ; 
edge,  been  assumed  by  the  trustee,  and  Davis  v,  Coburn,  ia3  Maas.  377; 
a  mere  retention  of  a  portion  of  the  In-  Merriam  ti.  Hassam,  14  Allen 
come  of  the  trust  fund  bj  the  latter.  (Mass.)  caa  ;  9a  Am.  Dec.  795; 
with  the  consent  of  the  beneficiary,  and  Otto  t>.  Schlapkabi,  57  Iowa  aa6;  Baker 
without  any  claim  of  right,  does  not  v. Whiting,  3  Sumn.  ( U.  S.)  4S6;  Wick- 
produce   sucii  hostile  attitude.     Dyer  MSev.  Lezlngton,   11   B.   Mon.  (Ky.) 

V.  Waters,  46  N.J.  Eq.  484.  '-      -"  "    -" '      - 

.  Spcidel  V.  Henrici,  lao  U.  S.377; 

'.  BroiasteyTao  Pa,  St.''j99';  Curtis 
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may  refuse  relief  where  he  is  guilty  of  laches,  even  though  the  full 
statutory  period  has  not  elapsed.* 

Presumptions  often  arise  from  lapse  of  time  that  payments 
have  been  made,  releases  and  conveyances  executed,  or  rights 
abandoned,  and  where  there  is  positive  evidence  to  support  such 
presumptions,  they  will  be  indulged  in,  in  the  absence  of  evidence 
to  the  contrary,  although  the  statutory  period  has  not  elapsed.* 
But  where  the  trustee  recognizes  the  trust  as  still  continuing,  the 
presumption  of  payment  that  would  otherwise  arise  after  twenty 
years,  is  rebutted.*  And  no  conveyance  by  the  trustee  will  be 
presumed  where  he  is  under  no  obligation  to  convey.*  One  who 
is  ignorant  of  his  rights  will  not  be  presumed  to  have  abandoned 
them,*  and  a  person  under  disability  will  not  be  presumed  to  have 
released  a  right." 

V.  DiQiel,   93   Ark.   361;    Hubbell  v.  94;  Dryidale's  Appeal,  14  Ps.  St.  531 ; 

Medbury,  ^3  N.  Y.  98  ;  Kane  v.  Blood-  Ashurst'e  Appeal,  60  Pa.  Si.  J90;  Bass 

g[K«,  7joiin.  Ch.  (N.  Y.)  90;  11   Am.  v.  Bass,  S  Pick.  (Mass.)  187;  Philips  i^. 

Dec. 430;  Bright  V.  Lcgerton,  a  DeG.  SUte,  5  Otiio  St  lai;  Syester  I'.Brewer, 

F.  &  J.  606;   Portiock    V.   Gardner,  i  97  Md.iSS  ;  note  to  Alston  v.  Hawkins, 

H»re  594;     Wedderbum   v.   Wedder-  18  Am.  St.  Rep.  879.     See  Evidkncb, 

bum,  4  My  I.  &  C.  52 ;  Brawner  v.  Staup,  vol.  7,  p.  43;  Payment,  vol.  18.  p.  307 ; 

It  Md.   338;  White  V.   White,  i    Md.  Limitation  of  Actions,  vol.  13,  p. 

Ch.  56;  Sjester  v  Brewer,  37  Md.  188;  669;  Presumptions,  vol.  19,  p.  55. 
Willianu   v.   First   Presbjterian  Soc,         ).  Werborn   v.  Auetln,  82  Ala.  498. 


Rkb.  Eq.  (S.  Car.)  34.  Reed  v.  Reed,  46  Pa.  SL  339;  White 

A  truKtee.  bj  denying  the   right  of  v.  Beaman,  96  N.  Car.  123 ;  Murp' 

tlie  beneficiary   ancf  asserting  an   ad'  Coates,  33   N.  J.  Bq.  424;   PinB< 

»ei»ary  claim  in  himself,  abandons  his  Ivey,  i  Yerg.  (Tenn.)  306. 

fidndary  character,  and  the  Statute  of  No   mere   delay  on  the  part  of  the 


tht  claiia  oi  t\ie  cealni  que  truat.  Mur-  feat   his  right  to  recovery  so  long 

dock  11.  Hughes,  7  Smed.  &  M.  (Miss.)  both  parties  treat  the  trust  as  subsist- 

119.  ing  and  continuing.    Reihl  v.  LikowEkJ, 

The  liability  of  a  trustee  purchasing  33   Kan.  515;   Snyder  v.  McComb,  39 

at  his  own  sale  begins  as  soon  as  be  Fed.  Rep.  193. 

takes   poBsession   of  the  property    in  4.  Beach  v.  Beach,  14  Vt.  18 ;  39  Am. 

punuance  of  such  sale,  and  openly  and  Dec.  304. 

notoriously  occupies  it  as  his  own,  as-  Nor  will   such   a  presumption  arise 

lertingan  individual  right  thereto,  and  while  the  trustee  controls  the  cexlui  qut 

the  Statute  of  Limitations  then  begins  Iruat,  and  has  duties  to  perTorni  relaUve 

to  ran.     Hubbell  v.   Medbury,   53  N,  to  the  trust.   Keaton  i>.  McGuier,  34Ga. 

Y.98.  317;   Wellborn  v.  Rogera,  14  Ga.  558; 

1.  Helm     I'.     Rogers,   81    Ky.    56S.  Doe  v.  Staple,  1  T.  R.  684;  Keene  v. 

See  also  f'n/ra,  this  title.  Account.  Deardorn,   8   East    348;    Fiournoy   v. 

t.  3  Perry  on  Trusts,  1}  866;  Pattison  Johnson,  7  B.  Mon.  <Ky.)  694. 

V.  Hawkesworth,  10  Beav.   3715;   Eng-  0.  Cholmondeley   i'.  Clinton,  2  Mcr. 

land  V.  Slade,  4  T.  R.  682;  Jones  v.  j6a;  Stackpoole  v.  Daveron,  i  Bro.  P. 

Turberville,  3   Ves.  Jr.  13;  Atty.  Gen'l  C.   1;  Randall  *.   Errington,    10   Ves. 

r.  Moor,  20  Beav.  119;  Scott  v.  Knox,  437;  Pickering  v.  Stamford,  2  Ves.  Jr. 

4  Ir.  Eq.  411 ;  Maddox  v.  Dent,  4  Md.  385;   Roche  v.  O'Brien,  1  B.  &  B.  330  ; 

:h.  543;  Perkins   i/.  Carlmel,4  Harr.  Chalmer   v.   Bradlev,    1    1.  &  W.  65; 


(Del.)  37o;96  Am.Dec.689;ClemenB-  Bennett  u.   Colley,  i   Myl.  &   K.   332; 

ton  V.  Williams,  8  Cranch  (U.  S.)  72;  Stone  t>.  Godfrey,  s  De  G.,  M.  &  G.  76; 

Bsker   v.   Whiting,  3   Sumn.   (U.   S.)  Blennerhassett  i.  Day,  3    B.  &  B.  ii3 

4^6;  Hammond  v.  Hopkins,  143  U.S.  Massie  v.  Heiskell,8o  Va.805;  Jacksoi 

314;  PhilHpl  V.  Philllpf,  IIS  U.  S.  159;  V  Lynch,  129  111.  72. 

Jackson   v.  Sackett,  7  Wend.  (N.  Y.)  6.  March  r.  Russell,  3  Myl.  &C.31 
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Where  a  party  relies  upon  the  lapse  of  time  or  upon  presump- 
tions arising  therefrom,  and  not  upon  the  statute,  to  defeat  a  suit, 
he  should  plead  the  facts,  as  a  demurrer  may  be  insufficient.' 

Acquiescence  in  a  transaction  under  such  circumstances  as  to 
constitute  an  estoppel,  will  also  amount  to  a  bar,  notwithstanding 
it  may  be  for  a  very  short  period.*  Thus,  the  remedy  of  a  cestui 
que  trust  for  a  breach  of  trust  by  the  trustee,  will  be  barred  in 
the  absence  of  any  excuse,  by  his  acquiescence  after  knowledge 
of  the  facts  and  of  his  rights  in  the  premises.^ 

4.  Aoconnti. — The  jurisdiction  of  courts  of  equity  to  compel  an 
accounting  in  all  cases  involving  a  trust  or  fiduciary  relationship, 
is  well  established.^  But  the  circumstances  of  a  case  may  be  such 
that  the  court  will  refuse  to  order  an  accounting,  notwithstanding 
it  has  jurisdiction  over  the  subject,  and  even  where  an  accounting 
is  decreed,  the  comprehensiveness  of  the  decree  as  to  the  period 
for  which  the  defendant  is  required  to  account,  will  depend  largely 
upon  the  relationship  o'f  the  parties,  and  the  circumstances  of  the 
particular  case.' 

Thompson  v.  Simpson,  t  D.  &  W.  489;  Del.  Ch.  93;  11  Am.  Dec.  76;  Harriton 

Bennett  v.  Colley.  q  Sim.  iBi;  McLel-  v.  McHenry,  9  Ga.  164;  11  Am.  Dec 

Ian  T.  Croflon,6  Me,  3.14.  435;   MuUord  ti.   Murch,  11  N.J.  Eq. 

But  It  Hhs  been  held  that,  after  pos-  16;   64  Am.   Dec.   471;    Hammond   -v. 

•eMlon  held  bjF  the   crstui  que  trait  Xox  Hopkins,   143   U.  S.  334;  Ames   Iron 

more  than   twentv-live  /ears,  delivery  Works  v.  West,  34  Fed.  Rep.  313.  But 

and  acceptance  of  a  convevance  in  trust  see   Ames  v.  Brooks,   143  Mass.  344; 

will  be  presumed,  although  tlie  trustee  Jones  v.  Lloj'd.  117  III.  597,  and  Rowe 

is  a  lunatic  at  the  time  of  the  convey-  ».    Bentley,   29  Gratt,   (Va.)    756,   in 

ance,  and  continues  bo.  E^rick  v,  Het-  which   last  case  war  and  ignorance  of 

rick,  13  Pa.  St.  488.  the  beneficiaries  were  held  to  consti- 

1.  Deloralne  v.  Browne,  3  Bro.  C.  C.  tute  a  sufficient  reason  for  not  sooner 

633;   Mltf.   PI.   313.     See   also,   as    to  bringing  suit. 

when  and  how  excuse  for  delay  should  4.  Marvin  -v.  Brooks,  9+  N.   Y.  80; 

be   alleged   by    the    complainant   who  Uhlman  f.  New  York  L.  Ins.  Co.,  109 

brings  suit  alter  a  long  period  of  time  N.  Y.   411;   Cochrane   v.   Adams,   50 

has  elapsed,  Steares  v.  Page,  7  How.  Mich.  17;  Barnes  v.  Dow,  59  Vt.  531; 

(U.  S.)  829;  Badger  v.  Badger,  1  Wall.  Colonial,  etc..  Mortgage  Co.  v.  Hutch- 

(U.  S.)   95;  Londsdale  ti.  Smith,   106  inson,  44  Fed.  Rep.  133 ;   Foley  v.  Hill, 

U.  S.  391.  1  H.  L.  Cas.  28;  Moion  -o.  Brighl.  L. 

%.  Kent  v.  Jackson,  14  Beav.  384;  R.,   4   Ch.   App.   191;    Smith's   Princ. 

Graham  i>.  Birkenhead  R.  Co.,  3  M.  &  Eq.,  f  470;  3  Pom.  Eq.  ]ur.,  4  I4>t.    See 

G.  (46;   Styles  ti.  Guy,  i  H.  &  T.  533 ;  EttLixy,  vol.  6,  pp.  683,  730,  721. 

Rennie  v.   Young,  2   De  G.  &    I.  142  ;  D.  Thus,  in  a.  Massachusetts  case.  It 

Leeds  «.  Amherst,  1   Ph.  113;  jorden  Is  said:  "The   length  of  time  during 

•V.  Money,  5  H.  L.  Cai.  1S5;  Phillipson  which  a  court  of  chancery  will  require 

V.   Gatly,  7   Hare  533;  McGiveney   v.  the  trustees  of  a  charity  to  account  for 

McGiveney,   143   Mass.   160;   Godwin  the  income,  which  has  not  been  applied 

V.  Whitehead,  88  Va.  600.  according  to  the  intentions  of  the  do- 

5.  2  Pom.  Eq.,  ^  1083 ;  Broadhurst  v.  nors.  Is  much  affected  by  the  particular 
Balgny,  1  Y.&  C.  C.C.  38;  Wiswali  I/.  circumsUnces  of  each  case,  and  the 
Stewart,  33  Ala.  433  ;  70  Am.  Dec.  549;  Statute  of  Limitations  alTords  no  abso- 
Kennedy  u.  Winn,  80  Ala.  165;  Hoff-  lute  bar  or  limit."  Atty.  Gen'l  v. 
man  Steam  Coal  Co.  v.  Cumberland,  Old  South  Soc,  13  Allen  (Mass.)  474. 
etc..  Coal  Co.,  16  Md.  508;  77  Am.  In  this  case  it  was  held  that  where,  in 
Dec.  311;  Davis  ».  Simpson,  5  Har.  &  good  falih,  rent  had  been  received  in- 
J.  (Md.)  147 ;  9  Am.  Dec.  500 ;  JennI-  stead  of  interest  at  the  ordinary  rate, 
son  V.  Hapgood,  7  Pick.  (Mass.)  t ;  19  which  would  have  amounted  to  more 
Am.  Dec.  358;    Van  Dyke  11.  Johns,  i  than  the  rent,  for  a  period  of  thirtj 
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Where  a  trustee  is  called  upon  for  an  accounting  as  to 
rents  and  mesne  profits,  it  often  becomes  important  to  deter- 
mine what  effect,  if  any,  the  Statute  of  Limitations  will  have, 
and  just  how  far  back  the  court  will  order  the  account  to  be  made. 
If  the  trust  is  an  express  one,  the  Statute  of  Limitations  will  have 
no  application  as  against  the  beneficiary.'  But  if  the  claim  to 
rents  and  profits  is  based  upon  a  legal,  and  not  an  equitable,  title, 
the  legal  limitation  will  govern.'  And  if  the  beneficiary  is  guilty 
of  laches,  the  court  will  not  carry  the  account  further  back  than 
the  decree,'  or,  at  most,  to  the  filing  of  the  bill.*  Where  the 
plaintiff  is  not  a  beneficiary,  and  there  is  no  trust,  infancy,  fraud, 
or  concealment,  the  account  will  not  be  carried  back  beyond  the 
filing  of  the  bill,"  unless  there  has  been  a  demand,  in  which  case 
an  accounting  may  be  had  from  the  time  of  the  demand.*  And 
even  in  case  of  a  trust,  a  court  of  equity  may  refuse  to  order  any 
accounting  at  all  where  the  claim  is  stale  and  the  original  transac- 
tion has  become  obscure,  so  that  it  is  difficult  for  the  court  to  do 
entire  justice  as  between  the  parties.' 

XIT.  Vatubi  df  the  Teitbtzz'i  EaiATl.  —  In  order  that  the 
trustee  may  acquire  any  estate  or  interest  in  the  property  con- 
veyed, some  power  must  be  reposed  in  him  or  some  duty  imposed 


o  be  deemed  b  subGlitution  of  and     Coussroaj 


Locgor 


Iney  „. 


utufoction  for  such  interest  during  the  East  London  Water  Co.,3  Madd.  375; 

Mmeperiod.    Seealso  Oehler  r.  Walk-  Cook  v.  Arnham,  2  Eq.  Cas.  Ab.  345; 

er,3  Har,  &  G.  (Md.Mi3.  Schroder  v.  Schroder,  i   Kaj  jqi. 

1.  Atty.   Gen'l   ii.    Brewer's   Co.,   i  B.  Fultener  v.   Warren,  6  Ves.  93; 

Her.  49b;  Matthew  v.  BHse,  14  Beav.  Hicks  v.  Sallitt,  3  De  G.,M.&  G.  S13; 

3(1 ;  Riddle  i'.  Whitehill,  135  U.  8.621.  Thomas  v.  Thomas,  3  K.  &   J.  79;  Ed- 

In  cuch  a  case  the  beneficiarj  will,  wards  v,  Morgan,  McClel.  554. 

ordinarilv,  be  entiUed  to  an  account-  fl.  Penny   v.  Allen,  7  De'G..  M.    & 

lug  from  the  time  his  title  first  arose,  G.  409.    And  see  Edwards  v.  Morgan, 

or  from  the  time  his  rights  were  first  McClel.  5114. 

withheld  bj  the  defendant.   Barnewall  T.  BubwcII  on  Limitations,  4  333 ;  2 

V.  Bamewall,  3  Ridgw.  P.  0.66;  Stur-  Beach   Modern   Eq.,  f/  643.     See  also 

gis  V.  Morse,  24  Beav.  541 ;  Kidney  v.  Groenendylie  v.  Cotfeen.   log  111.  325; 

Couumaker,  12  Vea.  158.  Codman  v.  Rodgers,   10  Pick.  (Mass.) 

S.  jeausCollegei'.Bloom,3  Atk.361:  119;    Bell  v,    Hudson,    73    Cal.   iS.s; 

I^ncfsdowne  v,  Landsdowne,  1  Madd.  Sheldon  i'.   Rockwell.  9  Wis.  i8[  ;  76 

137;  Carlisle  Corp.  v.  Wilson,  13  Ves.  Am.  Dec.  26^;  Harrison  i:  Gibson,  13 

»76;  Dinwiddle  v.  Bailey,  6  Vm.  136;  Gratt.  (Va.)  an;   Stout  i     =-l_-->. 


.  Spaight,   I   Sch.  &  Lef.  30  N.  J.  Eq.  189;  Matter  of  Neiltey,  95 

rt;  Moneypenny  v.  Bristow,  i  Ruas.  N,  Y.  390;  Sullivan  v.   Portland,  etc., 

M.  laj:  Wincheater  v.  Knight,  1   P.  R.  Co.,  94  U.  S.  811 ;   Godden  v.  Kim- 

WmB.  406;  Parrott  v.  Palmer,  3  Myl.  mell,  99  U.  S.  201;  Halsey  v.  Tnte,  5a 

&  K.  63a;  Pultcney  v.  Warren,  6  Ves.  Pa.  St.  311 ;  Gregc  v.  Gregg,  13  N,  H. 

39;  Universities  V.  Richardson,  6  Ves.  190;   Taylor   v.    Blair,    14    Mo.    437; 

701;   Lee  V.  Alston,  i   Bro.  C.  C,  [94;  Whedbee   v.   Whedbee,  s  Jones  Eq. 

Grierscn  w.  Eyre,  9  Ves.  346;  Garth  r.  (N.Car.)  392. 

Cotton,  1  Dick,  ill;  Riddle  v.  White-  "There   must    be  conscience,  good 

hill,  I3J  U.  S.  611.    See  Boone  v.  Mill-  faith,  and  reasonable  diligence,  to  call 

cr,73  Tex.  557;  Montgomery  v.  Noyes,  into  action  the  powers  of  the  court.  In 

7jTex.  J03.'  matters  of  account,   where   they  ar 

t.  Acherley  f.  Roe,  5  Ves.  565.  — *■  ' — '  ' —  •'—  =•-*■■'-  "'  '  ■—!•■» 

^  Dormer  v.  Fortescue,  3  Atk.  1; 
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upon  him,  that  will  constitute  him  more  than  a  mere  repository  of 
the  title;  or  he  must  hold  title  forthe  purpose  of  sustaining  some 
contingent  estate  or  remainder;  otherwise,  the  Statute  of  Uses 
will  execute  the  trust  at  once  and  vest  in  the  beneficiary  the  legal 
title  as  well  as  the  equitable.*     But   the  Statute  of  Uses  applies 


after  a  considerable  lapse  of  time,  from 
congiderationE  of  public  policy,  and 
from  Che  dilficuli;  of  doing  entire  jus- 
tice when  the  origins  I  transactions  have 
become  obscure  hy  time,  and  the  evi- 
dence majr  be  lost."  Per  Tanev,  C. 
L.  in  McKnight  v.  Taylor,  i  Mow. 
(U.  S.)  168.  See  also  Piatt  v.  Vattier, 
5  Pet.  (U.S.)  416;  Wissler  r.  Craig, 
80  V a.  30;  Lyon  ti.  Chase,  51  Barb. 
(N.  Y.)  17 ;  Ofibone  v.  O-Reillv,  43  N. 
]■  Eq.  (",1- 

1.  See  Real  Prophhtv,  vol.  19,  p. 
1057;  Levrin  on  Trusts  and  Trustees 
(ist  Am.  ed.),  p.  309;  Perry  on  Trusts, 
^4  >9S.  30S'  ^'^  >'■<>  safra,  this  title. 
Origin  and  History;  Society,  etc,  u. 
Hanland,  2  Paine  ( U.  S.)  536 ;  Hender- 
son f.  Griffin,  5  Pet.  (U.S.)  ist;  Web- 
ster V.  Cooper,  14  How.  (U.  S.)  488; 
Adams  v.  Law,  17  How.  (U.  S.)  417; 
Chapman  t.  Glasaell,  13  Ala.  50;  48 
Am.  Dec.  41 ;  Tindal  v.  Drake.  ,si  Ala. 
574;  Wilkinson  V.  May,  69  Ala.  33; 
wltham  V.  Brooner,63  111. 344;  Adams 
V.  La  Rose,  75  Ind.  471;  McCoy  v. 
Monte,  90  Ind.  441;  Adkins  ii.  Hudson, 
II  Ind.  372;  Bayer  v.  Cockrill,  3  Kan. 
382;  Ware  v.  Richardson,  3  Md.  505; 
56  Am.  Dec.  762;  Thatcher  v.  Omans, 
3  Pick.  tMasE.)  s!i;  Bullard  V.  Goffe, 
10  Pick.  (Mass.)  252;  Richardson  v. 
Stodder,  100  Mass.  528;  Chamberlain 
V.  Crane,  i  N.  H.  64;  Upham  v.  Var- 
ney,  15  N.  H.  466;  Hutchlns  v.  Hev- 
wood,  i;o  N.  H.  495 ;  Mclick  -u.  Pldcoc'k. 
44  N.  J.  Eq.  5J5 ;  6  Am.  St.  Rep.  901 ; 
Jackson  v.  Fish,  10  Johns.  (N.  Y.)  456; 
Parks  ti.  Parks,  9  Paige  (N.  Y.)  107; 
McCartee  v.  Orphan  Asylum  Soc,  9 
Cow.  (N.  Y.)  437;  13  Am.  Dec.jl6i 
Battle  K.  Petway,  5  Ired.  (N.  Car.) 
576;  44  Am.  Dec.  59;  Dick  v.  Pilch- 
ford,  I  Dev.  &  B.  Eq.  (N.  Car.)  480; 
Moore  v.  Shulti,  13  Pa.  St.  08;  s3  Am. 
Dec.  446;  Kay  v.  Scates,  37  Pa.  St.  31 ; 
•fi  Am.  Dec.  399;  Rush  v.  Lewis.  31 
Pa.  SL  71;  Ramsay  v.  Marsh,  3  Mc- 
Cord  {S.  Car.)  252;  13  Am.  Dec.  717; 
Faher  v.  Police,  10  S.  Car.  376;  Snell- 
ing  V.  Lamar,  32  S.  Car.  72;  17  Am. 
St  Rep.  83s;  BriKtow  ti.  McCall.  16  S. 
Car.  545;  Howard  f.  Henderson,  18  S. 
Car.  [84;  Ayer  v.  Ritter,  29  S.  Car. 
13s;  Reeves  v.  Bray  ton,  36  S.  Car.  384; 


Chapman  v.  Blisselt,  Forrest  145; 
Boughton  V.  Langley,  i  Salk.  678. 

The  statute  of  uses  has  been  enacted 
Eubslantially  in  the  following  Btatea; 
Alabama  (2185);  Dakota  (Civil  Code 
274-378);  Dftaware  (83,  !);  Georgia 
(33i4);///y«a«  (30,3)  ;/«.i,a«fl  (2981); 
Kanias  (114,  13);  Michigan  (5566- 
5567);  Minnesota  (43,  i  to  1;);  Missouri 
(3938);  Ntrw  Jersey  (Conveyances, 
66);  A'ew  Tort  (3,  1,  2,  45  to  49); 
Souik  Carolina  (1958-1960);  Wiscon- 
sin (2071  to  2075).  See  also  Perry  on 
Trusts,  4  299,  and  note  to  Kay  v.  Scates, 
37  Pa.  St.  31 ;  78  Am.  Dec.  399. 

And  adjudged  cases  show  the  adop' 
tion  of  the  statute  as  a  part  of  the  com- 
mon law  in  Connecticut.  Barrett  v. 
French,  1  Conn.  354;6  Am.  Dec.  341 ; 
Bryan  v.  Bradley,  16  Conn.  474. 

In  JVf  w  Hampshire.  F  r  e  n  c  h  w. 
French,  3  N.  H.  234. 

In  Indiana.  Adklns  v.  Hudson,  II 
Ind.  373. 

In  loTiia.  Pierson  v.  Armstrong,  i 
Iowa  2S2;  63  Am.  Dec.  44a. 

In  Maine.  Emery  v.  Chase,  5  Me. 
232 ;  Marden  v.  Chase,  32  Me.  339. 

In  Massacknsetts.  Chapin  v.  First 
Unlversallst  Soc.,  8  Gray  (Mass.)  5S0; 
Brewer  v.  Hardy,  32  Pick.  (  Maw.)  376; 
33  Am.  Dec.  747;  Johnson  v.  Johnson, 
7  Allen  (Mass.)  197;  83  Am.  Dec, 
676;    First  Baptist    Soc.  i.'.  Hazel),  1 00 
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Pa.  St.  119;  Deibert's   Appeaf, 

St.  396;  Rusli  V.  Lewis,  21  Pa.  SL  72. 

In  Texas.     Flint  on  Trusts,  4  131. 

In  Virginia.  Rowletts  ».  Daniel,  4 
Munf.  (\^a.)  473. 

It  U  partially  in  force  in  Florida, 
Flint  on  Trusts,  i,  121. 

In  Illinois.  Witham  t.  Brooner,  63 
111.  344- 

In  A'cn/Bfiv.   Flint  on  Trusts,  5  I2t. 

In  North  Carolina.  Smith  i'.  Looka- 
bill,  76  N.  Oar.  465, 

In  Rhode  niand.  Nightingale  v. 
Hidden,  7  R.  1.  132. 

But  not  in  Ohio.  Helfenstine  v.  Gar- 
rard, 7  Ohio  275;  Foster  v.  Denniaon, 
9  Ohio  124;  Williams  t.  First  Presby- 
terian Soc.  I  Ohio  St.  497;  nor  in  Cal- 
ifornia, Flint  on  Trusts,  \  iii ;  nor  In 
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Tenntitte,  Flint,  f   lit;   nor  In  FVr-  hood,  convej's  legal  estate  to  the  widow 

■«■<,  Gorhnm  u.  Daniels,  33  Vt.  600;  under   the  statutes  for  the  time  pre- 

Sherman  v.  Dodge,  38  Vt.  16;  nor  in  scribed.     Parks  v.  Parks,  9  Paige  <N. 

VirgiMta,    Bus    v.    Scott,    3    Leigh  Y.)  107. 

(Vs.)  350.  Where  there  was  a  conveyance  to  A 

If  Isnd  is  devised  to  B,  his  heirs  and  and  his  heirs,  upon  a   naked  trust  for 

tisigns  forever,  upon   the  uses,  trusts,  the  state,  it  was  held   that  the  legal 

snd   conditions   that   B   shall    permit  title    vested   in   the   state.     Lamar   v. 

JsDC  and  James  to  use,  occupy,  and  Simpson,  1  Rich.  Eq.  (S.  Car.)  71 ;  ^ 

njoy  the  same  during  tbelr  lives  and  Am.  Dec.  34,^. 

the  life  of  the  survivor,  and  at  the  death  Land  was  conveyed  to  A  In  trust  for 

olboth  Jane  and  James,  that  one-half  ol  the  use  and  benefit  of  B,  her  heirs  and 

Hie  lame  shall  be  to  the  use  of  Sarah  assigns,  and  A  executed,  at  the  time,  a 

forever,   and   the  otiier  half  to  the  use  mortgage  to  the   grantor  to   secure  a 

orLjdiB  for  life,  and  after  the  deatbof  part   of  the  purchase -money.     It  was 

Ljdia  to  the  use  of   Lydia's  children  held  that  A  acquired  no  estate,  legal  or 

fotever,  this  devise  vests  in   A   no  es-  equitable,   In  the  land,  but   the  entire 

tile   in  trusts,   but   an   estate   to   the  estate  vested  in  B,  subject  to  the  same 

iMe  merely.     Haye«   v.  Tabor,  41   N.  conditions   as   the   legal  estate  would 

H.  jai.  have  been  subject  had  II  vested  in  A ; 

la  Alabama,  it  has  been  held  that  that  the  deed  and  mortgage  are  to 
ooder  the  statute  of  uses  no  estate  of  be  construed  as  one  instrument,  and 
iatemt  whatever  vests  in  a  trustee,  that  B  took  the  legal  and  equitable 
who  by  a  deed  of  app>ointment  is  made  estate  subject  to  the  mortgage.  Raw- 
merely  the  repository  of  the  legal  title,  son  v.  Lampman,  5  N.  Y.  456. 
with  no  well-defined  duties  to  perform,  Where  property  was  conveyed  to  a 
and  no  responsibility  to  rest  upon  him  trustee  to  hold  to  the  use  of  X  for  life, 
(Revised  Code,  ^  iJT^);  but  that  her  husband  also  to  have  posBesslon  for 
the  whole  estate,  legal  as  well  as  equi-  life,  and  upon  the  death  of  either  to  the 
tri)le,  puses  to  the  bencSciary  under  survivorforlife,  the  remainder  going  to 
tbe  deed.  Tindal  v.  Drake,  51  Ala.  574.  the  children  in  fee,  it  was  held  that  as 

Where   a   trust  of  lands   is   wholly  no  use  was  declared  for  the  children, 

nominal,  the   trust  becomes  executed  the  trust  ended  with  thalife  estate  and 

by  the  statute  in  the  beneliciary,  who  llie  legal  estate  vested  In  them.     Park 

msj  bring  an  action  of  ejectment  tore-  v.  Cheek,  4  Coldw.  (Tenn.)  zo. 

cover  lands  In  his  own  name,  without  A  clause,  "  I  appoint   H.  trustee  for 

aprevious  conveyance  from  the  trustee.  M.,"  without  more,  gives  the  trustee  no 

Welch  11.  Allen   31  Wend.  (N.  Y.)  147.  duty,  and  hence  the  trust  is  executed. 

If  the  trustee's  only  duty  is  to  con-  Therefore  the  legal  title  passes  to  the 

vey,  at  some  future  day,  the  legal  estate  beneficiary  by  the  statute  of  uses,  it  It 

which  he  holds,  his  services  are  use-  be  real  estate;  by  common  law.  If  per- 

leu,  and  the  transfer  will  be  made  by  sonal    estate.     Bowman   v.    Long,  36 

the  statute  of  uses,  and  chancery  ends  Ga.  141. 

Ibe  ofGce.     Adams  v.  Guerard,  ig  Ga.  ,      The  estate  which  the  statute  of  uses 

651 ;  76  Am.  Dec,  634.  executes  in  the  cestui  que  Irusl  is  iden- 

AdeedtoX.Y   and   Z,  their  heirs,  tical  with  that  conferred  on  the  trustee, 

etc^  in  trust  for  the  only  proper  use  of  Perry  on    Trusts,   4  313;   Vanhorn  v. 

the  grantors  during  life,  and  afterward  Harrison,  i  Dall.   (U.S.)  137;  Nelson 

for  the  use  of  their  grandchildren,  con-  v.   Davis,  35   Ind.  474;   Newhallf. 

veys  the  legal  estate  as  an  executed  use,  Wheeler,  7   Mass.  1S9 ;    First   Baptist 

and  does  not  vest  a  trust  estate  In  the  Soc.  v.  Hazen,  100  Mass.  312 ;  Jackson 

grantees.    Jones    v.    B  u  s  h,  4   Harr.  r.  Fish,  10  Johns.  {N.  Y.)  456. 

(Del.)  1.  In   Wainwright  t.    Low,  132    N.  V. 

As  to  persons  in  esie,  the  legal  estate  313,  a  woman,  shortlj  before  her  mar- 

h  vetted  immediately,  and,  as  to  per-  riage,  conveyed   land   to    the    trustee 

ions  not  in  esse,  it  vests  immediately  to  collect  and  pay  the  rents   to  her,  or 

apon  their  coming  Into   being,  if  they  at  her  election,  to   permit  her  to  hold 

come  in  good  time,  otherwise  it  passes  and  use   the  land   for   her  benefit.     It 

over  to  the  next  remainder-man.     Roy  was  held,  upon   her  election  to  retain 

V.  Garnet,  1  Wash.  (Va.)  9.  possession  and  control  of  the  land,  that 

A  devise  in  trust  to  allow  the  widow  no  title  vested  in  the  trustee. 

of  the  testator  to  enjoy  the  rents  and  M.  and  his  wife,  together  with  their 

income  of  his  estate  during  her  widow-  son  John  and  his  wife,  being  the  owners 
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of  a  legal  title  (o  the  property  ir 

versy,  quit -claimed  to  K.,  who  Imme' 

diately  reconveyed  to  the  Gon ,  who  also 

on  the  same  day  executed  a  bond  to  his 

father  and   mother  lo  the  effect  that 

the  rents  and  profits  should  be  paid  t< 

them,  and  that  he  held  the  title  "  ii 

truBt  for  the  benefit  of  the  children"     the  trust 

of   said    M.  and  his  wife,  "excepting        A  tmi 

Charles   G.,     A.,  J.,   Eliia,   J.,  P.,  R..     come  of 

R.,"  this  property  to  be  divided  equally     to  &/ea 

among  the  children,  upon  the  death  of 

M,  and  his  wife.     The  court  held  that 

■s  this  trust  was  passive  In  all 


ther,  38  Barb.  (N.  Y.)  473;  Adams  v. 
Perry,  43  N.  Y.  487 :  Blount  v.  Walker, 
31  S.  Car.  13;  Nickell  ii.  Handly,  10 
Gratt.  [Va.)336. 

A  trust  for  a  married  woman   and 
her  Infant  children  will  stand,  although 

-'   e  duties  are  to  be  performed  by 

tee.  Dean  v.  Long,  113  111,  447, 
at  to  receive  and  pay  the  in- 
~~il  estate  and  personal  estate 
■ueri  for  life,  does  not  come 
n  dificoverture.  but  contin- 
intil  the  death  of  the  beneficiary. 
Bacon's  Estate,  6  Phila.  (Pa.)  335, 
(tie  estate  nio  not  vest  in  a  irusiee,ano  An  agreement  in  the  marriage  nrti- 
passed  directly  to  the  seven  children  ag  cles  by  the  father  of  the  Intended  wife, 
beneHciariee  under  the  revised  statutes  to  stand  seised  to  her  use,  after  mar- 
of  iViscOHsin.  Hannig  v.  Mueller,  82  riage,  of  a  piece  of  real  estate,  does  not 
Wis.  135 :  ciliog  While  i'.  Fitzgerald,  operate  after  the  marriage  to  convey 
19  Wis.  480;  Goodrich  T'.  Milwaukee,  the  legal  estate  by  the  statute  of  uses. 
14  Wis,  430;  Ruth  V.  Ot>erbrunner,  40  But  the  use  continues  executory  in  the 
Wis.  138;  Smith  V.  Ford,  48  Wis.  133;  trustee  and  his  heir  at  law,  Magniac 
Skinner  r.  James, 69  Wis. £10.  ;■.  Thompson,  i  Baldw.  {U.  S.)  344- 

In  Everts  v.  Everts.  80  Mich.  333.  A  devise  for  the  trustee  of  real  and 
the  deed  in  conlroverST  had  been  ex-  personal  estate  to  hold  in  trust  for,  and 
ecuted  without  consideration  bv  the  to  collect,  and  receive  the  Income  from 
plaintiff's  husband.  It  conveje^  land  said  estate,  and  pay  over  the  same  to 
to  the  defendant  and  his  assigns,  the  the  son  of  the  testatrix,  during  his 
word  "heirs"  being  stricken  out,  and  natural  life,  without  being  subject  to 
stipulated  that  the  lands  were  conveyed  his  debts  and  liabilities,  is  an  active, 
in  trust  for  the  benefit  of  the  plaintiff  operative  trust,  and  the  whole  estate 
and  her  husband,  and  to  be  held  by  tlie     passes    to   the    trustee.      Shsnkland's 


defendant  foMheir  use  and  benefit, 
contained  also  the  following  provisions: 
"And  it  is  fully  understood  that  the 
said  first  parties  are  to  have  the  use 
and  benefit  of  said  land,  being  the  in- 
come thereof,  during  the  natural  lives 
of  both  of  said  first  parties." 

It  appeared  from  the  evidence,  that 
the  purpose  of  the  deed  was  to  prevent 
the  grantor  from  wasting  the  property, 
and  that  up  to  the  time  of  the  grantor's 
death  the  defendant  had   nothing  fur 


ther  to  do  with  the  land  than  to  merely    under  the  operatior 


Appeal,  47  Pa.  St.   1 

Where  an  estate  is  conveveo  to  ■ 
trustee  for  Certain  purposes,  and  it  ia 
intended  to  protect  the  estate  until  the 
lime  fixed  for  the  division,  and  this 
can  only  be  done  by  the  legal  title  con- 
tinuing in  the  trustee,  the  use  will  not 
be  executed  in  the  beneficiary.  Poser 
V.  Cook,  1  Hill  (S.  Car.)  413. 

A  conveyance  or  devise  of  an  estate 
to  trustees  lor  the  sole  and  separate 
'     married  woman,  does  not  come 


hold  the  title.  The  control,  possession, 
and  benefit  remained  altogether  in  the 
hands  of  the  plaintiff  and  her  htisband. 
The  court  held  that  this  deed  created 
a  passive  trust,  whereby  the  legal  title, 
under  the  Michigan  Statute  of  Uses, 
passed  to  the  cestui  qve  trast. 

The  existence  of  a  duty  to  be  per- 
formed  by   the   trustee    prevents   the 
s  from  operating  so  as  to 
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legal  title  in  the  trustee.  Webster  r<. 
Cooper,  14  How.  (U.  S.)  4S8;  Meacham 
*.  Steele,  93  III.  1 35 ;  Kellogg  v.  Hale, 
loS  111.  164;  Morton  v.  Barrett,  33  Me. 
261 ;  39  Am.  Dec.  575;  Norton  i'.  Leon- 
ard. 13  Pick.  (Mass.)  153;  Leggett  e>. 
Perkins,  3  N.  Y.  397;   Wood   ■-   Ma- 


Willimi 
Eq.  (S.  Car.)  475. 

A  devise  to  trustees  of  real  and  per- 
sonal property,  in  trust  to  rent  and  let 
the  real  estate  and  to  invest  the  per- 
sonal estate,  to  collect  and  receive  the 
rents,  Interest  and  profits  thereof,  and 
to  pay  over  to  the  testator's  children 
the  net  income,  is  an  active,  operative 
trust,  and  the  estate  vests  in  the  trus- 
tees; the  use  is  not  executed,  even 
though  all  the  beneficiaries  are  mi' 
Juris.  Barnett's  Appeal,  46  Pa.  St.  392. 

The  statute  of  uses  did  not  operate 
to  execute  limitations  in  trusts  to  pre- 
serve contingent  remainders  when  such 
trusts  were  legal.  Vanderheyden  v, 
Crandall,  3  Den.  (N.  Y.)  9. 
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only  to  trusts  in  real  property,  and  not  to  trusts  in  chattels  or  in 
personal  property.* 

It-becomes,  then,  avital  question  in  measuring  the  scope  of  the 
trustee's  estate,  to  ascertain  whether  these  essential  powers  and 
duties  have  been  created.  The  estate  of  the  trustee  is  com- 
mensurate with  the  powers  conferred  by  the  trust  and  the 
purposes  to  be  achieved  by  it.*     Whatever  estate  is  needed  to 

Where  a  grant  is  made  to  individu-  Am.  Dec.  336;  Joor  r.  Hodges,  Speer'B 

■li  for  the  use  of  a  church,  unlncorpo.  Eq.  (S.  Car.}  593;  Harlej  v.  Platts,  6 

rattd  at  the  time,  the  grantees  stand  Rich.  (S.  Car.)  310. 

teiiedto  the  use;  and  when  the  church  As  regards  peraona!  eetates  in  trust, 

acquires  a  legal  capacity  to  hold  real  the  legal  title  remains  in  the  trustee, 

estate,  the  possession   to  the  use  is  ex-  and   does  not  pass  to   the   cestui  que 

ecuted   by  the   statute   and  the  estate  IrusI  upon  the  accomplishment  of  the 

vests.      Reformed   Dutch   Church   v.  purposes  of  the  trust.    Denton  v.  Den- 

Veeder,  4  Wend.  (N.  Y.)  494.  ton,  17  Md.  403. 

The  trustee  of  a  deed  of  trust  will  be  Where   there  is  ■  ^ift  of  personal 

protected  bj  equity,  so  far  as  consist-  estate  to  a  trustee  without  words  of 

cut  with  law, and  equity  will  not  order  limitation,  it  vesta  in   him  the  whole 

the  transfer  of  the  legal  title  to  the  estate  subject  to  the  trust.     Hanson  v. 

beneficiary  while  there  are  ulterior  Worthington,  i3Md.4i8. 

trusts  which  he  might  destroy.     Dick  3.  Hill  on  Trustees  J19-353,  169-277; 

r.    Pitchford,    I    Uev.    &    B.    Eq.    (N.  Flint  on  Trusts  and   Trustees,  ch.    13; 

Car.)  480.  Perry    on    Trusts,   4    31J;    W  a  r  d  1/. 

Where  land   is  given  in  trust  to  a  Amory,  1   Curt,  (U,  S.)  419;  King  v. 

husband  for  the  use  and  beneRt  of  his  Ackerman,  1  Black  (U.  S.)  408;   Neil- 

wife,  and  upon  her  death  in  trust  for  son   %<.  L>agow,  n    How.   (U.  S.)   9S; 


rbody,  and  "atany  time     Webster   v.   Cooper,  14   How,  (U.  S.) 
id  husband  deem  it  best     499;  Comby  f.  McMlchael,  19  Ala.  751 ; 
(orthe  interest  of  his  said  wife  and  chil-     Powell  -p.  Glenn,  2\  Ala.  468;  Schaffer 


dren,  to  sell  said  property,  and  reinvest  f  .Lavretta,  57  Ala.  14;  Jones  c  Reese, 

the  proceeds,  he  Is  hereby  empowered  65  Ala.  114;    Chamberlain  v.  Thomp- 

»o  to  do,"  the  legal  title  remains  in  the  son,  10   Conn.  243;  36  Am.   Dec,  390; 

husband  as  trustee,  and  the  statute  of  Nelson  f.   Davis,  3s   Ind.  474;   Gillie, 

ues  docs   not    control.     CairigHn   v.  Logan,  11  B.  Mon.  (Ky.)  333;  Deering 

Drake.  36  S.  Car.  354.  r.  Adama,  37  Me,  365  ;  Leonard  v.  Dia- 

If  the  duties  imposed  upon  the  trus-  mond,  31  Md.  541 ;   Sears  v.  Russell,  8 

tees  require  that  they  invest  the  funds.  Gray   (Mass.)   86;   Gould   i>.  Lamb,  11 

pay  over  the  income,  etc.,  and  the  trust  Met.    (Mass.)   84;   45   Am.   Dec.  187; 

nins  for  the  use  of  a  feme  cover/  for  Cleveland  v.   Hallett,  6  Gush,   (MaES.) 

life,aadthentober  children,  the  courts  407;  Newhall  :'.  Wheeler,  7  Mass.  1S9; 

will  consider  the  trust  an  active  one  King   v.  Parker,  9  Cush.   (Mass.)   71; 

and   maintain   it.     Keene's   Estate,  9  Halt  r/.  Gushing,  9  Pick.  (Mass.)  395; 

Phila.  (Pa.)  339.                                         .  Longley  *.  Hall,  11   Pick.  (Mass.)  134; 

L  The  statute  of  uses  does  not  ap-  Stearns  f.  Palmer,  10  Met.  (Mass.)  33; 

plj  to   trusts   of  personal    property.  Coulter  v.  Robertson,  34  Misn.  278:57 

Schley  I/.  Lyon,  6  Ga.  530;  Denton  t.  Am.  Dec.   168;   Upham  i>.  Varney,  "15 

Denton,  17  Md.  403;  Slevin  v.  Brown,  N.  H,  463  ;  Norton  v.  Norton,  a  Sandf. 

31  Mo.  176;  Kane  r.  Gott,  34   Wend.  (N.Y.)  39G ;  Fisher  v.  Fields,  10  Johns. 

(N.  Y.)^i;35  Am.Dec.641;  Artcher  (N.   Y.)    504;   Nicoll   v.  Walworth,  4 

V.  Zeh,  5  Hill   <N.  Y.)  103;  Savage    v.  Den.  [N.  Y.)  385;  Bennett  v.  Garlock, 

Bumham,  17  N.  Y.  571 ;  Day  v.  Roth,  79  N.  Y.  302  ;  35  Am.  Rep.  517;  Hawler 

18N.  Y.448;  Gilman   v.  McArdle,  99  u.  Tames,  c;  Paige  fN.  Y.)  318;  Crooke 

S.  Y.  441;  Matter  of  Carpenter,  131  N.  v.  kings  Countv,  97  N.  Y.  431 ;  Matter 

Y.86;  bunnf.  Vaughn,5  Abb.Pr.N.  of  Tienken,   ly  N.   Y-.  391;   Payne  r. 

S.  (N.  Y.)  271;  Brown  v.  Harris,  35  Sale,  3  Dev.  &  B.  Eq.   (N.  Car.)  455; 

Barb.  (N.  Y.)    136;   Forsvth  r.  Rath-  Williams  v.  First  Presbyterian  Soc.  i 

bone.  34  Barb.  (N.  Y.)  406;  Cuttingr.  Ohio  St.  478;   Steacy  f'  Rice,  27  Pa. 

Cutting,  30  Hun  (N.  Y.)  371 ;  Rice  i:  St.  7^;   67  Am.  Dec.  447;  Meeting  St. 

Borneu,  Spear's  Eq.  (S.  (Jar.)  579;  41  Baptist  Soc.  v.  Hai1,8  R.  I.  340;  Smith 
111 
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effectuate  the  settlor's  intention  in  creating  the  trust,  even  to  a 
fee  simple,  the  trustee  acquires ;  but  the  exigencies  of  the  trust 


irm  with  powere  commensurate  with 
:he  truBt,  Offut  V.  Scott,  47  AU.  104. 
In  Sears  v.  Russell,  8  Gray  (Mast.) 
36,  the  court,  by  BlgeTow,  J.,  said: 
'The  rule  is  well  settled  that  trustees 
«i\\  be  held  t 
.merest  in  ei 
which  the  exigencies  of  the  trust  may 


V.  Metcalf,  i  Head  (Tenn.)  64;  Turley 
i>.  Massengill,  7  Lea  (Tenn.)  359;  Hen- 
derson V.  Hill,  9  Lea  (Tenn.)  33; 
Hooberry  -v.  Hardijig,  10  Lea  (Tenn.) 
397  ;  Harding  v.  St.  Louis  L.  Ins.  Co., 
J  Tenn.  Ch.  468;  Murdock  i'.  Johnson, 
7  Coldw.  (Tenn.)  611;  Williamson  w, 
Wickersham,    3    Coldw.    (Tenn.)   S5; 

Scott  V.  West,  63  Wis.  529;  Collier  v.  demand;  and  where  lands  are  devised 

Walters,  L.   R.,   17  Eq.  a.s^;  White  ii.  to  trustees    to   convey  to  the  objecU 

Baylor,  10  Ir.  Eq.  54.  of  the  testator's  bounty,  the  legal  es- 

Anestateco-extensive  with  the  duties  late  necessarily  vests  in  the   trustees 

to  be  performed,  will  vest  the  trustee,  till  they  have  conveyed  it,  and  it  must 

and  he  will  take  exactly  that  quantity  be  commensurate  with  the  estate  which 

of  interest   which   is  required   by  the  they  are  bound  to  convey;  if  they  are 

purposes  of  the  trust,  which  being  ac-  to  grant  a  fee  it  is  necessary  they  siiould 

complished,  the  trust  estate  terminates,  have  a  fee," 

Smith  V.  Metcalf,  i  Head  (Tenn.)  64.  Trust  with  power  to  sell  confers  a 

In  Ellis  V.  Fisher,  3   Sneed  (Tenn.)  fee  simple.     Hawlter  v.  Hawker,  3  B. 

iji;  65  Am.  Dec,  52,  the  court, by  Mc-  &  Aid.  537;  S  E.  C.  L.  368;   Bagshaw 

Kinney,  J.,Baid:  "The  established  doc-  w.  Spencer, 1  Ves,  144;  Shaw  t>.  Weigh, 

trine  Is,  that  trustees  take  exactly  that  2  Str.  798;  Vllliers  v.  Viiliers,  2   Atk. 

quantity  of  interest  which  the  purposes  73 ;  Garth  v.  Baldwin,  3  Ves.  64^;  Mott 

of  the  trust  require.     The  question  is  t:  Buxton,  7  Ves.  201  :  Doe  r,  fedlin,  4 

not  whether  the  testator  has  used  words  Ad.  &  El.  5S2 ;  31  E.  C-  L.  143;  Preach- 

of  limitation,  or  expressions  adequate  er's  Aid  Soc.  t>.   England,  106   111,  13^; 

tocarryan   estate   of  inheritance ;  but  Glover  «.  Monckton,  3  Bine.  13 ;  11  fi, 

whether  the  exigencies  of  the  trust  de-  C.   L,  g;   Gibson  v,   Montfort,  1   Ves. 

mand  the  fee  simple,  or  can  he  satisfied  485;  Warter  v.   Hutchinson,  5  Moore 

by   any,  and  what,  less   estate?     And,  143;  i  B,   &   C.  lai;  Watson  u,   Pear- 

therefore,  a  devise  to  trustees  may  be  son,  a  &ich.  594;  Kirkland  v.  Cox,  04 

r  restricted  or  extended,  as  the  na-  III.   401;  Spe^rd   r._RohTer,  ^   Gill 


ture  and  purpose  1 
Although  the  devise  he  expressly  t 
the  trustees  and  their  heirs,  it  is  we! 
settled  that  if  the  duties  Imposed  o 
them,  or  the  purposes  of  the  trust  re 

■    >»ij  • "  • 


;  Spessard   i 
(Md.)  ifa;  Jackson  v.  Robins,  16  Johns. 
(N.  Y.)  537. 

In  Stockbridge  v.  Slockbridge,  99 
Mass.  344,  the  deed  of  trust  conferred 
unlimited  discretion  as  to  the  time  and 
method  of  exercising  the  power  of  sale, 
Se  vested  In  them,  their  legal  interest  and  provided  that  the  proceeds  of  all 
will  be  cut  down  to  that  extent,  not-  sales  were  "  to  be  reinvested  and  held 
withstanding  the  express  limitation  to  on  the  same  trusts  and  way  as  the 
them  in  fee.  This  construction  has  property  so  sold."  The  court  held  that 
been  held  to  prevail  even  in  the  case  of  ,such  a  trust  required  and  Implied  a  fee 
a  deed  by  necessary  implication,  aris-  simple  In  the  grantee.  Theconvevance 
ing  from  the  object  of  the  trust  in  con-  was  made  to  Caroline,  wife  of  W.  R. 
nection  with  the  nature  of  the  sub-  Slockbridge  "  for  and  during  her  nat- 
sequent  limitallons;  and  much  more  ural  life,  and  from  after  her  decease 
readily  will  itprevall  in thecaseofa  will,  to  the  persons  who  would  then  be  the 
And  00  the  other  hand,  in  the  absence  heirs  ■(  law  of  Stockbridge  If  he  had 
of  any  express  limitation  sufficient  to  then  died  intestate;  hut  upon  the  trusts 
carry  the  legal  inheritance,  the  estate  and  with  the  powers  following:  That 
of  the  trustees  may  be  enlarged  and  Caroline,  at  any  time  during  the  life  of 
extended  into  such  an  estate  as  the  na-  Slockbridge,  and  with  his  c< 
ture  and  purposes  of  the  trust  require.  ---'■"  '' 
The  construction  in  this  respect  is  gov- 
erned mainly  by  the  intention  of  the 
testator,  as  gathered  from  the  general 
scope  of  the  will," 

A  surviving  partner  is  trustee  for  the 


testified  In  writing  under  his  hand  and 
seal,  may  sell  and  convey  the  granted 
premises,  or  any  part  or  parts  thereof, 
in  fee  simple  or  for  any  less  estate  at 
public  or  private  sale,  at  such  a  time 
or  times,  to  such   person   or  persons. 
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put  a  strict   limit  upon  his  estate,  and  beyond  this  the  courts 

will  not  suffer  it  to  be  enlarged.  It  matters  little  what  form  of 
words  has  been  employed  to  create  the  trust,  particularly  in  instru- 
ments of  a  testamentary  character,  the  doctrine  just  stated  being 

ind  for  Buch  consideration  as  raay  limited  estate  with  a  tuperadded  power 
Ecem  to  her  judicious,  without  the  ne-  of  sale,  mortz^e  or  leasing,"  Citing 
ceMity  of  applying  to  any  court  for  Hawk,  on  Wills  153;  Barker  v.  Green- 
leive  so  to  do;  Uie  net  proceeds  of  all  wood,  4  M,  &  w.  411;  1  Jarman  on 
■uch  sale*  lo  be  reinvested  and  held  on  WEtIs  lot;  Hill  on  Trustees  131,332; 
the  ume  trusts  and  way  as  the  property  Perry  on  Trusts,  Ij  II3, 
Miold,"  and  that  her  deed  with  the  A  and  his  wife  conveyed  alt  their 
written  consent  of  Stockbridgc  should  property,  both  real  and  personal,  to  B, 
"cutoff  the  rights  of  such  remainder-  in  trust  to  Immediately  sell  so  much  as 
men  in  the  eranted  premises  as  fully  would  be  sufficient  to  pay  all  the  then 
and  effectually  as  if  such  remainder  existing  debts  of  A.  and  to  hold  the 
had  not  been  hereby  created  and  the  residue  in  trust  lor  his  wife  and  chii- 
absolute  estate  in  fee-simple  had  been  dren.  It  was  held  that  the  trustee  had 
hereby  granted  to  the  said  Caroltne."  an  absolute  legal  estate,  and  that  a  sale 
The  court  held  that  deed  of  Caroline  made  by  him  was  valid,  although, coo- 
Stockbrlt^e,  executed  with  her  bus-  trary  to  the  terms  of  tlie  trust,  Uie  pro- 
band's concurrence,  would  be  effectual  ceeds  were  applied  to  the  payment  of 
to  pass  the  entire  title ;  that  no  part  of  new  debts  of  Che  husband,  after  the  old 
the  title  remained  in  the  settlor  to  con-  ones  had  been  paid  in  full.  Stokea  v. 
»ey;  that  Caroline  acquired  as  her  Middleton,  18  N.  J.  L.  31, 
benelicial  Interest  the  use  during  her  In  Ryan  v.  McGebee,  83  N.  Car. 
life,  and  that  the  estate  in  remainder  500.  real  estate  was  conveyed  by  deed 
could  not  be  sold  and  the  proceeds  re-  to  A  (who  had  been  named  as  one  of 
invested  separately  from  the  estate  in  the  parties  entitled  to  the  equitable 
possession.  estate)  "  in  trust  for  B  and  others  as 
In  Zabriskle  11.  Morris,  etc.,  R.  Co.,  aforesaid  and  their  heirs."  It  was  held 
33  N.  J.  Eq.  12,  it  was  held  that  a  trust  that  by  this  deed  a  fee-simple  would  be 
to  sell  or  improve  lands  and  Invest  and  vested  In  the  trustee, 
reinvest  the  proceeds,  to  collect  rents  An  estate  was  devised  in  trust  to  ex- 
and  income,  to  pay  taxes,  assess-  ecutors  for  the  children  of  the  testator 
menls,  commissions  and  other  annual  until  the  youngest  should  attain  his 
expenses  and  chaises,  to  pay  over  majority,  the  directors  being  directed, 
the  net  income  and  divide  the  estate,  in  the  meantime,  to  manage  the  estate 
Tests  a  fee-simple  title  in  Che  designated  and  receive  the  Income.  It  was  held 
trustee.  The  court,  by  Runyon,  Chan-  that  a  fee-simple  estate  in  trust  was 
celkir,  said:  "The  trust  U  to  sell,  to  vested  In  the  executors,  defeasible 
buprove,  invest  and  reinvest,  to  collect  when  the  youngest  child  should  attain 
rents  and  incomes,  to  pay  taxes  and  the  age  of  twenty-one  years.  Pearce 
commlssiotis  and  other  annual  expenses  v.  Savage,  45  Me.  9a 
and  charges,  to  pay  the  net  income  Where  an  estate  is  devised  to  a  trus- 
orer,  and  to  divide  the  estate.  The  tee  in  fee  for  the  sole  use  of  a  ffme 
authority  given  Is  not  a  mere  power  of  covert  for  life,  and  after  her  death  for 
disposition  which  may  be  executed  the  sole  use  of  a  person  or  a  class  of 
"ithout  any  legal  title,  but  a  trust  of  persons,  who  are  in  esst  and  are  jui 
■uch  a  character  BS  renders  It  necessary  y«fi'j,  the  legal  estate  In  fee  given  to 
that  the  legal  estate,  the  title  in  fee  to  the  trustee  is  cut  down  to  an  estate 
the  property,  should  be  in  the  trustees,  commensurate  with  the  separate  estate 
.  .  .  The  trustees  have  power  to  for  life  of  the  /eme  covert — an  estate 
lease,  and  to  sell  and  convey,  and  par  autre  -vie — which  it  is  his  duty  to 
■here  a  devise  to  trustees  upon  trusts  preserve,  and  the  use  as  to  the  residue 
rhich,  standing  alone,  would  not  vest  Is  immediately  executed  by  statute  in 
Id  tbem  the  whole  legal  estate,  is  fol-  the  remainder-men,  conceniing  whose 
lovtd  or  accompanied  by  a  power  to  interest  the  trustee  has  no  special  duty 
stll,  lease  or  mortgage,  not  limited  to  to  perform.  So,  where  the  legal  estate 
the  period  of  the  continuance  of  the  given  to  the  trustee  is  not  sufficiently 
active  trusts,  the  trustees  are  held  to  lar^e  to  enable  him  to  perform  the 
Uke  the  whole  legal  fee,  and  not  a  mere  duties  of  his  trust,  his  legal  estate  will 
37  C.  o(  L.— 8                             113 
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be  enlarged  by  ImpDcaiion  to  an  ex-  under  the  provleiont  of  this  will  the 

tent  commenBurate  with  the   objects  executors  took  a  legal  estate  b^icnplica- 

and  duties  of  the  trust.     Williman  i\  tion  of  law  as  trustees,  the  grandchil- 

Holmes, 4  Rich  Eq.  (S.  Car.)  475.  dren  tsklne  an  equitable  eatate  as  ben- 

And   it  was   held  In   Cleveland    v.  eliclariet.   The  court  said :  "Independ- 

Hallett,  6  Cush.   (MassO   403,  that  if  ently,  therefore,  of  other  reasons,   the 

the  purposes  for  which  a  trust  is  created  necessity  of  vesting  In  the   executors 

bj  deed  or  devise  of  land,  are  of  such  a  the  legal  title  to  the  estate,  In   order 

nature  that  they  do,  or  by  any  possibll-  to  enable  them  to  carry  that  intention 

ity  may,  require  a  legal  estate  in  the  into  elTect,nould  be  apowcrful  consid- 

truatee   for  a  period  beyond  his  own  eration  in  support  of  the  devise  of  the 

life,  the  trustee  will  take  a  fee  without  premises  to  them  by  implication  of  law. 

words  of  [imitation.     See  also  West  t>.  .    .    .    Mere  powers,  the  amplest  rect^- 

Fitz,  109  III.  425;  Alty.  Gen'l  v.  Feder-  nized  and  allowed  by  the  revised  stat- 

alSCMeeting  House,  3  Gray  (Mass.)  i.  ules,  without  the  legal  estate,  might  not 

The  omission  of  words  of  limitation  be  adequate  to  all  the  exigencies  of  the 
will  not  prevent  the  trustee's  taking  a  trust.  The  testator  hasdone  more  than 
legal  estate  in  fee,  if  such  estate  be  confer  an  authority  or  power  on  the 
needed  to  carry  out  the  trust.  Bagshaw  executors;  he  has  enjoined  upon  them 
r,  Spencer,  J  Atk.  577;  Chaml«rlatn  duties  and  active  trusts  which  were  to 
c  Thompson,  10  Conn.  343;  36  Am.  continue  for  several  lives,  and  would 
Dec.  390;  Kirkland  %:  Cox,  94  111,  40J  ;  require  the  exercise  of  judgment  and 
Nelson  v.  Davis,  35  Ind.  476;  North  v.  discretion,  and  might,  moreover,  bring 
Philbrook,  34  Me.  537;  Hawkins  v.  them  into  conflict  with  the  devisees 
Chapman,  36  Md.  94;  Cleveland  t.  and  heirs  at  law,  and  often  render  nec- 
Hallett,  6  Cush.  (Mass.)  407 ;  Toronto  essary  or  expedient  the  application  of 
General  Trust  Co.  v.  Chicago,  etc.,  R.  high  coercive  acts  of  ownership,  and 
COt  113  N,  Y,  37;  Melick  v.  Pidcock,  the  recourse  to  remedies  confessedlv 
44N.J.  Eq.s25;6  Am.  St.  Rep.  901;  incident  to  the  legal  estate,  but  which 
Webster  I',  Cooper,  14  How.  (U.  S.)  an  agent  acting  under  powers  only, 
499;  Neilson  v.  Ldgow,  12  How.  (U.  could  not  adapt  or  apply. 
S.)  98;  Neilson  v.  Lagow,  4  Ind.  607 ;  In  Wood  v.  Wood,  5  Paige  (N.  Y.) 
North  V.  Philbrook,  34  Me.  533 ;  New-  603 ;  18  Am.  Dec.  451, Walworth,  Chan- 
hall  V.  Wheeler,  7  Mass.  189;  Stearns  cellor,  says;  '•  It  is  because  a  seisin  of 
11.  Palmer,  10  Met.  (Mass.)  3];  Adams  the  legal  estate  is  necessary  to  enable 
V.  Ross,  30  N.  J.  L.  505;  82  Am.  Dec.  the  trustee  to  collect  the  rents  and  prof- 
337;  Welch  V.  Allen,  31  Wend.  [N,  its  that  a  devise  of  the  legal  estate  in 
Y.)  147;  Fisher  v.  Fields,  10  Johns.  (N.  the  rents  and  profits  to  a  trustee  for  a 
V.T  49S;  Toronto  Genera!  Trust  Co.  v.  term  of  years  or  for  any  other  limited 
Chicago,  etc.,  R.  Co.,  113  N.  Y.  37.  period,  carries  with  it  the  legal  estate 

The  case  of  Brewster  v.  Striker,  2  N.  in  the  land  for  the  same  term  or  time 

Y.  19,  was  one  in  which  a  lestntor  had  by   necessary  implication  at  the  coin- 

devised  certain  real  estate  to  his  three  mon  law." 

grandchildren  and  their  heirs  forever.  Where  a  legal  title  in  the  trustee  Is 
He  directed  that  the  real  estate  be  dis-  essential  to  the  performance  of  the  du- 
posed  of  by  his  executor  as  follows:  ties  imposed,  the  trustee  will  be  consid- 
"  The  said  real  estate  shall  not,  at  any  ered  as  taking  the  legal  title  by  impli- 
tlme  hereafter,  be  sold  or  alienated,  but  cation.  Wilson  v.  Rusa,  17  Fla.  696; 
my  said  executors  or  the  survivors  of  West  v.  Thx,  loy  111.  435 ;  Gill  v.  Lo- 
them,  or  the  executors  or  administra-  gan,  11  B.  Mon.  (Ky.J  J33;  Merton  v. 
tors  of  such  survivors,  shall,  from  time  Barrett,  23  Me.  257 ;  39  Am.  Dec  575  ; 
to  time,  lease  or  rent  the  same  on  such  North  v.  Philbrook,  34  Me.  537 ;  War- 
terms  as  they  shall  deem  most  advan-  ner  v.  Sprigg,  62  Md.  14.;  Cleveland  v. 
tageouB  to  my  said  heirs  (grandchil-  Hallett,  6  Cush.  (Mass.)  403;  Packard 
dren),  and  the  rents,  issues  and  protits  t'.  Marshall,  138  Mass.  301 ;  Fisher  r'. 
ofthesame  shall  be  annuallv  paid  to  FJetdi^,  10  Johns.  (N.  Y.)  505;  Welch 
my  said  heirs  in  equal  proportions;  f.  Allen,  21  Wend.  (N.  Y.)  147;  Mc- 
and  if  either  of  my  said  heirs  or  their  Cosker  i>.  Brady,  i  Barb.  Ch.  (N.  Y.> 
children   shall   choose  to  occupy   any  339;  Killam  f.  Allen,  ;3  Barb.  (N.  Y.) 


part  of  my  said  real  estate,  he.  she,  or    6oj  ;  Toronto    General    Trust    Co. 
they,  shall  have  a  preference  over  any     Chicago,   etc.,  R.  Co..  :33  J'    " 
other  applicant  on  paying  a  reasonable     Williams  f.  First   Presbyterii 


rent  for  the  same."     It  was  held  that    Ohio   St.   478;  Freedley's   Appeal,  60 
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Pi.  St  349;  Barkley  v.  DoGBer.  ijLeai 
(Twin.)  539. 

When  a  deed  names  the  grantee  as 
tnislee  of  A,  and  the  covenants  are 
with  bim  in  that  capacity,  the  title 
passes  to  A,  as  far  as  the  grantee  is 
concerned,  under  the  JCaaias  Act. 
B.Ter  V.  Cockrill,  3  Kan.  376. 

A  more  liberal  construction  of  deeds 
and  wills  is  favored  by  the  modem  de- 
ciiions  in  order  to  arrive  at  the  real  in- 
tent of  the  makers,  and  in  all  cases  of 
dtvices  or  conveyances  to  trusteoi  for 
the  separate  use  of  married  women, 
ifae  court  will,  if  possible,  bo  construe 
tbeoi  as  (o  vest  the  legal  estate  in  the 
trustees,  because  this  will  best  carry 
out  the  intentions  of  the  donor.  Ware 
;'.  Richardson,  3  Md.  5D5;  56  Am. 
Dee.  671. 

Where  land  is  devised   to   trustees. 


t:  but  jf  they  be  not  required 
»ct,  or  exercise  any  control  over  tne 
land  or  the  income,  the  legal  estate 
wilt  vest  in  the  beneficiary.  Upham  v. 
Vamey.  IS  N.  H.46a.  Com/a re  Brew- 
stern.  Striker,  i  E.  D.  Smith  (N.  Y.) 
gi;  Porter  v.  Doley,  j  Rich.  Eq.  (S. 
ir.)  ^ 

In  all  cases  where  it  is  doubtful  what 
esMe  the  trustee  has,  he  is  presumed 
w  take  an  estate  sufBcient  to  enable 
liim  to  accomplish  the  purposes  of  the 
(not,  but  no  more.  Coulter  v.  Robert- 
son, 14  Misa-  178;  57  Am.  Dec.  168. 

If  lands  are  conveyed  to  a  trustee  to 
holdforthe  benefit  of  a  ces/uigue  trust 
named,  for  life,  and  collect  the  rents 
and  pay  them  to  the  ctslui  gm  Irast, 
the  trustee  takes  the  legal  estate. 
Locke  I.'.  Barbour,  61  Ind.  577. 

tn  Neilson  v.  Lagow,  ij  How.  {U. 
S.)  98,  110,  the  deed  granted  the  realty 
■0  the  trustees  "  and  their  successors  in 
tnut  to  sell  and  convey  in  fee  simple 
aiaolute,"  and  it  was  held  that  the  legul 

lunle  with  the  trust,  and  will  be 
deemed  to  be  an  estate  in  fee  simple 
vithout  the  usual  words  of  litniiation. 
The  trustee's  estate  is  commenBurate 
in  extent  and  duration  with  the  object 
tnd  extent  of  the  trust.  Doc  v.  Ladd, 
!7  Ala.  1J3.  See  also  Newhatl  v. 
Wbeeler,  7  Maeb.  1S9;  Sears  v.  Russell, 
8  Gray  (Mass.)  86;  Steams  t.  Palmer, 
roMet.  (Mass.)  32  ;  Gould  v.  Lamb,  11 
Met.  (Mass.)  84;  45  Am.  Dec.  187; 
Brooks  [..  Jones,  n  Met.  (Mass.)  191; 
King  I..  Parker,  9  Cush.  [Mass.)  71; 
Cleveland  v.  Ha  licit,  6  Cush.  (Mass.) 


407;  Goodrich  V.  Proctor,  i  Gray 
(Mass.)  570;  Deering  v.  Adams,  37 
Me.  365 ;  Fisher  v.  Fields,  10  Johns. 
{N.  Y.)  S05;  Brown  v.  Brown,  12  Md. 
87;  Farquharson  v.  Eichelberger,  15 
Md.  72:  Hawkins  v.  Chapman,  36  Md, 
94;  Spessard  !■.  Rohrer,  9  Gill  (Md.) 
262;  SchatTer  v.  Laveetta,  57  Ala.  14; 
Chamberlain  v.  Thompson,  10  Conn. 
143:  26  Am.  Dec.  390;  Lamar  11.  Pearrc, 
8t  Ga.354;  14  Am.  St.  Rep.  168;  Za- 
briskie  V.  Morris,  etc.,  R.  Co.,  33  N.  J. 
Eq.  2i;  Melick  v.  Pidcock,  44  N.  J. 
Eq.  515;  6  Am.  St.  Rep.  901;  Ellis  [>. 
Fisher,  3  Sneed  (Tenn.)  i^i;  65  Am. 
Dec.  5a;  Brailsford  v,  Heyward,  i 
DesHus.  Eq.  (S.  Car.)  290;  Newnwn  v. 
Dotson,  s7Teii.ii7;  Webster  r.  Coop- 
er, 14  How.  (U.  S.)  499;  Doe  V.  How- 
land,  8  Cow.  { N.  Y.)  377 ;  :8  Am.  Dec, 
44J ;  Jackson  ti.  Rabins,  16  Johns.  (N. 
Y.)  537;  Trent  v.  Hanning,  7  East  97. 

Initanoai. — In  Ames  v,  Ames,  i;  R. 
I.  iz,  a  trust  created  by  a  will  empow- 
ered the  trustee  to  manage  the  estate 
for  a  life  tenant,  to  apply  the  corpus  Tor 
his  use  and  benefit,  if  necessary,  and 
upon  his  death  to  convey  absolutely  to 
the  remainder- men.  This  trust  was 
held  by  the  court  to  vest  in  the  trustee 
a  fee  simple  title,  with  power  to  sell 
and  convey  in  fee  simple. 

The  decedent,  by  his  will,  left  to  A, 
trustee,  "and  his  beirs,  all  the  estate, 
real  and  personal,  of  which  I  may  die 
seised,  possessed  and  entitled  to,"  to 
hold  for  the  use  and  benefit  of  B.  with 
power  to  sell,  etc.  The  will  contained 
no  residuary  clause  disclosing  any  of 
the  estate  remaining  undisposed  of.  It 
was  held  that  A,  as  trustee,  took  all  the 
testator's  estate.and  that  the  fee  simple 
did  not  descend  to  the  decedent's  heirs 
as  a  qualified  or  determinable  fee,  sub- 
ject to  be  divested  by  the  exercise  of 
the  power  of  sale  and  becoming  abso- 
lute if  such  power  was  not  exercised. 
By  the  same  will,  the  estate  was  to 
be  held  in  trust  for  the  sole  and  sepa- 
rate use  of  B  for  her  life,  so  that  it  could 
not  be  reached  by  her  creditors  or  dis- 
posed of  by  her ;  hut  the  trustee  was 
given  authority, on  her  written  request, 
to  sell  the  same,  or  any  part,  if  he 
should  deem  it  expedient,  and  either  re- 
invest the  proceeds,  or  "  turn  the  same 
over  to  B  for  her  sole,  separate,  and 
absolute  use,  freed  and  discharged  of 
all  trust."  It  was  held  that  a  fee  in 
the  trustee  was  essential  in  order  to 
carry  out  the  purposes  of  the  trust,  and 
the  fact  that  he  was  never  actually 
called  on  to  exercise  the  power  of  safe 
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doe*  not  affect  the  qoestkm.     BIciunt  r.  *  held  to  be  created,  entitling  the  trus- 

Walker,  31  S,  Car.  11.  tec  to  pouessioD. 

A   trust  with  Buthoritjr   to  manage  A  hustiand  coDTCjed  his  propertj  to 

the  estate  for  the  life  tenant,  lo  appl/  D  and  fais  heirs  in  trust  for  the  use  of 

the  cerfuM  for  his  benefit.  If  neccftsarf ,  the  grantor's  wife  during  her  life,  and 

and  convej  to  the  remainder -man  upon  thereafter,  in  trust  for  the  grantor  dur- 

the  death  of  the  life  tenant,  vect*  a  fee  ing  his  life,  and  finally,  after  the  death 

In  the  trustee  wtth  power  to  sell  and  of  the  survivor  of  them,  in   truKt  for 

conre/ in  fee.    Ames  f.   Ames,  15  R.  the  ose  and  benefit  of  the  right  hein  of 

I.  ij.  the  wife  in  fee.     This  convejance  was 

Where  there  i*  a  devise  and  bequest  held  to  invest  D  with  the  entire  legal 

in  triut  to  paj   the  net   income  to  a  estate,  and   the    beneficiaries  with   a 

daughter  of  the   testator  for  life,  and  mere   equitable  interesL     Leonard  d. 

upon  her  death,  to  cbooce  out  of  the  Diamond,  31  Hd.  536. 

property  a  sufficient  sum  to  paj-  a  cer-  A  convejance  to  trustees  to  receive 

tain  amount  lo  her  surviving  husliand,  the  jearlj  income,   rents,  profits  and 

and  to  appraise  and  divide  the  residue,  produce,  and  applj  the  same  jeat\y  lo 

and  conve/  it   in  equal  portions  to  her  the  use  of  the  grantor,  tree  from  the 

children  or  their  issue  in  fees,  the  trus-  control  or  influence  of  her  husband, Is, 

lees  take  an  estate  in  fee;  and  at  the  bj  Nnu  Tork  statutes,  recognized  as 

daughter's  death,  the  sum  tiaving  been  a  valid  express  trust,  and  vests  in  the 

paid  lo  Iter  huBl»nd,  are  bound  lo  ap-  trustees  the  entire  legal  and  equitable 

praise,  divide,  and  convey  the  residue  estate,  subject  only  to  the  execution  of 

to  her  issue.     Scars  v.  Russell,  S  Gray  the  trust  imposed  ;  and  every  interest 

(Mass.)  86.  '  and  estate  not  embraced  in  the  trust. 

In  Devries  v.  Hiss,  72   Ind.  560,  the  and  not  otherwise  disposed  of  by  force 

decedent  left  a  will   by  which  all  his  of  the  sUtute,  remains  in  and  reverts  to 

residuary  estate  was  given  to  trustees,  the  grantor  and  her  beir«   as  a  Icgml 

their  heirs  and  successors,  in  trust;  that  estate.     Townshend  v.  Frommer,  iij 

one-sixth  part   should   "go   to  and  be-  N.  Y.  446. 

come  the  property  of'H,   absolutely  In   Packard  v.  Marshall,  13S  Mass. 

and  forever  ;   and   the  remaining  five-  301,  a  testator  devised  a  portion  of  his 

sixths   should  be  held  by  the  trustees  estate  to  certain  trustees,  "  for  the  use 

for  the  use  and  benefit  of  certain  bene-  and  benefit  of  my  son  C,  to  be  applied 

flciarles.    Authority  was  given   to  the  and  appropriated  to  the  use  and  benefit 

trustees  to  sell  and   convey  the  whole  of  said  C,  at  the  discretion  of  my  said 

or  any  part  of  the   estate  for  the  pur-  trustees,"  and  authorized  the  trustees 

pose  of  making  a  partition,  or  for  any  "to  sell  and  pass  deeds  to  convey  any 

other   necessary   purpose.     The   court  and  all  of  my  real  estate  at  their  dis- 

decided,  that   under  this   will,  a  legal  cretlon."     It  was  held  to  vest  in  the 

estate  In  the  entire  property  vested  In  trustees  an  estate  in  fee. 

the  trustees,  and   that  the   trust  in  the  In  Preachers'  Aid  Soc.  v.  England, 

one-sixth  part  did  not  come  to  an  end  106  111.   115,  a  conveyance  was  made 

until  that  share  of  H  should  be  ascer-  to  A,  and  held  In  trust  for  the  Preach- 

talned  by  a  partition.  ers'  Aid  Society  to  be  by  it  disbursed 

Where  the  conveyance  was  made  to  for  the  benefit  of  superannuated 
the  trustee  "in  trust  to  take,  hold,  and  preachers  and  their  widows  and  or- 
convey  the  remainder,  on  the  death  of  phans,  "  and  when  the  Preachers'  So- 
the  life  beneficiary  "  to  certain  persona  ciety  shall  have  been  organized  and  put 
named,  an  active  trust  is  created  which  upon  a  working  footing,  then  the  said 
prevents  the  merger  of  the  legal  and  A  Is  to  convey  said  premises  to  said  so- 
the  equitable  estates.  Henson  v.  ciety  lo  be  held  by  it  in  the  same  man- 
Wright,  88  Tenn.  501.  ner."  The  court  held  that  the  le^al  title 

In    Holl's  Appeal,   133  Pa.  St.  351,  under  this  conveyance  vested  in  A  in 

Eroperty  was  bequeathed  to  be  invested  fee  simple, 

y  the  executor  "In  good  and  reliabie  A  testator  devised  real  estate  to  his 

securities   for  the  use  of"  the  legatee,  sons  for  the  u&e  of  his  daughters  and 

the   interest  to   be  paid  to  him  semi-  their    families   respectively,   the  titles 

annually   during   his   life,   and   there-  thereof  to  be  held  by  the  sons  in  trust, 

after,  the  principal   to  go   lo  his  chil-  and  the  income  of  the  respective  por- 

dren ;  or,  should  he  die  without  issue,  tions  to  be  paid  over  to  the  daughters, 

to  revert  to  the  estate  of  the  testator.  "  tor  their  sole  and  separate  use  to  each 

By  this  bequest,  an  active  trust   was  daughter  during  life,"  and  then  to  her 
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universal,  that  is  to  say,  that  despite  the  language  of  the  instru- 
ment, whatever  estate  is  necessary  for  the  full  execution  of  the 
trust,  vests  in  the  trustee,  and  no  more.' 

liusband,  in  case  her  huiband  shall  «ur-  $2000  each  jeer,  end  after  paying  out 

•ivci  and  after  the  death  of  the  daugh-  of  the  remaining  Income  all  taieB.  nee- 

Itn  and  their  hushands  the  said  shares  essary  repairs,  etc^  "  to  apply  the  bal- 

U)  be  conveyed  to  the  ri^ht  heire  of  the  ance  or  remainder  once  ayear  between 

diughters  respectively  in  fee  simple  ;  my  children,  share  and  share  alilie,  for 

ind  it  was  held  that  the  active  duties  of  ibeir  use,   benefit,   and  maintenance." 

the  trustees  did  not  depend  upon  the  This  provision  was  held  not  to  vest  the 

coverture  of  the  daughters;  that  under  entire  estate  in  the  trustees,  hut  only 

the  will  the  daughters  were  possessed  for  the  life  of  tlie  widow;   so  that  oul- 

of  equitable  interests  and  the  use  lim-  tide  of  the  trust  there  was  a  remainder 

0  them  was  never  executed ;  that  in   fee  which,  in   the   absence  of  any 


to  ensble  the  trustees  to  perform  their  testamentary     disposition     otherwise, 

doties  the  legal  estate  must  continue  in  went,  upon  bis  death,  to  the  heirs   of 

the  tnistees,  and  the   duty  of  receiving  the  testator. 

■nd  paying   the  income   involved  the  1.  The  estate  of  the  trustee  will  not 

necessity  of  the  management  and  pres-  beenlai^ed  beyond  the  actual  demands 

ervitiDn  of  the  real  estate  for  those  in  of  the  trust,  even  though  the  language 

remainder;  and  that  the  heirs  of  each  employed  might  justify  it.     The   pur- 

danghter  were  entitled  to  a  legal  estate  pose  is  to  give  no  greater  powers  than 

It  tKr  death  and  that  there  was  no  union  it  was  the  evident  intent  of  the  settlor 

ofher  estate  with  theirs.     Bacon's  Ap-  to  create.     B^an  v.  Weems,  19  Ala. 

peal,  57  Pa.  St.  504.  423;  65  Am.  Dec.  407 ;  Greenwood  v. 

In  Locke  IJ.  Barbour,  62  Ind.  577,  the  Coleman,  34  Ala.  150;    West  -v.  Flti, 

(»urt,by  Perkins,  J., said:  "Itseemsto  109III.435;  McElroyn.  McElroy,  tt3 

be  pretty  well  established  that  a  devise  Mass.  509 ;  Ware  v.  Rlchardsoti,  3  Md. 

to  trustees  to  hold  real  property  for  the  505;     tfi   Am.   Dec.   763;     Coulter   v. 

toleuse  and  benefit  of  a  named  bene-  Robertson,  14  Miss.  378;  57  Am.  Dec. 

ficiiry,and  for  and  during  the  life  of  168;    Slevin    ^.   Brown,   31  Mo.   176; 

uich  beneficiary,  and  to  par  him  or  her  Wilcox    v.   Wheeler,   47   N.    H.     "" 


lally,  takinK  receipts  Norton  v.  Norton,  1  Sandf.  (N.  Y.) 
uieitior,  IS  aucn  a  power  of  manage-  206;  Ivory  v,  Burne,  56  Pa.  St.  300; 
ment  as  vests  the  legal  estate  in  the     Koenlg's  Appeal,  57  Pa.  St.  353 ;   Mc- 


[13;  Dobaon  1'.  Ball,  60Pa.St.492;  475  ;  Ellis  v.  Fisher,  3   Sneed    (Tenn.) 

luo  Am.  Dec.  5S6;  Killam  V.Allen,  52  331;  65  Am.   Dec  52 ;   Gardenblre   v. 

Birb,(N.  Y.>  60s;  Wood  V.  Wood,  5  Hinds,  i   Head  (Tenn)  40a;   Smith  v. 

Paige  (N.  Y.;  596;  36  Am.  Dec.  451;  Metcalf,  1  Head  (Tenn.)  64. 

Vail   p.   V«»,   4  Paige  {N.  Y.)  317;  In  Walton  i^.  Follansbee,  131  111.  147, 

Brewster  v.  Striker,  i  N.  Y.  ig;  West  land  had  been  conveyed  by   a  deed  to 

c.  Flu,  109  111.  43;  ;  Sympson   v.  Tnr-  trustees  "  and  to  the  survivor  of  them, 


Eq.  Caa.   Abr.   383;  Garth    v.  and  to  the  heirs   and  assigns  of  such 

Duuwin,  a  Ves.  645;RobInson  v.  Grey,  survivorE,"  that  they  should  "execute 

9  East  I;  Doe  v.  Briggs,  1  Taunt.  109;  such  leases,  conveyances, contracts  and 

Barker  v.  GTeenwood,  4  M.  &  W.  421.  agreements,"  attaching  the  land  con- 

Wiiere  the  instrument  of  trust  ere-  veyed  as  the  cestui  que  Irust  might  re- 
lies a  valid  trust,  with  a  power  In  the  quest.  The  deed  stipulated  that  in  the 
tnutee  to  sell  at  the  request  and  for  event  the  ces/ui  que  trust  died  before 
the  benefit  of  the  beneficiary  under  the  the  grantor,  the  land  should  descend  to 
<teed,  no  power  of  revocation  being  re-  her  surviving  children ;  and  in  cage  the 
•erred,  no  estate  In  the  premises  re-  grantor  died  first,  the  trust  should  ter- 
niains  in  the  grantor,  which  Is  capable  minate.  It  was  held  that  the  trustees 
of  being  transferred.  Marvin  v.  Smith,  had  no  power  to  convey  the  fee,  even 
46^<.  Y.  5?i.  with  the  consent  of  the  <;«s/i(i'f«efrKj/, 

In  Matter  of  Tienken,  131  N.  Y.  391,  their  estate   being  only   for  the  joint 

the  testator  devised  his  residuan'ireal  lives  of  the  cestui  que  trust  and  the 

niate  in  trust  to  his  executors  during  grantor. 

Wi  irife's  Ufe, directing  thetn  to  pay  her  Where  the  purposes  of  a  trust  can  be 
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"The  court  is  always  reluctant,"  says  a  standard  author,  "  to 
enlarge  an  estate  in  trustees  beyond  the  terms  of  the  gift ;  and  it 
will  not  be  done  unless  it  is  necessary  for  the  execution  of  the 
trust."*  An  estate  "  in  trust  to  suffer  and  permit "  the  beneficiary 
to  collect  rents,  for  example,  imposes  no  duty  on  the  trustee,  and 
under  the  Statute  of  Uses  no  such  estate  can  stand." 

In  point  of  duration,  likewise,  the  trustee's  estate  is  measured 
by  the  terms  of  his  trust.     It  will  stand  so  long  as  any  l^itimate 


answered  b_v  a  lees  estate  than  a  fee- 
simple,  a  greater  celate  than  is  suffi- 
cient to  answer  such  purposeE  shall  not 
be  permitted  lo  pass  lo  the  trustee;  but 
the  uses  In  remainder,  limited  on  such 
lesser  estate  so  given  to  them,  Ehall  be     Lew 


executed  hy  the  statute  of  uses.  Doe 
V.  SimpBon.  5  East  163;  Doe  ■d.  Hicks, 
7T.  R.  433;  Curtis  V.  Price.  13  Ves. 
89;  Coulter  Ti.  RoliertBon,  J4  Miss. 
378;  57  Am.  Dec.  168. 

"  Courts  will  abridge  the  estate  where 
words    of   inheritance  are    1 
execution  of  the  trust  does 
■  fee;  and  so  ther  will  enlarge  thi 


3.  Lewin  on  Trusts  and  Trustees  aio; 
Perry  on  Trusts,  4  306;  Witham  v. 
Brooner,  63  III.  344;  Parks  v.  Parka,  9 
Paige  (N.  Y.)  107;  Ramsaj  t.  Marsh, 
3  McCord  {S.  Car.)  35J  ;  13  Am,  Dec. 
717;  Boughton  V.  Langlev,  1  Eq.  Cas. 
led,  if  Ihe  Abr.  383;  a  Salk.  679;  Right  v.  Smith, 
II  East  45S ;  Wagstaff  v.  Smith,  9  Ves. 
534;  Gregat7  v.   Henderson,  4   "" 


o  words  of  inheritance  are  used     773  \  Warier  v.   Hutchin 


Wats. 


I  deed."     Perry  on  Trusts,  ^   330; 


,   s   Mo( 


,.  Pears 


■  5931 


s  V.  Spi 

On  the  contrary,  it  was  held  in  Wal- 
king li.  Specht,  7  Coldw.  (Tenn.)  585, 
that  the  courts  will  not  by  implication 
merely  cut  down  an  estate  in  fee  con- 
ferred on  the  trustee  by  the  terms  of 
the  instrument  to  an  estate  for  life, 
upon  the  ground  that  the  purposes  of 
the   trust   do  not  require  a   fee  simple 

The  settlor  will  not  be  deprived  of 


>ntrol  o' 


r  the  property  from  the     Webster   t.   C  o 


B.  &  C.  7!l;  Barker  i 
wood,  4  M.  &  W.  439 ;  Doe  v.  Bolton,  1 1 
Ad.  &  El.  1S8;  39  E.  C.  L.  43 ;  Adams 
V.  Adams,  6  Q;.  B.  860;  si  E.C.  L,86o. 
Where  two  tracts  of  land  are  de- 
vised to  trustees  in  the  same  words,  it 
does  not  follow  necessarily  that,  be- 
cause thej  take  the  legal  estate  in  one, 
and  are  required  to  do  certain  things 
in  relation  to  it  which  can  only  be  done 
by  one  who  holds  the  legal  estate,  thev 
take  that  estate  in  the  other,  concern- 
ing which  such  acts  are  not  requin 


o  the  SI 


mere  fact  that  Ihe  title 
sides  in  the  trustees,  if  the  deed  does 
not  limit  his  rights  over  the  trust  es- 
tate.    Sayre  v.  Sayre,  17  N.  J.  Eq.  349. 

Where  the  trust  was  for  A  during 
her  natural  life  and  at  her  death  10  de- 
scend to  her  children,  it  was  held  that 
A  took  a  life  estate  only,  the  remainder 
vesting  directly  in  the  children.  Green- 
wood V.  Coleman,  34  Ala.  150. 

And  a  trustee  appointed  10  hold  dur- 
ing the  coverture  of  a  life  tenant,  a 
married  woman,  and  for  her  only, 
lakes  no  fee  as  against  the  remainder- 
men,    Bagley  v.  Kennedy,  St  Ga.  731 


S.)  + 


.   14   How.   (U. 


ffnd  their  heirs 
lo  certain  uses  named,  passes  the  legal 
estate  to  the  beneficiary,  unless  the  wHl 
imposes  upon  the  trustees  some  duty 
requiring  the  legal  estate  in  them. 
Webster   ii.  Cooper,  14    How.    (U.S.) 

ft.  Thus,in  Williamsu.Waters,l4M, 
W.  166,  where  by  a  marriage  settle- 
ment lands  were  conveyed  for  the  wife, 
to  trustees  and  their  heirs,  to  the  use 
of  the  wife  and  her  assigns  until  the 
marriage,  and  thereafter  in  trust  for 
the  wife  and  her  assigns  during  her 
life  for  her  sole  and  separate  u 


iveyed  In  trust  without  dependent  of  the  debts.  coDtrol,  or  en- 

wordsoflimitation.isordinarily  deemed  gagements  of  the  husband,  and  after 

an  estate  in  the  trusteeforthe  Ufeofthe  her  death  to  the  use  of  the  husband, 

settlor.     Perry  on  Trusts,  4  314.  hi»  heirs  and  assigns,  it  was  held,  that 

But  if  the  estate  is  held  by  the  tnis-  the   trustees  did   not  take  the   legnl 

tee,  in  trust  to  pay  certain  annuities  to  estate  during  the  life  of  the  wife,  but 
118 
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TraitM't  litu*. 


purpose  contemplated  by  the  settlor  remains  unfulfilled.  But  so 
soon  as  the  objects  for  which  the  trust  was  created  shall  have 
been  accomplished,  or  the  need  for  their  attainment  shall  have 
failed,  the  trust  estate  ceases, '  and  the  estate  vests  in  the  bene- 

(Tenn.)  tu;  Belote  v.  White,  i  Head 
(Tenn.l  7S;  Beecher  v.  Micks,  7  Lea 
(Tenn.)  113;  Smith  f.  Metcalf,  i  Head 
(Tenn.)  68;  Adams  r'.  AdaniG,  9  Lond. 
Jur.  300;  Barker  -u.  Greenwood,  4  M.  & 

w.  411-439.    "--  -•--  '--• 


that  tbe  use  was  executed  in  her,  not- 
withgtanding  the  words  "  to  her  own 
■ale  and  separate  use." 

Where  land  is  devised  to  the  testa- 
tor's minor  daughter  to  have  and  hold 

for  her  sole  use  Torever,  subject  to  the     V/.  411-439.      See   also  And: 
following  condition  orthe  trust ;  "The     Huckabee,  30   Ala.   151;  Jenkins 
tnistee   hereinafter   oamed   is  hereby     McConico.   36   Ala.   213;   Knight 


Bell.  2: 

Where  the  'title  t 
sonal    property    was 


appointed  hy  me  to  receive,  bold, 

Biuiage  said  estate  until  said  daughter 

shall  reach  the  age  of  twentj-one  yean 

or  shall  marry,"  the  legal  estate  in  the 

land  is  vested  in  the  trustee,  but  not  an 

inteiest  in  fee;    he  cannot,  therefore, 

msintain  a  writ  of  entry  for  the  prem- 

iiet,  but  may  maintain  a  suit  of  forcible    provision  of  thi 

entry  and   detainer.     Fay  v.  Taft,  13     such  property 

Cusb.  (Mass.)  448. 

Where  the  property  la  conveyed  by  a 
debtor  to  a  creditor  In  trust,  by  whom 
the  deed  of  trust  is  accepted  and  exe- 
cuted for  the  purposes  of  the  trust,  the 
overplus  o(  monej'  in  his  hands  may 
be  attached.  Ilearn  v.  Crutcher.  4 
Yerg.  (Tenn.)  461. 

1.  Doeip-Considiae.fi  Wall.  (U.S.) 


1  slaves  and  per. 
devised    to    the 
be  given  to  other 
persons,  whom  the  will  partially  desig- 
nated, leaving  It  to  the  trustees  to  elect, 
truGlees  hold   such  title  until  that 
ill  Is  executed ;  and 
ible  to  be  sold  under 
igaintt  the  trufiees,  nor  will 
the  surrender  of  the  slaves  to  the  tes- 
tator's widow   as   dower,  although  the 
character    of    the    propertv    may    be 
changed  to  the  extent   of  her  Interest 
in  it,  affect  Its  character  in  their  hands, 
as  they  atil]  continue  assets  as  far  as 
the  title   resided  in  them,     Meyers  v. 
"-    ■  --"    "-       (K:y.).194- 


uS;  Young  v.  Bradley,  101  U.  S.  7S3  ;  Where  land  is  devised  t( 
Comby  v.  McMichael,  19  Ala.  747;  trust  to  sell  the  same  and  apply  the  pro- 
Powell  V.  Glenn,  31  Ala.  458;  Fox  i>.  ceeds  to  certain  specified  objects,  there 
.,  7S   Ala.  365;  Doe  v.  Ladd,  77  being  no  limitation  as  to  the   ( 


Als.  333;   Hili   V.  Jones,  65   Ala. 

Wilson  t:  Russ,  17  Fla.  696;  Harden  v. 

Osborne,  60  111.  93:  Locke  v.  Barbour, 

63  Ind.  585  ;   Montgomery  i'.  Merrill, 

iS  Mich.  338;  Lyle  r.  Burke,  40  Mich. 

499;  Bellinger  t.  Shater,  x  Sandt.  Ch. 

(N.  V.)  393;    Bennett  v.  Garlock,  10 

Hun  (N.   Y.)  340;  Quin    v.  Skinner, 

49  Barb.  (N.  Y.)    133;  Peck  v.  Brown, 

3  Robt.  {N.  V.)   119;   Sterrlcker  v. 

Dickinson,  9  Barb.  (N.  Y.)   580;   Mc- 

Cotker  V.   Bndj,  i  Barb.  Ch,  (N,  V.) 

319;  Parks  V.  Parks,  9  Paige  (N.  Y.)     children 

107;  Morris  Canal  Co.  %'.  Emmett,  9    to  have  thi 

Paige  (N,  Y.)  168;  37   Am.  Dec.  3S8; 

Irving  !>.  DeKay,  9  Paige  (N.  Y.)  511; 

Miller  v.   Wright,   109   N.  Y,  194; 

Steacy  v.  Rice.  37  Pa.  St  75 ;  67   Am. 

Dec.  447;  Culbertson's  Appeal,  76  Pa. 

Sl  145;  Westcott  V.  Edmunds,  68  Pa. 

St  36;  Williams'  Appeals,  83  Pa.  St 
}88;  DodK>D  v.  Ball,  60  Fa,  St. 492;  100 
Am.  Dec.  586;  Henderson  11.  Hunter. 
59  Pa.  St  33s;  Rice  v.  Burnett,  1 
Spear's  Eq.  (S,  Car.)  579;  43  Am.  Dec. 
336;  Bowers  i'.  Bowers,  4  Heisk. 
(Tenn.)  303 ;  Turner  v.  Ivie.  5  Helak. 


of  the  trust,  the  t 
e  trustees  until  the  sale  of  the  land, 
itil  the  court  of  equity,  upon  the 
ication  of  the  cesluigui  trusl,  or 
having  the  right  to  call  the 


to    1 


shall   I 


thetn.    Duke  of  Cumberland  u.  Graves, 
9  Barb.  (N,  Y.)  595. 

The  testator  bequeathed  a  certain  sum 
of  money  to  a  trustee,  In  trust  for  the 
sole  and  separate  use  of  a  mother  dur- 
ig  her  life,  and  after  her  death  to  her 
:<.\A —  TK.  -children  tiled  a  petition 
unt  paid  over  to  them, 
and  the  petition  was  accompanied  by 
the  written  consent  of  the  mother.  The 
prayer  of  the  petition  was  refused. 
Walker  r.  Sharpe,  68  N.  Car.  363. 

Under  a  devise  to  trustees  of  the 
income  and  dividends  of  fS/xx),  old 
United  Sla/ei  stock,  by  a  teslalor,  for 
the  support  of  bis  niece,  they  to  receive 
the  dividends  and  apply  them  to  the 
support  of  his  niece  and  the  mainte- 
nance and  education  of  her  children, 
etc..  It  was  held  that  the  trust  did  not 
cease  when  the  niece  died  and  her  chil- 
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dren  became  o(  age ;  but  the  truGtees  tion  to  enforce  the  payment.     Nease  i>. 

were  to  paj-  to  the  children  the  entire  Capeharl,  8  W.  Va.  95. 

dividends,  mcluding  the  annual  install-  The    deed   o(   A   convej'ed    certain 

mentsoC  principal,  till  the  whole  should  property  to  a  trustee,  hU  heirs,  execu- 

be   redeemed   by   the    United   Slates,  tors   and  adininJBtiatorB,  in   trust   for 

Brintihurst    v.    Cuthbert,  6   Binn.  the  use  of  A  during  her  life,  and  after 

(Pa.)  397.  her  death,  for  the  use,  benellt,  and  be- 

A  conveyance  of  land  to  B,  the  wife  hoof  of  her  children  bv  her  present 
of  C.  for  her  sole  and  separate  use,  and  husband,  and  their  heirs  forever.  It  was 
for  the  use  of  her  children,  born  and  to  held  that  the  estate  of  the  trustee  con- 
be  born,  by  the  aaid  C,  to  have  and  to  tinued  aller  the  death  of  the  first  taker, 
hold  the  same  for  the  uses  aforesaid,  Bryan  v.  Weems,  19  Ala.  423  ;  6j  Am- 
creates  a  trust  estatein  B,  for  her  sole  Dec.  407. 

and  separate  use,  and  for  the  use  of  her  Partition  will  not  be  decreed  where 

children,   as    above    described.      The  it  is  urged  by  one  cest-ni  que  trust  and 

trust  will  continue  until  all  probability  resisted   by   another,   where   its   effect 

of  the  birth  of  any  more  children  from  will  be  to  override  and  put  an  end   to 

B  by  C  has  became  extinct.     Brady  v,  an  active  trust,  created   by  a  will,  and 

Walters,  55  Ga.  35.  thus  defeat  the  testator's  intention,  so 

In  Henderson  v.  Hunter,  59  Pa.  St.  long  as  the  trustees  stand  ready  to  eie- 

33j,  land    was  conveyed   to    trustees,  cute  the  trust  in  good  faith.     Story  v, 

named  in  the  deed,  "  and  their  succes-  Palmer,  46  N.  J.  Eq.  i. 

BOrs,"  in  trust  to  build  thereon  a  house  In  Rife  v.  Gever,  59  Pa.  St.  393;  98 

of  worship,  "  for  the  uSe  of  members  of  Am.  Dec.  3^1,  land  had  been  devised 

the  Methodist  Episcopal  church  in  the  to  a  trustee  in  trust  for  the  testator's. 

United  Slates  (so  long  as  they  use  it  son,   the   trustee   simply   to   hold    the 

for  that  purposeand  no  longerend  then  title,  while  the  beneficiary  was  to  col - 

to  return  baclt  to  the  original  owner),  lect  the  income  and  use  the  same.  The 

according  to  the  rules  and  diecipline"  of  purpose  of  the  trust  was  to  prevent  the 

the  church  at  their  general  conference,  son  s  estate  becoming  subject  to  exccu- 

It  was  held  that  the  legal  estate  of  the  tion  for   his   debts.     It  was   held  that, 

trustee  could  not  survive   the   use,  to  though  there  was  noduty  imposed  upon 

protect  which  it  was  created.     As  the  the  trustee,  It  was  necessary  that  his 

trustees  were  unincorporated,  they  had  nominal  ownership  continue,  in  order 

no  legal  succession,  and  the  employ-  to  effectuate  the  testator's  purpose,  and 

ment  of  the  word   "  successors,"  in  the  a  conveyance   of  the   legal  title  could 

deed,  could  not  continue  the  estate  be-  not  be  decreed. 

yond  the  use  designated.     It  was  also  In  Morrant  v.  Gough,  1   M.  &  R.  41; 

held  that  the  equiUble  estaU   was   In  7  B.  &  C.  106,  it  was  held  that,  where 

the  members  of  the  church,  for  so  long  decedent  devised  to  trustees  upon  cer- 

y  continued  to  use  the  property  tain  trusts,  until  his  son  should  attain 

.ace  of  worship,  according  to  the  the  age  of  twenty-one,  the  trust  deter- 

ways   of  the  Methodist  Episcopal  mined  upon  the  son's  death  during 

church.     When  they  ceased  their  use,  minority. 

the  estate  must  revert.     But  the  aban-  A  naked  trust  for  a  married  woman, 

donment  must  be  by  church  authority  Intended  only  to' protect  the  property 

and  according  <o  the  rules  of  discipline  from  her  husband,  falls  upon  his  death; 

then  existing;  and  that  a  mere  tempo-  and   the  legal    estate    thereupon  vests 

rary  orunauthorized  Buspensionof  serv-  In  her.     Rea    v.    Cassel,    13    Phila. 

ices  would   not   necessarily    terminate  (Pa.)  159, 

the  use.  Until  the  trusts  of  a  deed  are  exe- 

It  has  been  held  that  where  the  trust  cuted,  the  legal  title  continues  in  the 

fund  has  been  allowed  by  the  beneficU  trustee,  and  at  law  he  may  recover  the 

ary  to  remain  in  the  trustee's  hands,  property  from  ti\K  cestui  gue  trust,  un- 

the   fund   retains    its   trust   character,  less  the  deed  contains  astipulation  that 

and  the  trustee  in  charge  owes  it  as  the  possession   shall   remain  with   the 

a   trust   debt.      Crisfleld   -d.    State,  55  latter.    Gunn  v.  Barrow,  17   Ala.  743. 

Md.  191.  Comfort   Wilson  v.  CheBhire,  I   Mc- 

When   a  trustee   lells  the   property  Cord  Eq.  (S,  Car.)  333, 

held  in  trust  and  receives  the  money  A  trust  for  a  married  woman  will 

for  it,  though  he  may  have  promised  stand  during  coverture,  but  will  tall  as 

the  beneficiary   to  pay   it,   a   court   of  soon  as  the  husliand  dies.     Roberts  v. 

equity  will  nevertheless  retain  jurlsdic-  Mosely,  51  Mo.  183 ;  Baker  v.  Wall,  J9 
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Ho.  36;;  Siptrot  v.  Holmes,  i  Ga.  381 ;  pay  rents,  etc.,  to  H.'s  wife  for  life,  anil 

FreyYOgle  v.  Hughes,  ^6  Pa.  St.  130;  on  her  death  to  conTCy  it  to  Mrs.  G„ 

Hegirgeev.  Naglee,  64  Pa.  St.  3t6;  amarried  woman, sodM.  Infee.  Itwas 

Warland   o.   CoTwell,    10   R.   I.    369;  held  that  on  the  death  of  H.'s  wife  the 

KoDtzleman'a  Estate,   136  Pa.  St.  143;  trust  ceased.     Edmunds'    Appeal,    68 

M  Am.  St.  Rep.  909.  Pa.  St.  24. 

Id  Hastings  v.  Orde,  11  Sim.  105,  an  A  testator  bequeathed  one-third  of 
ittfaDt  made  an  ante-nuptial  settlement  his  personal  estate  to  hts  wife  abso- 
of  her  estate  upon  her  husband  for  life,  lutelj',  and  the  residue  of  his  real  and 
after  his  death  in  trust  for  her  for  life,  personal  propertr  to  a  trustee  to  paj 
ud  after  the  survivor's  death  in  trust  debts,  etc.,  and  then  to  receive  and  paj 
for  the  children  of  the  marriage,  and  over  one-third  of  the  net  income  of  the 
in  case  of  no  child,  then  in  trust  for  real  estate  (o  his  wife  during  her  nat- 
nich  persons  as  she  should  appoint  bj  ural  life,  for  her  separate  use;  to  psv 
•ill,  and  ultimately  In  trust  for  her  the  residue  of  the  net  income  of  his 
next  of  kiu.  The  marriage  having  ter-  real  and  personal  estate  to  his  said 
nitiBted  without  children,  the  trust  wife,  for  the  support,  education  and 
(ailed  for  want  of  motive.  maintenance  of  his  children  until  the 
Where,  by  the  terms  of  a  will,  the  youngest  should  arrive  at  the  age  of 
1^1  estate  is  vested  in  the  defendant,  twenty-one  years,  when  there  should 
wboiG  theEoleccsiui  ^Befriu/,and  the  be  a  division  of  the  personal  estate 
tmsts  being  fully  discharged,  there  re-  among  them;  and  he  afterwards  pro- 
malDs  a  surplus,  such  surplus  follows  vlded  that  upon  the  death  of  his  wife, 
the  l^al  title  and  is  not  charged  with  the  trusts  and  limitations  created  by 
any  trust.  At^.  Gen'l  v.  Minister,  36  '  the  will  should  cease.  It  was  held, 
N.  Y.  452.  upon  the  death  of  the  widow  during 
IaCagwin.i'.Buerkle,55  Ark.5,land  the  minority  of  the  children,  that  the 
wasconveyed  toatrustee  for  a  build-  trusthad  terminated,  and  that  the  rcsl- 
ii%  company,  upon  condition  that  the  due  in  the  hands  of  the  trustee  must  be 
trustee  should,  upon  the  time  named,  paid  to  tbeir  guardian.  Fitzpatrick'a 
erect  a  station,  plat  and  subdivide  the  Appeal,  49  Pa.  St.  341. 
land,  and  put  up  suitable  buildings  A  conveyance  to  a  trustee  In  trust 
thet«oii.  One-half  of  the  proceeds  for  "  for  the  Eole  and  separate  use  of  M., 
the  sale  of  the  land,  except  such  as  the  wife  of  J.  M.,  and  her  heirs,"  was  con- 
company  should  put  buildings  upon,  strued  as  creating  in  M.  an  equitable 
were  to  go  to  the  grantor,  and  if  the  estate  in  fee  with  an  absolute  fee  slm- 
oonditions  were  not  performed,  the  pie  on  the  husband's  death.  Chad- 
conveyance  was  to  be  void.  The  ob-  wick's  Appeal  (Pa.  1886),  7  At!.  Rep. 
ject  of  the  trust  having  failed,  It  was  17S.  SeeCarswellv.  Lovctt,SoGa.  ^. 
beld  that  the  land  conveyed  by  the  By  the  provisions  of  the  trust  deed, 
trustee  to  the  company  was  to  be  held  land  was  conveyed  in  trust  for  the 
Intrust  for  the  origltial  grantor;  but  benefit  of  a  married  woman  during  the 
that  the  company,  having  made  a  bona  joint  life  of  herself  and  her  husband, 
;U(  effort  to  perform  the  trust,  was  en-  and  In  the  event  she  should  survive 
Htled  to  be  reimbursed  for  the  money  him,  then  for  her  use  and  that  of  such 
expended  In  improvements  and  taxes,  children  as  she  might  then  have  living 
leu  what  it  had  received  from  the  rents  by  her  said  husband,  during  her  life, 
and  profits.  or  so  long  as  she  should  remain  his 
A  surrender  of  his  estate  by  the  widow;  but  on  her  remarriage  or 
Imtlee  will  be  presumed,  if  the  pur-  death,  to  be  divided  equally  among  the 
potetof  the  trust  have  been  satisfied,  said  children,  and  the  Issue  of  such 
Doggetl  V.  Hart,  j  Fla.  115;  58  Am.  children  as  might  then  be  dead.  The 
I>ec464.  court  held  that  the  duties  of  the  Irus- 
Where  an  estate  in  remainder  is  con-  tees  terminated  upon  the  husband's 
veyed  in  trust  and  there  is  a  failure  in  death,  and  that,  thereupon,  the  legal 
the  objects  of  the  trust  before  the  de-  estate  vested  absolutely'  in  the  wife 
etase  of  the  tenant  for  life,  so  that  the  and  the  children  then  living,  and  their 
property  never  comes  into  the  hands  deed  operated  to  defeat  the  contingent 
of  tbe  trustee,  if  he  then  makes  no  remainders  to  the  issue  of  a  daughter, 
claim  to  it,  the  same  may  be  properly  who  afterwards  died  during  the  life- 

flven  to  the  beneficiaries.    Gladden  v.  time  of  the  mother.     Snelling  v.  La- 

lodgett,  38  N.  H.  74.  mar,  33  S.  Car.  73. 

H.   devised   lands  to  E.  In  trust  to  A  testator  bequeathed  to  his  son  M. 
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held  bjf   mjr  executor  during   his  life,  necessity  for  the  trust  had  ceased,  and 

and  at  his  decease  I  give  Ihe  same   to  it  was  proper  to  order  a  sale,  where  all 

his  child  or  children  who  shall  survive  the  parties  interested  were  before  the 

him;  provided   that,  if   m^  eon   shall  court, and  it  appeared  that  a  sale  would 

leave  his  wife  surviving  him,  then  his  be  t>enelicial.     Browning  v.  F  i  c  k  I  i  n 

said  wife  shall  be  entitled  to  her  sup-  (Kv.  1SS9),  11  S.  W.  Rep.  714- 

port  out  of  the  same  so  long  as  she  re-  X   conveyed   certain  slaves  bj  deed 

mains  his  widow."  M.  survived  the  tea-  to  hla  son  and  Z,  in  trust,  to  apply  the 

tator  and   left  a  widow  and  an  infant  profits  to  the  support  and  education  of 

child.     It  was  held  that  the  trust  ter-  the    son's   daughter,  and    such   other 

minaled  at  M.'s  death.     Hyde  v.  Wa-  children  as  he  might  have,  and  on  the 

son,  131  Mass.  450.  decease  rti  the    son  the    slaves  to   be 

The  established  doctrine  with  regard  equally  divided  between  such  of  the 
to  trustees  is  that  they  take  exactly  son's  children  as  might  then  be  living, 
that  esUte,  or  quantity  of  interest.  It  was  held  that  the  legal  estate  of  B 
which  is  required  bj  the  purposes  of  came  to  an  end  on  the  death  of  the 
the  trust,  without  regard  to  the  terms  son,  and  passed  absolutely  to  the  chll- 
of  the  will ;  therefore,  where  certain  dren  discharged  of  the  trust.  Fergu- 
real  estate  was  conveyed  to  trustees,  ton  v.  Stephens,  5  Mo.  211. 
"  their  heirs  and  assigns  forever,"  in  Lands  were  conveyed  to  X,  his  heirs 
trust  for  the  use  of  a  married  woman  and  assigns,  in  trust  for  Z  during  her 
during  her  life,  and  "at  her  death  to  life,  and  after  ber  death,  in  trust  for 
the  use  of  the  heirs  of  her  body,  the  her  children.  It  was  held,  after  the 
obvious  Intention  of  the  trust  being  death  of  X,  that  the  whole  estate  was 
merely  to  protect  the  property  from  vested  absolutely  in  her  childrea,  and 
•the  marital  rights  of  the  husband,  it  they  had  the  right  of  possession.  BS' 
was  held  that  the  legal  estate  of  the  con  v.  Taylor,  Kirby  (Conn.)  368. 
trustee  came  to  an  end  on  the  death  of  Under  the  Pennsylvania  rule,  a  trust 
the  beneliciary,  and  the  absolute  estate  for  coverture  falls  if  there  Is  no  mar- 
then  passed  to  her  heirs  under  the  riage  in  fact  or  In  contemplation, 
limitations  in  the  will.  Ellis  v.  Fisher,  Kuntileman's  EsUte,  136  Pa.  St  14a; 
3  Sneed  (Tenn.)  231 ;  6c  Am.  Dec.  51.  30  Am-  St.  Rep.  909. 

Id  Dodson  v.   Ball,  60  Pa.   St.  493;  And  an  express  trust  for  the  use  of  a 

100  Am,  Dec.  586,  the  settlor,  an  un-  feme  covert,  even  where  the  trust  im- 

married    woman,  conveyed   her  estate  poses  active  duties,  cannot  be  created 

to  B  In  trust  to  allow  her  to  occupy  it,  unless  the  woman  is  already  married, 

etc..  and   receive  the  rents,  etc.,  with-  or  unless  made  in  actual   contempla- 

out  any  let  or  hindrance  from  any  bus-  tion  of  marriage.    Lancaster  v.  Dolan, 

band  she  might  have,  to  be  conveyed  i   Rawie  (Pa.)  331;  18  Am.  Dec. 635; 

on  her  death  to  the  persons  to  whom  Smith  t/.  Starr,  3  Whart.  (Pa.)  63;  31 

she  should  will  It,  and  In  default  of  ap-  Am.  Dec.  4q8;  Hamersiey  i>.  Smith,  4 

pointment,  to  the  persona  who  would  Whart.  (Pa.)  119;  McBride  v.  Smyth, 

inherit  if  she  had  died,  seised  In  fee  54  Pa,  St.  350;   Yarnall's    Appeal,  70 

simple;  with  power  to   the  trustee  to  I^.   St.  339;  Ogden's  Appeal,  70  Pa. 

chargie  the  Investments  to  be  held  on  St.  501 ;   Wells  v.  McCall,  64  Pa.  St. 

the  same  trusts,  the  trusts  not  to  be  207 ;  Springer  v.  Arundel,  64  Pa.  St 

changed  without  the  consent  of  B; any  318;  Cridland's  Estate,  7  Phila.  (Pa.) 

vacancy  in  the  trust  to  be  filled  by  the  58 ;  Kay  v.  Scates,  37   Pa.  St.  3) ;  78 

settlor  by  writing  under  seal.     After-  Am.  Dec.  399. 

ward   she   married   and   her   husband  It  was  ordered   by  a  testator  in  his 

died,  leaving    her   surviving.     It  was  will   that   the   proceeds  of    his   estate 

held    that   upon   the   husband's  death  should  lie  equally  divided   among  his 

the  trust  was  at  an  end,  and  she  was  children  and   their   heirs   and  assigns, 

entitled  to  a  conveyance  of  the  legal  and  there  was  given  to  a  trustee,  for  the 

estate  in  the  trust  property.  use  of  the  married  daughter  and  ber 

A    will    executed   in   1849,    devised  children,  a  house,  etc.,  which   property 

lands  in  trust  for  emancipated  slaves,  was  to   be  put   unto  her  for  the  sanie 

and  provided  expressly  that  said  lands  sum  as   it   cost   the   testator,  and   the 

should  never  be  sold,  unless  it  be  un-  balance  of  her  legacy  was  to  be  put  on 

lawful    for   free    persons  of   color   to  interest    payable   to    ber    every    year 

remain   in  the  state.     It  was  held  that  during  her   life,  and  after  her  death. 


^aovGoOt^lc 


lUmaftiM          TRUSTS  AND  TRUSTEES. 

ber  Icgacj  wag    to    go    to    her    chil-  wife  and  child  during  his  natuTsI  life, 

ditn;  but  should  she  survive  her  hus-  and  upon  hU  decease,  the  same  to  go 

buid,  her  trustee  was  directed  to  over-  to  them  or  the  survivor  or  survivors  of 

turn  ind    auign    all   and    everything  them,  in  fee  simple,  or,  should  he  sur- 

Moiing  to  her  as  legacy  to  her  and  her  vlve  his  said  wife  and  children,  to  him 

beln  and  assigns  forever.    It  was  held  in  fee  simple,  discharged  of  the  trust ; 

thit  the  trust  was  simply  to  protect  her  but  so  long  as  any  of  the  beneficiaries 

ptoperty  against  her  husband,  and  ter-  survive,  to   be   held   by  him   as   their 

ininated  on  the  daughter's  divorce  from  trustee,  free  fiom  his  debts,  liabilities 

him.    Koenlg's   Appeal,-  57  Pa.  St.  ^tfl.  and  contracts,  gives  to  him,  as  trustee, 

A  parent,  whose  daughter  had  a  di>-  the  legal  estate  for  the  term  of  his  life 

siptted   husband,   devised   property  in  and  no  longer;  the  alternative  remain- 

tniM  for  the  daughter  for  life,  the  re-  der  in  his  family  and  himself  being  a 

mainder  to  her  children,  with  the  pro-  legal    remainder,  independent   of   the 

nsioQ  that  if  she  became  a  widow,  the  trust.     East  Rome  Town  Co.  v.  Coch- 

truit  should   end  and  the  property  be  ran,  81  Ga.  359. 

turned  over  to  her  absolutely.     It  was  In  McBrayer  v,  Cariker,  64  Ala,  50, 

held  to  become  a  widow  will  be  con-  real  estate  was  conveyed  to  a  person  in 

itnied  to  mean  huKbandless,  in  view  of  trust  for  his  mother  and  ber  children, 

the  testator's  probable  intent,  and  the  then   living   and   after-born.      I[   was 

daughter   having  procured  a   divorce,  held  that  whether  this  conveyance  cre- 

•he  IS  entitled  to  have  the  trust  ended,  ates   in  the  trustee  a  naked  or  actual 

Rlttenhouse   v.    Hicks,  33     Wkly.   L.  trust   under   the   Alabama   Code,   his 

Bull.  (Ohio  Com.  PI.)  269,  estate   terminates   upon   the   mother's 

A  reconveyance  to  a  beneficiary  is  death,  and  the  entire  estate,  legal  and 

to  be  decreed  after  determination  of  equitable,iB  thenunited  in  thechildren. 

bercoverture,  when  it  appears  that  the  Under  his  deed  of  trust,  tbe  trustee 

evident  Intention  of  the  settlement  was  was  empowered  to  convey  at  any  time 

to  protect  her  from  her  husband.    Fox  at  the  request  of  the  beneficiary.    The 

s.  Scott,  a  Phila.  (Pa.)  151.  beneQciary  died  not  having  authorized 

A  testator,  after  giving  the  residue  any  conveyance,  but  in  her  will  made 

ol  bis  estate  to  his  trustee,  in  trust  to  her  husband  residuary  devisee.     After 

bold,  invest,  and  manage  the  same,  and  her  death,  the  trustee  conveyed  to  the 

asum  of  money  to  his  only  son  and  husband.     This  conveyance  was   held 

heir,  to  be  paid  to   him  at  the  age  of  to   be   void,  as   the   relation   of   trust 

twenty-one  years,  provided  bj'  his  will  ended  with  her  death,  but  the  husband 

thit  "  ail  such  parts  of  the  income  of  was   held   to   take   under   the   devise, 

mj  estate,  which  may  be  necessary  for  Bradstreet  v.  Kinsella,  76  Mo,  63. 

the  support  and  education  of  tny  son,  A  trust  for  the  joint  use  of  husband 

I  order  to  be  used  for  that  purpose,  and  wife,  during  their  joint  lives,  and 

and  when  he  shall  be  twenty-one  years  for  the  use  of  the  survivor  for  life,  and 

old  I  direct  that  ^,000  shall  be  paid  to  then,  after  the  death  of  the  survivor,  in 

him  yearly;  when  he  shall  be  twenty-  trust,  to  deliver  up  the  property  to  the 

«i  years  old,  tj,oocr  yearly,  and  f  10,000  issue  of  the  marriage,  remains  In  force 

a  year  when   he  shall  be  thirty  years  until  delivery  of  the  property  after  the 

old."    On  a  bill  In  equity  brought  by  death  of  the  survivor.     Bacot  v.  Hey- 

the  son  after  reaching  the  age  of  thirty  ward,  5  S.  Car.  441. 

years,  it  was  held  that  the  trustees  held  Where   the  estate  was   not   merely 

■o  much  of  the  residue  of  the  estate  as  given  in  trust  for  the  use  and  benefit 

was  needed  to  produce  the  net  income  of  the  wife,  but  for  her  separate  use, 

upon  a  simple  trust  to  pay  the  son  the  thereby  giving  title  to  a  separate  es- 

■DDiiity;    that    he   was    the   absolute  tate  in  the  wife,  it  was  held  that  upon 

equitable  owner  of  the  trust  fund  and  the  determination  of  the  power  by  the 

the  income,  both  of   which   he  might  limitation  contained  in  the  trust  itself, 

alienate,  and  his  creditors  might  reach;  the  trustee  could  no  longer  hold  tbe 

and  that  he  was   entitled  to  have  the  trust  property  in  his  hands,  and  if  with- 

trust  terminated.      Sears   v.   Choate,  out  transferring  It  to  the  beneficiary, 

146  Mass.  395 ;  4  Am.  St.  Rep.  320.  or  disposing  of  it  for  her  benefit  or  use. 

A  conveyance  of  real  estate  to  a  man  the  court  should  decree  her  immediate 

for  the  use,  benefit,  advantage,  and  in  possession.     Waring  v.  Waring,  10  B. 

trust  for  his  wife,  and  the  child  she  now  Mon.  (Ky.)  331. 

has,  and  those  she  may  hereafter  have,  A  testamentary  trust  to  pay  certain 

to  be  held  by  him  in  trust  for  the  said  Income  to  a  cestui,  the  corpus  immedi- 
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ficiary  without  the  formality  of  a  conveyance,  the  Statute  of  Uses 
conveying  the  title  by  an  arbitrary  presumption  of  a  conveyance,' 


death,  and  the  trustee  then  has  no  ac-  ton   reached  the  age  of  fifty,  i 

tlTedutiesto  perform  to  the  remainder-  praisat  was  dulj  had  and  a  ule  made 

men.     The  trustee  having  died  before  to  two  of  the  sons,  and  the  truGtees  re- 

the  cestui  que  trvsl  died,  riis  successor  quested  inBtructione  as  to  the  dispoai- 

af^r  her  death  could  not  receive  the  tion  of  the  proceeds.     It  was  held  that 

corfus  of  the  trust.     Stokea'  Appeal,  the  trust  was   not  terminated  by  the 

So  Pa.  St.  337.  sale,  but  would  continue  as  to  the  chare 

The   settlor   conveyed  to  a   trustee  of  each  son  until  he  became  fifty  years 

and  his  heirs  certain  property  In  trust  of  age,  or  until  his  previous  death,  and 

for  the  use  and  benefit  of  the  settlor's  that  the  share  of  any  one  so  dying  was 

daughter,  giving  her  unlimited  control  to  be  paid  to  those  entitled  thereto, 

over  the  property,  and  power  to  sell  Kendall  v.  Gleaeon,  153  Mass.  457. 

the  same  with  the  consent  of  the  trus-  Where  there  is  a  devise  in  trust  for 

tee.     It  was  held  that  on  the  death  of  the  testator's  grandchildren,  revoking  a 

the  trustee,  the  legal  title  passed  to  his  previous  bequest  to  their  mother,  and 

heirs  at  law,  and  a  conveyance  from  intended  expressly  Tor  the  protection 

thetn  to  the  daughter  passed  the  legal  of  the  property  from  the  marital  rights 

title.     Btoom  i>.  Ray  (Ky.  1889),  16  S.  of  their  father,  an  estate  coextensive 

W.  Rep.  714.  only  with  the  purpose  of  the  trust  is 

A  trust  to  a  man  for  the  sole  use  of  vested  in  the  trustee,  which  expire  on 

his  wife  ceases  when  the  husband  dies,  the  death  of  the  mother.   Smith  v.  Met- 

The  wife  then  becomes  if  30  facto  the  calf,  I  Head  (Tenn.)  64. 

legal  owner,  and  a   judgment  against  Rerenlou    to     Donor.  —  Property 

her  binds  the  estate,  so  that  the  pur-  granted  in  trust  does  not  revert  to  the 

chaser  of  the  property  at  the  sheriff's  grantor   until  the  cestui  que  trust  or 

vie  under  such  judgment  gets  a  legal  beneficial  object  of  the  grant  ceases  to 

title.     Coughlin  v.Seago,53  Ga,  350.  exist  in  contemplation  of  law.  Regents 

A  son  conveyed  certain  property  to  v.  Board  of  Education,  4  Mich.  113. 
his  mother  as  security  for  his  debt  to  A  husband  conveyed  to  a  trustee 
her.  There  was  no  evidence  of  any  upon  the  following  trusl;  "  In  trust, 
indebtedness  outside  the  recital  in  the  nevertheless,  for  the  use  and  benefit  of 
agreement  made  in  connection  with  said  (the  grantor's;  wife,  as  a  separate 
.this  conveyance.  The  mother  kept  a  estate  and  property  for  her  aupport." 
strict  account  of  her  dealings  with  This  deed  was  held  to  clearly  indicate 
the  property  conveyed,  and  regularly  the  settlor's  object  to  be  the  support 
turned  over  the  net  income  to  her  son,  and  maintenance  of  the  wife  during  her 
and  repeatedly  spoke  of  the  property  life ;  and  the  fact  that  the  conveyance 
as  his.  The  court  held  that  a  trust  was  to  the  trustee  in  fee,  makes  no  dif- 
was  created,  which  terminated  with  ference.  The  trust  terminates  when 
the  mother's  death,  and  that  her  devise  the  purpose  for  which  It  was  created  Is 
of  it  to  another  in  trust  for  her  son  was  accomplished,  the  estate  thereupon  re- 
invalid.  Hinckley  v.  Hinckley,  79  Me,  verting  to  the  grantor.  Pillow  v.  Wade, 
310.  31  Ark.  678. 

A  testator  devised  hU  factory  prop-  1.  SchatTer  -a.  Lavretta,  57  Ala.  14; 
erty  in  trust  for  his  three  sons,  who  Mitchell  li.  Mitchell,  35  Miss.  108;  Mat- 
were  to  occupy  it  free  of  rent  so  long  ter  of  Livingston,  34  N.  Y.  567 ;  Wat- 
as  they  could  agree  and  make  it  profit-  kins  v.  Reynolds,  123  N.  Y.  zii ;  Har- 
able;  the  property  otherwise  to  be  sold,  man  v.  Kelley,  14  Ohio  joi;  45  Am. 
and  one-third  of  the  Invested  proceeds  Dec.  551;  Westcott  -d.  Edmunds,  68 
paid  to  each  SOD  upon  his  attaining  the  Pa.  St.  34;  Alkln  v.  Smith,  1  Sneed 
age  of  fifty  years,  or  If  he  died  earlier,  (Tenn.)  304;  Marr  v.  Gilliam,  I  Coldw. 
"  to  his  legal  heirs."  Moreover,  upon  (Tenn.)488i  Bragg  i'.  French,  5  Sneed 
the  written  request  at  any  time  of  (Tenn.)  246;  Harding  v.  St.  Louis  L. 
either  son,  the  property  was  to  be  ap-  Ins.  Co.,  i  Tenn.  Ch.  468.  See  alto 
praised  and  conveyed  to  any  two  of  French  v.  Edwards,  11  Wall.  (U.  S.} 
them  wishing  to  take  itat  its  appraised  147;  Bercy  v.  Lavretta,  63  Ala.  374; 
value;  and  ifno  two  desired  to  take  it,  Steevens  v.  Earles,  15  Mich.  40; 
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TrutM'i  IKUa. 


or  by  a  deed  formally  executed.*  Where  the  cestui  que  trust  has 
been  a  long  time  in  possession  of  lands  which  the  trustee  ought  to 
have  conveyed  to  him,  the  presumption  of  a  conveyance  by  the 
trustee  will  be  indulged  in  favor  of  the  cestui  que  trust.* 

For  the  perfecting  of  the  record  title,  however,  the  trustee 
should,  perhaps,  be  required  to  execute  a  conveyance,  upon  satis- 
factory proof  that  the  material  purposesjaf  the  trust  have  all  been 
accomplished.^  Indeed,  it  has  been  held  in  a  recent  Rhode  Island 

Roberts  V.  Mosely,  51  Mo.  383;  D(^-  life,  without  any  return  or  delivery  of 

sett  I'.  Hart,s  Fla.315;  58  Am.  Dec.  the   chattel   by  the  trustee.     Davis  v. 

464;  Nicoll  V.  Walworth,  4  Den.  {N,  Rose,  39  Mise,  152. 

y.)  3S5 :   England   v.   Slade,  4  T.  R.  A  bargainor  has  a  complete  seisin  In 

683;  Hillarj  II.   Wallen,  13  Ves.   139;  deed,  without  actual  entry  orlivery  of 


K  Syboum 


a,  7  T.  R.  I  ;  Cooke 
Soltan,  a  Sim.  &  Stu.  154;  Doe  v.  under 
Wrighte,  3  B.  &  Aid.  710;  BarUett  i^,  Lighti 
Dovnes,  3  B.  &  C.  616;  10  E.  C.  L.  1.  A 
30ii  Emery  v.  Grocock.  6  Madd.  ^4. 
But  compare  Kaj  v.  Scates,  37  Pa.  St. 
40;  78  Am.  Dec.  399.  Compare  also 
Taylor  v.  Taylor,  9  R.  I,  1 19,  where  il 
v>9  held  that  the  cestui . 
compel  a  conveyance  it 
tate  held  by  the  trustee 


taking  effect 

[e   01   uses.     Green  v. 

h  (U.  S.)  S39. 

rated   by  deed  for  tlie 

l^nelit  of  a  feme  covert  and  her  hefrs 

may  be  determined,  after  the  decea»e 

of  her  husband,  hr  deeds  from  her  and 

her   children.      Parker    v.  Converse,  5 

/(■uj/might     Gray  (Mass.)  336. 

m  of  an  es-        3.  Kinsman  t,  Loomie,  11  Ohio  47J; 
ler  a  naked     Harman  v.  Kelley,  14  Ohio  50J;  45  Am. 

Dec.  551;  Moore  ti.  Jackson,  4  Wend. 

Where  the  legal  title  has  been  vested     (N.  Y.)  58;   Noel  v.   Brew  ley,  3   Sim. 
in  the  trustee  for  life,  and  then  to  be     101;  England  v.  Slade,  4  T.  R.  683. 
conveyed  to  another,  a  conveyance  or         But  mere  length  of  time  creates  no 
surrender   of  the   legal  estate   by  the     such  presumption   unless  there 


he   pre-     obligation   on   the   trustee   t 

Keene  v.  Dcardon,  8  East  948;  Goodaon 
V.  Ellison,  4  Russ.  (83;  Doe  v.  Lang- 
don,  la  Q;  B.  719;  64  E.  C.  L.  717. 

If  with  this  lapse  of  time  are  coupled 
other  circumstances  which  make  it 
morally  certain  that  the  trust  has  been 
fulfilled,  the  court  will  presume  that  a 
conveyance  has  been  made  by  the  trus- 
tee to  his  cestui  que  trust,  or  to  the  one 
entitled  to  a  conveyance.  Hillary  v. 
Wallen,  13  Ves.139;  Emery  v.  Grocock, 
6  Madd.  54.  See  also  Doe  v.  Lang- 
Operation  of  the  law  does    don,  11  Q.   B.  719;  64  E.   C.   L.  717; 


finned,  where  there  is  suflicient 
ibr  the  presumption,  and  where  the  ob- 
ject and  eflect  of  the  presumption  are 
tosupport  a  just  title.     Aiken  v.  Smith, 
t  Sneed  (Tenn.)  304. 

The  right  where  the  objects  of  the 
trust  have  failed,  but  the  legal  title 
still  resides  in  the  trustee,  to  recover 
the  trust  «tatc  from  him,  belongs  only 
to  the  beneficiaries,  and  to  those  claim- 
ba  under  him.  Gullv  n.  Hull,  31 
MTss.  30. 

The  r 
not  execute  trusts  in  personal  property, 
ai  in  cases  coming  within  the  statute 
of  uses,  the  trustee  must  perform  some 
act,  as  dellTering  possession,  and, 
•here  the  beneficiary  is  an  infant,  in- 
capable of  joining  in  the  act,  the  trust 
will  remain  unexecuted.  Harley  o. 
PUtts,  6  Rich.  (S.  Car.)  310.  But  corn- 
fare  Davie  v.  Roae,  39  Miss.  151. 

Where  it  was  held  that  a  convey- 
ance in  truit  for  the  sole  and  separate 
a  feme  covert  for  life,  and  upon 


Keener 
V.  Ellix 


may  be 
Trustees  356. 
After    -" 


,  8  East  348:  Goodson 
>n,  3  Russ.  383. 

ding  to  Hill,  "  Circumstances 
ist  Irom  which  the  conveyance 
.bly  presumed."  Hill  on 


year 


relea 


I  pi  ration    of    thirty -t' 


cestui 


e  trust 


will  be   presumed  against  the  h 

law  of  a  trustee.     Moore   i'.  Jackson,  4 

Wend.  (N.  Y.)  58- 

S.  Where  the  legal  title  is  vested  in 

tier  decease  that  the  trustee  shall' re-     the  trustee,  it  has  been  held  In  Illinois 

•tore  the  chattel  to  the  platntitF,  passed     that  nothing  short  of  a   reconveyance 

I  legal  estate  to  the   plaintiff' Immedi-    can  revest  it  in  the  grantor;   it  does 

■tely  upon  the  decease  of  the  tenant  for     not  revest  by  operation  of   law  upon 
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case  that  where  the  land  is  held  in  naked  trust  for  certain  bene- 
ficiaries,  and  no  duty  remains  (or  the  trustee  to  perform  but  to 
convey  the  legal  title  to  them,  the  title  of  the  cesluis  que  trustent 
is  not  such  that  in  the  absence  of  a  conveyance  by  the  trustee, 
the  purchaser  can  be  compelled  to  take  it  in  a  suit  for  specific 
performance  of  an  agreement  to  purchase.* 

Should  the  trustee  by  any  means  also  become  the  equitable 
owner  of  the  property,  a  merger  of  the  two  estates  is  at  once 
effected,  the  legal  absorbing  the  equitable* 

"At  law,"  says  a  standard  author,  "  the  trustee  is  regarded  as 
the  real  owner  of  the  estate  vested  in  him,  whether  it  be  real  or 
personal ;  and  the  nature  and  quality  of  that  estate  will,  in  general, 
depend  upon  the  limitations  contained  in  the  instrument  under 
which  he  takes."' 

The  legal  estate  in  the  trustee  is  distinct  and  independent.  It 
is  under  his  control,  and  is  held  by  him  subject  to  the  same  duties 
and  liabilities  which  would  devolve  upon  him  if  he  were  the  ab- 
solute owner  in  fee  simple.*  He  sues  and  is  sued  as  the  legal 
owner,*  and  his  dominion  over  the  estate  at  law  is  ordinarily 
complete,  unless  he  be  a  merely  nominal  holder  of  the  title,  and 
charged  with  no  duties  or  interests  whatever.* 

accompliGhment  of  the  purposes  of  the  elicial  Interest  susceptible  o{  alienation 

trust.     Vallette  v.  Benneti,  69  111.  633  ;  and  liable  to  be  subjected  to  the  pay* 

Kirkland  v.  Cox,  94  111.  400;  Hardin  v.  ment  of  liis  debts,  the  legal  and  equl- 

Oi borne,  60  III.  93.     Compare   Harris  table  estates  are  not  mei^ed  under  the 

Ti.  Cornell,  80  IU.54;  McNabf.  Young,  statute  (Code,  J  at8s),  but  the  legal  es- 

81  lit.  ti.  tate  continues  in  the  trustee  commen- 

A  trustee  of  a  married  woman  after  surate  with  the  nature  and  exigencies 

she    has   become  suijuris,  and  holds  ofthetruet,  Jones f.  Ree(e,6s  Ala.  134. 

the  entire  equitable  estate,  may  prop-  A  trust  once  created  attacj^es  to  the 

erlj-  lie  required  to  convev   to  her  ihc  legal  estate,  and  can  be  detached  from 

legal   estate    free   from   the  trust;    no  it  and  extinguished  an\y  bj  the  union 

other   person    being  interested   In  the  of  the  two  estates  in  one  person:  then 

trust  property.     Rogers   v.  Rogers,  10  the  equitable  will  merge  into  (he  legal 

R.  I.  ^cf).  estate.  Badgett  v.  Keating,3l  ATk.400. 

1.  Read  v.  Power,  11  R.  I.  16.  Fuzohaaa   of  OntatandUc  Title.— 

3.  See    Merger,  vol.    15,   p.   319;  Where  a  grantee  accepts  a  conveyance 

Bolles   V.    State   Trust   Co.,   37  N.  J.  of  lands,  the  title  to  which  is  defective, 

Eq.  308.  by  a  deed  in  which  certain  trusts  are 

The  trust  estate  of  a  sole  executor,  created,  and  he  afterward   acquires  an 

who  is  also  sole  devisee  and  legatee,  is  outstanding  title,  which  he  takes  in  his 

solely  tor  the  lienefit  of  the  testator's  own   name,  so  that  the  title  in   him  is 

creditors,  and  when  they  are  paid,  the  complete,  and  continues  to  hold  with- 

equitable  estate  is  merged  into  the  legal  out  renouncing  the  trust,  it  will  be  pre- 

title.     Blood  V.  Kane,  130  N.  Y.  517.  sumed    that   the   Utter   purchase  was 

Where  a  inislee  is  also  one  of  the  made  in  aid  of  the  former  trust.     Mc- 

beneficiaries  of  the  trust,  he  takes  a  le-  Cormick  !■.  Ocean   City  Assoc.,  45  N. 

sal  estate  to  the  extent  of  his  interest.  J.  Eq.  561. 

Mason    v.   Mason,   3   Sandf,   Ch.   (N.  3.  Hill  on  Trustees,  p.  219. 

Y.)  43J.  *,  See     in/ra.    this    title,    Poivers, 

When  lands  are  devised  to  a  trustee,  Dutirs.and Liabilities;  Devin  v.  Hen- 

for  the  use  and  beneiit  of  the  testator's  dershotl,  33  Iowa  tqi. 

son  and  of  his  wife  and  children,  if  he  E.  See   infra,  this   title,   Po-aitri, 

should  marry  and    have   children,  and  Duties,  and  Liabilities — Seofe  and 

active  duties  are  imposed  on  the  trus^  Limilations:  Prccedvre. 

tee,  although  the  son  may  take  a  ben-  B.   Huckabee  t.  Billingsly,   16  AU. 
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The  trustee's  estate  cannot  be  affected  by  any  act  of  the  cestui  que 
trust,  nor  can  the  cestui  create  any  lien  or  charge  upon  it,'  unless 
the  trustee  be  a  mere  repository  of  the  title,  and  the  entire  bene- 
ficial interest  be  in  the  cestui  que  trust.* 

The  legal  estate  which  the  trustee  holds,  however,  cannot  be 
reached  upon  an  execution  against  the  cestui  que  trusts 

No  act  of  the  trustee  in  his  individual  capacity  can  chaise  the 
estate  which  he  holds  in  trust,*  nor  will  his  acts  done  outside  the 


J  14;  50  Am.  r>«c.  183;   Sinking  Fgnd  S.  Johnson  v.  Connecticut  Bank,  31 

oto'rs  ti.  Walker,  6  How.  [Miss.)  143;  Conn.    148;   Jackgon   v.   Bateman,   » 

iS  Am.  Dec.  433;    Beach  v.  Beach,  14  Wend.  (N.Y.)  570;  Jackson  i>.  Walker, 

Vt38;  39  Am.  Dec.  204.  4  Wend.  (N.  Y.)  462;  Foot  u.  Colvia,  3 

1.  See   infra,  this  title,  Rigkts  and  Johns.  (N.  Y.)  216. 

Remediet  of  tka   Beneficiary,   Bamett  t.  Dick  v.  Pitchford,  i  Dev.  &  B.  Eq. 

It.  Mantgomery,  79  Ga,  726;   Weaver  (N.  Car.]48o;  Battlei'.  Pelwaj,  5  Ired. 

s.  Van  Akin,  77  Mich.  588;    L'Amou-  (N.  Car.)  576;  44  Am.  Dec.  S9- 

mix  V.  Van    RenBEelaer,   l   Barb.  Ch.  As  to  the  rleht  to  reach  the  beneficial 

(N.  Y.)  34;   Noyea  v.  Blakeman,  6  N.  estale,  see  infra,  this  title,  RigkU  and 

Y.  567.  Rtmedirs  of  tie  Beneficiary— Naturt 

Where   there    wM  a  conv»ance  of  ef  the  Beneficiary' t  Estate. 

I — I   :_   . — >_  among  other  things,  to  4.  A  judgment  taken  against  a  trua- 

"  "  tee  in  his  individual  capacity  is  no  lien 

.   .  upon  the  trust  estate,  even  though  the 

e  b;^   the    cestui  qui  trust  could  deed  of  trust  names  no  beneficiary,  if 

prevent  the  trustee  from  selling,  for  the  the  trust  has   been   acknowledged  by 

purposes   and    according  to  the  direc-  the  trustee.     Boardman  v.  Willard.  73 

tiona  of  the  trust.     Leggett  v.  Dubois,  Iowa  20. 

S  Paige  (N,  Y.)  1 14 ;  as  Am.  Dec.  413.  Trust  property  is  not  subject  to  an 

A  trustee,  to  whom  there   has  been  execution  which  has  been  issued  on  a 

made  a  conveyance  of  land  to  receive  judgment  recovered  against  the  trustee 

die  rents  and  profits  and  pay  them  over  on  a  note  which  the  trustee  executed, 

to  a  feme   covert   during  her  life,  has,  as   an  individual.      Bostick   v.  Keiser, 

nnder  the   revised   statutes,  the   legal  4  J.  J.  Marsh.  (Ky.)  1:97:   20  Am.  Dec. 

tad  equitable  title,  subject  only  to  the  337;  Manley  v.  Hunt,  1  Ohio  257;  Rob. 

execution  of  the  trust;  and  the  cestui  inson  i>.  Chapline.  9  Iowa  91  ;  HoUing- 

^1  trust  has    no  interest  in  the  lands  worth  u.  Trueblood,  59  Ind.  541;  Cox 

orincome  which  she  can  in  any  wsy  i>.  Arnemann,  76  Ind.  210. 

Sledge  or  bind.     Noyes   v.  Blakeman,  Property  held  openly  by  a  man  in 

N.  Y.  567.  trust  tor  his  wife  and  children,  is  not 

In  Beckwith  v.  McBride,  70  Ga.  643,  liable  for  debts  contracted  by  him  on 

It  was  held  that  a  church  lot,  which  his  own  credit,  even  for  goods  bought 

cooitituted    the     entire    trust    estate,  for    their    support   and    maintenance, 

cotiid  not  be  held  liable  for  gaa  fixtures  Townsleyo.  Barber,  27  Vt.  417. 

placed  in  the   church  by  order  of  the  A  trustee's  bankruptcydoesnolaflect 

vestry,  but  without  any  authority  from  his  deed  as  trustee,     Rankin  -a.  Ban- 

thetmstee,   it   not  appearing  to  have  croft,  114  III.  441. 

been  received  by  the  parish  or  by  the  Trust  property  is  not  liable  for  the 

congregation.  debt  of  the  trustee,  and  the  rule  holds 

A   married  woman  had  induced    a  as  to  property  in  the  hands  of  an  exec- 

paity  to  purchase  lands  held  in  trust  utor,  both  real  and  personal,  whether 

lor  her  and  the  heirs  of  her  lx>dy,  and  coming  from  the  testator  or  from  the 

had  taken  his  notes  for  the  purchase-  collection  of  debts  or  other  assets  be- 

moDey,  payable  to  the  creditors  of  her  longing   to   the   estate.      Williams   !•. 

huband.     The  notes   not  being  paid,  Fullerton,  so  Vt.  346. 

tier  trustee  brought  suit  to  enforce  the  Money  paid  in  case  of  loss  under  an 

vendor's  lien,  and  it  was  held  that  the  insurance  policy  procured  for  the  bene- 

proceeds  arising  from   the  sale  of  the  fit  of  a  beneficiary,  by  a  person,  upon 

land  could  not  l>e  applied  to  the  pay-  real  estate  held  by  him  in  trust  for  the 

Blent  of  the  notes.     Williams  v.  Bald-  life  of  the  beneficiary,  with  remainder 

ildge,  66  Ala.  338.  to  himself,  in   his  capacity  as  trustee. 
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scope  of  the  authority  vested  in  him  by  the  deed,  will,  or  other 
instrument  creating  the  trust,  bind  the  estate.^ 

It  has  been  held  that  the  trustee  can  create  no  charge  upon  the 
estate,  and  that  the  creditor  must  look  to  him  personally  for  pay- 
ment, and  cannot  resort  to  the  trust  property  to  enforce  his  de- 
mands. And  such  is,  perhaps,  the  better  rule,  the  reason  being 
that  the  trustee  is  protected  from  loss  by  his  lien  for  reimburse- 
ment *     The  doctrine  is  not  without  exceptions,  however,  for  the 

belongs  to  the  benefidarj- Bsagainsithe  Where  a  trustee  ?b  authorized  bv  the 

creditors  of  the  trustee,  in  the  absence  terms  of  an   instrument  creating   the 

of  any  evidence  to  show  tliat  the  sum  trust,  to  make  an  expenditure  which  il 

BO   paid  exceeded   the  life   interest  in  necessary  for  the  protection  or  repara- 

the  property.     Lerow  v.   Wilmarth,  9  tion  of  the  trust  estate,  and  has  no  trust 

A.llen  (Mass.)  3S3,  funds  in  his  hands  for  the  purpose,  be 

Thus,  where  land  was  conveyed  to  may,  by  enpress  agreement  with  an- 
one  in  trust  to  reconvey  to  the  grantor's  other,  exempt  himself  from  liability, 
wife,  the  court  refused  to  permit  the  and  make  the  expenditure  a  charee  up- 
land to  be  taken  in  satisfaction  of  the  on  the  estate.  To  create  such  a  Tien  or 
trustee's  personal  debts.  Cox  v.  Ams-  charge,  hpwever,  there  must  be  some 
mann,  76  Ind,  310.  agreement  to  that  effect;  it  is  not  suffi- 

It  has  even  been  held  that  no  charge  clent  that  the  one  doing  the  work  or 
Is  created  upon  the  trust  estate  by  the  making  the  expenditure,  did  it  on  the 
execution  of  individual  notes  of  the  faith  and  eredit  of  the  estate.  Where 
trustee  and  of  one  of  the  beneficiaries,  there  has  been  no  such  agreement,  and 
even  though  such  notes  were  for  sup-  in  consequence,  the  trustee  is  charge- 
plfes  furnished  for  the  benelit  of  the  able  individually  for  the  expenditure, 
trust,  and  though  the  creditor  looked  the  trustee  cannot,  by  a  subsequent 
to  the  trust  estate  alone  for  payment,  promise  to  pay  out  of  tne  estate,  confer 
If  the  suit  be  founded  on  the  notes,  and  a  lien  thereon;  to  transfer  the  prop- 
not  directly  upon  the  account  in  lieu  erty  from  the  trustee  to  the  estate, 
of  which  the  notes  were  executed,  no  there  must  either  be  an  agreement 
decree  will  lie  which  will  bind  the  based  upon  some  new  consideration, 
trust  estate.  Frost  v.  Shackleford,  57  or  an  assignment  of  the  lien  or  claim 
Ga.  260.  which   the  trustee  has  upon  the  estate 

A  testator  gave  to  his  wife  the  use  for  the  expenditure.    [Miller,   J.,  dis- 

of  real  estate,  for  the   purpose  of  edu-  3enting.\     New  v.  Nicoli,73  N.  V.  IJ7; 

eating  and  rearing  his  children,   and  19   Am.  Rep.  ni;  Flournoy  v.  John- 

to   be   divided  between  her  and   them  son,  7  B.  Mon.  (Ky.)  69^. 

when    the   youngest    should    become  As  a  general  rule,  the  contracts  of  a 

twenty-one.     It  was  held  that  she  held  guardian,  or  any  kind  of  trustee,  bind 

the  rents  and  profits  as  trustee  for  the  himself  personalty,  but  do  not  bind  the 

children,  and  that  they  were  not  to  be  estate,  or  subject  it  to  an  action.  Hine« 

taken  on  execution  against  her.     An-  v.  Potts,  j6  Miss.  346. 

derson  v.  Crist,  1 13  Ind.  65.  One  who,  at  the  trustee's  request,  has 

1.  One  making  with  a  trustee  a  con-  rendered  valuable  services  to  the  estate, 

tract  outside  of  his  powers,  which  is  must  look  to  the  trustee  for  his  com- 

beneficiai  to  the  trust  estate,  can  charge  pensation.     He  has  no  recourse  against 

the  estate    only   when  the   trustee   is  the  trust  except  to  subject  an  equitable 

shown  to  be  insolvent  and  the  estate  demand  of  the  trustee  to  the  payment 

indebted  to  him.  Blackshear  i .  Burke,  of  the  debt.     Wade  v.   Pope,  44  Ala. 

74  Ala.  339.  690.     See  also  Steele  v.  Steele,  64  Ala. 

I.  Hewitti'.Phelps,i05  U,  S.393,/cr  438;   38   Am.   Rep.   ij;   Blackshear  v. 

Matthews,  J.  See  also  Bloom  11.  Wolfe,  Burke,  74  Ala.   239;  Mosely   v.   Nor- 

50  Iowa  3S5;  Mason  v.  Pomeroy,  iji  man,  74  Ala.  412. 

Mass.  i6i;  Mayo   j'.  Moriti,  151  Mass.  One  holding  the  legal  title  to   prop- 

481 ;  Odd  Fellows'  Hall  Assoc,  v.  Mc-  erty  as  testamentary  trustee,  who  con- 

Allister,   153    Mass.   291;   Ciopton   v.  tracts  debts  in  the  management  thereof, 

Gholson,  53   Miss.   466;    Norton   v.  is  personally  liable  to  a  creditor,  irre- 

Phelps,  54  Miss.  47[.  spective  of  whether  he  acts  as  an  indl- 
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trust  instrument  often  confers  powers  broad  enough  to  give  the 
trustee  free  control  of  the  property  held  in  trust.' 

Where  the  interest  of  the  beneficiary  in  the  income  of  the  trust 
estate  is  inalienable,  the  trustee  has  no  authority  to  dispose  of  the 
trust  fund  absolutely,  even  with  the  assent  of  the  beneficiary.* 
Ordinarily,  however,  the  use  of  the  income  may,  in  this  way,  be 
alienated  before  coming  due,  unless  some  restriction  has  been  put 
thereon* 

It  has  been  held,  however,  that  no  personal  judgment  can  be 
rendered  against  the  trustee  in  a  suit  against  him  as  trustee  for 
certain  named  cestuis  que  irustent.*  Property  purchased  in  the 
name  of  the  trustee,  but  held  for  the  use  of  his  cestui  que  trust,  is 
not  liable  for  the  personal  debts  of  the   trustee,  merely  because 

liduil  or  In  his  fiduciary  capacity  in  a  note    made  and  negotiated,   as   the 

creating  the  debt,     HacKman  v.  Ma-  taker  knew,  for  the  benefit  of  the  estate, 

guire,  20  Mo.  App.  ]86.  and  Bigried   "  A,  truttee  for  B."     Prin- 

Tbe  truGtees,  including  executors,  ad-  tup  v.  Trammel,  15  Ga,  140. 
minis tra tors,  and  guardians,  asEume  a  One  vho  contracts  vith  eiecutori 
personal  liability  when  making  pur-  and  trustees  concerning  property,  they 
cliues  in  obedience  to  the  duties  of  the  acting  within  the  limits  of  their  pow- 
tnisl,  and  the  teller  must  look  to  them,  er,  may  enforce  the  contract  against 
and  they  to  the  trust  estate  for  reim-  the  trust  estate,  and  under  proper  cir- 
bursement.  Sanford  -v.  Howard,  39  cumstances, may  maintain  a  lien  there- 
Ala.  63^  upon.     Fowleri'.  Mutual   L.  Ins.  Co., 

One  who  advances  money  or  renders  j8  Hun  (N.  Y.)  195. 

Krvicea  to  a  trust   estate,  must   ordi-  Where  trustees, undera  power  In  the 

■uril;  look   to  the  trustee   personally  trust  deed,  and  with  the  assent  of  the 

Ibr  payment;  but  if  the  trustee  would  cfsiuis  que  Irtiil,  purchased  a  manufac- 

be  entitled  to  reimbursement  from  the  turlng  establishment  on   behalf  of  the 

estate  if  he  should  pay,  and  is  insol-  trust,  it  was  held   that  the  Vhole  trust 

vent,  equity,  in  order  to  prevent  a  fail-  estate  was  liable  for  debts  incurred  on 

ure  of  justice,   will   entertain   a   bill  account   of   the    manufactory.     North 

against   the  esUte   direcily.     53  Miss.  American  Coal   Co.  tj.  Dyett,  7  Paige 

466.    And  like  jurisdiction  may  be  ex-  (N.  Y.)  9. 

rrcised   where   the   trustee   cannot   be  In   Kupferman   v.   McGehee,  63  Ga. 

personally  sued  because  of  his  non-resi-  jjo,  one  who   held  a  trustee's  note  in 

ilence.   Norton  v.  Phelps,  54  Miss.  467.  payment  for  supplies  furnished  to  the 

Mortage  trustees  of  a  railroad  com-  trust  estate,  had  been   fraudulently  in- 

pany,  be  such,  have  no  property  within  duced  to  surrender  it  and  take  instead 

the  stale  subject  to  sequestralfon ;  and  the  individual  note  of  the  trustee,  with 

the  rights  of  the   beneficiaries  would  another   note     payable    to    the    trus- 

not  be  affected    by   a  sequestration  as  tee  individually    as     collateral    securi- 

sgaiDst  the  trustees.     Bank  of  Bellows  ty.     The  maker  of  the  collateral  note. 

Fails  O.Rutland,  etc.,  R,  Co.,  28  Vt.  470.  who  was  indebted   to  the   trust  estate 

1.  See  infra,  this  title,  Potveri.  Da-  only,  paid  it  and  became  insolvent.     It 

tits,and  Liahililies  of  Trusters— Con-  was    held  that    the    original    creditor, 

tracts  of  Trusties.     It  has  been  held  upon  the    trustee's   Insolvency,   might 

in  Maryland  that,  as  a  general  rule,  a  proceed  against  the  trust  estate  to  en- 

tniitee  is  personally   liable  on   an  ac-  force  his  claim,  even   though  its  entire 

coont  made  by  him  as  trustee ;  but  that  income  would  be  sbsorbed. 

wbere  the  deed  of  trust  authorizes  the  3.  Hone  v.  Van  Schaick,  7  Paige{N. 

tnittee  to  borrow  money,  and  he  eie-  Y.)  lli. 

cutes  a  mortgage  in  pursuance  of  such  S.  Martin  -u.  Davis,  81  Ind.  38. 

lathority,  a  covenant  by  him   in   the  4.  Vason  r.  Gardner,  70  Ga.  517. 

mortgage  to  pay  the  mortgage  debt  does  Where  there  as  been  no  misconduct 

not  tdnd  him  personalty.    Glenn  v.  Al-  on   the   part  of  the  trustee   of  a  feme 

lison,  58  Md.  SJ7,  caverl,  it  Is  error  to  make  a  personal 

A  trustee  is  not  liable,  personally,  on  decree  againat  him  for  the  debt  of  his 
37  C.  of  L..— 9                             129 


^aovGoOt^lc 


■mturaoftha  TRUSTS  AND  TRUSTEES.  TrutM'i  IrtaU. 

held  in  his  name,  unless  the  creditor  can  show  that  he  considered 
the  property  to  belong  to  the  trustee,  and  dealt  with  him  on  the 
faith  of  it.* 

The  trust  property  may  become  subject  to  a  mechanic's  lien.* 
The  validity  of  a  mechanic's  lien  upon  trust  property,  depends 
upon  the  power  of  the  trustee  to  make  repairs  and  improvements. 
In  the  absence  of  authority  to  build  or  contract,  the  trustee  can 
create  no  lien  upon  the  estate.'  And  it  has  been  held  that  no 
lien  may  be  estabhshed  upon  a  new  and  large  building  erected  by 
the  trustee  in  place  of  an  old  one.^  But  one  who  has  furnished 
material  for  the  improvement  of  the  estate,  in  ignorance  of  the 
trust,  has  been  held  to  possess  an  equitable  interest  in  the  in- 
creased rents  arising  out  of  the  improvements.' 

The  deed  of  trust  terminates  the  settlor's  absolute  ownership 
in  the  land  conveyed,*  and  subsequent  creditors  of  the  settlor  can- 
not pursue  the  trust  property  to  enforce  against  it  their  claims 
upon  the  settlor,  who  has  parted  with  his  title  in  good  faith.' 

beneficUrf.      Woodson   v.   Perkin*,  5  mechanic's  lien  by  virtue  of  any  con- 

Gratt.  (Va.)  345.  tract  made  b;  the  trustee,  and  the  Tact 

1.  Hancock  -o.  Titus,  39  Miss.  n^.  that  after  the  execution  of  such   con- 

The  devise  of  land  to  one  person  for  tract  the  burnt  record  was  restored  by 

the  benefit  of  others,  creates   a  trust  In  a  decree  which  falsely  recited  that  the 

favor  of  the  latter,  and  upon  an  eiecu-  trustee  had  power  to  incumber,  cannot 

tion  against  the  trustee  a  levv  and  sale  make  valid  such  Hen,  since  the  contract 

of  the  land  so  held  passes  no  title  lo  the  could  not  have  been  made  on  the  faith 

purchaser    as   against  the   eesluis  gae  of  the  decree.     To  same  effect,  Taylor 

iruit;  if.  however,  the  trustees  have  ac-  v.  Franklin  Sav.  Bank,  co  Fed.  Rep.  aS^ 

quired  any  interest  in  the  land  by  de-  3.  Phillips   on    Mecnanics'  Liens,  ( 

scent    from  either  of  the   eettnis  que  80;  Meyers  u.  Bennett,  7  Daly  (N.  Y.) 

trust,  that  interest  may  be  reached  by  476. 

the   purchaser  at  the  execution   sale.  4,  Herbert  v.  Herbert,  57   How.  Pr. 

Booker  v.  Carlile,  14  Bush  (Ky.)  :54.  (N.  Y.  C.  PI.)  333. 

Where  a    husband,    trustee  for  his  B.  See  Malone  t.  Buice,  60  Ga.  15a. 

wife,  takes  a  deed  of  land,  purchased  S.  See  I'n/ra,  this  title,  Tertninatiam 

with    the    trust    property,    in    his   own  a/  tie  Trust. 

name,  the   land  will   he   protected   by  When  a  deed  of  trust  shows  that  the 

equity  against  the  judgment  creditors  grantor  conveyed  property  absolutely 

of  the  trustee.     Lathrop  v.  Gilbert,  to  to   the  trustees   for  certain  purposea, 

N.  J.   Eq.  344.  and  that  he  Is  not  further  interested  In 

See  ifi/ra,  this  title,  Jfi^kts  of  Third  the  property  or  in  the  execution  o(  the 

Parties — Notice.  trust,  a  valid  transfer  may  be  made  of 

3,  See   Mbchaitics'  Liens,  vol.  15,  the  property  by  the  trustees   without 

pp.  I,  11,  64,  167  ;  Columbia  Bldg.,etc.,  the  consent  of  the  grantor.     Butler  v. 

Assoc.    V.   Taylor.   35   III.   App.   439;  Miller,  15  B.  Mon.  (Ky.)  617, 

Cheatham  v.  Kowland,  93  N.  Car.  340.  T.  See  Brown  v.  Doe,   10  Smed.  & 

Compare  Franklin  Sav.  Bank  v.  Tay  M.  (Miss.)  j6S. 

lor,  131111.376,  wherein  a  trust  deed  The  right  of  a  ivi^si  ^sc /riu^  hold- 
provided  that  the  trustee  might  sell  or  Ing  under  a  deed  of  trust  executed 
improve  the  land  conveyed,  "provided  before  an  execution  has  been  levied 
there  shall  be  no  lien.  Incumbrance,  or  agalnet  the  grantor  on  the  land,  cannot, 
ciiarge  created  thereby  on  said  prem-  if  unaffected  by  fraud,  t>e  affected  by 
laes.''  The  record  of  the  deed  was  aft-  the  execution.  Major  v.  Deer,  4  J.  J. 
erwards  destroyed  by  fire.     It  was  held  Marsh.  (  Ky.)  585. 

that  the  operation  of  the  record  as  no-  Where   a    husband    purchases   land 

tice  was  not  thereby  altered,  and  that  with  his  own  money,  but  directs  that 

the  land  could  not  be  charged  with  a  (he  title  ahalt  be  vested  In  a  third  per- 
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Nor  can  the  settlor  subsequently  convey  any  greater  title  than 
the  equity  remaining  in  him  after  the  execution  of  the  trust  deed 
and  such  interest  as  may  have  vested  in  him  thereafter.* 

The  purpose  of  the  trust  having  been  fully  accomplished,  there 
being  no  other  person  in  interest,  the  settlor  may  demand  of  the 
trustee  a  reconveyance  to  himself,  discharged  of  the  trust.*  No 
title  vests  in  the  trustee  upon  the  failure  or  termination  of  the  trust.' 

The  same  relation  exists  between  the  trustee  and  his  benefi- 
ciary that  exists  between  landlord  and  tenant,  so  far  as  the  title 
is  concerned.*  The  beneficiary  may  not  dispute  his  trustee's  title, 
after  the  trust  relationship  has  been  once  established."  Nor  will 
he  be  permitted  to  acquire  any  rights  or  interests  hostile  to  the 
continuance  of  the  trust  or  to  the  title  of  the  trustee."  If  the 
duties  imposed  require  that  the  trustee  have  possession  of  the 
land  intrusted  to  him,  he  is  entitled  to  possession;  and  he  takes 
immediate  possession  of  personal  property  as  a  matter  of  course.' 
The  application  of  these  general  rules  is  not  limited  to  trusts  in 
lands.' 

•oo  in  truit  for  his  wife,  he  has  no  such  fifths  of  the  stock  to  each  of  them,  and 

estate  as  can  be  told  under  execution,  when   I.  died,   transferred  the  remain- 

WDIiama   v.  Council,   4  Jones   (N.  ing  finh   to  the  widow.     It  was  held 

Car.)  3o6.  that  these  stocks  could  not  be  subjected 

A  contracted  for  land  and  stipulated  to  the  paymentof  J.'sdebts.  Waddlng- 

ttiat  the  title  should  be  vested  in  B,  in  bam  v.  Lofcer,  44   Mo.   131 ;   lOO  Am. 

truM  for  A's  wife,  upon  the  payment  of  Dec.  160. 

the  pnrchase-monej'.  A  entered  and  1.  Brown  v.  Doe,  10  Smed.  &  M. 
held  oa  tenant  for  the  vendor.  It  was  (Miss.)  168.  See  infra,  this  title,  Ttr- 
held  that  A  had  no  legal  Hght  that  he  mination  of  Ike  Trvil. 
could  convey  or  which  could  be  sold  >.  Eaton  v.  TiltinghaEt.  4  R.  I.  376. 
OD  execution,  and  the  only  effect  that  Where  a  trustee  in  a  deed,  executed 
Ui  or  the  sherifT's  deed  could  have,  for  the  benefit  of  his  creditors,  quit- 
would  be  to  put  the  vendee  Into  pos-  claims  to  the  grantor  all  hli  right,  title, 
msion  so  as  to  make  him  capable  of  and  interest  In  the  trust  estate,  the  lat- ' 
TcceiTing  the  release.  Williams  v.  ter  Is  thereby  reinvested  with  the  legal 
Council,  4  Jonea  (N.  Car.)  306.  But  title,  and  no' such  title  is  conveyed  to 
tbeexecu^OD  of  a  deed  of  trtutwlllnot  the  purchaser,  by  a  subsequent  snleun- 
afiect  the  rights  of  any  creditors  the  der  the  deed,  as  will  sustain  an  action 
grantor  already  has.  of  trespass  to  try  titles.     Huckabee  v, 

A  purchase  of  trust  property  by  the  Billlngsly,   16   Ala.   414;   50   Am. 

beneficiary  at  a  sale  by  the  truetee,  is  Dec.  183. 

TOidable  by  the  grantor's  creditors  In  a  3.  Fox    v.   Horah,   i    Ired.   Eq.  (N. 

deed    of   trust.     Chester   v.  Greer,   5  Car.)  358;  36  Am.  Dec.  48. 

Humph.  (Tenn.)  16.  4.  Walden   v.   Bodley,   14   Pet.   (U. 

]^  insolvent  and  desirous  of  provid-  S.)  156. 

lag  for  his  wife  and  two  daughters,  re-  0.  A  ceilni  que  Irusl  who  obtained 

qtitned  L.,   a  wealthy  friend,  to   take  possession  In  that  character,  cannot,  at 

Nock  in  a  company  then  being  organ-  law,  deny  the  title  of  the  trustee.     Den 

iaed,  and  hold  the  same  as  trustee  for  v.  Albertson,  3  Dev.  (N.  Car.)  341 ;  la 

J.'s  Umiij,  assuring  L.  that  the  opera-  Am.  Dec.  719. 

tiODi  of  Uie  company  would  be  so  prof-  6.  The  Iwneficiary  who  permits  the 

itable  that  the  dividends  would  soon  land  tobesoldrortaxes,acqulreG  no  title 

reimbnrae   him   (L.)   for  the  advance,  under  the  sale.    Frieraon  v.  Branch,  30 

I~,  aa  a  matter  of  tHendshIp,  took  the  Ark.  453. 

stock,  in  his  own  name,  as  trustee  for  T.  See  infra,  this  title,  Povien,  Dm- 

].'s  wife  and  daughters.    The  value  of  tUt,  and   Liabililies  of  lie    Trustee 

the  slock  greatly  increased.  ■  When  J.'s  — Poefesiion  and  Safe  Keeping, 

daughters  married,  !.» transferred  two-  S.    Prather   v.    Weisslger,  10    Bush 
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The  trust  remains  in  force  until  the  personal  property  so  held 
is  delivered,'  the  act  of  delivery  of  itself  constituting  an  execu- 
tion of  the  trust.* 

Executed  estates  in  trust  are  governed  by  the  rule  in  Shelley's 
case,  in  the  same  manner  as  legal  estates  are.'  As  to  equitable 
estates  of  this  nature,  the  rules  applicable  to  legal  estates  control. 
Equity  has  no  more  place  for  imaginary  distinctions  and  artificial 
estates  than  law  has. 

Covenants  which  run  with  the  land  pass  by  a  trust  deed,  and 
the  trustee  taking  the  legal  title  takes  it  subject  to  them.*  The 
limitations  and  conditions  of  the  trust  follow  the  property  into 
which  the  estate  is  converted  by  sale  and  reinvestment.  In 
other  words,  the  trust  follows  the  fund  and  may  not  be  devested 
by  changing  the  character  of  the  property.* 


(Ky.)    .17;    Hanson 
II  Md.  418. 

1,  Joor  w.  Moaget, : 
593. 


u.   Worthington, 

Spear  (S.  Car.) 


a.  Schaffer  u,  Lavretta,  57  Ala.  14; 
Stone  V.  Hackett,  13  Grajr  (Mass.)  337; 
Davis  V.  Ney,  135  Mass.  590;  36  Am. 
Dec.i73;D«y  w.  Roth,  18  N.  Y.  448; 
Gilman  v.  McArdle,  99  N.  Y.  451; 
53  Am.  Rep.  41 ;  Stetlheimer  v.  Tone, 
114  N.  Y.  501;  Bringhurst  v.  Cuth- 
ben,  6  Binn.  (Pa.)  398;  Rife  v.  Geyer 
59  Pa.  St.  39S;  98  Am.  Dec.  351 ;  Dod- 
son  V.  Ball,  60  Pa.  St.  493;  um  Am. 
Dec.  586;  Delbert's  Appeal,  83  Pa. 
St.  4f.j. 

3.  I  Perry  on  Trusts,  t)  359 ;  Imlay  v. 
Huntington,  30  Conn.  163;  Slceloff  v. 
Redman,  36  Ind.  251;  Locke  v.  Barbour, 
61  Ind.  577;  Berry  v.  Williamson,  11 


^37;  Denniaon  -v.  Goeh- 
ring,  7  Pa.  St."'i77;  47  Am.  Dec.  50$! 
Findlaj  ?>.  Riddle,  3  Binn.  (Pa.)  153; 
5  Am.  Dec.  3s;;  Garner  v.  Garner,  t 
DesHua.  Eq.  {S.  Car.)  444;  Porters. 
Dohy,  2  Rich.  Eq.  (S.  Car.)  49;  Lin- 
coln T.  Newcastle,  11  Ves.  337;  Jervoise 
■V.  Northumberland,  i  Jac.  k  W.  570; 
Deerhurst  v.  St.  Albans,  5  Msdd.  333; 
Blackburn  v.  Stables,  3  V.  &  B.  369; 
Douglas  V.  Congreve,  i  Beay.  59-,  4 
Bing.  N.  Cas.  1  ;  Neves  v.  Scott,  g 
How.  (U.  S.)  311.  See  also  Green  v. 
Green,  23  Wall.  (U,  S.)  486.  Comfare 
Nelson  v.  Davis,  3;  Ind.  474.  And 
see  Shhllby's  Case  (Rule  in),  vol. 
23,  p.  509. 

So  in  Cooper  v.  Krnoch,  41  L.J.  Oh. 
396;  L.  R.,  7  Ch.  598,  land  was  con- 
veyed  to  a  trustee,  his  heirs  and  assigns, 
for  a  married  woman  for  life,  to  her 
separate  use,  and  from  and  after  the 


determination  of  that  estate  to  stand 
seised  to  euch  uses  and  upon  such 
trusts  as  she  should  by  will  appoint, 
and  in  default  of  appointment  to  the 
use  of  her  heirs  and  assigns.  It  nas 
held  that  the  legal  fee  was  vested  In 
the  trustee,  that  all  subsequent  limita- 
tions were  merely  equitable,  and  that, 
therefore,  under  the  rule  in  Shelley's 
case,  the  wife  took  an  equitable  estate 
in  fee,  and  could,  with  the  concurrence 
of  the  trustee  after  her  husband's  death 
make  a  good  title  in  fee  to  the  prop- 
erty, and  one  which  the  court  would 
compel  an  unwilling  purchaser  to  ac- 

t.  Devin  V.  Hendersbott,  33  lowm 
192. 

e.  Spicer  v.  Spicer,  31  Ga.300;  Haw- 
ley  V.  James,  j  Paige  {N.  Y.)  444; 
Hawley  v.  James,  16  Wend.  (N.  Y.) 
61;  Belmont  t/.  O'Brien,  11  N.  Y.403; 
Nearpaas  v.  Newman,  106  N.  Y.  47; 
Creighton  ti.  Prlngle,  3  S.  Car.  77. 

A  trustee  cannot  divest  himself  of 
his  fiduciary  character  by  converting  the 
trust  fund  into  monej  '  '' 
into  land.  Pierce  v. 
&  S.  (Pa.)  280. 

When  real  estate  held  in  trust  haa 
been  legally  and  regularly  sold  under 
the  direction  of  the  court,  upon  a  pe- 
tition to  sell  and  reinvest  the  proceeds, 
the  equitable  title  of  the  beneficiary  la 
transferred  from  the  land  to  Its  pro- 
ceeds.     Cowman    v.    Colquhoun,     60 

As  to  the  right  of  the  cestui  qmairtut 
to  follow  the  property  after  the  trustee 
has  confused  It  with  his  own,  see  iis- 
fra,  this  title.  Possession  and  Safe 
Keefing— Confusion  of  Funds— Co»- 

As  to  the  castui's  right  to  follow  the 
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Innn,  Dntl«i,  Mid    TRUSTS  AND  TRUSTEES.  UhUUtiM,  M*. 

XT.  PowixB,  Sdtiu,  m  Lusmnn  or  thi  Tburib— 1.  Beopa 

ud  Limitatioiu — a.  IN  GENERAL. — The  duties  and  powers  of  the 
trustee  are,  of  course,  limited  and  outlined  by  the  instrument 
creating  the  trust.  He  assumes  control  of  the  property,  subject 
to  all  of  the  conditions  and  limitations  of  the  trust,  and  he  may  not 
alter  nor  dispense  with  any  of  them,  nor  impose  new  ones.  If  he 
violates  his  instructions  or  exceeds  his  authority,  he  does  so  at 
his  periL* 

huid,  >ee  infra,  this  title,  Rights  and    court ;  but  hi«  power*  will  not  be  ez- 

Rtmfdits  of  ike  Beneficiary.  tendeil  beyond  (he  authority'  given  \ff 

L  Perrj  on  Truati,  %  475;  Courder    the   »  i  1 1,     Dealdn'a    C»»e,   1   Bland 


;■.  Ritter.  4  Wash.  (U.  S.)  549;  Worm-  (Md.)  398. 
ley  p.  Wormley,  8  Wheat.  ( \S  S.)  411 ;  A  truetee 
Beattjr  v.  Clark,  ao  Cai.  11  ;   Nicoll  v.    fund  in  the  manner  authorized  bv  the 


^den,  39  111.  333;  81  Am.  Dec.   311;  Instrument    creating  the   trust.     Heth 

Cusell  V.  Ro(B,33lll.345;85^Am.Dec.  v.   Richmond,  etc.,   R.   Co.,   4   Gratt. 

mo;  EquiUble  Trust  Co.  t.  Fisher,  106  (Va.)  483;  50  Am.  Dec.  88. 

111.    189;    Floyd   V.   Johnson,   3   Lltt.  Inateaoaa,— Property  given  in  trust 

(Kv.)  109;  13  Am.  Dec.  155;  Ringgold  to  receive  the  rents  and  profits  during 

V.  kJnggold,  I  Mar.  &  G.  (Md.)  11 ;  16  the  life  of  a  person,  must  not  be  dis- 

Am.  Dec.  150;  Huntt  v.  Totvnshend,  31  posed  of  while  the  ctstui  que   Iruit  Is 

Md.  336;  100  Am.  Dec.  63;  Hammond  living,  and   a  provision  authorizing  a 

V.  Putnam,  110  Mass.  135;   Coffin   v,  sale  of  the  whole  estate  without   pro- 

Bramlitt,  43  Miss.   194;  97  Am.   Dec.  vidlng  for  the  preservation  or  reinvest- 


449 ;  Williams  v.  Campbell,  46  Mis*.  61 ;  ment  of  the  proceeds,  is  In  conflict  with 
Vernon  v.  Board  of  Police,  xj  Miss,  the  statute,  and  repugnant  to  all  Idea 
iBii   Clark  V.    Magulre,   16   Mo.   303)     of  a   trust   to    receive   the   rents  and 


Powers  ti.  Kueckhoff,  41  Mo.  425 ;  97,  profits,  etc.    Heermans  v.  Roberston, 

Am.  Dec.  381;   Eitetgeorge  v.  Mutual,  5  Thomp.  &  C.   (N.  Y.)  596;   3  Hun 

etc  BIdg.  Assoc,  69  Mo.  55;  Crevell-  464. 

tag  c.  Frlits,  34  N.  J,  Eq.  134;  Parkitt  A /bhw  cofer*  empowered,  by  deed 

o.  Alexander,  I  Johns,  Ch.  (N.  Y.)  394;  of  trust,   to   dispose   of    property   by 

Bell  I'.  Palmer,  6  Cow.  (N.  Y.)  118;  deed  of  gift  or  will,  can  dispose  ofitin 

Evans  v.  Root,  7  N.  Y.  1S9;   57   Am.  no  other  way;   and  a  disposition  of  It 

Dec.  513;  Hsack  v.  Welcken,   118  N.  by  bill   of   sale   U   void.     Marshall  v. 

Y.67;Boothi/.Purser,  1  Ired.  Eq.  {N.  Stephens,  8  Humph.  (Tenn.)   IS9;  47 

Car.)  37;  Price  Ti.M.E.  Church.  4  Ohio  Am.   Dec.  601. 

515;    Methodist   Church    v.   Wood,   5  Where  the  trust  deed  minutely  pre- 

Ohio  383  ;  Coonrod  v.  Coonrod,  6  Ohio  scribes  the  circumstances  under  which 

114;  Anewalt's  Appeal,  43  Pa,  St.  416;  the   trustee  may  dispose  of  the  trust 

Swift's  Appeal,  87  Pa.  St.  501 ;  Peter-  property,  and  the  manner  In  which  he 

son's  Appeal,  86  Pa.  St.  397;  Jones  v.  is  to  do  it,  the  trustee  may  not  dispose 

Caldwell,   97  Pa.   St.  43;    Richardson  of  it  in  any  other  manner.     Any  act  in 

f.  Cole,  3  Swan  (Tenn.)  100;  Carter  contravention  of  the  authority  of  the 

V.  RolUnd,  II   Humph.  (Tenn.)   333;  deed  of  trust  will  bind  the  trustee's  In- 

Bradshaw  ti.  Cruise,  4  Helsk.  (Tenn.)  dividual  estate,   but  will  not  affect  the 

160;   Brown   v.   Lambert,  33   Gratt.  property  held  in  trust,  Hunttii.  Town- 

(Va.)  356.   Cfia/ar*  Clark  v.  Manning,  8hend,3i  Md.  336;  100  Am.  Dec.  63. 

4  III.  App.  649.  Where  prOficrty  is  given  for  life  with 

The  intention  of  the  Instrument  must  general  power  of  disposition  and  ap- 

Side  his  conduct  and  protect  him  in  pointment  to  be  exercised  In  a  partlcu- 

:  performance  of  hU  duty.     Heater  lar  way,   that  way  must  be   followed. 

t>.  WUkinson,  6  Humph.  (Tenn.)  3ij;  Marshall   v.   Stephens,   8   Humph. 

44  Am.  Dec.  303;  Carter  v,  Rolland,  (Tenn.)  159;  47  Am.  Dec.  601. 

II  Humph,  (ifenn,)  333.  If  the  trustee  has,  by  the  terms  of  the 

Where  a  trustee  is  apprfnted,  under  trust,  authority  only  to  pay  the  income 

die  statute  of  Maryland,  to  sell  prop-  to  his  beneficiair  as  it  accrues,  and  not 

cny  directed  by  will  to  be  sold  for  the  by  way  of  anticipation,  he  has  no  right 

payment  of  debts,  etc,  his  proceeding*  to  sell  the  trust  property  to  reimburae 

may  be  controlled  and  limited  by  the  '  "        '" '        "                  .  . .  .    1..  _  .. 


hlmaelf  for  advances  made  to  the  bene- 
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ficiary.      Lorlng    n.    Sallibury   Mills,  chase  lands  for,  or  to  bind,  the  tniat 

I3C  Maw.  138.  estate ;  and  where  such  purchase  ha* 

It  Is  a  breach  of  trust  to  apply  prop-  been  made,  the  court  ordered  the  land 
erty  conveyed  in  trust,  to  support  the  to  be  sold,  and  an  esdmate  to  be  made 
preaching  of  a  particular  religious  doc-  of  the  relative  proportion  of  the  sales, 
trine,  to  the  support  of  the  preaching  of  which  may  have  arisen  from  improve- 
any  other  doctrine,  though  the  diner-  ments  made  thereon  hy  the  cesiui  qn* 
ence  between  such  doctrines  is  very  trust,  the  proceeds  of  the  land  to  be 
slight.  Combe  v.  Brazier,  I  Desaus.  Eq.  applied  lirst,  to  discharge  the  amount 
(S.  Car.)  431.  See  Feizel  v.  First  Ger-  due  for  the  purchase,  with  interest;  the 
man  Soc.,  g  Kan.  593.  pioceeds  of  the  improvements  to  be  ap- 

In  Busby  v.  Mitchell,  33  S.  Car.  476,  plied  first,  to  the  extinguUhment  of  the 

It  WHS  held   that  land  originally   con-  demand  of  the  trustee  on  the  trust  es- 

veyed  In  trust  for  a  church  or  academy  tale,  and  the   surplus  to   any   demand 

for  Lutherans  could   not  thereafter  be  against  the  ceilai  que  trust  for  which 

conveyed  to  a  town  councilor  toper-  he  had   no  claim  on  the  trust  estate, 

sons  not  Lutherans,  for  a  school.  Morton  v.  Adams,   i   Strobh.  Eq.  (S. 

If  the  instrument  creating  the  trust  Car.}  73. 

authorizes  a  sale  onW  upon  the  written  Where  a   trustee,  under  a   will,  ap- 

consent  of  the  beneficiary,  he  must  ob-  plies  rents  and  profits,  which   should 

Iain  this  consent  before  the  exercise  of  have    been    paid    over    to    the    cestui 

the  power;  and  the  dispossession  of  one  que  trust,  to  Che  payment  of  the  debts 

purchasing   from   the   trustee  without  of  the  testator,  the  remedy  of  the  bene- 

such  consent  will   not  be  enjoined  in  ficlary  is  against   the   trustee,  and   he 

order  to  decree  specific  performance  of  cannot  be   substituted  to  the  rights  of 

the  contract.     Berrien  v.  Thomas,  65  the  creditors  whose  debts  were  paid  by 

Ga,  61.  the  trustee,  in  the  final  distribuUon  of 

If  a  trustee  has  author!^  to  sell  per-  the  estate.     Winder  v.  Diffenderffer,  a 

sonal  property  only  with  the  consent  Bland  (Md.)  [66. 

of  the  cestui  que  trust,  a  married  wo-  Where,  under  a   will,  a  trustee  was 

man,  and  pledges  a  portion  of  the  prop-  .  named  to  take  charge  of,  manage,  and 

erty  without  such  consent,  for  his  own  lease  out  real  estate   devised  to  the  tes- 

debt,  the  invalidity  of  the  transection  tator's  daughter  until  she  should  come 

Is  not  affected  by  the  direction  of  the  of  age,  and  two  others   were  selected  to 

cestui  que  trust   (not   shown   to   have  receive  and   collect  the   income.  It  was 

been  acted  on  by  the  trustee),  to  pledge  held  that  the  first  trustee  was  to  collect 

such  portion  for  her  benefit,  or  by  the  and  pay  over  to  the  others  the  net  rents 

assent  of  the  cestui  que  trust  to  a  sale  and  profits  of  the  estate.     Devecmon  «. 

by  the  trustee  of  another  portion  of  the  Shaw,  70  Md.  2 19. 

trust   property.     Loring   v,    Salisbury  Where  land  is  devised  to  a  trustee  to 

Mills,  135  Mass.  138.  beheld  during  the  life  of  a  third  person, 

When  the   powers  of  a  trustee  are  with  power  to  sell,  a  lease  executed  by 

defined  and  limited  by  the  terms  of  the  the  trustee,  with  power  of  renewal  at 

trust,  he  can  make  no  other  disposition  the  end  of  the  term,  cannot  be  renewed 

of  the  trust  fund  than  such  as  Is  direct-  by  the  lessee  after  the  deatli  of  such  third 

ed ;  and  hence.  If  a  debt  which  Is  In-  person,  as  such   an   agreement  in  the 

tended  to  t>e  secured  by  the  creation  of  lease  cannot  bind  the  remainder-men. 

a  trust  fund  for  its  payment,  be  extin-  Bei^engren  v.  Aldrlch,  139  Mass.  154. 

gulshed  without  the  use  of  the  fund,  the  A  husband,  who    is  trustee    of   hU 

trustee  holds  the  fund  subject  to  the  wife's  separate  estate,  "to  manage  it  for 

order  of  the  bargainor  in  the  trust  deed,  her  sole  use  and  benefit,"  cannot,  against 

and  cannot  otherwise  divest  himself  of  her  consent,  grant  a  license  to  cut  and 

the  title  with  which  he  is  clothed,  than  haul  limber  on  the  land,  or  submit  the 

by  a  surrender  to  the  bargainor,  or,  In  claim  of  a  third  party  to  cut  timber,  to 

case  of  his  death,  to  his  personal  repre-  arbitration.     Thomas    v.    James,    82 

sentatlve.  If  no  administrator  has  been  Ala.  723. 

appointed,  the  title  to  the  trust  fund  is  A  trustee,  to  whom  property   Is  de- 

in  abeyance,  and  cannot  be  levied  on  vised  in  trust  to  pay  so  much  of  the  net 

by  virtue  of  an  execution,  Issued  against  Income  to  the  testator's  daughter  as  she 

the  bargainor  before  his  death,  until  the  "shall    desire  for  her  use,'    Is  held    to 

appointment  of  anadministrator.  Rich-  the  exercise  of  good  faith  and  reason- 

ardson  v.  Cole,  1  Swan  (Tenn.)  100.  able    care    in    ascertaining    that    the 

A  trustee  has  no  authority  to  pur-  amounts  paid  over  to  the  daughter  are 
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Nor  may  he  in  any  way  divert  the  property  which  he  holds  in 
trust  from  the  use  or  purpose  for  which  it  was  conveyed.' 

If  he  sells  in  violation  of  the  terms  of  the  trust,  his  act  is  void- 
able and  the  sale  may  be  set  aside,*  unless  the  rights  of  innocent 
third  parties  have  intervened,' 

A  substantial  execution  of  the  powers  conferred  will  be  accepted, 
unless  the  mode  of  its  performance  is  in  plain  conflict  with  the 
settlor's  purpose.* 

Any  neglect  to  pursue  the  plain  duties  of  the  trust,  or  any 
variation  from  such  duties,  may  be  justified  by  proof  that  it  is 
chargeable  to  the  advice  of  one  authorized  to  direct  the  trustee. 

for  her  own  use.  Greene  ti.  Smith,  17  it  to  persons  named  in  the  will,  to  be 
R.  I.  i3.  held  bv  them  during  life,  cannot  re- 
Trustees  directed  "  to  pay  from  time  quire  such  persons  to  give  bond  for  the 
to  time  such  other  «nd  further  Bums  preservation  of  the  propert^^  for  those 
from  said  income  as  any  be  required  in  remainder,  if  no  such  requirement  is 
to  give  a  good  and  sufficient  education  in  the  wilt.  Waldo  11.  Cummlngs,  45 
to  (he  child   or  children   of   atj  said  111. 411. 

daughter,"   must  make   payments   di-  1.  McBride  v.  Porter,  17  Iowa  103. 

recUj,  when  necessary,  and  not  to  the  He  has  no  right  10  take  any  unusual 

testator's  daughter.     Greene  v.  Smith,  risks  in  the  care  of  trust  property;  he 

17  R.  I.  38.  cannot  use   his  trust  to  accommodate 

A  trustee  who  sells  In   violation  of  other  parties,  nor  enter  Into  a  banking 

the  condltioDs  of   his  power,   though  business  with  the  funds  thereof.     Loud 

with  the  beet  intention,   must  answer  v.  Winchester,  64  Mich.  23, 

lor  any  deficiency  of  the  proceeds  be-  One  appointed  to  sell  slaves  to  pay 

low  the  highest  value  the  property  can  debts,  who  puts  them  outas  apprentices 

be  shown  to  have  had.  Melick  v.Voor-  to  learn  trades,  transcends  his   author- 

bees,  34  N.  I.  Eq.  305.     And  see  Voor-  ity,  and  may  be  made  responsible   for 

bees  V.  Melick,  15  N.  J.  Eq.  533.  their  hire  while  apprentices.     Sparkei 

A  trustee,  appointed  by  the  court  to  v.  Kearney,  a  Jones  Eq.  {N.   Car.)  481. 

■ell  property  and  bring  the  proceeds  By  the  terms  of  a  will,  a  part  of  the 

ktocourtfordispositlon,  whodlsburses  testator's  estate  was  to  be  placed  in  the 

money  without  competent    authority,  hands  of  a  trustee,  to  be  held  (or  the  use 

will  t>e   chargeable   as  if  he  had   the  of  the  testator's  son,  who   was   to  re- 

monej  still  in  hand.  Green  *.  Putney,  ceive  the  interest  Tearly,  the  principal 

I  Md.  Ch.  36].  being   bequeathed   after   the  death  ot 

A  trustee  is  liable  to  be  surcharged  such  son  to  his  heirs.     In  such  a  case 

who  expends  more  money  In  the  erec-  it  was  held  that  the  trustee   must  an- 

tlon  of  a  building  than  is  authorized  by  swer  for  the    part   of  the   principal 

order  of  the  court;  but  if  the  increased  which   he   had   paid   to   the   testator's 

expenditure  is  subsequently  approved  son,  although  such  payment  was  made 

bj  the  court,  he  will  escape   liability,  with  the   consent  of  the   son,  as  well 

ntterson's  Appeal,  104  Fa.  St.  369.  as  that  of  the  remainder-men  in  estt, 

If  the   trustee   fails  to    follow    the  such  payment  being  in  violation  of  the 

directions  given  hira  bv  the  instrument  terms  of  the  trust.  Inasmuch  as  there 

of  trust,  or  disobeys  the  order  of  the  may  be  different  remainder-men  upon 

court,  he  must  answer  for  all  toss  re-  the  termination  of  the  trust.  Grothe's 

suiting  therefrom.     Tucker  l'.  State,  72  Appeal,     135  Pa.  St,  585;    36  W,    N. 

Ind.  243 ;  Gilbert  v.  Welsch,  75  Ind.  557,  C.  (Ph.)  365. 

A    guardian   or    executor    lending  2.  See  infra,  this  title,  Sales  by  lit 

trust  money  In  violation  of  the  require-  Trustee;   Hazeltlne    v.   Fourney,    I30 

ments  of  the  statute,  does  so  at  his  own  111.  493. 

risk,  and  must  make  It  good  in  case  of  S.  See   infra,   this    title,  Rigifs  of 

loss.    Wadaworthir.  Connell,  104  Third  Parties. 

HI.  369.  «.  Thus,  a  trust  to  receive  rents  and 

Trustees   to   whom   property  Is  de-  profits,  and  apply  them  to  the  payment 

vhed,  with   directions  to  receive  and  of  debts,  may  be  satisfied  by  a  sale  of 

bald  for  a  limited  period,  and  tben  pay  the  premises  for  a  term  of  years,  taking 
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Thus,  a  neglect  to  sue,  or  a  delay  in  the  collection  of  a  debt,  which 
may  have  resulted  in  disaster,  if  properly  chai^eable  to  the  par- 
ties beneficially  interested,  must  not  be  imputed  to  the  trustee. 
If  the  trustee  is  acting  under  instructions,  the  loss  is  not  his.' 

His  duties,  unlike  those  of  an  executor  or  administrator,  are 
personal  rather  than  official ;  and  this  is  the  essential  distinction 
between  the  two,  so  that  when  discretionary  powers  are  conferred 
upon  an  executor  which  cannot  be  delegated  or  transferred,  he 
becomes  in  effect  a  trustee,  and  his  duties  are  those  of  a  trustee .• 

b.  Special  Powers. — In  simple  trusts,  the  authority  of  the 
trustee  is  very  limited.  Having  no  control  over  the  property,  and 
being  no  more  than  the  nominal  holder  of  the  title,  he  has  vir- 
tually no  powers  to  exercise  in  reference  thereto,  and  no  duties 
to  discharge.  It  is  with  special  trusts  that  the  courts  have  chiefly 
to  deal,  and  it  is  to  these  that  the  powers  and  duties  considered 
in  this  subdivision  relate.^ 

The  trustee's  powers  are  such  as  are  ordinarily  incident  to  the 
proper  execution  of  the  trust  and  the  care  of  property.*  He  is 
not  limited  to  those  expressly  conferred ;  any  acts  done  in  good 
faith  for  the  manifest  good  of  the  trust  will  be  sustained  ;  thus,  he 

the    whole   rent  in  advance  and   dia-  not  inconeUtent  with  the  trust.     Prud- 

charglng  the  debts.      Rogers  v.  Tilley,  den  v.  Lindslej,  ag  N.J.  Eq.  615. 

10  Barb.  (N.  Y.)  639.  .  To  Oonfeis  Jndffineiil. — A  trustee  can- 

1.  Upon    the   question    of    Imputed  not  incumber  the  trust  estate  by  con- 

negiigence  in  not  collecting  a  note,   a  fession  of   judgment,  as  such,  even  for 

trustee  may  show  that  liefore  the  plain-  the   pure  base -money  of  the   land,  al- 

tjff  acquired  an  interest,  the  others  ben-  though  the  judgment  note  was  given 

eficlally  Interested  directed  bim  to  pur>  at  the  time  of  sale,  and  with  theagree- 

Eue  the    course   of   delay   which  was  ment  that  it  should  be  a  lien  on  the 

attributed   as   negligence.    Johnson   v.  land.     Wilhelm  v.   Folmer,  6   Fa.  St. 

Kendall,  20  N.  H.  304.  396.     But   see   Dickerson's   Appeal,  7 

Tliere  Is   no  peremptory  obligation  Pa.   St.  3115;  Huntt  v.  Townshend,  31 

Imposed  upon  a  trustee  to  sue  upon  a  Md.  336;  too  Am.  Dec.  63. 

bond   passed  to  him  in  that  character  The  general  power  given  to  the  trus- 

the  month  or  year  it  becomes  due,  es-  tee  to  sell  and  reinvest,  does  not  carry 

pecially   when    the   larger   portion   of  with    it   tbe   power   to   settle   various 

those  interested  in  the  trust  approve  of  ejectment  suits  pending  against  him, 

delay.     Waring  v.  Darnall,  10  Gill  &  by  agreeing  to  allow  judgments   to  be 

J.  (Md,)  1:16.  taken  for  the  plaintltT  In  some  and 

3.  See  infra,  this  title,  DhcrtUenary  a^inst  him  in  others.     Lemon  v.  Jen- 

PoTvers;   Greenland   v.   Waddell,  1 16  nings,  51  Ga.  4;]. 

N.  Y.  334;  15  Am.  St  Rep.  400.  «.  The  trustees  of  a  fund  appointed 

3.  See  3upra,  this   title,   Kinds  of  for  the  support  of  a  school,  and,  among 

Trasli — SimfU  and   Sfecial;   Lewin  other  things,  for  hiring  a  teacher,  may , 

on  Trusts,  p.  572 ;  Perry  00  Trusts,  4  when  there  Is  occasion  for  dismissing 

47j;  Lincolnii.  Purcell,2  Head  (Tenn.)  such  teacher  and  retaining  anew  one 

143;  73  Am.  Dec.  196.  to  succeed  him,  agree  with  the  incum- 

B«palr*. — See  infra,  this  title,  Pr^-  bent,  for  en  increased  rate  of  compen- 

lection  and  Preservation.  saUon,  to  retain  his  office  at  the  will  af 

To  Breot  InDraramanta. — See  infra,  the   trustee,   and  until    such  luccessor 

this  title,  Accounting.  shall  be  appointed.     Hildreth  v.  Pink- 

powar  to  BalL— See  infra,  tbis   title,  erton  Academy,  39  N.  H.  317. 

Salts  by  Ike  Trnslee.  One  holding  in  trust  a  note  and  mort- 

To  DwUaate  to  PnWlo  IIim. — Trustees  gage,  may  receive  and  receipt   for  in- 

who  are  legal  owners  of   land  in  fee,  tereit  either  before  or  after  it  is  due. 

may  dedicate  tbe  land  to  public  ttses  and  his  receipt,  although  signed  only 
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may  compromise  claims  by  or  against  the  trust  estate,*  or  submit 
a  controversy  to  arbitration  ;*  and  may,  in  certain  cases,  borrow 

in  his  own  name,  withoat  mentioning  trarjr,  Uie  trustee  must  be  prMumed  to 

tbe  tnut,  will  bind  the  beneflciarlei,  it  have   acted    properlj    In   settllne  the 

the  money    was   in   fact    received   hj  debt.      Meacham   v.   Stemea,  9  Paige 

him  as  trustee.    ThomaGsen  r.  Van  (N.  Y.)  398. 

Wjngaarden,  65  Iowa  687.  A   trustee  majr   compromise  a  debt 

rmnr  to  Vote  noefc.— A  trustee  hold-  due  to  the  trust  estate,  If  he  acts   in 


li^  slock  in  an  Insurance  company 
for  the  benefit  of  others,  U  entitled  to 
TOte  in  the  choice  of  directors-  Mat- 
ter of  Barker,  6  Wend.  <N.  Y.)  509. 
See  Hoppin  v.  Buflum,  9  R.  I.  513;  11 
Am.  Rep.  191 ;  Hoppin  u.  Tobey,  9  R. 
L  41,  and  Wilson  V.  Central  Bridge,  9 
R.I.S9"- 

Powarto  Maaas*  Fropmtr- — A  farm 
and  dwelling  house  were  conveyed  in 
tnut  for  the  wife  of  the  grantor.  Un- 
der the  general  powers  neccBsarily  In- 
ddent  to  the  trust,  It  was  held  that  the     been 


And  the  question  of  good 


Cleveland,  76Ga.si.  ' 

Although,  as  a   general  rule,  a  trus- 
tee has  no  powerto  compromise  a  debt, 

yet ,  where  he  does  so  under  such  cir- 
cumstances as  would  have  obtained 
for  It  the  sanction  of  the  court,  had  a 
previous  application  been  made,  it  will 
be  sustained  if  afterward  questioned. 
Bacot  V.  Heyward,  5  S.  Car.  441. 
And  in  many  cases  the  power  has 
inferred  by  statute.    See  Clarke 


tnutee  might  purchase  furniture,  stock     v.  Cordis,  4  Allen   (Mass.)  466;  Zar 
■nd  farming  utensils,  and  cultivate  In-     """"         •-     -       ...   .     ^  — 

itead  of  renting  the  farm.     Mayfield  v. 
Kilgour,  31  Md.  Z41. 

A  court  of  chancery  will  give  trus- 
teet  appointed  to  sell  under  a  decree, 
the  same  power  to  collect  and  account 
for  rents  due  on  the  property,  when 
taiet  are  effected,  as  Is  given  trustees  lor  11 
to  rent  the  properly  and  receive  the  Trusts,  §  48a ;  Jevi 
profits  when  it  cannot  be  sold  to  advan-    342;   Gorges  v.  Chi 


t«ge.    Clark  v.  Abbott,  i  Md.  Ch.  474, 


Cassavetll,  L.  R.,  .    ,^, 

**  But  If  he  releases  or  compromises 
a  debt  without  sufficient  reason  or  jus-  ' 
tlfication,  or  if  he  sells  a  debt  for  a 
grossly  Inadequate  consideration,  when 
by  proper  diligence  more  could  have 
been  realized,  he  will  be  answerable 

Bush.  I   Vern. 
:,   I   Ch.  Cas. 


promise  made  by  the  trustee  on  his 
own  responsibility  will  be  sustained.  If 
made  for  the  best  interest  of  the  trust 
HUte.  Mills  County  v.  Burlington, 
etc.,  R.  Co.,  47  Iowa  66;  Pool  v.  Dial, 
10  S.  Car.  440;  Clarke  v.  Cordis,  4 
Allen  (Mass.)  466;  Mayer  v.  Foulkrod, 
4  Wash.  (U.  S.)  34Q.  See  also  Blue  v. 
Mirshalt,  3  P.  Wms.  j8i  ;  RatcUff  v. 
Winch,  17  Beav.  ai6;  Forshaw  -v.  Hig- 


the  trustee  to  compromise  the  debts. 
he  cannot  compromise  them  without 
the  consent  of  the  beneficiaries.  Royall 
V.  McKenzle,  35  Ala.  363. 

a.  To  Arl)ltrata.~See  Arb  iTRA- 
TioN,  vol.  I,  p.  646.  It  has  been  held 
that  a  trustee  has  power  to  submit  con- 
troversies to  arbitration  and  bind  his 
trust  thereby.  Davles  v.  Ridge,  3  Esp. 
loi.  See  Hutchins  v.  Johnson,  13 
Conn.  376;  30  Am.  Dec.  63a  and  note. 
€  Alexander,  But  not  against  the  will  of  the  cestui. 
13  !r.  Ch.  137.  And  the  cestui  Is  not  bound.     Yard  *. 

Where  a  creditor  assigns  the  debt  to  Eland,  i  Ld.  Raym.  369 ;  Crum  c. 
trustees,  in  trust  to  pay  debts  due  the  Moore,  14  N.  J.  Elq.  436;  83  Am. 
truitees,  and  for  other  purposes,  and  to    Dec.  ]6a. 

pay  the  surplus  to  the  assignor,  the  Nor  to  the  manifest  injury  of  the 
trustee  has  power  to  compromise  the  cestui  que  trust.  Thus,  where  a  deed 
debt,  and  execute  a  release.  Allen  v.  conveyed  to  trustees  for  the  use  of  a 
lUndolph,  4  Johns.  Ch.  (N.  Y.)  693.  daughter  an  undivided  half  in  real  and 
An  assignee  for  the  payment  of  personal  estate,  the  grantor  and  trustee 
debts,  discharged  a  disputed  debt,  re-  were  not  allowed  to  consent  to  a  partl- 
cdving  thereon  the  amount  admitted  tlon  of  it  by  arbitrators  so  as  to  pre- 
br  tlie  debtor  to  be  due.  It  was  held  vent  the  creditors  of  the  former  from 
^at,  in  tbe  absence  of  proof  to  the  con-  selling  under  execution  his  undivided 
187 
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money  for  the  use  of  the  estate,*  and  execute  a  mortgage  on 
the  property.* 

half  of  any  part  or  the  property.  Thorn-  row  money  to  pay  the  Beftlor'i  debti, 

Bi  f.  DbvU,  6  Ala.  113.  were   acts  altogether   beyond   the  au- 

An  adininiEtrator   or  executor  may  thorlly  conferred   upon    him    by    the 

bind  hU  eaUte  bj  a  subrntision  to  arbi-  trust.     Storrs  v.  Flint,  46  N.  Y.  Super, 

tration.    Jones  v.  Dejer,  16  Ala.  311 ;  Ct.  498. 

Ailing  V.  Munson,  a  Conn.  691 ;  Logs-  Povar  to  Boirow  and  Bzaonta  Hot*!. — 

don  V.   Roberts,   3   T.  B.   Mon.  (Ky.)  See  Gandy  v.  Babbitt,  56  Ga.  64O. 

355;  Overly*.   Overly,  i    Mete.  (Ky.)  9,  Powar  to  Mortyace. — The  power  to 

117;  Bean  f.  Parnam,  6  Pick.  (Mass. ]  mortgage  is  ordinarily  incident  to  the 

369;    Coffin  V.  Cottle,  4   Pick.  [Mass.)  execution  of  the  trust  by  a  trustee  who 

454;   Kendall   t.   Bates,   35   Me.   357;  possesses  general  authority,  and  it  may 

Chadbourn    v.    Chadboum,    9    Allen  be  exercised  by  him  unless  forbiddeti 

(Mass,)  [73,     See  Yarborough  v.  Leg-  br  the  inslniment  creating  the  trust  or 

gett,  14  Tex.  677.     And  so  may  a  guar-  clearly  foreign  to  the  purposes  of  the 

dian.    Roberts  v.  Newbold,  Comb.  318;  trust.     McBrayer  v.  Cariker,  64  Ala. 

Hutchlns  11.  Johnson,  II  Conn.  376:30  qo ;   Miller   v.   Redwine,   7;  Ga.   130; 

Am.  Dec.  61a.  And  see  Strong  i..  Beron-  Pike  v.  Baldwin,  68  Iowa  363;  Dibrell 

ion,  18  Ala.  168;   Weston  v.  Stuart,  11  v.  Carlisle,  51  Miss.  785 ;   Hamilton  i>. 

Me.  336 ;  Goleman  *.  Turner,  14  Smed.  Mound  City  Mut  L.  Ins.  Co.,  3  Tenn. 

&  M.  (Miss.)  118 ;  McComb  v.  Turner,  Ch.  134.     See  Taylor  v.  FrankfiQ  Sav. 

14  Smed.  &  M.  (Miss.)  119.  Bank,   50   Fed.    Rep.   189;    Weeks  i>. 

1.  Power  t«  Borrow. — The  power  to  Cornwell,  104  N.  Y.  335;  Rogen  v. 
borrow  depends  altogether  upon  the  Rogers,  iii  N.  Y.  338. 
necessities  of  the  trust.  If  the  trust  is  The  power  to  "  sell  and  dispose  of  " 
involved  in  debts,  or  the  estate  is  de-  trust  proper^  was  held.  In  Waterman 
predated  by  neglect  or  waste,  it  may  v.  Baldwin,  68  Iowa  155,  to  be  broad 
become  necessary,  in  order  to  preserve  enough  to  authorize  a  mortgage. 
it,  that  the  trustee  borrow  money  for  Power  may  properly  be  granted  ftt 
that  purpose.  See  Ferry  on  Trusts,  chambers  to  a  trustee  to  mortgage  the 
4  486;  Tramp's  Case,  29  Beav.  353;  trust  estate,  on  a  proceeding  instl- 
Hoare's  Case,  30  Beav.  315.  The  rule  tuted  for  that  purpose.  {Overruling 
assUted  bjFerr^isthat,"If  thetrus-  Iverson  v.  Saulsbury,  68  Ga.  790.) 
tees  "—of  a  tradmg  company  or  part-  Weems  v.  Coker,  70  Ga.  746. 
nership — "incur  expei>ses  and  debts  One  who  holds  lands  in  trust  for  « 
within  the  scope  of  their  authority  _/«»■<  coi^trf  and  the  heirs  of  her  body, 
and  in  the  ordinary  business  of  the  with  remainder  in  fee  to  her  huslund, 
company,  or  borrow  money  to  pay  tor  contingent  on  the  husband's  survivor- 
such  expenses  or  debts,  the  company  ship  and  her  death  without  issue,  may 
are  in  equity  liable  to  pay  or  contribute  mortsage  such  lands,  if  the  beneficiarj- 
to  the  payment  of  such  debts."  Perry  and  husband  join,  and  by  such  mori- 
on Trusts,  Ij  486.  gage  bind  her  life  estate  and  the  hua- 

He  may  borrow  money  to  pay  off  band's  contingent  remainder,  although 
tax  liens  upon  the  estate  and  execute  a  such  mortgage  cannot  aSect  the  inter- 
mortgage  to  secure  such  loan.  U.  S.  ests  of  the  heirs  of  the  feme  coverf-M 
Trust  Co.  V.  Roche,  116  N.  Y.  uo.  body.     Wood  v.  Kice,  103  Mo.  319. 

It  is  permissible  to  borrow  money  to  And  a  trustee  tor  a  married  women 

carry   out   the  purposes   of  the   trust,  may  mortgage  the   trust  property  to 

Burroughs  i'.  Bunnell,  70  Md.  18.  secure  the  unpaid  balance  of  purchase- 

misn  Tmstw  Kay  Mot  B4>rTDW. — By  money,  where  the  deed  and  mortgage 

the  terms  of  a  trust,  the  duties  of  the  are    executed    simultaneously   and   as 

trustee  were  limited  to  the  application  part  of   the  same   transaction.     Mav- 

of  moneys  coming  into  his  hands  from  rich  v.  Grier,  3  Nev.  jz;  93  Am.  Dec. 

the  sale  of  goods  to  the  payment,  first,  373. 

of  the  cost  of  conducting  the  business,  lie  may  execute  a  mortgage  to  par 
then,  to  the  payment  of  A  and  B,  who  the  debts  of  the  trust.  Gilbert  v.  Gil- 
had  advanced  money  to  the  settlor.     It  bert,  39  Iowa  657. 

was    held    that  the    execution  of  any  If  he  has  authority  to  repair  and  im- 

notes  by   the  trustee,  and  particularly  prove  and   to  borrow   money,  he  baa 

'    otes  on  which  to  bor-  power  to  mortgage  for  that  purpow. 
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Wetmoie  v.  Holsman,  14  Abb.  Pr.  (N. 
Y.)  3";  n  How.  Pr.  (K.  Y.)   303. 

But  a  mortgage,  bj  the  triuteea,  of 
ueEtate  held  ic  trust  to  receive  the 
KDti  aod  profits  and  pay  them  over  to 
the  ceslvi  que  trust,  ia  void  under  the 
NtTB  rark  BUtute,  and  tio  sanction  of 
the  court  prior  to  its  execution  can 
rive  it  validity,  Cruger  v.  Jones,  18 
Barb.  (N.  Y.)  ^. 

Where  a  triietee  has  neglected  to 
pay  taxes  and  water-rates  on  the  trust 
Mtate,  and  tbe  court,  on  petition, 
giants  leave  to  borrow  sufficient  money 
on  DtOTtgage  to  pay  the  same,  in  order 
b>  prevent  the  threatened  sale  of  the 
property,  a  loan  made  by  the  trustee, 
secured  by  his  mortgage  on  the  trust 
properly,  is  permissible,  and  not  void, 
BDder  the  Ifeai  York  Rev.  St.,  p.  730,  ^ 
6j,  which  provides  that  where  the  trust 
iseipressed  in  tbe  instrument  creating 
Ihe  estate,  every  conveyance  in  con- 
travention of  the  trust  is  void.  U.  S. 
Trust  Co.  V.  Roche.  116  N.  Y.  no. 

Certain  realty,  on  which  were  old 
bnildingi,  was  devised  to  the  executors 
in  tmst  for  the  testator's  widow  for  life, 
with  remainder  to  ber  children.  The 
s  were  Kiven  a  discretionary 
Mil.     The  cost  of  keeping  tbe 
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boildinga  In  repair  was  verv  great;  it 
wa)  not  advisable  to  sell,  and  it  was  de- 
sirable that  the  old  buildings  should  be 
replaced  by  new  ones.  The  remainder- 
DienweTe  infants.  Under  the  ctrcum- 
■tanceE,  it  was  held  that  the  court  would 
permit  the  estate  to  be  mortgaged  to 
raise  money  to  erect  new  buildings. 
Scbulting  V.  Scbulting,  41  N.  J.  Eq. 
130. 

A  trustee  of  real  estate,  at  law,  has 
I  right  to  execute  a  mortgage  of  such 
estate,which  mortgage  derives  Its  force 
from  his  interest,  and  not  from  a  mere 
power;  but  if  the  mortgage  is  improp- 
ecW  executed,  the  trustee  will  be 
liible  in  equity  to  bis  cestuis  que  trust; 
and  their  equity  may,  under  certain 
circumstances,  follow  the  legal  estate 
lata  the  handsof  the  mortgagee,  or  the 
patchaser,  under  proceedings  to  fore- 
close it.  Magraw  v.  Pennock,  3  Grant 
Cu.  (Pst.)  S9. 

Where  *  trustee  and  the  ctilmi  que 
Iruti  mortgage  the  trust  property  in 
breach  of  the  trust,  they  cannot  set  up 
Inch  breach  in  defense  of  an  action  by 
the  mortgagee  on  tbe  mortgage.  Ry- 
der 1.  Siason,   7  R.I.  341. 

When  TrutM  Hay  Kot  Horteai*-— 
Cnifare  Hewitt  v.  Phelps,  105  U.  S. 
393;  Norton  f.  Phelps,  54  Miss.  471; 


Clopton  V.  Gholton,  53  Miss.  466; 
Seborn  v.  Beckwith,  30  W.  Va.  774. 

In  the  absence  of  authority,  the 
trustee  cannot  incumber  land  con- 
veyed to  him  for  the  benefit  of  a  mar- 
ried woman.  Seborn  v.  Beckwith,  30 
W.  Va.  774- 

Tbe  trustee  of  a  naked  trust  cannot 
bind  the  trust  estate  by  mortgage. 
Grifiin  f.  Blanchar,  17  Cat  70. 

A  trustee  with  authority  to  mort- 
gage an  estate,  for  the  purpose  of  rais- 
ing money  to  discharge  a  debt  against 
it,  cannot  render  the  estate  liable  by 
executing  a  mortgage  In  his  individual 
capacity ;  and  such  a  mortgage  cannot 
be  enforced  against  the  principal  or 
his  deviseeo.  Gilbert  v.  Gilbert,  39 
Iowa  657. 

A  trustee  cannot  mortgage  tbe  trust 
estate  for  a  debt  not  reduced  to  a  judg- 
ment, and  the  validity  of  which  Is  de- 
nied by  the  tieneGciaries.  Reilly's 
Estate,  13  Phila.  (Pa.)  101. 

The  rights  of  the  cestui  que  trust  are 
not  affected  by  the  execution  of  a  mort- 
gage on  the  premises  by  the  bolder  of 
the  legal  title,  without  his  content 
Harris  11.  Mclotyre,  mS  111.  175. 

Where  property  is  left  In  trust  to  the 
testator's  daughter  for  life,  with  re- 
mainder to  her  children,  the  property 
cannot  be  mortgaged  by  order  of  the 
court  to  raise  funds  to  improve  the  es- 
tate, unless  the  children  are  made  par- 
ties.    Horspool  v.  Davis,  6  Bosw.  (N. 


Y.)5 


5,  the 


denied  the  trustee's  authority  b 
create  a  lien  upon  the  property  of  the 
trust  estate,  or  the  crops  to  be  made 
thereon,  for  supplies  furnished  with 
which  to  make  such  crops. 

Under  tbtNe^v  Tork  Statute  of  1886, 
which  empowers  the  supreme  court  to 
authorize  a  trustee  to  sell  the  mort- 
gaged lands,  when  it  appears  "that  it  is 
lor  the  best  interest  of  said  estate  so  to 
do,  and  that  it  is  necessary,  and  for  the 
benefit  of  the  estate  to  raise,  by  mort- 
gage thereon,  or  by  sales  thereof, 
funds  for  tbe  purpose  of  preserving  or 
improving  such  estate ;"  no  authority 
is  thereby  conferred  to  execute  a 
mortgage  for  the  purpose  of  paying 
an  annuity  given  by  a  will  by  which 
the  lands  were  devised,  even  if,  under 
the  will,  the  annuity  is  a  charge  on 
such  lands;  nor  to  execute  a  mortgage 
to  obtain  money  to  pay  taxes  or  assess- 
ments, which  are  not  liens  on  the 
property  when  the  proceedings  are 
commenced.    Matter  of  Clarke  (Su- 
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The  power  to  lease  may  sometimes  be  implied.*  When  neces- 
sary for  the  protection  and  preservation  of  the  trust  estate,  the 
trustee  may  sue  in  his  own  name,*  and  may  also  remove  incum- 
brances from  it.' 

c.  Discretionary  Powers. — The  better  opinion  seems  to  be 
that  the  courts  will  refuse  to  control  the  exercise  of  discretionary 

powers  by  trustees,  and  that  it  ts  only  when  the  confidence  of  the 
settlor  is  violated  by  a  wanton  disregard  of  the  rights  of  the  bene- 

preme  Ct.),  14  N.  Y.  Supp.  « ;  aff'd  diligence  as  well  as  good  faith,  and  If  it 

without  opinion,  138   N.   Y.  658.     In  is  aliown  that  due  dfligence  would  have 

the  same  case,  a  will  which  bequeathed  secured  a  much  higher  rent  at  the  time 

to  the   widow  certain  property  in  lieu  the  lease  was  made,  the    lease  will  be 

of  a  dower,  aUo  gave  her  the  use  or  the  held  void.     GrifTen  v.  Ford,  i    Bosw. 

teitator's  house  and  household  goods  (N,  Y.)  113. 

for  life,  and  provided  an   annuity  for  A  inigtee  cannot  divest  the  title  of 

her.     It   was   held   that  no  such  trust  the  cestui    que    trust,  or    subject  the 

was  created  as  could,  under  this  same  trust  property  lo  the   payment  of  bis 

statute,  authorize  the   mortgaging  or  owndehtsor   those  of  a  third  person, 

selling  of  the  real  estate.     Matter  of  by  permitting  the  property  to  be  hired 

Clarke  [Supreme  Ct.J.  14  N.  Y.  Supp.  out  by  another,   the  donees  being  in- 

43;  af'd  128  N.  Y.  658.  fantB.     Easly  v.  Dye,  14  Ala.  158. 

Where  a  trustee  has  the  authority  to  Where  the  lease  by  the  trustee  con- 
malte  an  expenditure,  and  has  no  trust  tained  a  covenant  to  renew  the  lease  or 
funds,  and  such  expenditure  is  required  pay  for  certain  erections  which  the 
to  protect  the  trust  estate,  he  cannot  lessee  was  to  make,  on  the  refusal  of  the 
make  the  expenditure  a  charge  on  the  trustee  to  renew  at  the  termination  of 
trust  estate  except  tiy  express  agree-  the  lease,  the  trust  estate  is  liable  to  pay- 
ment. Johnson  v.  Leman,  30  III.  App,  for  the  ereclions.  Robinson  *,  Kettle- 
370.  tas,  4  Edw.  Ch.  (N.  Y.)  67. 

As   to   the   power   under   a  will   to  Where  a   will   empowers   a   trustee 

mortgage    the   estate,   tee   Weeks    v.  to  make  alease  for  "  twenly-one  j'ear* 

Cornwell,  104   N.  Y.  335;   Rogers  r.  from   the    making    thereof,"   he   must 

Rogers,  iii  N.  Y.  i]8.  lease  in  possession,  and   if  there   is   a 

To  Allien  KortBftCft. — Where  a  trus-  valid  outstanding  term  at  the  time  a  new 
tee  clothed  with  full  power  to  manage  lease  Is  made  "  (or  twenty-one  years 
and  control  the  trust  estate,  assigns  a  from  date,"  the  lessee  can  enter  only  at 
mortgage  impressed  with  the  trust,  to  the  expiration  of  the  existing  term,  and 
a  dana  jide  purchaser  or  pledgee,  the  the  new  lease,  being  the  grant  of  a  re- 
assignment cannot  be  impeached  by  version,  is  void.  Griffen  v.  Ford,  i 
the  cestui  que  trust.  Dillftye  v.  Com-  Bosw,  (N.  Y.)  133.  In  this  case  Itwaa 
mercial  Bank,  31  N.  Y.  345.  held  that  a  lease  for  twenty -one  years, 

1.    Power  to  Isaas  is  an    implied  with  the  right  of  renewal  for  two  sim- 

¥iwer.      See    Lewin   on   Trusts  and  liar  terms,  made  under  a  power  to  lease 

rustees,   p.  595  ;   Perry  on   Trusts,   4  for  twenty-one  years  only,  was  not  void, 

484;    Naylorv.    Am  it  t,  I   Ruse.  &  M.  hut   that   equity   would   sustain  it  for 

foi ;  ntipatrick   v.  Waring,  L.  R,  11  twenty-one  years  and  cut  off  the  right 

r.   Rep.  3J ;  Bowes    v.  East    London  of  renewal. 

Water  Works   Co.,  Jac.  314;  Drohan  I.  rowet  to  Sub. — As  to  the  power  to 

V.  Drohan.   1    B.   &   B.   185;    Middle-  sue,  see  infra,  this  Htle,  Procedure— 

ton  V.  Dodswell,  II    Ves.   368;    Atty.  Parties.    But  com/of-e  Nelson  v.  Ea- 

Gen'l  V.  Owen,  10  Ves.  560.  ton,  J  Abb.  Pr.  (N.  Y,)  305,  where  it 

Trustees   with   power   to  pay  debts,  was  held  that  a  trustee  holding  a  choae 

etc.,  out  of  an  estate,  but  not  to  sell,  in  action  in  trust,  with  power  to  sell  It, 

take  by  implication  the  power  to  lease  had  no  implied  power  to  sue  upon  it. 

the  real  estate  on    terms  usual  in   the  S.  To    Bemove    InonmbrmneM.  —  He 

locality.    Matter   of   Odell's  Estate,  i  may  pay  off  liens  o 

Conn.   (N.    Y.)  94.      A   trustee    with     Pratt  p.  Thornton,  a  .,.,^,.    -- 

power   to   lease  for  the  best  improved  Dec.  492 ;  Harrison  v.  Mock,  10  Ala. 

We     18;      "^ 

140 


Conn.  (N.  Y.)  94.  A  trustee  with  Pratt  p.  Thornton,  28  Me.  355;  48  Am. 
power  to  lease  for  the  best  improved  Dec.  492 ;  Harrison  v.  Mock,  10  Ala. 
rent  obtainable,  must  use   reasonable     185 ;  CrutchBeld  v.  Haynes,  14  Ala.  49, 
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Gciary,  or  of  the  interests  of  the  trust,  that  they  will  reject  what 
the  trustee  has  done.  Some  authorities,  however,  maintain  a 
contrary  view.* 

In  thu  lut  caie  It  being  (aid :  "  If  Ihis  deed  of  trait,  without  the  InterpositloD 
■mm  not  the  law,  a  tmscee  could  not  of  the  chancellor.  O'Bannon  v.  Mui- 
protMt  the  tnjrt  property  for  the  ben-  •elman,  a  Duv.  (KyO  S'^Z- 
efit  of  the  ctstmi  que  irutt."  Where  a  testator,  In  giving  land  and 
L  See  Powers,  vol.  i8,  pp.  987-99^.  negroes  to  the  separate  uic  ol  his  mar- 
See  alio  article  on  "  Trustees'  Dlscre-  ried  daughter,  exprcEsed  a 


HI  "from  London  LawTinies,i7Chlc. 
L.  lour,  410;  Marker  v.  Langley,  ga 
U.  S.  143;  Smith  V.  Wlldman,  M 
Conn.  384;  Veazie  v.  Forsaltb,  76  Me. 
171;  Morse  -B.  Morrell,  81  Me.  So;  Na- 
lioosl  Exchange  Bank  v.  Sutton,  147 
HsM.  131  ;  Ames  v.  Scudder,  II  Mo. 
App.  168;  Adams  Female  Academy  v. 
Adams.  65  N.  H.  My,  Read  v.  Patler- 
K)n.44N.  J.  Eq.  an;  6  Am.  St.  Rep. 
877  and  note;  Banning  v.  " 
Dem.  [N.  Y.)  337;  Naglee's 
Pa.  Si.  154;  Blalsdell  v.  Stevens, 
Vt.  179;  Cochran  v.  Paris,  11  Graft. 
(Vb.)  356;  Cole  T/.  Wade,  16  Vet.  47 ; 
Walker  v.  Walker,  5  M  a  d  d.  434; 
French  v.  Davidson,  3  Madd.  396 ;  Bi 
reton  v.  Breretoi         "        "  "■ 

o.  Parker,  19  V. 

L.  R.,1  Maeq.  H.  L,  Sc.Cas.  11  ;Tem' 
pest  V.  Camoys,  »i  Ch,  Div.  571 ;  Gii- 
borae  v.  Gisborne,  L.  R.,  a  App.  Cas 
300;  36  L,  T.  N.  S.  564;  Tabor  v 
Brooks,  10  Ch.  Div.  373;  /•  re  East- 
■  1^   395 


in  her  husband,  and  forbade  the 
trustee  from  letting  him  have  posses- 
sion of  the  slaves,  but  left  it  optional 
with  him  whether  he  would  rent  the 
land  or  permit  the  familj'  to  occupy  It, 
it  was  held  that  the  husband  and  wife 

equity  to  compel  the  trustee  U 


them  poBseHslon  of  the   property 
home.     Cox  v.  Williams.  «  lonea 
Eq.  (N.  Car.)  150. 


for  a  home. 


wood  T>.  Clark,  48   L. 


Div. 


3?-. 


In  Xichols  11.  Rogers,  139  Mass,  146, 
•n  initniment  had  been  executed  con- 
ferring upon  Rogers  "the  sole,  absolute 
snd  untrammelled  control"  of  the 
grantors'  respective  interests,  author- 
iziDg  him  to  distribute  them  as  he  from 
time  to  time  might  think  l>est,  the  sev- 
eral sums  paid  to  him  to  be  used  as  his 
bnt  judgment  might  approve,  he  to 
employ  his  best  energy,  skill  and  judg. 


Where   testamentary   trustees    have 
Estate,  52     power  to  sell  and  Invest  the  proceeds 
" "'     ot  the  trust  estate,  and  after  the  pay- 
ment of  debts,  etc.,  to  pay  the  income 
to  the  beneficiary  for  life,  and  at  her 
death  to  divide  it  lietween  the  testator's 
children,  the  court  will   not  restrain  a 
Clarke    sale   by   the  trustees,   although    made 
^  Weller  v.Ji.eT,     before   the  time  fijied  for  distribution, 
~  unless  they  were  proceeding  from  im- 

E roper  motives.  Champlin  v.  Champ- 
n,3Edw.  Ch.  (N.  Y.)S7I- 
Where  certain  real  and  personal 
property  was  devised  to  a  trustee,  to 
collect  the  rents  and  pay  them  to  the 
testator's  daughter  until  she  should  lie 
twenty-iivp  years  of  age,  at  which  time 
it  WHS  to  pass  to  her  absolutely,  with  a 
proviso  that  the  trustee,  in  his  discre- 
tion, might  transfer  all  of  such  proper- 
ty to  her  before  attaining  that  age.  with 
a  remainder  over  to  t  h  e  testator's 
brother  In  case  of  her  death  without  is- 
sue before  the  cohveyance  of  the  prop- 
erty to  her,  and  the  trustee  transferred 
portion    thereof    to    her    before   -*-- 


;  23  Ch. 


iDe'nt,  and  obtain  for  the  grantors  sub-  reached   the   specified   age,  it  was 

itantial  and  positive  benefits  from  his  held  to  be  a  lawful  exercise  of  the  dia- 

labors  in  the  premises.    The  property  cretion  given   him.     Sellew'a    Appeal, 

nnder  his  charge  consisted  of  a  mine  36  Conn.  196. 

located  in  Arizotia.    Less  than  six  A  testator  bequeathed  property  to  a 

months    after   Rogers'   trustee   under-  trustee  to  be  applied   to  the  benefit  of 

look  the  management  of  the  trust,  suit  the  cestui  que  trusl  as  should,  in   the 


ns  brought  in  equity  by   one  of  the 

parties  in  interest  to  termini 

It  was  held  that  thii 

premature,  sufTicient  time  ^ 

(Upied  for  the  proper  closing  up  of  the 

business. 


judgment  of  a  judge  of  probate, 
found  necessary,  and  it  was  held  that 
the  trustee  was  accountable  In  a  chan- 
ceiT  court  for  the  property  received 
and  not  in  the  court  of  protiate  ;  that  in 
the  exercise  of  the  "  discretion"  and 
"judgment"  confided  to  him,  the  judge 
of  probate  acted  personally  and  ofli- 
deslgnated  In  the     clalty,  and  that  no  appeal  lay  from  his 
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proceedings   and   doings.     Downer   v.  Ihority  is  unlversBlly  denied.     But  the 

Downer,  9  Vl.  aji.  discretion  of  trustees maj,  without  im- 

Where  a  trustee  was  authorized  bj  a  proprietj,  be  likened  to  that  of  judges. 
will  to  transfer  the  trust  property  to  It  is  not  an  arbitrary  discretion.  It 
the  ceilai  que  trmt  absotutely,  when-  doesnotincludetheunrestrained  power 
ever  he  should  become  perfectly  satis-  to  do  what  the  trustee  pleases.  To  ex- 
iled that  it  would  be  for  his  best  inter-  tend  it  that  far  is  lo  make  it  a  means 
est,  and  by  statute  the  jurisdiction  of  of  destroying  the  trust  which  it  was 
the  supreme  court  in  the  case  of  testa-  intended  to  ard  and  maintain.  The 
mentary  trusts  was  tnade  "  subject  to  trustee,  instead  of  doing  merely  what, 
any  provisions  contained  in  the  will,"  In  his  present  circumstances,  he  chooses 
and  the  court  was  forbidden  lo  "  re-  to  do,  in  deference  10  his  interests  or 
■train  the  exercise  of  any  powers  given  inclinations,  is  to  do  that  which  his 
by  the  terms  of  the  will,"  it  was  held  honest,  disinterested  judgment  ap- 
that  even  if  the  court  had  power  to  proves,  or  ought  to  approve."  And 
overrule  the  discretion  of  the  trustee  this  language  is  quoted  with  approval 
and  order  him  to  transfer  the  property  br  Simonlon,  ].,  in  Bound  ti.  South 
to  the  beneficiary,  it  should  be  exer-  Carolina  R.  Co.,  50  Fed.  Rep,  854. 
cised  only  upon  the  fullest  and  clearest  Although  a  trustee  has  discretion  as 
"  "  "  >-  -•  .  -n  ..  to  the  time  and  amount  of  payments  lo 
be  made  to  a  married  woman  out  of  a 
n  Bound  v.  South  Carolina  R.  Co.,  50  trust  fund  for  her  benefit,  yet  if  he  re- 
Fed.  Rep.  854:  "There  can  he  no  fuses  to  make  any  payment,  he  is  guilty 
doubt  that,  however  large  the  discre-  of  a  breach  of  trust  against  which  a 
tlott  of  trustees  may  be  in  the  exercise  court  of  equity  will  relieve.  Collins  v. 
and  execution  of  their  trusts,  the  court  Severson,  a  Del.  Ch.  334. 
never  loses  its  power  to  review  the  Where  a  deed  of  trust  authorized  a 
use  of  this  discretion,  and,  if  need  be,  trustee  of  land  to  sell  the  same  when 
to  correct  any  abuse  in  its  exercise,"  "in  his  opinion  the  same  could  be  sold 
citing  Perry  on  Trusts,  J  511.  See  and  the  proceeds  invested  in  other 
also  Cromie  v.  Bull,  81  Ky.  646;  Ire-  lands  advantageously  to  those  con- 
land  i'.  Ireland,  84  N.  Y.  331 ;  Bacon  cemed,"  it  was  held  that  this  power, 
t!.  Bacon,  cc  Vt.  243 ;  Albright  v.  Al-  though  great,  was  not  unlimited ;  that 
bright,  91  N,  Car.  320;  In  re  Roper's  he  was  to  exercise  his  judgment  not 
Trusts,  40  L.  T.  97;  11  Ch.  Div.  271;  hU  will,  and  could  only  sell  and  rein- 
/«  re  Weaver,  ai  Ch.  Div.  615;  Allen  vest  the  proceeds  when  both  of  these 
■D.  Harris,  if  Ch.  Div.  333.  acta  would,  in  his  opinion,  be  advan- 

The  court  will  control  the  discretion  tageous  to  the  beneficiary.     Wormeley 

of  the  trustee  to  the  extent,  and  only  v.  Wormeley,  i  Brock,  (U.S.)  230.     A 

to  the  extent,  of  compelling  an  honest  trustee  with  such  power  must  exercise 

and  bona  fide  exercise  thereof  for  the  that  opinion  fairly  and  honestly,  and  if 

purposes  designed  in   the  creation  of  he  appears  to  have  been  swayed  hy  prl- 

the  trust.     Bacon  -o.  Bacon,  55  Vt.  243.  vate  interest  and  selfish  ends,  and  that 

In  Tal)or  v.  Brookes,  10  Ch.  Div.  the  price  was  utterly  disproportionate 

^731   39   L.   T.  N.   S.  538,  where  the  to  the  real  value  of  the  estate,  a  court 

trustees  were  to  apply  the  income  of  a  of   equity   will   not  sanction   the   act. 

fund  as  they  should  in  their  uncon-  Wormely  r.  Wormely,  8   Wheat.  (U. 

trolled   and    irresponsible   discretion  S04ai, 

think  proper,  Vice  Chancellor  Malins  If  trustees  have  discretionary  power 

held  that,  although  in  his  opinion  the  to  execute  a  deed  of  the  trust  property, 

trustees  were  not  acting,  judiciously,  a  court  of  equity  may,  in  a  proper  case, 

yet  he  ought  not  to  interfere  as  there  compel  them  to  execute  a  conveyance, 

was  no  proof  of  mala  fides.     See  also  Saunders  v.  Schmaeizle,  49  Conn.  59, 

Camden  v.  Murray,  16  Ch.  Div.   i6t ;  A  testatrix   left  her  property  to  her 

43  L.  T.  N.   S.  661 ;   Tempest  v.  Ca-  husband,  in  trust  to  hold  and  manage 

mors,  ai  Ch.  Div.  571.  for  his  support  during  life  and  for  the 

Of  the  nature  of  this  discretion,  Mr.  support  and   education  of  their  chil- 

Freeman,  in  his  note  to  Read  v.   Pat-  dren,  with  full  power  and  authority  to 

tersoa,  44  N.  J,  Eq,  211;  6  Am.   St  collect  and   dispose   of  the  rents  and 

Rep.  885,  says:  "Formerly  courts  of  profits  "in  such   manner  as  he  might 

equity    supervised  and  controlled    an  think  best"  for  the  purposes  of  such 

exercise   of   discretionary    powers  by  trust,and tolmprovetherealestate,and 

trustees.    At  the  present  time  this  au-  inveetorreinvestthesameatdiEcretion, 
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It  is  not  permissible  to  confer  upon  the  trustee  such  broad 
powers  and  unlimited  discretion  that  the  purposes  of  the  trust 
cannot  be  clearly  determined,  nor  the  identity  of  the  cestui  que 
trust  established.  Thus,  in  one  instance,  a  power  reposed  in 
the  discretion  of  the  trustees  to  select  the  beneficiary  was  held  to 
be  invalid.' 

8.  Deltgation  of  Powen  and  DntiM. — Where  the  trustee's  duties 
are  personal  and  involve  the  exercise  of  discretion,  they  are  not  to 
be  delegated.'  It  is  only  ministerial  acts  which  he  may  intrust 
to  an  agent,  and  over  these  he  must  exercise  a  close  supervision.' 

tnd  it  was  held  tbat  he  was  not  vested  Mo.  6iz ;   Heyer   v.  Deaves,  i  Johni. 

with  arbilrsry  power  over  the  income  Ch.  (N.  Y.)   154;  Berger  v.    Duff,  4 

tnd  as»ets  of  the  esMte,  but  that  he  Johns.  Ch.  (N.  Y.)  368;  Niiw  v.  Ste- 

cotild   be    controlled    by    a   court    of  vens,   4    Den.    (N.   Y,]  399;    Sinclair 

tqnitj  in  his  disposition  thereof.     Mc-  v.  Jackson,  8  Cow.  (N.  Y.)  543  ;  New- 

Doosld    TJ.     McDonald,    93    Ala.    537.  ton  v.  Bronson,  13  N,  Y.  587;  6j  Am. 

Where  the  trust   is  for  the  common  Dec.  8g;  Suarez  v.  Pumpelly,  3  Sandf. 

upportorR father  and  bis  family,  and  Ch.    (N.   Y.)    336;    Andrew  v.   New 

the  father  erocsly   fails   to  discharge  York   Bible,   etc.,  Soc.,  4   Sandf,   (N. 

hildutr  in  dispensing  the  income  for  Y.)   156;   Wilson  v.  Towle,  36  N.  H. 

the  purposes  for  which  it  was  given,  129;    McMurtrie   v,   Pennsylvania   L. 

llthough  he  is  made  sole  judge  of  the  Ins.  Co.,  9  Phila.  (Pa.J   539;  Fuller  v. 

necessities  of  his  family  by  the  instru-  O'Nell,  69  Tex.  349;  5  Am.  St.  Rep. 

ment  creating  the  trust,  the  court  will  ^9;  Seely  v.  Hllls,4g  Wis.  473;  Trutch 

asm  me  the  distribution  of  the  income  v.   Samprell,   30   Beav.    116;  Ingle   v. 

10  as  to  secure   a   jast  and   equitable  Partridge,  3a  Beav.  661  ;  Chambers  v. 

participation    therein   by   the   benefi-  Minchin,  7   Ves.  196;    Turner  t>.  Cor- 

daries.     Babbitt  v.  Babbitt,  s6  N.  J.  ney,  5  Beav.  J17;  Wilkinson  v.  Parry, 

Eq.  44.    See  also  Oliver  v.  Oliver,  3  4    Russ.   373 ;    Bayley    v.   Mansell,  4 

N.  ].  Eq.  36S;   Jacobus  v.  Jacobus,  30  Madd.   336;  Crewe  v.  Dicken,  4  Ves. 

K.  J.  Eq.  49;  Hamley  v.  Gilbert,  i  jac.  97.     If  the  trust  is  one  of  discretion,  a 

3S4 ;    Foley   v.   Parry,   c     Sim.    138;  delegation  of  it  will  be  absolutely  void. 

Hidow   V.   Hadow,  9   Sim.  438;   Tub-  Lewin   on  Trusts   357;  Perry,   4  408; 

ber  V.  Jubber,  9  Sim.  503 ;   Watdle  *.  Alexander  *.  Alexander,  z   Vea.  643 ; 

CUxton,  9  Sim.  524;  Wetherell  11.  Wil-  Bradford    o.  Belli  eld,    3  Sim.  364; 

•on,  I  Keen  80 ;   LoDgmore  v.  Eleum,  Hitch  v.  Leworthy,  3  Hare  300 ;  Atty. 

I  Y.  &  C.  C.  C.  363;   Raikes  v.  Ward,  Gen'l  v.  Scott,  1   Ves.  413;  Wilson   v. 

I   Hare    445;    Jodrell    v.    Jodrell,    14  Dennison,    Ambl.    83  ;     Singleton    v. 

Beav.  413;  Castle  v.  Castle,  i   De  G.  Scott,  11  Iowa  589;  Doe  v.  Robinson, 

^J'35>,   Sparhawk  v.  Sparhawk,  114  14  Miss.  688. 

Mats.  356.  A  trustee  cannot  give  a  general  au- 

1.  Tilden  v.  Green,  130  N.  Y.  45.  tborfty  to  an  agent  to  esercise  a  dele- 

1.  See  article  by  Arthur  Biddle  on  gated   discretionary    power   unless 

'Del^atioD  of  Discretionary  Powers  given    special    authority  to   do  so  by 

by  a  Truste*,"  la   Cent.  L.  Jour.  366,  the   instrument    creating;   the    trust. 

390;  Lewin   on  Trusts  (ist  Am.   ed.)  Hawler  v.  James,  5  Paige  (N.  Y.)  318. 

351;  Perry  on  Trusts,  i^  187,  401,408,  See    also    infra.    thU  title,   Co-Trmi- 

77S,  806;  /»   re  Quong  Woo,  13  Fed.  lies. 

Rep.  119.     See  Pearson  n^amison,  i  S.  As   to   the   fact  that    ministerial 

McLean   (U.    8.)    199;    Coquard   ti.  duties  may  be  delegated,  see  Gilles- 

Cbariton   County,  14  Fed.  Rep.   303 ;  pie  v.  Smith,  39  111.  473;   81  Am.  Dec. 

Saunders  f.  Webber,  39  ChI.  390;  Voce  738;  Jones  i/.  Sergeant,  4^   Miss.  333; 

c.  International  Imp.  Fund,  1  Woods  Tyler   v.   Herring,    67   Miss.    169;   19 

(U.  S.)  647 ;  Winthrop  v.  Atty.  Gen'l,  Am.  St.  Rep.  363. 

138  Man.  358;   Whittlesey  v.  Hughes,  This  means  that  a  trustee  may  em- 

39  Mo.   13;    Bales   v.   Perry,  ji    Mo.  ploy  agents,  attorneys,  brokers  or  serv- 

449;  Graham   v.  King,  30  Mo.  23;   11  ants   with   the    same  freedom    that 

Am.  Rep.  401;   Howard  v.  Thornton,  would  be  exercised  by   any  ordinarily 

JO  Uo.  391 ;    St.  Louis   v.   Priest,  88  prudent  man  under  the   same  circum- 
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If  he  acts  through  agents,  or  imposes  upon  anyone  else  the  execu< 

tion  of  the  trust  reposed  in  him,  he  does  so  at  his  peril,*  unless 

Btancet;    and    he   is,  of  course,   pro-  title,  5(i/m  by  the  Truilee — PovMr  of 

tected   if  the   oecetgities  of  the   case  Sale. 

require  the  delegation  of  purely  min-  If  the  inBtrument  of  trust  specifies 
iiterlal  duties.  Any  losses  resulting  the  mode  of  sale  In  such  detail  as  to 
from  the  conduct  of  Buch  agents  fall  leave  no  discretion  In  the  trnstee,  be 
upon  the  estate,  unless  the  trustee  can  ma j  act  through  agents  as  freely  as  he 
be  shown  to  have  been  negligent  in  might  individually.  Pearson  v.  Jami- 
relation  thereto,  for  the  employment  son,  i  McLean  (U.  S.)  197;  Singleton 
of  agents  or  attorneys  to  perform  such  v.  Scott,  11  Iowa  589. 
duties  is  not  counted  a  delegation  of  Fowar  hi  Appoint  and  Aot  TbrooglL 
the  trust.  See  Barings  v.  willing,  4  AKeiiti._An  agent  of  a  trustee,  em- 
Wash.  (U.  S.)  351 ;  Connolly  v.  Belt,  ployed  by  him  in  the  execution  of  the 
5  Cranch  (C,  C.)  405;  Kennedy  ti.  trust,  and  having  thereby  full  knowl- 
Dunn,  58  Cal.  339 ;  Mason  ».  Wait,  5  edge  of  it,  will  be  affected  by  the  trust 
III,  133;  Gillespie  v.  Smith,  39  III.  473  ;  to  the  same  extent  as  the  trustee  would, 
S[  Am.  Dec,  318;  Lewis  v.  Reed,  11  and  his  acts  will  be  considered  theacts 
Ind.  139;  Telford  v.  Barney,  i  Greene  of  the  trustee,  and  affected  by  the  same 
(Iowa)  57s ',  Gibson's  Case,  i  Bland  considerations  as  if  done  by  the  trustee 
(Md.)  :3S;"i7  Am.Dec,257;McCready  himself,  Oliver  f,  Piatt,  3  How.  (U. 
V.   Lansdale.   58  Miss.   877;  Johns   v.  S,)333, 

Sergeant,    45    Miss.    33a;    Rayner   v.  A  trustee  may  employ  whatever  aa- 

Pearsall,   3  Johns.  Ch.   (N.   Y.)   (78;  sistants  are  necessary,  and  pay   them 

Powell  V.  Tultle,  3   N.  Y,  396;  Cal-  out   of   the   trust   money.     Parker    v. 

houn's    Estate,  6  Watts   (Pa.)    185;  Johnson,  37  N,  ].  Eq,  sSS. 

Slight  f.  Schenck,   10  Pa.  St  28;;  51  I.  Sinclair  v.  Jackson,  S  Cow.  (N. 

Am.  Dec.  478;    Carpenter  v.  Carpen-  Y.)  542  ;  Niles  v.  Stevens,  4  Den.  (N. 

■"    "     ■   S44;   34  Am.    Rep.  716.  Y.)  399;  Heyer  n.  Deaves,  a  Tohns.Ch. 


Thomas  w.  Scruggs,  10  Yerg.  (Tenn.)  (N.  Y.)  ii;4;  Rayner  v.  Pearsall,  3 
401;  Alexander  !■.  Alexander,  I  Ves.  Johns.  Ch.  "(N.  Y.)  578;  Berger  u.  Durf; 
643;   Crewe  ».  Dicken,  4  Ves,97;   Ed-     4  Johns.  Cb.  (N.  Y.)  36S;   Newton  1 


monds  V.  Peake,  7  Beav.  339;  Belchier  Bronson,  13  N.  Y.  587;  67  Am.   Dec. 

i>.  Parsons,  Ambl.  119;  Bacon  I'.  Bacon,  89;  Hawley  u.  James,  3   Paige  (N.  Y.) 

5  Ves.  334;  Clough  r.  Bond,  3  Myl.  &  487;  Taylor  v.   Hopkins,  40  111,  44a; 

C.  496;  la  re   Speight,   as   Ch.   Div.  Whittlesey  f,  Hughes,  39  Mo.  13;  Gra- 

717;  Stroudt'.  Gwyer,6  Jur.  N,S.  719.  ham  v.  King,  50  Mo.  31;  11  Am,  Rep, 

See  also  Cairns  v.  Chaubert.  9  Paige  401 ;  Howard  v.  Thornton,  50  Mo.  391  ; 


(N.  Y.)  164;  Van  Buren  v.  Chenango  Bales  v.  Perry,  51  Mo.  449;  Floyd  v. 
County  Mut.  Ins.  Co.,  la  Barb.  (N.  Johnson,  a  Litt.  (Ky.)  109;  13  Am. 
Y.)   67a;  Wilcox   V.   Smith,   16   Barb.     Dec.  ISS;   Neal  ii.  Patten,  47  Ga,  73; 


<N.  Y,)  330,  Williams  v.  Mattocks,  3  VL  i  ,  , 
A  trustee  in  a  deed  of  trust  given  to  Adams  v.  Clifton,  1  Russ.  297;  Hard- 
secure  a  debt,  may  employ  a  stranger  wick  ti.  Mynd,  1  Anstr.  log;  Char- 
to  post  the  notices  and  conduct  the  itable  Corp.  v.  Sutton,  a  Atk.  401; ; 
sale  provided  for  in  the  deed,  provided  Turner  v.  Carney,  ;  Beav,  515.  Or- 
he  afterward  ratlfieB  these  acts.  And  dinary  care  will  not  protect  him.  Bos- 
in  such  case  it  is  sufficient,  to  make  the  lock  11.  Floyer,  L.  R.,  1  Eq.  36;  Comb's 
sale  valid,  that  the  trustee  retains  a  Case,  9  Coke  75 ;  Ingham  i',  Ingram,  a 
supervision  and  control  over  the  per-  Atk.  88;  Atty.  Gerfl  1:  Scott,  i  Ves. 
son  so  employed.  Johns  v.  Sergeant,  417  ;  Hawkins  v.  Kemp,  3  East  410. 
45  Misa.  333.  The  trustee  for  the  mortgage  bond- 
It  has  been  held  thatatrustee's agents  holders  of  a  railroad  owes  them  a  per- 
may  sell,  if  the  trustee  afterward  rati-  sonal  duty  where  he  has  accepted  the 
lies  their  act.  Singleton  v.  Scott,  11  trust,  and  is  liable  for  all  damages 
Iowa  589 ;  Tyler  c.  Herring,  67  Miss,  which  may  ensue,  if  he  permits  a  ma- 
169;  19  Am.  St,  Rep.  263.  See  Haw-  jority  of  the  bondholders  to  institute 
ley  I',  James,  5  Paige  (N.  V.)  487,  and  carry  on  foreclosure  proceedingia 
But  this  would  seem  to  be  an  unsafe  without  his  personal  supervision  or 
doctrine  and  is  not  sustained  by  the  control,  Merrill  v.  Farmers'  L.  St  T. 
current  of  authority.  See  infra,  this  Co,,  34  Hun  (N.  Y.)  397. 
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UmblUttMiMk 


this  delegation  of  authority  has  received  the  sanction  of  the  set- 
tlor,' or  unless  the  duties  delegated  are  purely  ministerial,  and  due 
care  is  exercised  in  the  employment  of  agents.  For  whatever 
loss  ensues  from  this  improper  delegation  of  the  trust,  the  trustee 
must  answer  in  person.  This  rule,  which  is  rigid,  extends  also  to 
the  acts  of  co-trustees.  "  For,"  says  Chancellor  Kent,  "  the  testa- 
tor intended  that  his  representatives  should  have  the  benefit  of 
the  judgment  of  each  of  the  executors  applied  to  the  given  case."* 
3.  The  Ihity  of  Diligence — o.  In  General. — The  same  diligence 
is  exacted  of  a  trustee  in  the  performance  of  his  duties  which  a 

Itbtabeen  held  that  a  lale  made  by  the    truttees   were   held  retpoosible, 

1  deputy  will  be  set  aside,  although  no  Rowland  f.  Wilherden,  3  M.&G.  568; 

objection  to  its  re^Iarity  or  ralrneBs  be  Hopgood  v.  Parkin.  L.  R.,  1 1  Eq.  74. 
nised.    Sebastian   v.  Johnson,  72  III.        Loaa  by  DafUcfttlon   of  A«uitt  Sm- 

7%y,  11  Am.  Rep.  144.  pl07*d. — If  he  employs  others   to  look 

Id  Hawley  11.  James,  5  Paige  (N.Y.I  after  the  investment  of  his  trust  funds 

318,  the  court,  by  Walworth,  Chancel-  in  the  ordinary  and  customary  c 


inly  a 


to  the  r  t 


unless  he  is  specially 
o  by  the  deed  or  will 


lor,  laid :  "A  trustee  who  ha 

delegated  discretionary  power 

give  general  authority  to 

execute  the  same, 

authorized  so  to  d 

creating  such   power.     A  general 

thorrty  to  an  agent  to  sell  and  convey 

1tnd>   belonging    to  the    estate,  or    to 

contract  absolutely  for  the  sale  of  such 

lands,  cannot,  therefore,  be  given  by 

the  trustees.    .    .    .    The  better"      - 


of  business,  or  from  the  necessities  of 
the  case,  and  la  free  from  neglect  or 
imprudence,  he  will  not  be  compelled 
to  make  good  any  loss  occurring  through 
embezzlement  of  the  funds  by  the 
agent  so  chosen.  Christy  v.  McBride, 
3  III.  75;  Carpenter  v.  Carpenter,  13 
R.  I.  544;  34  Am.  Rep.  716;  Marshall 
V.  Moore,  a  T.  B.Mon.  (Ky.)  69;  /■  rt 
Speight,  33  Ch.  Div.  737;  Rayner  v. 
Pearsall,   3  Johns.   Ch.   (N.  Y.)    578; 


a  case  of  this  kind,  therefore,  is  to  Stroud  v.  Gwyer,  6  lur.  N.  S.  719; 
intrust  the  agent  with  a  discretionary  Clough  v.  Bond,  3  Myl.  Sc  C.  496;  Bel- 
power  to  contract,  subject  to  the  rati-  chier  v.  Parsons,  Ambl.  3ig;  Bacon  v. 
Gcation  of  the  trustees  upon  his  report  Bacon,  5  Ves.  334. 

facts ;   and   that    they   should  But  the  contrary  rule  is  announced 


tbemseli 

«ben  the 

complied  with,  and  t 

frlj  acknowledged,  to 

dflirered  to  the  purchi 

Ion  I'.  Bronson,  13  N.  Y.  5 

Dec.  89. 

There  must  be  some  gooi 
the  emplojment  of  agents 
the  duties  imposed  upon  I 
He  may  not  put  the  property 


ansmit  it,  prop- 
the  agent  to  be 
ser."    See  New. 


Litchfieia,  I 
Me  must  answer  tn  person  ifhe  con- 
tides  the  application  of  the  trust  fund  to 
his  attorney  or  solicitor.  Chambers  v. 
Minchin,  7  Ves.  196;  £*/.Townsend, 
1  Moll.  139;  Griffiths  ».  Porter,  a; 
Beav.  336;  Ghost  v.  Waller,  9  Beav. 
for    497 ;  Bostock  v.  Floyer,  L.  R.,  i  Eq.  26; 


t  of 


control  nor  delegate  powers 
needlessly,  or  he  will  be  held  answer- 
lUe  far  loESes  ensuing.  P  t  s  t  o  r  v. 
Dunbtr,  i  Anstr.  107  ;  Clough  v.  Bond, 
jMjL  &  C.  496;  Salway  v.  Salwar,  a 
Rum.  ft  M.  218;  Rayner  *.  Pearsall,  3 
Johns.  Ch.  (N.  Y.)  578;  Tebbs  v.  Car- 
penter. I  Madd.  390;  Kilbee  n.  Sneyd, 


(U.  S.)  403;  Mathews  v.  Brice,  6  Beav. 


Beav.  661 ;  34  Beav.  ^ 

Or  through  the  gent's  failure  pend- 
ing a  settlement.  Edmonds  v.  Peake, 
7  Beav.  339;  Calhoun's  Estate,  6  WatU 
(Pa.)  '85. 

I.  Doyle  V.  Blake,  3  Sch.  &  Lef.  139; 
Keane  v.  Robarts,  4  Madd.  333;  KUbee 
V.  Sneyd,  2  Mall.  199. 

Delegation  is  permissible  only  bv  the 

.^.   ..     _     .    _     .   -.f  ainhe 


Holl  186;  Green  v.  Hanberrj,  3  Brock,     authority 

'"'"•  "■"  "  '   ■    '  "■  ":s  Interested.     Seely  u.  Hills,  49 


(■.—Where  trustees  in  charge        3.  Merger  ».  DufT,  4  Johns.  Ch.  (N. 
of  certain   corporate  stock  sold  it  and     Y.)  368.   See  Floyd  v.  Johnson,  z  Lltt. 
chained  another  with  tbeinvestment  of    (Ky.)  109;  13  Am.  Dec.  a^;  infra,  this 
the  proceeds,  and  the  investor  lost  it,    title,  Co-lruslret. 
a?  C.  of  L.— 10  146 
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man  of  ordinary  prudence  would  exercise  in  the  care  of  his  own 
property.* 

1.  See  Investment,  vol.  ii,  p.  813;  mu«t  use  the  eaine  care  for  the  safety 

Bamer  v.  Saunders,  16  How.  (U.  S.)  of  the  trust  fund   and  for  the  Interest 

535  <  I^nK  V.  King,  37  Ga.  105  ;  Camp-  of  the  cettmi  que  trust  that  he  uses  for 

bell  V.  Miller,  38  Ga.  304;  w  Am.  Dec.  his  own  interests.     He  is  bound  to  em- 

3891  Christy  ti.  McBride.  1  111.  75;  Mat-  ploy  such  diligence  and  such  prudence 

tocks  V.   Moulton,  84  Me.545i  Gould  In  the  care  and  management  of  a  trust 

'~' '         p  e  1  i,  43  Md.  t,&\  State  v.  fund  at  In  general  prudent  men  of  dla- 


Meagher,44Mo.3s6; 

Fudge  V.  Durn,  51  Mo.  266;  French 

Currier,    47    N.   H.   99;   Litchfield 


Matter  of  Dean,  §6  &.  Y.     "       " 

of  Cornell,  iioN.  Y.  357; 
Fowler,  84  N.  Y.  314;  Grifien  v.  Ford, 
I  Bo«w.(N.Y.)iJ3;  Miller  p.  Proctor, 
20  Ohio  St.  444;  Neff'a  Appeal,  57  Pa. 
St.  91 ;  Jones'  Appeal,  8  W.  &  S.  (Pa.) 
143;  4a  Am.  Dec.  381;  Fesmire'"  " 


and  intelligence  in  such  matters 
employ  In  their  own  like  affairs." 

In  Crabb  v.  Young,  9J  N.  Y.  56,  the 
court,   by  Cruger,  C.  J.,  said:  "If  the 
defendants  " — the   trustees — "  acted   in 
P^'' '^''^ '''"'"'^'"S '^^'^ '*>*"*i '"^>'°~ 
, .   Matter    quent  events  which  they  could  not  fore- 
cCabe  V.     see,  and  over  which  they  had  no  control, 
~  operating   to   depreciate   the  value  of 

these  securities,  would  not  render  them 
liable  to  make  good  such  loss  to  the  es- 
tate. Such  a  rule  would  require  a  trustee 
forecast  the  future  with  infallible  m 


tate,  34  Pa.  St.  67;  19  Am.  St.  Rep.  676;  curacy,  and  in  case  of  failure  to  do  to, 

Fabnestock's  Appeal,  104  Pa.  St.  46;  make   him   responsible  for  the  conse- 

Carpenter  v.  Carpenter,  i3  R.  I.  544;  quences,  even  though  he  exercised  the 

14    Am.  Dec.  716;  Mikel   v.   Mikel,  5  greatest  caution  and  prudence  in  mak- 

Rlch.  Eq.  (S.  Car.)  310;   Spauldia|  t>.  ing  Investments.    Under  such  a  rule  no 

Wakefield,   53  Vt.  660;   38   Am.   Rep.  prudent    man   would   or  could    safely 

706;   Barney  v.   ParsonR,  54   Vt.   633;  undertake  the   management  of  a  trust 

41  Am.  Rep.  858;  McCloskey  v.  Glea-  estate,  and  it  would  be  difficult  to  ob- 

~      ,56  Vt.   364;   48   Am.   Rep.   770;  tain  honest  and  reliable  men  to  accept 


.   Lord,  I 


Davi 

Hutchinson 

Am.  Dec.  381;  /«  re  Speight, 
Div.  717;  L.  R.,Q  App.  Cas.  1;  West- 
moreland ti.  Holland.  19  W.  R.  303; 
Belchler  f.  Parson b,  Am bl.  119;  Mai- 
scy  11.  Banner,  i  Jac.  &  W.  241. 

All  that  the  court  requires  it 
skill,  common  prudence  and 


Taylor  v.  Hite,  61  Mo. 

In  Mattocks  V.  Moulton,  84  M( 
the  court,  by  Emery,  J.,  said  ;  "  ] 
mains  to  be  determined  whethi 
making  the  investments  c 
In  this  case,  the  appellant 

ind   discretion  required  of  hi 


<  Harman,  31  Gratt.  (Va.)  194;     what  is  a  very  necessary,  but  is  often  a 
thankless  and  troublesome  duty," 

Trustees  are  expected  to  act  on  the 
same  principles  which  govern  cautlou* 
and  prudent  men  In  the  transaction  of 
their  own  affairs.  Higgins  v.  Whilson, 
20  Barb.  (N.  Y.)  141;  Litchfield  o. 
White,  7  N.  Y.  438 ;  57  Am.  Dec.  534  ; 
Neff's  Appeal,  $7  Pa.  St.  91  ;  Jones' 
Neff  's  Appeal,  57  Pa.  St.  96;  Appeal,  8  W.  &  S.  (Pa.)  143  ;  42  Am. 
Dec.  282;  Burr  v,  McEwen,  Baldw. 
(U.S.)  IJ4.  They  are  bound  to  use 
and  manage  the  trust  property  for  the 
benefit  of  the  etstui  que  Irusi  with  the 
iplained  of  care  and  diligence  01  a  provident  own* 
er.  HutchinBOn  v.  Lord,  i  Wis.  386  ; 
60  Am.  Dec.  381.  Good  faith  and  honest 
tne  law  as  anove  expounded,  hi b  good  Intention  will  not  protect  one  In  the  ex- 
faith  and  integrity  being  unquestioned,  ecution  of  a  trust,  who  departs  from  the 
In  doing  this,  we  must  be  scrupulous  rules  of  prudence  which  (he  experience 
not  to  measure  his  discretion  exercised  of  others  has  approved.  Bogart  v.  Van 
before    the    event    by   our   discretion     Velson,  4  Edw.  Ch.  (N.  Y.)  718.    But 


called  Into  action  after  the  1 

In  Barney  v.  Parsons,  54  Vt.  623 ;  41 
Am,  Rep,  8i;8,  the  court,  by  Redfield, 
Jt  said :  "  No  arbitrary  rule  can  be 
made  a  substitute  for  strict  fidelity, 
sound  discretion,  diligence,  and  care." 

In  Taylor  v.  Hite,  61  Mo.  142,  the 
court,  by  Napton,  J.,  said :  "  A  trustee 


in  good  faith  ii 
fair  discretion,  and  In 
the  Bame  manner  he  would  ordinar 
In  regard  to  his  own  property,  1 
not  be  held  to  account  for  any  loss  ac- 
cruing in  the  management  of  the  trust 
Finlay  v.  Merriman,  39  Tex.  56, 
lie  that  the  bailee,  misusing  the 


rdinarily 
T,  he  will 


Then 
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•rtklc  bailed,  thereby  converting  It  to  negligence.      Carter    v.    RoUand,    ii 

hit  own  uM,   becomet   liable    for    Iti  Humph.  (Tenn.)  333. 

Talne,  whether  vay  lots  reiults  from  Wliere  the  trustee  of  propcrtj  given 

tpcb  miauier  or  not,  has  no  application  to  lecure  the  pajment  of  debit,  li  Riund 

totlie  cue  of  ■  trustee,  who,  in  the  ab-  guilty  of  gross  negligence  or  fraud  In 

Knee  of  fraud,  Is  only  liable   for   the  tbe  sale  of  tbc  property,  he  will  be 

caoi«iuences  resulting   from   culpable  adjudged  liable  fortbereasonable  value 

Diligence.      State    v.   Foy,   65  N,  of  the  trust  estate  with  jntereat  Stullb 

Car.  165,  V.  Vertrees,  a  Busb  (Ky.)  63. 

Whereone  haa  two  demands  due  to  Where  A,  with  theknowledgeof  the 

trimCrom  the aameperson,onepersOQal-  trustea  to  whom  his  estate  bad   been 

ly,aDd  the  other  as  trustee.  It  is  his  duty  conveyed  to  secure  the  payment  ofcer- 

apon  receiving  satisfaction  of  the  first  tain  creditors,  made  a   lottery,  setting 

dtmand,  to  apply  tbe  proceeds  to  both  up  the  estate  as  a  prize,  and  the  trus- 

demands,  fre  rata,  as  he  is  bound  to  tees  did  not  prevent  It,  but  two  of  them 

take  at  good  care  of  the  trust  property  induced  a  creditor  to  suppress  a  publl- 

asof  his  own.     ScoH  v.  Ray,  18  Pick,  cation  of  bis  claim  and  notice  forbid- 

(Masi.)  360.  ding    the   lottery,   tbe   holder  of   the 

*  No  man  who  takes  upon  himself  an  ticket  drawing  the  estate  could  not  be 

oAceoftrustor  confldenceforanother,  compelled  to  surrender  it  to  the  tnis- 

contracta  {or  anything   more   than   a  tees,  who  were  responsible  for  the  loss, 

dillnnt  attention  to  its  concerns  and  a  and  the  assignees  of  the  trustees  could 

faithful  discharge  of  the  duty  which  it  not  pass  a  belter  title  than  the  trustees 

imposes.     He  is  not  supposed  to  have  had.     White  v.  Prentiss,  3  T.  B.  Mon. 

attained  infallibility."     Scott  v.  Depey-  (Ky.)  449. 

«er,  1  Edw.  Ch.  (N,  Y.)  513,  IMprmiUted  CuiranoT.— A  trustee  ac- 

Act>  of  trustees,  done  in  good  faith,  cepting  Confederate  currencv  in  con- 
without  selfish  motives,  and  especially  nection  witb  the  execution  of  bis  trust, 
nnder  tbe  advice  of  counsel,  are  to  t>e  was  held  liable  only  on  proof  of  want 
riewed  indulgently  by  a  court  of  of  diligence  and  good  faith.  Blount  v, 
equitr.  Ellig  V,  Naglce,  9  Gal.  683 ;  Moore,  54  Ala,  360 ;  Ferguson  v.  Low- 
Harrlion  V.  Mock,  10  Ala.  185;  Perrlne  ery.  54  Ala.  cio;  3^  Am.  Rep.  718; 
V.  Vreeland,  33  N.  J.  Eq.  lol.  But  Sudderth  i>.  McCom'ba,  79  N.  Car.  398; 
where  they  grossly  violate  their  duty,  Furr  it.  Brower,  79  N.  Car.  408;  Wil- 
betray  their  truat,  or  have  been  guilty  of  liama  k.  Williams,  79  N.  Car.  411;  18 
unreasonable  negligence,  their  acts  are  Am.  Rep.  330;  Patton  v.  Fanner,  87 
inipected  with  tbe  severest  scrutiny,  N.  Car.  337;  Campbell  v.  Miller,  38 
and  they  are  dealt  with  according  to  Ga.  304;  95  Am.  Dec.  389 ;  Brown  v. 
the  rules  of  strict,  if  not  rigorous,  jus-  Wriebt,  39  Ga.  96;  Jepson  v.  Patrick, 
tice.  Diflenderffer  v.  Winder,  3  Gill  &  39  Ga.  569;  Hathorn  v.  Maynard,  54 
I.(Md.)3ii.  Ga.  688;   Coffin  v.  Bramlitt,  43   Miss. 

Where,    by   a   marriage   settlement,  194;  97  Am.  Dec.  449;  Morris  v.  Mor- 

tbe   property   was   to   remain   in   the  rls,   9   Helsk.    (Tenn,)   8ij.     And   t 

hands  of  the  husband,  with  power  ■  -  "     ■               "         ,     .      v     ^ 
D  take  it  out  of  his  bar 

pinion  it  should   become  v.  Brown,  70  Ga.  64:  Gibbs  o.  Guig- 

^',  it  is  the  duty  of  the  trustees,  nard,  i  S.  Car.  359;  Mayer  v.  Mordecai, 

vncn  t^ey   find  that  the  husband   is  I   S.   Car.  3R3;  7   Am.   Rep.  36;   Fitz- 

waiting  and  disposing  of  the  property,  simons  v.  Fltzsiinons,  i  S.  Car.  400;  7 

to  resume  possession,  if  it  can  be  done  Am.  Rep.  a6;   Sanders  v.  Rogers,  t  S. 

by  proper  diligence,  and  they  will  be  Car.  45]. 

mponslbie  for  any  loss  that  may  en-  A    trustee    is    not    responsible   for 

(ue  from  tbeir  failure  to  exercise  such  money  collected  by  him  in  Confederate 

diligence.     Freeman  v.  Cook,  6  Ired.  money   during  tbe  civil  war,   which 

E<]^73.  perished   on   his  hands,  without   fault 

Where  the  beneficiaries  are  entitled  on  his  part,  when  the  war  terminated, 

lo  the  possession  of  the  fund  In  what-  Foscue  v.  Lyon,  55  Ala.  440;  Crane  v. 

ever  form  it  may  be,  the  better  to  en-  Moses,  13  S.  Car.  561. 

ible  them  to  have  the  use  and  benefit  And  the  same  rule  was  announced  in 

of  it,  and  the  trustee  is  invested  with  State  v.  Engelhard,   70  N.    Car.   377, 

die  legal  title  only,  he  should  be  bound  where  a  master,  acting  under  an  order 

only  to  good  faith  and  reasonable  dili-  ofthe  court  to  collect,  Invested  tbe  funds 

gCDce,  and  will  be  held  only  for  gross  In  Confederate  bonds,  iiTgood  faith. 
147 
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But  he  is  not  an  insurer.  All  that  is  required  of  him  is  that  he 
"  exercise  such  care  and  diligence  in  respect  to  the  discharge  of 
the  trust  as,  under  all  the  circumstances,  having  regard  to  the 
magnitude  of  the  trust  and  the  interests  involved  and  the  conse- 
quences of  mistake,  would  be  reasonable."* 

A  trustee    received    Confederate  ensuing  from  the  inveBttnent.     SeeCol- 

money  during  the  war  in  discharge  of  trane  v.  Worrell,  30  Gratt.  (Va.)  434. 

his  legal  duty  at  a  time  when  it  was  the  And  ao  In  the  case  of  a  trustee  for  the 

common  currencj  of  the  country,  and  benefit  of  creditorG,  who,  under  an  order 

when   prudent  liuGiness  men  were  re-  of  the  court  made  on  his  own  motion, 

ceiving  it.     It  was  held  that  he  was  to  invested  the  fund  in  Confederate  secu- 

be  protected,  but  the  facts  and  circum-  rltles.    Kirkby  i>.  Goodkoontz,  26  Gratt. 

stances  under  which  it  was   received,  (Va.)  398. 

must  be  clearly  and  satisfactorily  shown  Where   money   had   been  safety  in- 

as  evidence  of  the  good  faith  and  fair-  vested  and  secured  on  land,  and  the  trus- 

nesi  of  the  transaction.     Weslbrook  v.  tees  collected   it  in  largely  depreciated 

Davis,  48  Ga.  471.  Confederate  notes   and    reinvested  in 

One  holding  in  trust  a  fund  alleged  ConfederatebondB,whichbecame  value' 

by  him  to  have  been  collected  in  cur-  less,  the  trustees  were  held  liable  for  the 

rency  since  depreciated,  but  kept  sep-  depreciation.     Knight  i>.  Watts,  16  W. 

arate  from   his   own   funds,  may  dis-  Va.  175. 

charge   his   liability  by  delivering  the  The  United   States    Supreme  Court 

same   without   interest.     Saunders    v.  held  in  Mitchell  v.   Moore,   95   U.  S. 

Gregory,  3  Heisk.  (Tenn.)  567.  587,  that  a  trustee  who  had  invested  the 

A  Tennessee  trustee  who,  in  1863,  in  trust  funds  in  his  own  name,  and  aft- 
good  faith  collected  a  trust  fund  in  Ten-  erward  sustained  losses  through  pay- 
Heiiei  bank  notes,  was  held  to  be  liable  mcnta  made  to  him  in  Confederate 
for  no  more  than  the  value  of  the  money  could  not  charge  the  losses  to 
funds  when  received.  State  v.  Mc-  the  estate. 
Auiev,  4  Heisk.  (Tenn.)  434,  And    in   Bedinger   v.    Wharton,   37 

A  'trustee  who,  in  good  faith,  re-  Gratt,  (Va.)  857,  it  was  held  that  a 
ceived  Confederate  treasury  notes  in  trustee  selling  the  farm  which  he  held 
payment  of  a  note  held  in  trust,  under  in  trust,  and  accepting  depreciated 
the  Georgia  Act  of  April  i8th,  1863,  Confederate  money  therefor,  was  guilty- 
acted  under  color  of  law,  and  is  pro-  of  a  breach  of  trust  in  the  absence  of 
tected  by  the  act  of  1866,  and  the  ordi-  an  evident  necessity  for  the  sale,  and 
nances  of  the  conventions  of  1865  and  the  sale  .was  set  aside.  See  Coltrane  v. 
1868,  and  if  he  invested  said  treasury  Worrell,  30  Gratt.  (Va.)  434;  Single- 
notes  without  proper  authority,  or  lost  ton  v.  Lowndes,  9  S.  Car.  465  ;  Moore 
them  by  negligence,  he  will  be  liable  v.  Mitchell,  2  Woods  (U.  S.)  483. 
onlj  for  their  value  when  received,  A  trustee  is  bound  to  know  that  the 
allowing  him  a  reasonable  time  to  re-  duties  of  bis  position  require  care  and 
invest.  Campbell  v.  Miller,  38  Ga,  fidelity,  and  he  cannot  be  heard  to 
304 ;  95  Am.  Dec.  389.  claim  that  he  did  not  know,  what  by  the 

A  trustee  is  relieved  from  liability  if  exercise  of  ordinary  diligence,  he  might 

he  shows  that  he  received  Confederate  have  known.     What  is  sufScient  to  put 

money  at  a  time  when  it  was  the  com-  him  on  inquiry   is   notice  of  what  in- 

mon  and  only  currency,  and  when  pru-  quiry  would  have   developed.     Fast  v. 

dent  business   men  were  receiving  it,  McFherson,  98  111.  496. 

and  that   It  became   worthless   in   his  1,  Campt>ell  v.  Miller,  38  Ga.  304:95 

hands.     But  the  burden  is  on  him  to  Am.  Dec.  389,     See  Morrow  v.  Saline 

make  clear  and  satisfactory   proof   of  County,  zi  Kan.  484;  Bowker  i>.  Pierce, 


the     facts    and    circumstances    under  130  Mass.  261;  Williams  t 

which  it  was  received,  as  evidence  of  46  Miss.  61 ;  Rogers  v.  TuUos,  c 

-  -     ■  -  —    Venable  v.  Cody,6e  Ga.  171.  691 ;  McCabe  v.  Fowler,  84  N,  V.  314; 

E  held,   in  Bell   i-.  King,  70  Wilmerding  v,  McKesson.  loj  N.  Y. 


Uos   S"  Miss. 
good  faith.  Venable  v.  Cody,6e  Ga.  171.     691 ;  McCabe  v.  Fowler,  84  N.  V.  314; 
"   ■  it  was  held,   in  Bell   i-.  King,  70     Wilmerding  v,  McKesson.  103  N.  Y. 
r.  330,  that  an  eiecutor  who  col-     339;   Miller   t'.   Proctor,   20   Ohio   St. 


lected  good  notes  belonging  to  the  es-     441;  Fesmire's  Estate,  134  Fa.  St.  67 ; 

tate,  and  invested  the  proceeds  in  Con-     19  Am.  St.  Rep.  676;  Dietz  v.  Mitchell, 

federate  bonds,  was  liable  for  the  loss     li  Heitk.  (Tenn.)  676;  Carter  v.  Rol- 
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r.  McGavock,  3   Hayw.   (Tenn.)   165;     - „,   „„ 

MotlI>tcutlef.Mill^II  HeIsk.(Tenn.)  proved    worthleBi,   he,  himself,   b«ing 

167;    Mosea    v.    Ocoee   Bank,   i    L.ea.  without   fault.     Turman  v.   Forreater, 

(Tenn.)  J98 ;    State    v.   McAulev,   4  55  Ark.  336. 

Hei»k.   (Tenn.)    434;    Rockhold    v.  So  in  Zinimennani]  if.  Fraley,  70  Md. 

BleTiiis.6Baxt.(Tena.)i'5;  RoI>E't^°  56i,lt  was  lield  that  a  tnutee  wai  not 

f.  Sublett,  6  Humph,  (Tenn.)  313.  to   be   charged   with   the   loM   ol    the 

Applied  to  the  selection  of  fire  InBur-  amount  of  a   promlflsory  note,  which 

»nce  companies  for  the  insurance  of  belonged  to  his  beneficiary,  and  which 

Ihe  truBt  property.     Gettins  v.  Scud-  had  been  barred   by  the   statute  of 

der,  71  111.  86.  limitation*  when  it  came  Into  the  trus- 

ThuE,  a  trust  deed  conferring  power  tee's  posscBSion,  and  which  the  maker, 

to  select  the  company  in  which  to  in-  upon   the   trustee's  demand,   refused 

sure  the  trust  property,  does  not  relieve  either  to  pay  or  renew, 

the  trustee   from  the  exercise  of  due  The   sale  at  full  price  by  a  truBtee 

care,  altbough  he  will  not  l>e  deemed  to  under  a  will,  of  a  (arm,  not  deriving 

be  a  guarantor  of  their  solvency.    Get-  Iti  value  from  any  quality  or  incident 

tins  r.  Scudder,  71   III.  86.  which  can  tie  entirely  destroyed  or  ma- 

However  fully  a  discretionary  power  terlaUy  impaired  by  such  a  contingency 

of  minagement  may  have  been  given,  as  theconstruction  or  non-construction 

yet  [f  the   trustee   omit  to   do  what  of  a  public  Improvement,  and  only  Ha- 

would  be  plainly  beneficial,  he  will  be  ble   lo  be   affected  in  price  by  events 

mpongibfe.     Robertson    v.   Sublett,  6  which  operate  on  the  agricultural  pros- 

Humph.  (Tenn.)  313;  Morgan  v.  Elam,  peri ty  of  the  whole  country,  where  one- 

4Yerg.  (Tenn.)  375;   State  v.   Union  sixth  of  the  purchase. money  is  paid  be- 

Bank,  9  Yerg.  (Tenn.)  119.  fore  the  delivery  of  posseBBion,  and  the 

A  creditor  bidding  in  the  debtor's  lien  on  the  land  retained  as  security  for 
faim  at  a  foreclosure  sale,  who,  against  the  balance,  to  be  paid  in  six  annual 
the  debtor's  protest  as  to  price,  sells  It  Installments,  with  interest  on  the  whole 
for  a  fair  price,  the  debtor  not  offering  sum,  payable  annually,  cannot  be  con- 
to  redeem  or  producing  anyone  who  .  sidered  such  willful  negligence  as  to 
will  give  more,  is  chargeable  only  with  subject  the  trustee  to  reaponslbility  for 
the  price  received.  Childs  v.  Tones,  41  subsequent  loss.  Waring  v.  Darnall, 
S.\.  Eq.  74.  10  Gill  &  J.  (Md.)  ia6. 

A  trustee  with  diBcredonarr  powers  It  bag  tieen  held  that  the  trustee  Is 

astoiavectments  is  not  liable  for  a  loss  morally  and   legally    bound    to    take 

when  he  has  not  been  guilty  of  neglect,  greater   care   of   trust  funds   than  he 

and  lias  exercised  a  sound  discretion  in  takes  of  his  own.     ffe  has  no  right  lo 

good  bith.     Cromie  v.  Bull,  Si    Ky.  speculate  with  trust   funds,  and  everv 

646.     He  Ib  not  responsible  for  wrongs  Investment   in    stocks    of   a   railroad, 

to  the   trust   estate   in   which   he   has  mining,  banking,  or  other  private  cor- 


&.; 


a  g  e  n  cy.     Hester  ■0.  Wilkinson,  6  poration,  must  £  looked  upon  ai 

mph.   (Tenn.)   315;  44    Am.    Rep.  venture.     Nor  should  railroad   bonds, 

And   cannot  be   held  liable  for  though  nominally  secured  by  mortgage 

»  occurring  without  his  own  fault  on  the  track  and  rolling  stock,  be  re- 

or  n^lect.     Knowlton  v.  Bradley,  17  garded  as  real  security  within  any  rule 

N.  H.  458 ;  43  Am.  Dec.  609.     He  will  adopted  or  to  be  adopted.   King  v.  Tal- 

not  tie   i«Bponsible  for   the  escape  of  a  bot,  50  Barb.  (N.  Y.)  453. 

slave,  part  of  the  subject  of  the  trust.  And  a  trustee,  who  wrongfully,  or 

unless  negligence  is  shown.    Chaplin  by  mistake,  pays  money  to  athird  per- 

V.   Givens,    Rice    Eq.   (S.    Car.)    133.  son,  in   the  belief  that  he  is  thereby 

The  trustee   will,  where  the  creator  of  relieving   the  trust  property  from   an 

a  tmst  fails  to  point  out  the  mode  for  Incumbrance,  will  not  thereby  escape 

Its  execution,  discharge  himself  by  the  responsibility,   in  the    matter    of   his 

exercise  of  a  reasonable  diligence  and  trust,   to   the   beneficiaries   under  the 

dUcretion.     Hester   v.  Hester,  i   Dev.  AeKd\a.ndt)\eceitiiisqHetrtistent,inihe 

\(N.  Car.)  338.  absence  of  fraud,  are  entitled  to  no  re- 

le  mortgagee,  under  a  deed,  cod-  lief  azalnstthe  party  wrongfull^receiv- 

veyed  the  property  at  the  mortgagor's  Ing  the  money.    Waaaon  v.  Garrett,  a 

" " Baxt.  (Tenn.)  477. 

It  Is  Ihe  duty  of  the  trustee  to  keep 
regular  and  correct  accounts,  and  if  be 
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He  is  liable  to  the  estate  for  any  damage  which  his  neglect  of 
duty  has  caused,  whether  he  has  profited  by  his  misconduct  or  not.' 

b.  Mistake. — The  trustee  is  not  liable  for  loss  resulting  from 
an  honest  mistake,  unless  it  be  such  a  mistake  as  no  man  of  ordi- 
nary intelligence  under  like  circumstances  could  make  ;*  and  if, 
acting  under  legal  advice,  he  has  made  an  innocent  mistake  in  a 
doubtful  point  of  law,  he  will  not  be  held  accountable.' 

4.  Duty  to  EzeoQte  tiie  Tmit— a.  In  General. — If  the  trustee 
has  once  accepted  the  obligation  and  entered  upon  the  execution 
of  the  trust,  he  cannot  rightfully  lay  it  down,  but  may  be  com- 
pelled to  proceed  and  carry  out  the  trust,  in  accordance  with  the 
requirements  of  the  instrument  creating  it.* 


burden  or  repelling  all   presumptiona  answer   for   loss   if    tbe  bnnk    fails, 

that  he  received  oil  he  might  have  re-  Whitehead  v.  Whitehead,  Sj  Va.  870. 

ceived,  and  what  it  was  his  duty  to  en-  Fallnr*  to  Take  Securltr. — A  trustee 

deavor  to  obtain.     Landis  v.  Scott,  32  who  sells  the  trust  propertjr  and  (aib 

Pa.  St,  495.  to  take  securitj  for  the  payment  of  the 

What  la  HsslaatT — Fktlur*  to  flna. — A  purchase -monej,  is  liable  for  any  loss 

trustee  is  not  chargeable  with  negli-  resulting.     Murtt  v.   Fisher,  i   Hftr.  & 

eence  in  failing  to  sue  his  predecessor  G,  (Md.)  88. 

For  loss  resulting  from  non-payment  of  DAUy  In  Bettllnc  Eitato. — Where  an 

taxes,  when,  at  the  time  he  lirst  learned  administrator  has  inexcusably  delayed 

of  such  noH'payment,  both  the  trustee  s  final  settlement,  and  the  funds  of  the 

and  his  surety  were  insolvent.     Fcake  estate  are  meanwhile  lost  through  the 

V.  Jamison,  8a   Mo.   55].     But  he  must  failure  of  the  broker  with  whom  they 

answer  for  failure  to  sue  whenever  the  have  been  deposited,  be  la  chargeable 

collection  of  debts  of  the  estate   is  lost  with  the   loss.     Wood   v.   Myrick,    17 

by  such  neglect.     Perry  o.  Wooton,   5  Minn.  408, 

Humph. (Tenn.)  514;  Morrlsv.  Morris,  A  trustee  who  on  demand,  wrong- 

9  Heisk.  (Tenn.)  815.  fully>  refuses  to  deliver  the  trust  prop- 

Failnra  toSeeord. — A  trustee  accept-  erty,  Is  liable  for  a  loss  afterward  re- 

Ing    and    acting    under   the    trust,   is  suiting  to  it  while  in  his  hands.     Horry 

chargeable  with  any  loss  resulting  from  w.  Glover,!  Hili  Eq.  (S.  Car.)  515. 

his   neglect  to  record  the  trust  deed.  FkUure  to  Promptly  floUMt  Olalma. — 

Cooper  V.  Day,  i  Rich.   Eq.  (S.  Car.)  See  Westmoreland  v.  Holland,  19  W, 

a6;  Cogbellu.  Boyd,77  Va.450.  R.   30J;   Simpson   v.   Gowdy,  19  Ind, 

EmpIoroMiit  of  Iiiooinp«t«iit  and  Ic-  391;  Cross  v.  Petree,  10  B.  Mon.  (Ky.) 

norant  Attomay  to   Forectoaa. — Wake-  413;  Neff's  Appeal,  57  I^.  St.  91;  Hea- 

roan  v,  Hazleton,  3  Barb.  Ch.  (N.  Y.)  ter  v.   Wilkinson,  6   Humph.   (Tenn.) 

14S.     Or  the  employmeat  of  a  dishon-  315;  44  Am.  Dec.  301. 

eat  solicitor  under  circumstances  Indi-  1.  Taylor   v.  Benham,  5   How.   (U. 

eating  carelessness.   Sutton  i>.  Wilders,  S.)  433. 

L.  R,,  12  Eq.  373;  41  L.  J.  Ch.  30.  Damages  cannot  be  recovered  from 

Fftllnr*  to   Pay   Ootta.— Pending   an  a  trust  estate  for  personal  injuries  sus- 

actlon  brought  by  him,  a  trustee  dis-  talned  through  the  negligence  of  tbe 

bursed  the  funds  of  the  estate,  so  as  to  trustee  in  relation  thereto.     Norling  i>. 

leave  nothing  in  his  hands  from  which  Allee    {B'klyn     City  Ct.),  13   N.    Y. 

to  pay  a  judgment  for  costs  obtained  Supp.791. 

Hgainbt  him.     It  was  held  that  a  judg-  1.  Gilbert  v.  Sutlifl,  3  Ohio  St  139; 

tnent  might  with  propriety  be  rendered  Hext  v.   Forcher,   i   Strobh.   Eq.   (S. 

against  bltn  personally  for  the  amount.  Car.)  170. 

Butler  V.  Boston,  etc.,  R.  Co.,  1-4  Hun  S.  Vez  v.  Emery,  5   Ves.   143.     See 

(N.  Y.)  99.  Kimball  i>.  Reding,   31  N.  H.  gji;  64 

Depoaittac  In  a  Bank  of  Kbowil  In-  Am.   Dec.  333;  Miller  v.  Proctor,  ao 

lolTMlor. — If,  from  his  own  connection  Ohio  St.  441. 

with  a  bank,  he  is  bound  to  know  of  4.  Sharpe  v.  San   Paulo  R.   Co.,  L. 
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If  be  holds  his  position  by  appointment  of  a  court  of  chancery, 
he  is  subject  to  the  orders  of  the  court  appointing  him,  so  long  as 
he  retains  his  oflfice.' 

If  he  desires  to  resign  and  escape  further  responsibility,  and  di- 
vest himself  of  the  legal  estate,  he  may  do  so  only  by  virtue  of 
some  provision  in  the  instrument  of  trust,  by  an  order  of  a  court 
of  chancery,  or  with  the  consent  of  all  persons  interested  in  the 
execution  of  the  trust.*  He  must  cany  out  all  the  requirements 
of  the  instrument  under  which  he  acts,  unless  expressly  relieved 
therefrom  by  the  parties  in  interest.' 

b.  Application  for  Instructions  from  the  Court  as  to 
THE  Conduct  of  the  Trust. — It  is  always  the  trustee's  privi- 
lege  to  ask  and  receive  of  the  court  having  proper  jurisdiction, 
directions  as  to  the  policy  he  shall  pursue  in  the  conduct  of  the 
trust,  and  as  to  the  construction  to  be  placed  upon  the  instrurhent 
of  trust,  under  which  he  acts,  and  it  may  be  added,  that  in  all 
questions  of  doubt  it  is  his  duty  to  make  this  application  to  the 
court.* 

Such  a  proceeding  is  not  to  be  instituted  prematurely  or  need- 

R.,  S  Ch.  eq7 ;  Armstrong  t>.  Morrill, 

14  WalL  (U.  S.)  138;  Drane  v.  Gunter, 

19  Ala.  731  -  MacGregor  v.  MacGregor, 

9loira65;  JODci  v.  Stockett,  a  Bland,    fero.  C.  C.  165;  Henderson  n.Shermani 

(Md.)   409;  Shephenl   v.   McEvera,  4    47  Mich.  374;  Matter  of  Bernstein,  3 

Jobn«.Ch.(N.  Y.)   136;  8  Am.   Dec.     Redf.  (N.  Y.)  10;  Dlefendorf  v.Sprak- 

561 ;  Wood  V.  Wood,  s  Paige  (N.  Y.)     er,  10  N.  Y,  itA. 

596;  aSAm.  Dec.«i;Cniger  r.Halli-         S.  Wood  t/.  Wood,  j  Paige  (N,  Y.) 


day.  II  Paige  (N.  Y.J   314;   Robertion    596;  aS  Am.  Dec.  451. 

p.  Bullions,  9  Barb.  (N.Y.)  117;  Reed        ft.  Eraser  i/.  Page,  8]  Ky.  73;   '       , 

r.  AUerton,  J    Robt.    (N.    Y.)   567;     hajeo  ii.  Levy,  45  N.  J.  Eq.448;  Grigga 


r.  AUerton,   J    Robt.    (N.    Y.)   567;  haeeo  ii.  Levy, 45  N.  J.  Eq.448;  Grigga 

Tbslcher  v.  Candee,  33  How.  Pr.   (N.  u.  Veghte,47  N.  J.  Eq.  179;  Wlntbrop 

Y.  CL  App.)  149;  Brennan  v.  Wilson,  v.  Atty.  Gen'I,  caS  Mass.  ajS. 
.    >,   „      .,    -.                 ,,,„,..        ^,_  Where  he  bas  a  reasonable  doubt  as 

to  the  dieposltion  of  the  funds,  he  may 

in.)  365.  spplj  to  the  court  for  directions,  mak- 

.   ovieion  is  made  ingthe  personsfnlerested  parties  to  the 

mpensation.       Snitzer   v.  proceeding.     Ha}>den  v.  Marmaduke, 

Skfles.  8  III.  sag;  44  Am.  Dec.  733.  19  Mo.  403;  Wheeler  v.  Perry,   18  N. 

And  though  the  property  Is  situated  H.  307;   Vanness  v.  Jacobus,  17  N.  J. 

onlside  the  state.     Campbell's  Case,  a  Eq.  1J3.  J 

Bland  (Md.)  209;  ao  Am.  Dec.  360.  If  a  will  Is  so  ambiguous  that  a  trustee 

Although  personal  trusts  were  con-  appointed  under  it  is  unwilling  to  take 

fided  by  a  will  to  two  executors  In  such  the  responsibility  of  acting,  the  proper 

manaei,    that    one    alone   should   not  course  for  him  to  pursue  is  to  seek  the 

bave   exercised   them,  yet   if  one  at-  instruction  of  the  court  by  a  suit  [n 

tempts  to  do  so,  he  will  render  himself  equity,  and  not  to  render  a  fictitious 

lisble  to   be  brought  to  account  as  a  account  in  the  probate  court  for  pur- 

trtutee.  Werborn  v.  AusUn,  77  Ala.  381.  poeesof  settling  the  rights  of  the  parties 

A  trustee  must  faithfully   discharge  interested.    Lincoln   v.    Aldrich,    141 

all   the    duties    imposed    upon     him.  Mass.  34a. 
Pressly  v.  Ellis,  48  Miss.  574.  On   such   a  bill  the  court  will  pass 

L  I^Umer    v.     Hanson,      I    Bland,  upon  the  validity  of  a  trust  in  the  will 

(Ud.)  ;i.  for  the  accumulation  of  rents  and  prof- 

t.  Seent/ra,  this  title,  Rtaignation  Its.     LorlUard  v.  Coster,  5  Paige  {N. 

amd  Removal  of  Trasitt.  Y.)  17a;  Hawlej  v.  James,  J  Paige  (N. 

Walworth,  Chancellor,  In  Cruger  v.  Y.)  318. 
161 
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lessly.  It  is  only  in  emergencies  where  the  direction  of  the  court 
is  actually  needed  that  it  will  assume  jurisdiction  over  this  class 
of  proceedings.  Thus,  it  has  been  held  that  while  the  bene6ci- 
ary  of  a  trust  fund  is  still  alive,  the  court  will  not  instruct  the 
trustees  as  to  what  disposition  they  shall  make  of  the  funds  upon 
the  termination  of  the  life  interest  of  such  beneficiary,*  and  that 
trustees  cannot  maintain  a  bill  for  instructions  in  regard  to  their 
administration  of  the  fund  before  they  shall  have  received  such 
fund* 

It  has  been  held,  in  a  recent  Massachusetts  case,  that  where  the 
settlor  (in  this  case  a  testator)  left  the  conduct  of  the  trust  en- 
tirely to  the  discretion  of  the  trustees,  the  court  would  refuse  to 
instruct  them  in  their  conduct  of  the  trust,  in  the  absence  of  any 
suggestions  that  they  were  liable  to  abuse  the  trust,  or  exercise 
authority  in  an  arbitrary  and  capricious  manner,  and  the  court 

The  supreme  court  has  jurUdicIlon  Where  h  will,  under  which  the  tnis- 

of  a  bill  filed  by  the  executors  to  ob-  tee  U  appointed,  directs  him  to  make 

tain  thedirectlon  of  thecourl  in  theex-  Inveitments    upon  trustg    and  limita- 

ecution  of  truBts  arfEing  under  the  will,  tiotis  of  doubtful  valldltj,  and  ambigu- 

when  the  same  propertj  is  claimed  un-  ous  in   their  terms  as  to  the  rights  of 

der  the  will  by  different  parties.  Tread-  the  parties,  he  may  appeal  for  dlrec- 

well  r.  Cordis,  5  Gray  (Mass.)  341.  tion  to  the  court  of  equity.     Heald  v. 

On  a  bin  filed  to  define  the  powers  of  Heald,  56  Md.  300. 
a  trustee,  the  court  will  define  Only  the  A  trustee  appointed  to  sell  property, 
trust!  and  will  not  order  a  sale  of  the  cannot  make  application  of  the  pro- 
property  where  no  adverse  right  is  as-  ceeda  without  the  direction  of  the 
scried.  Wiswell  n.  First  Cong.  Church,  court.  Tilly  i/.  Tilly,  1  Bland  (Md.) 
14  Ohio  St.  31.  436. 

In    Reynolds   v.   Brandon,  3  Helsk.  Where   a   dispute   has   arisen  a«  to 

(Tenn.)  593,  a  trustee  tor  Infanta  was  whether  a  trust  deed  has  ever  become 

permitted  to  seek  the  direction  of  the  operative,   the    trustee   may   properly 

court    In    reference  to  a   compromise,  apply  to   the  court  of  equity  for  in- 

which  called   for  the   raising  of  funds  structions  as  to  his  duties  as  between 

not  provided  for  In  the  trust  deed.  the   settlor  and   the   cestui  gme   trust 

Where  a  dispute  arises  as  to  whether  under  the  deed.     Fraserti.  Davie,  11  S. 

a  deed  of  trust  has  ever  become  oper-  Car.  56. 

atlve,  a  trustee  Is  justified  in  seeking  Chancery    will    assist    and    protect 

instructions  from  the  court  of  equity  trustees  in  the  performance  of  trusta 

as  to  his  rights  and  duties,  as  l>etweeii  committed   to   them,  whenever  they 

the  settlor  and   the   cesiui  que  trust,  seek  the  aid  and  direction  of  the  court 

Fraser  v.  Davie,  11  S.  Car.  56.  as  to  the  establishment,  management. 

Wherever  there  is  a  bona  fide  doubt  or  execution  of  them.  Trotter  ».  Block- 
as  to  the  true  meaning  of  the  instni-  er,  6  Port.  (Ala.)  369;  Jones  v.  Stock- 
ment  creating  the  trust,  and  M  to  the  ett,  3  Bland  (Md.)  409. 
course  which  the  trustee  ought  to  pur-  1.  BuUard  f.  Chandler,  149  Mass.  533. 
sue,  he  may  always  maintain  a  suit  in  3.  Bullurd  v.  Atty.  Gen'l,  153  Mass. 
equity,  at  the  expense  of  the  trust  estate,  349. 

to  obtain  a  judicial  construction  of  the  A  trustee  cannot  maintain  a  bill  Id 

trust  Instrument,  and  directions  as  to  his  equity  to  obtain  the  Instructions  of  the 

conduct,  and  tfhe  faithfully  obeys  such  court,  as    to  what   will  be  his   powers 

instructions,  he  will  lie  relieved  of  all  and  duties  in  case  a  corporation,  In  the 

respon  si  blUty  there  for.     State  v.  Neth-  stock  of   which  the  tmst  fund   Is  in- 

erion,  36  Mo,  App.  414.  vested,  shall  carry  out  a  contemplated 

The  trustee  may   wait  until  a  bill  is  Bale  of  all  their  property  to  a  new  cor- 

brought  against  him,  or  may  bring  a  poration,  taking  payment   in  share 
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adds :  "  The  judgment  of  this  court  cannot  be  substituted  for 
the  discretion  of  tiie  trustee,  reasonably  and  fairly  exercised."' 

The  trustee  will  not  be  permitted  to  seek  advice  of  the  court 
upon  a  mere  question  of  law  about  which  he  should  have  con- 
sulted an  attorney,  or,  if  necessary,  tested  the  question  by  an 
action  at  law  * 

5.  Ihtty  to  Care  for  the  Tnut  Property — a.  Possession  and  Safe 
Keeping.— Upon  accepting  the  trust,  it  becomes  at  once  incum- 
bent on  the  trustee,  whenever  his  duties  in  any  sense  involve  the 
custody  of  the  estate  or  responsibility  for  it,  to  enter  into  posses- 
sion. The  moment  his  responsibility  for  its  safe  keeping  begins, 
he  should  assume  control,  for  he  will  not  be  heard  thereafter 
to  say  in  his  defense  that  he  has  not  yet  entered  into  possession.' 

reitraln  the  corporation  from  making  action,  it  is  his  duty  to  give  immediate 

■  uch   Mie.     Treadwell   v.   Salisburf  notice   of  his   pOMcMion    to   all    par- 

Mlg.  Co.,  7  Graj  (Mass.)  393 ;  66  Am.  ticB  in   interest.    Judson  v.  Corcoran, 

Dec.  490.  17  How.  ( U.  SO  614 ;  Stewart  v.  Kirli- 

A  proceeding  in  equily  to  obtain  the  land,  19  Ala.    i6j;   Foster  v.   Min,  3o 

direction  of  the  court,  will  not  be  en-  Conn.   395;    Presley   v.    Stribling,   14 

teruined  if  needlesslj'  or  prematurely  Mils.  ^17;  Murdoch  v.  Finney,  a'  Mn. 

initituted.      Dodge    ■v.    Morse,    139  138;   Pace  v.  Pierce.  49  Mo.  393; 

Mass.  433.  '  " '■* 

L  Proctor  V.  Hejer,  izi  Mass.  515 

ating    Amory    v.    Greene,     \X    Allen  s^3i    i^orLnampuin  oanic^  t>.  Daiiiei,  o 

(Mass.)  413,  and  Walker  v.  Shore,   19  W.  ft  S.  (Pa.)  311;  42  Am.  Dec,  397; 

Ves,  39J.  Fisher  v.  Knoi,  13  Pa.  St.  (321  \  53  Am. 

S.  Greene  v.  Mnmford,  4  R.  1. 313.  Dec.  503;   Beach  v.  Beach,  14  Vt.   38; 

S,  Perry  on  Truats,  J  438 ;  Flint  on  39  Am.  Dec.  104  ;  Barney  v,  Douglas*, 

Trusts  and  Trustees,  ^  163 ;  Lewin  on  ig  Vt,  98.     See  also   Parsons  v.  Boyd, 

.   _       .                ,         .  . .                 „  .  .              ■           6  ,Ga. 


Trusts    and   Trustees,  p.  674  tt  leq.;     30  Ala.    iiz;    Schley   v.   Lyor 
Young  f.  Miles,  10  B.  Mon.  (Ky.)igo;     530;   Thompson  v.   Ford,  7   Irea.  (w. 
Mayiield    v.    Kilgour,    31     Md.    341;     Car.)  418;   Murphy  v.   Moore,  4  Ired. 


1S9;  Hall's  Appeal,  133  Pa.  St.  351;  pose  of  delivering  them  to  the  pur- 
Campbell  V.  Preston*,  12  G  r  a  1 1.  chaser,  and  may  bring  an  action,  either 
(Va.)  396.  of  replevin  or  trover,  when  the  posses- 

I^rticularly  if  the  heneficiaiy  be  a  sioa   is  withheld.     Pace  v.  Pierce,  49 

woman.    WIckbam  *.  Berry,  55   Pa.  Mo.  393. 

St  70.  If  a  fund  is  placed  in  trust  for  the 

Where,  from  the  nature  of  the  trust,  sole  and  separate  use  of  A,  with  pow- 

the  ownership  ol  the  ceaiui  que   Irasl  er    of  disposition   by   will  or  deed  to 

is  not  Immediate  and  at»olute,  and  it  take  effect  at  his  death,  he  cannot  re- 

wou id  defeat,  or  put  in  his  power  to  cover  the  fund    from    the    trustee, 

defeat  or  endanger,  a  legitimate  ulte-  Barkley   v.   Dosser,    15    Lea   (Tenn.) 

rior  limitation  of  the  trust,  he  is   not  539. 

enlltled   to   call    for   the  legal   estate.  Where  slaves  are  conveyed  by  deed 

Battle  V.  Petway,  5  Ired.  (N.  Car.)  576;  of  trust  to  a  trustee  "  or  his  legal  repre- 

44  Am.  Dec.  59.  sentatlve,"  for  the   sole  use  aqd  benefit 

Provided   he  commits  no  breach  of  of  the   grantor's   unmarried   daughter 

the  peace,  a  trustee  may  lawfully  take  and  her  children  forever,  the  legal  title 

the  property   of   his   cestui  que  trust  of  the  trustee  does   not   cease  at  the 

wherever  he  can  find  it,  and  it  is  Im-  death  of  the  daughter  leaving  children, 

material  that  Its  form  has  been  changed,  and  if  the   original  trustee  resigns  and 

Brash  v.  Blancbard,  ig  III.  31.  another   trustee   is    appointed   by  the 

He  takes  possession  of  personally  at  court  in  his  stead,  the  death  of  the  sub- 

ODCe.    It  there  are  notes  or  choses  In  sUtuted    tnutee   does   not    invest   the 

IBB 
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His  ownership  of  the  legal  title  enables  him  to  maintain  the 
right  to  possession  in  any  court  of  law,  and  he  may  recover  in 
ejectment  even  against  his  cestui  que  trust,  for  a  court  of  law  will 
not  go  behind  the  legal  title  to  inquire  into  the  equities.'  And 
unless  forbidden  by  the  instrument  of  trust,  it  is  his  duty  to  bring 
suit  to  recover  the  possession  of  the  property,  if  possession  is 
denied  him  * 

So  it  is  his  duty  to  retain  his  control  of  the  trust  property. 
He  may  not  part  with  it  needlessly,  nor  yield  control  of  it,  and  for 
doing  so  he  must  answer  out  of  his  own  estate.*    He  must  guard 

children  with  a  legoimie.  Williams  v.  notice,  sell  the  land  conveyed,"  this 
McConico,  36  Ala.  a.  language  w«j  intended  to  give  the  tru*- 
Where  slaves  are  convejed  to  trus-  tee  the  right  of  possession,  but  did  not 
tees  for  the  use  of  A/eme  amerl,  the  make  euch  taking  possession  1  condition 
title  does  not  pass  to  the  beneficiary  precedent  10  the  power  of  sale.  Se« 
on  possession  being- surrendered,  also  Vaughn  i>.  Powell, 65  Miss.  403. 
;e,  and  detinue  9.  See   Huckabee  v,  Billingsley, 


for  the  slaves  should  be  In  his  nsme.     Ala.  414;   50  Am.  Dec.   183;   Sinking 

Martin  v.  Poague,  4  B.  Mon.  (Kv.)  514.    Fund  Com'ra  v.  Walker,  6How.  (Miss.) 

Where  a  person  holds  personal  prop-     143;  3S  Am.  Dec.  433;  Beach  v.  Beach, 


It  for  A,  during  her  life,  and  14  Vt,  18 ;  39  Am.  Dec.  J04. 

after  her  death  for  her  children,  and  The  trustee   maj   recover  in   eject- 

the  property  la  delivered  Into  A's  pos-  ment  lands  affected  by  the  trust,  even 

session,  the  trust  is  not  so   executed  as  against  his  beneficiary.    Kirkpatrick 

that  the   trustee   cannot   maintain  an  v.  Clark,  133  111.  343 ;  11  Am.  St.  Rep. 

action   in    his   own     name   against   a  531.     See  also  Beach  v.  Beach,  14  Vt. 

stranger,  tor  the  property,     Wynn  11.  ao;  39  Am.  Dec.  204;  Cearnea  v.  Irv- 

Lee,  s  Ga.  217.     But  compare  Cook  v.  ing,  3:  Vt.  606. 

Kennerlj,  13  Ala.  43,  in  which  it  was  Where  it  was  stipulated  in  a  deed 
held  that  where  slaves  are  convejed  that  a  slave  was  to  be  thereafter  con- 
in  trust  for  the  use  of  a  person,  the  ben-  veyed  in  writing  to  a  trustee,  to  the 
eficiary  Is  entitled  to  the  possession  to  separate  use  of  a  married  woman,  and 
make  the  use  effectual,  unless  the  deed  was  put  into  the  possession  of  the  trus- 
eipressly  declares  him  to  be  entitled  tee  for  another  purpose,  but  afterward 
od\j  to  the  profits,  and  the  trustees  it  waa  formally  agreed,  by  the  seller 
are  not  justified  in  withholding  pos-  and  Ibe  trustee,  that  the  latter  waa 
session  from  him  by  the  fact  that  the  thenceforth  to  be  invested  with  the 
deed  purports  to  convey  the  slaves  to  title  to  the  negro  (be  notbelng  present, 
them  "  in  their  actual  possession."  however,  at  the  time),  it  was  held  that 
1.  Sedgwick  &  Wait  on  Trial  of  the  trustee  was  at  least  the  bailee  of 
Title  to  Land,  I)  333 ;  Reece  v.  Allen,  i  o  the  former  owner,  and  as  such  was  e 
Hi.  336148  Am.  Dec.  336;  Klrklandip.  titled  to  r. 
Cox,  94  111.  400 ;  Kirkpatrick  v.  Clark,  one  wrong 
133  111.  343;  33  Am.  St  Rep,  <3i ;  Thompson 
'^---      County   V.    Durant,  i4Gra  '--    ■ 


:ar.)  J40 
Under 


<Mhsb.)  447;    Beach  v.  Beach, 

aS;  39  Am.  Dec.  204;  Roe  -o.   Reade,  8 

T.R.  118.  ...    _..   _..„ 

A  trustee  can  be  only  divested  of  the  Protestant   school,  and   for  no   other 

right  of  possession  of  the  trust  prop-  use  or  uses  whatsoever,"  the  trustees  are 

erty  by  a  decree  of  a  court  of  equity,  or  the  proper  parties  to  preserve  the  IruBt; 

wit^hisown  consent,  GuphilU.  Isbell,  and  it  was  held  to  be  error  to  award  to 

I  Bailey  (S.  Car.)  330;  19  Am.  Dec.  671;.  the  city  of  Philadelphia  any  portion  of 

It  was  held  in  Tyler  v.  Herring,  &]  the  fund,  because  a  portion  of  the  space 
Misft.  169;  19  Am.  St.  Rep.  163,  that  embraced  In  "the  neighborhood  in 
where  the  trust  deed  provided  that  general "  had  been  afterward  Incorpo- 
"  upon  default  of  payment  of  the  debt  rated  within  the  city  limits.  Stall- 
secured,  the  trustee  shall  immediately  man's  Appeal,  38  Pa.  St.  300. 
take    possession,    and     having    given  t.  ^t  aupra,Xh\Hi.\iK,  Delegation  0/ 
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the  property  intrusted  to  him  with  the  same  jealous  care  which  a 
prudent  man  bestows  upon  his  own.' 

(i)  Protection  and  Preservation — (»)  In  e«Mnl. — If  the  funds  of 
the  trust  estate  are  lost  by  theft,  robbery,  accident,  or  default  of 
agents  and  employes  engaged  in  the  performance  of  purely  minis- 
terial duties,  the  trustee  is  exonerated  if  he  be  able  to  show  that 
he  has  exercised  the  same  care  which  men  of  prudence  ordinarily 
use  in  their  own  business.* 

If  the  title  to  the  property  in  his  keeping  is  assailed,  he  must 

Pmtrt  and   Dniiet,   and   in/m,  tbU  McKnIght  v.  McKnlght,  lo  Rich.  Eq. 

title.  Co-/rsj<«i;  Harrison  I'.Mock.io  (S.  Car.)  157.     In  this  case,  A  convened 

Ata.  185;  Kinloch  v.  I'On,  i   Hill  Eq.  negroes  to  trustees  to  hold  in  trust  Tor 

(S.  Car.)  190 ;  36  Am.  Dec.  196 ;  White  the  use  of   hig  wife  nnd  children.     It 

V.  Biugli,  1  Rum.  Be  M.  315 ;  9  Blfgh  was   held  that  the  mere  fact  that  the 

181 ;  3  CI.  &  F.  44 ;  Salway  v.  Sslwaj,  trustees  permitted  the  property  to  re- 

3  Rum.  &  M.  3t8;  Clough  u.  Bond,  3  main  In  the  possession  of  A,  for  the 

Mft.  &  C.  496;  Matthews  v.  B rice,  6  benefit  and  support  of   his   wife  and 

Beav.  339.  children,  whereby  It  was. lost,  did  not 

Neither    the    altornejt    for   trustees  show  such  a  breach  of  trust  as  would 

cliarged  with  a  public  trust,  nor  one  of  render  the  trustees  responsible  tor  the 

the  trustees  acting  as  attorney  for  the  loss. 

others,  maj  consent,  in  the  absence  of  1.  See  Jti/ra,  this  title,  Tke  Duty  of 

express   authority,  to  a  decree  which  Diligence. 

ha)  the  effect  of  taking  the  trust  out  of  a.  See  Investment,  vol.  11,  p.  813 

the  bands  of  the  trustees,  or  of  placing  ei  teq.     As  to   default  of   agents  em- 

the  execution  of  It,  In  whole  or  in  part,  ployed,  see  supra,  this  title,  DeUgatie» 

In  other  hands.   Vose  v.  Trustees,  etc.,  of  Powers  and  Duiies. 

1  Wood*  (U.  S.)  647.  Lou  b7  Theft.  — Thus,    Hill    says: 

A  truitee  holdingan  insurance  policy  "  Where   from   necessity   or    conven- 

it  security  for  a  debt,  is  bound  to  hold  lence  a  trustee  Is  justified  In  keeping 

the  money  received  on  the  policy  until  any  part  of  the  trust  property  in  his  pos- 

file  debt  b  due.     Fergus  f,  Wilmarth,  session,  and  without  any  negligence  on 

17  111.  App.  98.  his  part   it  is  lost   by  robbery,  he  will 

Although  the  terms  of  a  trust  may  not  be  held   responsible  for  the  loss, 

seem  to  contain  an  unqualified   dlrec-  but   will   be   allowed   the   amount   in 

UoD    to   the   trustee   to   pay   over   the  passing  his  accounts,  and  this  amount 

money  to  the  cejini  que  truti,  yet  the  may  be   proved  by  the  trustee's  own 

bTutee  Is  to  exercise  discretion  on  that  affidavit,   for   it   would   frequently   be 

subject,  and  he  is  not  to  place  money,  difficult   to   obtain   any  other  proof." 

or  whatever  he  may  furnish,  directly  In  Hill   on   Trustees,   p.   573.     And   this 

the  hands  of  a  beneficiary,  who  is  In-  dictum  Is  approved  in  Seawell  v.  Green- 


capable  of  using  It  tor  himself.     Mason    way,  23   Tex.  691;   75   Am.    Dec.  794. 
-  'ones,  a  Barb.  (N.  Y.)  sjq.  See  Flioton  Trust8,?339. 

a  Ingle  f.  Partridge,  33  Beav.  661,  a         Freedom  from   negligence  or  fault 


trustee  who  authorized  his  solicitors  to  will  exonerate   him   from    blame    for 

withdraw  trust  funds  from  the  bank,  loss  by  theft     Campbell  v.   Miller,  38 

was   held  liable  for  the  loss  resulting  Ga.  304;   95  Am.    Dec.  389;    State   v. 

fromthesollcitors'mlaapplicatlon  of  the  Meagher,  44  Mo.  356;   100  Am.  Dec. 

money.    See  also  Rowland  v.  Wither-  398;    Foster  v.   Davis,   46    Mo.    168; 

den,  3   M,&  G.  568;  Ghost  ii.  Waller, 9  Fudge  v.  Dum,si  Mo.  366;  Stevens  i>, 

Beav.497.  Gage,  ss  N.  H.  175;  30  Am.  Rep.  191 ; 

One    to  whom,   in  common  with  Furman  x..   Coe,  I    Cal.  Cas.  (N.  Y.) 

others,  a  deed  Is  made  ss  a  trustee  of  a  96;   Litchfield  v.  White,  7  N.Y.43S; 

teligiosis   society,  is  seised  to  the  use  vj   Am.  Dec.  534;    Neff's  Appeal,  37 

of  the  society,  and  has  not  such  an  la-  Pa.  St.  91 ;  Carpenter  v.  Carpenter.  1 1 

terest  in  the  land  as  would  authorize  R.  I.  544;   34  Am.  Rep.   711;  Jones  v. 

trim  to  vrith bold  the  deed  from  those  Lewis.  3  Ves.  340;   Morley  ti.  Morley, 

from  whom  he  had  received  It  Stoker  3  Cb.  Cas.  i. 

V.  Yerby,  ti   Ala.  332.    But  comfare        In  Jones  v.  Lewis,  3   Ves.   340,   the 
166 
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defend  it  in  court  and  out,  as  though  it  were  his  own.  He  may 
expend  the  trust  funds  in  the  employment  of  counsel  for  this  pur- 
pose,' as  well  as  for  legal  advice  generally.*  If  this  property  is 
levied  on,  or  suit  is  brought  against  it,  he  must  be  diligent  in  the 
assertion  of  his  beneficiaries'  rights,  and  in  making  all  necessary 
claims  of  exemption  on  their  behalf.*     And  when  the  trustee  is 

'.  Meagher, 
Hlkel 

put  them,  HDd  the  trustee  was  Teleaeed.  v.  Mikel,  5  Rich.  £q.  (S.  Car.)   230; 

The  case  oflAoriejv.  Morlej,  3  Ch.  Jenkins  v.  Plombe,  6Mod.  181;  Wight- 
Cas.  2,  was  one  where  the  trustee  was  wick  v.  Lord,  6  H.  L.  Cas.  134. 
held  not  responsible  for  a  loss  of  trust  BmLAWsr   BIbth. — In  MIkel  v.   Mi- 
funds  Irom  robbery  by  his  servant,  kel,   s   Rich.   Eq.  (S.   Car.)    210,   and 

The  low  In  Stevens  v.  Gage,  55  N.  Chaplin  v.  Givens,  Rice  Eq,  (S.  Car.) 

H.   175;  zo   Am.   Rep.    191,   occurred  133,  the   trustee   was   held   to   be  free 

from  the  burglarj  of  an  executor'*  safe,  from  responsibllitj  where  he  had  used 

and  the  trustee  was  exonerated.  due  care  to  prevent  their  escape. 

So  held   In  Carpenter  v.  Carpenter,  low  tiy  Plw.— The  loss  by  fire   re- 

13  R.  I.  544,  where  bonds  belonging  to  suiting  from  no  fault  on  the  part  of  the 

an  estate  were  stolen  from  the  vault  of  trustee,  he  will  be  held  blameless.  Croft 

the  bank  where  the  trustees  had  depos-  v.  Ljndsey,  1  Freem.  Ch,  1. 

Ited  them.  Loas  bj  Forcary. — It  has  been  held 

And  in  Christy  v.  McBride,  3  111.  75,  that  a  trustee  is  bound  to  pay  to  the 

the  loss  occurred  through  the  dishon-  right    person,   and    that   if   he   is   de- 

esty  of  a  collector  appointed  by  the  ad-  ceived  by  a  forgery  he  must  make  good 

ministrator,  the  loss.     Eaves  11.  Hickson,  30  Beav. 

In  Wilkinson  f .  Dodd,  40  N.  J,  Eq,  136, 

113,  it  appeared  that  the  managers  of  a  By  UnfoiAMan  Oanulty. — In  Boslo's 

certain  savings  bank  had  been  directed,  Estate,  2  Ashm.  (Pa.)  437,  the  decedent 

by  a  court  of  chancery,  to  invest  certain  left  an  ostrich  which  dfed  while  in  the 

funds  on  deposit  in  the  bank  in  govern-  charge  of  the  administrator.     The  ad- 

ment  bonds  and  other  specilied   secu-  ministrator  was   eionerated,  although 

rities.    They  made  the  investments  as  he  suffered  fourmonths  to  elapse  with- 

ordered,  and  delivered  the  securiUes  to  out  offering  the  bird   for   sale,   It   ap- 

certaln  Ne-a  Tork  bankers,  who  con-  pearing  that  the  bird  could  have  been 

verted   them   into    money,   and   after-  sold  meanwhile  only  at  a  sacrifice,  and 

ward  failed.     The  receiver  of  the  sav-  that  the  delay  was  apparently  to  the 


suit  in  equity  against  the  managers  of  Paige  (N.  Y,)  513;  Western  R.  Co.  ' 

the  savings  bank  for  the  loss  growing  Nolan,  48  ^.  Y.  ^tj. 

outol  the  difference  in  value  between  1.  Burr  v.  Mc&wen,  Baldw.  (U.  S.> 

the  money  so  obtained,  and  the  secu-  154.     See  infra,  this  title.  Accounting. 

rities  that  had  been  misapplied.     Itwas  On   being   informed   of  proceeding* 

held  that  the  managers  were  guilty  of  affecting  their  litle  to  the  trust  estate, 

a  breach  of  trust,  and  that  the  release  It  is  the  right  and  the  duty  of  trustees  to 

of  the  Neiu  Tork  bankers  did  not  af-  Interpose,  and  on  failure  to  do  so,  they 

feet  the   liability  of  the  savings-bank  are    concluded   by   the   determination 

managers,    except   as    to   the   amount  made  in  such    proceedings,   although 

which  the  Nevj  TorAbankersrefunded.  they  may  not  have  been  parties  to  the 

See  also   Dodd  d.  Wilkinson,  41   N.J.  record.     Burr  v.   Bigler,  16  Abb,   Pr. 

Eq.  566.  [N,  Y.)  177, 

Ian  Dy  UnavoldkUa  Aealdanl.  — If  S,  Parker  v.  PorUs,  14  Tex.  166, 

the  casualty  Is  such  a  one  as  ordinary  Where  suit  has  been  brought  against 

!irudence  and  caution  could   not  have  the  trust  property,  it  is   the   trustee'* 

breseen,   or    ordinary   diligence   pre-  duty  to  either  detend  It  or  give  notice 

vented,  the  trustee   will  be  held   free  to  the  ctstai  que  trust,   and   if  the 

from  blame  for  the  loss  resulting  there-  cestui  gut  trust  is  a  married  woman,  he 

ice 


^aovGoOt^lc 


imn,  DBdM,  ud     TRUSTS  AND  TRUSTEES.         uuMmm,  Me. 

exempt  from  attachment  or  garnishee  process,'  he  is  bound  to 
claim  such  exemption  by  way  of  defense,  or  failing  so  to  do,  suffer 
judgment  to  pass  against  himself  personally.^ 

Where  it  is  in  his  power,  by  the  expenditure  of  trust  funds,  to 
prevent  a  foreclosure  and  sale  of  the  lands  held  in  trust,  and  he 
allows  the  sale  to  be  made  and  the  land  to  be  sacrificed,  he  is 
guilty  of  a  breach  of  trust,  and  will  be  held  accountable  for  the 
toss." 

(b)  Bi^tJn — WHt«. — The  trustee  must  not  suffer  the  estate  to 
waste  or  diminish,^  or  fall  out  of  repair,  and  while  he  will  not  be 
allowed,  upon  his  own  responsibility,  to  erect  costly  improvements, 

mwt  notifj  her  huBbaad  also.     Doiier  penMs  impairing  the  principal  of  the 

■B,  Freeman,  47  Mias.  647.  tniM  fund;  but  whereacourt  can  clear- 

A  tniEtee  who  is  sued  on  a  title  hoe-  \y  tee  that  the   eipfnseE  incurred  were 

tile  to  hi»  cestui  que  trust,  mult  show  necessary,  they  will  be  allowed  just  as 

that  lie  acted   in  good  faith,   and  that  if  leave  had  been  granted  on  applics- 

"" '   '  """     '       I  knew  of  the  suit,  tion  before  incurring  them.     Hatton  ■v. 

Weems,  n  Gill  &  J.  (Md.)  83;   Hester 

t.  Wilkinson,  6   Humph.  (Tenn.)ais; 

70  Pa,  St.  351.  44  Am,  Dec.  303. 

1.  SeeGA8NisHHBNT,vol.8,p,  1147;  A  trustee  wilt  be  chargeable  with  the 

Cockey  V.  Leister,  I3  Md,  134;  71  Am.  amount  of  the   capital  disposed  of  bj 


;  Bentley  v.  Shrieve,  4  Md.  him  under  an  order  directing  him  t 

Ch.  412;  FarmerB'   Bank  v.  Beaston,  7  pay  over  the  Income  of  the  fund,  but  in 

Gill  &  J.  (Md.)  431;  z8  Am.  Dec.  336;  no  case  to  diminish  the  principal. 

Hbckley  w,  Williams,  I  Ci-"-    ■"-  -  '      ■■- *• '•---    *>-     ■'■    ^  — 

49a;  4S  Am.  Dec.  643;  Hoi 

13  VL  139;  37  Am.  Dec.  5»5.  may    . 

1.  These   are  purely  matters  of  de-  against  an  equitable  tenant  for  life,  and 

lense,  of  which  the  trustee  should  avail  Inauch   suit   need    not  name  himself 

himself  by  motion,  pleadings,  or  proof,  trustee.     Woodman  ».  Good,  6  W.  & 

at  some  stage  of  the  attachment  pro-  S.  (Pa.)  169. 

ceeding  before  the  final  judgment.  AutioipftOou  of  Ineoins. — Where 
Groome  v.  Lewis,  33  Md.  137;  S7  Am.  property  is  devised  in  trust  for  the  sup- 
Dec.  563.  portofthechildrenof  the  testator  out  of 

t.  Green  v.  Winter,  i  Johns.  Ch.  (N,  the  principal  and  income,  with  remain- 

Y.)  37;  7  Am.  Dec.  475.  der  over  at  their  death,  the  trustee  can- 

*.  First  Nat.F.Ina,Co.v.  Salisbury,  not  anticlpale  the  principal   or  income. 

130  Mass.  310.  In  such  case,  the  trustee  may  expend 

Dntr  to  FiftTMit  Vaate. — In  general,  the  money   in   their  support,  or  pay  it 

the  trustee  must  keep  the  principal  in-  over  to  them  to  be   applied  by  them- 

Uct,  and  not  pay  over  to  his  ceitui  que  selves.    Van  Vechten  v.  Van  Veghten, 

Irutt,   or  for  his  use,  any  but   the   in-  8  Paige  [N.  Y.)  104. 

come  of  the  fund,   until   properly  su-  A  trustee,  though   restricted  in  the 

thorized  so  to  do.     Cornwise  -v.  Bour-  expenditure  of  the  income  of  the  trust 

gvm,  3  Ga.  Dec.  15 ;  Arthur  V.  Master  money,inay,   in   an   emei^ency,   be 

■n  Equity,    I  Harp.   Eq.  {S.  Car.)  47;  justilied  in  expending  more  than  the 

'  '        '        '"'  "     "  '"'"  ""    '"   "^r.)  proiita  of  the  current  year,  as   where 

jh.  there  is  a  drought  and  consequent  fail- 

^  ure  of  crops,  or  unusual  sickness,  mak- 

ni«property  in  trust  is  charge-  ing  it  necessary  to  incur  heavy  medi- 

*ble  with  the  support  of  the  cestui  que  csl  bills ;  yet  in  such  case  he  must  aver 

triut,  and  produces  income  insufBcient  and  prove  the  evidence  of  the  emer- 

(herefor,  or  to  pay  the  taxes  and  necea-  gency,   and    render   a    full    account. 

nry  charges,  it  ma^  ^  sold  by  order  Downey  v.    Bullock,  7  Ired.  Eq.  (N. 

of  the  court.     /«  re  Herring,  35  N.J,  Car.)  103. 

Eq.  359.  A  trustee  justified  by  the  urgency  of 

The  trustee   should  obtain   the   ap-  the   case  in   encroaching    upon    the 

proval  of  the  court  before  incurring  ex-  principal   of   the   trust,   is  entitled  to 
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he  may,  if  in  the  possession  of  general  powers,  expend  upon  re- 
pairs whatever  is  reasonably  necessary  to  the  preservation  of  the 
trust  property.*  When,  however,  the  nature  of  the  trust  does 
not  involve  the  trustee's  custody  of  the  estate,  he  cannot  be  held 
for  its  waste  or  destruction.  Responsibility  cannot  be  thrust 
upon  him  where  it  was  evidently  not  contemplated  in  the  creation 
of  the  trust.  A  mere  repository  of  the  title,  having  no  right  of 
possession,  is  not  subject  to  the  liabilities  incident  to  possession 
and  control.* 

Where  the  intermediate  estate  has  terminated  and  the  need  of 
his  custody  as  trustee  no  longer  continues,  he  must  at  once  sur- 
render his  possession  to  the  one  entitled  thereto  under  the  terms 
of  the  trust. 

(2)  Depositing^  Funds  in  Bank. — The  depositing  of  funds  in  bank 
is  a  natural  and  often  a  necessary  incident  to  the  care  of  a  trust 
estate.  The  rule  that  whatever  diligence  is  customary,  in  the 
care  of  funds,  by  a  man  of  ordinary  prudence,  will  be  required  of 

have  it  replaced  out  of  the  firat  accru-  the  eitate,  under  the  honest  belief,  with 

i  n  g  Income.     Morton    v.    Adams,    i  reasonable  ground*  for  that  betief,  that 

Strohh.  Eq.  (S.  Car.)  7a.  it  Is  his  own  property,  and  the  amount 

A  trustee  is  justified  in  using  the  in-  received  from  the  sale  of  the  land  is  in- 
terest, or  even  a  portion  of  the  prlnci-  creased  In  consequence  of  such  im- 
pel of  the  fund  placed  in  his  hsnds  for  provementa,  he  is  entitled  to  the 
accumuintion,  in  trust  for  b  minor  un-  excess,  but  no  more.  Pratt  v.  Thorn- 
til  he  arrives  at  full  age,  tor  the  main-  ton,  38  Me.  355, 

tenance  and  education  of  the  child,  If  a  trustee  deems  that  the  interest  of 
where  there  is  no  other  propertj  ede-  his  cestui  que  irutt  requires  repairs  to 
quate  for  these  purposes,  and  the  the  estate  before  he  comes  of  age,  the 
minor  Is  an  orphan  of  tender  age  and  trustee  will  be  authorized  to  repair, 
there  is  no  devise  over,  and  no  third  Kearney  v.  Kearney,  t7  N.  J.  Eq.  59; 
person  interested  in  the  fund.  In  re  and  a  trustee  with  full  power  to  man- 
Potts,  I  Ashm.  (Pa.)  340.  age  the  trust  estate,  which  consists  of 

1.  See  Lewin  on  Trusts,  pp.  574, 575,  realty,  may  so  contract  for  repairs  that 

576;  Perry  on  Trusts,  ^  477  el  leg.  the  one  furnishing  them  may  acquire 

As  to  the  power  and  duty  to  make  and  enforce  a  mechanic's  lien.  Cheat- 
repairs,  see  Woodard  v.  Wright,  Si  ham  v.  Rowland,  gi  N.  Car.  340. 
Cal.  301;  Penons  v.  Winslow,  16  It  was  held  In  Parsoni  v.  Winstow, 
Mass.  36[ ;  Watts  v.  Howard,  7  Met.  16  Mass.  361,  that  the  expense  of  put- 
(Mass.)  473 ;  Sohier  v.  Eldredge,  103  ting  In  tenantable  repair  an  estate 
Mass.  351 ;  Mayfield  v.  Kilgour,  31  purchased  by  the  trustee,  must  be 
Md.  J41 ;  Smith  -e.  Gibson,  15  Minn,  charged  on  the  principal  fund;  while 
"•'---  "  ■..  T  -  ,jj^j  ^j  ]jjgping  jt  in  repair  is  to  be  d« 
lucted  from  the  income. 
It  was  held,  however,  in  Busse  v. 
.  ^^^.  Schenck,  II  Daly(  N,  Y.)  ii,lhat  un- 
Matter of  Odell.  i  Conn.  (N.  Y.)  94;  less  authorized  or  Impelled  by  pressing 
Randall  v.  Dusenbury,  63  N.  Y.  645;  necessity,  the  trustee  could  not  bind 
Hepburn  v.  Hepburn,  2  Bradf.  (N.  Y.)  the  esUte  by  a  contract  for  repairs. 
74;  Downey  v.  Bullock,  7  Ired,  Eq.  (N.  As  to  the  power  to  erect  Improve- 
Car.)  102;  Mannix  v.  Purcell,  46  Ohio  ments.see  i«/rB,thig  tiiXt,  Accounting. 
St  loi;  15  Am.  St.  Rep.  562;  Williams  3.  Unless  he  has  received  the  trust 
V.  Smith,  10  R.  I.  280;  Fontaine  v,  property,  he  is  not  liable  to  account  for 
Pellet,  1  Ves.  Jr.  337;  Ally.  Gen'l  v.  the  profiu  and  hire  thereof  while  In 
"  "  *'  ■"  "  Idge  v.  Brown,  3  possession  of  one  of  the  cestui^  gtie 
ii ;  Gilliland  v.  Irusl.  Tucker  v.  Cocke,  31  Mlas.  1S4. 
35.  If  the  owner  of  an  estate,  as  well  as 
materially  Improves  the  trustee,  is  in  fault,  the  latter  is  not 
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a  trustee,  extends  to  the  depositing  of  the  funds  in  bank.  In  the 
absence  of  negligence  on  his  part,  the  trustee  will  be  shielded 
(rom  liability  for  losses  growing  out  of  the  failure  of  the  bankers.' 

Indeed,  it  has  been  held  to  be  a  neglect  of  duty  on  the  part  of 
the  custodian  of  trust  funds,  to  fail  to  deposit  them  in  bank.* 
But  funds  are  not  to  be  kept  in  bank  for  an  unreasonable  period 
of  time," 

This  doctine  is  by  no  means  universal,  the  decisions  in  some 
instances  going  so  far  as  to  make  the  fiduciary  an  insurer  of  the 
funds  in  his  hands,  and  holding  him  to  a  strict  accountability  for 
all  that  are  lost  in  banks  and  in  investments.* 

Of  course  the  consent  of  the  settlor  to  this  disposition  of  the 
fund,  will  relieve  the  trustee  from  responsibility."  And  there  is 
no  culpable  negligence  in  leaving  the  funds  in  the  bank  selected 

ctuirgeible  with  the  utmost  that  might  civil  war.     See  abo  Parslej  v.  Martin, 

hiTC  been   made   out    of   the   elMte.  77  Va.  376;  46  Am.  Rep.  733. 

Miller  v.  Whittler,  36  Me,  (77,  But  ll  he  place  the  trust-moner  in  4 

Where  a  trust  la  created  for  life  with  bsnk  which  he  knows  to  be  insolvent, 
icmiindeT  over,  tbe  t 
liver  to  the  remalnder- 
D.  Perham,  70  Ga.  571. 

L  1  Story  Eq.  Jur.,  ^  1269;  Hill  on  Money  deposited  at  h  small  rate  ot 

Tmstees   573;   Lewln  on  Trusts  39;;  interest,  under   a    restriction    againit 

Bimey  v.  Saunders,   16  How.  (U,  S.)  withdrawal  except  on  two  weeks'  no- 

(35.  See  Perry  on  Trusts,  4  443;  Alter-  tice,  is  a  depoilt  nevertheless,  and  If 

tmj  V.  McDuflfee,  31  Mo.  App.  6031  lost  the  trustee  is  not  liable  in  theab- 

State  D.  Gieensdale,  106  Ind.  364;  55  sence  of   negligence   in   choosing  the 

Am.  Rep.  7S3;  Naltncr  i<.  Dolan,  108  bank.     Saw's  Estate,  144  Pa.  St.  499;  14 

Ind.  500;  58  Am.  Rep.  61 ;  Norwood  v.  L.  R.  A,  103.     And  if  free  from  negli- 

Hamess,  98  Ind.  134;  49  Am.  Rep.  739;  geoce,  the   trustee    will  not    be   held 

HcCabe   v.    Powfer,  84    N.   Y.   314;  liable,  although  the  money  was  depoa- 

Fnnce  v.  Woods,  Taml.  173 ;  Wllks  v.  Ited  on  time  upon  a  certlGcate  of  de- 

Groome,3Dr.584;  Horsleyn.Chaloner,  posit.     In  re  Hunt.  141  Mass.  51;. 

sVes.85;Clough  v.Bond.a  Myl.  &C.  S.  Dalrympte    v.  Gamble,    68    Md. 

490;   Rowth   V.   Howell,  3   Yes.   564;  ij6;  Baskin  i/.  Baekin,  4  Lans.  (N.  Y.) 

Adams  v.  Clanton,  6  Ves,  236;  Jones  v.  94;  Johnston's  Appeal,  iij  Pa.  St.  129. 

LcwU,  a  Ves.  341;  Belchler  v.  Parsons,  9.  Horsier  v.  Chaloner,  1   Ves.  S4; 

Ambl.  319;  Massey  rp.Banner,  i  Jac.  &  Barney  f.  Saunders,   16  How.  (U.  S.) 

W.  3481  Swinfen  v.  S  win  fen,  39  Bear.  535;  Cann  v.  Cann,  ji   L.  T.   N.  S. 

an;  Churchill  -o.  Hobson,  i  P.  Wms.  77o;Moyle  v.  Moyle,  a  Rubb.&  M.710. 

343;  Fenwick  *,  Clarke,  31   L.  J.  Ch.  *.  See  lnvKETMttKT,  toI.  ii,  p.  813. 

718;  Knight  t>.  Earl  of  Plymouth,  3  For  example,  a  trustee,  who  was 

Atk.  4S0.  charged  to  see  that  the   funds  "  be  se- 

Where  there  was   no   necessity  for  curely invested,"and'whoallowedthem 

placing    the    funds    in    the    banker's  to  remain  tor  two   years  as  an  invest- 

hands,   the   tnistee   must    answer   for  ment  in   the  bank    where  they  were 

bis  failure.      Darke  v.  Martyn,  1  Beav.  when  he  was  made  trustee,  was  held  ac- 

pc ;   Hucdonnell  v.  HardlnR,  7  Sim.  countable  for  the   loss  when  the  bank 

173-    Lowry   11.    Fulton,   9    Sim.   115;  failed.     Matter  of   Knight's  Estate 

Moyle  V.   Moyle,  a   Ruaa.  &   M.710;  (Supreme  Ct.),  4  N.  Y.  Supp.  411;  ai 

Gibblns  V.  Taylor,  33  Beav.  344.  Abb.  N.  Cas.  (N.  Y.)  388. 

FtD'ore  of  Bank  on  Aooonst  of  War. —  S.  An  assignee  having  deposited  to 

In  Crmnc  v.  Moses,  13  S.  Car.  561,  the  his  own  account,  in  a  bank  then  in  good 

court  held  a  trustee  exempt  from  Da-  credit,   a  balance  decreed  payable  to 

bility,  where  the  funds  had  been  de-  his  assignor,  notified  him  to  come  and 

posited    before   the  war  in  a   bank  of  receive  it ;  but  the  laKer,  without  com- 

aigh  standing,  and  the  bank  failed  on  municating  with  the  assignee, directed 

acGOont  of  theloaset  Tctultingfrom  the  the  bank  to  retain  the  balance  on  in- 
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and  used  by  the  settlor,  unless  the  trustee  has  reason  to  doubt  its 
solvency.* 

(3)  Confusion  of  Funds — Conversion.*— T^ie  trustee  may  not  de- 
posit the  funds  in  his  own  name,"  nor  put  them  beyond  his  con- 
trol.* If  he  does  either  of  these  things  any  loss  that  accrues 
therefrom  must  be  borne  by  him. 

If  he  deposits  trust  funds  in  his  own  name  and  confuses  them 
with  his  own  deposits,  a  presumption  arises  in  reference  to  the 
withdrawal  of  moneys  by  check,  whereby  he  will  be  deemed  to 
have  drawn  out  his  own  in  preference  to  the  trust  money.     The 


terest  without  change  of  account.     He  Thus,  the  deposit    must   be  In   the 

received  interest  on  it  for  sometime,  ordinary  course  of  business,  subject  to 

when  the  bank  tailed.   It  was  held  that  withdrawal  on  demand  and  fiee  from 

the  assignee  was  not  responsible  for  the  the  control  of  any  other  penon.  Perrj 

loss.     Heckert's  Appeal,  69  Pa.  St.  364.  on  Trusts,  f  443 ;   Salway   v.  Salway, 

1.  Hanbeflt's  Appeal,  93  Pa.  St.  483;  alias   White  v.  Baugh,  3   Russ.  &   M. 

Dorchester  v.  Effingham,  i  Taml.  379;  315;  g  Bligh  181;  3  CI.  &  Fin.  44. 

Rowth  V.  Howell,  3  Vefl.  565.  If  the   deposit   is   made  under   an 

9,  See  Ikvestmbnt,  vol.  ti,  p.  835.  agreement  that  it  Is  to  be   repaid  at  a 

See  also,  infra,  this  title,  Tke  Duty  of  future  daj',  and  is  not  to  be  subject  to 

Good  Faith—  Using  the  Trust  for  Prr-  call  meanwiiile,  it  is  at  the  trustee's  risk. 

aonal  Gaiu — Rights  and  Rtmedies  of  Baskin  ti.  Baskin,  4  Lans.  (N,  Y.)  94, 

tke  Beneficiary — FoUoitiing  the  Trtiti  But    where    the    deposit    is  made, 

Property.  rather  as  an  investment  than  as  a  de- 

I.  The  deposit  of  trust  funds  should  posit  proper,  as  upon  a  time  certificate 

be  made  in  bank  to  the  credit  of  the  of  deposit,  he   has  been   held   exempt 

run3.     If  the  trustee  deposits  them  in  from  liability  for  loss,  In  the  absence 

his  own  name   and  loss  occurs,  he  is  of  negligence.    /■  re  Hunt,  141   Mass, 

liable.     Phillips  n.  Lamar,  37  Ga.  237;  515. 

73  Am.  Dec,  731 ;   Gilbert  v.  WeUch,  So  In  Law's   Estate,  144  Pa.  St.  499, 

75  Ind.  557;  3  Lead.  Cas,  in  Eq,  loS;;  where  money  was  deposited  at  interest 

Naltner   v.   Dolan,   108  Ind.   500;  58  under  astipulation  against  withdrawal 

Am.  Rep.  61 ;  Norrls  v.  Hero,  32  La.  except  upon  two  we^s'  notice,  it  was 

Ann.  605  ;  Jenkins  i/.  Walter,  8  Gill  &  held  that  the  trustee  was  not  liable  un- 

J.  fMd,)  318;  29  Am.  Dec.  539;  School  less  he  was  negligent  in  the  selection  of 

Uisl.   T.   First   Nat.   Bank,   102   Mass.  a  bank. 

174;    Coffin   r.  Bramli  tt,  42  Mies.  It  is  a  breach  of  duty  for  a  trustee  to 

'94;  97  Am.  Dec.   449;  Atterbury  surrender  securities  after  accepting  the 

V.    M  c  D  u  ff  e  e,  31    Mo.    App.   603 ;  trust,  without  the  consent  of  the  cestui 

Matter    of   Stafford,    11   'Barb.    (N.  que  trust.    Jacques  i>.  Fackney,  64  111. 

YO   3S3  ;  Brown  f.  RickettB,  4  Johns.  87,     Comfare  Wilkinson  v.  Stewart,  30 

Ch.   (N.    Y.)303;  8    Am.   Dec.  567;  111.48. 

Utica  Ins.  Co.  r.  Lynch,  11  Paige  (N.  The    administrator   who   permits   B 

Y.)   S30  ;    Summers  7..  Reynolds,  95  N,  business  firm  of  which  he  is  a  member 

Car.  404;  Shaw   v.   Bauman,  34  Ohio  to  have  control  of  the  funds  of  the  ea- 

St.  as  ;   McAIIIsleni.Com.,  30  Pa.  St,  tate,  is  guilty  of  a  gross  breach  of  trust, 

536;  Law's  Estate,   144   Pa,   St.   499;  Forsvth    t.   Woods,    11    Wall.   (U. 

Mason  v.  Whitthorne,  3  Coldw.  (Tenn.)  S,)  4S4, 

343;  Williams  v.  Williams,  55  Wis.  If  the  trustee  lends  money  to  a  bank 
300;  43  Am.  Rep.  708  ;  Massey  ti.  Ban-  on  interest  upon  personal  security,  it 
ner,  i  Jac.  &  W.  341;  Wren  v.  Kirton,  has  been  held  that  he  will  be  held  Ha- 
ll Ves.  377;  Fletcher  v.  Walker,  3  ble,  that  being  a  security  disapproved 
Madd.  73;  Robinson  v.  Ward,  2  Car.  by  the  court.  Darke  v.  Martyn,  i 
&  P.  59  ;  13  E,  C.  L.  38  ;  Macdonnell  Beav,  ^ic,. 
V.  Harding,  7  Sim.  178,  It  has  been  held  that  where  a  trustee 

4.  See  Ferry  on  Trusts,  ff  443,  445;  deposits   trust    funds    with   a   banker 

White  V.  Baugh,  1   Russ.  &  M.  315;  9  merely  on  personal  security,  while  he 

Bligh   181 ;  3  CI.  &  F.  44;  Salwaj  v.  exacts  a  bond  for  his  own  money,  he  is 

Salway,  3  Russ.  &  M.  315.  guilty  of  gross  negligence  and  liable 
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trust  fund  will  thus  be  preserved  intact  so  far  as  possible.  The 
rule  chai^ng  the  money  first  drawn  out  against  the  money  first 
deposited,  has  no  application  to  such  a  case* 

Funds  deposited  to  the  trustee's  individual  account  remain 
subject  to  the  trust,  and  are  not  liable  to  appropriation  by  the 
trustee's  personal  creditors,  in  the  event  of  his  failure,'  unless  the 
bank  or  bailee  be  shown  to  have  had  notice  of  the  fiduciary  char- 
acter of  the  deposit.* 

The  deposit  when  made  must  be  identified  and  kept  clear  of  all 
other  funds.*     The  confusion  of  property  is  held  to  be  c 


fbrloMct  multliiK  from  the  banker'B  Deffell,  4  De  G.  M.  ft  G.  386;   In  re 

biluK.     Anonymous,  Loflt  491.  Speight,  33  Ch.  Div.  737;   Freeman  -v. 

1.  See  infra,  this  title,  Rigkla  and  Fairlie,  3  Mer.  ig ;  lenklns  v.  Walter, 

Rtmtdies  of  Ike  Beneficiary— Follmo.  8  Gill  &1.  (Md.)  IlS  ;  Jg  Am.DeC.S39; 

imgike  Trust  Prcferty;  Central  Nat.  Com.  v.  McAIiiter,  36  Pa.  St,  480;  30 

Bank  V.  Connecticut  Mut.  L.  Ini.  COn  Pa.  St.    556;    Matter  of   Stafford,   11 

104  U.  S.  54;  Englar  v.  Qflutl,  70  Md.  Barb.  (N.  Y.)  353.     But  (ce  Crane   v. 

78;  14  Am,  St.  Rep.  333;  Baker  v.  New  Mo«es,  13  S.  Car.  s6i. 

York  Nat.  Exch.  Bank,  100  N.  Y.  31;  LlabUltT  oT TrnatM  tbr  OonTeraton.— 


n  Am.  Rep.  150;  Importers,  etc.,  NaL     In  a  suit  b;  a  benellclarT  e 

Bank  v.  Peters,  133  N.  Y.  373;  North     trustee  for  conversion,  ttie  beneficiary 

Dakota  Elevator  Co.  v.  Clark  (N.  Dak.     la  entitled  to  recover  the  value  of  his 


'893).  S3  N.  W.  Rep.  17s ;  Continental  property  at  the  time  of  the  < 

Nat  Bank  v.  Wecms,  69  Tex.  489;  5  and  not  merely  the  present  value  oi 

Am.  St.  Rep.  85 ;  In  rt  Hallett's  Estate,  the  property  for  which  the  trust  prop- 

13  Ch.  Div.  696.  erty    was    exchanged.      Cushman    v. 

J.  Jenkins   v.   Waller,    8   Gill   ft  J.  Bonfleld,  139  IlL  iig,  affirming -^f,  111. 

(Md.)  318 ;  19  Am.  Dec.  J39.  App.  436. 

1.  £■/.  Cooke,  4Ch.  Div.  133.  It   has   been   held    tfaat   where  the 

In  School  Dlst.  V.  First  Nat.  Bank,  trustee  has  confused  trust  and  personal 

t03  Mass.  174,  it  was  held  that  a  bank  property,  the  ceitui  que  trmi  may  claim 

havine  received  trust  funds  without  no-  all  that  the  trustee  cannot  positively 

lice  of  the  existence  of  the  trust,  could  identify.    Morrison  o.  KiDstra,j5  Miss. 

apply  such  deposits  to  the  payment  of  71 ;  Lewin  on  Trusts  397. 

'ite  trustee's  personal  debts.     And  see  Where  a  trustee  takes  an  outstand- 

Thacher  v.  Pray,  113  Mass.  391 ;  Lime  ing  title  in  his  own  name  and  employs 

Rock   Bank    v.   Plimpton,    17   Pick,  in  part  funds  of  his  own,  the  burden  Is 

(Mass.)  159;  38  Am.  Dec.  386.  on  him  to  show  the  amount,  and  if  he 

«.  Coffin  V.  Bramlitt.  43  Miss.  194;  97  fails,  the  cestui  que  trust  will  take  the 

Am.  Dec.  449;  /■  re  Stafford,  11  Barb,  entire  estate.     Ward  v.  Armstrong,  84 

(N.  Y.)  53;  Case  v.  Abeel,  i  Paige  [N.  III.  151. 

Y.)  393 ;  Keltett  i'.  RaChbun,  4  Paige  In  Englar  v.  Ofliitt,  70  Md.  78 ;   14 

(K.  Y.')  I03 ;  Hooley  v.  Gieve,  9  Abb.  Am.  St  Rep.  333,  the  court,  by  Alvey, 

N.  Caa.  (N.  Y.)  8;  9  Daly  (N.  Y.)  104;  C.  J.,  said:  "So  long  as  a  trust  fund 

Gunter  o.  Janes,  9  Cal.  643;   Harrison  can  be  traced,  the  court  will  always  at- 

V.  Smith,  83  Mo.  3io;s3  Am.  Rep. 571;  tribute  the  ownership  thereof  to  the 

Sanders  v.  Forgasson,  3  Baxt  (Tenn.)  crslui  que  trust,  and  will  not  allow  the 

140;    Draper    u.    Joiner,    9    Humph,  right  to  be  defeated   by  the  wrongful 

(Tenn.)  6l3;  49  Am.  Dec.  719;   Free-  act  of  the  trustee  in  confusing  the  trust 

man  v.   Fairlie,   3   Mer.  39.    See  also  fund  with  Tunds  of  his  own  or  even 

California  Code,  J  7*36;  Oaketa  Civ.  those  of  a  third  party.   The  true  owner 

Code  1306.  of  a  fund  traced  to  the  possession  of 

If  he  has  deposited  trust  funds  in  his  another,  has  a  right  to  have  it  restored, 

own  name,  he  Is  liable  if  the  bank  fails,  not  as  a  debt  due  and  owing,  but  be- 

Lunham  v.  Blundell,  4  Jur.  N.   S.  3;  cause   it   is    his   property   wrongfully 

Wren  v.  Kirton,  11   Ves.  377 ;  Fletcher  withheld  from  him.     And  it  can  make 

r.  Walker,  3  Madd.  73;   Wilkinson  v.  no  manner  of  difference  whether  the 

Bewick,  4  Jur.  N.  S.   loio;  Masser  v.  fund  be  traced  into  a  bank  account,  the 

Banner,  i  Jac.  ft  W.  341 ;  Penoell  v.  posseulon  of  en  individual,  or  into  the 
37  C,  of  L.— II                           1«I 


^aovGoOt^lc 


tnmt,  nMm.  uA     TRUSTS  AND  TRUSTEES. 

and  the  trustee  who  converts  the  estate  to  his  own  use  must  an- 
swer for  every  dollar  of  loss,  and  both  fundswill  be  treated  as  trust 
property,  except  so  far  as  the  trustee  may  be  able  clearly  to  dis- 
tinguish his  own.*  Interest  will  be  exacted  of  him*  in  case  of 
loss,  and,  if  there  be  any  profits,  whatever  profits  he  realizes  out  of 
the  investment  belong  to  the  trust  estate.' 

Where  he  has  converted  the  trust  funds  to  his  own  use  by  in- 
vesting them  in  his  own  name,  he  will  be  held  to  a  strict  account- 
ability for  the  conversion,  and  the  trust  will  follow  the  investment.* 

For  any  irregular  or  improper  purpose  to  which  he  may  have 

hands  of  a  firm  compoBed  of  tnao^  in-  Am.  Dec.  530 ;  McAllister  v.  Com.,  30 

dlviduals,   if    the    essential    facts   are  Fa.  St.  536. 

shown   by  which  the   identilicHlion  of        So  held   where  the   loee  finallj  oc- 

the  fund  can  iie  established  and  no  su-  curred  through  payments  made  to  him 

perior  rights  of  Innocent  third  parties  in  Confederate  money.     Mitchell  v, 

have  intervened."  Moore,  95  U.  S.  587. 

Oosts. — A  trustee  who  has  mingled         Where   a   trustee  deposits  the  trust 

the  trust  fund  with  his  own   propertj,  funds  in  a  bank  and  takes  a  certifiCBte 

and  in  rendering  his  account  has  neg-  of  deposit  therefor,  payable  to  himself, 

lected  to   charge  himself  with  the  full  he   will   be   held   reGponstble   for  lose 

amount  due  from  him,  U   not  entitled  caused  bj  the  bank's   failure,  although 

to  have  the  coats  of  a   bill  in  equitj',  the  instrument  creating  the   trust  di- 

instituted  by  him   for  the  purpose   of  rected  the  deposit  of  the  monej  in  that 

obtaining  a  discharge  from  the  further  bank.    Corya  v.  Cotya.  119  Ind.  593. 
execution  of  the  trust,  allowed  out  of        Where  chattels  are  conveyed  In  trust 

the  fund ;  but  will  be  charged  with  the  to  secure  the   payment  of  a  note,  and 

payment  of  the  expenses  of  taking  the  the  trustee  sells  the  property  and  min- 

account.     Bogle   v.   Bogle,    3  Allen  gles  the  proceeds  with  his  own  funds, 

<Ma68.)  158.  he  may  be  compelled   to  pay  the  trust 

I.  Snorgrass  v.  Moore,  30  Mo.  App.  fund   to  the  holder  of  the  note.     Na- 

132.  Uonal  Park  Bank  v.  Halle,  30  III.  App. 

An  administrator  who  la  guilty  of  a  17;  aff'd  in  140  III.  413. 
tortious  conversion  to  bis  personal  use        The   rule  that  property  purchased 

of  the  property  of  an  estate   intrusted  with  (he  trust  funds  will  at  the  option 

to    his   care    as    an    administrator,  is  of  the  beneficiaries,  be  declared  to  be 

chargeable  with  the  highest  value   of  held  in    trust  for  them,  although   the 

the  property  so  taken  by  him.     Irby  v,  trustee  may  have  taken  title  in  bis  own 

Kitchell,  43  Ala.  438.  name,  and  Intended   the   purchase  for 

a,  Mitchell  v.   Moore,  95  U.  S.  587 ;  his  own  benefit,  is  applicable  to  a  pur- 
Gordon  V.  West,  8  N,  H.  455;  Knowl-  chase  by  a  father,  appointed  guardian 
.__   _.   i.__ji__    ._  »T    I.    ._s.    ^    ■_  of  his  infant  child,  made  with  funds 
belonging   to   the  estate  of  the  child. 
rertsc.  Durling  v.  Hammer,  ao  N.  J.  Eq.  MO. 

He  will  be  charged  at  least  the  high-  If  a  trustee  wrongfully  converts  • 
est  legal  rate  of  interest,  even  though  trust  fund  into  another  species  of  prop- 
their  safely  has  not  been  endangered,  erty,  the  ctstui  que  trust  will  be  en- 
Morgan  t.  MorgBn,4Dem.  (N.  Y.)3S3.  titled  to  It.     But  otherwise,  where  such 

1.  See  infra,  this  title.  Profits  and  conversion   is  made  by  the  creator  of 

Losses.  the  trust,  who  himself  stands  in  00  fidu- 

4.  See  infra,  this  title,  Rights  and  clary  relation.      In  this  case  the  title  to 

Remedies  of  the  Beneficiary — Follow-  the  property  thus  wrongfully  purchased 

in/f  the  Trust  Property.  with  the  trust  fund,  is  in  the  purchaser. 

Dejarnette    v.    Dejamette,   41  Ala,  Hawthorne  -a.  Brown,  3  Sneed  (Tenn.) 

708;  Harrison  !>.  Smith,  83  Mo.  aio;53  461. 

Am.  Rep.  571.  averrnliug  Mills  v.  Where  a  trustee  buys  land  in  his  own 
Post,  76  Mo.  416;  Blauvelt  v.  Acker-  name  and  pays  for  it  outol  trust  money 
man,  10  N.  T.  Eq,  141;  Morris  v.  Wal-  In  his  hands,  a  court  of  equity  will  fas- 
lace,  3  Pa.  St.  319;  45  Am.  Dec.  641;  ten  a  trust  upon  the  land  in  favor  of 
Stanley's  Appeal,  8  Pa.  SL  431 ;  49  the  persons  beneHcially  entitled  to  the 
162 
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put  the  funds,  he  must  answer  as  though  he  had  appropriated 
them  to  his  personal  use,  and  a  strict  accounting  will  be  exacted 
of  him.'  Such  misfeasance  is  ground  for  his  removal,  no  matter 
what  may  be  the  terms  of  his  appointment  or  the  extent  of  the 
discretion  granted  him  in  the  instrument  of  trust,'  and  he  may 
be  prosecuted  for  embezzlement  for  fraudulently  appropriating 
trust  property  to  his  own  use.' 

(4)  Insurance. — Failure  to  keep  the  property  insured  in  a  re- 
sponsible  company  is  not  consistent  with  ordinary  care  in  the 
management  of  the  trust  estate;  the  trustee  is  bound  to  take 
this  precaution  against  loss* 


moat  J,  and  the  castais  que  Irutlent  hsve 
1  right  to  the  estate.     Fugh  v.  Pugh,  9 

Where  a  tniBtee  purchases  an  estate 
ptrtlj  with  his  own  and  partly  with  the 

tiblishiDg  the  fact,  will  have  a  lien  on 
the  whole  estate  for  the  whole  amount 
of  the  trust  funds  thus  misspplled. 
Uunro  V.  Collins,  95  Mo.  3^. 

1,  A  trustee  who  has  made  an  im- 
proper uie  of  trust  funds  majr  be  forced 
to  bring  them  into  court  at  an  earlier 
daw  than,  under  other  circumstances, 
he  would  be  obliged  to  pay  them  to  the 
cnUi  que  Irtiit.  Clagett  v.  Hall,  9 
GiU&J.  (Md.)So. 

A  trustee  who  assigns  a  bond  be- 
longing to  the  trust  CGtate  as  security 
for  his  priTate  debt,  commits  a  breach 
of  trust,  and  the  trustee  will  be  respon- 
sible for  the  value  of  the  bond  at  the 
time  of  the  sssignnient  with  interest, 
■hough  the  obligor  has  since  become 
insolvent.  Van  Reosellaer  v.  Morris, 
1  Paige  (N- Y.) 


The  rule  that  a  ti 


:  will  r 


permitted  to  claim  that  trust  property 
purchased  by  him  was  so  purchased  for 
his  individual  benefit,  applies  to  prop- 
er^ which,  though  purchased  as  trust 
property,  waa  bought  for  the  purpose  of 
performing  the  trust.  The  presump- 
lioDc  are  against  a  trustee  who  mingles 
any  such  property  with  h  1 B  own. 
Woodruff  V.  Boyden,  3  Abb.  N.  Caa. 
(K.  Y.)  29. 

If  he  speculates  with  the  trust  funds, 
be  must  account  for  the  proSts,  If  suc- 
ceu(nl,  and  for  interest,  if  the  specula- 
tion fails.  Norris'  Appeal,  71  Pa, 
St  106, 

If  a  pemon  -who  has  the  manage- 
mcDt  of  the  property  of  another,  so 
EOEfonnds  it  with  his  own  that  it  can- 
Doi  be  distingAiisbed,  all  the  Inconven- 
ience from  the  confusion  muat  be 
borne  by  blm,  and  if  it  is  a  case  ol  dam- 


ages, they  will  be  given  to  the  utmost 
value  of  the  property.  Bracltlnridgeir. 
Holland,  2  Blackf.  (Ind.)  377;  20  Am. 
Dec.  123. 

Where  a  trustee  of  slaves  mingles 
them  with  his  own,  and  has  them  work 
on  his  own  plantation,  tbe  cestui  que 
trust  is  entitled  to  a  fair  hire  for  their 
services,  and  Is  not  bound  to  receive  for 
their  services  the  profits  which  accrued 
from  the  plantation  by  their  labor, 
Johnson  v.  Rlchey,  a,  How.  (Miss.)  133. 

A  trustee  who  has  confounded  trust 
money  with  other  funds,  does  not  be- 
come a  mere  debtor,  but  by  his  wrong- 
ful conduct  consents  to  be  treated  as  a 
debtor  or  trespasser,  at  the  option  of 
the  cestui  gu^  trust.  Gunter  v.  Janes, 
9  Cal.  643, 

A  trustee  lending  the  funds  of  the 
trust,  on  a  note  and  mortgage,  executed 


41  Ala.  70S. 

An  executor  cannot  use  the  trust 
funds  to  purchase  property  in  his  own 
name..  The  property  so  purchased  be- 
longs to  the  trust  estate.  Paschall  v. 
Hinderer,  j8  Ohio  St.  568.  And  the 
trust  follows  the  property  Into  the 
hands  of  the  purchasers  with  notice. 
Morgan  v.  Fisher,  82  Va.  417. 

9.  See  supra,  this  title,  Resignatiou 
and  Removal  of  Trustee. 

A  testamentary  trustee  who  deliber- 
ately mingles  the  trust  funds  with  his 
own,  and  wilhholds  from  his  benefici- 
aries information  as  to  the  Investment 
of  them,  will  be  removed,  though  he  i* 
the  testator's  son  and  the  father  of  the 
cestuis  que  IruslenI,  and  though  the  will 
directs  him  to  pay  to  them  the  income, 
from  time  to  time,  as  he  thinks  best, 
and  exempts  him  from  giving  bonds. 
Sparhawk  v.  Sparhawk.  114  Mass.  3^6. 

s.  See  Embezzlement,  vol.  6,0.481. 

t.  Burr  V.  McEwen,  Baldw.  (U.  S.) 
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(S)  Taxes. — And  so  with  the  taxes.  Ordinary  diligence  re- 
quires the  payment  of  all  legal  taxes  assessed  i^^nst  the  prop* 
erty  in  trust,'  and  the  redemption  from  tax  sale,  as  well  as  resist- 
ance of  all  suits  to  enforce  taxes  illegally  assessed.  Taxes  are 
chargeable  to  income  rather  than  to  capital.* 

b.  Investment. — (See  Investment,  vol.  ii,  p.  813.) 

c.  Profits  and  Losses. — Under  the  rule  requiring  diligence 
in  the  custody  of  the  trust  estate,  the  trustee  must  use  all  ordi- 
nary care  to  make  the  trust  remunerative  to  his  cestui  que  trust. 
He  must  not  allow  the  property  to  lie  idle,  nor  make  reckless  in- 
vestments of  the  fund.  But  he  is  not  an  insurer  as  to  the  rents 
and  profits,  and,  in  the  absence  of  neglect,  will  be  held  blame- 
less if  the  estate  fails  to  produce  the  income  of  which  it  is  capa- 
ble, and  will  be  held  only  for  sums  actually  received." 

1(4;  Howard  P.  Ins.  Co,  v.  Cha«e,  j  giuraator  of  their  solvency.     Gettini 

WaU.tU.  S.)  509;  Garvey  r.  Owens,  w  u.  Scudder,  Ji  111.86. 

N.  Y.  Supp.  349.  1.  See  infra,  thii  title,  AeeounliHg ; 

But  the  following  English  cases  fall  Burr  v.  McEwen,  Baldw.  (U.  S.)  154. 

to  sustain  this  proposition:  Ballej  v.  3.  See  iM/ra,  this  title,  ./lefDsnfia,^^ — 

Gould,  4  Y.&  C.  23t;  Ex  f.  Andrews,  Catital  and  Income. 

2  Rose  410;   Dobson  v.   Land,  8  Hare  All  gains  made  by  the  trustee  by  a 

216;  Fry  1;  Fry,  27  Beav.  146.  wron^ul   appropriation  of    the   truat 

Touching  the  power  and  duty  to  in-  funds  go  to  the  beneficiary,  while  all 

sure,    Perry  says:  "A   trustee   would  losses  are  borne  bv  the  trustee.     Oliver 

probably  be  justified  in  insuring  the  v.  Piatt,  3  How.  i\i.  S.}  401. 

property,  and.  In  case  of  loss,  the  In-  S.  See  article  by  Russell  Duane  Id 

surance  money  would  belong  to   the  30  Am.  Law  Reg.  569,  on  "  Liabilities 

ctitui  que  trust."     Perry  on  Trusts,  4  Arising  out  of  Emplorment  of  Trust 

4S7.     See  Lerow  v.  Wilmarth,  9  Allen  funds  in  PartnershipB,''   Profits  belong 

(Mass.)  3SJ.  to  the   trust.      Brown   v.   Ricketts,  4 

And  Lewln  says:  "A  trustee  would,  Johns.  Cb.  (N.  Y.)  303;   8   Am.  Dec. 

it  is  conceived,  under  special  circum-  567;  Utica  Ins.  Co.  v.  Lynch,  11  Paige 

stances  and   in  due  course  of  manage-  (N.  Y,]  510;   Sharp's   Estate,  3  Phila. 

ment,  be  justified  in  insuring  theprop-  (Pa.)  280;  Wasson  v.  English,  13  Mo. 

er^."     Lewin  on  Trusts  and  Trustees,  176;  Stidger  v.  Reynolds,  10  Ohio  351; 

p.  j8a  Hill  V.  Cooper,  8   Oregon    254,     See 

In  the  following  caAes  it  is  faeid  that  also    California   Code    7137;   Dakota 

a  trustee  has  the  right  to  procure  in-  Civ.  Code  1^07 ;  Georgia  Code  1331. 

surance  and  is  juatinedin  doing  so,  al-  Appreciation  of  currency  In  the  trus- 

though  there  is  no  obligation  on  him,  tee's  hands  or  while  loaned  out  by  him, 

in  the  absence  of  express  directions,  to  inures  to  the  benefit  of  the  cestui  gut; 

insure  at   all.     Columbia   Ins.   Co.   v.  truil.     Clarke   v.   Anderson,   10  Bush 

Lawrence,  2  Pet.  <U.  S.)   25;   Howard  (Ky.)  99. 

P.  Ins.   Co.  V.  Chase,  5  Wall.  (U.  S.)  Where  the  taking  of  an  account  of 

509;  Page*.  Western  M,  &  F.  Ins.  Co.,  the  profiUof  cerUinsiaves  heldin  trutt 

19  La.  49;  Putnam  v.  Mercantile   Ma-  was  referred  to  a  master,  and  the  trua- 

rine   Ins.    Co.,    j    Met.   (Mass.)   386;  tee,  having  admitted  the  character  of 

Goodall  V.  New  England  Ins.  Co.,  25  the  slaves,  brought  forward  no  evidence 

N.  H.  186;  Swift  V.  Vermont  Mut,  V.  of  the  actual  value  of  their   labor,  he 

Ins.  Co.,  18  Vt.  313;  Craufurd  v.  Hun-  was  charged  with  the  usual  rate  of  hire, 

ter,  8  T.  R.  13,  Stroman  v.  Rottenburg,  4  Desaus.  Eq. 

Where  a  trustee  has  full   power  to  (S.  Car.)  28S. 

select  the  company   or  companies  in  A  trustee  is  chargeable  with  all  the 

which  to  insure  the  trust  propertv,  he  rents  and  profits  which  by  reasonable 

is  to  be  held  merely  to  the  exercfse  of  effort  he  could  have  received.     Mans- 

due  care  to  select  solvent  companies  or  field  v.  Alwood,  84  111.  497. 

those  generally  so  considered,  not  as  a  Where  an  agent  or  trustee  makes  no 
164 
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d.  Accounting— <  I)  In  Genera/.— The  trustee  ts  bound  to 

effort  to  secure  a  tenant  for  land  of  hti  the   profits   >/terward   received,   there 

principal,  but   occupie*  It  hlmtelf,   he  being  no  pretense  of  negligence,  mal- 

wilt  be  chargeable  with  the  highest  rent  versKtIon,  or  fraud.     Hamburg  M^. 

whinh  could  have  been  obtained.   Lau-  Co.  v.  Edsall,  7  N.  J.  Eq.  19S.    See  alio 

dis  r.  Scott,  33  Pti.  St.  495.  Wilcox  v.  Bates,  45  Wis.  138;  Ho^rle  v. 

Where  a  trustee  Is  required  to  invest  Bailej',  58  Wis.  435. 

llie  trust  fund  In  (/jsiVtoT  S(a/cj  bonds.  One  coming  wrongfullj-  Into  posset- 

oroQ  real-estate  security,  his  liability  for  sion  of  an  estate  ought  not  to  be  spared, 

the  failure  to  invest  the  fund  is  meas-  and  ought  to  be  char|[cd  to  the  extent 

ured  bj  the  interest  he  might  have  ob-  of  what  it  was  capable  of  producing; 

tlined   on   real-estate  securitj  of    tlie  but  If  he  enters  rightfully,  his  actiuJ 

proper  character.  Andrews  v.  Schmltt,  income,  If  he  can  show  what  it  fg,  will 

6^  Wis.  644.  See  also  Williams  r.  Wil-  determine  the  extent  of  his  liabilitj. 

liami,  35   N.  J.   Eq.   loo;  Lathrop  v.  The  same  principle  applies  where  the 

Smaller,  33  N, J.  Eq.  193.  party  In   possession,  under  circum- 

Where  an  aclmlnistT«tor  purchasing  stances  which  are  held  to  convert  him 

land  or  oiher  property  with  the  money  into  a  trustee,  believes  that  the  right  of 

of  the  estate,  afterward  resells  It  at  a  property  Is  in   himself,  and   has   been 

profit,  the  benefitof  the  purchaselnures  misled  by  the  belief  that   he  was  not 

loihe  estate,  and  not  to  himself  Individ-  liable  to  account,  and  consequently  has 

ullv.     Moaley  v.  Lane,  17  Ala.  6a;  6a  kept  no  account.     Johnson  v.  Lewis,  a 

Am'  Dec.  75a.  Strobh.  Eq.  (S,  Car.)  157. 

In  Williams  v.  Williams,  35  N.  J.  A  bond  was  executed  by  the  trustee 
Eq.  100,  a  testator  gave  (5^,000  out  of  to  appropriate  a  bond  and  mortgage 
Ills  bonds  and  mortgages  for  the  sup-  held  by  him  In  an  official  capacity  for 
port  of  hit  daughter,  and  directed  the  certain  purposes.  It  was  held  that  he 
trustee,  his  son,  to  keep  the  money  in-  was  accountable  for  only  such  money 
veiled,  and  pay  her  the  interest  and  so  as  he  might  receive  and  collect  there- 
much  of  the  principal  as  might  be  on  without  default  on  his  part,  and  not 
needed  for  her  support.  The  trustee  for  the  whole  amount  mentioned  In  the 
bought  a  house  with  the  money,  and  bond  and  mortgage.  Staats  v.  Burden, 
accounted  only  for  the   rents  derived  30  N.  J.  L.  131. 

therefrom,  which  were  less  than  the  A  trustee  who  vfss  unable  to  find  a 
iiind  would  have  produced  it  invested  purchaser  for  trust  properly  and  re- 
al the  l^al  rate  of  Interest.  It  was  held  ceived  no  rents  for  it,  was  held  not  to 
Uiat  he  must  also  account  for  the  dtf-  l>e  liable  for  estimated  rents.  Grifiin  v. 
Icrence  between  the  rents  received  by  Macaulay,  7  Gratt.  (Va.)  476, 
him  from  tiie  house,  and  the  legal  in-  A  trustee  of  land,  on  a  purchaser's 
terest  on  $j;,ooo.  This,  on  the  author-  abandonment  and  rescission  of  the  con- 
Uv  of  Ecliford  V.  DeKay,8  Paige  (N.  tract  of  the  sale  thereof,  is  not  to  be  re- 
V.)  89.  quired,  under  a  decree,  to  convey  the 

A  trustee  who  has  trust  funds  in  his  land  to  a  ceitui  que  irusi,  and  pay  over 

hands  sufficient  to  purchase  at  a  sheriff's  to  him  likewise  the  purchase- money 

■ale  for   the  estate,  especially  if  such  received.     This   Is   not  a  part  of  the 

fands    are  mixed   with   his  own,   and  rents  and  profits.  Mansfield  r.  Atvrood, 

which,  in  the  exercise  of  an  honest  dis-  84  111.  497. 

cretion,  he  would  be  justified  In  so  ap-  One  who, being  chaigeable  as  trustee, 

Ejing,  and  who  does  so  purchase,  is  sella  land,  may  be  held  for  Its  realvalue, 

ible  to  account  to  the  cestui  que  trmt  although   selling   for  less.     Hardin  v. 

for  any  profit  made  on  the  transaction,  Eames,  5  111.  App.  153. 

the  same  as  if  he  had  bought  as  trus-  Where    a    trustee    has     wrongfully 

lee.    Frank's  Appeal,  59  Pa,  St.  190.  transferred  property,  he  is  liable  to  the 

A  trustee  is  bound  to  exercise  only  cestui  que  trust  for  the  profits  realized 

oidlnary  care  over  the  property  of  the  by  him,  even  though  such  profits  are 

catui  ^ut  truit  \n   his  possession,  and  in   excess   of  the  actual  value  of  the 

he  k  ix>I  chargeable  with   rents    and  property.  Parker  v.  Straat,  ag  Mo.  616. 

profits  which  he  did  not  and  could  not  It  was  held  In  Darling  v.   Harmon, 

receive.    Bath  Paper  Co.  f,  Langley,  47 Minn.  166, thatlfamortgagee, under 

IjS.  Car.  14S.  an  absolute  deed  with  an  unrecorded 

Trustees  for  creditors  cannot  be  held  defeasance,  should  exchange  the  mort- 

mpontlble   *s   tenants  for  more  than  gaged  premises  for  other  land  which  he 
166 
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render  an  account  to  his  cestui  que  trust  at  all  reasonable  times 
upon  demand.*  He  must  show  actual  receipts  and  expenditures. 
The  fact  that  the  management  of  the  funds  has  been  left  by  the 
terms  of  the  trust  to  the  discretion  of  the  trustee,  will  not  exempt 
him  from  accounting  for  his  conduct  of  it.*  He  must  account  for 
all  money  and  property  which  he  has  received,  or  with  due  dili- 


•fterward  selU,  he  ia  chargeable  on 
accounting  with  the  mortgagor  for  the 
full  value  of  the  land  received  iti  ex- 
change, even  though  he  did  not  realize 
that  value  upon  selling  it. 

When  a  trustee  confcBsedl^  has  re- 
ceived propertjr  and  his  sold  it  and  re- 
ceived the  proceed*,  he  is  accountable 
for  those  proceeds.  He  should  show 
what  the  property  brought,  and  if  he 
fails  to  do  this,  he  will  be  charged  with 
the  highest  value  that  a  jurj  can  put 
upon  the  propertj  under  the  evidence. 
Morton's  Estate,  7  Phila.  (Pa.)  484. 

1.  In  general,  see  supra,  this  title, 
Poastssion  avdSa/t  Keefing — Protec- 
tion and  PreservaiioH.  Sec  also  in- 
fra, thU  title.  Insurance;  Profitu  and 
Lotses;  Interest ;  Perry  on  Trusts,  I) 
Sail  Green  v.  Brooks,  81  Cal.  338; 
Hottel  V.  Mason,  16  Colo.  43;  Dill  v. 
McGehee, 3408.438;  Poullain  u.PouI- 
lain,  76  Ga.  421;  Dole  v.  Olmstead, 
36  111.  150;  85  Am.  Dec.  397;  Smith  v. 
Townahend,  37  Md.  368;  92  Am.  Dec, 
637;   Blauvelt   V.  Ackerman,  aj  N.  J. 


The  principles  upon  which 
and  other  fiduciaries  will  be  held  to  ac- 
count for  the  trust  fund,  are  slated  In 
Davis  V.  Harman,  21  Gratt.  (Va.)  194; 
Mvers  i:  Zetelle,  il  Gralt.  <Va.)  733. 

The  burden  of  proof  is  upon  him  to 
make  out  with  reasonable  certalntj 
anj  defense  for  failure  to  account 
which  he  mav  have.  So  held  in  Mont- 
gomerj  v.  Coldwell,  14  Lea  (Tenn.) 
39,  where  the  defense  set  up  was  a  loss 
by  fire  twelve  years  before. 

Equity  has  juriadiction  to  enforce  an 
accounting  and  a  surrender  of  trust 
property,  where  the  time  for  an  ac- 
counting and  surrender  by  the  trustee 
has  arrived,  and  he  refuses.  Weaver 
ti.  Fisher,  no  III.  146. 

The  removal  of  a  trustee,  under  ■ 
power  reserved  in  the  deed  of  trust, 
will  not,  fer  te,  operate  to  release  such 
dlscfaarged  trustee  from  liabtlilr  to  ac- 
count, Clarke  v.  Deveaux,  1  S.  Car.  171. 

Where  a  decedent's  estate  is  seri- 
ously involved,  and  one  of  his  sons, 
who  was  also  his  partner  in  business, 
undertakes   the    management  of  the 


estate,  at  the  request  of  the  other 
heirs,  without  any  formal  adminiatra- 
tion  or  settlement  in  court,  bet»use 
that  course  was  thought  to  be  best  for 
the  credit  of  all  parties;  and  where  the 
various  transactions  of  the  estate  were 
undertaken  with  the  advice  and  con- 
sent of  the  other  heirs,  and  all  his 
dealings  have  been  in  the  best  faith,  he 
will  not  be  required,  upon  final  settle- 
ment of  hia  truBt  in  court,  to  produce 
formal  vouchers  of  all  his  transactions. 
Groom  v.  Thompson  (Ky.),  16  S.  W, 
Rep.  369. 

A.  a  feme  covert,  applied  to  the  su- 
perior court  to  have  B  appointed  trus- 
tee of  certain  slaves,  claimed  as  her 
separate  estate.  B  assented  to  the 
order,  and  accepted  the  trust,  taking 
poaseaaion  of  the  property.  In  a  suit 
at  the  instance  of  A,  the  cestui  que 
irusi.itvjM  held  that  B  could  not  deny 
the  trust,  and  aetup  title  in  the  husband 
of  A  to  the  negroes,  in  order  to  secure 
himself  from  accounting.  Duncan  v. 
Bryan,  11  Ga.  63. 

It  has  been  held  in  afaine,  that 
where  rent  ia  paid  in  repairs,  the 
trustee  may  omit  It  from  his  account. 
Veazie  i'.  Foraalth,  76  Me.  173. 

M,  as  trustee,  had  posaeesion  for  sev- 
eral years  of  the  property  of  the  com- 
[ilainants  without  any  general  account- 
ng.  It  was  held  that  they  could  main- 
tain a  bill  against  him,  praying  for  a 
detailed  account,  and  for  the  delivery  of 
the  property,  the  trust  having  termi- 
nated. Dill  V.  McGehee,  34  Ga.  438. 
But  a  stranger  cannot  compel  an  ac- 
counting. McCabe's  Appeal,  33  Pa. 
St,  437. 

Though  the  sale  of.  certain  real  ea- 
tate  was  unnecessary,  yet,  the  trustee 
in  his  management  of  the  estate  having 


>unt,  a 


procured  it, 
for   the   purchase- 
Loveman  v.  TayU 
It  is  every  trusl 

with  his  answer  a 

count.    Booth  v.  Slneath,  1  Strobh.  Eq. 

(S.  Car.)  31. 

3.  Libbett    v.   Maultsby,    71    N. 
Car.  345. 
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grace  might  have  received.*  His  accounts  must  be  accurate  and 
complete,  for  all  points  of  doubt  and  uncertainty  will  be  con- 
strued against  him.*  And  he  cannot,  by  delaying  or  attempting 
to  defer  a  settlement,  keep  the  cestui  que  trust  out  of  the  enjoy> 
ment  of  the  property  to  which  he  is  entitled.*    If  the  accounts  of 


1.  B  conveyed  certa 
to  be  sold  bj  bim  for 
to  paj  s  debt  which  B  owed  him, 
■old  the  property  without  the 
of  B  for  %^oa.     It   was   held  that   he 
had  violated  the  trust  and  was  liable  to 
Ok  extent  of  $800,  the  timited  price. 
Cadvell  V.  Brown,  36  111.  103,' 

Amortgagee  under  a  deed  absolute  on 
\\i  face,  with  an  unrecorded  defeaiHnce, 
vho  exchanges  the  mortgaged  premises     trustee 
for  olhcr  lands,  which  he  then  sells,  ia    for 


realestatetoC,     Cramer   v.    Bird,    L.   R.,   6  Eq.   143; 
less  than  fSoo,     Talbot  v.  Marshfield,  L,  R.,  3  Ch.  6aa. 
— J   i.i_      .-         When    e    testamentary  trustee  has 
made  certain  accoutitingi  to  the  lega- 
tees, with  the  knowledge  and  approval 
of  the  legatees,  if  he  has  proceeded  on 
an  erroneous  basis,  and  yet  has  funds 
enough  to  correct  the  errors  of  distri- 
bution, the   legatees  are  not  estopped 
'-    demand   auch   correction,   but   the 
be  held  per«otia1ly  liable 
loss.      Bowditch   v.   Ayrault 


lor  any  loss,  Bov 
diai^eable,  on  accounting  with  tbe  CSup.  Ct.],  17  N.  Y.  Supp.  38: 
fiwrigagor,  for  the  full  value  of  the  Where  one,  etanding  in  possessloa 
land  receiVed  in  exchange,  though  he  as  trustee,  neglects  to  keep  proper  ac- 
dkl  not  realize  that  amouDt  on  sell-  counts  of  his  expenditures,  the  remu- 
Idr  it.  Darling  v.  Harmon,  J^  Minn,  neration  will  be  made  according  to  the 
16&  lowest  estimate.  McDowell  -a.  Cald- 
For  personal  property  which  hat  well,  a  McCord  Eq.  (S.  Car.)  43;  16 
jjig  hands  of  a  testamentary  Am.  Dec.  635. 


Where  the  trustee  states  no  account 
before  tbe  masters,  refuses  to  produce 
his  books  of  accounts  before  them,  ex- 
cept aucb  as  he  Is  compelled  b;  the 
court  to  produce,  and  renders  noaidto 
tbe  masters  In  stating  the  accounts,  he 
cannot  afterward  show  error  In  their 
finding  on  certain  items,  which  there 
Is  evidence  to  justify,  by  producing 
other  of  his  books.  Ahl's  Appeal,  139 
Pa.  St.  36. 

A  trustee  who  keeps  no  separate  ac- 
count of  the  trust  fund,  but  mixes  it 
with  his  own  nioney,  is  liable  to  ac- 
count for  it  In  case  of  loES.  Moore  v. 
Mitchell,  3  Woods  (U.  S.)  483. 

If  a  perBon  who  is  in  possession  of 
an  estate  and  claiming  to  be  the  agent 
ongfully  and  retained  by  him,  he  Is  of  tbe  owner,  neglects  to  keep  a  proper 
scGountable,  as  well  as  for  profits  there-  account  of  the  income  and  expenditure 
Farmers',  etc.,   Bank  v.   Kimball     thereof,  the  master,  In  stating  a 


trustee,  where  it  does  not  appear  bow 
he  disposed  of  it,  he  must  account  or 
be  cliarged  with  the  appraised  value 
tbeicof,  B oyer's  Appeal,  135  Fa. 
St.  164. 

Trustees  with  power  to  sell  real  es- 
tate must  account  for  the  deposit  for- 
feited by  the  purchaser  who  fails  to 
complete  his  purchase.  Campbell  v. 
Johnson,  1  Sandf.  (N.  Y.)  148. 

The  rules  which  control  a  court  of 
equity  In  cornpelling  a  trustee  to  ac- 
count in  cases  where  he  has  used  the 
fiiod  for  his  own  advantage  are  discussed 
V.  Walsh, 
Lathrop  o.  Smalley, 
oq. 193. 

For  all  assets  coming  Into  his  hands 


Kilting  Co.,  rS.  Dak.  38S;  Wasson  i>. 
English,  13  Mo.  176. 

L  Hottel  V.  Mason,  16  Colo.  43; 
/■  re  Gaston's  Trust,  35  N.  J.  Eq.  60; 
Elmer  -u.  Loper,  35  N.  J.  Eq.  483; 
V^hte  f.  Steele,  31;  N,  J.  Eq.  348; 
Dafford  «.  Smith,  46  N.  J.  Eq.  3i6; 
Ujen  T.  Myers,  3  McCord  Eq.  [S. 
Car.)  314;  16  Am.  Dec.  648;  Pearse  ». 

Green,   i  Jac.  &   W.  135;  Freeman  v.  ,  ,  „  .  . 

FairlJe,  3  Mer,  40;  White  v.  Lincoln,  lions  against  him  which  are  decisive, 
S  Ves.  363;  Ched  worth  V.  Edwards,  8  unless  overcome  by  collateral  proofs  es- 
Ve«.  46;  Lupton  v.  White,  15  Ves.  Jr.  tabllshing  his  perfect  fairness.  Hottel 
411:  Oltler  V.  Gilby,  8  Beav.  603;  v.  Mason,  16  Colo.  43. 
Horton  V.  Brockleburst,  19  Beav.  504:  S.  SeeCollinaf. Covington, 84Ga.i39. 
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,  may  reject  that  presented  by  the 
trustee,  and,  taking  Into  consideration 
the  whole  evidence,  exercise  a  sound 
discretion,  in  charing  and  allowing 
him  what  shall  appear  to  be  reasonable. 
Miller  v.  Whittier,  36  Me.  577. 

A  trustee  must  keep  and  render  ac- 
curate accounts,  and  omissions  there- 
from,   inimical   to   the   interest  of  his 
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the  trust  become  lost  through  his  carelessness,  he  should  be  com- 
pelled to  bear  any  injuries  consequent  upon  such  loss.' 

While  it  is  true,  however,  that  all  doubts  are  decided  against 
him  in  case  of  deficient  accounting,  he  will  be  held  for  no  more 
than  actual  receipts  and  profits  where,  in  neglect  of  his  duty,  he 
has  failed  to  render  a  complete  and  accurate  report  of  his  trust.* 

If  he  has  made  legitimate  expenditures  upon  the  request  of 
the  cestui  que  trust,  he  will  be  permitted  to  show  the  payments 
so  made  by  him  and  have  his  accounts  credited  to  that  extent.* 

(2)  Settlement  and  Release.— A  settlement  with  the  cestui  que 
trust,  fairly  made,  will  relieve  the  trustee  from  liability  upon  an 
accounting,  or  for  any  breach  of  trust  of  which  he  may  have  been 
guilty.*  Such  a  settlement  cannot  be  made  with  a  beneficiary  who 
IS  not  sui  Juris,  nor  with  one  who  acts  in  ignorance  of  any  material 
fact.*  By  whomsoever  made,  it  will  be  scrutinized  with  great 
care  by  the  courts,  and,  if  any  unfair  dealing  is  apparent,  will  not 
stand,  but  the  trustee  will  be  required  to  render  a  true  and  com- 
plete account  of  his  trust.*  ■• 

1.  /»  re  Gwlon's  TniBt,  3S  N.  J- Eq.  (rust.     Hanson   v.  Worthington,  11 

60;  Elmer  11.  Loper,  35  N.J.  Eq.  481.  Md.  418. 

3.  Hoile  V.  Bailey,  58  Wis,  434.  A  An  agent  of  the  cestui  que  trust  hai 
trustee  In  the  pOBBCBBion  of  Elaves.  the  no  power  to  release  a  trustee  from  hU 
tniit  property,  and  managing  them  In  dutr;  and  where  such  agent,  wittiout 
good  faith,  will  be  charged  with  the  authority,  surrenders  to  the  trustee  the 
actual  profits  only,  though  he  has  neg-  declaration  of  trust  and  procures  a 
lected  to  render  annual  accounts,  conveyance  of  the  trust  estate,  the 
Ratnsford  i>.  Ralnsford,  McMuU.  Eq.  equity  of  the  cestui  gut  trust  is  not 
(S.  Car.)  16.  thereby  affected.     Fast  tj.  McPherson, 

1.  Lowe  -v.  Morris,  13  Ga.  165.  98  til.  496. 

4.  See  infra,  this  title.  Waiver  and  S.  See  1  Perry  on  Trusts  (4th  ed.),  4 
Estoppel;  Pope  v.  Farnsworth,  146  8ji;  Briers  v.  Hackney,  6  Ga,  419; 
Mass.  344;  Clark  i>.  Law,  31  How.  Pr.  Jones  v.  Lloyd,  117  111.  597;  Ringgold 
(N.Y.C.  PI.)  436;  Anderson  Ti.Simms,  v.  Ringgold,  i  Mar.  &  G.  (Md.J  11;  18 
39  S.  Car.  247;  13  Am.  St.  Rep.  711 ;  Am.  Dec,  350;  Diller  v.  Brubaker,  ja 
Blackwood  v.  Borrowes,  3  Con.  &  L.  Pa.  Sl  498;  91  Am.  Dec.  177;  Sbortel'a 
4^9;  French   v.   Hobson,  9  Ves.   103;  Appeal,  64  Pa.  St.  35. 

Wilkinson  f.  Parrr,  4  Russ.  372;  Small  a.  2  Perrv  on  Trusts  (4th  ed.),  4  851; 

w,  Attwood.a  Y.&  J.517;  Cresswell  f.  Matter  off aggard's  Estate,  16  N.  Y. 

Dewell,  4  GIff.  465.  Supp.    639;    63    Hun     (N.   Y.)  618; 

A  cestui  que  trust  may,  by  a  formal  Schoch's  Appeal,  33  Pa.  St  351;  Stew- 
release,  discharge  any  of  the  trustees  art's  Estate,  140  Pa.  St.  H4;  Alexander 
from  liability  for  a  violation  of  the  trust,  -v.  Soloman  (Tei.  1891),  15  S.  W.  Rep. 
Cocks  V.  Barlow,  5    Redf.  (N.  Y.)  406.  906.     See  also  Johnson  v.  Johnson,  j 

A  resulting  trust  in  land  purchased  Ala.  90;  Crocker  v.  Pierce,  61  Me.  1;^ 

with  the  wife's  money  in  the  husband's  A  settlement  with  a  feme  covert  is 

name,  is  discharged  by  her  general  re-  prima  facie  evidence  of  Its  own  accu- 

lease,  executed  to  him  after  their  sepa-  racy  and    only  liable  to  overthow   by 

ration,  In  consideration  of  (800  and  cer-  proof   of  errors.     Similar  settlements 

lAin  furniture.  Moss  v.  MoBS,9C  111,449.  with  a  person  luiyurij  are  conclusive. 

A  release  to  an  executor  of  all  claims  Smith  v.  Thomas,  4  Heisk.  (Tenn.)  116. 

for  the  releasor's  portion  of  the  testa-  Where  a  trustee   sets  up  a  release 

tor's  personal  estate,  will  not  discharge  from  his  cestui  que  trust,  he  has  the 

the  executor's  liability  for  a  fund  which  burden  of  showing   that   the  transac- 

the   former    holds    as   trustee   testa-  tlon  Is  perfectly   fair  in   every  respect 

mentary,  and  to  which  (he  releasor  has  and  clear  from  all  suspicion.     Jones  -v. 

become  entitled   by   the   terms  of  the  Lloyd,  117  111.  597. 
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The  trustee  may  not  impeach  his  own  settlement.*  The  bur- 
den of  proving  a  settlement  and  discharge  is  on  the  trustee.* 

(3)  Capital  and  Income. — In  the  rendition  of  accounts,  it  is  often 
necessafy  to  see  that  income  accounts  are  kept  separate  from 
principal  or  capital  accounts.  This  is  true  where  the  trust  is  of  a 
dual  nature,  and  the  principal  is  to  be  kept  intact  for  the  use  of 
the  remainder-man,  while  the  income  must  be  devoted  to  the  use 

of  the  immediate  beneficiary.  Instances  illustrating  the  rules 

governing  the  apportionment  of  funds  as  capital  and  income  arc 
dted  in  the  notes." 

A  celtlemcnt  between  a  truitee  and  and  cannot  be  entertained   in   the  ab- 

(be  beneficiary  will  not  e«top  the  ben-  aence   ol   anj   allegation   or   proof  of 

cfidar^  from  impugning  ■  prior  sale  of  fraud  in  obtaining  the  decrees  of  con- 

•n  estate  in  (he  purchase  whereof  the  firmation.     Vaccaro   »■  Cicalla,   S9 

tnntee  had  become  Interested ;  the  ben-  Tenn.  63. 

cficUij  not  being  then   aware  of  such  Where  a  cestui  que  trust.  In  negotia- 

iaier^Bt.    Pearaon  v.  Tajlor,  37  Iowa  ting  with  her  trustees  for  a  settlement, 

3JI.  renounces  all  conlidence  in  them,  and 

No  settlement  is  binding  until  the  acts  exclusively  on  the  advice  of  per- 
atimi  qmt  trust  has  t>een  put  In  full  lonal  friends  and  advieera,  speclaltj 
pOMession  of  all  facts  affecting  the  chosen  by  her  to  make  investigation!, 
stateofthe  trust  and  the  trustee^!  ac-  and  counsel  her,  a  compromise  en- 
counts.  Dillerv.  Brubaker,  j3  Pa.  St.  fered  into  between  her  and  the  trustee*, 
4^;  9:  Am.  Dec.  177.  who  during  the  inveitlgation  acted   in 

A  releaae  and  discharge  of  the  trus-  good  faith,   and  disclosed    everything 

tee,  executed  by  all  parties  in  Interest  within  their  knowledge,  will  not  be  set 

and  lairlr  and  justlj  obtained,  .will  op-  aside  on  the  ground  that  the  trustees 

ersle  to  discharge  him  from  all  parties  did  not  impart  all  the  knowledge  which 

blerested  who  are  sui  juris,  and  as  to  they  might  have  acquired  hy  diligent 

them,  the  Statute  of  Limitations  begins  and  skillful  search.     Colton   v.   Stan- 

to  ran  from  the   date  of   (he   release,  ford,  8a  Cal.  3^1  ;  16  Am.  St.  Rep.  137. 

Anderson  v.  Simms,  39  S.  Car.  147;  13  1.  Jones  v.  Butler,  30  Barb.  (N.  Y.) 

Am.  St  Rep.  711.  641. 

Tnistees  cannot  be  excused  from  rea-  I.  DuSord  ii.  Smith,  46  N.  J.  Eq.  316. 

dering  an   account   of  the   income   to  8.  In  general,  eee  Merritt  v.  Jenkins, 

Itie  executor*  of  the  beneficiary,  on  the  17  Fla.   593 ;   Veazie   -v.   Forsaith,   76 

gmund  of  an  aJleged   settlement   with  Me.  171. 

Ihc  beneficiary, during berlife, although  OApltal  and  Inoama. — Thug,  in  Matter 

Hich  a  settlement  might  exonerate  them  of  Lawrence's  Estate  [  Sun.  Ct.),  7  N. 

from  vouching  the  items  of  an  old  and  Y.  Supp.  332,  where  the  interest  of  a 

k)t^   standing  account.     R  i  e  b  e  n   v.  trust  fund  was  payable  as  income  to  a 

Hicks,  4  Bradf.  (N.  Y.)  136.    But  com-  life   beneficiarv,  and  the  securities  in 

fare  Fetvuo"  f-  \jaiinTy,  54  Ala.  510;  which  the  fund  had  been  invested  had 

15  Am.  Rep.  71S,  where  it  was  held  that  sold  at  a  profit,  it  was  deemed  error  to 

where  no  fraud  appears,  the  courts  will  credit  the  profit  to  the  income  account, 

be  slow  to  disturb  settlements  volunta-  as  it  was  a  gain  to  the  principal,  to 

rily  made  witliout  litigation,  although  which  it  should  be  added,  to  go  event- 

the  parties  to  the  settlement  stand  in  ually  to  the  one  entitled  to  receive  the 

file  confidential  relation  of  guardian  and  corf  us. 

«ard,  or  trustee  and  cestui,  where  the  A   testamentarj  trustee   who  Is  di- 

controvereles   adjusted    grew   out   of  rected  to   pay  the  entire  income  of  a 

transactions  during  the  late  civil  war.  fund  to  A  for  life,  with  an  annuity  to 

A  bill  by  the   infants  attacking  (be  B,  during  the  continuance  of  the  trust, 

settlementsofthetrustee  on  the  ground  and  who,  after  the  death  of   B,  pays 

that  certain  improper   allowances  had  the   annuity  to   his   legal   representa- 

been  made  to  him,  and  asking  to  have  tlves,  by  the  direction  of  A,  out  of  the 

hb  accounts  reopened  and  examined,  income,  is  entitled  to  credit  for  it  in 

can  odIt  l>e  treated  as  an  original  bill  his    account,   although,    by   the    true 

tofabi^  and  surcharge  the  accounts,  construction  of  the  will,  the  annui^ 
169 
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terminated  on  the  death  of  B.  Weston  persons  upon  whom  the  trust  estate  de- 
V,  Jenkins,  128  Mess.  562.  volved  were  his  own  children,  claim- 
Where  a  part  of  a  trust  fund  con-  ing  not  through  him,  but  under  the 
sisted  of  notes  of  an  insolvent  estate,  a  provisions  of  the  trust,  Buckingham's 
part  of  which  estate  was  applied  in  Estate,  13  Phila.  (Pa.)  105. 
settlement  of  the  notes,  it  was  held  that  Where  the  declarant  of  a  trustfor  the 
the  loss  should  be  ratably  apportioned  life  of  the  beneficiary  fails  to  applj  the 
between  principal  and  income.  Veaiie  rents  and  profits  to  theuaeot  the  hen e- 
V.  Forsaith,  76  Me.  172.  ficiar^  as  provided  in  the  declaration. 

Where  a  fund  or  estate  is  given  in  his  liability  incurred  therebj  is  per- 
trust  for  intants,with  a  valid  limitation  sonal,end  is  not  a  lien  on  the  remainder 
over  at  the  decease  of  such  infanta,  the  heldbj  the  declarant  in  the  propertj,  to 
court  has  no  authority  to  break  in  on  take  effect  on  the  death  of  the  bene- 
the  corpus  of  the  gift  for  the  infant's  ficierj,  though  the  declaration  pro- 
support,  maintenance,  or  advance-  vides  that  in  case  of  a  sate  there  shall 
ment.  Deen  v.  Cozzens,  7  Robt.  {N.  be  an  equitable  lien  on  the  proceeds. 
Y.)  178.  MacArthur  v.  Gordon,  5  N.  Y.  Supp. 

Where  a  trustee  is  appointed  for  the  513;  52  Hun  <N.  Y.)6ts. 
education  and  maintenance  ofchildren,  Upon  a  bill  in  equity  brought  by  a 
his  right  over  the  property  extends  residuary  legatee  to  enjoin  a  testament- 
only  to  the  income  oE  the  funds,  it  be-  ary  from  defraying  certain  expenses 
ing  the  executor's  right  to  retain  the  for  repairs,  etc.,  out  of  the  residuary 
funds.  Halli'.Cushing,9Pick.  (Mass.)  fund,  and  to  recover  his  alleged  share 
391;;  Longley  v.  Hall,  11  Pick,  of  such  expenditure  so  made  bj  the 
(Mass.)  12^  trustee  for  twenty -three  years,  and  an- 

F.  conveyed  property  to  a  trustee  in  nually  attested  and  "approved"  by 
trust  to  pay  her  the  income  annually  the  legatee,  the  bill  alleging  that  the 
for  life,  and  at  her  death  to  convey  the  complainant  had  given  his  approval 
estate  to  her  heirs.  It  was  held  that  of  such  previous  accounts  under  a 
the  court  would  not,  on  her  applica-  mistake  as  to  his  rights,  but  not  sug- 
tion,  empower  the  trustee  to  apply  a  gesting  that  he  was  misled  by  any  con- 
part  of  the  principal  to  her  use,  unless  duct.on  the  part  of  the  trustee,  or  that 
her  necessity  was  fully  shown.  Matter  he  labored  under  any  mistake  of  fact, 
of  Fero,  9  How.  Pr.  (N.  Y.  Supreme  it  was  held  that,  although  the  will 
Ct.)  8,;.  could  not  property  be   construed  to 

Ceiiuii  que  IrmteHt  who  are  life  ten-  charge  such  expenses  upon  the  residu- 
ants  may  claim  the  whole  income,  un-  ary  fund,  the  accounts  were  not  open 
less  needed  for  the  payment  of  debts,  to  revision  in  that  regard.  Amory  o. 
The  executors  may  properly  retain  the  Lowell,  104  Mass.  265. 
accruing  income  until  the  settlement  Where  the  trustee  of  an  estate  held 
of  the  estate,  and  when  they  pay  over  in  trust  has  been  obliged  to  pay  taxes 
to  the  trustees,  their  account  should  upon  an  unproductive  investment  re- 
distinguish  between  the  capital  and  in-  ceived  by  him  from  his  predecessor, 
come.  Taxes  and  interest  on  debts  re-  this  expense  is  not  to  be  deducted 
maining  unpaid  after  a  year  from  the  from  the  income  of  other  and  produc- 
granting  of  letters  testamentary  are  live  investments,  but  may  be  regarded 
properly  chargeable  to  the  income,  as  a  charge  upon  the  principal  of  the 
Ex  p,  Bailey,  13  R,  1.  343:  Dufford  v.  unproductive  investment.  S  ton  e  v. 
Smith,  46  N.  J.  Eq.  216;  Hepburn  v.  Littlefield,  151  Mass.  485. 
Hepburn,  2  Bradf.  (N.  Y.)74;  Booth  Hat  and  Otm* Inooma. — Atestatorbj 
V.  Ammerman,  4  Bradf.  (N.  Y.)  ijg.  his  will  gave  to  his  wife  "the  use  and 

In  Van  Blarcom   v.   Dager,  31  N.  ].  income  "  of  all  the  residue  of  his  estate 

Eq.  783,   it  was  held,  as   between  the  "  during  her  natural  life,"  at  her  death 

life  tenant  and  the  remainder-man,  that  "  all  ray  said  estate  then  remaining  to 

the  premium  upon  certain  gold  coin  be   divided  equally  between   -avy   two 

belonging  to  the  testator's  estate  was  sisters,"  and  appointed  a  trustee  ta 

part  of  the  cor-pas,  and  not  of  the  in-  hold  end  manage  the  estate  during  the 

come.  life  of  his  wife,  "collecting  the  income 

No  expense  incurred  by  a  cestui  qae  for   her  so  far  as  may  be  necessary  to 

ti-Kil  of  a  fund  for  life,  nor  debts  con-  secure  the  same  to  her  sole  and  sepa- 

tracted  by  him,  nor  penalties  resulting  rate  use,  and  pay  the  same  to  her  upoti 

from  his  acts,  can  be  paid  out  of  the  in-  her  sole  receipt."     This  was  held  to 

come  after  bis  death,  even  though  the  entitle  the  wife  to  the  net  income  otilj, 
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allhe  estate.     Stone  v.  Llttlefield,  151  inveitment,  the  life  tenant  and  remain- 

HiH.  ifi$.  der-man  bear  such  1o«b  in  the  propor- 

Where  a  manufacturing  establish-  tlon  which  the  principal  sum  involved 

ment  was  held  in  trust,  the   person  en-  In  the  insufGcient  secuiitr  bears  to  the 

titled  to  the  present  income  nas  held  Interest  due  upon  It.  at  tne  time  when 

to  be  excluiivelj  liable  for  debts  con-  the   securltj  is  realized  upon,  and  the 

tiactedin  conducting  the  establishment,  amount  of  the  loss  determined.    Hagen 

the  estates   in   remainder   deriving  no  i>.  Piatt,  48  N.  J.  Eq.  106. 

■dtantage  from    such  expenditures.  Wheresharesofetock  are  bequeathed 

North  American   Coal  Co,  ».  Dj-elt,  7  Intrust  for  a  life  tenant  with   remain- 

PlJgc(N.  Y.)  9.  der  over,  new  shares   and   the  profits 

A  trustee  must   paj  assessments,  in-  thereof  received  \3y  the  trustees  for  the 

teiest  on  incumbrances,  and  repairs  out  shares   bequeathed,  upon  the  stock  of 

<f  the  income.      Hepburn  v.  Hepburn,  the    corporation   being   increased,  are 

iBradf.  (N.  Y.)  74.  treated    as    principal,   not   as   income 

Connissions   due   on  a  trust   fund  passing  to  the  life  tenant.     Greene  -b. 

sbonld  be  paid  out  of  the  Income,  and  Smith,  17  R.  I.  28. 

tre  not  chargeable  on  the  general  es-  Where  a  part  of  the  original  fran- 

tlte.    Booth  V.  Ammerman,  4   Bradf.  chlse  and  property  of  a  corporation  is 

(N.  Y.)i39.  sold,   and     the    proceeds    distributed 

He  person  entitled  to  the  annual  in-  among  its  stockholders  as  a  dividend, 

come  of  an  estate   held  in  trust,  should  this  dividend,  as  between  life  tenantand 

bear  the  expenditures    necessary  for  remainder -man,  is  capital,  and  not  In- 

tbe  clothing  and  food  of  the  negroes,  come.    Vinton's  Appeal,  99  Pa.  St.  434; 

overseer's  wages,  and  other  annual  ex-  44  Am.  Rep.   Ii6. 

penics  of  the  plantation  held  in  trust,  The  holder  of  the  life  estate  may 
iDd  they  are  not  a  charge  on  the  cor-  claim  so  much  of  such  new  stock  and 
/w  of  the  trust  estate.  Tupper  v.  proceeds  as  represents  the  surplus  earn- 
Fuller,  7  Rich.  Eq.  (S.  Car.  )  170.  ings  between  the  testator's  death  and 
Where  trust  funds  of  which  the  in-  the  offer  of  new  stock,  but  no  more  than 
come,  interest,  or  profits  are  given  to  the  dividends  duly  declare.  Greene  v. 
ooe  penon  for  life,  and  the  principal  Smith,  17  R.  I.  a8. 
bequeathed  over  upon  the  death  of  the  Certain  shares  of  corporate  stock 
life  tenant,  are  invested,  either  by  the  were  bequeathed  in  trust,  to  pay  over 
trustees,  or  at  the  death  of  the  testator,  the  dividends  of  said  stock  to  another 
in  stock  or  shares  of  an  Incorporated  during  her  life,  the  remainder  to  the 
campany,  the  value  of  which  is  made  trustee  absolutely.  Thereafter  the  cor- 
Dp  in  part  of  an  accumulated  surplus  or  poralion  Increased  Its  capital  stock  to 
undivided  earnings  laid  up  by  the  com-  represent  profits  actually  Invested  in 
paDj,such  additional  value  is  part  of  the  extending  and  perfecting  Its  plant,  and 
capital.andthis.as  wellas  the  par  value  distributed  the  new  shares  ratably 
of  the  shares,  must  t>e  kept  by  the  trus-  among  the  holders  of  the  old.  It  was 
tee  untouched  for  the  benefit  of  the  re-  held  that  the  new  shares  represented 
mainder-mani  but  the  earnings  on  such  capital,  and  not  income;  and  therefore 
capital,  as  well  as  upon  the  par  value  the  trustee  was  entitled,  as  against  the 
of  the  shares,  belong  to  the  life  ten-  life  tenant,  to  hold  the  new  shares  re- 
int.  And  when  there  is  a  declaration  ceived  by  her,  subject  to  the  same  trust 
of  in  extra  dividend  out  of  theeamings  as  the  old,  and  with  the  same  right  of 
or  profits  of  the  company,  such  extra  remainder.  Gibbons  v.  Mahon,  136  U. 
dividend  belongs  to  the  life  tenant,  S.  ,;49,dj)rmi*;4  Mackey  (D.  C.)  130. 
oolest  part  of  it  was  earnings  carried  The  property  of  a  corporation  con- 
to  account  of  accumulated  proflts  or  slsted  alt(%ether  of  realty;  a  part  of  It 
nrpluB  earnings  at  the  testator's  death,  waa  taken  by  eminent  domain.  It  was 
or  at  the  time  of  the  investment,  if  held  that  the  compensation  therefor,  if 
nude  since  his  death,  in  which  case  so  distributed  as  a  dividend  to  stockholders, 
much  must  be  considered  as  part  of  the  should  be  chargeable  as  capital,  not  in- 
espiul.  VanDoren  v.  Olden,  19  N,  J.  come,  of  a  trust  fund  invested  in  the 
Ea.176;  97  Am.  Dec,  650.  shares.     Heard    v.     El  dredge,   109 

When  funds  are  held  in  trust  for  the  Mass.  358;  13  Am.  Rep.  GS7. 

Mc  of  one  penton  for  life  and  to  go  to  Cash  dividends  and  all  earnings  are 

anotber  in  remainder,  and  a  loss  of  a  to   l>e  treated  as   income,   not  capital, 

put  of  the  fund  occurs,  arising  out  of  Reed  v.    Head,  6  Allen   (Mass.)   174; 

the  iiuufficient  security  of  a  particular  Rand  v.   Hubbell,   tij   Mass.  461;   15 
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Am.  Rep.  131;  Cogswell  v.  Cogswell,  the  death  of  the  life  tenant,  are  Invested 

3  Edw.Ch,  <N.  Y.)  231;  Ware  v.  Mc-  either  by  the  trustee,  or  at  the  death 

Candlish,  11  Leigh  (Va.)  633.  of  the  testator,  In  stock  or  shares  of  an 

The  rule  is  that  corporate  dlvidendR  incorporated   company,    the    value   of 

paid  out  of  earnings  and   profits,   are  which  conaiBts  In  part  of  an  accumu- 

Ireated    a«    Income,  while   what   are  lated  surplusor  undivided  earnings  laid 

termed  stock  dividends  are  deemed  to  up   \>y   the   company,   such   additional 

be   capital.      See   extended   note   to  value  Is  part  of  the  capital ;  that  this,  as 

Mom'   Appeal,  83   Pa.   St.  364,   In   14  well   as  the   par  value   of  the   shares. 

Am.  Rep.  169-171,  citing  Balch  v.  Hal-  must  be  kept  by  the  tru«t«e  intact  for 

tet,   10  Gray   (Mass.)   40a;    Minot   v.  the  benefit  of  the  remainder-man ;  but 

Paine,  99  Mass.  loii  96  Am.  Dec.  705;  the  earnings  on  such  capital,  as  well  as 

Daland   v.   Williams,    101   Mass.   571;  on  the  par  value  of  the  sharee,  belongs 

Leland    v.    Haydcn,    toi   Mass.   541:  to  the  life  tenant.    When  an  extra  dlv- 

ClarkBon  v.  Clarkson,  18  Barb.  (N.Y.)  idend  is  declared  out  of  the  earnings 

646;  Simpson  V.  Moore,  30  Barb.  (N.  or  profits  of  such  company,  such  extra 

Y.)  637;  Lord   *.   Brooks,   53  N.   H.  dividend  belongs  to  the  life  tenant,  un- 

S:;     Earp's   Appeal,   38   Pa.   St.   368;  less  part  of  it  was  earnings  carried  to 

ooper    If.   Rosslter,    i    McCIel.    517;  account  of  accumulated  profits  or  gur- 

/■  re  Barton's  Trust,  L,  R.,  s  Eq.  338,  plus  earnings  at  the  death  of  the  teata- 

fn  Rand  t>.  Hubbell,  115  Mass.  461;  tor,  or  at  the  time  of  the  investment  if 

ij  Am.  Rep.  1 3 1 ,  the  court,  by  Gray,  C.  made  since  his  death;  In  which  caBe,ao 

J.,  said;  "  Money  earned  by  a  corpora-  much  must  be  considered  as  part  of  the 

tion  is  corporate  property,  and  not  the  capital." 

separate  property  of  the  stockholders,  In  Hartley  v.  Allen,  4  Jur.  N.  S.  500, 

unless  and  until  distributed  among  them  a   large   sum  of  money,  the    proceeds 

bj  the  corporation.     In  the  absence  of  which  a  corporation  had  derived  from 

any  restraining  statute,  the  corporation  the  sate  of  new  shares  of  stock  issued 

may  treat  it  and  deal  with  it,  either  as  by   it,  was   ordered  to  be  divided  rata- 

an  increase  of  its  business,  or  as  profits  bly   among  the  stockholders.     It   was 

of  its  business.     So  long  as  the  corpo-  held  that  the  life  tenant  of  certain  of 

ration  holds  It  as  part  of  the  corporate  the  old  shares  was  not  entitled  to  any 

property,  it  is  capital  of  the  corpora-  part   thereof.      And    it)    Brander    v. 

tion,  and  the  interesi  therein,  represent-  Brander,  4  Ves.  800,  a  dividend  of  the 

ed  by  each  share,  Is   capital  and  not  surplus  capital  or  reserve  profit  of  the 

income  of  that  share,  as  between  the  bank,  ordered  by  the  company  to  be 

tenant  forllfe  and  remainder-man,  legal  divided   ratably  among  the  stockhold- 

or  equitable,  thereof.     When  a  distri-  ers,  was  not  treated   as  a  part  of  the 

bution  of  such  earnings  is  made  by  the  carpus  In  which  the  life  tenant  took  no 

corporation    among   its   shareholders,  interest. 

the  question  whether  such  distribution  See  aUo  Hooper  v.  Rosslter,  13  Price 

is  an  apportionment  of  additional  stock,  774;  Maclaren  -v.  Stalnton,  3  De  G.  F. 

or  a  division  of  profits,  depends  upon  &   J.  3o3 ;  Nicholson  v.  Nicholson,  9 

the  substance  and  intent  o£  the  action  W.  R.  676;  Woodruff's  Case,  i  Tuck. 

of  the  corporation,   as   shown   by   Its  {N.  V.)  58 ;  Atkins  v.  Albree,  12  Allen 

votes."  (Mass.)  '359;   Emery   v.   Wasoo,   107 

Money  paid  to  compensate  a  corpo-  Mass.   507;    Billings    -v.   Billings,   110 

ration,  whose  propertji  consisted  of  a  Mass.  325. 

wharf  and  dock,  for  part  of  its  real  ea-  In  Balch  v.  Hallet,  10  Gray  (Mass.) 
tate  taken  by  right  of  eminent  domain,  403,  the  court,  by  Bigelon,  J.,  said  : 
if  distributed  as  dividend  to  the  share-  '"There  can  be  no  doubt  of  the  gen- 
holders,  belongs  to  the  capital,  and  not  eral  rule  of  law,  applicable  to  trust 
tothe  income  of  the  trust  funds  invested  estates,  that  when  a  dividend  is  de- 
tn  the  aharea.  Heard  v.  Eldredge,  109  clared  and  paid  to  trustees  on  funds  in 
Mass.  358;  13  Am.  Rep.  6S7.  their   hands   derived   from  the  sale  of 

In  Van  Doren  f.  Olden,  19  N.  J.  Eq.  trust  property,  by  which  the  principal 
176;  97  Am.  Dec,  650,  the  court,  by  fiind  is  impaired  or  diminished,  or 
Zabriskie,  Ch,,  after  discussing  a  num-  where  moneya  are  received  aa  the  pro- 
ber of  authorities  in  point,  announced  ceeds  of  what  are  termed  wasting  seco- 
therule  to  be,  that,  "Where  trust  funds,  Tities,such  as  leasehold  estates,  which  in 
of  which  the  income,  interest,  or  progress  of  time  will  expire  or  periah  or 
profits  are  given  to  one  peraon  for  life,  become  of  greatly  diminished  value,  if 
and  the  principal  bequeathed  over  upon  the  funds  are  held  on  a  trust  by  which 
172 
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(4)  Disbursements  and  Allotuances. — All  reasonable  and  neces- 
sary expenses  and  disbursements,  and  advancements  to  the  cestui 

the  income  b  to  be  p«id  for  llf«  to  cer-  eitHte,  instead  of  to  the  lire  Interett, 
tiin  penonc,  and  on  their  deathi  the  where  the  expense  is  incurred  in  aacer- 
remainder  ia  given  to  other  persona,  it  taining  the  amount  of  the  carput.  Mat- 
will  be  the  dutv  of  the  truBtecB  to  add  ter  of  Rejraoids,  3  Dem.  (N,  Y.)  8a. 
nichdividendt  or  moneys  to  the  princl-  Where  a  trustee,  during  the  llfellme 
pal  fund  BOB!  to  preserve  it  unimpaired  of  the  ceilui,  has  neglected  to  deduct 
for  those  entitled   to    the    remainder."  from   the  income  of  the  fund,  for  hi* 


Ciliag   Paris  v.   Paris,   10  Vea.   185; 
Hoire  V.  Dartmouth,  7  Ves.  151 ;  Mills 


aervices,  and  for  counsel  fees,  it 
when  he  was  appointed  ti 
!'.  Mills,  7  Sim.  509;   Hiil  on  Trustees    not,  after  the  termination  of  the 


,  ^     .  „                   lalnder-man  therefor, 

e  opinion,  the  court  says :  "  In  Parlter  v.  Ames,  iii  Mass.  110. 

the  absence  of  anv  facts  showmg  that  Commissions   paid   to   brokers  for 

tbe  dividends  in  question  were  a  part  of  bonds  as  an  investment  of  a  fund  held 

the  capital  of  the  corporation,  or  that  in  trust  to  pay  over  the   Income,  after 

Ibe  pajment   of  them  essentially  im-  deducting  all  proper  expenEes,  by  trus- 

paited  or  diminiahed  the  value  of  the  tees  authorized  to  make  and  change  the 

shares,  thej  are  to  be  taken  as  part  of  investments,  will  be  charged  to  the  In- 

Ihe  revenue  or  profits  to  which  the  cet-  come  of  the  fund.     Heard  v.  Eldredge, 

t*ii  qitt  truattnl  for  life  are  entitled."  109  Mass.  158;  u  Am.  Rep.  687. 

An  extra  dividend  of  an  accumulated  Circumstances   sufficient    to    render 

surplus  in  a  bank  was  declared  payable  legacy  taxes,  also  coata  of  a  suit  brought 

either  in  money  or  new  stock;  a  testa-  to  affirm   a  compromise  between  lega- 

mentary,  having  invested  in  the  stock  tees  and  an  executor,  and  of  a  suit  by 

ofthebank,  took  the  stock.     It  was  held  trustees  for  instructions,  chargeable  to 

that  tbe  payment  was  a  dividend   and  the  capital  of  the  trust  fund  and   not 

belonged  to  the  life  interest  in  the  trust  to  the  income  were  considered  in  How- 

ftiTid,  but  that  so  much  should   be  re-  land  v.  Green,  108  Mass.  383. 

tained  out  of  the  dividend  and  added  to  Certain  property  was  devised  in  trust 

the  fund  as  would   make   the   market  for  the  benefit  of  H.,  and.  In  the  event 

value  of  the  stock  etjual  to  its  market  of   his  death  during  minority,  for  the 

'Slue  at  the  time  of  the  original  invest-  heirs   of  N.,   the    will  directing  that 

nent    by   the   trustee,   so    that    there  "such  portion  of  the  estate  as  may  be 

should  be  no  diminution  in  the  amount  necessary  shall  be  expended  in  the  edu. 

Invested,     Simpson  v.  Moore,  30  Barb,  cation  and  support  of  H."     It  was  held 

(N.  Y.)  637.  that  H.  should  not  be  permitted  to  be 

In   WiltlMnk's   Appeal,   64   Pa.   St.  deprived    of   a   proper  allowance   for 

356;  3  Am.  Rep.  585,  the  will  created  a  maintenance  and  education,  in  order  to 

trust,  the  capital  consisting  of  slock  in  enhance  the  contingent  estate   for  the 

two  corporations.    These  corporations  benefit  of  the  heirs  of  N.;  nor  would  it 

thereafter  issued  new  stock  to  be  taken  permit  the  property  to  be  wasted  on  H., 

by  the  stockholders,  and  the  testamen-  without  regard  to  the  contingent  righta 

tarr  trustees  sold  the  right  to  subscribe  of  the  heirs  of  N.     Curtis  v.   Smith,  6 

for  stock  in  one  company,  and  bought  Blatchf.  (U.  S.)  537. 

stock  with  their  own  money  in  the  other  A  conveyed  land  and  slaves  in  trust 

company,   selling  it  afterwards   at  an  for  the  support  of  himself  and  wife,  and 

advance.     It  was  held  that  the  profits  their  children   and  family,  during  the 

belonged   to  the  income,  and  not  to  the  lives  of  A  and  his  wife,  and  the  life  of 

capital  of  the  trust.     See  also   Moss'  thesurvivor,  with  lull  power  10  the  trus- 

Appeal,  83  Pa.  St.  164;  24  Am.  Rep.  tee  to  control  the  estate,  and  sell  any 

iii,  and  note  on  page  169.  part  thereof  to  pay  the  debts  of  A,  due 

It  becomes  the  trustee's  duty,  imme-  at  the  date  of  the  conveyance.     Within 

diatejy  upon  the  death  of  a  life  tenant,  eeven  months  A   incurred   a  debt  for 

to  file  an  account,  tlie  expense  to  be  goods  equal  In  amount  to  the  whole  an- 

paid  out  of  the  air/)Mof  the  estate, and  nual  value  of  the  trust  estate.     It  was 

not  from  the  income.     Peterson's  £s-  held  that  such  debt  was  not  chargeable 

tale,  14  Phila.  (Pa.)  368.  by  a  court  of  chancery  on  the  prospec- 

Tbe cost  of  administering  a  truat  is  tlve  profitsof  the  est8te,soas  to  deprive 

properly  charged  to  tbe  corfns  of  the  A's  wife  and  children  of  their  support; 
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qtu  trust,  will  be  allowed  the  trustee,'  such  as  expenses  incurred 

and  th&t  the  trustee  could   not  pledge  expresslj   authorized    by    the    tnatru- 

such  profitB,  necessary  for  the  current  merit  of  trust,  all   reasonable  expenses 

support  of  the  beneficiaries,  for  a  debt,  in   carrying   out    the  directions  of  the 

even  if  contracted  by  himitelf  for  their  trust,  and.  In  the  absence  of   any  such 

past  support,  and  much  less  for  a  debt  directions,  all  expenses  reasonably  nec- 

coDtracted  by  one  of  the  cestuis  que  eaaary  for  the  security,  protection,  and 

Irusient  without  his  knowledge  or  ap-  preservation  of  the  trust  property,  or 

proval.    Markhami'.Guerrant,4.Lelgh  for  the  prevention  of  a  failure  of  the 


(Va.)  379- 


,  37  Ala.  5^6;  Merritt  v. 
Jenkins,  17  Fla.  593;  Leonard  v.  Pow- 
ell, 41  Ga.  59S;  Wylly  I..  Collins,  n 
Ga.  133;    Norton  v.  Phelps,  S4  Mis 


;  Clark  v. 
Hoyt,  8  Ired.  Eq.  (N.  Car.)'3aii  Ken- 
nedy's Appeal.  4  Pa.  St.  150;  Berry- 
hill's  Appeal,  35  Pa.  St.  345  ;  Rensse- 
laer, etc.,  R.  Co.  V.  Miller,  47  Vt,  146; 
Miller  v.  Beverleys,  4  Hen.  &  M.  (Va.) 
415;  Balsh  V.  Hyham,  3  P.  Wms.  453  ; 
Jervis   v.    WolfersUn,   L.   R.,   18   Eq, 

18  ;  Webb  v.  Shaftesbury,  7  Ves.  480  ;     be  allowed  him.  Burroughs  v.  suDneii, 
Turner  v.  Corney,  5  Beav.  515.  70  Md.  18. 

Where  an  assignee  of  a  certificate  of  A  direction  I0  board  and  educate 
purchase  of  land  from  the  state  has  minor  children  authorizes  disburse- 
been  decreed  to  hold  the  patent  In  ments  for  their  clothing  where  no  other 
trust  for  the  grantees  of  his  assignor,  provision  has  been  made  for  their  lup- 
and  ordered  to  convey  to  them,  he  may  port.  Hardy  v.  Park,  18  Ga.  369. 
properly  be  reimbursed  tor  whatever         Where  a  will  conferred  upon  trustees 


Pom.  Eq.  Jur.,  4  1085,  quoted 
fn  Gisborn  v.  Charter  Oak  L.  Ins.  Co, 
143  U.  S.  316.  See  also  Rahway  ^v. 
Inst,  I'.  Drake,  25  N.  J.  Eq.  220. 

All  reasonable  expenses  incurred  in 
protecting  the  property  committed  to 
his  care,  will  be  allowed.  Gooding  11, 
Gibbes,  17  How.  (U.  S.)  274;  Perry 
on  Trusts,  4  478 ;  Williams  v.  Gibbes, 
20  How.  (U.  S.)  535. 

"  So  they  have  a  right  to  protect  it 
from  indirect  and  probable  injuries." 
Perry  on  Trusts,  %  478,  citing  Bright 
*.  North,  a  Phill.  aao;  Queen  v.  Nor- 
folk Com'rs,  15  Qi  B.  540;  Atty.  Gen'l 
V.  Andrews,  3  Mac.  &  G.  225 ;  Atty. 
Gen'l  11.  Eastlake,  11  Hare  205. 

Necessaries  furnished  for  the  sup- 
port of  minor  ctitnis  que  Irusienl  will 


expense  be  has  been  put 

ing  the  patent.     Jackson   v.   Hyde,  91 

Cal.  463. 

A  trustee  held  a  mine  in  trust  to 
operate  and  apply  the  profits  to  his  ex- 
penses and  the  payment  ofcertaln  debts, 
and  then  reconvey  to  the  defendant. 
After  he  had  mined  some  $20,000,  the 
vein,  which  up  to  that  time  had  been 
producing  abundantly,  suddenly  ceased 


discretion  in  applying  money  to  the 
support  of  the  testator's  children,  the 
trustees  may  be  compelled  to  pay  for 
the  necessary  medical  services  rendered 
to  one  of  the  children,  if  their  refusal 
has  not  been  actuated  by  a  fair  and 
proper  exercise  oftheirdiscrelion.  Pole 
V.  Pietsch,  61  Md.  570. 

Oompensatloii  toz  Barrlaaa  of  k  TUrd. 
The  supreme  court  has  power. 


a  yield,  and  in  his  fruitless  efforts  to  independent  of  statutory  provisions, 

discover  the  lost  vein,  he  created  an  in-  award  compensation  out  of  a  trust  fund 

debtedneas  of  t.^3,000.     These  efforts  for  services  resulting  in  advantage  to 

met   the  defendant's  approval,  and  it  the  trust  estate,  even  though  they  were 

was  held  that  this  expense  could  prop-  not    rendered   at   the   instance  of  the 

erty  be  charged  upon  the  property,  and  trustee.     Matter  of  Holden,  I3  N.  Y. 

that  the  defendant,  having  approved  of  Supp,  842;  58  Hun  (N.  Y.)  6tt. 

the  expenditure,  would  not  be  heard  to  As  to  an  allowance  for  the  services  of 

complain.     Gisbom  v.  Charter  Oak  L.  an  auctioneer,  the  trustee  must  pay  for 


Ins.  Co.,  142  U,  S.  326. 

Upon  this  subject,  Pomeroy  says  : 
"The  trustee  is  entitled  to  be  allowed, 
as  against  the  estate   and  the  benefici- 


.,  unless  the  necessity  for 
e  employment  Is  established.   Ingham 
Lindemann,  37  Ohio  St.  318. 
pnrchaaa  of    Ootrtandlm    T1U«.  - 
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by  him  in  the  acquisition  of  trust  property,^  counsel  fees,*  court 

costs,  and  expenses  in  all  suits  and  proceedings  properly  brought  by 

be  refunded.      King  v.  Cushman,  41  Baldw.  (V.  S.)  154;  Dow  f .  MemphiB, 

lIL3i;89  Am.  Dec.  366;  Wagetueller  etc.,   R.  Co.,   23   Blatchf.  (U.   S.)  84; 

V.  Prettyman,  7  111.  App.  191.  Grimball  v.  Cruse,  70  Ala.  534;  Clark 

BamoralotlneiuntaMiaea. — See  Har-  v.  AndersoD.  13  Bush  (Ky.)  111 ;  Bradj 

tkoDV.  Mock.  16  Ala.  616;  Freeman  i/,  f.  Dilley,  17  Md.  570;  Downing  ii.  Mar- 

TVmpkins,  I  Strobh.  Eq.  (S.  Car.)  53.  shall,  37  N,  Y.  380;  Wetmore  i'.  Parker, 

iBUnM   on  Hollar*    Advanoad. — In-  53  N.Y.  4^0;  Cherry  u.Jarratt.ij  Miss. 

tncBt  will  be  allowed  or  withheld  in  the  221;   Shirley  u.  Shattuck,  z8  Miss.  36; 

dinrction    of   the  court.      Turner    v.  Perrine   v.   NeweU,   49   N,  J.  Eq.  57 ; 

TUriier,44  Ark.  25.   In  terett  allowable.  Woodruff!^.  New  York,  elc.R.Co.,  139 

Dilwarth  v.  Sinderling,  i   Binn.  (Pa.)  N.  Y.  17 ;  Ileckerfa  Appeal,  14  Pa.  St. 

fBg;  1  Am.  Dec.469.  481;  BIddle'e  Appeal,  83  Pa.  St.  340; 

BU  Hot  irinia.iiUu>rtMd.— See  Tracy  24  Am.  Rep.  183;  Inehatn  v.  Linde- 

ii.Gnivois  R,  Co.,  84  Mo.  110.     Trus-  mann,  37  Ohio  St.  218;   Wilson's  Ap- 

tcei  of  an  unincorporated   land  com-  p^al,  41  Pa.  St.  94  ;  McElhenny'a  Ap- 

panv  cannot  be  allowed  for  expendl-  peal.  46  Pa.  St.  347 ;  Perkins'  Appeal, 

tures  made  by  them  without  authority  loS   Pa.    St.  314;    36  Am.    Rep.  208; 

fKHH  the  company,  although  the  value  Walker's   Appeal,    140    Pa,    St.    114; 

of  the  land  has  been  greatly  enhanced  Williams  v.  Smith,  10  R.  1.  280:  Towie 

tbcrebr.      McKinley   v.   Irvine,    13  u.  Mack,  3  Vt  19;  Vaccaro  r>.  Cecalla, 

Ala.  661.  89  Tenn.  63  ;    Chamberlin  v.  Egtey,  55 

One  who  holds  real  estate  in  trust  Vt.   378.     Cvmfarr.   Chemical   Co.   v. 

for  1  man  and   his  wife   and   children  Johnson,  loi  N.  Car.  313. 

ha»  no  lien  thereon  as  against  the  wife  A   trustee    may  be  allowed  counsel 

for  the  husband's  liabilities,  which  the  feel  to  defend   the  suit  brought  against 

tnutee  had  assumed  without  the  con-  him  by  the  cestui  que  trust  to  have  the 

sentof  the  wife.     Raybold  v.  Raybold,  settlements  surcharged  and   corrected, 

M  Pa.  St.  308.  even  though   his  accounts  are  to  some 

Where  the  trustee  expends  without  extent  successfully   attacked,  and  this, 

■ulhority.  the  cestui  que  truti  has  the  though  the  cesliti  que  trust  employed 

option  o'f  taking  or  refusing  the  benefit  counsel  to  represent  the  whole  inier- 

or  loss  of  the  trustee's  unauthorized  act.  est.  Clark  v.  Anderson,  13  Bush  (ICy.) 

Harrison   v.   Harrison.   I    Atk.   130;  III. 

Green  v.  Winter,  I  Johns.  Ch,  (N.  Y.)  Where  a  trustee  makes  a  proper  and 

17;  7  Am.  Dec.  475.  reasonable  expenditure  for  counsel  in 

"    ~                      —Where  a  trustee  of  the  eiecution  of  his  trust,  he  should  be 


property  to  secure  a  debt  has,  at  the  allowed   therefor.     Tones  v.  Stockett, ; 

creditor's  request,  made  a  sale  of   the  Bland   (Md.)  409;  Green  v.   Pulney,  I 

property,  and  gone  to  expenses  therein,  Md.  Ch.  362. 

■hen   in   fact  the  debt  was   promptly         A  reasonable  amount  will  be  allowed 

paid,   and    such   proceedings    were  by  the  court  for  solicitor's  fees,  due  for 

■holly  needless,  he  must  lo^  for  re-  services   in   a   proceeding  against   the 

imbursement  to  t  h  e   creditor.     Wet-  administrator  of  the  old  trustee,  made 

more  V.  Brown,  37  Barb.  (N.  Y.)  133.  necessary  by  the  omission  of  their  in- 

L  Jackson    v.   Hyde,  91    Cal.   463 ;  testate ;  but  such  fee  will  not  be  de- 

Hinna  v.  Spotts,  5  B.  Mon.  (KyO  363;  ducted  from  the  commissions  allowed  to 

43  Am.  Dec  133.  the  old  trustee.     Bentley  v.   Shreve,  3 

Where  a  suit  was  instituted  for  the  Md.  Ch.  315. 
enforcement  of  a  trust  arising  upon  a  Trustees  are  allowed  counsel  fees,  but 
site  of  distillery  property  to  one  of  the  counsel  fees  will  not  be  allowed  a  stake- 
sureties  upon  the  owner's  government  holder  out  of  the  funds  in  his  hands, 
bonds,  and  for  a  division  of  the  pro-  Ohio  Co.  v.  Winn,  4  Md.  Ch.  253.  A 
cttds  alleged  to  be  in  the  hands  of  the  trustee  was  allowed  attorney's  "fees  of 
tnntee,  it  was  held  that  from  the  (30  and  (150,  upon  the  existence  of  evl- 
unount  charged  him  he  was  entitled  to  dence  that  they  were  fair  and  reason- 
deduct  whatte  had  paid  out  to  procure  able  and  that  they  were  necessary  to  the 
the  title  to  the  trust  property.  Wagen-  proper  discharge  of  the  trust,  and  where 
leHer  v.  Prettvman,  7  til.  App.  193.  there  was  an  express  provision   in  the 

1  OooBMl  7Ma. — Burr  v.  McEwen,  trust  to  allow  the  trustee  all  just  and 
175 
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the  trustee,  or  the  defense  of  which  was  required  by  the  best  inter- 
ests of  the  trust,*  commissions  paid  to  rental  agents  for  the  coUec- 

reawnable  expenECB.     Brady,  v.  Dillejr ,     Ices  rendered    in  a  auit  which  might 
37  Md,  570.  have  been  avoided.     Page  v.  Bojnton, 

In  Randall  v.   Dasenbury,  79  N.  Y.    63  N.  H.  190 ;  Beattv  v.  Clark,  30  Cal. 


formed  either  for  obtaining  pOBgessioD,  \eu\y  incurred. 
or   for   the    preservation   of  the   trust         Atruitee  willnot beallowed  forcom- 

property,  and  it  was  held  that  he  might  pensation  paid  to  an  attorney  out  of  the 

enter  into  a  contract  for  the  perform-  truBt  fund,  for  »ervlces  which  the  tmi- 

ance  of  these  services,  not  on  his  per-  tee  should  have  performed  himself;  nor 

sonal  reBponslbitity,  but  solely  on  the  for  services  rendered  in  a  suit  brought 

faith  and  credit  of  the  trust  property,  by  the  trustee  Im providently,  or  for  his 

so  that  the  payment  thereof  should  be  own   protection.     Vaccaro  i>.  Cicalla, 

conlingent  on  success  and  be  made  out  S9  Tenn.  63. 

of  the  trust  property.  In  Holcombe  v,  Holcombe,  13  N.J. 

Whether  he  will  be  allowed  for  his  Eq.  415,  the  court,  by  Green,  Ch„  said; 

own  services  rendered  to  the  trust  as  "  There  is  nottiing  in  the  account  to 

attorney   Is   a  question.     Such   an  al-  require  or  justify  the  services  of  coun- 

lowance    was   made   in   the   following  sel  or  attorney.     A  trustee  has  no  right 

caees :  Lowrie'B   Appeal,  t   Grant  Cas.  to  Eubject  the  trust  fund  unnecessarily 

(Pa.)  373;  Perkins'  Appeal,  loS  Pa.  St.  to  charaes  for  counsel   and  attorneys 

3T4;    56   Am.   Rep.   208;    Bibcock  v.  fees.     Where  the   services   of  counsel 

Hubbard,  56  Conn.   3B4.     And  denied  are  required,  some  discretion  must  be 

in  Perry  on  TrustB,  4   904.     See  Mayer  allowed  the  trustee  as  to  the  amount 

u.  Galluchat,  6  Rich.  Eq.  (S.  Car.)  i;  of  compensation  ;  but  the  mere  fact  that 

Binsse  v.  Paige,  i  Abb.  App.  Dec.  (N.  a  trustee  has  paid  fees  to  an  attorney  or 

Y.)  138;  Cook  v.Gilmore,  133  111.  139;  counsel  will  not  of  itself  be  a  warrant 

Jenkins  v.  Ffckling,  4  Desaus.  Eq.  (S.  for  the  allowance,  especially  where  it 

Car.)  369;   Edmonds  i'.  Crenshaw,  is  obvious  that  there  could  be  no  occa- 

Harp.  Eq.  (S.  Car.)  2^^;  New  v.  Joncs,  slon  for  their  services." 
I  H.  &  Tw.  633;  Broughton  v.  Brough-         1,  OoitaMidExp«iUMa,-~-Trustees,etc., 

ton,  3  S.  &G. 433 ;  Lincoln  v.Winsor,9  ti.  Greenough,  105  U.  S.  527;   Fleming 

Hare  158;  Collins  V.Carey,  3  Beav.  lao;  v.  Wilson,  6  Bush  (Ky.)  610;  Lape  p 

T._,  . _      r,._,_    »   T,__       _orf.  ._ .,      -'--   1,  jj  S.  W.  r 


Balnbrigge  v.  Blair,  8  Beav.  588 
Todd  V.  Wilson,  9  Beav.  486;  Chris- 
tophers t:  White,  10  Beav.  513;  Sel- 
atterr.  Cottam,3jur.  N.  S.630[  Math- 
iBon  V.  Clarke,  3  Drew,  3;  /«  re  Tay- 
lor, iS  Beav.  i6j. 

It  has  even  been  held  that  counsel 
fee*  will  not  be  allowed  to  the  partner 
of  the  trustee  or  to  his  legal  lirm  unles 
the  trustee  be  expresEly  eicluded  froii 
participation  In  the  compensation.  Col 
tins  V.  Carey,  1  Beav.   iiS;  Lincoln  i 

Wfnsor,  9  Hare  158;  ChristopherB  v.  he  bas  refused.  Towle 
White,  10  Beav.  533 ;  Lyon  v.  Baker,  5  Vt.  19. 
De  G.  &  S.  633;  Clack  v.  Carlon,  7  Where  the  trustee  appeals  from  the 
Jur.  N.  S.  441;  Burge  v.  Brutton,  3  decree  In  a  suit  brought  by  him  to 
llare  373.  construe  the  trust,  he  cannot  charge  his 

A  person  to  whom  a  mortgage  has  expenses  In  the  transaction  of  such  ep- 
been  made  as  trusUe  for  another  person  peal  to  the  trust  fund.  Sherman  f. 
has  no  right,  on  the  distribution  of  the     Leman,  137  111.  94.     His  own  careleaa- 


!S  (Ky.  1891),  IS  S.  W.  Rep.  658; 

ton  V.  Barrett,  23  Me.  357  ;  39  Am. 
Dec.  57j;  Parsons  v.  Winslow,  16  Mass. 
361 ;  Woodruff  v.  New  York,  etc.,  R. 
Co.,  139  N.  Y.  37;  Chamberlin  v.  Ester, 
SS  Vt.  378. 

A  trustee  is  to  be  allowed  costs  and 
npenses  of  suits  and  arbitrations,  ex- 
pended in  good  faith  in  the  concern  of 

trust,  but   not  those  incurred  after 

surrender  of  the  trust  has  been 
called  for  by  the  cestui  qnt    trust  and 


1  proceeds  any  sum 
fees  for  services  rendered  In  resisting 
the  exceptions  to  the  sale.  Mahoney 
V.  Mackubin,  54  Md.  368. 

But  he  will  not  be  allowed  (or  »erv- 


against  the  trust  will  throw 
on  him  the  penalty  of  personal  liabil- 
ity for  the  costs  incurred.  Calfrey  v. 
Darby,  6  Ves.  497;  Peers  v.  Ceetey,  15 
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tion  of  rents  of  the  trust  estate,'  whatever  expense  he  has  been  put 
to  to  protect  the  property  from  liens ,•  waste,  or  destruction,'  and 
the  cost  of  preparing  the  account,  where  the  services  of  an  ac- 
countant were  required.*  If  he  hasto  advance  money  to  the  estate 
to  pay  its  debts,  or  to  meet  its  necessary  expenses,  he  is  entitled 
to  reimbursement*  with  interest.*  Ordinarily,  he  will  be  allowed 
nothing  for  improvements,  unless  the  power  to  make  improve- 
ments be   clearly  conferred   by  the  trust   instrument,  and   the 


L  GutvKy  V.  C 


Chawner,  i  another  and  ai  security  for  money  ad- 
vanced,and  buys  in  tax certiiicales,  which 

'r.  Owens,  ii  N.  Y.  Supp.  he  may  purchase  against  the  land,  he 

3491  58  Hun  (N.  Y.)  609.  holds  these  also  in  truet,  and  as  agalnit 

1  See  infra,   this  title,  Possestion  the  beneHciary  he  l«  entitled  to  nothing 

Mi  Safe  Keefing—  Protection   and  more  than  the  legal  rate  of  Interest  on 

PrriirvalioH;    Babcock   f .    Hubbard,  what  he  has  expended ;  the  excess  of 

56  Conn.  184.  Interest  goes  to  the  beneficiary  as  part 

Money  advanced  by  a  trustee  for  the  of  the  truet  fund.     Fisk  v.  Brunette,  30 

purchase    In    of    an  outstanding   title,  Wis.  lol. 

would  be,  independent  of  any  covenant,  1.  Constant  ».  Matteson,  3]  III.  546; 
coaiidered  by  a  court  of  equity  as  an  Cook  v.  Gllmore,  133  111.  139;  Miles  v. 
idTince  for  the  benefit  of  the  ceilui  que  Bacon,  4  J.  J.  Marsh,  (Ky.)  457  ;  Per- 
Iml^  and  not  for  his  own  use,  giving  rlne  v.  Newell,  49  N.  J.  Eq.  57.  Id 
him  a  lien  oil  the  property,  until  he  the  first  case,  the  court  said:  '  It  is  hii 
ha)  reimbursed  the  advancement.  King  duty  to  take  all  reasonable  care  of  the 
cCushtnan,  41  III.  31;  89  Am.  Dec.  366.  property,  and,  when  necessary  for  it* 
A  trustee  who,  after  accepting  the  preservation,  he  may  expend  reason- 
trust  in  good  faith,  pays  off  executions  able  sums  of  money,  or  employ  agents 
which  create  a  lien  on  the  trust  estate,  for  the  purpose,  and  so  far  as  such  out- 
ihould  be  reimbursed  (he  full  amount  lays  are  necessary,  he  Is  entitled  to  have 
of  lach  payments,  but  he  cannot  be  al-  them  refunded.  But  even  in  this,  courts 
lowed  to  avail  himself  of  executions  will  guard  the  fund  with  jealous  care 
thus  purchased  to  sell  the  trust  effects,  and  be  vigilant  to  prevent  the  fund 
Harrison  v.  Mocic,  16  Ala.  616.  from  being  wasted." 

Where  the  record  title  ol  land  is  in  On  a  decree  for  an  accounting  of 
one  who  holds  merely  as  a  trustee,  and  rents,  expenses  incurred  for  repairs  are 
bis  personal  representativeB  pay  off  a  a  proper  allowance  where  the  repair* 
■nortgage  on  the  land  In  Ignonince  of  were  necessary  to  the  full  enjoyment 
the  trust  deed  and  in  order  to  protect  of  the  premises,  and  without  them  it 
the  property,  the  amount  of  such  pay-  would  have  been  Impossible  to  rent  the 
ment  is  properly  deducted  from  the  same.  Garvey  v.  Owens,  13  N.  Y. 
■mount  of  rent*  and  profits  due  (he  Supp.  349;  5S  Hun  (N.  Y.)  609. 
beneficiary.  Garvey  ».  New  York  I.,.  It  was  held  in  Perrine  v.  Newell,  49 
Im,  etc.,  Co.,  7  N.  Y.  Supp.  818 ;  54  N.  J.  Eq.  57,  that  the  truBtees  were  en- 
Hun  (N.  Y.)  637.  titled  to  reimbursement  for  all  proper 
■nchaaTaxUaBa. — Garvey  f.Owens,  expenditures  made  for  taxes,  insurance, 
12  N.  Y.  Supp.  349;  58  Hun  (N.  Y.)  repairs,  seed,  fertilizers,  expense  of  ac- 
609:  Herritt  v.  Jenkin*,  17  Pla.  593;  counting,  counsel  fees,  and  interest 
Bt  p.  Bailey,  13  R.  I.  543;  Fischbeck  upon  all  advances  made. 
c.  Gross,  113  III.  308.  See  also  Fisk  See  ju/ro,  this  tMe.  Praleclion  OHd 
p.  Brunette,  30  Wl»,  lOJ  ;  Hepburn  t>.  Preservation — Refaira— Waste. 
Hepburn,  i  Bradf.  (N.  Y.)  74,  Com-  4.  Kingsbury  v.  Powers,  131  III.  183; 
fre  Smith  -v.  Thomas,  8  Baxt.  (Tenn.)  Perrine  i'.  Newell,  49  N.  J.  Eq.  57 ; 
417.  And  he  may  even  pay  taxes  out  Yoder's  Appeal,  45  Pa.  St.  394. 
of  the  corpus  of  the  fund  where  it  has  B.  Carpenter's  Appeal,  3  Grant  Gas, 
notyielded  Income  sufficient  to  do  so.  (Pa.)  381;  Altimus  v.  Elliott,  3  Pa. 
Pattetxon  u.  Johnson,  113  III.  559.    But  St.  63. 

amfare  Booth  v,  Ammerman,  4  Bradf.  6.  Perrine  v.  Newell.  49  N.J.  Eq.57; 

(N.  Y.)  139.  Cook  ».  Lowry,  39  Hun   (N.   Y,)   30; 

Ifbe  bold*  the  legal  title  to  land  for  Carpenter's  Appeal,  3  Grant Cai.  (Pa.) 
37  C.  of  L.— 13                           177 
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improvements  charged  for  be  made  in  good  faith,  and  for  the  best 
interest  of  the  estate.' 

(S)  Lien  for  Reimbursement. — For  all  proper  disbursements  and 
advancements  made,  the  trustee  holds  a  lien  upon  the  trust  prop- 
erty for  his  reimbursement,*  as  also,  no  doubt,  for  his  own  com- 


3S1;   Dilwarth  v.  Sinderling,   i   Blnn.  faith,  believing  that  Ihelr  title  is  good, 

(Pa.)  488;  1  Am.  Dec.  469;  Jencke*  ».  may  enforce  such  clainiB  for  fmprove- 

Cook.  10  R.  I.  315.  ments.     Thompson  v.  Thompson,   16 

1.  ImpToremanU. —  Pratt   v.   Thorn-  Wis.  91. 
ton,  i8   Me.   355;   48   Am.  Dec.  402;         In  Williams  t;.  Smith,  10  R.   I.  j8o, 

Cogswell  V.  Cogswell,  2  Edw.  Ch.  {N.  Smith  held  certain  real  estate  in  trust 

Y.)   231;  L'Amoureui  ii.  Van   Rens-  to  pay  rents  and  profits  to  Williamsfor 

Eelaer,  i  Barb.  Ch.  <N.  Y.)  34  ;  Ames  v.  life,  and  on  hia  death  to  convey  the  fee 

Downing,iBradf.(N.Y.)3»i;  Wykoff  to    Williams'   children,     Williams   as- 

11.  Wykoff,  3  W.  &  S.  (Pa.)  481.  signed  to  Smith  for  the  benefit  of  his 

A  trustee  will  not  be  reimbursed  for  creditors,   a   building  erected   thereon 

Improvements  on  land  of  which  he  has  which    was    tree    from    the    trust,    and 

tortiously  retained  possession  ;  but  he  upon  its  destruction.  Smith  rebuilt     It 


o  be  charged 
because  of  them.    Tatum  11.  McLellan, 
56  Miss.  351. 

A  trustee  Is  not  entitled  to  be  al- 
lowed for  improvements  upon  the  trust 
estate,  as  in  building,  etc.,  though  made 
in  good  faith,  if  such  expenses  are  not 
within  the  purview  of  the  trust.  Only 
reasonable  expenditures  for  repairs  can 
be  recovered  by  him.  Green  w.  Winter, 
I  Johns.  Ch.  (N.  Y.)  27;  7  Am.  Dec.  475. 
The  testator's  widow,  a  testamentary 
trustee,  who  is  authorized  and  directed 
to  keep  his  estate  together  in  her  posses 

ipply  (■ 

■t  of^hi 

dren,  untii  the  youngest  shall  attain  its 
majority,  with  the  power  to  sell  and  re- 
invest In  other  property,  cannot  erect 

lot.  to  the  extent  of  four  times  its  value. 
Dickinson  v.  ConnlfT,  65  Ala.  5S1. 

A  guardian  who  has  erected  build- 
ings on  his  ward's  land,  without  au- 
thorllv,  will  not  be  reimbursed.  Payne 
p.  Stone,  7  Smed,  &  M.  (Miss.)  367; 
Haggerly  v.  McCanna.ls  N,  J.  Eq.  51; 
Putnam  v.  Ritchie,  6  Paige  (N.  Y.) 
390;  Bellinger  v.  Shafer,  i  Sandf.  Ch. 
(N.  Y.)  J93 ;  Hassard  v.  Rowe,  11  Barb. 
(N.  Y.)  24. 


held  that 

the  trust  eetate  with  the  expense  of  re- 
building, but  might  remove  the  building 
therefrom  before  conveying  the  estate 
to  Williams'  children. 

Bxceptloni.^ — But  compare  Spindler  -o. 
Atkinson,  3  Md.  409;  56  Am.  Dec.  755. 

A  trustee  to  whom  there  v 


t    for 


childre 


s  al- 


lowed the  value  of  all  his  valuable 
and  necessary  Improvements  upon  the 
premises,  to  the  extent  of  the  money, 
or  value  of  the  labor,  actually  tised  in 
the  improvements.     Myers  ip.  Myers,  3 

"-Cord  r-    "^   '-•—^ '  ■- 

c.  64S. 

The  cost  of  improvements  erected  oti 
a  trust  estate,  in  reliance  On  the  estate, 
and  followed  by  a  promise  of  the 
trustee  to  pay  for  them,  is  properly 
chargeable  against  the  trust  property. 
Field  V.  Wilbur,  49  VL  157. 

A  mine  was  conveyed  to  a  trustee  to 
operate,  and  apply  the  profits  to  Its 
expenses  and  the  payment  of  certain 
debts,  and  then  to  reconvey  lo  the  de- 
fendant. After  the  trustee'  had  mined 
some  *2o,ooo,  the  vein,  which  had  been 
yielding  abundantly,  suddenly  failed, 
and  in  fruitless  efforts  to  find  the  lost 
Indebtedness  was  incurred. 


The  cost  of  Improvements  intended  These  efforts  were  all  approved  by  the 

partly  as  a  gift  and  partly  in  return  for  defendant.      It  was  held   that   it   waa 

the   trusteed    other  obligations  lo  hit  proper  to  cha^e  these  expenses  upon 

beneficiary,  will  not  be  repaid,  Thomp-  the  property,  under  the  terms  of  the 


n  -u.  Thompson,  16  Wis.  gi 
Where  a  party  tortiously  retail 
title  to  property  which    he   kno' 
ought  to  convey  to  another,  he 
to  be  compensated   for  Improvements 
made   thereon  while  he  so  retains  the 


title;  but  those  who  Improve  in  good    Jor 


declaration  of  trust,  and  that  the  de- 
fendant, having  approved  of  such  ex- 
penditures, could  not  complain.  Gis- 
born  V.  Charter  Oak  L.  Ins,  Co.,  142 
U.  S,  326. 

Phelps.  105   U.  S.  ; 


I.  Dawson,  19  Ala.  67] 


■  S.  393 ! 
;  Di<£lQ- 


^aovGoOt^lc 


hni,  DadM,  Md     TRUSTS  AND  TRUSTEES.         LUUiitiM,Mo. 

pensation.  And  he  mayretainout  of  the  income  sufficient  money 
to  reimburse  himself,  or  he  may  hold  possession  of  the  estate  un- 
til he  is  reimbursed."  Where  he  has  paid  off  outstanding  incum- 
brances, he  will  be  subrogated  to  the  rights  of  the  holders  thereof, 
and  may  retain  incumbrance,  as,  for  example,  a  mortgage,  to  secure 
his  advancements,"  or  he  may  retain  possession  of  the  corpus  \int\\ 
he  has  been  repaid, ' 

As  between  himself  and  a  purchaser  of  the  trust  property,  the 
trustee  may  forfeit  his  lien  by  voluntarily  yielding  possession  of 
the  property.* 

(6)  Interest. — A  trustee  who  exercises  diligence  and  good  faith 
in  the  custody  of  the  trust  funds,  is  not  chai^eable  with  interest 
unless  he  has  used  them  for  his  own  profit,*  or  has  invested  them 

son  I.  Conniff,  65  Ala.   581;   Bradbury  (S.  Car.)  53;  Mathews  f.   DragauU,  3 

r.  Birchmore,  117  Mas>.  56a;  Johnston  Desaus.  Eq.  (S.  Car.)  ij. 

r.  Fletcher,  31  III.   App.  569;  King  v.  A  trustee  of  real  estate  mav,  with  the 

Cuihmar,  41  [II.  31  ;Sg  Am.  Dec.  366;  beneticiary's  consent,  take  title  In  Ms 

Johnion  V.  Leman,  131  111.  609;  19  Am.  own  name  for  the  purpose  of  securing 

Si.  Rep.  63;  Smith  v.  Walker,  49  Iowa  the  repayment  to  himself  of  the  money 

193:  Feam  v.  Mayers.  53  Miss.   458;  advanced  by  him  upon  the  contract  of 

MuUbrd  r.  Minch,  II   N.j.   Eq.  16;  64  purchase.      Stewart    v.    Fellows,    138 

Am.  Dec.47z;  Ferry  v.  Laible,  37  N.  111.  480. 

I.  Eq.  146;  Green  v.  Winter,   1  Johns.  In  Iredell  v.  Langston,  i   Dev,   Eq. 

Ch.  IN".  Y.)  J7;  7  Am.  Dec.475;Mur-  (N.  Car.)  i9a,it  was  held  Ibatacreditor 

rar  :'.  DeRottenham,  t  Johns.  Ch.  (N.  of  the  rralui  que  trust  would  not  be  al- 

V.)  j: ;  Noycs  i.'.  Blakeman,  6  N.  Y.  lowed  to  draw  the  trust  fund  out  of  the 

S6j;  Randall  v.    Duscnbury,    39  N.  Y.  hands  of  the  trustee,  withoutpaying  the 

Super.  Ct.  174 ;  63  N.  Y.  64; ;  Stanton  debts  due  from  the  beneficiary  to  the 

r.  King.  8  Hun  (N.  Y.)  4;  New  v.  Ni-  trustee. 

C0II.73  N.  Y.  12;;  19  Am,  Rep.  11 1;  >.  Matthews u.McPhergon, 65  N.Car, 

WillianiEi'.  Smith,  10 R.  1. 180;  Myers  189;  McMeekln   i>.   Edmonds.   1    Hill 

f.  Myers,  3  McCord  Eq.  (S.Car.)  214;  Eq.  (S.  Car.)  j88;  26  Am.  Dec.  203. 

16  Am.  Dec.  648;  Rensselaer,  etc.,  R.  A  trustee  who  hag   made   necessary 

Co.  V.  Miller,  47  Vt.    146;  M  orison  11.  repairs  and  improvements  on  the  trust 

Morison,  7  De  G.  M.  St  G,  216;  /«   re  estate,  this  expenditure  being  approved 

Norwich  Yarn  Co.,  31  Beav.  143.    Cent-  hj  tVte  crslui  que   Irui/,   may   hold  the 

fart  Ward  v.  Armstrong-,  84  111.  151.  land  on  which  the  money  was  expended 

illowuiM*     Safsaad.  —    A     trustee  till    the  sum   is    repaid.     Woodard  v. 

•hould    not    be   allowed   for  traveling  Wright,  81  Cal.  201. 

npenses  incurred  In  order  to  make  pay-  4.  Johnson  v.  Packer,  i  Nott.  &  M. 

meots  to  his  cestui  que  Iruilin  a  neigh-  (S.  C5ar.)  i. 

^oriag  city  against  her  express  remon-  8.  Burr  v.  McEwen,  Baldw.  ((J.  S.) 

»tr»nce».     Berryhill's    Appeal,   35  Pa.  11:4;  Lehmann  v.  Rothbarth,  ill   III. 

81.245.  i&S;    Voorhees   v.  Stoolhoff,  11   N.  I. 

A  Inist  fund  is  not  liable  for  services  L.  145  ;   Fulton   v.  Davidson,  3  Heisk. 

imdcred  in  the  defense  of  one  of  the  (Tenn.)  614.     See  also  the   additional 

tnutees,  against  a  proceeding  to  declare  cases   of  Gott   v.   State,  44    Md.   319; 

him  a  lunatic.     Bickham  v.  Smith,  55  In  re  Henslng's   Estate  (Cal.  189a),  31 

P».St.33s.  Pac.  Rep.  578. 

1.  Lewin  on  Trtiats  and  Trustees  640;  Upon  a  bill  by  ceatuis  que  truslml 

Jones  r.  Dawson,  19  Ala.  673;  Askew  against  a  trustee,  for  an   account  and 

f.  Myrick,   54    Ala.   31 ;    Woodard   v.  general  relief,  interest  may  be  allowed 

Wright,  82  Cal.  302 ;  Waters  v.  Waters,  against  the  trustee,  though  not  prayed 

I  Hd.  Ch.  196 ;  Ex  f.  James,  1  D.  &  C.  for  in  the  bill,  if,  under  the  facts  dis- 

iT3:Hill  I.  Maean,  3  Moll.  460;  £x/.  closed,    it    appears    equitable     that  it 

""■                     ».     ^    .,    .^  J.      .  should  be  allowed.     Glenn  v.  Cockey, 

„_     ^  -,.,..  i6Md.  446. 

Frfcmaa  v.  Tompklna,  1  Strobh.  Eq.  An  assignee,  who  is  a  member  of  a 
179 


173;  Hill  1-.  Maean,  3  Moll.  460;  Ex  f.  closi 

Chippendale,  4  De  G.  M.  Sc  G.  10.  shou 

t  Perrine  v.  Neweil,  49  N.  J.  Eq.  «;  16  W 
^ —             ~        ■■  -    -  r-— Lt    «_  ■  n  assignee,  wno  is  a  tnemM 
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so  35  to  produce  interest,'  or  has  suffered  them  to  lie  idle  when 
they  might  have  been  invested  *  or  has  needlessly  delayed  settle- 
ment and  surrender  of  the  property* 

He  is  entitled  to  interest  on  all  advances  made  by  him  to  sat- 
isfy the  debts  of  the  estate,^  but  on  funds  in  his  hands  at  the  same 
time,  he  is  chargeable  with  interest.' 

e.  Compensation  of  the  Trustee — (i)  In  General. — A  dif- 
ferent rule  from  that  prevalent  in  £n^/aff</ prevails  in  the  United 
States  with  reference  to  the  compensation  of  trustees  for  their 
services  in  the  conduct  of  the  trust.     Under  the  English  practice, 


Buch  depoBit.  The  Tact  that,  bb  a  mem- 
ber of  the  banking  firm,  he  maj  receive 
a  profit  from  the  use  of  such  depoaitE 
eenerHlly  does  not  make  him  hable  for 
fntercEt  on  the  fund.  He  is  not  bound 
to  invest  the  triwt  fund.  Heia's  Es- 
tate, 68  Pa.  St.  454, 

Where  personal  property  has  come 
into  the  hands  of  a  lestamentarj'  trus- 
tee, and  there  U  no  evidence  showing 
that  he  had  sold  it  or  converted  It  to 
his  own  use,  it  is  error  to  charge  him 
with  inlereEt  in  his  final  account  on  the 
value  of  the  property  from  the  time  it 
came  into  his  hands.  Reading  F.  Ins. 
Co.'a  Appeal,  135  Pa.  St.  164. 

1.  Intemt. — A  trustee  who  has  col- 
lected from  the  executors  interest  upon 
the  legacy  from  the  time  of  the  testa- 
tor's death  must  pay  Itover  to  the  t 
estate.     Foscue  v.  Lyon,  55  Ala.  44 

Where  the  account  of  a  trustee 
tende  over  a  number  of  years,  and  the 
legal  rate  of  interest  has  meanwhile 
been  changed,  that  charged  in  the  ac- 
count should  conform  to  the  fluctu- 
ations in  the  legal  rate,  Gilmore  v 
Tottle,  34N.J-Eq,4fl. 

The  res/ni'fMe /rKj/ will  get  the  bene- 
fit of  all  profits  accruing  from  money 
lent  on  usurious  interest  by  the  trus- 
tee. Barney  v.  Saunders,  16  How.  (U 
S.)  S3'i- 

a.  Tew  V.  Winterton,  1  Ves.  Jr.  452  : 
Piety  V.  Stace,  4  Ves.  619;  Pocock  v. 
Reddington,  <;  Ves.  799;  Roche  t>.  Hart, 
11  Ves.  jS;  Bates  ti.  Scales,  la  Ves. 
4D1;  Forhes  1!.  Ross,  i  Cox  113;  Tebbs 
D.  Carpenter,  I  Madd.  390;  Voorhees 
V.  Stoothoff,  It  N.  J.  L,  145  ;  Andi 
Schmlt,  64  Wis.  664. 

A  trustee  who  is  found  '     ' 


hlfl  report  states  that  he  was  unable  to 
invest  it.  Lehmann  *.  Rothbarth,  i  ti 
111.  185. 

1.  Royall  V.  McKenzie,  35  Ala.  363; 
Jenkins  ti.  Doolittle,  69  III.  415. 

A  decedent  devised  his  daughter'! 
portion  of  his  estate  to  executors,  as 
trustees,  the  Income  to  be  paid  to  hia 
daughter.  One  of  the  trustees  accepted 
the  trust,  but  afterwards  resigned,  no 
order  of  discharge  being  entered.  The 
daughter  brought  suit  to  declare  the 
trust  discharged,  and  for  a  payment  of 
the  trust  fund  to  her.  It  was  held  that 
the  trust  would  not  be  discharged,  and 
that  the  original  trustee  should  account 
to  the  cesitti  que  trust  for  intereat  od 
the  fund,  from  the  date  of  the  settle- 
ment of  the  estate.  Tucker  v.  Grundy, 
83  Ky.  540. 

Where  a  trustee  uses  the  trust  funds, 
realizes  a  large  profit,  and  fails 


wunt,! 


r  refuses  to  ai 


or  no  money  ■ 


n  hand  at  the  ti 


his  report  shows  that  he  held  a  large 
■mount  of  the  trust  fund,  is  accountable 
for  interest  on  such   fund,  even  though 


charge  him  with  the 
original  fund  and  Interest  computed 
with  annual  rests.  Ogden  v.  Larra- 
bee,  <,1  111.  3S9 ;  Asay  v.  Allen,  134  HI. 
39"- 

In  Hughes  V.  People,  ill  III.  ^c.t,  it 
was  said  that  the  law  was  settled  where 
the  trustee  willfully  violated  a  duty  in 
respect  to  the  trust  estate  resulting  In 
loss,  be  might  be  charged  properly 
with  compound  interest.  The  case  waa 
one  of  a  guardian  who  objected  that  ha 
should  be  charged  only  with  simple  in- 
terest, but  the  court  said  that,  by  put- 
ting out  the  money  in  the  manner  he 
did,  in  violation  of  an  express  provision 
of  the  statute,  he  placed  it  beyond  his 
power  to  make  it  bring  compound  in- 
terest, as  it  would  have  done  if  it  had 
been  properly  lent,  and  that  the  viola- 
tion of  the  statute  was  Itnowiogly  and 
therefore  willfully  done. 

t.  See  jx^ra,  this  itXXs,  Diabursw 
me»is  and  AUcnoances. 

B.  Garver  v.  Owens,  t3  N.  Y.Supp. 
349;  s8Hon(N.  Y.)  609. 
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and  under  the  common  law,  except  as  modified  by  American  de- 
cisions, no  allowance  is  made  to  the  trustee  for  his  time  and 
labor,'  the  reason  assigned  being  found  in  the  familiar  rule  that 
"the  trustee  must  make  no  profits  out  of  his  office."* 

In  the  United  States,  it  has  been  the  general  practice,  to  com- 
pensate the  trustee  in  some  form  for  services  actually  rendered.' 


L  See   the  notes  on   the  subject  of  Where  a  cesiai  que  trust  has  Uith- 

compeiuatlon  of  truateei   in    17    Am,  fullj'  and  sklllfullj  managed  the  trait 

D«c  366.  fund,  he  should  be  liberally  compen- 

"- pensation  ia  allowed  tnisteea  aated.      Fleming   v.   Wil»o~      '    *--'- 


under  the  Engliah  practice.  Perry 
TnittB,  4  9041  Flint  on  TruatB  and 
T^iteet,  4  337  >  Bonithon  v.  Hock- 
more,  1  Vera,  316;  Moore  v.  Frowd, 
jMyl.  &  C.  50;  Charitable  Corp.  v. 
Sutton,  3  Atk.  406;  Ayliffe  v.  Murray, 
1  Alk.  58;  Robinaon  p.  Pitt.  3  P.  Wma. 
1  U.  Caa.  in  Eq.  338  and 


(Ky.)  610. 


6   Bnab 


ty.)  I 

In  Soilee  v.  Croft,  9  Rich.  Eq.  (S. 
Car.)  474,  a  SouiA  Carolma  truetee  waa 
compensated  for  hia  pertonal  aervlcea 
in  going  to  Alaiama  to  aee  after  and 
aecure  the  trust  property. 

Under  the  Georgia  Act  of  1764,  every 
,  fiduciary  ahoutd  be  compenaated  for 
Orniaby,  i  B. '&  B.  189;  Ken-  his  aer vices  In  such  trust  Burney  v. 
New   England   Carpet  Co^  13     Spear,  78  Ga.  233. 

A  trust  deed  bj  a  railroad  company 
provided  thatuponasale  of  trust  proper- 
ty by  the  trustee,  he  ahould,  after  paying 
the  costs  and  expenses  of  the  sale  and  of 
this  trust,  pay  to  the  holders  of  the  bond 
secured  thereby,  the  amount  so  held  by 
them  out  of  the  proceeds  of  the  sale. 
If  the  trustee  performed  services  in  ex- 
ecuting the  bonds,  etc.,  for  which  he 
was  entitled  to  compensation,  his  com- 
piensation  for  these  services  ahoutd  iie 


Conn.  383, 

Although  a  fier  diem  is  sometimes 
sitowed  them  and  termed  an  "  indem- 
nitT."  See  Ringgold  v.  Ringgold,  1 
Hu-.  k  G.  (Md.)  1 1 ;  18  Am.  Dec.  150. 


Myl.  &  C.  so;  Burton  v.  Wookey,  _ 
Madd.  368;  Hamilton  v.  Wright,  9  CI.  & 
F.  111.  See  also  Hough  r.  Harvey,  7: 
lU.  7J, 


L  la  AUcnratils, — See  paid  In  preference  to  the  bondholderm 
Barney  v.  Saunders,  16  How.  (U.  S.)  secured  by  the  deed.  Smith  v.  Wash- 
535;  Spence  u.  Whitaker,3  Port  (Ala.)  ington  City,  etc.,  33  Gratt  <Va.)  617. 
317;  Phillipa  i>.  Thompson,  9  Port.  A  trusteeof  a  sum  of  money  Invested 
(Ala.}667;  Benford  v.  Daniels.  13  Ala.  on  bond  and  mortgage  by  a  testatrix 
667;  Bethea  v,  McColI,  j  Ala.  314;  and  bequeathed  to  her  two  sona  on  their 
Gri[nl>all  v.  Cruse,  70  Ala.  534;  Clark  reaching  the  age  of  twenty-one  years, 
o.  Piatt,  30  Conn.  381 ;  Muscodee  meanwhiletobeappliedfor theiruseand 
Lnmber  Co.  v.  Hyer,  18  Fla.  698;  43  l>enefit,  should  have  a  reasonable  corn- 
Am.  Rep.  33a;  Lowe  t>.  Morris,  i3Ga.  mission  on  the  principal  of  the  trust  on 
"'"    "■  '"■  T^   -.  -   •     _«.._..      i^g  settlement  of  his  accounts,  where 

the  bequest  was  not  a  specific  gift  of 
one-half  the  mortgage,  and  there  waa 
no  obligation  on  the  part  of  the  legatees 
iss.)    124;    iJrann   v.   Coates,    J17    to  receive  the  balance  due  on  the  mort- 
nau.  41;  Scbwarz  v.  Wendell,  Walk,    gage   itself.     Lukens'   Appeal,  47    Pa. 
(Mich.)  267;   Barnebee  v.   Beckley,  43    St.  356. 


165:  Phillips   V.   Bui 
(!£>.)  3^;  W-    ■ 

-     d(Md.)    ._.,        . 

ingley   v.   Hall, 


348;  Winder 

(Md.)   166;   Widener  v.  Fa.y,  si 
"   ■■  Pick. 


Mich.  613;  Clark  V.  Hoyt,  8  Ired.  Eq. 
(K.  Car.)  333;  Boyd  v.  Hawkins,  3 
Dei.  Eq.  (N.  Car)  339;  Royater  v. 
lohiuon,  73  N.  Car.  474;  Morris  v. 
Harris,  19  Ohio  Ht,  15;  Kinney  v. 
Htatley,  13  Oregon  35 ;  Spangler's 
Eiate,  II  Pa.  St.  33^;  Heckett's  Ap- 


A  trustee  should  be  allowed,  not  only 
a  fair  commission,  but  also  actual  ex- 
penses.  But  where  a  ma^er  in  his  re- 
port allowed  the  trustee  nothing  for 
his  expenses,  but  a  greater  amount  of 
commission  than  had  been  agreed  upon 
by  the  parties,  and,  upon  the  whole,  it 


peal,  34  Pa.  St.  48iyLane'8  Appeal,  34  appeared  that  the  trustee  had  received 
ri.  St,  487;  Hubbard  v.  Fisher,  35  Vt,  no  more  than  a  reasonable  compensa- 
13913  Kelly's  Rev.  Stat.  (W.  Va.  1879)  tion,  the  court  refused  to  disturb  the 
^5.ch.93,4  18.  And  tee  note,  17  Am.  report.  Clark  v.  Hoyt,  8  Ired.  (N. 
Dec  sCeT  Cat.)  333. 
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This,  in  many  of  the  states,  is  awarded  as  a  commission  based 
upon  a  certain  fixed  percentage  of  the  amount  for  which  the  trustee 
has  become  responsible,  the  rate  per  cent,  to  be  determined  by 
judicial  custom  or  legislative  enactment.*  In  other  states,  an  allow- 
ance is  made  in  accordance  with  the  chancellor's  estimate  of  the 


A  father  made  a  conveyance  of  land 
and  negroes  to  one  of  hU  sons,  to  be 
managed  under  the  direction  of  that 
■on,  In  [ruit  that  he  would  applj  the 
proceeds  to  the  support  of  the  father 
and  his  family  during  his  father's  life- 
time. After  hie  death  he  should  sell 
the  property  and  distribute  the  proceeds 
thereof  among  his  heirs  and  dietribu- 
tees.  It  was  held  that  the  son  was  en- 
titled to  a  fair  compensation  for  his 
trouble  in  the  man^ement  of  the  prop- 
erty. Raiford  v.  Raiford,  6  Ired.  Eq. 
(N.  Car.)  490- 

Where  it  has  become  necessary  for 
a  trustee  to  engage  in  litigation  for  the 
settlement  of  the  rights  of  different 
claimants  to  the  trust  propertj',  he  is 
entitled  to  compensation  for  any  extra 
labor  cast  upon  him  by  reason  of  such  ' 
•ult.     Grimball  v.  Cruse,  70  Ala,  534. 

When  the  trust  estate  is  partly  real 
and  partly  personal,  the  allowance  and 
compensation  granted  should  be  ap- 
portioned between  the  two  kinds  of 
property.  Grimball  v.  Cruse,  70 
Ala.  S3V 

1.  Fwmentaca  Oommiuion. — A  certain 
fixed  rate  of  commission  Is  awarded  by 
way  of  compensation,  either  by  custom 
or  by  statutory  authority,  in  the  follow- 
ing states  ;  Alabama,  Arkanjas,  Flor- 
ida, Georgia,  lilinaii,  lovia,  Kentucky, 
Maine,  Maryland,  ManachttsetU, 
Mliiiisipfi,  Miiiouri,  Neu  Hamf- 
thire,  Nevi  Tori,  Nortk  Carolina, 
Pennsylvania,  South  Carolina,  Ten- 
mesiee,  Virginia.  See  Perry  on  Trusts, 
4  918  and  notes;  Donelson  v.  Perry,  13 
Ala,  75 J ;  Gantt's  Dig.  Arkansas  St, 
(1874),  (  123;  Comp.  Laws  Arixona 
(1877)  a7t,  §  3ii;  Moore  v.  Felkel,  7 
Fla.  44;  Lowe  v.  Morris,  13  Ga.  169; 
Oilman  v,  Dea  Moines  Valley  R.  Co., 

fl  Iowa  32  ;  Fleming  v.  Wilson,  6  Bush 
Ky.)  613;  ElUcott  V.  Ellicott,  6  Gill  & 
J.  (MdO  35;  Waring  v.  Darnati,  10 
Gill  &  J.  (Md.)  116;  Williams  v.  Mo- 
sher,  6  GUI  (Md.)  454;  Denny  v.  Allen, 
I  Pick.  (Mass.)  147;  Ellis  v.  Ellis,  is 
Pick.  (Mass.)  178;  Dixon  v.  Homer,  3 
Met.  (Maes.)  430;  Longley  v.  Hall,  11 
Pick.  [Mass.)  120;  Scudder  v.  Crocker, 
I  Cush.  (Mass.)  333;  Satterwhite  v. 
UttleRelds,  13  Smed.  ft  M.  (Miss.)  307; 


Merrill  V.  Moore,  7  How.  (Miss.)  393; 
60  Am.  Dec.  60;  Cherry  v.  Jarratt,  as 
Miss.  321;  Shurtleff  i>.  Witherapoon,  i 
Smed.  &  M.  (Miss.)  613;  Smart  v. 
Fisher,  7  Mo.  581;  Boyd  v.  Hawkins,  i 
Dev,  Eq.  (N.  Car.)  339;  Sherrill  v. 
Shuford,  6  Ired.  Eq.  (N.  Car.)  338; 
Raiford  V.  Raiford, 6 Ired.  Eq.  (N. Car.) 
490;  Wendell  v.  French,  19  N,  H,  aio; 
Tuttle  V.  Robinson,  33  N.  H.  118; 
Nixon's  Digest  {ffevi  Verity)  tfA,  t)lt 
98,  99;  State  Bank  v.  Marsh,  i  N.J.  Eq. 
388 ;  Stretch  v.  Gowdey,  3  Tenn,  Ch. 
565;  Granberry  v.  Cranberry,  i  Wash. 
(Vb.)  346;  1  Am.  Dec.  455;  Taliaferro 
■o.  Minor,  3  Call(Va.J  197;  Kee  t>.  Kee, 
1  Gratt.  (Va.)  133;  Lyons  v.  Byrd,  1 
Hen,  &  M.  (Va.)  22;  Whitehead  v. 
Whitehead,  85  Va.  S70. 

A  delivered  certain  claims  to  B,  for 
which  B  was  to  have  a  certain  com- 
mission. Afterward  A  assigned  the 
claims  to  B  In  trust,  the  better  to  en- 
able him  to  collect  them,    B  died  with- 


tlnless  the  will  otherwise  directs, 
trustees  under  the  will,  who  have  re- 
ceived commissions  on  the  fund,  should 
receive  full  actual  commissions  on  the 
Income.  Frame  v.  Willete,  4  Den.  (N, 
V.)  368. 

A  trustee  appointed  lo  prosecute  cer- 
tain suits,  may  claim  commissions  on 
the  sum  received  by  the  cestui  que  trust 
by  way  of  compromise,  the  money  be- 
ing paid  on  the  joint  receipt  of  them. 
Lainer  -u.  Brunson,  3i  S.  Car.  41. 

H.,  after  enjoying  the  rents  and  prof- 
its of  certain  land  for  years,  against  the 
claim  of  a  judgment  creditor  of  his 
grantor,  was  held  to  be  a  bona  fide 
owner  of  the  property.  It  was  held, 
in  accounting  for  the  rents  and  profits, 
that  he  was  entitled  to  commlsBions. 
Cowing  v.  Howard,  46  Barb.  (N. 
Y.)  S79- 

The  fact  that  a  trustee  had  semian- 
nually  for  five  j'ears  rendered  informal 
accounts  to  the  cestui  que  -trust,  with- 
out deducting  bis  commissions,  did  not 
estop  him  from  clkiming  them  in  his 
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£ni]  Bccount,   in  the  absence   of  anf  398;  Woodruff  v.  New  York,  etc.,  R. 

toDtrtiT  agreement.     WisCer'i  Appeal,  Co,,  139  N.  Y,  27. 

86  Pa.  St  160.  In    coinputing  the    commiMions   of 

When    a   trustee   dies   before    com-  tniBteee,  under  a  will,  the  principal  and 

plcting  hia  trust,  the  court  will  allow  a  Income  are  to  he  regarded  as  one  fund, 

reasonable  compensation  to   his  estate,  and  If  the  trustees  have  received  the  five 

Bentley  v.  Shrevc,  a  Md.  Ch,  315.  per  cent,  allowed  by  statute  on  fi.ooo, 

■athod   of  DatarmlAliis  Um  Amount,  and  two  and  a  half  per  cent,  on   Vg.ooo, 

— Tliough  receivers  of  insolvent  corpo-  they  are  entitled  afterward  to  one  per 

rati  one  and  parlnerthfps  have  ol^n  been  cent. only.*  Matter  of  Schm[dt,3  Dem. 

allowed  a  commission  of  eight  per  cent,  (N.  Y.)  345. 

]A  that  is  not  the  established  rule.  A  trustee  la  entitled  to  his  commit- 
The  allowance  should  be  according  to  aion  upon  the  entire  fund  in  his  hands, 
the  circumstances  of  each  case,  and  the  even  though  he  turns  over  to  the  ben- 
gcneral  rule  in  r  e  g  a  r  d  to  trustees  eficiarles  the  identical  securities  re- 
should  be  taken  as  a  guide.  Abbott  i>.  ceived  by  him.  Matter  of  MofTat,  34 
Baltimore,  etc..  Steam  Packet  Co.,  4  Hun  (N,  Y.)  335. 
Md.Ch.  310.  Where  the  ti    - 

When  several  sales  are         '       -   ■■'         

fcrent  times,  the   sates  i 

treated  as  if  made  at  one 

cornmiseions  of  the  trustee  should  be  permitting  him  to  prove  the  value  of 

calculated  upon  each  sale  separately,  bis   services.     Hodges    v.  McDuff,  76 

Goodbum  v.  Stevens,  1  Md.  Ch.430.  Mich,  303. 

Iiwasheld  in   /'(■■jj'^aniii,  that  a  In  A>ic  TcritiB  trustee  isentilled  to 

trustee   was    entitled   to   commissions,  the  same  commissions  as  an  executor, 

tinder   the  equity  act   of  that    state,  even  though  nothing   is  said  of  com- 

whtch  allows  them  to  executors,     Pre-  pensation  in  the  instrument  creating 

Tost  V.  Gratz,  3  Wash.  (U.   S.)  434;  the  trust,  and  the  amount  of  property, 

and  so  in  J/arviflBtf,  Ringgold  V.  Ring-  both  real  and  personal,  held    by  the 

Kid,  I  Har.  &   G.(Md.)   11;  18  Am.  trustee   will   be   looked   upon    as   the 

c.  2C0;  a.aA  North  Carolina,  Boyd  basis  of  the  allowance  of  commissions. 

».  Hawiins,  a  Dev.  Eq.  (N.Car.)  319.  WagstafI  li.  Lowerre,  33  Barb.  (N.  Y.) 

In  New  Terk,tht  trustee's  commis-  309;   Duffy  ».  Duncan,  33  Barb.  (N. 

sions  must  be  based  upon  the  value  of  Y.]  587. 

the  real  estate ;  not  on  the  value  of  the  Where  the  principal  of  a  trust   fund 

life  estate  therein  during  the  contlnu-  is  less  than  #100,000,  it  is  not  permis- 

ince  of  which   the    trust    is    to    last,  sible  to  add  the  income  to  it  in  order 

PhcEniz   V.   Phcenix,   28  Hun   (N.  Y.)  to  bring  up   the  amount,  so  that  the 

6:9.  trustees  under  the  will  may   have  the 

A  trustee  who  resigns  for  his   own  separate  commissions  to  which  they  are 

convenience,  is   not  entitled  to   com-  entitled  under  the  Ne-w  Tort  Code,  f/^ 

misgions  upon  the  principal  of  the  trust  3736,  3tii  1,  when  the  fund  reaches  that 

estate.     H<    Is,    however,    entitled   to  amount,     Sloison  -j.   Naylor,  3  Dem. 

commisuoiiB  upon  (he  income.   Matter  (N.  Y.)  357;  Biddle's  Appeal,  83   Pa, 

of  Allen.  39   Hun  (N,  Y.)  7.  St  340;  24  Am.   Rep.  183.     See  gen- 

In  tbe  payment  of  trustees,the  usage  erally  Maiyy   f-  Chesapeake,   etc.,  R. 

which  exUta  among  factors,  merchants,  Ca,   37    Gratt.   (Va.)   698;  Matter  of 

and  others  -who  undertake  to  manage  Meserole,  36  Hun  (N.  Y.)   29S;  Phce- 

tbeinterests  of  others,  and  the  highest  nix   v,   Llvingaton,    101     N.    Y.   451; 

niet  at  which  those  services  are  usu-  Matter  of  Selleck,  ill   N.  Y.  284. 

ally  paid  for,  should  be  allowed  to  the  Amonnt  cf  oommlaalooa  Allowable. — 

trustee.     Barrell  f .  Joy,  16  Mass;  331 ;  See   generally   Whitehead   v.   Whlte- 

Kathbum  n.  Colton,   15   Pick.  (Mass.)  head,  85  Va.  870;   Palmer  v.  Dunham, 

471.  S3  Hun  (N.  Y.)  468;  Wiatar's  Appeal, 

In  Ntm  Tork,  trustees  for  the  pay-  125  Pa.   St   536;   Hosack  v.  Rogers,  9 

medt  of  debts,  and  in  all  cases  of  ex-  Paise  (N.  Y.l  461;  Matter  of  Allen, 96 

press  Irusta  of «  similar  nature,  should  N.  Y.  337;  Montgomery's  Appeal,  86 

hsvc  onlv  the  same  compensation  for  Pa.  St  33a. 

thelrtervices  which  is  allowed  by  stat-  Where,  from  the  nature  of  (he  trust 

nte  lo  executors,  etc.,  unless  there  Is  an  property,  the  trustee  is  put  to  unusual 

Breement  for  a    different    allowance,  annoyanceand  trouble,  a  fair  compensa- 

(acharo  v.  Stestrns,  9  Paige  (N.  Y.)  tion  will  be  five  per  cent,  on  the  amount 
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of  his  receipts  atid  disbursementa  each.  o[  trustee 

Woodruff  IP.  Snedecor,  68  Ala.  437,  pensatior 

One  per  cent,  on   receipts   and  dls-  peal,  i  Fa.  at.  aio. 
bursements  allowed  to  trustees  for  the         At  a  sale  of  real  estate,  assigned  for 

settlement  of  the  affairs  of  the  United  the   benefit  of  creditors,  the  assignees 

States  Bank,  not  to  eiceed  (a, 000  per  were  allowed  two  and  a  half  per  cent. 

annum  to  each  trustee,  is   not  unrea-  commissions,   the  purchaae-mone)'   be- 

sonable.  U.  S.  Bank  t^.  Huth,4  B.  Mon.  ing    about   (44,000,   of  which   (13,000 

(Ky.)  413-  came  into  their  hands,  the   residue  re- 

Where  a  trustee  receives  monef  to  maining  a  lien,   by  agreement  t>etween 

be  profitably  and   prudentlj  invested,  the    purchaser    and    the    mortgagee, 

and  used  for  the  purposes  of  the  trust,  Shunk's  Appeal,  2  Pa.  SI.  304. 
five  per  cent,   on  their  disbursements,         Where  four  trustees  of  an  estate 

which  were  finallj  decreed   to  be  paid  committed  the  management  to  one  of 

hy  them,  was  held  to  l>e  a  reasonable  them,  and  his  charge  of  five  per  cent, 

compensation.     Greeningu.  Fox,  t2  B.  was  not  objected  to,  the  amount  thus 

Mon.  (Ky.)   187.  charged  was  held  a  proper  compensa- 

The  amount  of  compensBtJon  allowed  Cion  for  the  services  of  the  trustee.  Sav- 

to  trustees  varies  with  their   skill  and  age  v.  Sherman,  14  Hun  (N.  Y.)  307. 
fidelity;   and  where  a  trust   fun4  had         Upon  the  death  of  the  managing  trui- 

been  retained  and  used  bj  a  trustee  for  tee,  the  survivors  committed  his  duties 

a  number  of  years,  under  such  circum-  to  his  son,  upon  an  agreement  for  sira- 

stances  that  he  was  made  Co  pay  com-  ilar  compensation.     It   was   held  that 

pound  Interest,  but  who  had   kept  full  no  additional  charge  could  be  made  by 

and  fair  accounts  ofhis  receipts  and  dis-  the  trustees.     Savage   v.  Sherman,  14 

bursements,  it  was  held  that  he  had  not  Hun  (N.  Y.)  307. 

forfeited  all  claims  to  commissions,  as         Where    property    is   conveyed   to  a 

he  otherwise  would  have  done,  and  half  creditor  in  trust,  to  be  sold  for  the  ben- 

tbe  usual  amount  was   decreed.     Dif-  efit  of  himself  and  other  creditors,  the 

fenderffer   v.   Winder,   3   Gill   &  J.  trustee   is  entitled   to  compensation  for 

(Md.)  311.  making  the  sale  and  disposing  of  the 

In  Maryland,  the  court  of  chancery  proceeds,  and  two  and   a  half  per  cent. 

will   not  allow    a   testamentary  trustee  commission   is   not  unreasonable.      In- 

morethanfivepercent.commisBionupon  gram  v,  Kirkpatrick,  8   Ired.   Eq.   (N. 

a  sale  of  land,  although  he  has  retained  Car.)  62. 

a  larger  amount  un^r  the  sanction  of        Where   real  estate   was  given    to  a 

the  orphans'  court.     Waring  v.  Dar-  trustee  to  sell  and  apply  the  proceeds, 

nail,  10  Gill  &  J.  (Md.)  126.  though  the  trust  continued  In  existence 

B  and  C  were  appointed  executors  for  sixteen  years,  the  allowance  of  five 

and  trustees  under  the  will  of  A.  They  per  cent. commission  and  one  per  cent, 

wereallowedby theauditorfivepercent.  brokerage  was  unreasonable.     Dunal's 

commission  upon  certain  rents  of  the  Appeal,  3S  Pa.  St.  112. 
trust  estate  which  they    had  collected         In  TurnbuU  %'.  Pomcroy,   140  Mms. 

in  person,  and    one-half  per   cent,  on  117,  the  court,  by  Holmes,  J.,  discusses 

others,  for  the  collection  of  which  they  the  subject  of  compensation   of  trus- 

had  previously  paid  an  agent  seven  and  tees,   and,   citing  a   number   of  cases, 

■  half  per  cent.,  and   he  rejected   their  says:  "  It  is  to  be  remembered  that  the 

claim  for  a  solicitor's  fee,  paid  for  pre-  English   rule,   refusing  compensation 

paring  their  answer  in  this  cause.     It  for   professional   or    business   services 

was  held   that   these   allowances    and  which  it  was  not  the  duty  of  the  trus- 

thls  rejection    were   properly    made,  tee  to  render,  and  for  which  he  might 

Williams  f.  Mosher,  6   Gill  (Md.)  454.  have  employed  and  paid   another,  is 

Where  an   orphans'    court   had    al-  Only  aspecial  applicationof  the  general 

lomtA  a  commission  of  one  and  a  half  rule  which  refuses  trustees  compensa- 

per  cent.,  it  was  held  on  appeal  to  be  a  tion  for  services,  as  such,  of  any  kind 

fair  compensation.      Luken's   Appeal,  (citing   English    case),  a   rule   which 

47  Pa.  St.  356.  does  not  prevail  here.     But  when  It  is 

A  trustee  may  be  entitled  to  compen-  once  admitted  that  a  trustee  may  be 

sation   beyond   the     mere     percentage  paidforordinary  services,  itis  hard  not 

payable  out  of  the  income  of  the   trust  to  adroit  also  that  there  may  be  circum- 

estate.     Pedrick's    Estate,    5    Phila.  stances   under  which  he  may  be    al- 

(Pb.)  478.  lowed  an  additional   sum  for  extraoi^ 

As  to  the  settlement  of  the  accounts  dinary  services   which  it  was   not  his 
184 
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dutjtorender,  the  allowance  notstand-  sui  juris  and  made  a  contract  for  Its 
ing  on  contract  any  more  than  in  the  sale,  and  the  trustee  under  his  own  ad- 
comcDon  cBie,  but  being  subject  to  the  vice  was  appointed  by  the  orphans' 
discretion  and  control  o!  the  court,"  court,  under  the  act  of  April  t8lh,  lSj;3, 
Ciling  Urann  v.  Coates.  117  Mas&.  41 ;  to  make  a  private  Kale  according  lo  the 
BlalEf  V.  Pegram,  109  Mass,  541;  Bain-  contract,  mereh'  to  pase  the  title, 
bngge  V.  Blair,  8  Beav.  5S8.  SUbnrMinenti.  —  Payments  over  to 
A  trustee  is  entitled  to  an  allowance  the  cestHi  que  Irusthy  a  truBtee,  are  not 
ind  compensation  while  an  inter-  disbursements  within  the  meaning  of  a 
pleader  auit  is  pending,  where  he  haa  decree  allowing  to  the  truiitee  comniie- 
DOt  used  the  fund,  even  though  he  may  gions  upon  his  dlBbursements.  Whyte 
DDthave  paid  it  into  court.  Daniel  v.  v.  Dlmmock,  55  Md.  4;!. 
Fiin,  5  Lea  (Tenn.)  35S.  Instanee*  Wliere  a  OonunlBilon  Wu. 
The  question  of  reasonable  compen-  Bafoaad. — Where  a  portion  of  a  trust 
ntion  (o  trustees  depends  largely  upon  fund  was  Invested  in  a  mortgage,  a 
tbe  circumstances  of  the  particular  commission  being  allowed  to  the  trus- 
cue.  and  is  not  governed  b;  any  in-  tees  on  the  Investment,  and  the  mort- 
flrxible  rule.  Carrier's  Appeal,  79  gage  was  paid,  the  amount  to  be  in- 
Pi.  SL  330;  Perkins'  Appeal,  108  Pa.  veited  in  ground  rents,  it  was  held  that 
SL  314;  j6  Am.  Rep.  ao8.  the  trustees  were  not  entitled  to  a  corn- 
It  muGt  be  graduated  according  to  mission  on  the  mortgage  debt  collected, 
the  itsponsibility  incurred,  the  amount  nor  on  the  amount  rcinvetted  In  ground 
of  the  estate,  and  the  nature  and  extent  rents.  Jenkins  v.  Whyte,  61  Md.  417. 
of  the  services  performed.  Harland'g  Where  a  debtor  conveyed  to  his 
Accounts,  5  Rawie  (Pa.)  330 ;  Perkins'  creditor  his  Tarm,  with  the  power  to 
Appeal,  108  Pa.  St.  314;  56  Am.  sell  it  and  apply  the  proceeds  to  the 
Rep.  308.  payment  of  his  debt  and  the  discharge 
An  allowance  of  one  per  cent,  to  of  prior  liens,  returning  the  surplus  to 
truitees  under  a  mortgage  for  (3^  the  debtor,  it  was  held,  in  the  absence 
6oo,Doo  was  held  to  be  reasonable  in  of  any  proof  that  the  parties  contem- 
Dow  I'.  Memphis,  etc.,  R.  Co.,  33  Fed.  plated  any  remuneration  for  the  trans- 
Rep.  181;.  action, that  the  creditor  was  not  entitled 
Five  per  cent,  will  not  be  allowed  a  to  any  commission  therefor.  First  Nat. 
trustee  for  simply  receiving  and  dis-  Bank  v.  Owen,  33  Iowa  185. 
Inning  dividencu  to  the  ceiluis  que  A  will  directed  the  executors  "im- 
Irmitinl.  Turnage  v.  Greene,  a  Jonet  mediately  after  my  death  to  transfer 
Eq^ [N.  Car.)  63;  63  Am.  Dec.  3oS.  and  deliver  to  the  C.  college  the  certili- 
For  the  sale  of  real  estate,  a  commis-  cate  of  stock  for  (166,000,  in  the  city 
Bon  of  two  and  a  half  per  cent,  has  of  C.  six-per-cent.  stocks,  and  convey, 
generally  been  regarded  as  a  proper  for  the  best  price  that  can  be  obtained, 
one  in  Pemnaylvania,  for  the  trustee,  said  plantation,  with  the  negroes,  etc.. 
Carrier's  Appeal,  79  Fa.  St.  130.  and  alter  deducting  and  retaining  to 
An  allowance  to  executov  and  trus-  their  own  use  five  per  cent,  on  the  pro- 
tees  of  six  per  cent,  commission  for  ceeds  of  such  sale,  as  well  as  all  costs 
collecting  rents  of  thirty-six  houses,  is  and  expenses  they  may  incur  in  the 
(officient  where  there  appears  no  evi-  transaction,  as  compensation  for  their 
dence  of  peculiar  difficulty  in  the  col-  care  and  trouble  in  the  premises,  shall 
lectioa.  Wocrd's  Appeal,  u  Pa,  St.  346.  divide  the  net  proceeds  '  among  cer- 
The  commission  on  the  corfut  of  a  tain  legatees.  It  was  held  that  the  ex- 
trust  fund  of  f46,i;oo  allowed  to  a  trus-  ecutors  should  not  have  commissions 
tee  under  the  Glrard  will,  was  reduced  on  the  stock  certificate  transferred  to 
fourth  per  cent.    Hemp-  C.    college.      Charleston     College 


hiU'sEsUte,  9PhiIa.  (Pa.)486.  Willlngham,  13  Rich.  Eq.  (S.  Car.) 

For  the  care  of  funds  which  have  19^ 
coTDe  into  hia  hands  as  a  volunteer,  he  The  trustee  of  a  sum  of  money,  in- 
fill be  given  no  commission.  Riddle  vested  by  a  testator  In  a  certain  loan, 
f.  Lewis,  7  Buah  (Kv.)  197;  Haglar  v, '  should  not  be  allowed  commissions  on 
HcComb*,  66  N.  Car.  345.  But  com-  the  fund  itself,  where  the  investment 
/■rv  Carrier's  Appeal,  79  Pa.  St.  330,  in  continues  unchanged  by  the  trustee, 
»hich  a  compensation  of  (500  was  al-  hut  only  for  the  interest  on  the  loan 
kiwfd  him  In  lieu  of  his  claim  of  five  paid  in  to  him.  McCauseland's  Ap- 
per  cent,  od  $17,740,  where  the  heirs  on  peal,  38  Pa.  St.  466. 
wbwn  the  reaTeGtate  descended  were  all  A  trustee  to   invest   moneys   is   not 
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entitled  to  commiBBionB  on  each  tempo- 
mi^  loan  he  raay  see  proper  to  make, 
unicBS.  from  the  circumstances  of  the 
case,  the  intereEls  of  the  beneficiarv 
will   be    thereby   enhnnced,     Lowrie  a 


actual  value  of  the  services,  in  a  gross  sum.'  In  some  states  no 
compensation  is  awarded.^  But  where  compensation  is  claimed, 
it  will  be  allowed  only  when  the  trustee  can  show  that  he  has 

State  V.  Piatt,  4  Harr.  (Del.)  154;  Eg- 
bert V.  Brooks,  3  Harr.  (Del.)  ui. 

Nor  in  Iltinais,  unless  eipressljr 
agreed  upon.  Cheeney  v,  Lafayette, 
etc.,  R.  Co.,  68  111.  570;  iSAm.'Rep. 
584;  Buckingham  v.  Morrison.  136  II!. 
437;  Jenkins  v.  Doollttle,  69  111.  415; 
Huggins  V.  Rider,  77  111.  360;  Constant 
■V.  Matte»on,  11  111.  5*7;  Hough  v. 
Harvey,  71  111,  71;  Cook  i;.  Gilmore, 
'33  111-  '39;  33  111-  App.  S7I. 

No  compensation  waa  allowed  a  trus- 
tee at  common  law,  and  could  not  be  re- 
covered on  a  gMaalum  meruit;  and,  In 
the  president  and  director*  of 
■  railway  company  are  trustees  for  the 
stockholder!,  and  for  that  reason  no 
trust    promise  will  be  imposed  to  pay  them 


deed 

was  made  for 

id  for  the  ap- 


By  thi 
ecuted  in  1855.  pi 
payment  to  the  trust 
slon  on  sales  of  land, 
pointment  by  the  cou 
upon   the   resignation   of   the  trustee. 
The  trustee  resig;ned  a  year  later,  and 
the  defendant  was  appointed  to  succeed 
him.     The  ces/uis  que   IrusfenI,  under     /Hi 
the  original  deed,  sold  their  interests,     a  rt 
and   subsequently  their  vendei 
vey.ed  the  land  to  the  plaintiff 

for  themselves.  By  this  latter  convey-     for  dischai^ng  the  duties  implied  upoi 
luthorized  to     persons  occupying  that  position.     Poi 


setio 


,  the   plaintiff 


ivitb  the  power  of  substitut 
eleven  years  from  the  time  of  the  orig- 
inal deed  of  trust,  the  defendant  did 
nothing  In  relation  to  the  trust  proper- 
ty. From  1866  to  1874,  he  had  charge  of 
the  property  for  the  plaintiff's  agents, 


persons  occupying  that  position. 
'  IP  Cooper  p.  PI  ■  " 

York,  etc.,  R.  Ci 
Conn.  170;  Butts  v.  Wood, 
317 ;  Cheeney  v.  Lafayette,  e 
'6B  111.  570;  18  Am.  Rep.  5S4. 

Nor  in  the  early  Kentucky  deciai< 
Hite  V.  Hite,   i   B.   Mon.   (Ky.) 


.Co., 
79; 


(K-y.)      ... 

r  behalf  made  sales  of  the  Breckenridge  v.  Brooks,  1  A.  K.  Marsh, 

land.    All  his  conveyances  the  plaintiff  (Ky.)  339;  13  Am.  Dec.401;  McMllIen 

executed  as  trustee,  sales  being  made  In  v.  Scott,  i  T.  B,  Mon.  (Ky.)  ijo;  Miles 

his  name,  and  notes  taken   payable  to  v.  Bacon,  4  J.  J.  Marsh.  ( Ky.)  457. 

him  as  trustee.     The  defendant  ne»er  If  a  trust  coupled  with  an  interest  is 

demanded   of  him   any   commissions,  accepted  by  a  trustee  without  any  stipu- 

The   plaintifl   managed  his  business  lation  as  to  remuneratian,  he  is  entitled 

through   agents,  and  was  Ignorant  of  to  none.  Miles  v.  Bacon,  4J.  J.  Marsh. 

the  d^endant's  appointment  as  trustee,  (Ky.)  457. 

It  was  held  that  the  defendant  did  not  But  the  English  doctrine  was  de- 
make  these  sales  as  trustee,  and  that  nied  in  Lan£  v.  Coleman,  8  B.  Mon. 
accordingly  be  was  not  entitled  to  re-  (Ky.)57i.  And  see  Phillips  t>.  Bustard, 
Lathrop  v.  1  B,  Mon.  (Ky.)  350  ;  Greening  v.  Fox, 
-2  B.  Mon.  (Kj.)  190;  Fleming  v.  WiU 


Baubie,  106  Mo.  470. 

1.  Harrist.  Martin,9Ala,899;Gould 
I'.  Hays,  z;  Ala.  433;  Canfield  v.  Bost- 
wick,  31  Conn.  551  ;  Clark  t.  Piatt,  30 
Conn.  181;  Schwarz  v.  Wendell.  Walk. 
(Mich.)  367;  Blauvelt  v.  Ackerman,  13 
N.  1.  Eq.  495;  McKnight  i:  Walsh,  33 
N.J.  Eq.  136;  Lathrop  ».  Smalley,  13 
N,  J.  Eq.  19a  ;  Moore  v.  Zabriskie,  18 
N.J.  Eq.  ji;    Harland's   Accounts,   5 


,  SBush  (Ky.)6to. 

In  New  Jersey,  at  first  no  allowance 
will  be  made  to  trustees  for  their  serv- 
ices in  the  discharge  of  their  trust,  and 
under  an  order  to  make  them  a  "just 
allowance"  they  are  entitled  only  to 
charges  and  expenses.  State  Bank  v. 
Marsh,  I  N.J.  Eq.  388. 

Nor  under  the  early  Nortli  Carolina 
practice.  Schaw  v.  Schaw,  Taylor  (N, 
"      ■  But  this  is  changed  noi 


Nor 


r  the 


>  the 

early  JVnu  Tork  decisions.  Mumford 
V.  Murray,  6  Johns.  Ch.  (N.  V.)  1; 
Green  v.  Winter,  1  Johns.  Ch.  (N.  Y.) 
37;  7  Am.  Dec.  475;  Manning  v.  Man- 
ning, I  Johns.  Ch.  (N.   Y.)   534.     But 
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fulfilled  his  duties  to  the  trust,'  and  the  services  paid  for  must 
be  only  such  as  the  instrument  creating  the  trust  will  authorize.* 
If  he  has  neglected  his  duties,  exercised  bad  faith  in  the  conduct 
of  his  trust,  or  committed  a  breach  of  his  obligation  in  any  way, 
he  forfeits  his  right  to  compensation.*     This  rule  is  not  inflexible, 

Ail  rule  wm  overthrown  in  Meacham  t6  L.  R.  A.  42  ;  Polis  v.  Tice,  j8  N.J. 

r.  Stemes,  9  Paige  <N.  Y.)  39S.  Eq.  433;  McKniglit  v.  W«l«h,  23  N.  J. 

Sot  in    Oiio,   Gilbert   v.   SuttifT,  3  Eq.  136;   Lattirop  v.  Smatlej-,  as  N.  ). 

Ohio  St.  129,  until  remedied  by  ttitute.  Eq.  192 ;  Fall  v.  SlmmonG,  6  Ga.  274 ; 

Bja  general  rule  of  equity,  compen-  Kenan  r.  Hall,8  Ga.  417;  Biauvelt  v. 

udon  Hill   be  allowed  a  trustee   oulj  Ackermaa,  33  N.  J.  Eq.  495  ;  Cook  v. 

for  time  and  ex pensee,  unless  it  is  stip-  Lowtj',  95  N.  Y,  103;  Matter  of  Baker, 

uliledby  the  parties  to  be  paid.     But,  15  Hun  <N.  Y.)  271;  Sherrill  v.  Shu- 

where  the  assignee  of  a   certain  man-  ford,  6  Ired.  Eq.  (N.  Car.)  3j8;  Gilbert 

utictaring   company's   slock,  to   work  -ii.  Sutliff,  3  Ohio  St.  129;  Dj'ott's  Eg- 

il  up  ind  from  the  profits   to  indem-  tate,  3   W.  &   S.  (Pa.  ]   557;    N  a  g  1  e's 

nifj  himself   for   his    responsibilities  EsUte,  13  Phila.  (Fa.)  3,s;   Berrvhill's 

for  luch  company,  accepted   the  trust  Appeal,  ij  Pa.  St.  34J;  Robinett's  Ap- 

UDder  an   agreement  with  one  of  the  peal,  36  Pa.  St.  174;  Steh  man's  Appeal, 

putners,  who  was  agent  of  the   com-  J  Pa.  St.  413;  Hermstead's  Appeal,  60 

psny,  that   he  should  lie   allowed  the  Pa.  St.  433;  Swartzs waiter's   Account, 

Hime  compensation  to  which  he  would  4  Watts  (Pa.)   77;  Norris'  Appeal.  71 

e  been  entitled  had  he  not  been  the  Pa.   St.   106;    Harris  w,  Sheldon 


tmitec,andit  appeared  that  the  busl-  1889),  16  Atl.  Rep.SaS;  34  W.  N.  C.  (Pa.) 
Dcu  USB  conducted  with  good  faith  370;  Singleton  v.  Lowndes,  9  S,  Car. 
sad  without  unnecessary  delay,  that  his  465;  Frailer  v.  Vaux,  I  Hill  Eq.  (S. 
'    oihe  Car.- 

Vt.  a 

V.  W 

709;  ., 

entitled  lo  certain  sums  ciiarged  in  his  A  trustee  assuming  a  positioi 
ucounl  as  commissions  on  his  respon-  tile  to  the  trust  is  not  entitled  to  com- 
tibilities,  which  were  found  to  be,  all  pensation  from  the  trust  fund.  Green- 
things  considered,  only  a  fair  compen-  ■  Setd's  Estate,  34  Pa.  St.  333. 
ulion.  Kendall  v.  New  England  Car-  A  trustee  failing  for  a  long  period 
pet  Co.,  13  Conn.  3S3.  to  reinvest,  as  directed  by  the  testator, 
1.  Jenkins  II.  Doolittle,  69  111.  415.  the  funds  obtained  from  the  sale  of  a 

Sns  for  his  own  trust  estate,  violates  his  duty,  and  for- 

altn  compensa-  felts  his  title  to  compensation,  which  is 

may  be  allowed     given  by  theorj  *        '  "' 

:  court  considers  of    duty.     Wai 

thst  he   Is   endtled    to   receive   it,  on  N.  J.  Eq.  363. 

termsandconditlons,  Ifthe  court  deems  A  trustee   violating  his  trust   is   not 

ll  proper  to  impose  terms  and  condl-  entitled   to  anything  as   such  trustee, 

■tioni.     Matter  of  Allen,  96  N.  Y.  337.  but  he  may   be  allowed  compensation 

I.  A  trustee  can  receive  pay  out  of  for  any  important  services  rendered  to 

ibe  trust  fund  for  such  services  and  dls'  the  ceafui  gut  trmii.     Moore  i'.  Zabris- 

bursements  only  as  are  within  the  line  kie,  18  N.  J.  Eq.  51. 

of  duties  which  the  instrument  creat-  Where  services  are  self-Imposed  by 

iog  the  trust  imposes  upon  him.  Tracy  the   trustee  and   result  from  hie  own 

f.  Gravois  R.  Co„  S4  Mo.  310.  wrong,   he    cannot    receive    compen- 

I.  Flaggv.  Mann,  3   Sumn.  (U.  S.)  sation.     Stearly's  Appeal,  38    Pa.  St. 

B4;  Barney  v.  Saunders,  16  How.  (U.  535. 

S-)S3S;  J"il''n«  *■  Eldredge,  3  Slory  The  trustees  of  the  Reel  Estate  Bank 

(U.  S.)  335 ;  Walker  v.  Beal,  9  Wall,  had  no  power,  by  an  order   passed  bv 

d'.  S.)  743;  Henderson  v.  Sherman,  47  themselves,   to  increase  their  compeo- 

Hlch.  367;  Gordon   v.  Matthews,   30  sation  beyond  that  fixed  in  the  instru- 

Md.  135;  Marcy'a  Account,  14  N.   I.  ment  creating  the  trust,  and  a  court  of 

Eq.  451 ;  DufTord  v.  Smith,  46  N.  J.  chanceiy   will   not   interfere  to  allow 

Eq.  J16;  Kemp  v.  Foster  (Mo.  App.),  extra  compensation,  where  it  appears 
187 
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however.*  A  mere  technical  or  trivial  violation  of  imposed  duties 
will  not  be  permitted  to  outweigh  valuable  services  rendered. 
Thus,  where  the  trustee  has  faithfully  discharged  the  trust  for 
years,  he  will  not  forfeit  his  right  to  be  paid  for  his  time  and 
labor  by  receiving  small  gifts  from  those  with  whom  he  may  have 
had  dealings*  nor  by  mingling  the  trust  funds  with  his  own." 
Nor  will  he  necessarily  forfeit  his  commissions  by  irregularities 
that  have  done  no  harm.* 

that  thej  have  not  faithfully  performed  trustee  found  the  funds  invested  In  a 

their  duty.  Biscoe  v.  State,  23  Ark.  592.  mortgage  for  $9,416.66  on  property,  for 

Where  a  creditor,  having  accepted  a  which  the  mortgagor  had  paid  $4,000, 

trust  to  provide  for   his  own  security,  and  the  land  subsequently  depreciated; 

as  well  as  the  security  of  other  debtors,  but  the  truEtee,  on  repeated  inquiries, 

repudiates    the  trust  by  insisting  that  waa   informed   by  the  residents  in  the 

the  assignment  to  him  was  absolute,  and  neighborhood  that  It  was  worth  $3,001), 

refuses  to  pay  other  creditors  out  of  the  until,   on    foreclosure  of  the    mort- 

aurpluB,  he  will  be  allowed  no  commis-  gage,  it  was  sold  for  only  {3,000,  It  was 

slons  as  a  trustee,  upon  its  being  estab-  held  that  the  trustee  was  not  guilty  of 

llshed  by  a  creditor  that  he  is  a  trustee,  negligence,  and  should  be  allowed  com- 

Ireland  v.  Potter,  16  Abb.  Pr.  (N.  Y.)  pensation   for  his  services.     Fahne- 

118;  ts  How.  Pr.  (N,  Y.)  175.  stock's  Appeal,  104  Pa.  St.  46. 

One  who  turns  over    trust   funds  to  I.  Finch  v.  Ragland,  2  Dev.  Eq.  {N. 

a  life  tenant,  in  violation  of  the  trust,  is  Car.)   137;  Gee   v.    HlclcE,   Rich.   Eq. 

entitled  to  no  commissions.     Singleton  Cas.  (S.  Car.)  5;  Keen.   Kee,  3  Gratl. 

».  Lowndes,  9  S.  Car,  465.  (Va.)   116;  Myers'    Appeal,  61    Pa. 

A  trustee  whose  conduct  of  the  trust  St.  104. 

ts  vexatious  to  the  heirs,  and  who  de-  a.  Jacobus  t.  Mui 

lays  distribution  by  an  exorbitant  claim  In  this  c. 

' -ssione.  Is  not  entitled   to  as 


liberal  an  allowance  by  way  of 
pensation  as  one  who  makes  a  reason- 
able claim.  Carrier's  Appeal,  79  Pa. 
St.  230. 

Where  a  trustee  so  violates  his  trust 
that  the  damage  resulting  to  the  iiene- 
Gciaries  exceeds  the  benefit  derived 
from  his  services,  he  will  be  allowed  no 
compensation.  Probate  Judge  f.  Jack- 
son, 58  N.H.  458. 

One  in  the  possession  of  property, 
who  is  sought  to  be  charged  as  trustee, 
and  who  denies  the  trust,  claiming  title 
ai  the  absolute  owner,  cannot,  upon  a 
rendition  of  judgment  against  him, 
claim  compensation  for  services  in  the 
management  of  the  property.  Stallcup, 
C^  disienling;  Potlard  v.  Lathrop,  la 
Colo. 


37    N.  J.  Eq.  48. 

— y  trustee  had 

i^emcnt 


for  thirty  yea 

of  a  large  amount  of  real  estate,  1 
ing  great  responsibility  and  care,  and 
the  expenditure  of  large  sums  of  money 
in  repairing  and  the  renting  and  col- 
lecting of  rents  of  several  houses  there- 
on. It  was  held  that  the  fact  that  he, 
several  yean  before,  had  received  pres- 
senis  from  one  of  the  tenants  and  from 
some  of  the  mechanics  whom  he  had 
employed  to  repair  houses,  which  he 
had  openly  admitted  at  the  time  and 
since,  and  which  caused  no  loss  what- 
ever to  the  estate,  was  not  sufficient 
proof  of  malfeasance  to  deprive  him  of 
nmisslons,  although  he  mustac* 


'   the  e 


;,  of  c 


r  the 


Parker 


Biddl 


'ed  by  him. 

Appeal,   139  Pa.  St.  26; 

Estate,  64  Pa.   St.  307.     See 


A  trustee  appointed  to  sell  property  also  Cook  v.  Lowry,  19  Hun"(N.  Y.) 
In  pursuance  of  a  decree,  cannot  be  de-  30;  modilied  on  appeal  in  95  N.  Y.  103. 
prived  of  h  I  s  ordinary  allowance  for  4.  The  omission  to  make  regular  re- 
commissions  and  expenses  accruing  un-  turns  to  the  secretary's  office,  will  not 
der  the  execution  of  the  trust,  on  the  deprive  a  trustee,  other  than  an  execu- 
ground  of  misconduct,  without  being  tor  or  administrator,  of  his  right  to 
notified  of  the  charge,  and  without  hav-  commissions,  except  where  the  estate 
Ing  an  opportunity  given  him  of  prov-  has  received  an  Injury  by  such  omission. 
Ing  his  innocence.  Cllicott  v.  Elllcott,  Muckerfuss  v.  Heath,  i  Hill  Eq.  (S. 
6GII1&J.  (Md.)35.  Car,)  181.  See  alio  Morgan  v.  Morgan, 

Where  a  trustee  succeeding  another  4  Dem.  <K.  Y.)  353. 
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No  allowance  will  be  made  to  the  trustee  if  he  has  rendered  no 
valuable  services  to  the  trust.  And  if  the  services  rendered  were 
rendered  for  his  own  advantage,  rather  than  in  the  interest  of  the 
tnist,  he  can  make  no  charge  therefor.^ 

Serving  as  a  merely  nominal  trustee,  with  no  active  duties  to  per- 
fomi  and  no  responsibilities,  will  not  entitle  him  to  make  any 
diarge  therefor.'  Services  needlessly  rendered  will  not  be  paid 
for.' 

The  instrument  creating  the  trust  may  take  the  question  of 
compensation  out  of  the  hands  of  the  court  altogether  by  stipu- 
lating that  the  trustee  shall  receive  none,*  or  by  fixing  what  his 
compensation  shall  be."     And  where  the  beneficiary  is  sui  juris 

lie   interest!,  cotntnlasionB   will  not  be 

_-  allowed.     Northern   Cent.    R.    Co.  v. 

\OB  the  eatate,  and  such  remuneration  Keighier.  19  Md.  571. 

wut  not  be  the  less  because  of  the  fact  In  the  absence  of  a  contract  forcom- 

thathe  has  been  charged  with  interest  pensation,    see    Wetmore   v.    Brown, 

on  CCTtain  funds  by  reason  of  his  tnia-  37  Barb,  (N.  Y.)  133, 

comduct  in  relation  to  them.     Winder  S.  A  trustee  who  could   have  settled 

V.   DificDderffer,  i  Bland  (Md.)  166.  his  trust  by  merely  handing  the  funds, 

E,  In  Reiff 's  Appenl,  124  Pa,  Si.  145,  etc.,  over,  will  not  be  allowed  a  charge 

the  teitalor  divided   his  e«tale  into  as  for  filing  an  account.     Harris  v.  Shel- 

■ninj portions  as  he  had  children;  as  to  don  (Pa.  1889},  t6  Atl.  Rep.  818;  34  W. 

the  shares  intended  for  his  daughters,  N.  C.  (Pa.]  370. 

he  provided  that  one  be  giveu  to  each.  Testamentary   trustees  who  have 

to  be  held  by  her  in  trust,  to   receive  made  up  their  accounts  each  year,  the 

the  income  lor  her  life,  and  her  share  to  same,  however,   not   having  been   or- 

be  thereupon  paid  over  to  her  children  dered  by  the  surrogate  nor  settled,  do 

then  living,  or  to  their  issue.    In  default  not  thereby  acquire  the  right   to   claim 

ofiuue,  the  shiire  was  to   be   held   In  commissions  annually.  Brush  v.  Smith, 

tmtl,  to  be  paid  to  the  testator's  surviv-  i  Dem.  (N.  Y.)  477. 

ing  children,   or  to   Ihe  issue  of  such  4.  A   trustee   who   accepts   a   trust 

children  as  should  lie  deceased.   One  of  coupled  with  an  interest,  with  no  con- 

his  daughters  survived  him,  and  died  tract  as  to  compensation,  is  entitled  to 

without  issue.     One  of  his  sons  died  in  none.    Imboden  v.  Hunter,  13  Arlc.6»; 

the   daughter's    lifetime,  leaving  chil-  79  Am.  Dec.  116. 

drcD  who  survived  her.     Upon  these  B.  A  case  where  the  rate  of  interest 

&cti  the  court  held  that  the  share  re-  is  fiied  by  the  terms  of  the  trust  deed 

ceived  by  such  deceased  daughter  was  does  not  come  within  the  general  law 

her  own  for  life,  and  subject  only  to  a  specifying  the  commissions  of  trustees. 

Uibility  against  her  estate   to   pay  it  Charleston  College  v.  Willingham,  13 

over  to  the  remainder-men  at  her  death.  Rich.  Eq.  (S.  Car.)  195. 

and  she  was  entitled  to  no  compensa-  Where  by  the  tertns  of  the  trust  deed 

tion  out  of  the  fund  as  a  trustee  for  her  the  trustee  'is  to  receive  twelve  and  one- 

•erricet  in  Uking  care  of  it.  half  per  cent.,  this  will  not  be  sufficient 

1  Henderson    t'.     Sherman,     47  to  avoid  it,  wherenoproof  appears  that 

Web.  367.  such  compensation  was  unconscionable. 

Where   it  appears   from   the  instru-  Donelson  «.  Posey,  13  Ala.  753. 

ment  creating  the  trust  that  it  was  not  Where  the  compensation  of  one  of 

the   intention    that   any   commissions  the  testamentary  trustees  was  intrusted 

ihould  be  allowed  conventional  trustees  by  the  testator  to  the  discretion  of  the 

for  their  services  in  executing  the  trust,  other  trustees,  it  was  held  that  the  court 

■Dd  very  little  labor  Is  imposed  upon  had  no  right  10  interfere  to  control  its 

Ihem,  and  very  little  of  their  time    re-  eiercise  while  the  trustees  continued 

qaired.  and    the   trust  is  in   its  nature  to  exercise  this  discretiotiary  power  in 

•omewfaat  of  a  public  character,  and  in  good  faitb.    Hawley  -d.  James,  %  Paige 

ill  execution  the  trustees  are  engaged  (N.  Y.)  318. 

in  tubserving  great  and  IcDportant  pub-  Where  the  testator  said  that  the  tes- 
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and  competent  to  act,  a  valid  agreement  may  be  made  between 
the  trustee  and  the  beneficiary  which  will  bind  the  court  in  the 
control  of  the  trust,  and  the  allowance  of  compensation.'  Where 
a  will  has  fixed  a  certain  compensation  and  the  same  has  been 
paid  to  the  first  executor  or  trustee,  a  successor  in  the  trust  is 
entitled  to  an  allowance  for  services  rendered* 

The  trustee  may  waive  his  right  to  compensation,*  although 
his  waiver  will  not  estop  him  from  receiving  commissions  subse- 
quently earned.* 

He  will  not  as  a  rule  be  permitted  to  fix  the  amount  which  he 
shall  receive  for  his  services.  This  must  be  determined  by  the 
court  or  by  the  terms  of  the  instrument  by  which  the  trust  was 
created.' 

The  allowance  of  compensation  rests  within  the  sound  discre- 
tion  of  the  court-  Except  so  far  as  the  trustee's  remuneration  is 
governed  by  the  terms  of  the  instrument  of  trust,  or  by  contract, 
or  by  statute,  the  court  may  diminish  or  increase  the  allowance, 
or  refuse  it  altogether,  as  it  sees  fit.* 

tamentarj'  trustee,  whom  he  also  ap-  appertaining  to  the  estate,  and  givii^ 

pointed  his  executor,   should  have  ten  to  each  t3,ooo  "  in   lieu  of  any  and  all 

per  cent  on  the  whole  amount  of  prop-  commiBsioOB,  and  in  full  compensation 

erty  which  should  come  into  his  hands  (at  their  services  in  closing  up  my   es- 

as  trustee,  it  was  held  that  he  was  en-  tate  and  making  distribution  thereof,  in 

titled  to  this  percentage  on  the  whole  conformity  with  and  on  the  conditions 

■mount  of  the  property,  and  not  on  the  herein  before  stated."  This  was  held  lo 

incomeonly,  independentof  theamount  cover  their  whole  compensation,  and 

allowed  him  by  the  orphans'  court  as  they  could  receive  no  separate  commis- 

eiecutor,  and  that   in  this  respect  the  sions  as  trustees.  Brownson  v.  Roberta, 

two  offices  were  to  be   looked  upon  as  5  Redf.  (N.  Y.)  576. 

distinct  as  if   filled  by    two  different  1.  Bowker  t.  Pierce,  130  Mass.  262; 

persons.    Mitchell   v.   Holmes,   i   Md.  Jackaon  f,  Jackson,  3  N.  J.  Eq.  113. 

Ch.  3S7.  9.  Young  r.Smitb,9Bush(Ky.}439. 

Where    the   trust    instrument    pro-  S.  Ridgely  n.  Gitlings,  1  Har.   &  G. 

vides  that  the  trustee  shall  have  a  rea-  (MdO  0;  Vestry,  etc.  u.  Barksdale,  1 

sonable  compensation  for  his  services,  Strobh.  Eq.   (S.  Car.J    197;    Haglar  ». 

he  is  not  confined  to  the  statutory  al-  McCombs,  66  N.  Car.  345;  Barry  f. 

lowance,  but  his  compensation  will  be  Barry,  i  Md.  Ch.  20. 

whatever   shall    be   determined,  upon  A  trustee  having  waived  all  claim  to 

judicial  investigation,  to  be   reasonable  commissions   before  his   appointment, 

under  the  circumstances,  regardless  of  and  having  procured   hia   appointment 

the  statute.     Matter  of  Schell,   53  N.  under  a  family  arrangement,  In  which 

Y.  163.  he  was  himself  concerned,  on  the  ex- 

A  testator  created   a   dry    trust    and  press  agreement  and  underBtanding,  bj 

gave  the  trustee  (5,000  for  his  services,  parol,  and   proved   by   parol  evidence, 

ft  was  held  that  there  was,   notwith-  tbatnocompensation  was  to  be  chatted, 

standing  that  the  compensation  was  out  is  entitled  10  nothing  but  his  actual  ex- 

of  proportion  to  (he  labor,  a  consider-  pcnses.     Ridgely  v.  GilCings,  1  Har.  St 

ation    for  the    legacy    which    gave   it  G.  (Md.)  58. 

preference  over  legacies  such   as  were  >.  Denmead  r.  Denmead.6a  Md.  331. 

merely  bounties — at  least,  that,  so  long  Nor  will  the  trustee  forfeit  his  right 

as  the  trust  continued  in  force,  it  should  to   commissions   by  the  mere  expres- 

be  so  held.     Harper's  Appeal,iil   Pa.  sion  of  an  Intention  to  charge  nothing. 

St.  243.  Eversfield   v.  EversQeld,   4  Har.  &   J. 

Powers  were  given    by   will    to  the  (Md.)  12. 

two  executors  as  trustees  of  the  testa-  B.  Geisse  v,  Beall,  3  Wis.  305. 

tor's  ntece,  authorizing  them  to  act  col-  S.  Gibson's  Case,  i  Bland  (Md.)  138 ; 

lectively  or  individually  In  all  matters  17  Am.  Dec.  157. 
190 
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(2)  Double  Compensation. — The  fact  that  the  trustee  is  receiv- 
ing compensation  as  executor  or  administrator,  or  in  any  other 
capacity,  will  not  necessarily  deprive  him  of  his  right  to  commis- 
sions (or  services  rendered  or  responsibilities  borne  as  trustee, 
where  the  duties  are  separate,' 

6.  The  Dnty  of  Good  Faith— a.  IN  General.— Good  faith  is  at 
once  the  duty  of  a  trustee  and  his  protection.'     A  trustee  who 

Where  the  statute   provides  for  the  that  comTnissionB  could  be  claimed  in 

pljlDent  of   certain  com  missions,  the  both  capacitieB,  but  that   the  trustees 

court  has  no  discretion  to  allow  or  dis-  were  not  entitled  to  commisiiloni  on  the 

«UoiF  them.     King   i'.   Talbot,  40  N.  value  of  the  real  estate   left  unsold  at 

y.  96.  the  termination  of  the  trusts.     Phoenli 

1.  Clark  I/,  Anderson,  10  Buah  (Ky.)  v.  Livingston,  101  N.  Y.  4.SI. 
99;  Laytin  v.  Davidson,  19  Hun  [N.  A  trusiee  may  receive  commission* 
Y.)  6ji;  95  K.  Y.  a63;MBtter  of  lactc-  as  upon  six  separate  trusts,  although 
MD,  32  Hun  (N.  Y.)  100;  Hall  r.  the  property  has  not  been  divided. 
Cunpbell,!  Dem.  (N.  V.)  415;  Matter  where  six  trusts  were  created  by  the 
of  Mason,  98  N.  Y.  517;  Matter  of  will,  ucid  the  trustee  has  actually  man- 
Crawford,  113  N.  Y.  i;6o.  aged  the  property  and   paid  over  the 

This  exception   to  the  general  doc-  income  to  the  six  beneficiaries,     Clute 

trine  that  double  commissions  will  tie  v.  Gould,  1%  Hun  (N.  Y.)  34S. 

denied,  is  explained  by  Finch,    I.,  in  Where  the  executor  is  also  a  trustee, 

Jotmson  :'.  Lawrence,  95  N,  Y.  i6z,  as  and  the  will  contemplated  a.  separatioa 

follows:  'Taking   the  adjudged  cases  of  the  powers  and   duties   incident   to 

toeether,  they  appear  to  establish  that  each  capacity,  a  settlement  of  the  exec- 

to  entitle  the  same  persons  to  commis-  utoriai  accounts  having  been  made,  the 

■ioDS  as  executors  and  as  trustees,  the  allowance  of  commissions  therein  will 

vill  must  provide,  either  by   express  not  prevent  a  further  compensation  by 

lerms  or  \s\  fair  intendment,  for  the  way    of  commissions    for   services   as 

Kpiralion   of   the   two   functions  and  trustee,  upon  the  settlement  of  hie  ac- 

dolies,  one  duty  to  precede  the  other  counts  in  the  latter  capacity.     Matter 

iDdtobe  performed  before  the  latter  of  Willets,  tii  N.  Y.  139.  665. 

Il  lirgun,  or  substantially  so  performed,  In  the  following  cases  the  duties  were 

and  must  not  provide  for  the  co-exist-  held  to  be  so  inseparably  blended  that 


e.continuoualy  and  from  the  begin-  double  commissions  must  be  denied: 
oing,  of  the  two  functions  and  duties."  Johnson  v.  Lawrence,  95  N.  Y.  H4; 
Matter  of   Mason.  98  N.  Y.  517.     See     Matter  of  Hood,  98  N.  Y.  363;  Matter 


_j  Phcenii  V.  Livingston,  101  N.  Y.  of  McAlpine  (Sopreme  Ct.),  15  N.  Y. 
4Si;MatterofCrawford,il3N.Y,  s6o.  St.  Rep.  531.  Great  care  should  be 
The  A'mi  York  Statute  of  1866,  which  taken  to  prevent  double  compensation, 
gave  to  testamentary  trustees  the  same  See  Gibson's  Case,  i  Bland  (Md.)  13S; 
commisHiona  allowed  by  law  to  execu-  17  Am.  Dec.  is7;  Holley  ii.  S,  G.,  4 
lore  and  administrators,  applies  lo  the  Edw.  Ch.  (N.  Y.)  3S4;  Blake  v.  Pe- 
ase where  Buch  trustees  have  also  been  gram.  lOI  Mass.  qql. 
executors,  provided  that  the  will  dis-  S.  Oood  PaltH.— Absolute  good  faith 
Oriminatei  between  their  oHice  as  exec-  is  required  of  him.  In  Bound  v.  South 
utoTB  and  trustees;  and,  in  such  case,  Carolina  R.  Co.,  50  Fed.  ^ep.  853,  the 
tbey  may  be  allowed  full  commissions  court,  by  Simonlon.J.,  said:  "A  trustee, 
at  tnitlees,  although  they  have  already  in  dealing  with  his  cestui  que  trusl.  or 
received  full  commissions  as  executors,  in  the  management  of  the  trust  estate, 
on  their  final  accounting  in  that  char-  must  always  show  ubtrrima  fides.  He 
acler.  Matter  of  Carman,  3  Red(.  (N.  must  never  lose  sight  of  the  fact  that  he 
V.)  46.  '  is  acting  for  another,  who  is  the  real 
Certain  persons  were  named  as  exec-  beneficiary  ;  and  no  thought  or  hope  or 
ators  and  trustees,  by  a  will  which  purpose  ofpersonal  advantage  can  have 
created  a  series  of  trust  estates  running  part  In  the  motive  for  or  in  the  re- 
fer the  lives  of  the  beneficiaries,  and  suit  of  his  act."  See  also  Juian  v. 
requiring  the  setting  apart  of  tnonej',  Toulmln,9  Ala.  661;  44  Am.  Dec. 
the  partitioning  ofland,  and  the  man-  44S;  Etiig  v.  Naglee,  9  Cal.  683;  Col- 
agcment  of  the  eatatea.  It  was  held  ton  v.  StBnford,82Cal.  351 ;  16  Am.  SI. 
ISl 
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acts  in  good  faith  is  treated  with  indulgence  by  the  courts,  and,  in 
the  absence  of  inexcusable  neglect,  misconduct  or  fraud,  will  be 
relieved  from  any  responsibility  for  loss.* 

Any  want  of  good  faith  will  of  itself  create  a  presumption  of 


Rep.  137;  Fairman  v.  Bavin,  29  III.  75; 
Firet  Nat.  F.  Ins,  Co.  v.  Salisbury,  130 
Mass.  310;  Diffenderfer  v.  Winder,  3 
Gill  &  J.  {Md.)  311  ;  Powers  v.  Kueck- 
hoff,  41  Mo.  425;  9;  Am.  Dec.  381; 
Cheslev  v.  Chesley,  49  Mo.  540;  Fraser 
t'.  Davie,  II  S.  Car.  56.  See  also  Call- 
farnia  Code,  *  713S;  Dakela  Civ. 
Code  1298. 

1.  Cromie  v.  Bull,  81  Kv.  646;  Mat- 
tocks -v.  Moulton,  84  Me.  545 ;  Chase  -o. 
Lockerman,  II  Gill  &  J.  (Md.)    " 
Am.  Dec.    177;  Bryant    -v.    Ru 
Pick.   (Mass.)    540;  Perri 
land.  33   N.  ■   - 


ricK-  ^[tiass.j  540;  E^crrine  v.  v  ree- 
and,  33  N.  1.  Eq.  10a,  affirmed  33  N. 
I.Eq.596;  Hart  T'.  Ten  Eyck,  2  Johns. 
3h.  (N,  Y.)  76;  Thompson  v.  Brown, 


4  Johns,  Ch.   (N.   Y.)  619; 
Sanford,    103   N.   Y.  607;  k^rann    v. 
Young,  92  N.  Y.   56;  Stewart  v.  Kia- 
sam.  n  Barb.  {N.  Y.)  271. 

Acts  of  a  trustee  done  in  good  faith, 
and  for  the  benefit  of  the  estate,  will  lie     by 
sanctioned,    even   though   not  strictly     scribed 


A  part}'  who  agrees  with  two  other* 
to  unite  in  the  purchase   of  land,  each 
to  furnish  one-third  of   the  purchase- 
money,  such  party  to  conduct  the  nc 
eoliationg   and   buy   the   land   for  the 
lowest  possible   price,   his   position  Is 
that   of  a  trustee  towards  his  asso- 
ciates, and  he  is  bound  to  exercise  the 
utmost  good    faith   toward   them   and 
to  share   with  them  all  the  profits  of 
ise  -o.     the  bargain.   King  if.  Wise,  43  CbI.6z8. 
S  ;  35         A  trustee  who  had  a  large  number  oT 
■II,  23     houses  belonging  to  the  trust  estate,  in 
;-    good  faith  and  In  pursuance  of  a 
definite   policy,   demanded   such   high 
rents    that   many  of   the    houses  re- 
mained empty.     It   was   held   that  he 
was  not  to   be  charged  with  what  he 
might   have   received   had   he   let  the 
houses  on   the  best   terms  obtainable. 
Pleasanlon's  Appeal,  99  Pa.  St.  362. 
Where  a  debt,  intended  to  be  secured 
t   deed,  Is  not    correctly  de- 
the  deed,  though  the  credi- 


legal.    Putnam  -d.  Ritchie,  6  Paige  (N.  tor  may,  by   identifying  It, 

Y.)  391.  out  of  the   trust  fund,  while  that  re- 

A  trustee   does  not   transcend   his  mains ;  yet  if  the   trustee  has  in   good 

power  or   abuse   his   trust  by  paying  faith    paid   out  the   trust   fund  to  dis- 

over  to  his  beneficiary  the  funds  of  the  charge  other  debts,  without  any  notice 

estate  in   good  faith,  under  authority  of  the  mistake  by  the  creditor  t~  **" 


from  the  instrument  of  t 

sary.     Kimball  v.  Reding.   31    N.    H. 
352;  64  Am.  Dec.  333. 

Where   money  is   bequeathed  to   a 
trustee  to  be  paid  over  to  the  testator's 

in  the  judgment  of  the  trustee  his  in- 
terest shall  seem  to  require,  the  court 

will  not,   ordinarily,  make  the  trustee     .._ __,    ....... _r- 

accountable   for  money  actually  paid  Read  v.  Patterson,  44  N.J.  Eq.  2 

over  by  him  in  good   faith.     Kimball  Am.  St.  Rep.  877. 

V.  Reding,  31  N,  H.  352;  64  Am.  Dec.  Where   a   trustee  has,  In  good  faith 

333.  and  at  a  fair  price,  taken  land  from  « 

If  a  trustee  makes  a  sale  or  invest-  debtor  to  an  estate,  in  satisfaction  of  a 

ment  in  good  faith,  the  court  will  be  debt  which  cannot  be  collected  in  mon- 

slow   to   make   him   account   for   any  ey,  such  land   becomes  trust  property, 

loss.     Dorsett  v.  Frith,  15  Ga.  537.  and  the  trustee  cannot  sell  It  without 

When   trustees,   in   the  sale  of  real  an  order  of  the  court.     For  this  reason, 

authority,  act  in  good  ifhe,  a  few  days  after  the  transfer,  haa 


o  do  so,  trustee,  the  creditor  cannot  make  the 
trustee  personally  responsible.  Almond 
V.  Russell,  s  Ired.  Eq.  (N.  Car.)  i8j. 

Where  the  instrument  creating  the 
trust  gives  the  trustee  discretion  to  do, 
or  not  to  do  a  particular  thing,  the 
courts  will  not  command  or  prohibit 
the  eierclse  of  the  power,  bo  long  as  the 
trustee  is  acting  In  good  faith  and  U 
'    Influenced   by   Improper 


faith,  and  for  what  they  consider 

best  interest  of  the  ctstaU  que  truslent,  person  to 

they  will  not  be  accountable   beyond  al  the  san 

mt   of   the  sale.     Osgood   v.  operate  t( 


I  b^  a  third 
uke  the  land  off  his  handa 
;  price,  this  refusal  will  not 
charge  him  with  any  subae- 


Franklln.   3   Johns.  Ch.  (N.   Y.)  1;  7     quent  depreciation  in  its  value,  Fosnic 


^aovGoOt^lc 


i»w.,]hMi»,  Mul    TRUSTS  AND  TRUSTEES. 

wrong  gainst  him,'  whereas,  if  he  exercises  good  faith  in  his  acts 
as  trustee,  he  will  be  protected,  even  though  the  trust  subsequently 
be  declared  void,* 

Conduct  in   relation  to  the  trust  property  which  is  fraudulent 
in  its  nature  or  tendency,  is  deemed  to  be  the  individual  conduct 

of  the  trustee  ;  its  consequences,  if  injurious,  are  imputed  to  him 
personally,  and  his  own  estate  will  be  held  therefor." 

L  See  Sn^'der  ».   McComb,   39  Fed.  must  account  Tor  any  loss  which  enRueg 

Rep.  11)1.  by  reaEOn  of  depreciation,  unlcBB  evl- 

The  rule  that  the  burden  of  proving  dence  is  adduced  as  to  the  market  value 

the  perfect  good   faith  of  anj'  transac-  of  the  stock  when  ttie  sale  could  have 

tjon  between  the  trustee  and  the  t>ene-  tieen  made,  and  oC  the  receipt  of  any 

fidatj'  is  upon  the  trustee,  applies  to  dividendE  or  interest  by  the  stockhold- 

a  mortgage  by  a  legatee  and  her  hus-  ers  for  the  amount  paid   in.     He  will 

band  of  her  residuBrj  legacy,  given  to  also  be  held  for  interest  from  th«  time 

ueiecutor  to  secures  debt  of  the  hug-  the  trust  was   acknowledged.     Snyder 

bind  to  the  executor;  also  to  a  aubse-  v.  McComb,  39  Fed.  Rep.  292. 

quent  deed  of  trust  from  the  life  annui-  In  tbe  same  case,  the  trustee  of  cer- 

lint  to  secure  the  same  debt.     Pairo  f.  tain  shares  of  stock   made  a  very  ad- 

Vickerj,  37  Md.  467.  vantageous  sale  of  other  shares  of  the 

S.  Hawley  v.  James,  16  Wend.  (N.  same  stock  which  belonged  to  him,  and 

V.)  61.  transferred  the  trust  slock  to  the  same 

t.  Trustees  to  sell  and  pay  debts,  persons  without  consideration.     Subse- 

when  they   sell   within    a    reasonable  quenily,  the  catui  que  trntt,  ignorant 

time  and  apply  the  proceeds  to  pay  the  of  either  transaction,  urged  him  to  dis- 

dehts,  execute  their  trust;  but  incase  pose  of  the  trust  property,  and  he,  ai- 

ota  fraudulent  sale  and  the  subsequent  though  in  a  position  to  know  that  in  a  - 

application  of  tbe  proceeds  to  the  debts,  few  days  its   value   would   be   merely 

(he  trustees  would   be  answerable  for  nominal,  dissuaded  the  cm/hi  ^Be /riijf 

Ihe  diOerence  between  the  full  value  at  from  selling,  by  alleging  its  great  value. 

the  lime,  and  the  price  brought,  with  in-  The  trustee  was  held  liable  for  want  of 

terest.    Cl^hom  v.  Love,  24  Ga.  590.  a  faithful  performance  of  his  duty,  and 

Thus,  where  a  testamentary  trustee  the  court  ruled  that  the  ceslui  que  /rust 

caused  Improvements   to  be  made   on  could   rot  be  compelled  to   receive 

his  beneficiary's  land  by  representing  worthless  shares  in  snlisfaction.     Sny- 

Ihat  a  lease  would  be  given,  when  no  der  t.  McComb,  39  Fed.  Rep.  293. 

such  leaae  could  be  made,  was  respon-  If  a  trust  fund,  or  any  part  thereof,  Se 

ilble  out  of  his  own  estate  for  the  value  misapplied  by  anyone,  and  the  trustee 

of  tbe  Improvements.     Findley  v.  Wil-  who  has  not  applied  to  the  court  for 

wn,  3  Litl.  (Ky.)  390.  direction,  receives  from  the  one  mis- 

Where   a  trustee  obtained   from  the  applying,  any  property  as  payment  or 

beneficiary  a  release   of  his  contingent  security,  he  must  state  the  transaction 

temaindcr  in  (he  trust  fund,  for  en  in-  plainly,  or  answer  for  the  consequences 

■dequate  consideration,  and   concealed  which  may  result  from  his  failure  todo 

irom  him  a    material  fact,  as.  for  ex-  so.     Wayrann  r.  Jones,  4  Md.  Ch.  joo. 

•mple,  that  part  of  the  funds  had  been  It  is  immaterial  whelher  goods  are  con- 

lurd  in  the  purchase  of  land  which  had  verted  into  money  or  not;  trustees  are 

been  conveyed  to  t  h  e  trustee's  wife,  equally  accountable  to  creditors  whose 

nich  release  should  be  held  invalid  for  rightsto  the goodsor  proceeds  areestab- 

Ihe  luppresmon  of  this  fact,  though  th(  "  '              >■■-.'                                      •'  - 
beneficiary  is  of  full  age,  and  em- 
ployed counsel  to  examine  the  records. 
tlc^  to  determine  the  value  of  his  inter- 
est   Simpson,  C.  J.,  ifi»«nfii«^.    Wal' 

drop  V.  Leaman,  30  S.  Car.  438.     See  hazardous  condition,  the  vuuri.  wm  imi. 

ilK)    McCook   V.    Harp,  81    Ga.   319;  grant  nor  sustain  an  injunction.   Thay 

Deegan  v.  Capner,  44  N,  ].  Eq.  339.  er  t:  Swift,  Harr.  (Mich,)  430. 

Ha  trustee  acting  In  bad  faith,  pre-  A  trustee  who  Intentionally  destroys 

'cntt  a  sale  of  the  slock  held   by  him  the  written  evidence  of  his  trust,  places 

>nlrust«hileitpos8CEsessomeTRrue,he  himself  In  a  position  where  the  court 
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Fowai*,  DutlM,  ud     TRUSTS  AND  TRUSTEES. 

A  distinction  in  respect  to  the  trustee's  liability  is  made  between 
a  trustee  whose  control  of  the  property  is  absolute  and  one  who 
is  the  mere  repository  of  the  legal  title.  One  who  is  in  possession 
is  held  to  a  strict  accountability.'  But  in  the  other  case,  the  trus- 
tee is  bound  only  to  good  faith  and  reasonable  diligence,  and 
liable  only  for  gross  negligence.*  But  evidence  of  good  faith  will 
not  shield  him  from  the  consequences  of  his  inexcusable  neglect 
or  imprudence,' 

b.  Using  the  Trust  for  Personal  Gain. — In  the  execution 
of  the  trust,  duty  and  interest  must  not  be  allowed  to  come  into 
conflict.  Nor  will  any  opportunity  for  conflict  be  permitted. 
The  trustee  is  forbidden  to  reap  any  personal  advantage  from  his 
position,  or  deal  with  the  trust  property  for  his  own  benefit,*  and 

is  bound   to  make  all   reasonable  pre-  Richardson    v,    Spencer,  i8   B.   Mon. 

eumpHons    against    him.   Jones    v.  (Ky.)  4S0;  Hsndlin  v.  Davie,  81   Kjr. 

Knauss,  31  N.  J.  Eq.   609;  31   N.  ].  34;  Smith  f.  Town  eh  end,  3^  Md.  368; 

Eq.  333.  92  Am.  Dec.  637;  Arnold  v.  Brown,  14 

Where  a  trustee  has  bought  Tor  the  Pick.  (Mass.)   96;  35  Am.   Dec.   3g6; 

trust  estate,  a  mortgage,  owned  by  him-  Shaw  v.  Spencer,  100  Mass.  381;  I  Am. 

self  on   property   at  the    time   worth  Rep.  115;   Loring  v.   Salisbury   Mills, 

much  less  than  the  amount  of  the  mort-  135  Mass.    13S;    97    Am.    Dec.    107; 

gage,  bis  liability   Tor  the  amount   of  Nichols'  Appeal,  i<7  Mass.  10;  Emer- 

such  investment  is  not  affected  bv  the  son  v.  Atwater,  7  Mich.   11;  Jones  v. 

fact   that  on   a  sale    of    the   properly  Smith,  33  Miss.  315;  Stine  v.  Wilkson, 

under  the  mortgage  it  is  bid  in  by  order  10  Mo.  71; ;  Sallce  v.  Chandler,  16  Mo. 

of  the  beneficiaries,  and  a  conveyance  114;  Jamison  f.  Glascock,  19  Mo.  191  ; 

of  it  made  to  one  of   them,  when   their  Blauvelt  ii.  Ackerman,  30  N.J.  Eq.  141; 

suit  Is  based  altogether  upon  the  false  Dodd  v.  Wakeman,  36  N.  7.  Eq.  48S; 

representations  of  the  trustee  as  to  the  EllicoU   v.   Chamberlin,   3S   N.   J.  Eq. 

value  of  the  property,  and  on  learning  604;  Wyckoff k.  Wyckoff,  44  N.J,  Eq. 

the  real  value,  they  promptly  demand  cfi;  Howell  V.  Baker,  4  Johns.  Ch.  (N, 

that  he  take  back  the  property  and  ac-  Y.)    118;  Van   Epps  t'.  Van   Epps,  9 

count  for  the  amount  invested  in  the  Paige  (N.  Y.)  337;  Garniss  ti.  Gardiner, 

mortgage.      Nichols'    Appeal,    157  i  Edw.  Ch.  (N.  Y.)  138;  Schielfelin  v. 

Mass.io.  Stewart,  I  Johns.  Ch.  {N.   V.)  6;o;  7 

1.  Bradshaw   i:   Cruise,  4   Heisk.  Am.   Dec.    so?;   Green   v.   Winter,   i 

(Tenn.)    j6o;    Draper   w.  Joiner,   9  Johns.  Ch.  (N.  Y.)  37  ;  7  Am.  Dec.4?f;; 

Humph.  (Tenn.)  613;  49  Am.  Dec,  719;  Parkist  v.  Alexander,  i   Johns.  Ch.  (S. 

Carter  v.  Holland,  11  Humph.  (Tenn.)  Y.)  394;  Reed  v.  Warner,  5  Paige  (N. 

333;     Lowry     v.    McGee,   3    Head  Y.)  656;  Vestal  i'.   Sloan,  76  N.  Car. 

(Tenn.)  369.  137 ;  Tagg  !■.  Bowman,  99  Pa.  St.  376; 

a,  Hester   v.   Wilkinson,  6  Humph.  Chorpennlng's  Appeal,  31  Pa.  St  315; 

(  T  e  n  n  .  )  115;   44  Am.    Dec.   303;  7a  Am.  Dec.  789;  'Whitman  f. Bowden, 

Carter    v.    Rblland,    11    Humph.  27  S.  Car.  53;  Baker's  Appeal,  no  Pa. 

(Tenn.)  333.  St,  33;  Bass  v.  Lucas,  7   S.  Car.  116; 

a.  See  JB/™,  this  title.  i>«/yo/'Z?i;<-  Myers   v.   Myers,  3   McCord  Eq.   (S, 

!Hce;  Bogart  v.  Van  Veleor,  4  Edw.  Cor.)  114;  16  Am.  Dec.  648;  Merriman 

:h.  (N.  Y.)  718.  «.  Russell,  39  Tex.  285;  GrafTf.  Castle- 

«.  Sloo  V.  Law,3  Blatchf.  (U.  S.)  4";9;  man,  c,  Rand.  (Va.)  195;  i6  Am,  Dec. 

Campbell  i>.  Campbell,  8  Fed.  Rep.  460;  741;  doltranen.  Worrell,  30  GratLCVa.> 

Saltmarsh  D.  Beene,4  Port.  (Ala.)  291;  4341  Geisse  p.  Beall,   3   Wis.  367.     See 

TO  Am.  Dec.  535;   Wright  v.  Robs,  36  also   California   Code,    44   7329,  7231  ; 

Cal.  432 ;  Page  I/.  Naglee,  6  Cal.  34.1 ;  Dakota    Civ.    Code,     (,%     1399,    1301 ; 

Wickersham  v.  Crittenden,  93  Cal,  17;  Geof^a,  4  3332;  Titherington  u.  Hodge, 

Miller  t/.  Davidson,  8  111.  518;   44  Am.  81    Ky.   386.      See   article   by   Russell 

Dec.  715;   Hughes   t.  Hughes,  87  Ala.  Duane  in  30  Am,  Law   Reg.  569,  on 

653;  Sypherf,  McHenry,  18  Iowal33;  "The   Liabilities   Arising  out  of   the 

Pugh  V.  Bell,  I  J.J.  Marsh.  <Kj-.)  399;  Employment  of  Trust  Funds  in  Part- 
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Denhipt."    See  sufra,  thii  title.  Con-  creditor,  to  be  applied  In  the  discharge 

ttriiow.  of   debts,   the  turplui  to   be  returned 

A  tnittee  has  no  riglit  to  apply  the  to  the  contributors.     Four  jears  afler 

tiust  fund   to  the  pajment  of  a  defit  paying  the  other  creditors,  the  trustee 

nbich  he  claims  is  owing  to  him  from  paid  his  own  debt  with  the  stock  whicli 

e  irusl,  especially   it  the  remained,  at  a  fair  valuation. 


[itler  disputes  the  debt  Terry  v. 
Bale,  I  Dem.  (N,  Y.)   451. 

Where  land  belonging  to  a  wife  is 
conyejed  by  the  hus^nd  and  wife  to  a 
tnutee,  in  trust  to  sell  for  the  use  of  the 
grantors,  the  land  being  unsold,  It  can- 
not be  held  by  the  trustee,  as  against  a 
■utsequent  bona  fide  mortgagee  with- 
out notice,  in  satisfaction  of  debts  due 
to  him  from  Ihe  husband  before  the 
mortgage  was  executed.  McClanachan 
V.  Siter,  3  Gratt.  { Va.)  280. 

A  tnutee  may  not  settle  a  debt  due 
to  the  trust  estate  by  receiving  a  credit 
on  his  individual  obligation  to  the 
debtor.  Maynard  v.  Cleveland,  76 
G1.SJ. 

Nor  will  a  trustee  be  permitted  to 
tftlte  a  debt  owing  to  him  in  bis  fidu- 
darj  cspaclty  by  merely  cancelling 
one  due  from  him  individually  to  the 
triBt  debtor.  If,  however,  the  ceilal 
que  tmf  adopt*  the  settlement  and  sues 
tbe  Inietee's  sureties  to  make  good  the 
amount,  the  cestui  que  Irmt  will  not 
ancrward  be  permitted  to  recover  it 
from  the  original  debtor.  Sweet  v, 
Jeffries,  67  Mo.  430. 

One  receiving  a  claim  from  another, 
in  trust  to  collect  ft,  and  applying  the 
proceeds  in  the  discharge  of  debts,  to 
which  third  persons  are  sureties,  is  ac- 
Montable  for  the  proceeds  at  the  nom- 
inal amount  for  which  it  was  made 
available  10  him,  in  the  discharge  or 

Syment  of   his  own  debt.     Smith  v. 
cGehee,  14  Ala.  404. 
A  partv  VKho  receives  an  estate  from 


illowed  to  alien 
trust  funds  for  the  liquidation  of  hb 
own  debts,  Graff  v.  Castleman,  5 
Rand.  (Va.)  19;. 

He  may  not  mortgage  the  trust  prop- 
erty for  hia  own  debts.  Brewster  v. 
Galloway,  4  Lea  {Tenn.)  1:58;  Merri- 
man  t:  Russell,  39  Tex.  17S. 

If  a  trustee  who  borrows  money  for 
his  own  use,  assigns  an  order  or  decree 
in  (avor  of  the  trust  estate  as  security, 
the  assignment  is  invalid.  Brewster 
V.  Galloway,  4  Lea  (Tenn.)  558. 

The  receiving  of  a  bonus  by  a  trus- 
tee for  lending  the  trust  funds,  does 
not  of  Itself  show  bad  faith.  The  trus- 
tee, however,  must  charge  himself  with 
the  bonus.  Sherman  v.  Lanier,  39 
N.  J.  Eq.  .+9. 

A  trustee  receiving  gifts  from  the 
tenants  of  his  estate, should  be  punished 
more  severely  than  simply  by  being 
compelled  to  give  up  the  sums  he  has 
received,  though  possibly  the  depriva- 
tion of  all  his  commission  might  bt 
too  severe.  Jacobus  v.  Munn,  3S  N, 
J.  Eq.  63J. 

A  trustee  is  not  permitted  to  use  the 
trust  property  for  his  own  benefit,  and 
his  being  the  father  of  the  cesiuis  qut 
Irastent,  and  maintaining  them  In  the 
meantime,  do  not  affect  the  question. 
Myers  T.  Myers,  a  McCord  Eq.  (S. 
Car.)  213;  16  Am.  Dec.  64S. 

agent  who   had   charge   of  his 

laP.   real  estate   during   his  ab- 

portion  of  it  and  received 

but  neglected  to   pay  taxes,  in 


so  because  the  person  who  delivers  it 
lo  him  is  indebted  to  himself  or  others. 
Sledge  11.  Clopton,  6  Ala.  589. 

A  trustee  authorized  by  his  cestui 
qtlrmsl  to  sell  land,  and  receive  one- 
hiir  in  cash,  and  take  a  mortgage  for 
the  balance,  is  liable  to  the  cettui  que 
Inul  for  the  whole  amount,  although 
Um  note  Is  not  vet  due,  if  he  gets  the  tate 
nrartgage  note  discounted  and  uses  the     at  hi 


purchaser.  It  was  held  that  the  o 
would  enjoin  the  agent  from  executing 
a  writ  of  possession  under  a  judgment 
obtained  by  default  against  his  princi- 
pal for  the  land  so  purchased.  Morris 
V.   Joseph,    1   W.   Va.   J56 ;  91  Am. 


proceeds  himself.  Brownv.  Coti 
Mui.  461.  But  tomfare  Patterson  i' 
I^nnig,  118  Pa.  St.  1171,  where  the  rule 
■at  held  not  to  apply,  upon  the  follow- 
ii«f»cU:  Theownersof  Btockof  anin- 
loT'ent  corporation  intrusted  it  to  one 
of  their  number,  who  was   himself  a 


estator  gave  a  portion  of  his  i 
o  A,  as  trustee,  to  pay  the  incoi 
,  discretion  tt   '■■     ■   ■.  .-_ 


for  his  life,  and  on  his  death  to  divide 
the  same  equally  among  B's  children. 
B  had  previously  compromised  with 
his  creditors,  who  accepted  a  percent- 
age and  discharged  him  from  the  bal- 
ance, A  being  among  them  and  doing 
the  same.     B  afterward  made  his  note 
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his  acts  will  be  scrutinized  with  great  care  for  the  prevention  of 
any  improper  use  of  his  trust.    The  doctrine  is  a  familiar  one  that 

every  presumption  is  indulged  against  the  trustee  who  has  per- 
sonal dealings  with  the  trust.     Nor  can  he,  after  accepting  the 

wM   held   that  these 
liEhed  the  fraudulent 
St.J.mes 

I  held  to  be  an   abuK  of  hU  Church  v.  Church  of  the  Redeemer,  4  j 

discretion   M   trustee.    Clement's  Ap-  Barb.  (N.  Y.)  356. 

peal,  4g  Conn.  J19.  One  who,  by  agreement  with  the 
A  trustee,  though  chargeable  with  owner  of  land  which  U  about  to  be  sold 
all  profiU  which  he  himtelf  may  have  on  execution,  becomea  the  purchaser 
secretiy  made  out  of  his  trust  relation,  under  a  promise  to  reconvey,  standa, 
will  not  be  held  to  answer  for  what  until  the  obligation  to  reconvey  <s  dls- 
Bome  one  else  has  been  enabled  to  make  charged,  in  the  relation  of  trustee, 
through  an  accidental  connection  with  within  the  rule  which  restricts  a  trus- 
him.  Bent  v.  Priest,  10  Mo.  App.  563,  tee  from  dealing  with  Ihe  trust  prop- 
In  order  that  a  charge  may  be  made  erty  for  his  own  benefit.  Vestal  f. 
by  the  trustee  against  the  trust  fund,  Sloan,  76  N.  Car.  11;. 
for  articles  furnished  the  cestui  que  A  contract  entered  into  with  the 
irusi  by  the  latter's  express  desire,  Cruat  for  the  benefit  of  the  trustee's  wife 
upon  the  faith  and  credit  of  said  fund,  or  child,  is  subject  to  the  same  restric- 
It  rousi  be  shown  that  the  articles  were  tiona  that  govern  a  trustee's  personal 
reasonably  worth  the  sum  charged,  and  dealings  with  the  trust.  Dunham  v. 
that  no  profit  was  made  by  him  thereon.  Milhous,  70  Ala.  596;  Carter  p.  Burr, 
Cleveland  v.  Pollard.  37  Ala.  556.  46   N.  J.   Eq.    134;    affirmed   47  N.   j. 

Parties  who  deal  with  an  executor  or  Eq.  ,^99. 
trustee,  and  co-operate  with  him  in  Where  trustees  make  investments  in 
misapplying  assets  or  trust  funds,  in  eecurities  which  they  are  obliged  to  sell 
breach  of  the  dutiea  of  the  executor,  or  within  two  years,  and  each  one  of  them, 
in  breach  of  the  truBt,  cannot  use  such  in  the  absence  of  the  other,  at  a  judicial 
transactions  as  a  defense  against  the  sale,  buys  for  hie  son,  at  about  two- 
claim  of  creditors,  legatees,  or  ctsiuia  thirds  the  amount  of  the  investment, 
qut  trnslinl;  and  the  application  of  as-  the  son  just  having  reached  his  major- 
sets  or  trust  fund  by  the  executor  or  Ity,  being  in  his  father's  employ  at  a 
trustee  to  the  discharge  of  his  Individ-  small  compensation,  not  present  at  the 
ual  debts  is,  unless  the  estate  or  trust  is  sale  nor  In  any  wise  consulted ;  and  the 
indebted  to  the  executor  or  trustee,  a  father  admitting  the  property  sold  to 
violation  of  the  trust.  Jackson  v.  Up-  be  worth  I300,  at  least,  more  than  his 
degrafTe,  I  Rob.  (Va.)  114.  bid,  and  retaining  the  possession  of  the 
A  trustee's  promise  to  allow  his  per-  deed  and  of  the  property,  and  manag- 
sonal  debt  as  a  credit  upon  a  note  held  Ing  it  for  all  for  his  own  protection, 
by  him  as  trustee  will  not  bind  the  and  continuing  to  paj-  interest  on  the 
trust;  and  a  breach  thereof  is  no  de-  original  sum  so  invested  for  several 
fense  to  the  note,  even  though  the  per-  years,  such  aale  will  not  be  upheld,  but 
sonal  debt  may  have  become  barred  by  the  property  will  be  decreed  to  be  lia- 
slatule  from  delay  to  sue  induced  by  ble  for  Ihe  whole  amount  due  upon 
the  promise.  Vasonv.  Beall,  53Ga.  500.  such  investment,  and  another  sale  of 
TruLsaotioiL  forBla  Beuallt  InillrMtlr.  the  premises  ordered.  Carter  v.  Burr, 
—A  sale  by  a  trustee,  directly  or  indi-  46  N.  J.  Eq.  134;  affirmed  47  N.  J. 
rectly,  to  a  corporation  in  which  hell  Eq.  >;99.  See  also  Higgins  t.  Curtisa, 
a  large  owner,  is  as  fraudulent  as  an  81  i\\.  38;  Dundas'  Appeal,  64  Pa. 
outright  transfer  to  himself.     Robblns  St.  315. 

V.  Butler,  14  III.  387.  But  it  is  not  a  fraud  fer  se.  for  a 
A  majority  of  the  trustees  in  one  re-  trustee  to  lend  a  part  of  the  trust  fund 
ligious  corporation  were  also  trustees  to  his  son,  if  the  loan  is  well  secured, 
of  another.  Acting  as  such  trustees,  Caldwell  p.  Boyd,  109  Ind.  447. 
they  conveyed  certain  real  estate  from  If  he  contracts  with  himself,  the  con- 
one  corporation  to  the  other,  without  tract  will  not  stand.  Pickett  t:  School 
the  payment  of  any  price,  but  for  the  Dist.  No.  i,  35  Wis.  551 ;  3  Am.  Rep. 
sole  purpose  of  affording  pecuniary  aid  105.     See  also  Cumberland  Coal  Co, 
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trust,  dispute  the  title  of  his  cestui  que  trust  nor  set  up  any  claim 
adverse  thereto.*  Nor  may  he  make  any  admission  to  the  pre- 
judice of  the  trust  fund  and  against  the  cestuis  que  trustent?- 

c.  Buying  at  His  Own  Sale. — He  may  not  buy  at  his  own 
sale,  either  directly  or  through  another,^  unless  the  peculiar  cir- 
cumstances of  the  case  will  justify  the  court,  upon  application, 
in  directing  the  sale  to  be  made,  or  unless  the  several  parties  in 

t,  Sbennan,  30  B&rb.  (N.  Y.)  553;  Blnnkman,  ig  Csl,  19;  87  Am.  Dec. 
People  V.  Township  Board,  11  Nllch.  146;  Van  Djke  v.  Johns,  i  Del.  Ch. 
]»;  Whltcote  v.  Lawrence,  3  Ves.  740.     93 ;  13  Am.  Dec.  76;   Renew  v.  Butler, 


1.  Benjamin  u.  G  il  1,  45  Ga.  1 

Smith  V.  Sutton,  74  Ga.5aS;  McLeran  S14;  Casey  v.  Casej,  i; 

D.  Melvin,  3  Jones  Eq.   (N.   Car.)   1951  ii.  Steffens,  47  III.   112;  Munn  i'.  nur- 

Iibf  V.  Kitchell,  41  Ala.  438,  ges,  70  111.  604 ;   Buih  v.  Sherman.  80 

A  person  who  holds  the  naked  legal  111.  160;  HigginB  v.  Curtisg.  83  111.  18; 

litle.thelmstbHngsatlsfied.cannotas-  Commercial    Union    A  s  s  u  r.   Co.  -v. 

lertihat  title  in  an  action  of  ejectment  Scammon,  ti6  111.  355;  9  Am.  St.  Rep. 

to  recover  the  land  from  a  beneficiary  607;   Clark   v.    Wilson,   77   Ind.    176; 

«bo  b as  the  entire  beneficial  interest.  Narcissa  i>.  Wathan,  3  B.  Mon.  (Ky.) 

Lockharti'.  Canfleld,  48  Miss.  470.  241;  SUpp  f.  Toter,  3  Bibb   (Ky.)450; 

The  executor  or  administrator  of  a  Price  v.  Thompson,  84  Ky.  119;  Pratt 
truBlee  holding  the  trust  estate  at  his  v.  Thornton,  as  Me.  355  ;  48  Am,  Dec- 
death,  is  estopped  from  setting  up  an-  493 ;  Freeman  v.  Harwood,  49  Me,  195; 
other  title  to  defeat  that  under  which  Dorsey  11.  Dorsey,  3  Har.  &  J.  (Md.) 
bisintestate  held.  Colburn  v.  Brough-  410;  6  Am.  Dec.  506;  Ringgold  v. 
ton,  9  Ala.  351.  Ringgold,  i   Har,  &  G.  (Md.)   11;  18 

A  trustee  for  a  feme  cover!  and  her  Am.  Dec.  350;  Mason  -v.  Martin,  4  Md. 
children,  under  an  appointment  from  134;  Davis  v.  Simpson,  5  Har.  &  I. 
the  chancery  court,  who  knew,  at  the  (Md.)  147;  9  Am.  Dec.  500;  Singstack 
time  of  his  acceptance,  that  the  deed  v.  Harding,  4  Har.  &  J.  (Md.)  186;  7 
creating  tbe  trust  was  fraudulent  as  to  Am.  Dec.  669;  North  Baltimore  Bldg,, 
creditors,  assumes  all  tbe  duties,  lla-  etc..  Assoc,  v.  Caldwell,  15  Md.  420;  90 
bilities,  and  disabilities  which  attach  to  Am.  Dec. 67;  Ricketta  v.  Montgomery, 
ordinary  trustees,  and  it  estopped  from  15  Md.  46;  Clark  v.  Blackington,  110 
setting  up  against  the  beneficiaries  Mass.  369;  Dyen.  Shurtleff,  112  Maaa. 
creditore'  claims  or  his  own  claims  as  165;  17  Am.  Rep.  77;  Prichard  v.  Far- 
surety  of  the  debtor.  Henderson  v.  rar,  116  Mass.  213;  Brown  i^.  Cowell, 
Segars,  38  Ala.  352.  116  Mass.  461;  Dwight  i>.  Blackmar,  3 

A  trustee  acting  for  another  person  Mich.  330  ;  57  Am.  Dec.  130  ;  Schwarx 

in  selling  land,  and  receiving  the  pur-  u.  Wendell,  Walk.  (Mich.)  267;  White 

chase-money,   is  estopped  from  ques-  v.  Trotter,  14  Smed.  &   M.  (Miss.)  30; 

tioninghis  principal's  titleto  the  prem-  53  Am.  Dec.  iii;  Scott  tj.  Free  land,  7 

ises,  or  to  the  proceeds  of  the  sale,  Smed.  &  M.  (Miss.)  409;  45  Am,  Dec. 

Von  Hurter  v.  Spenegeman,  17   N.  J,  310;  Wasson   v.  English,  13   Mo.  176; 

Eq.  lEk.  Jamison   v.   Glascock,  39   Mo.  191; 

1  lliomas  II.  Bowman,  29  III.  416;  Grumley   n.  Webb,   44   Mo,  444;   100 

Thomas  V.  Bowman, 30  111.84;  McKis-  Am.  Dec.  304;  Roberts  i>.  Moseley,  64 

lick  v.  Pickle,  16  Pa.  St.  140 ;  Mayrant  Mo.  507;  King  v.  Remington.  36  Minn. 

i'.Guignard,3Strobb.Eq.(S.Car.)ii3.  15;    Winn    v.    Dillon,   37   Miss.   494; 

S.  See  Agency,  vol.   i,  p.  375;At-  Remick  n.  Butterfield,  31  N.H.7o;64 

toBNEy  AKD   Client,  vol.    i,   p.  960;  Am.  Dec.  316;   Hoitt  v.  Webb,  36  N. 

Wonnleyu.   Worm  ley,  8   Wheat.   (U.  H.  158;  Den  t.  Wright,  7  N.  I.  L.  175 ; 

S.)  421;   Michoud   I'.   Girod,  4   How.  11  Am.  Dec.   .^46;   Den  v.  Hillman,  7 

(U.  S.)  S03 ;   Allen  v.  Gillette,  137  U.  N.  J.  L.  180 ;  Den  v.  Hammel,  18  N.  J 

S.  5S9;  Keith  V.  Kellam,  35  Fed.  Rep.  L.  73;  Blauvelt  v.  Ackemian,  --'•■' 

3]:  Saitmarsh  i>.Beene,4  Port.  (Ala.)  Eq.    141;    Wright   *.   Smith,: 

j;*)  Am.  Dec.  52.^;  James  t/.  James,  Eq.  106;  Smith   v.  Drake,  13  N.  T,  Eq. 

SS  Ms,  515;   Imtioden  v.   Hunter,  23  301;  Wakeman  v,  Dodd,  37  N.  ].  Eq. 

Ark,  613;  70  Am,   Dec.  117;   Wright  ^64;    Basse tt  tj.  Shoemaker,  46   N.  J. 

v.  Campbell,  3?  Ark,    637;   Boyd   v.  Eq.  538;  19  Am.  St  Rep.  435;   Torrey 
197 


■I,  18  N.'j. 
n,2oN.i. 


^aovGoOt^lc 


I,  DntlM,  ud    TRUSTS  AND  TRUSTEES. 


V.  Bank  of  Orleani,  g  Piige  (N.  Y.) 
649;  De  Caters  i>.  De  Chaumont,  3 
Paige  (N.  Y.)  178;  Child  v.  Brace,  4 
Paige  (N.  Y.)  309;  Campbell  v.  Johns- 
ton,  I  Sandf.  Ch.  (N.  Y.)  148;  Dickin- 
«on  V.  Codwiw,  l  Sandf.  Ch.  [N.  Y.) 
314;  Ctam  V.  Mitchell,  i  Sandf.  Ch. 
[N.  Y.)  351;  Sweet  r.  Jacocks,  6  Paige 
(N.  Y.)  3^5;  31  Am.  Dec.  3s»!  lad- 
ings V.  Btuen,  4  Sandt.  Ch.  (N.  Y.) 
263;  Chapin  v.  Weed,  Clarke  Ch.  (N. 
Y.)  464;  Sheldon  n.  Sheldon,  13  Johns. 
(N.  Y.)Mo;  Brothers  v.  Brothers,  7 
Ired.  Eq.  (N.  Car.)  150;  Boyd  i^.  Haw- 
kins, a  Ired.  Eq.  (N.  Car.)  304;  Hill  v. 
Frazier,  31  Pa.  St  330;  McGinn  v. 
ShaefTer,  7  Watts  (P«.)  411;  Chorpen- 
ning's  Appeal,  3J  Pa.  St.  315;  74  Am. 
Dec.  789;  Hallman's  Estate,  13  Phila. 
(Pa.)  562;  Hammond  u.  Stanton,  4  R. 


(S.  Car.)  383;  16  Am.  Dec.  610;  Mat- 
hews V.  Dragand,  3  Desaus.  Eq.  (S. 
Car.)  as;  Ti»dBle  v.  Tlsdale,  a  Snced 
(Tenn.)s96;  64  Am.  Dec.  775;  Wade 
V.  Harper,  3  Yerg.  (Tenn.)  383;  Ham- 
blln  V.  Warnecke,  31  Tei.  91 ;  Marsh 
V.  Hubbard,  50  Tex.  203 ;  Washington, 
etc^  R.  Co.  V.  Aleitandria,  etc.,  R, 
Co.,   19    Gralt.   (Va.)    592; 


lett  i>.  Gillett,  9  Wis.  194;  Roller  v. 
Spilmore,  13  Wis.  16;  Barker  v.  Bar- 
ker, 14  Wis.  131 ;  /■  re  Taylor  Orphan 
Asylum,  36  Wis.  534;  Cook  v.  Berlin 
Woolen  Mills  Co.,  43  Wis.  433;  New- 
comb  V.  Brooks,  16  W,  Va.  31 ;  Lewis 
V.  Hlllman,  3  H.  L.  Cas.  607;  18  Eng. 
L.  &  Eq.  34;  PoK  V.  Mackreth,  3  Bro. 
C.  C.  400 ;  Gibson  v.  Jeyes,  6  Ves. 
Jr.  j66. 

Nor  may  an  executor,  administra- 
tor, or  guardian,  either  directly  Or 
Indirect^,  become  a  purchaser  at  his 
own  sale.  Mulford  v.  Bowen,  9  N.  J. 
Efl'  797 ;  Price  v.  Morris,  5  McLean  4 ; 
Huston  V.  Cassedy,  13  N.  J.  Eq.  128  ; 
Mulford  V.  Minch,  11  N.  J.  Eq.  16;  64 
Am.  Dec.  47J ;  Culver  *.  Culver,  1 1  N. 
J.  Eq,  JI5;  Scott  V.  Gamble,  9  N,  J. 
Eq.  iiS. 

It  has  been  held  in  Louisiana,  that  a 
sale  to  curators  or  administrators  is 
null  and  void.  This  has  no  application, 
however,  to  a  sale  made  by  an  heir,  of 
his  Interest  in  the  succession,  to  the  ad- 
ministrator; such  a  nullity  is  relative, 
and  does  not  avail  anybody,  except  the 
vendor.  Peyton  v.  Enos,  \f>  La.  Ann. 
'35  >  Vanwickle  v.  Matta.  16  La.  Ann. 
335;  Ougas  *.  Gilbeau,  15  La.  Ann.  581. 


A  testamentary  trustee  cannot  make 
a  legal  transfer  of  the  trust  fund  to  his 
wife.  Such  transfer  would  create,  at 
most,  but  an  equity  in  the  wife  subor- 
dinate to  that  of  the  beneSciaries  and 
as  to  them  fraudulent.  Leitch  v.  Wells, 
48  Barb.  (N.  Y.)  637. 

A  trustee  purchasing  the  trust  prop- 
erty at  his  own  sale,  or  procuring  an- 
other to  purchase  it  for  him  at  Such 
sale,  holds  it  subject  to  the  original 
trust.  Kerr's  Estate,  1  Grant  Cas.  (Pa.) 
373  ;  Rosenberger's  Appeal,  36  Pa. 
St.  67. 

The  courts  will  not  permit  a  trustee 
to  acquire  a  title  adverse  to  the  Interest 
of  his  cestui  que  trust,  even  by  purchase 
at  a  judicial  sale  under  a  title  superior 
to  that  conveyed  to  him  as  a  trustee, 
and  his  grantee,  under  the  sale,  witb 
notice  actual  or  constructive,  of  the 
rights  of  the  beneficiary  and  of  her 
heirs,  takes  no  better  title.  Roberts  v. 
Moseley,  64  Mo.  507;  Toole  r.  Mc- 
Kiernan,  48  N.  Y.  Super.  Ct.  163. 

Nor  can  a  trustee  of  land,  who  is  in 
possession,  purchase  a  n  outstanding 
title,  or  acquire  a  personal  Interest  by  a 
tax  sale,  and  set  up  the  title  which  he 
thus  acquires  to  deleat  that  of  the  ben- 
eficiary, in  equity.  Until  he  has  sur- 
rendered the  possession,  he  cannot 
claim  adversely  to  the  title  under  which 
he  enters.  O^Halloran  v.  FlUgermld, 
71  111.  53.  See  also  Cuahman  v.  Bon- 
field.  i39  111.  219,  affirming  36  111. 
App.  436. 

In  Greenlaw  v.  King,  t,  Jur.  18,  the 
court,  by  Lord  Chancellor  Cotting- 
ham,  said:  "  The  principle  Is  not  con - 
lined  to  a  particular  class  of  persons, 
such  as  guardians,  trustees,  or  solicitors, 
but  is  a  rule  of  universal  application  to 
all  persons  coming  within  the  prin- 
ciple, which  is,  that  no  party  can  be 
permitted  to  purchase  an  Interest  where 
he  has  a  duty  to  perform  inconsistent 
with  the  character  of  purchaser." 
Cited  and  quoted  in  Torrey  v.  Bank  of 
Orleans,  9  Paige  (N.  Y.)  663,  and 
Maryland  F,  Ins.  Co.  t.  Dalrymple,  35 
Md.  421;  89  Am.  Dec.  779.  See  also 
KeighlerT.  Savage  Mfg.  Co.,  I3  Md. 
384;  71  Am.  Dec,  600. 

A  trustee  who  buys  in  the  trust 
property  ior  his  own  benefit,  who,  al- 
though legally  in  possession  o(  the 
trust  property,  refuses  a  rightful  de- 
mand to  deliver  it  to  the  cestui  que 
trust,  is  chargeable  with  a  conversion. 
Smith  V.  Frost,  41  N.  Y.  Super.  Ct.  87. 
And  this  doctrine  reaches  all  cases 
in  which  confidence  has  been  reposed. 
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tod  it  nteuds   as   ttroi^ly  to  those  cestui  que  trust,  the  tnittee  becoming 

irho  hR  V  e  gratuitouslj  or  officiously  the  purchaser  at  a  grosalj  inadequate 

undertaken   the    management   of    an-  price.     It  was  held  that  the  land  should 

other's  property,  as  to  those  who  are  stand  as  security  to  the  trustee,  for  tfie 

engaged  for  that  purpose  and  paid  for  amount  paid  by  him,  only.     Keaton  v. 

il.    Wright  V.  Smith,  33  N.  ].  Eq.  106.  Cobb,   1   Dev.  Eq.  (N.  Car.)   443 ;    18 

The  rule  applied  where  an  adminis-  Am.  Dec.  595. 

triCor  attempted  to  purchase  a  dece-  Where  a  judgment  held  in  trust  for 

dCDt'sIaods, which  hadbeensoldunder  minors,  is  a  lien  upon   the  lands   of  a 

an  order   obtained  by   him,   to    raise  party,  and  prior  judgment  liens  eiiat 

monej  forthe  pavmentof  debts.  Smith  against    the   same  land,  which  is  the 

V.  Drake.  13  N.  ].  Eq.  301.  only  estate  of  the  judgment  debtor,  said 

Atniitee,  as  such,  became  an  accom.  land   must   be   regarded   as    the  trust 

modatioo  indorser  on  his  beneficiary's  subject,  and  the  trustee  will  not  be  per- 

Dote,  suffered  a  judgment  to  i>e   ren-  milted  to  buy  it  at  a  judicial  sate  for 

dered  therefor  against  the  beneficiary,  his  personal   benefit.     Feamstcr   f. 

and  at  the   execution   sale   purchased  Feamster,  3;  W.  Va.  i. 

Ilie  equitable  interest  at  an  inadequate  Where  a  trustee,  acting  for  others, 

price.    It  was  held  that  this  purchase  sells  an  estate  and  becomes  interested 

was   voidable,    and    Chat    the    trustee  in  the  purchae 


could  be  compelled  to  reconvey  to  the  entitled,  in  a  court  of  equity,  to  set 
lieneficiary  and  answer  for  all  rents  aside  the  purchase,  and  have  the  prop- 
andprofits.     Ricketta*  Appeal   (Pa.    erty  re-exposed  for  sale.     Bank  of  Old 


. .    1  Atl.  Rep.  60.  Dominion  v.  Dubuque,  etc.,  R.  Co., 

At  public  sale,  where  the  interest  of  Iowa  377;  74  Am.  Dec.  30a;  McGregor 

the  Inist   estate  calls   for  the  highest  v.   Gardner,   14   Iowa   336;    Sypher  v. 

potiible   price,  the   trustee  cannot  bid  McHenry,  18  Iowa  232;   Clark  t>,  Lee, 

and  purchase.     Price  v.  Thompson,  84  14  Iowa  425. 

Ky.  219;  Davoue  v.  Panning,  3  Johns.  The  bill  averred  that  the  defendant 

Ch.  (N.  Y.)   1C4.     See  also  Carter  v.  trustee   purchased   at  bis   own   sale 

Burr,  46  N.j.  Eq.  134;  Deegan  v.  Cap-  through  a  relative.    Tlie  answer  denied 

■Mr,  44  N.  J.  Eq.  339.  collusion  between  the  defendant  and  the 

Equity  will  not  allow  a  trust  estate  purchaser,  but  admitted  that  the  Imme- 

to  be  conveyed  to  one  of  several  true-  diate  purchaser  sobn  after  conveved  to 

ttes  before   his   duties   te   trustee   are  the  defendant.    It  did  not  aver  that  the 

ended,  although  the  consideration  paid  Jirst  purchaser  paid  for  the  property  or 

WM  the  same  as   that  for  which   the  received  consideration  from  the  defend- 

r)erty  was  sold  by  them,  unless  It  is  ant  for  the  conveyance  to  him.      It  was 

the  benefit  of  the  beneficiary  that  held  that  this  answer  was  an  admission 

inch  conveyance  is  made.     Boynton  v.  that  the  defendant  was  in  fact  a  pur- 

Brastow,  53  Md.  361.  chaser  at  hU  own  sale.     Higgins  v.  Car- 

A  trustee  is  not  allowed,  by  a  sale  of  tiss.  83  111.  28. 
trust  property  on  proceedings  In  parti-  Where  at  an  administrator's  sale  land 
tion  at  which  be  is  the  purchaser,  to  was  bought  by  a  stranger,  and  after- 
defeat  the  estate  of  the  cfj/ui'pu«^r>ijf.  ward,  for  a  nominal  consideration. 
The  Statute  of  Limitations  can  no  more  conveyed  by  the  purchaser  to  the  ad* 
run  in  his  favor  after  such  a  purchase  miniatrator,  the  administrator's  title  is 
than  before.  Williams  v.  Van  Tuyl,  3  voidable  If  attacked  within  a  reason- 
Ohio  St.  336.  able  time.     Mitchell  v.  McMuIlen,  59 

Where  the  purchaser  of  real  estate  at  Mo.  252. 

a  fbreclOBure  sale  was,  at  the  time,  the  A  sale  by  a  trustee  to  himself,  fbr  a 

confidential   advisor  of  the  foreclosure  grossly  inadequate  consideration  made 

ddendant  upon  matters  in   connection  through  the  medium  of  a  third  person, 

(herewith,  he  was  held  to  be  disquali-  should  be  set  aside.     McNeil  v.  Gates, 

6ed,  on  account  of  Chat  trust  relation-  41  Ark.  264. 

itaip,   from   becoming  a  purchaser  for  In  Cook  v.  Berlin  Woolen  Mill  Co., 

himself,    and   required   to   account   as  43  Wis.  433,  the  court,  by  Ryan,  C.  J., 

trustee.     Wakeman  v.  Dodd,  27  N.  J.  said  :  "A  trustee  is  not   barred   from 

Eq.  564.  ever  becoming  a  purchaser  of  what  had 

A  triutee  of  land  denied  his  cestui  once   been   part   of   the   trust    estate. 

fM  Irutes  title,  and  instituted  a  suit  at  When  the  title  of  the  trust  estate  has 

law  to  evict  him,  and  the  land  was  sold  passed  by  valid  sale,  in  which  ^e  trus- 

ftadeute  lita  on  execution  against  the  tee  has  no  interest,  and  all   interest  of 
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interest  consent  to  its  consummation.'  There  is  so  evident  a  con- 
flict between  his  personal  interests  and  his  duties  as  trustee,  that 
tke  courts  have,  almost  without  exception,  held  such  transactions 
constructively  fraudulent.  The  courts  will  not  only  prevent  fraud 
wherever  possible,  but  they  wiH  remove  all  opportunity  for  fraud 
and  all  temptation  to  it.  For  this  reason  they  will  set  aside  such 
dealings,  whether  they  appear  to  be  fair  or  not,*     The  trustee's 


the  cts/ui  gue  Irusi  in  tt  has  ce&sed,  the 
trustee  becomsG  a  stranger  to  the  prop- 
erty, ind  may  purchase  it  like  any 
other  stranger.  But,  where  the  trus- 
tee's sale  to  a  BtraQser  is  colorable  only, 
and  made  in  whole  or  in  part  for  tlie 
use  of  the  trustee,  or  upon  any  under- 
standing, expressed  or  implied,  be- 
tween the  trustee  and  the  purchaser, 
lor  any  future  interest  of  the  trustee 
In  the  purchase,  or  in  Che  trust  property 
purchased,  a  court  of  equity  will  deal 
vith  the  trustee  as  a  direct  purchaser 
from  himself,  and  will  avoid  bis  pur- 
chase at  the  suit  of  his  ceslai  qae  trust. 
And  where  the  trustee,  having  osten- 
sibly conveyed  to  a  stranger,  suddenly 
becomes  interested  with  his  own 
grantee,  the  court  of  equity  will  re- 
gard the  transaction  with  great  jeal- 
ousy, and  void  it  in  favor  of  the  cestui 
fife  trait,  upon  slight  evidence  of  col- 
usion  in  the  trustee's  sale,  between 
the  trustee  and  the  purchaser." 

A  sale  of  a  trust  estate  and  an  im- 
mediate resale,  as  within  two  days,  to 
the  trustee,  is  conclusively  presumed  to 
be  simply  a  means  of  gettlr^  the  prop- 
ertj  into  the  hands  of  the  trustee,  and 
is  as  fraudulent  as  a  direct  sale  by  the 
trustee  to  himself.  Abbot  v.  Ameri- 
can Hard  Rubber  Co.,  33  Barb.  (N. 
Y.)  578. 

B  devised  real  estate  to  trustees  in 
truBt  for  his  slaves,  with  the  power  to 
sell  if  one  of  the  slaves,  named  Jack,  de- 
sired to  sell,  and  the  trustees  did  sell  for 
a  grossly  inadequate  consideration,  and 
after  a  week  one  of  the  trustees  bought 
back  for  his  own  use  the  land  sold  at 
an  advance.  It  was  held  that  the  in- 
terposition of  a  third  person,  and  the 
inadequac  V  of  the  price,  were  both  in- 
dicative of  fraud.  Smith  v.  Isaac,  11 
Mo.  106. 

Bxoeptloni.— But  a  judgment  plain- 
tliTor  mortgagee  is  not  forbidden  to 
purchase  at  his  own  sale.  Murdock's 
Case,  3  Bland  (Md.)  461 ;  20  Am.  Dec. 
381.  And  the  following  cases  are  in 
conflict  with  the  general  doctrine. 

Where  A  delivered  to  B  a  treasurer's 
deed  for  certain  land,  as  security  for  a 


debt,  it  was  held  Chat  B  did  not  there- 
by sustain  such  a  fiduciary  relation  as 
to  prevent  him  from  purchasing  tbe 
same  land  at  a  subsequent  treasurer's 
sale.  Smith  v.  Reher,  1  Grant  Cas. 
(Pa.)  3.7. 

In  the  absence  of  any  proof  of  collu- 
sion, the  fact  that  property  was  sold  by 
a  trustee  for  less  than  half  its  actual 
value,  and  was  shortly  afterward  re- 
sold to  him  by  the  purchaser  for  the 
same  amount,  is  not  sufficient  to  charge 
him  with  speculation  in  violation  of  his 
duty.  Boehlert  u.  McBride,  4S  Mo.  505. 

A  trustee  who  holds  a  legal  title  to  a 
railroad  for  the  use  of  Its  bondholders, 
can  purchase  an  outstanding  title  at  a 
judicial  sale  or  elsewhere,  and  hold  it 
for  his  own  use.  Baker  v.  Springfield 
R.  Co.,  86  Mo.  75. 

I.  Parties  acting  as  fiduciaries,  and 
having  the  power  to  sell,  cannot  be- 
come purchasers  of  the  trust  property, 
unless  such  purchase  is  made  under 
the  authority  of  the  court,  or  with 
the  concurrence  and  approval  of  those 
interested.  Faucett  v.  Faucett,  i  Bush 
(Ky.)sM;  89  Am.  Dec.  639;  Cumber- 
land Coal,  etc.,  Co.  v.  Sherman,  20 
Md.  117;  Ames  v.  Port  Huron  L<^ 
Driving,  etc., Co.,  11  Mfch.  139,  83  Am. 
Dec.  731. 

In  the  absence  of  permission  from 
the  court,  a  trustee  will  never  be  per- 
mitted  to  buy  the  trust  property.  Car- 
son V.  Marshall,  37  N.  J.  Eq.  313;  38 
N.J.  Eq.  2^0. 

g.  The  case  of  Davoue  ti.  Fanning, 
3  Johns.  Ch.  (N,  Y.)  151,  is  the  lead- 
ing case  upon  this  subject.  The  early 
decisions  of  the  English  courts  are 
considered  by  Che  court,  speaking  in 
that  decision  through  ChancellorKent. 
There  the  executor  sold  the  trust  prop- 
erty at  public  sale  to  his  wife,  and  the 
court    set    aside    the    sale    upon   tbe 

f  round  that  the  trustee's  Interests  con- 
icted  with  his  duty,  and  the  sale 
therefore  could  not  Btiind.  The  court, 
by  Chancellor  Kent,  said,  following 
the  ruling  of  Lord  Eldon  in  Ex  p. 
Bennett,  to  Ves.  385  :  "If  the  trustee 
can  bujr  in  en  honest  case,  he  may 
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prime  duty  is  to  serve  the  highest  interest  of  the  estate.     His  is 

not  only  the  negative  obligation  to  do  nothing  that  will  impair 
the  property  held  in  trust,  but  he  is  chained  with  the  positive 
duty  of  using  every  reasonable  active  endeavor  to  protect  the 
estate  from  loss. 
And  where  one  trustee  buys  of  his  co^trustee,  the  same  princi- 

in  a  case  havlog  that  appearance,  br  proclatmlng  tn  advance  that  he  shall 
but  which,  from  the  infirrnity  ol  bu-  not  acquire  the  proprerty." 
nun  testimony,  may  be  groBsly  other-  The  reason  of  the  rule  \%  well  stated 
vUe;  and  yet  the  power  of  the  court  In  Staats  v.  Bergen,  17  N.J,  Eq.  554, 
woald  not  be  equal  to  detect  the  de-  by  Beasley,  C.  J^  SB  follows :  "  The 
ception.  Human  infirmity  will  rarely  rule  is  one  of  public  policy.  The 
permit  a  man  to  exert  against  himself  trustee  is  not  prevented  from  bidding 
ttiat  providence  which  the  vendor  tor  property  which  he  himself  sells,  on 
ought  to  exert,  in  order  to  sell  the  es-  the  ground  simply  of  the  supposition 
lite  most  advantageously  for  the  ces-  of  actual  fraud,  but  because  the  law 
ttis  que  Irmilenl,  and  which  a  purchas-  has  eatabliahed,  as  an  inflexible  rule, 
tr  is  at  liberty  to  exert  lor  himself  in  applicable  to  every  emergency,  that  he 
order  to  purchase  at  the  lowest  price,  shall  not  place  himself  in  a  situation  In 
If  the  trustee  cannot  bid  for  himself,  which  he  will  be  tempted  to  take  ad- 
he  cannot,  on  the  same  principle,  bid  vantage  of  his  cei/ui  ^ue  trust.  This 
for  another.  The  distinction  of  its  is  a  wise  public  regulation,  intended  to 
being  a  weaker  temptation  is  too  thin  protect  a  species  of  property,  which 
to  form  a  safe  rule  of  justice."  See  also  otherwise  would  be  congtantlv  exposed 
Bawett  V.  Shoemaker,  46  N.  J.  Eq.  538  ;  to  peculiar  hazard.  The  trustee  must, 
19  Am,  St.  Rep,  43c.  therefore,  submit  to  this  regulation. 
In  Michoud  V.  Girod,  4  How.  [U,  and  if  he  does  an  act  In  violation  of  It, 
S.)  503,  the  court,  by  Wayne,  J.,  said:  no  matter  how  pure  hia  intention  may 
"Tbc  general  rule  stands  upon  our  be,  such  act  is  voidable  at  the  Instance  of 
gre«t  moral  obligation  to  refrain  the  person  whom  he  represents,  ,  .  . 
from  placing  ourselves  in  relations  At  these  sales,  then,  the  trustee  is 
which  ordinarily  excite  a  conflict  be-  forbidden  to  purchase,  because  hie  in- 
tween  self-intere»t  and  integrity.  It  tereat  as  such  purchaser  is  opposed  to 
mtralni  all  agents,  public  and  private;  the  Interest  of  his  cestui  gut  trust,  and 
bat  the  value  of  the  prohibition  is  he  acts  therefore  under  a  bias  in  his 
most  felt  and  its  application  Is  more  own  favor.  Nor  does  this  rule  rest,  to 
frequent  in  the  private  relations  fn  any  considerable  extent,  in  the  fact 
which  the  vendor  and  purchaser  may  that.  In  a  particular  line  of  cases,  the 
stand  toward  each  other.  The  disa-  trustee  has  peculiar  opportunities  for 
Ulity  to  purchase  is  a  consequence  of  the  practice  of  fraudulent  acts  with  re- 
that  relation  between  them  which  im-  gard  to  the  property  in  his  charge, 
poses  on  the  one  a  duty  to  protect  the  The  rule,  to  be  efficacious,  must  be 
interest  of  the  other,  from  the  faithful  general,  and  the  law  Implies,  therefore, 
discharge  of  which  duty  his  own  per-  that  in  all  cases  of  trust,  such  opportu- 
sonal  interest  may  withdraw  hJm.  In  nities  may  exist,  and  consequently  the 
this  conflict  of  Interest  the  taw  wisely  prohibition  is  universal,  that  he  may 
interposes.  .  ,  .  The  Inquiry  In  not  do  anything  which,  while  it  Is  an 
such  a  case  Is  not  whether  there  was  or  advantage  to  himself,  is,  or  may  be,  a 
was  not  fraud  in  fact.  The  purchase  loss  to  the  trust  estate.  So  jealous  is 
is  void,  and  will  be  set  aside  at  the  in-  the  law  upon  this  point,  that  a  trustee 
stance  of  the  cestui  que  trust,  and  a  may  not  put  himself  In  a  position.  In 
te-«ale  ordered,  on  the  ground  of  the  which  to  be  honest  must  be  a  strain 
iemptation  to  abuse  and  of  the  danger  upon  hltn," 

of  impofiition  inaccessible  to  the  eye  of  In  Gillett  v.  Glllett,  9  Wis.  194,  the 

the  court."  court,  by  Paine,  J.,  said  :   "  The  rule  is 

In  Moore  v.  Moore,  5  N.  Y.  356,  the  well  settled   that  trustees  are  not  per- 

court,  by  Gardiner,  J.,  said  :  "  The  law  mitted  to  purchase  trust  property ;  not 

does  not   stop   to  speculate   upon   (he  because  they  might  not,  in  many  In- 

probabilities  that  ttie  agent  has  resisted  stances,  make  fair  and   honest  dlsposi- 

lemptniDn;  it  removes  the  temptation  tion  of  it  to  themselves,  but  becausethe 
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pie  controls,  for  joint  trustees  are,  in  contemplation  of  law,  one 
collective  trustee,*  For  the  same  reason,  the  trustee  cannot  act 
as  agent  for  another  in  purchasing  at  his  own  sale,  nor  in  any 
transaction  where  interest  and  duty  conflict,  for  the  same  con- 
flict between  interest  and  duty  will  arise  when  he  buys  for  an- 
other as  when  he  buys  for  himself.* 

The  purchase  of  trust  property  by  the  trustee  is  voidable  at 
the  election  of  the  party  holding  the  beneficial  interest,  who  may 
have  it  set  aside  as  a  matter  of  course  and  without  any  showing 
of  cause.' 

probabilitjr  ia  bo  great  that  tbej  would  root  of  danger,  and  destroji  it.  It  re- 
frequently  do  otherwise,  without  dan-  moves  from  the  trustee  the  temptation 
ger  of  detection,  that  the  law  consider*  to  do  wrong,  and  guarantees  the  faith- 
it  better  policj  to  prohibit  such  pur-  ful  execution  of  his  trust  in  the  sale  of 
chases  entirely  than  to  assume  them  to  the  property  of  his  cei/ui  gtte  truit." 
be  valid,  except  where  they  can  prove  See  Munson  f.  Syracuse,  etc.,  R.  Co., 
them    to    l>e    fraudulent."     See    also  103  N,  Y.  75. 

Puzey  ».  Senier,  9  Wis.  370;  Roller  v.  1.  Ringgold  v.  Ringgold,   r   Har.  Sc 

Spilmore,  13  Wis,  36;  Pickett  II.  School  G.  (Md.)  11;   18  Am.  Dec.   250.     See 

Dist.   No.  T,  IS    Wis.  551;  3Am.Rep.  also  r«/ra,  this  title,    Co-Trustees. 

105;   Stuart  V.   Mather,  3J   Wis,   344;  Where  a   trustee   is  a  purchaser  at 

In   re  Taylor  Orphan   Asylum,    36  the  sale   of   a  co-trustee,   in  order   to 

Wis.  5sa.  render  the  sale  utterly  void  by  reason  of 

In  Harrison  v.  McHenry,  9  Ga.  164;  the  fraudulent  acts  of  the  seller,  it  Is 

CI   Am.  Dec.  434,  the  court,  by  Nes-  necessary   to   connect    the    purchaser 

bit,  J.,  said;  "Trustees,  generally,  are  with  them.     Beeaon  v.   Beeeon,  9  Pa. 

unable   to  boy  the   property  ot   their  St.  279. 

cestui  que  trust.    The  purchase  is  not  3.  Bryson  v.  Rayner,  15  Md.  4*4;  90 

in  their  case  void  ^er  sf,  but  the  i-r.<fv>  Am.   Dec.   69;   Hawley  v.  Cramer,  4 

que  trust  may  come  in,  as  a  matter  of  Cow.  (N.  Y.)  717 ;  Gould  v.  Gould,  36 

right,  and   set   It   aside.     He   may  do  Barb.    <N.    Y.)   370;  U.    S.     Rolling 

thU  whether  the  sale  be  bona  fide  or  Stock  Co.  -o.  Atlantic,  etc.,  R.  Co.,  34 

not.     His  right  Ki  set  it  aside  does  not  Ohio  St  450. 

depend  upon  the  fairness  oi  the  tmns-  When  a  trustee  appointed  by  a  de- 
action.  The  honesty  of  the  trustee  cree  of  the  court  to  sell  real  estate,  bids 
has  nothing  to  do  with  it.  The  object  for  and  purchases  the  property  for  a 
of  the  rule  is  to  secure  fidelity  of  the  third  person  at  a  public  sale  of  the 
trustee  to  the  Interests  committed  to  same,  the  sale  should  be  set  aside, 
his  hands.  To  secure  this,  the  law  North  Baltimore  Btdg.  Assoc,  v.  Cald- 
does  not  abrogate  his  purchase  because  well,  i;  Md.  410;  90  Am.  Dec.  67. 
It  was  fraudulent  and  injurious  to  the  3.  Lenox  1'.  Lenox,  Hempst.  (U.  S.) 
rights  and  interests  of  the  eeslui  que  115;  Andrews  ti.  Hobson,  23  Ala.  319; 
trust,  but  goes  upon  the  idea  that  he  Crutchfield  i>.  Ha3'nea,  14  Ala,  49; 
shall  not  be  subjected  to  the  tempta-  Charles  v.  Dubose,  39  Ala.  367 ;  Car- 
tion  of  violating  his  trust  by  commit-  ter  v.  Thompson,  41  Ala. 375;  Wiswall 
ting  a  fraud.  It  shields  him  from  the  ii,  Stewart,  32  Ala.  433;  70  Am.  Dec. 
temptation  by  declaring  him  incapa-  549;  McNeil  v.  Gates,  41  Ark.  364; 
ble  ot  making  a  purchase  which  will  Searcy  i'.  Yarnell,  47  Ark.  369 ;  Guer- 
bind  those  whom  he  represents;  and  rero  v.  Ballerino,  48  Cal.  118;  Golson 
it  gives  them  the  option  of  vacating  or  «.  Dunlap,  73  Cal.  157;  Wickersham  v. 
amrming  the  purchase,  according  as  Crittenden,  91  Cal,  17;  Van  Dyke  v. 
Ihej  may  consider  it  their  interest  to  Johns,  1  Del.  Ch.  93;  I3  Am.  Dec.  76; 
do  one  or  the  other."  Bellamy  i^.  Bellamy,  6  Fla,  61 ;  Worthy 

In   Anderson    v.  Butler,  31  S.  Car.  v.  Johnson,  8  Ga.  236;  51  Am.  Dec. 

18^.   the    court,    by   Simpson,    C.    J.,  399;  Harrison  r.  McHenry,  9  Ga.  164; 

said :   "  This  doctrine   has   been   long  52  Am.  Dec,  435  ;  Carr  v.  Houser,  46 

settled,  both  in  £n^/<i»(f  and  this  coun-  Ga,   477;   Anderson  v.  Green,  46  Ga. 

try,  and   it   is  a  wise  and  wholesome  361 ;  Thorp  v.  McCulium,  6  III.  614  ; 

principle.     It   strikes   at   once   at  the  Robbins  v.  Butler,  34  III.  387;  Miles  v. 
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Wbeeler,  43  111,  laj;  Knue  v.  Steffene, 
47  111.  Ill ;  OgdcD   V.  Ldin-abee,  57  HI. 

S%\  Borders  v.  Morphy,  135  111.  577; 
r«ckenridge  V.  Holland,  3  Blackf. 
(Ind.)  377  ;  10  Am.  Dec.  1 33 ;  Potter  -v. 
Smith,  36  Ind.  331;  Murphj  ti.  Teter, 
(6  Ind.  545;  Rice  r.  Cleghorn,  31  Ind. 
;  Bink   of  Old     Dominion   t;.   Du- 


buque 


,    R.   Co. 


I   low 


m.  Dec.  301 ;  Buel!  v.  Bucking- 
mm,  16  Iowa  384;  85  Am.  Dec.  516; 
Svpher  -v.   McHenrj,   18    Iowa    333 ; 
McClanshan   v.   Henderson, 
Mlreh.  (Ky.)  388;  li  Am.   :  .      , 

Price  !>.  Thompson,  84  Kj.  119;  Pratt 
V.  Thornton,  38  Me.  3,i;5  ;  48  Am.  Dec. 
493  ;  Boynton  v.  Braatow,  53  Me.  362  ; 
Fatten  v.  Pearson,  60  Me.  l3o;  Maion 
r.  Martin,  4  Md.  114 ;  Richardson  v. 
loiiCT,  3  Gill  &  J.  (Md.)  163  ;  33  Am. 
Dec.  193  ;  MofTmsn  Steam  Coal  Co.  v. 
Cnmberland  Coal,  etc.,  Co.,  T6Md.456  ; 
77  Am.  Dec.  31 1  ;  Jennlson  v.  Hapgood, 

LPick.  (Mass.)  i  \  19  Am.  Dec.  35S; 
tchfieldr.Cudwortli,isPlcV.(MaBB.) 
33;  Arnold  I'.  Brown,  24  Pick.  [Mass.) 
56;  35  Am.  Dec.  396;  Ives  v.  Ashley,  97 
Mass.  ig8  ;  Burns  v.  Thayer,  115  Mass. 
S9;  Learned  t:  Foster,  117  Mast.  365; 


4  Ricti.  Eq.  (S.Car.)  165;  Connally  v. 
Hammond,  51  Tex.  647 ;  Armstrong  v. 
Campbell,  3  Yerg.  (Tenn.)  336;  34 
Am.  Dec.  556;  Mead  v.  Bjington,  10 
Vt  116;  Green  -n.  Sirgeant,  33  Vt. 
466;  56  Am.  Dec.  88 ;  Bailey  v.  Robin- 
son, 1  Gratt.  (Va.)  4;  43  Am.  Dec. 
540;  Moore  i'.  Hilton,  13  Leigh  (Va.) 
1 ;  Newcomb  v.  Brooits,  16  W.  Va.  32 ; 
In  re  Taylor  Orphan  Asylum,  36  Wis. 
534;  Wbitcomb  I'.  Minchin,  5  Madd. 
^  ,  91 ;  Campbell  u.  Walker,  5  Ves.  678; 
A.  K.  Sandenon  v.  Walker,  13  Vet.  601 ;  £■ 
-  f.  Lacey,  6  Ves.  635 ;  Bx  f.  Bennett, 
lo  Ves.  381;   Morse   v.   Royal,  13  Ves. 


355- 

A  conveyance  01  trust  property  from 
the  trustee  to  himself  Is  not  if  so  facto 
void ;  and  where  it  is  freed  from  suspi- 
cion by  circumstances,  is  at  least  suffi- 
cient to  give  color  of  title.  Veasey  v. 
Graham,  17  Ga,  99;  63  Am.  Dec.  338. 

In  Dodge  -v.  Stevens,  94  N.  Y.  309, 
the  records  disclosed  that  the  trust  es- 
tate had  been  purchased  hy  the  trustee. 
A  suit  was  brought  by  the  erstMt  que 
Irust  to  compel  the  transfer  of  the  title. 
It  was  held  that  the  trustee  could  not 
_  _  .  be  heard  to  contend  that  the  defect  of 
Scott  I'.Frecland,  7  Smed.'&M.  (Miss.)  the  trustee's  title  being  apparent,  nore- 
409  ;  45  Am.  Dec.  310  i  Jones  v.  Smith,  lief  waa  required,  such  purchase  being 
|3  MiM.  315;  Staats  v.  Bergen,  17  N.J.  merely  voidable  and  not  void. 
Iq.  J54  ;  Smith  v.  Drake,  33  N.J.  Eq.  A,  against  whom  a  judgment  had 
3<n  ;  Deegan  v.  Capner,  44  N.  J.  Eq.  been  recovered,  assigned  his  property 
139;  Baisett  -v.  Shoemaker,  46  N.  J.  to  B,  to  secure  his  claims  against,  and 
Eq.  (38 ;  19  Am.  Si.  Rep.  435  ;  Jewett  liabilities  tor,  A ;  the  property  of  A  was 
V.  Milter,  lO  N.  Y.  406  ;  6.;  Am.  Dec.  sold  on  execution,  and  bid  off  at  a  low 
751  ;  Boenim  i>.  Schenck,  41  N.  Y.183  ;  price  by  B's  agent.  The  cfstui  que 
D»vouef.Fannirig,3johnB.Ch.(N.  Y.)  IrusI  attended  the  sale,  and  declined  to 
351  i  Graves  i:  Waterman,  63  N.  Y.  bid  himself,  but  did  not  discover  that 
^;  Smith  ii.  Frost,  70  N.  Y.  65;  the  purchaser  was  the  agent  of  B  until 
I>odgei'.  Stevens,  94  N.Y.  209;  Munson  eighteen  years  afterward.  Upon  a  bill 
E>.  Syracuse,  etc.,  R.  Co.,  103  N.Y.  58;     brought  by  A  against  B,  It  was  held  that 


the  sale  was  voidable  at  the  election  of 
;  that  the  purchase  was  made  by  B  as 
le  trustee  of  A  ;  that  B  would  be  ac- 
luntable  to  A  for  the  same,  after  his 
wn  claims  were  satisfied  ;  and  that  the 
ipled  V 


Brothers  v.  Brothers,  7  Ired. 
Car.)  150 ;  Pitt  a.  Petway,  12  Ired.  (N. 
Car.]  69;  Brantly  v.  Kee,  5  Jones  Eq. 
IN.  Car.)  333;  Hunt  v.  Bass,  2  Dev. 
Eq.  (N.  Car.)  3g3 ;  14  Am.  Dec.  374; 
Froneberger  v.  Lewis,  70  N.  Car.  456; 

Rydeo  T!.  Jones,  i  Hawks  (N.  Car.]  interest  did  not  alter  his  relation  as 
497;  9  Am.  Dec.  660;  Glass  v.  Great-  trustee.  Belt  v.  Webb,  3  Gill  [Md.)  133. 
house,  30  Ohio  503 ;  Riddle  v.  Roil,  30  A  trustee  cannot  become  the  pur- 
Ohio  SL  573;  Campbell  v.  Penntyl-  chaser  of  Crust  property  in  his  charge 
nnia  L.  Ins.  Co.,  3  Whart.  (Pa.)  53;  at  a  sale  under  the  trust  agreement. 
Bunting's  E^state.  3  Pa.  Co.  Ct.  Rep.  Such  purchases  are  void  ipso  jure,  and 
613;  Rosenbergei's  Appeal,  36  Pa.  St.  may  lie  set  aside  by  the  cestui  que  trust 
67:  Costen'e  Appeal,  13  Pa.  St.  193;  at  his  option,  and  irrespective  of  the 
nttenon  v.  Lennig,  118  Pa.  St.  571 ;  question  as  to  whether  the  bargain  was 
£»/.  Wiggins,  i  Hill  Eq.  [S.  Car.)  advantageous  or  detrimental  to  either 
353;  Edmondson  w.  Crenshaw,  1  Mc-  party.  Star  F.  Ina.  Co.  v.  Palmer,  41 
Cord  Eq.  (S.  Car.)  353;  McClure  v.  N.Y.  Super.  Ct.  367.  Such  a  trans- 
Hiller,  1  Bailey  Eq.  (S.Car.)  107;  31  action  Is  voidable  and  not  void,  and  a 
Am.  Dec.  533;  Zimmerman  v.  Harraon,  clear  and  unequivocal  affirmance  of  the 


208 


^aovGoOt^lc 


(.DotKud    TRUSTS  AND  TRUSTEES. 


While  the  decisions  are  for  the  most  part  clear  on  this  point, 
they  do  not  without  exception  go  to  the  limit  of  the  rule  stated. 


slui,  if  he  il  under 


,  -with  full  knowledge  of  all  the  facU, 
*.nii  free  from  undue  influence  ariaing 
out  of  the  relation  iietween  the  parties. 
Accepting  the  proceeds  of  such  a  gale 
would,  In  general,  be  an  affirmance  by 
the  beneficiary  of  the  sale;  but  where 
the  proceeds  are  received  under  protest, 
and  with  an  express  reservation  of  the 
right  [o  contest  the  validity  of  the  sale, 
such  receipt  does  not  operate  as  an  es- 
toppel, nor  otherwise  preclude  proceed- 
ings by  the  lieneticiary  to  dlsafliT 


sale   and  obtain  a  resale.     Boerum  v.     Dec.  500. 


Bq.  315;  Mulford  V.  Bowen,  9  N.  J. 
Eq.  797. 

If  a  trustee  trades  with  himself  upon 
the  trust  fund,  tbt  cestui  que  trust  may 
repudiate  such  act.  Boyd  v.  Clem- 
ents, 14  Ga.  639. 

The  court  will  sustain  a  bill  to  set 
aside  a  purchase  by  a  truslee  at  bis 
own  sale  made  under  a  decree,  al- 
though the  sale  wag  ratified  without 
any  objection  on  the  part  of  the  com- 
plainants, if  there  was  no  objectionable 
conduct  on  their  part.  Davis  -v.  Simp- 
5   Har.  &  J.   (Md.)    114;  9  Am. 


Schenck,  41  N.  Y. 

In  Kr\ise  v.  Steffens,  47  III.  111,  the 
facts  were  as  follows :   The  auctioneer 

at   an   administrator's   sale  bid  in  the    but  the  sale  will  be 
premlscs,and, without  havingmade any     ter  of  coune. 


the  trustee  purchased  the  es- 

of  his  cestui  que  trust,  the  question 

hether   be  has  made  a  profit, 

■atlfied  w 


payment  or  given  any  notes  or  other  knowledge  of  the  circumstances.    Piatt 

»ecurity  therefor,  exchanged  deeds  with  v.  Oliver,*  McLean  (U.  S.)  367;  Rick- 

the  administrator,  who  took  possession  etts  i'.  Montgomerj-,  15  Md.  46  ;   Field 

thereof,  married  the  decedent's  widow,  v.  Arrowsmith,  3  Humph.  (Tenn.)  443; 

and  was  appointed  guardian  of  the  mi-  39  Am.  Dec.  185. 

nor  heir,  who,  ten  years  after  the  sale.  The  courts  will  not  permit  a  trustee 

died,  stili  a  minor.     The  court  held  the  to  purchase  for  his  own   benefit  prop, 

sale  to  be  voidable,  and  that  the  bring-  erty  which,  although  Dot  the  subject  of 

Ingofabitl  toset  It  aside  within  a  year  the  trust,  is  so  connected  with  it,  that  a 

after  such  death,  was  within  a  reason-  sale  of  such  property   for  less  than   its 

able  time.  value  will  impair  the  trust  fund,  and  if 

The  purchase  of  trust  property  by  a  '     ' 


trustee   is  voidable,  and 
it  is  valid  to  pass  the  title  as  against 
strangers    until     rescinded.     Union 
State  Co.  V.  Tilton,  69  Me.  144. 


Where  a 


he  buys  for  less  than  the  value  of  the 

nd     properly,  the  advantage  resulting  inures 

to  the  benefit  of  the  cestui  que  trust. 

Fulton  V.  Whitney,  66  N.  Y.  S48. 

Under  this  rule,  a  receiver  who  has 


;,  appointed  by  the    bought  upon  a  foreclosure,  propertj  of 


court  of  chancery  to  sell  land, 
and  conveyed  it  to  A,  who,  in  (act, 
purchased  Cor  the  trustee,  and  subse- 
quently reconveyed  it  to  him,  the  court 
of  chancery,  upon  the  application  of  the 
cestui  qur  trust,  compelled  the  trustee 
to  reconvey  it  to  him  on  the  repay- 
ment of  [he  purchase -money.  There 
was  no  evidence  that  the  cestui  que 
trust  ever  assented  to  the  purchase. 
DoTSey  v.  Dorsey,  3  Har.  &  J.  (Md.) 
410;  6  Am.  Dec.  jo^ 

A  guardian   or   trustee  will  not  be 
permitted  to  gain  any  advantage 
expense   of  the   ward    or    cestu 
■      He 


which  be  held  the  equity  of  redemp- 
tion as  receiver,  it  forbidden  to  bold 
the  property  as  against  a  cestui  que 
trust  who  elects  to  claim  the  benefit  of 
the  purchase.  Jewett  v.  Miller,  10  N. 
Y.  402;  61  Am.  Dec.  751. 

A  cestui  que  trust  need  make  no 
showing  of  fraud  to  successfully  Im- 
peach the  transaction.  Price  i'.  Win- 
ter, x$  Fla.  109;  Grubbs  v.  McGlawn, 
;9Ga.675;  Personneau  t'. Bleakley,  14 
11.  is;  Miles  V.  Wheeler,  43  111.  u6; 
Barders  v.  Murphy,  1:5  111.  577;  Bank 
the  of  Old  Dominion  v.  Dubuque,  etc.,  R. 
"       8   Iowa   377 ;  74   Am.  Dec.   30) ; 


I.  Gardner,   14   Iowa   316; 


trust   property,  the   sale   may   be   e 

aside   at    the  option   of   the   ward  or  Clark  v 
cestui  que  trust,  even  ihoagh  lull  vaiue        The   rule   that   a   purchase  of  truat 

was  paid  for   such   property.     Clarke  property   by   the   trustee   is   voidable, 

V.  D  e  V  e  a  u  X  ,   1    S.   Car.    171.     See  and  may  be  set  aside  at  the  will  of  the 

also    Culver    v.   Culver,   11     N.   J.  beneficiary,  extends  to  a  guardian  orf 
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For  it  has  been  held  that  a  bona  fide  purchase  by  the  trustee  of  the 
property  held  by  him   in  trust  will  be  sustained,  if  made  for  a 

valuable  consideration  ■}   while  others  have  held  such  a  sale  ab- 
solutely void.* 

If  the  transaction  is  to  be  set  aside,  steps  tending  thereto 
must  be  taken  within  a  reasonable  time,  or  the  silence  of  the 
ctitui  will  be  taken  as  acquiescence.'  And  if  the  cestui  que  trust 
has  given  his  consent  to  "the  purchase,*  or  ratifies  his  trustee's 

Ulim  in  B  suit  for  partition  under  the  Cudworth,  15  Pick.  (Mbbr.)  33 ;  Clark 

(Utute.    Gallatian   v.  Cunningham,  8  v.  BUckingtoti,  iioMau.  369;  Learned 

Cow.  (N.Y.)36i.  V.  Foster,  117  Mass.  365;  Mitchell  v. 

L  Such  a  lale  nil!  not  be  Kt  aside  McMullen,    eg    Mo.    3^3  \    Ilawler    v. 

when  it  i«  evident  that  the  beneficiary  Cramer,  4  Cow.  {N.  V.)  717 ;  Jackson 

intended  the  trustee  to  bu/,  and  that  v.  Walsh,  14  lohns.  (N.  Y.)407;  Barr 

there  is  no  fraud,  concealment,  or  ad-  v.  New  York,  etc.,  R.  Co.,  115  N.  Y. 

Tintige  taken  bjr  the  trustee.     Buell  v.  463;  Musselman   ti.  Eshleman,  10   Pa. 

Bucki:%ham,   16  Iowa  384;  85  Am,  St.  394;    51   Am.  Dec.  403  ;  Connolly 

Dee.  516.  V,  Hammond,  51  Tei.  647;  Green  v. 

A  trustee  to  whom  property  has  been  Sargeant,  33  Vt.  466  ;  56  Am.  Dec.  88; 
convejed  In   trust,  may  purchase  tbe  Chalmer  v.  Bradley,  i  J,  &  W.  51. 
propertj,  if  he  does  so  bona  fide,  and  A  delay  of  ten  days  is  too  long.  Hub- 
tor  value.     Birdwell  v.  Cain,  I  Coldw.  beil  -v.  Medburv,  53  N.  Y.  98.     So  with 
(Tenn.)  301.  a  delay  of  eight  years.     Scott  v.  Free- 

A  trustee  sold  truBt  property  under  a  land,  7  Smed.  &    M.   (Miss.)  409;  45 

power  for  an  adequate  price,  afterward  Am.  Dec.  310.     So  with  sixteen  years, 

purchased  other  property  with  his  own  Bergen  v.  Bennett,  i  Cai.  Cas.  (N.  Y.) 

fiindc,  made  improvements   upon   it,  1;  2  Am.  Dec.  381. 

ind  finally  exchanged  it  for  the  trust  If  a  cestui  que  Irast  discovers  facts 

property  so  sold  by  him.     It  was  held  which  may  give  him  a  right  to  repudl- 

[batno  presumpUon  of  fraud  arose  from  ate  the  acts  of  his  trustee,  t.  g.,  in  pur- 

ttaese  circumstances,  and  that  the  Irus-  chasing    property,    he    is    entitled    to 

tee  was   only   liable  for  the  price  for  reasonable    time   to   inveitignte   them. 

which  he  sold   the  property.     De  Be-  But  he  must  make  his  decision  to  repu- 

roUe  V.  Sandford.  Hoifm.  (N.  Y.)  193.  diate  or  aflinn  the  acts  within  a  reason- 

1.  Hambhof.  Warnlcke,  31  Tex,  91;  able  time.     And  If  he  lies  by  for  three 

Miles  V,  Wheeler,  43  111.  113 ;  Morse  v.  years  and  suffers  the  trustee  to  make 

Royal,  13  Ves.  355;  Ex  p.  Bennett,  10  payments  for  the  property,  he  will  l>e 

Vei.381;  Wright  o.  Campbell,  17  Ark.  bound  by  his  acts.     Follansby  v.  Kil- 

^7;  North  Baltimore  Bldg.   Assoc,  v.  breth,  17  III.  5JI;  65  Am.  Dec.  691. 

C^well,  Jj  Md.  430 ;  90  Am.  Dec.  67 ;  Where  a  trustee  purchases  his  c«if»i 

Komt  f,  Shaffer,  37  Md.  83,  que  Irusfa  property,  if  the  cestui  que 

Where  trust  property  at  a  sale  by  the  Iruat  does  not  In  a  reasonable  time  take 

trustee,  is  purchased  by  a  third  person,  steps  alter  he  knows  of  the  sale,  or,  if 

hi  trust  for  the  trustee  and  others,  the  he  is  a   minor,   after   his  disability  is 

lale  Is  void.     Hunt  v.  Bass,  3  Dev.  Eq.  removed,  to  set  the  sale  aside,  his  assent 

(N.  Car.)  jg3 ;  34  Am.  Dec.  274.  to   the   purchase   will  be  conclusively 

I.  Johnson   V.   Johnson,   5  Ala.  90;  presumed.     Scott  u.  Freeland,  7  Smed. 

James   v.  James,  55   Ala.   525  ;  Carter  &  M.  (Miss.)  409  ;  45  Am.  Dec.  31a. 

V.  Thompson,  41    Ala.   375  ;    Boyd   v.  A  cestui  que  trust  has  the  option  of 

Blankman,  39  Cal.  19187   Am.    Dec.  takingthebenefit ofany purchasewhich 

14b;  VainDyke  i>.  Johns,  1  Del.  Ch.  93;  may  be  made  by  the  trustee  of  claims 

11  Am.  Dec. 76  ;  Harrison  v.  McHenry,  or  titles  adverse  to  the  estate,  upon  re- 

9 Ga.  164  ;  53  Am.  Dec.  43;  ;  Flanders  Imbursing  the  trustee  to   the  extent  ot 

V.  Flanders,  33  Ga.  349;  68  Am.  Dec.  his  outlay  ;  but  he  must  signify  that  he 

S13  ;   Kruse    v.  Steffens,    47  111.   iti  ;  elects  to  do  so  within  a  reasonable  time. 

lunn  Ti.  Surges,  70  IIL604;  Bracken-  Wiswall   v.  Stewart,  32   Ala.   433;  70 

ridge  V.  Holland,  3  Blackf.  (Ind.)  377  :  Am.  Dec.  549. 

MAm.  Dec.  123;  Wallace ii. Associate  4.  See   Field  v.  Arrowsmith,  3 

Reformed  Church,  10  Ind.  163  ;  Patten  Humph.  (Tenn.)  443 ;  39  Am.  Dec.  185. 

«.  Peu-aon,  60  Me.  330 ;  Litchfield  i>.  A  trustee  cannot  purchase  the  trust 
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act,  he  is  estopped  by  such  consent  or  ratification  thereafter  to 
attempt  its  overthrow.* 

The  transaction  is  voidable  only  at  the  election  of  those  who 
hold  a  beneficial  interest.  Third  persons  cannot  impeach  it ;' 
not  even  the  settlor.' 

It  must  follow  that  the  trustee  who  has  bought  at  his  own  sale 
cannot  enforce  his  purchase  in  court,  even  though  it  was  made 
with  the  consent  of  the  cestui  que  trust*  All  such  transactions 
are  presumed  to  have  been  entered  into  for  the  benefit  of  the 
trust.*     The  profits  arising  therefrom  inure  to  the  trust,  while 


eBtate,  for  his  own  benefit,  but  hfs  pur- 
chase will  be  Tor  the  benefit  of  the 
eestai  que  trust.  If  the  Utter  electa  to 
avail  himself  of  It.  But  if  the  benefi- 
ciary chooses  to  confirm  the  purchase, 
or  even  to  hold  the  trustee  to  it  against 
his  wishes,  he  can  do  so.  Huff  v. 
Earl,  3  Ind.  306  ;  McGinn  v.  Shaeffer, 
7  Watts  (Pa.)  41J. 

Where  a  trustee  purchases  a  trust 
estate  at  his  own  sale,  the  parlies  in- 
terested, by  claiming  the  price,  are 
estopped  from  setting  aside  the  sale. 
Price  V.  Nesbit.  1  Hill  Eq.  (S. 
Car.)  445. 

Where  a  trustee  has  been  giiiltj  of  a 
violation   of  '       "    '  ..      .      - 

the  trust   propertj' 


It  is  not  a  matter  of  course  for  equi- 
ty to  interfere  and  set  aside  a  purchase 
by  a  trustee  of  the  trust  estate;  but  if 
the  cestui  que  fruit  agrees  to  the  sale. 

the  purchase  will  stand.  And  In  such 
case,  a  court  of  law  will  not  permit  a 
stranger  to  raise  the  objection  or  in- 
validate the  sale.  Jactcson  v.  Van  Dalf- 
sen,  s  Johns.  (>J.  Y.)  43;  Wilson  v. 
Troup,  a  Cow.  (N.  Y.)  195;  14  Am. 
Dec.  4j8;  Johnson  v.  Bennett,  39  Barb. 
(N.  Y.)  337;  Villines  v.  Norfleet,  2 
Dev.  Eq.  (N.  Car,)  167;  Beeaon  *. 
Beeson,  9  Pa,  St.  171). 

Where  an   adminiitratrix  foreclosea 
_       ,  a  mortgage,  and  herself  purchases  the 

tly  buying  land  at  the  sale,  the  beneficiary  only 
iwn  sale,  in  can  call  the  purchaser  in  question, 
oruer  10  avail  nimself  of  the  cestui  que  Kern  v.  Chalfant,  7  Minn.  487. 
trust's  acquiescence  in  his  ownership  Of  course,  the  trustee  will  not  be  al- 
as a  bar  to  his  rights,  he  must  show  lowed  to  plead  his  fiduciary  relation- 
that  the  latter  was  fully  apprised  by  ship  in  avoidance  of  his  purchase.  Mc-  - 
him  of  the  nature  and  extent  of  the  Clure  v.  Miller,  i  Bailey  Eq,  (S. 
Car.)  107;  11  Am.  Dec.  5JJ. 

No  one  but  the  cestui  que  trust  can 
avoid  the  purchase  of  trust  property, 
made  by  the  trustee  In  his  own  name. 
Kern  v.  Chalfant,  7  Minn.  487.  Corn- 
fare  Baldwin  TT.  Allison,  4  Minn,  35. 

5.  Where  a  father,  by  deed,  creates  a 
voluntary  trust  in  favor  of  his  chil- 
dren, who  are  minors,  and  delivers  the 
deed  and  the  property  conveyed  by  it  to 
the  trustee,  who  accepts  the  trust,  the 
cesluis  que  trustent  are  not  concluded 
by  the  grantor's  ratification  of  a  pur- 
chase by  a  trustee  at  his  own  sale. 
Andrews  v.  Hobson,  33  Ala,  119. 

In  Miller  v.  Iowa  Land  Co„  56  Iowa 
374,  It  appeared  that  the  trustee  of  a 
railway  company   had  conveyed  some 
of  its  real  estate  for  their  own  benefit, 
in  payment  for  their   services  as  trus- 
tees, under  authority   from   the  board 
of  directors.    The  court   held  that  this 
Cow.  (N.   Y.)  338;   14  Am.    conveyance  was  valid   as  to  all  other 
"'      persons  except  the  beneficiaries,  and  as 
to  them,  it  was  voidable  only. 
4.  Monro  r.  Alaire,  1  Cai.  (N.  Y.)  310. 

6.  Wiswall  V.  Stewart,  3]  Ala.  433; 


I.  Dec.  76;  Jennison  v.  Hapgood, 
7  Pick,  {Mass.)  1;  19  Am.  Dec.  358; 
Boerum  v.  Schenck,  41  N,  Y.  183.  See 
also  Piatt  v.  Oliver,  3  McLean  (U.  S.) 
313:  Dunlap  V.  Mitchell,  10  Ohio  117; 
Beeson  v.  Beeson,  9  Pa.  St.  379;  Har- 
rington v.  Erie  County  Sav.  Bank,  101 
N.V.3i7. 

a.  McKlnley  f.  Irvine,  13  Ala.  &Si ; 
Thorp  v.  McCullum,  6  111.  614;  Larco 
V.  Casaneuava,  30  Cal,  560;  Rice  v. 
Cleghorn,  Ji  Ind,  80;  Harrington  -u. 
Brown,  s  Pick.  (Mass,)  5.9;  Jennison 
V.  Hapgood,  7  Pick.  (Mass.)  t;  10 
Pick.  (Mass.)  77;  19  Am.  Dec.  258; 
Litchfield  v.  Cudworth,  15  Pick. 
(Mass,)  31;  Baldwin  v.  Allison.  4 
Minn,  y;  Davoue  f.  Fanning, 
Johns.   Ch.   (N.   Y.)   352;    Wilson   i 


f, 


Dec.  458 ;  Waelper's  Appeal,  '1  Pa,  St. 
71;  Paniter  v.  Henderson,  7  Pa.  St. 
48;  McNish  V.  Pope,  S  Rich.  Eq.  (S. 
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n  Am.  Dec.  549;  Ruuell  v.  Pejrton,  4     tic«,  and  even  berore  the  court.     Col- 
Ill.  App.  473;  Brackenridge   V.   Hoi-     lins  v.  Smith,  r  Head  (Tenn.)  151. 

Where  the  president  of  a  eteamahtp 
^ompanj  held  a  mortgage  on  all  the 
reaaelB.and  had  authority  to  sell  them, 
and  did  at  a  private  sale  sell  them  to 
B  son,  taking  his  note  paj-able  in  one 
ar  tor  the  purchase-money,  and  then 
himself  continued  to  control  and  man- 
age the  vessels,  and  did  not  account  to 
his  son,  It  was  held  that  the  transac- 
tion should  be  set  aside,  and  that  the 
S»ndr.  Ch.  (N.  Y.)  37;  Colbum  r.  trustee  must  be  ordered  to  resell  the 
Morton,  5  Ablj.  Pr.  N.  S.  (N.  Y.)  315 ;  vessels  and  account  to  the  companj'  for 
Stile*  i>.  Stiles,  1  Lans.  (N.  Y.)  99;  the  proceeds.  Murraj  v.  Vanderbilt, 
Etertson  v.  Tappen,  5  Johns.  Ch.  (N.  59  Barb.  (N.  Y.)  140. 
Y.)  4gS;  Torrey  v.  Bank  of  Orleans,  9  A  party  who  holds  half  a  contract  of 
"  ■      •"■'■'-- .-  .  -^-       landir'^^-  ■-■        


KAm.  Dec.  549;  Russell  v.  Peyton,  4 
.App.  473;  Brackenridge  v.  Hoi' 
land,  1  Black f.  (Ind.}477;  )o  Am,  Dec. 
uy.  McCrory  v.  Poster,  I  Iowa  371 ; 
nmipB  V.  Overfiekl,  100  Mo.  ^; 
Mulford  V.  Minch.  11  N.  J.  Eq.  16 ;  64 
Am.  Dec.  473;  Ashuelot  Railroad  v. 
Elliott,  57  N.  H.  397i  Green  v.  Winter, 
1  Johns.  Ch-  (N.  V.)  27 ;  7  Am.  Dec. 
475;  Hart  V.  Ten  Eyck,  1  Johns 
(S.  Y.]  76;  Iddings  i>.Bnien,  4  Sandf. 
"■     "'    "  '  laj;  Moore  v.   Moore. 


1  right  and  half  ai 

,  ind  buys  under  an  adverse  claim, 

s  for  the  joint  benefit  of  himself  and 

the  beneRciary,  but  the  latter  must  re- 

'      ■■■'■■ but  if 


Paige  (N.  Y.)  650;  7  Hill  (N.  Y.)  360; 

Hawley  v.   Cramer,   4   Cow.  (N.  Y.) 

717;  Penman  v.  SIocutti,  41   N.  Y.  63  ; 

Jewett  V.   Miller,    lo   N.   Y.   40J  ;    6j 

Am.  Dec.  751;  Fulton  r.   Whitney,  66  fund  half  the: 

N.  Y.  J48;  Valentine   ti.    Belden,   30  the  trustee  rel 

Hun  (I^   Y.)  S41  ;  New   York  Cent,  title,  he  must  show  the 

Itu.  Co.   V.   National    Protection   Ins.  such   title,  or   on   a  division  between 

C&,  14  N.  Y.  91  ;  Hubbell  v.  Medbury,  himself  and  his  beneficiary,   he   must 

SJN.  Y.9S;  Slader.  Van  Vechten.  11  convey   the   land   relinquished   in  his 

fiuge  (N.   Y.)3i;   De  Caters  -n.   De  name.   M'Clanahan  ti.  Henderson,  1  A. 

Chautnont,  3  Paige  (N.  Y.)  178;  Mat-  K.  Marsh.  (Ky.)  3S8;  13  Am.  Dec.411. 

terof  OakW,  3  Edw.  Ch.  (N.  Y.)  47S;  A  trustee  purchasings  debt  due  from 


,   Mjei«,  3   McCord   Eq.  (S. 
Car.)  114;  16  Am.  Dec.  648. 

A  Inutee  may  become  the  purchaser 
of  tnut  property  levied  on  and 
•old  at  the  sheriff's  sale,  at  the  in- 
stance of  others,  and  he  should  be  re- 
imbursed for  his  expenditures  in  the 
purchase,  but  he 
beneficiary  of  tfai 


third  person, 
I  a  discount,  will  be  regarded  as  hav- 
ig  purchased  for  the  benefit  of  th« 
■stui  que  truit.  Matter  of  Oakley,  1 
dw.  Ch.  (N.  Y.)  478. 
A  trustee  who  purchases  an  incum- 
rance  upon  a  trust  estate,  takes  It  for 
deprive  the  the  benefit  of  the  estate,  and  cannot  lie 
'  ing  from     allowed  to  use  it  for  bis  own  ^benefit. 


the  purchase,  if  there  is  such  benefit.  Hawley  v.  Maucius,  7  Johns.  Ch,  (N. 

Spindler  v.   Atkinson,  3  Md.  409;    56  Y.)   174;   Green   i>.  Winter,   1   Johns. 

Am.  Dec.  755.  Ch.  (N.  Y.)  17;   Boyd   ».  Hawkins,] 

If  a  tniBtee  purchases  at  his  own  Dcv.  Eq.  (N.  Car.)  195. 
■ale,  and  immediately  sells  to  another,  An  administrator  who,  knowing  that 
si  in  advance,  according  to  a  previous  his  intestate  held  in  trust  for  third  par- 
agreement  that  such  other  should  not  ties,  certain  lands,  which  were  partly 
bid  at  the  sale,  equity  will  compel  him  paid  for,  permits  the  same  to  be  for- 
it  for  the  advance  to  the  ben-    feited,and  acquires  a  patent  in  his  


eSciary.     Wasson    v.    E  n  g  1  i  s 
Mo.  176. 

A  trnalee  for  creditors  suing  out  a 
mortgage  belonging  to  the  trust,  and 
purchasing  real  estate  at  such  sale  in 
bis  own  name,  acts  as  trustee  for  the 
creditors.  Campbell  t.  McL.ain,  51 
Pa.St.ioa 

Where  one  acted  as  frocbai 


on  the  sale,  will  be  compelled  to 
convey  to  the  real  parties  in  Interest. 
Carrier  v.  Feeker,  62   Mich.  441. 

Where  the  receiver  uses  trust  funds 
for  the  purchase  of  property,  the  profit 
accrues  10  the  benefit  of  the  ctstui  que 
Irust.  People  v.  Merchants'  Bank,  35 
Htir.  (N.  Y.)  97. 

Purchasing     property 


iDfanu  in   a  proceeding  for  partition,  funds,  he  will  be  deemed  to  have  taken 

and,  at  the  sale,  became   himself  the  the  property   in  trust   for  his  bencfici- 

pnrebascr.  it  was   held   that  the  pur-  ary.  Phillips  ti.  Overfield.  100  Mo.  466. 

chase  accrued  to  the  benefit  of  the  in-  Where  the  trustee  owned  a  half  in- 

(uil*,and  created  a  trust  in  their  favor,  terest  in   the  estate  and  held  the  oth- 

eren  a*  against  a  pnrchaser  with  no-  er   half  for   his   cestui   gue   trust  and 
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purchased  an  adverse  claim,  it  was  held 
that  the  ceitui  was  entitled  to  the  bene- 
fit of  half  of  the  claim  eo  purciiaeed. 
M'Clanahan  v.  Henderson,  3  A.  K. 
Marsh.  (Ky.)  388;  11  Am.  Dec,  412. 

A  perEon  having  occupied  part  of  a 
lot  of  land  adjoining  hts  own  under  an 
alleged  parol  contract  for  the  purchase, 
and  having  made  improvementB  there- 
on, assigned  his  property-  for  the  bene- 
fit of  creditors  ;  and  the  assignee,  being 
unable  to  obtain  a  consummation  of  the 
alleged  agreement,  made  an  absolute 
purchase  in  his  own  name,  it  waa 
held  that  the  purchase  inured  to  the 
benefit  of  the  ceslui  gut  trust.  Chapin 
V.  Weed,  i  Clarke  Ch.  (N.  Y.)  464. 

The  treasurer  of  a  corporation  who 
bujs  at  an  execution  sale  of  the  cor- 

E orate  propertj,  will  be  deemed  to 
ave  bought  for  the  company's  benefit 
and  not  for  his  own.  McAUen  v. 
Woodcock,  60  Mo.  174. 

An  executor  who  had  become  a  pur- 
chaser of  land  at  his  own  sale,  filed  an 
account,  purporting  to  be  a  final  set- 
tlement, in  which  he  charged  himself 
with  the  price  at  which  the  land  was 
bid  off  by  his  own  agent.  Afterward, 
he  sold  the  land  at  a  higher  price,  end 
it  was  held  that  he  could  not  set  up 
the  account  already  filed  to  estop  the 
legatees  from  claiming  further.  Shu- 
man's  Appeal,  37  Pa,  St.  64. 

A  trustee  of  the  equity  of  redemp- 
tion In  mortgaged  premises  cannot  be- 
come a  purchaser  upon  foreclosure  so 
as  to  remove  them  from  the  operation 
of  the  trust.  He  la  liable  to  be  called 
upon  by  the  cetttii  que  trust  for  an  ac- 
counting and  a  payment  of  the  rents 
and  profits.  Hubb«ll  v.  Medbury,  t,% 
N.Y.93. 

If  land  upon  which  a  judgment  held 
in  trust  for  infant  children  is  a  lien,  is 
purchased  by  the  trustee  at  a  price 
which  fails  to  satisfy  the  judgment  of 
hit  beneficiaries,  and  is  resold  by  him 
at  a  profit,  the  beneficiaries  may  re- 
quire that  said  profits  be  applied  to- 
ward the  payment  of  their  judgment. 
Peamster  v.  Feamster,  35  W.  Va.  1. 

If  a  trustee  purchases  claims  against 
the  trust  estate  at  a  discount,  the  courts 
will  not  permit  him  lo  derive  a  per- 
sonal profit  from  the  transaction.  The 
profit  inures  to  the  benefit  of  the  estate. 
He  may  demand,  however,  that  he  be 
reimbursed  the  amount  of  his  expendi- 
ture in  making  the  purchase,  with  in- 
terest.    Baugh  v.  Walker,  77  Va.  99. 

So,  a  trustee  who  purchanes  lands  at 
his  own  sale  conducted  under  an  order 


of  the  court,  and  uses  the  trust  funds 
to  pay  for  them,  must  account  to  the 
beneficiaries  for  all  profits  made  on 
a  re-sale,  even  though  the  order  of  sale 
allows  the  trustee  to  become  a  bidder. 
Baker'H  Appeal,  130  Pa.  St.  33. 

A  trustee  who  buys  in  property  un- 
der a  prior  incumbrance  and  at  a  price 
below  what  it  is  actually  worth,  will  be 
held  to  have  done  so  for  the  benefit  of 
his  beneficiary,  and  It  matters  not 
whether  tht  property  purchased  belongs 
to  the  trust  nor  whether  the  purchase 
necessarily  has  the  effect  of  injuring 
other  trust  property.  Fulton  v.  Whit- 
ney, s  Hun  (N.  Y.)  16. 

A  trustee  who  has  taken  a  convey- 
ance of  the  lands  of  his  testator  from  a 
purchaser  thereof  at  a  sale,  in  the  no- 
tice of  which  such  trustee  joined  with 
his  CO- trustees,  and  declared  with  I  hem. 
by  the  conditions  of  the  sale,  the  terms 
upon  which  it  must  be  made  (thereby 
accepting  the  trust),  cannot  relieve  him- 
self from  liability  to  his  cestui  gue  trust 
for  the  profits  which  he  made  on  a  re- 
sale of  those  lands,  on  the  ground  that 
he  did  not  take  out  letters  testamentary 
under  the  testator's  will.  Romaine  v. 
Hendrickson,  27  N.J.  Eq.  163. 

A  trustee  Is  not  allowed  lo  purchase 
the  trust  property,  when  gold  under  a 
prior  incumbrance,  for  his  own  benefit 
and  to  the  prejudice  of  the  beneficiary. 


Paige  (N.  Y.J  337;  Jewett  v.  Miller, 
10  N.  Y.  402;  65  Am.  Dec.  751. 

A  trustee  is  forbidden  to  deal  with 
the  property  tor  bis  Own  benefit  He 
cannot  purchase  an  outstanding  title 
and  hold  for  his  own  use  against  his 
cestui  gue  trust,  even  though  such  pur- 
chase is  at  a  judicial  sale  and  under  a 
title  superior  to  that  conveyed  to  him 
as  (ruElee.  Roberts  I'.  Moseley,  64 
Mo.  i;o7;  Crulchfield  v.  Haynes,  14 
Ala.  49.  See  also  Evertson  'v.  Tap- 
pen,   s  Johns.  Ch.  (N.  Y,)  497. 

He  cannot  acquire  any  interest  that 
is  hostile  to  that  of  his  beneficiary, 
Harrison  z>.  Mock,  lo  Ala.  iSj  ;  Adams 
V.  LaRose,  75  Ind.  471;  Shuey  i>. 
Letts,  90  Ind.  136;  Roberts  t.  Moseley, 
64  Mo.  e;o7  ;  Conger  v.  Ring,  11  Barb. 
(N.  Y.)  364;  Strceter  v.  Shultz,  45 
Hun  <N.  Y.)  408;  Toole  v.  McKier- 
nan.  48  N.  Y,  Super.  Ct.  163;  Goodin 
V.  Cincinnati,  etc..  Canal  Co.,  18  Ohio 
St.  169;  98  Am.  Dec.  qs ;  Lee  *.  Foi, 
6  Dana  (Ky,)  176;  Cavagnaro  v.  Don, 
63Cel.327;  Columbus  Co.  v.  Hurford. 
I   Neb,   146;  Stettinsche   i'.   Lamb,  tS 
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Ntb.  6t9;    Hawlej   v.   Mancius,   7  Cook   v.  Sherman,  ao   Fed.  Rep.  167. 

Johns.  Ch.   (N.   Y.)    174;  Kellogg   v.  See  also   note   of  J.  C.  Harper,  same 

Wood,  4  Paige  (N.  Y.)  578;  Morris  v.  case,  pp.  175-179. 

Joseph,   1  W.   Va.   ij6;  91    Am.   Dec.         In  Cook  i>.  Sherman,  10  Fed.  167,  two 

386;  Cook  v.  Berlin  Woolen  Mill  Co.,  directors  and   the   president  and  chief 

g.  Wis.  433.     See    also    California  engineer  of  the  Chicago,  etc.,  Railroad 

ode,  i   7333 ;    Dakota   Civ.  Code,  ^  Company   purchased    certain  lands  in 

130J.  advance  of  the  location  of  the  railroad 

A  court  of  equilv  under  no  circum-  line  and   of  the  depots  and  Etations  of 

)Unce«  will  allow  a  trustee  to  secure  a  the  road,  with  a  view  to  locating  the 

iebt  of  his  own,  not  secured  by   the  same  on  the  lands  bd  secured.     In  thai 

trust,  by  forming  a  combination  with  case,  the  court,  by  McCrary,  J.,  said : 

one  who  claims  adversely  to  the  cesluis  "  If   the    courts    should   enforce    such 

fMi  Irusleml.     Irwin  v.  Harris,  6  Ired.  contractE,  (hey  would  lend   their  sanc- 

Eq.  (N.  Car.)  315.  tion  to  a  practice,  the  inevitable  ten. 

Where  a  trustee  has  placed  himself  dency  of  which  is  to  encourage  breaches 

in  a  position  adverse   to   the  trust,  he  of  trust   to    the    sacrifice   of   private 

can  claim  no  benefit  under  it.     Ennor  rights  and  of  the  public  interest.     The 

v.  Hodson,  18  111.  App.  445.  managing  officers  of  guasi  public  cor- 

Anj   adverse  claim   which  he   pur-  poratione,  posEessing  vast   powers  and 

chases,  inures   to  t  h  e   benefit  of  the  engaged  in   great  enterprises,  are  too 

trust.     M'Clanahan   v.   Henderson,   1  apt  to  forget  that  they  are  not  to  have 

A  K.  Marsh,   (Ky.)   388;    12   Am.  any  interest  adverse    to   those   whom 

Dec  412.  they  represent,  and  the  courts  of  justice 

So  he  is  forbidden  to  hold  possession  should  not  in  the  least  relax  the  rule 

adverse  to  the  claims  of  biA  cestui  que  requiring   of  them   scrupulous  fidelity 

Irmti,  or  to  establish  any  title  thereby  and  entire  impartiality  in  the  discharge 

in  himself.     Huntly   v.  Huntly,  8  Ired.  of  their  official  duties." 
Eq.  {N.  Car.)  ajo.  A   director   occupies    one    of   those 

An  administrator  and  trustee  in-  fiduciary   relations    where  his  dealing 

retted  trust  funds  in   a  second  mort-  with  the  subject-matter  of  the  trust  and 

|ige  on  an  estate  upon  which,  in  his  with   the    beneficiary   is    viewed   with 

iDdividual    capacity,  he    held   a    first  jealousy  by  the  courts,  and   may  be  set 

mortgage.     A  building  upon  the  estate  aside   on   slight  grounds.     Koehler   v. 

burned,  leaving   the   security   insutfi-  Black   River   Falls  Iron   Co., »   Black 

cient  10  pay  both  mortgages.     It  (U.  S.)  71s;  D.ury  v.  Cross,?  Wall. 

was  held   that  the  trust   mortgage  <U.    S.)   399;  Twin-Lick  Oil    Co.   v. 

should  be  treated  as  senior  to  the  mort-  Marbury,  91  U.  S.  587;  Wickersham 
gage  which  he   held  individually,  c —  r^..,.^-..t.-     .^    f-i     ._  .  -m-j-i-  . 

at  against    the   assignee  of  such  f 

nx>rigage,   who  took  it  after  maturity  man   Steam  Coal   Co.  t:  (..iimoenana 

and  with  constructive,  if  not  actual,  no-  Coal,   etc.,   Co.,  16   Md.  456  ;  77  Am. 

tice  of  the  facts.    Shuey  v.  LatCa,  90  Dec.   311  ;  Cumberland    Coal    Co.   v. 

Ind.  ij6.  Sherman,  30  Barb,  (N.  Y.)  55}  ;  Rall- 

A  trustee  who  allows  trust  property  road  Co.  v.  Magnay,  ic,  Beav.  586. 
to  get  out  of  repair  for  the  purpose  of        U  pon  this  subject  Beach  says :  "  It 

pnrcbaaing  it,  and   thereby   does  pur-  Is   by  no   means   a  well-settled  point, 

chase  it  for  less  than  its  value,  should  what  is  the  precise  relation  which  dl- 

bt  chafed  with  id  full  value.     Prich-  rectors  sustain  to  stockholders.     They 

ard  V.  Farrar,  116  Mass.  313.  are  undoubtedly  said  by  many  author- 

Coiponrte  onam  Aoqnliliig  Iiit«rMta  ities   to   be   trustees,  but  this  is  to  be 

MT«n«   to  Tlioae    of    Btockbolden.  —  taken  only  in  a  general  sense,   as  the 

A  familiar  application  of  this  doctrine  term    is  to  be  applied  to  any  agent  or 

is  made   in   cases   where    the    officers  bailee    intrusted    with   ihe   care    and 

and  directors  of  corporations  have  at-  management  of   the  property  of  an- 

tetnpted  to  secure  some  personal  advan-  other.     It  is  certain  that  they  are  not 

tage  out   of  their  official    position,   In  technical  trustees.     ...     A  director 

violation  of  ihelrobligalions  as  trustees  whose  personal   interests  are   adverse 

for  the  stockholders.     The  officers  and  to   those   of    the   corporation   has   no 

directors  of  a  corporation  are  trustees  right  to  act  as  a  director.     As  soon  as 

lor  its  stockholders,  and  are  forbidden  he  finds  that  he  has  personal   interests 

in  equity  to  acquire  any  interest  hostile  which  are  in  conflict  with  those  of  the 

to  the  interests  of  the  stockholders.  See  company,  he  ought  to  resign."    Beach 
a7C.of  L.— 14                        209 


^aovGoOt^lc 


pAvm,  DntlM,  ud      TRUSTS  AND   TRUSTEES.  LkbUlUw,  sta. 

the  losses,  if  any,  fall  on  the  trustee,  and  the  cestui  que  trust  has 
the  option  of  ratifying  the  transaction  and  accepting  the  proceeds 
or  having  the  sale  set  aside.* 

There  are  cases,  it  is  true,  where  a  purchase  by  the  trustee  of 
the  trust  property  will  be  sustained.  But  this  apparent  exception 
is  not  an  actual  one.  It  extends  to  open  public  sales  conducted 
by  officers  of  the  court  who  are  in  no  way  under  the  control  or 
direction  of  the  trustee,  and  where  it  is  manifest  that  the  trustee 
is  party  to  no  combination  or  scheme  to  govern  the  price.  There 
can  be  no  opportunity  for  fraud  under  these  limitations,  and  hence 
sales  thus  made  wilt  be  upheld.*     Indeed,  it  sometimes  becomes 

on    Piivate  Corporations,  ^  340.     See  But  a  director  may  lend  money  to 

also  Cook  on  Stock  and  Stockholder,  his   corporation,  where   Ihe   money   Is 

Ij  648  el  leq.  needed,  and   the  loan  ig  openly  and 

In  Young  T.  Fox,  37  Fed,  Rep,  ^85,  conscientiously  made.     Twin-Lick  Oil 

the  general  manager  of  a  corporation,  Co.  v.  Marbury,  91  U,  5.  58;. 

Powell,  sold  his  thirty  shares  of   stock  1.  Ogden   v.   Larrabee,  57  111.  389; 

to  Young,  who  became  manager  in  his  Bush  v.  Sberman,  60  III.   160  ;  WaUon 

place,  and  who  paid  a  portion  of  the  r.  Shermai^,  84  III.  163;  Creveling  v. 

purchase  price   of  the  stock.     While  Frittn,  34  N.  J.  Eq.  134.     See  also  Sil- 

Young   was   acting   as   manager,    the  verthorn  i/.  McKinisler,  la  Pa.  St.  67; 

aheriff  called  on  him  with  an  attach-  De  Bevoise   v.   Sandford,  Hoffm.  Ch. 

ment  against  Powell  and  asked  if  Pow-  (N.  Y.)  191, 

ell  owned  any  stock  in  the  company.  Where  a  trustee,  having  power  to 
Upon  Young's  representation  that  the  sell  and  convey  land,  executes  a  deed, 
thirty  shares  belonged  to  Powell,  the  for  a  valuable  consideration,  of  a  part 
sheriff  sold  them,  Young  givingPowell  a(  the  trust  property,  and  Immediately 
no  notice  of  the  suit,  but  attending  the  thereafter  takes  a  reconveyance  of  the 
sale  and  buying  the  stock  for  (496.  premises  granted,  the  conveyance  is 
Young  having  failed  to  pay  the  t^.ooo  valid  at  law,  and  the  grantee  will  not 
when  due,  F.,  another  stockholder,  be  regarded  as  taking  as  truslee,  Jack- 
who  had  guarantied  its  payment,  paid  son  v.  Brooks,  6  Wend.  (N.  Y.)  416. 
it.  In  a  suit  between  them  as  to  the  An  administrator  Is  not  allowed  to 
ownership  of  the  stock,  Young  relied  agree  with  anyone  before  the  sate  to 
entirely  on  hie  purchase  at  Ihe  attach-  bid  off  the  land  for  his  own  benefit, 
ment  sale,  repudiating  his  purchase  but  the  moment  his  sale  Is  concluded, 
from  Powell.  It  washeld  that  he  must  he  may  agree  with  the  purchaser  for  a 
be  treated  as  holding  the  stock  in  trust  conveyance  to  himself.  Wortman  ii. 
for  Powell  and  F.,  and  that,  in  view  of  Skinner,  11  N.  J.  Eq.  358, 
his  conduct,  he  wag  not  entitled  to  Where  the  title  of  a  mortgagor,  re - 
have  the  (496  which  he  had  paid  re-  mainder-man,  or  beneficiary,  Is  de- 
funded  to  him.  Btroyed,  the  mortgagee,  tenant  for  Hfe, 

A   railroad   director   who   makes  a  or  trustee  may  acquire  the  real  title,  if 

contract  with  his  company  for  the  con-  his   condition   and   conduct   are    free 

struction  of  a  road,  is  forbidden  to  gain  from  fraud.     Price  v.  Evans,  16  Mo.  30. 

any  benefit   from  the  contract.     Euro-  But  a  JVeiv  Tork  court  has   held  that 

pean,  etc.,  Co.  v.  Poor,  59  Me.  177.  one  who  holds  mortgaged  lands  as  trus- 

Corporete  directors  are  trustees  for  tee  will  not  be  permitted  to  bu}'  of  the 

the  stockholders   and  cannot  buy  the  purchaser  at  the  foreclosure  sale  so  as 

property  of   the  corporation.     Cook  v.  to  acquire  an  Interest  adverse  to  that  of 

Berlin  Woolen   Mill  Co..  43  Wis.  433.  the   cestui   qu,  trus^t.      Toole  v.   Mc- 

In  Ihii  case  the  court,  by  Ryan,  C.  J.,  Kiernan,  48  N.  Y.  Super.  Ct.  163. 

said  :  "  A  distinction  is  recognized  in  S.  Prevoat  v.  Grati,  1   Pet.  {C.  C.) 

the  books  between   corporate  officers,  378;  Twin- Lick  Oil   Co.  v.  Marbury, 

whose  offices  are  of  the  essence  of  the  gl  U.  S.  587;  Allen  v.  Gillette,  137  U. 

corporation,  and  whose  oflices  are  mere-  S.   589;  Felton   v.  LeBreton,  91   Cal. 

ly  ministerial.     Courts   of  equltr  deal  457;  Barber  ti.  Bo  wen,  47   Minn.  118; 

with  the  former  as  trustees,  and  with  Baker   v.  Springfield,  etc.,  R.  Co.,  86 

the  latter  as  agents."  Mo,  75;  Flsk   v.   Sarber,  6   W,  &  S. 
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the  doty  of  the  trustee  to  buy  at  such  sales,  as  it  does  where,  by 
50  doing,  he  can  better  protect  the  estate,*  or  where  the  trustee 
already  has  an  individual  interest  in  the  property  and  must  pur- 
chase in  order  to  prevent  the  sacrifice  of  that  interest.* 

(P».)  i8;  Chorpenning's  Appeal,  31  loi  N.  Y.  167;  Froneberger  i^.  Lewis, 
Pi.  St.  315;  7a  Am.  Dec.  789;  Ltuk's  79N.  Car.  416;  McCelvej  v.  Thorn- 
Appeal,  108  Pa.  St.  15a.  son,  7  S.  Car.  18s;  Andereon  v.  But- 
In  Allen  v.  Gillette,  la?  U.  8.589,  ler,  31  S.  Car.  183;  Bohn  v.  Davis,  75 
tlie  court,  by  Lamar,  J.,  said:  "The  Tei.  24;  Farmer  v.  Dean,  33  Beav, 
principle  that  a  trustee  ma^  purchase  337;  Campbell  ti.  Walker,  5  Ves.  678. 
the  trust  property  at  a  judicial  sale  The  directors  of  a  corporation  may 
brought  about  bv  a  third  party,  which  buy  in  corporate  property  at  a  sale  un- 
lit had  taken  no  part  in  procuring,  and  der  the  foreclosure  of  a  mortgage  given 
oter  which  he  could  not  have  had  con-  to  them  to  secure  their  own  debt*, 
tFol,  is  upheld  by  numerous  decisions  McMurtry  v.  Montgomery  Masonic 
ofthis  court  and  of  other  courts  of  this  Temple  Co^  86  Ky,  106. 

ting  cases  in  this  note,  tu-  The  executor  of  a  will,  who  w 


ntrr  {citin 
).  It  is  tru 


.  s  true  tliat  the  rule  upon  this  a  legatee  and  trustee  for  certain  other 
sabjcct  03  stated  by  some  l«t-writer»  legatees,  purchased  at  a  sale  of  the  de- 
li more  stringent  than  that  stated  in  cedent's  real  estate  made  under  order 
these  cases.  1  Periy  on  Trusts,  $  30^ ;  of  court  to  pay  debts.  It  appeared  that 
Hill  on  Trustees,  $  350.  We  think,  he  was  a  £i>»,iji'(/e  purchaser,  that  there 
boweter,  that  the  lanf^age  employed  was  no  chilling  combination  or  con- 
bj  them  does  not  present  a  thorough  spiracy,  and  that  he  paid  the  highest 
■nd  perfect  generalization  of  theessen-  price  the  land  would  bring.  These  facts 
tial  principles  pervading  the  decisions  were  held  to  show  that  the  truEiee  did 
upon  this  subject.  They  are  In  mani-  not  sustain  the  inconsistent  relation  of 
its  conflict  with  the  uniform  current  vendor  and  vendee,  and  hence  the  rule 
of  decisions  of  the  supreme  court  of  that  the  cestui  que  trust  may  at  hie  op- 
TVxai,  which  are  our  guides  in  this  tion  abide  by  or  set  aside  a  purchase 
case."  The  court,  in  this  connection,  made  by  the  trustee  is  inapplicable. 
ciltd  Howards  v.  Davis,  6  Tei.  174;  Anderson  v.  Butler,  31  S.  Car.  183. 
ScDtt  v.  Mann,  ^  Tex.  725;  Good-  A  court  of  equity  will  not  allow  one, 
game  v.  Rushing,  35  Tex.  713 ;  Erskine  acting  as  trustee,  to  create  an  interest 
V.  De  LaBaum,  3  Tex.  406;  49  Am.  in  himself  opposed  to  that  of  his  bene- 
Dec.  75.  ficiary;  but  where  a  bona  fide  ciciiiiOT 
The  rule  which  forbids  a  trustee  afterward  becomea  trustee,  he  may 
from  purchasingfor  his  own  benefit  at  buy  in  a  judgment  against  tiie  benefi- 
hts  own  sale,  does  not  apply  to  the  clary  and  may  pursue  all  legal  reme- 
pisrdians  of  infant  heirs  who  purchase  dies  to  enforce  payment  of  it,  nor  has 
Isnds  belonging  to  the  ancestor's  ttie  cesltii  que  trust  a  right  to  demand 
estate  at  an  administrator's  sale,  held  to  know  how  much  the  former  paid  for 
onder  the  order  of  the  probate  court,  it,  Prevosl  c  Gratz,  Pet,  (C.  C)  364. 
the  guardian  having  no  power  or  con-  A  person  to  whom  certain  property 
trol  over  such  sale.  Barber  ti.  Bowen,  has  been  conveyed  in  trust  for  other 
47  Minn.  118.  parties,  is  not  thereby  debarred  from 
'  1.  See  Splndler  v.  Atkinson,  3  Md.  purchasing  or  levying  on  other  prop- 
409;  56  Am.  Dec.  7SS !  Munro  v.  Al-  erty.of  the  debtor  for  his  own  personal 
aire,  iCai.  Gas.  (N.  Y.)  183;  3  Am.  benefit.  Eldridge  f. Smith,  34  Vt.  484. 
I>ec-]30.  A  beneflciary  under  a  mortgage,  who 
I.  Michoud  ti.  Girod,  4  How.  (U.  is  also  trustee  with  power  to  sell,  holds 
^''  5°3;  Paucett  v.  Faucett,  i  Bush  a  power  coupled  with  an  interest,  and 
(Ky)  511 ;  89  Atn.  Dec,  639;  Colgate  may  be  a  purchaser  of  the  property  at 
r.  Colgate,  3^  N.  J.  Eq.  373;  Davoue  v.  a  sale  otherwise  fairly  made,  whether 
Panning,  i  Johns.  Co.  (N.  Y.J  151;  he  makes  the  purchase  himself  or  by 
BergenT.  Bennett,  i  Cai.Cas.  (N.  Y,)  his  agent  or  attorney.  So  held,  reluct- 
»;  I  Am.  Dec.  281;  DeCalers  u.  De-  antly,  in  deference  to  Howards  v. 
Chinmont  3  Paige  (N,  Y.)  178;  Cha-  Davis.  6  Tex,  i%i,ilisiiiiguiskiHg  Shan- 
pin  V.  Weed,  1  Clarke.  Ch.  (N.  Y.)  non  v.  Marmaduke,  14  Tex.  lao;  Scott 
1*4;  Abell  V.  Br«dner  (Supreme  Ct.),  v.  Mann,  33  Tex.  731. 
■5  N'.  Y.  Supp.  64;  Scholle  v.  Scholle,  A  trustee  may  purchase  the  trust 
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And  the  statute  sometimes  makes  a  special  provision  for  the 
purchase  by  the  fiduciary  at  his  own  sale,  always  requiring,  how- 
ever, that  there  be  perfect  fairness  in  the  transaction.' 

Wherever  such  sales  have  been  permitted,  it  has  been  because 
some  such  special  provision  of  the  statute  orsomc  order  of  the  court 
has  authoriired  the  transaction,  or  where  the  parties  holding  the 
beneficial  interest  and  having  authority  to  consent  or  ratify  the 
sale,  have  done  so,  and  there  has  been  entire  good  faith.*  But  if 
the  trustee  is  permitted,  by  the  court,  to  bid  at  his  own  sale,  he 
must  act  strictly  within  his  authority,  and  in  no  case  can  he  so 
bid  where  his  duty  conflicts  with  his  personal  interests.* 

property  at  a  judicial  sale  which  is  not  purchaser.  Tmboden  v.  Hunter,  13  Ark. 

under  hiG  control,  provided   he   acts  in  623  ;  79  Am.  Dec.  116;  Murdock'sCase, 

good  faith  and  to  protect  the  intercGta  3  Bland   (Md.)  ^ ;  10  Am.  Dec  361 ; 

of  himself  and  others.     Lusk's  Appeal,  Ljon  v.  Jones,  6  Humph.  (Ttnn.)  533. 

108  Pa,  St.  153.  a.  Kennedy  v.   Dunn,   58  Cal,  339; 

A  person  to  whom  certain  property  Faucetti^.  Paucett.  i  Bush  (Ky.)  511;  89 

has  been  conveyed   by   his  debtor,  in  Am.  Dec.  639;  Cumt)erland  Coal,  etc„ 

trust   for  other  parties,  is  not  thereby  Co.  v.  Sherman,  10  Md.  117  ;  Roberts 

debarred  from  purchasing  or   levying  v.  Rol)erts,  65    N.  Car.  37  ;  Ames  v. 

upon  other  property  of  the  debtor  for  Port  Huron  Log  Driving,  etc.,  Co.,  11 

his  own  personal  benefit.     Eldridge  v.  Mich.  139  \  83  Am.  Dec.  731 ;  €cholle 

Smith,  34  Vt.  J84.  V.  Scholle.  101  N.  Y.  167. 

It  was  held  in  Colgate  v.  Colgate,  33  A  guardian  ad  litem  may  obtain  the 

N.  J.  Eq.  371,  that  when  it  is  necessary  consent  of  the  court  to  his  bidding  at  a 

that  land  held  In  trugt  should  be  sold,  partition  sale.     Gallatian  v.  Cunning- 

and   the  trustee  is  in   a  situation  that  ham,  8  Cow.  (N.  Y.)  361. 

induces  him  to  eive  more  than  any  other  Although,  as  a  general  rule,  a  sale  by 

purchaser  would  give,  the  court  may  a  trustee  to  his  wife  would  beset  aside 

authorize  a  sale  by  him   at  a  full,  fair  on  thegroundof  her  relationship  to  the 

price,  to  be  approved  by  the  court,  to  trustee,  yet  it  is  In   the  power  of  (he 

himself,  or  to  someone  (or  his  benefit,  orphans  court  to  make  an  order  per- 

Ci7i»^Campl>elli'.  Walker,;  Ve6.678;  mitting  the  wife  to  bid.     Dundas' Ap- 

Michoud  v.  Girod,4  How.  (U.  S.)so3.  peal,  64 Fa.  8^335. 

1.  See  Huger  i/.  Huger,  9  Rich.Eq.  A   trustee   who   has   an   Interest   to 

(S.  Car.)  117  ;  Anderson  v.  Butler,  31  protect  by  bidding  at  a  sale  of  the  trust 

S.  Car.  183  ;  Gallatian  ti.  Cunningham,  property,  and  who  makes  a  special  ap- 

8  Cow.  (N.  Y.)  361.  plication  to  the  court   for  permission 

Thus  the  New   Tori  statute  permits  to  bid,  which,  upon  a   hearing  o(  all 

a  mortgagee  with  power  to  sell  to  be  a  the  parties  interested,  Is  granted,  can 

purchaser    at    such    sale.      Wilson   i>.  make   a  purchase  wliich  ia  valid  and 

Troup,   3  Cow,   (N.   y.)   196;  i4Am.  binding  upon  all  the  parties,  and  ob- 

Dec.  458;  Jackson  f.  Golden,  4  Cow.  tain  thereunder  a  perfect  title.  Scholle 

(N.  Y.)   366:  Slee  v.  Manhattan  Co.,  v.  Scholle,  101  N.  Y.  167. 

1  Paige  (N.  Y.)  48  ;  Ten  Eyek  v.  Craig,  Trustees  are  never  permitted  to  buy 

S   Thomp.  &   C.  (N.   Y.)  65;  3  Hun  the  trust  property,eicept  upon  author- 

(N.Y,)453.     But  this  power  exists  only  ity  of  the  court     Carson  -v.  Marshall, 

by   virtue   of  the   statute.     Dobson   v.  37  N.J.  Eq.  113. 

Racey,  3  Sandf.  Ch.  (N.  Y.)  60.     And  3.  Cadwalader's   Appeal,  64    Pa. 

a  purchase  by  such  a  mortgagee,  where  St.  393. 

not  expressly  so  empowered  by  statute.  For  cases  in  which  leave  was  granted 

may  be  set  aside  at  the  suit  of  the  ces-  by  the  court  to  the  trustee  to  bid  at  his 

lui.    Imboden  IP.  Hunter,  13  Ark,  631  ;  own   sale,   see   Michoud   !>.  GIrod,  4 

79  Am.  Dec.  i33 ;  Wade  v.  Harper,  3  How.  (U.  S.)  503 ;   Faucett  v.  Faucett, 

Yerg.  (Tenn.)  J83.  i  Bush  (Ky.)  511;   Colgate  ii.  Colgate, 

Of  course,    the    mortgagee  without  33   N.  I,   Eq.  '372 ;  Bergen  v.  Bennett, 

power  of  sale  is  under  no  such  restrlc-  1  Cal.  Cas,  (N.Y.)  10:  3  Am.  Dec. 381; 

tion,  for  he  basnoduty  to  perform  that  Gallatian  v.  Cunningham,  8  Cow.  <N. 

is  inconsistent  with  the  character  of  a  Y.)  361 ;  DeCaters  v.  DeChaumont,  3 
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This  prohibition  rests  upon  the  trustee  only  so  long  as  the 
tnist  continues ;  as  soon  as  that  ceases,  he  occupies  the  same  rela- 
tion to  the  trust  property  that  a  stranger  does,  and  may  have 
dealings  with  the  trust  or  acquire  the  trust  property  by  purchase 
or  otherwise,  so  long  As  he  acts  in  good  faith.* 

d.  Dealings  With  the  Beneficiary. — The  trustee  is  not 
forbidden  to  buy  directly  of  his  cestui  qut  trust,  but  the  burden  is 
on  him  to  show  a  full,  fair,  and  sufHcient  consideration,  and  it 
must  appear  that  the  cestui  had  power  to  sell,  and  had  the  fullest 
information  concerning  the  transaction  and  the  trust.'     But  the 

Piige  (N.  Y.}  178;  Schotle  v.  Scholle,  full  and  tair  disclosure  of  all  the  (acts 

101  N.  Y.  173;  Froneberger  v,  Lewitf,  as  enables  them  to  deal  with  him  on 

79  N.  Car.  436.  terms  of  perfect  equally.    Cook  v. 

1.  Munn  f.  BuTges,  70  III.  604;  Bush  Sherman,   3o   Fed.  Rep.    167;    4   Mc- 

r-Sherman.  80  liri6o;  Bali  v.  Carew,  Crary  (U.  S.)  10. 

ij  Pick.  (Mass.)  a8;  C  reveling  v.  "The  burden  is  on  the  trustee  to  es- 

Fritts,  34  N.  J.  Eq.  134;  Rammeisber^  tablisfa  that  there  was  such  a  bona  fide 

V.  kfitciiell,  39  Ohio  bt.  as.     See  Col-  contract  as  will  support  the  purchase 

tcm  V.  Stanford,  83  Cal.  351 ;  t6  Am.  in  ■  court  of  equity  on  a  careful  and 

St.  Rep.  137.  jealous  examination  of  all  the  circum- 

Where  trust  property  was  sold  under  stances,  and  a  rigid  Inquiry  Into  the 

I  decree   upon   advene   proceedings  perfect  fairness  and  propriety  of  the 

upon  an   incumbrance,  made  prior  to  transaction."    Graves  x:  Waterman, 63 

tile  trust,   and   the   trustee  afterwards  N.  Y.  657. 

purchased,  for  his  own  benefit,  from  a  A  court  of  equity  will  only  sustain 
ie»a  fide  purchaser,  it  was  held  that,  such  a  purchase  when  it  has  been  de- 
bf.the  sale  under  the  decree,  the  trust  llberately  agreed  and  understood  he- 
determined  and  the  suhtcquent  pur-  tween  them  that  the  relation  shall  be 
ehaie  by  the  trustee  was  valid.  De-  considered  dissolved,  and  the  court, 
Bevoisc  f.  Sandford,  Hoffm.  (N.  upon  a  scrupulous  examination  of  all 
Y.)  i^.  the   circumstances.  Is   convinced  that 

I.  Cook  V.  Sherman,  30  Fed.  Rep.  there  is  a  clear  contract,  and  that  the 

1&7;  Kennedy  v.  Kennedy,  z  Ala.  571 ;  cestui  intended  that  the  trustee  should 

Bryan  v.  Duncan,  1 1  Ga.  67;  Buford  v,  buy  ;  and  that  there  is  no  fraud,  con- 

Guthrie,  14  Bush  (Ky.)  677 ;   Bracken-  cealment,  or  advantage  taken  by  him. 

ridge  p.  Holland,  »  Blackf.  (Ind.)  377;  Beckett  v.   Tyler,   3   MacArthur   (D. 

MAm.  Dec.   123;   Buell   v.  Bucking-  C.)  319. 

hsDi,  16  Iowa  384;  85  Am.  Dec.  ,^i6;  The  burden  is  on  a  trustee  who  has 
Smith  T>.  Towns  bend,  37  Md.  368;  9a  purchased  the  trust  estate  from  the 
Am.  Dec.  637;  Farnam  v.  Brooks,  9  ceslui,  to  prove  the  fairness  of  the 
Pick.  (Mass.)  313;  Brown  v.  Cowell,  transaction;  as  all  presumptions  are 
116  Mass.  461  ;  Schwarz  i:  Wendell,  against  its  validity.  Lathrop  v.  Pol- 
Walk.  (Mich.)  367;  Staats   V.   Bergen,  lard,  6  Colo.  414. 

17  N.J.  Eq.  554,  397;  Graves  7'.  Water-  A  trustee  who  purchases  from  his 
man.  63  N.  Y.  657;  Bruch  ti.  Lantz,  a  cestui,  must  show  that  he  made  the 
Rtwie  (Pa.)  393;  3t  Am.  Dec.  458;  fullest  dleclosures  of  all  he  knew  as  to 
HcCants  V.  Bee,  i  McCord  Eq.  (S.  the  subject,  and  that  the  price  he  paid 
Car.)  383;  16  Am.  Dec.  610;  Hickman  was  adequate.  Spencer's  Appeal,  80 
r.  Stewart,  69  Tex,  155;  CoSee  i^.  Pa.St.317.  It  has  been  held  in  Wi"*"*- 
Ruliin.  4  Coldw.  (Tenn.)  4S7 ;  Puzey  jf>/f,  however,  that,  although  a  trustee 
n.Scnier,  9  Wis.  370;  Coles  ».  Treco-  may  purchase  of  the  ceiloi  fue  Irusl 
thick,  9  Vea.  347 ;  Morse  t.  Royal,  11  his  share  In  the  fund,  the  sale  is  void- 
Vet.  355.  able  at  the  election  of  the  cet/ui  que 

Where  one  of  several  joint  purchas-  trust.     Tatum  -v.  McLellan,  jo  Miss.  1. 

en  of  real  estate  has  taken  the  title  for  In  Puzey  v.  Senier,  9  Wis.  370,  the 

Ibeir  joint   beneflt,  with  authority  to  court,  by  CoXt,  J.,  said  :  "It  is  true,  In 

leli  and   divide    the   proceeds,   he   is  certain  cases,  the  trustee  has  been  per- 

<leemed  a  trustee,  and  cannot  purchase  mitted  to  buy  trust  property,  but  it  Is 

the  others'   Interests   save  upon   such  the    language   of    all    the   authorities 
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that  such  a  transaction  is  always  acru-  Cleveland  v.  Pollard,  i  Ala.  Sel.  Ca«. 

tinjzed   In   a  court  of  equitr  with   a  4S1. 

watchful  and  jealous  eje,  and  will  not  Dealing  between  a  trustee  and  bene- 

be  Fustained  to  the  disadvantage  of  the  ficiar^  in  relation  to  the   trust   estate 

ceslui qut  /mil,  except  upon  the  most  are  not  prohibited,  but  the  court 

complete  and  aatisfactorj  evidence  of  watches  Ihem  with  great  jealousy,  and 

good  faith  and  fair  dealing  on  the  part  the  trustee  Is  required  to  show  amrma' 

of  Ihe  trustee."     Citing  Stuart  v.  Kis-  tively  that  the  dealings   were  (air  and 

sam,  a  Barb.  (N.  Y.)  ^94;   Davoue  v.  for  a  reasonable  consideration,  so  as  to 

Fanning,   3  Johns.  Ch.   (N.  Y.)   3J3 ;  remove  all  suspicion  that  any  advan- 

Gibson  V.  Jeyes,  6  Ves.  Jr.  366.  tagewas  taken  of  the  confidence  which 

A   trustee  may  deal  with  the  ceatui  the  fiduciary  relation  inspires.     Allen 

gut  Irust  KTiA  may  purchase  his  share  v.  Bryant,   i   Ired.   Eq.  (N.  Car.)  376; 

in  the  funds.   The  cestui  que  trust  may  Boyd  ti.  Hawkins,  iDev.  Eq.(N.  Car.) 

either  avoid   the   sale,  or,  by  acquies-  loc;  Marshall  t/.  Stephens,   7  Humph, 

cence,  confirm  it;  it  is  for  him  to  say  (Tenn.)  159. 

whether  It  shall  stand  or  not.  Tatum  Contracts  between  a  trustee  and  his 
v.  McLellan.  50  Miss.  I.  beneficiary,  or  guardian  and  ward, 
But  deeds  from  the  beneficiary  to  the  soon  alter  the  ward  becomes  of  age,  or 
trustee  will  beset  aside  if  il  appear  that  ot  one  acting  as  guardian,  are  voidable 
the  ctslui  was  ignorant  of  the  value  of  by  the  latter,  provided  he  seeks  to 
the  property  and  sold  it  Tor  an  inade-  avoid  them  in  a  reasonable  time.  John- 
quflte  price.  Smith  v.  Townahend,  37  son  v.  Johnson,  5  Ala.  90. 
Md.  388;  g3  Am.  Dec.  637.  Where  a  cestui  que  trust  has  under- 
Other  DaAllnn  With  th«  Bensfl-  taken  to  indemnify  his  trustees  for  a 
Diary. — The  same  principles  govern  all  breach  of  the  trust,  the  court  of  chan- 
dealings  between  trustee  and  cm/hi,  and  eery  requires  to  be  satisfied  that  he  was 
such  dealings  arcjealously  watched  by  tree  to  act  ai  a  rational,  intelligent 
the  courts.  McCsnts  v.  Bee,  1  Mc-  man,  and  if  he  appears  to  have  l>een 
Cord  Eq.  (S.Car.)  383;  16  Am.  Dec.  governed  by  the  belief  that  he  was  in 
tit);  Gibson  ti.  Jeyes,  6  Ves.  Jr.  366;  a  state  of  dependence  upon  them,  such 
Ringgold  V.  Ringgold,  i  Har.  &  G.  indemnity  will  not  be  regarded.  Rlng- 
(Md.)  n  ;  iS  Am.  Dec.  350.  gold  v.  Rinnold,  i  Har.  &  G.   (Md.) 

The  rule  as  followed  by  the  Illinois  11;  i3  Am.  Dec.  350. 

decisions,  is  stated  in  Thorp  v.  McCul-  A  contract  made  between  the  executor 

lum,  6  III.  614,  to  be,  that  one  standing  and  the  life  beneficiary  to  whom  thein- 

in  a  fiduciary  relation  cannot  deal  on  comeof  a  certain  fund  was  to  be  paid  by 

his  own  account  wittl  the  person  or  the  the   terms  of   the  will,   after   eighteen 

thing   affected   by    the    trust  relation,  yean  had  passed  without  any  account- 

Follotued  by  Wickliff  v.  Robinson,  18  ing  by  the  executor,  whereby  he  agreed 

111.  14s;  Dennis  ti.  McCagg,3l  HI. 439;  to  support  the   beneficiary  during  her 

Miles  'v.  Wheeler,  43  III.  133  ;  Munn  v.  life,  in  lieu  of  paying  her  the  income 

Bulges,  70  111.  604  ;  Bush  v.  Sherman,  of  the  fund,  will  not  bind  the  beneficl- 

80  ni.   160  ;  Ward   v.   Armstrong,  84  ary,  though  she  was  of  sound  mind  and 

111.   151;  Fast  I'.   Mcpherson,   98   111.  fully  understood  the  nature  and  effect 

406;  Allen   V,   Jackson,  i3i   111.  567;  of  the  contract,  unless  evidence  is  ad - 

Vallette  v.  Tedens,  i3i   111.  607.     And  duced  which  affirmatively  shows  that 

It  applies  10  all  who  hold  tiduciary  re-  she  had  knowledge  of  all  facts  bearing 

lations,  as  well  as  trustees,  Btrlctfy  so  on   the   contract,  and   that   she   acted 

called.    Colton   i>.  Field,  18  111.   App.  therein   advisedly  and  without  undue 

354.     See  Reed  v.  Peterson,  91  111.  288.  influence.     In   re   Hodges'   Estate,  63 

In  an  action  bv  a  trustee  of  the  sep-  Vt.  661. 

arate  eetate  of  a  'feme  covert,  to  recover  In  Whiteside  v.  Taylor,  105  III.  496, 

a   debt   from   her,  it  is  not  enough  to  it   was   held   that   where   a  trustee  is 

prove  that  the  articles  were  furnished  seeking  to  purchase  from  his  irfjfui^He 

at   her  request,  on   the   credit   of  her  trust,  he  is  not  bound   to  disclose  that 

separate  estate,  and  were  suitable  for  he  has  already  sold   half  of  the  prop- 

her  condition  in  life;    it  is  necessarv  crty,  if  the  deed  is  duly  recorded, 

to  repel  the  presumption  of  bad  faith  The  fairness  of  a  contract  by  which 

which  such  a  transaction  gives  rise  to,  the   trustee  purchases   trust   property 

and  it  must  be  shown  that  the  charges  directly  from  the  cestui  que  trust  Is  a 

were  reasonable,  and  that  the  trustee  question  of  (act  for  the  jury.     Brown 

made    no    profit    by    the   transaction,  v.  Crowell,  1 16  Mass.  461. 
214 
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purchase  by  the  trustee  of  the  cestui  que  trust,  puts  an  end  to  the 
trust.'  Indeed,  the  parties  may,  under  certain  conditions,  first 
dissolve  the  trust  relation,  and,  putting  themselves  at  arm's  length, 
deal  freely  with  one  another,* 

7.  Co-Tnuteet. — The  duties  and  liabilities  of  co-trustees  are  joint 
and  not  individual.  Co-trustees  may  not  act  independently  of 
one  another  nor  ignore  each  other  in  the  management  of  the  es- 
tate. The  trust  is  entitled  to  the  benefit  of  the  united  judgment, 
discretion,  and  ability  of  all  the  trustees  selected,' 

1.  Johnson   v.   Johiuoii,   j    Ala.  go;  (N.  Y.)  653;   Sherwood   r.   Rcadc,  7 

Chalmer  v.  Bradley,  i  lac.  &  W.  51-  HiU   (N.  Y.)  431;   DeFeyster  v.  Fer- 

I.  InColtonf.Stanford,82Cal.3i;i;  rers,  n  Paige   (N.  V.)  13;  Sinclair  i', 

16  Am.    St.   Rep.  137,   the   court,  t>y  JackBon,  3  Cow.  (N.  Y.)  543;  Wilder  u. 

Palerson,  J_  aaid ;  "If  at  the  time  of  Kanney,  95  N,  Y.  7;  Vandever"*   Ap- 

the  purchaie,  or  compromise,  the  tru»-  peal,  8  W.  &  S.  (Pa.)  405;  43  Am. Dec 

tec  has  shaken  off  his  fiduciary  charac-  305  ;  Blin  v.  Hav,  3  Tyler  ( Vt.)  304;  4 

ter  and   the  confidence  which  Is  pre-  Am.  Dec.  738;  Low  v.  Perking,  10  Vt. 

(nmed  to  reeuit  therefrom,  it  matters  532;  33  Am.  Dec.  317;    Lipse  i>.  Spear, 


t  what  has  occurred  immediately  4  Hughes  (U.  S.)  535;  Lee  v.  Ssnkey, 
preceding  or  long  prior  to  the  final  L.  R.,  15  Eq.  304;  Fellows  v.  Mitchell, 
trantaction.     In   other   words,    if    the     i  P.   Wme.  83;  Churchill  i>.  Hobson,  a 


tnnsaclion  is  one  in  which  the  trustee  Vcm.  141 ;  Leigh  v.  Barry,  3  Atk.  584; 

may  lawfully  deal  with  his  cestui  que  Belchler    v.    ParKons,    Ambl.    319; 

/mj/ by  first  dissolving  the  trust  rela-  Chambers  r.  Mlnchln,  7  Ves.  19S;  En 

tion,  it  is  not  too  late  for  him  to  do  so  p.  RIgby,  19  Ves.  463 ;  Right  v.  Cal- 

at  any  time  before  the  eeitui  que  trust  hill,  i  East  401 ;  Cole  v.  Wade,  16  Ves. 

is  prevented   from  making  a  full  and  44;  Down  v.  Worrall,  1  Myl.  &  K.  ,^6i; 

bir  Investigation  and  consideration  of  Townsend  v.  Wilson,  1  B.  &  Aid.  608; 

tile  business  in  hsjid,  and  before  he  ex-  Nallor  v.  Goodall,  47  L.  J.  Ch.  53. 
ecutes  the  contract."  Pow*n,  Jolot. — All  orseveral  trustees 

1.  Gp-TnutvM. — Perrysaysr  "  Where  must  join  Ijoth  in  receipts  and  convey- 

asetttor  vests  his  property  In  several  co-  ances;  their  power  over  the  trust  estate 

trustees,  they  all  form  as  it  were,  one  being  equal  and  undivided,  they  cannot 

collectiTe   trustee,"     Perry  on  Trusts,  act  separately.     Latrobe  ti.  Tlernan.i 

f  411.  Md.  Ch.  474  ;  Ridge  ley  p.  Johnson,  11 

And  Lewin;  "  Where  the  adminis-  Barb.  (N.  Y.)  527. 
tmtlon  of  the  trust  is  vested  in  co-trus-  Separate  conveyances,  not  for  a  char- 
lees  they  all  form,  as  it  were,  but  one  ity  or  public  trust,  are  void.  Chapin  v, 
collective  trustee,  and  therefore  muBt  First  Universalist  Soc,  8  Gray  (Mass.} 
execute  the  duties  of  their  of-  580.  A  s&le  and  conveyance  by  one  of 
Gee  in  their  joint  capacity."  LewIn  on  two  trustees  Is  void,  Wilbur  v.  Almy, 
Trusts  and  Trustees,  p.  "358 ;  Sloo  r.  13  How.  (U.  S.)  180;  Learned  u.  Wel- 
Uw,3Blatchf.  (U.  S.)  459;  Wilbur  I^  ton,  40  Cal.  349;  Sinclair  v.  Jackson,  8 
Almj,  13  How,  (U.  S.)  189;  Patterson  Cow.  (N.  Y.)  553;  Van  Rensselaer  n, 
V.  Leavitt.  4  Conn.  50 ;  10  Am.  Dec.  Akin,  ai  Wend.  {N.  Y.)  540 ;  Ham  -v. 
98;  Smith  -v.  Wildman,  37  Conn.  384;  Ham,  58N.H,  7o;and  a  court  of  equity 
£>/.GrifBn,3Gill&  J.(Md.}ii6;Cox  will  order  a  reconveyance.  Heard  f. 
V.  Walker,  a6  Me.  504;  Heard  v.  March,  11  Cush.  (Mass.)  580.  Neither 
March,  la  Cush.  (Mass.)  580;  Ames  f.  can  make  a  contract  to  convey  which 
Armstrong,  106  Mass.  15;  Towne  v,  will  bind  the  other.  Wilder  v.  Ran- 
Jsquith,  6  Mass.  46;  4  Am.  Dec.  84 ;  ney,  95  N.  Y.  7;  nor  a  valid  lease  of  the 
Austin  V.  Shaw,  10  Allen  (Mass.)  553 ;  estate,  Sinclair  v.  Jackson,  8  Cow.  (N. 
Shaw  V.  Canfield,  86  Mich,  i  ;  White  v.  Y.)  543;  and  a  lease  given  by  a  part  of 
Watkins,  23  Mo.  433;  Hili  -u.  Josselyn,  the  trustees  can  give  the  lessee  no  bet- 

aSmed.  S  M.  ( Miss.)  $97;   Crane  v,  ter  right  to  disposition  than  the  residue 

tam,  36  N.J.  Eq.  378;  King  v.  Stow,  of  the  trustees  have,  though  they  are 

6  Johns.  Ch.  (N.   Y.)  323;   Green  v.  in  the  minority.     Coj   v.  Walker,  36 

Miller,  6  Johns.    (N.  Y.>   39;   5  Am,  Me.  504. 

Dec  184;   Shook   v.  Shook,  19  Barb.        One  of  several  co-trustees  cannot,  in 
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For  this  reason  they  may  not  delegate  discretionary  power 
among  themselves,  nor  escape  responsibility  for  the  safe  exercise 
of  the  entire  trust  by  distributing  the  duties  among  themselves 
and  dividing  its  responsibilities.* 

the   absence  aX  authority  or  pressing  Car.)  165;  Evans' Estate,!  Ashm.  (Pa.) 

necessity,  make  *  bindlag  contract  for  470;    McMurray    v.    Montgomeir.   3 

repairs   to   the   trust   estate,  Busse   v.  Swan  (Tenn.)  374;  and  the  sale  of  the 

Schenck.  12  DaljCN.  Y.)  13 ;  nor  pledge  propertT  by  one  trustee  to  his  co-trus- 

the  propertj,  Ham  f.  Ham,  58  N.   H.  tees  is  illegal,  and  renders  them  jointlT- 

70;  nor  assign  a  mortgage  held  by  them,  responsible.     Ringgold  v.  Ringgold,  1 

Austin  V.  Shaw,  10  Allen  (Mass.)  ,s53.  Har.  &  G.  <Md.)  ii;  18  Am.  Dec.  250. 

They  must  all   unite  and  bring  an  ac-  Where   trustees  divide  the  amount 

tion  on  behalf  oF  the  estate.    Thatcher  of  the  trust  fund  between  them,  they 

V.   Candee,   4  Abb.   App,   Dec.    (N,  are    both   responsible    for    the  whole 

Y.)  387.  amount,  and   not  each  for  the  amount 

A   deed   of  trust   to   the  trustees,  received    by   him   only,   Thomas   v. 

,,.L_-_    --■— inistrators,  and  Schruggs,  10  Yerg.  (Tenn.)  400;  and 

ir  survivore  of  this,  though  the  division  was  made 
utors,  adminis-  with  the  consent  of  the  beneficiary, 
trators  or  assigns,  or  it  majority  of  Graham  i^,  Austin,  3  Gratt.  [  Va.)  273. 
them,"  implies  that  the  majority  have  One  trustee  is  not  eiempted  from 
power  to  execute  the  provisions  of  the  liability  by  the  fact  that  the  duties  of 
deed.  Ratcliffe  v.  Sangston,  18  the  trustees  have  been  exclusively  per- 
Md.  383.  formed  by  his  co-trustees  with  his  con- 
When  an  estate  Is  conveyed  to  trus-  currence  and  consent.  He  is  account- 
tees  and  the  survivors  or  survivor  of  able  for  the  management  of  the  co- 
them, with  the  power  to  appoint  anew  trustees,  to  whom  he  has  thought 
trustee  in  case  of  the  death  of  any  of  proper  to  delegate  his  power,  to  the 
their  number,  the  surviving  trustees  same  extent  as  if  they  had  been  e»e- 
may  sell  and  give  a  good  title  without  cutedbyhlmself.  Maccubbinn.Crom- 
making  such  appointment.  Belmont  well,  7  Gill  &J.(Md.)  157.  They  are 
■V.  O'Brien,  13  N,  Y.  394.  both  liable  for  the  proceeds  of  stock 
A  majorig'  cannot,  by  the  adoption  belonging  to  the  trust  fund,  although 
of  any  rule  or  resolution,  exclude  one  such  proceeds  passed  wholly  into  the 
of  their  number,  and  so  divest  him  of  hands  of  one  of  them.  Spencer  v. 
his  rights  as  to  make  his  subsequent  Spencer,  11  Paige  {N.  Y.)  199. 
act  of  obtaining  possession  of  the  trust  Two  or  more  trustees  who  jointly 
fund  a  totl.  Church  v.  Stewart,  37  receipt  for  the  trust  funds,  are  each 
Barb.  (N.  Y.}  ^53.  liable  presumptively  for  the  entire  sum, 
1.  See  articles  by  Arthur^  Biddle,  even  though  a  part  of  it  may  have  gone 
Esq.,  on  "  Delegation  of  Discretionary  Into  the  exclusive  possession  of  one  of 
Powers  by  a  Trustee,"  la  Cent.  L.  J.  them.  Monell  r.  Monell,^  Johns.  Ch. 
a66,  and  13  Cent.  L.  J.  390;  Crewe  (N,  Y.)  283;  9  Am.  Dec.  198;  Johnson 
■V.  Dicken,  4  Ves.  971  Gill  v.  Atty.  r.  Johnson,  i  Hill  Eq.  (S.  Car.)  377; 
Gen'l,  Hardr.  314;  Sadler  v.  Hobbs,  29  Am.  Dec.  84;  McKim  v.  Aulbach, 
2  Bro.  C.  C.  114;  Sloo  V.  Law,  3  130  Mass.  484;  39  Am.  Rep.  473; 
Blatchf,  {U.  S.)  471;  Chapin  v.  First  Deaderick  v.  Cantrell,  10  Yerg. 
Universallst  Soc,  S  Gray  (Mass.)  583  ;  (Tenn.)  163 ;  31  Am.  Dec.  578. 
Holcomb  V.  Holcomb,  11  N.  J.  Eq.  Where  a  trustee  has  suffered  the  en- 
aSl;  Sinclair  v.  Jackion,  8  Cow.  (N.  tire  trust  funds  to  pass  into  thecontrol 
Y.)  544;  State  V.  Guilford,  15  Ohio  of  his  co-trustee,  he  is  liable  for  the 
593;  Vandever's  Appeal,  8  W.  &  S.  acts  of  the  co-trustee  in  reference 
(Pa.)  40S  ;  4a  Am.  Dec.  281,  thereto.  Royall  v.  McKeniie,  25  Ala. 
UaDlUUes,  Joint— Wtasu.— A  inistee  363;  Fox  i/.  Taj,  89  Cal.  339;  33  Am, 
permitting  his  co-trustee  to  take  the  St.  Rep.  474;  Porter  v.  Moores,  4 
trust  fund  into  his  exclusive  possession  Hcisk,  (Tenn,)  25 ;  Hughlett  v.  Hugh- 
and  control,  is  jointly  answerable  with  lett,  5  Humph,  (Tenn.)  474;  Breen 
him  forit,  Monell  v.  Monell,  5  Johns,  v.  Gillet,  115  N.  Y.  10;  13  Am.  St, 
Ch,  (N.  Y.)  a83;  9  Am.  Dec.  398;  Rep.  764;  Bone  !■.  Cooke,  McClel.  168, 
Rayall  v,  McKenzie,  35  Ala,363;  Gra-  See  Langford  v.  Gascoyne,  11  Vea. 
ham  t>,  Davidson,  3  Dev.  &  B.  Eq,  ( N,  3331  Williams  v.  Nixon,  a   Beav.   471 ; 
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"  It  has  been  more  than  once  asserted,"  says  a  learned  author, 
"  that  there  are  certain  cases  where  trustees  may  delegate  their 
powers,  which  constitute  an  exception  to  the  rule  we  have  laid 
down  "  (that  a  trustee  cannot  delegate  a  discretionary  power), "  as 
where  a  trustee  is  resident  abroad  or  where  there  is  a  case  of 

s  different.  The  transaction 
of  the  ordinary  business  of  the  trust,  which  involves  no  special 
personal  fitness  in  the  one  who  must  conduct  it,  and  calls  for  the 
exercise  of  no  particular  degree  of  judgment  or  discretion  upon 
his  part,  may  legally  be  deputed  to  one  of  a  number  of  trustees 
by  the  others,  and  they  will  be  liable  for  losses  only  where  they 
have  been  guilty  of  negligence  in  connection  with  such  delega- 
tion of  power.*  If  trustees  may  delegate  such  powers  to  agents 
and  employes,*  there  can  be  no  reason  to  forbid  them  from  dele- 
gating the  performance  of  like  duties  to  certain  of  their  own 
number. 

A  trustee  cannot  be  held  responsible  for  a  loss  or  injury  to  the 
estate,  occurring  through  the  fault  of  a  co-trustee,  if  he  himself 
has  been  blameless.*     Co-trustees  who  continue  the  business  of 

iOTP.  Campbell,   i   Sch.  &  Let.  341;  S.  Howard  F.   Ins.  Co.  v.  ChMe,  e 

lodbinl  v.  Cooke,  36  L.  T.  N.  S.  504;  Wall.  (U.  S.)  509. 

IS  W.  R.  5SS-  '■  See  itifira.  thia  Utle,  Deltgatio*  of 

The  trustee  who  receivFE  anj' of  the  Povitrs  and  Dvtits. 

proceeds  of  a  transaction  must  person-  4.  Banks  v.  Wilkes,  3  Sandf.   Ch. 

llljsee  to  their  application.     He  may  {N.  Y.)  99  ;  Kip  v.  Deniston,  4  Johns, 

not  turn  tbem  over  to  his   co-trustee  (N,Y.)33;  Matter  of  Cozzens' Estate, 

for  investment  or  distribution  and  thus  (Surr.  Ct.),  15  N.  Y.  Supp.  771 ;  State 

escape  responsibllltj.     Fox  i*.  Tay,  89  %:   Guilford,    15   Ohio    593;  Fesmire's 

Cal.339;  33  Am.  St.  Rep.  474,  Estate,  134  Pa.  St.  67  ;  19  Am.  St.  Rep. 

The  rule  that  where  trustees  unite  in  676;  Glenn   *.  McKim,  3  Gill   (Md.) 

the  execution  of  a  power  of  sale  and  366  ;  Williams  ii. Taylor,  4  Fort.  (Ala.) 

one  receives   the   money    all   will   be  J34  ;  Griffin  w.  Macaulay,  7  Gmtt.  (Va.) 

liable,  does  not  govern  where  the  one  476;  Boyd  r.  Boyd,  3  Gratt.  (Va.)  113; 

teceivine    was   allowed   to    hold    the  Palmer  v.  Jones,  1  Vern.  1S4;  Mann  f. 

money   for  twenty  years  with  the  con-  Ballet,  1  Vern.  44 ;  Howard  f.  Webster, 

lent  of   the  cestui,  who  was  sui  juris,  Sel.  Cas.  in  Cfa.  J3. 

and  the  other  trustee  received  no  bene-  He   ie  under  no  obligations  lo  take 

fit    L.aurel   County   Ct.  v.   Trustees,  measures  against  his  co-tnialee,  except 

etc.  (Ky.  1891),  20  S.  W.  Rep.  158.  upon  probable  cauae.    Wood  v.  Brown, 

L  Mr.  Biddle,  in  13  Cent  L.  J.,  p.  193,  34  N.  Y.  337;  State  v.  Guilford,  18  Ohio 

ciliiir  and   quolinff  from    Rossiter  f.  500  ;  Irwin's  Appeal,  35  Pa.  SI.  394. 

Tralalg»r  L.  Assur.  Assoc.,  37   Beav.  Unless    trustees     have    made    some 

^1;  Stuart   V.  Morton,  14   Moore   P.  agreement   by   which   they   have  ei- 

C.  31:  pressly   agreed  to  be  bound   for  each 

"  In  matters  of  discretion,  in  contra-  other,  or  have  by   tbeir  own  voluntary 

dtstinclion  to  ministerial  acts,  co-trus-  co-operation    or   connivance     enabled 

tees  cannot  act  separately  in  discharg-  each  other  to  accomplish   some  known 

lag  Iheir  trust;  their  receipts  and  their  object  in  violation  of  the  trust,   ihey 

certificates  of  bankruptcy  must  be  joint,  cannot  t>e  held  responsible  for  the  acts 

A  ease  of  urgent  necessity  might  be  an  of  each   other,     Taylor  v.  Roberts,  3 

eiception  to  the  rule;  but  if  the  other  Ala.    83;  Henson    v.  Williamson,    74 

tnutee  might  be  consulted,  such  neces-  Ala.  195 ;  Chambers  v.  Smith,  30  Ala. 

dty  does  not  exist."     Vandever's  Ap-  368;  Latrobe  v.  Tiernan,  1    Md.   Ch. 

peal,  8   W.  &    S.   (Pa.)   405;  43   Am.  474. 

Dec.  305.  A   trustee   Is   not   liable  for   money 
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an  estate  do  not  sustain  the  relation  of  partners,  and  where  one  re- 
tires he  is  not  liable  for  purchases  made  in  the  course  of  business 
by  the  other  trustees  after  his  retirement,  even  though  the  pur- 
chases be  made  from  one  with  whom  the  firm  had  already  bad 
dealings  and  who  knew  nothing  of  the  withdrawal  of  the  trustee.* 
Each  trustee  must  be  watchful,  and  if  the  exercise  of  care  upon 
his  part  might  have  prevented  the  waste  or  injury  at  the  handsof 
the  delinquent  trustee,  he  will  be  liable  for  the  loss.* 

received  by  his  CD-trustee  in  the  regular  Dix  i^.  Burford,  19  Beav.  409;  Egbert 
discharge  of  the  trust,  though  he  miy  v.  Butter,  11  Beav.  560  ;  West  v.  Jones, 
join  in  the  receipt  therefor;  but  when  i  Sim.  N.  S.  105.  See  also  Wafker  v. 
he  joins  in  a  receipt  for  money  which  Walker,  88  Kv.  615  ;  Tichenor  v.  Tich- 
the  co-tnistee  had  no  right  to  receive,  enor,  43  N.  J.'Eq.  163. 
he  will  be  considered  as  co-operating  One  of  several  trustees  cannot  re- 
in a  breach  of  truet,  and  will  be  held  main  passive,  if  he  knows  of  irregular 
liable.  Wallis  v.  Thornton,  3  Brock,  fconduct  on  the  part  of  his  associates, 
(U.  S.)  433.  without  rendering  himself    liable   for 

A  trustee  is  not  responsible  for  a  loas  such  irregularities.     Matter  of  Niles, 

resulting  from   his   having   taken   un-  113N.  Y,  547. 

authorized  securities  from  the  solvent  Co-trustees  authorizing  one  of  their 
estate  of  a  deceased  co-trustee  in  whose  number  to  receive  and  control  the 
hands  the  fund  had  been  left.  Ormis-  trust  fund  are  liable  for  any  loss  or  de- 
ton  Ti.  Olcott ,  84  N .  Y,  339,  reversing  falcation  of  such  trustee,  resulting  from 
'33  Hun  (N.  Y.)  3^0.  their  negligence  in  failing  to  take  ae- 

A     trustee    acting    for    conformity,  curlty,  or  look  after  the  fund.    State  v, 

merely  for  the  purpose  of  enabling  his  Guilford,  i  j  Ohio  593.     But  this  would 

co-trustee,  who  has  taken  upon  bimself  be  rather  the  liability  of  the  principal 

the  more  responsible  duties  of  an  active  for  the  agent     Home  v.  Prlugle,  8  CI. 

trustee,  to  transmit  or  acquire  title,  or  &   F.   364;   Toplls   v.  Hurrell,    19 

make  collections,  is  not  as  a  rule,  re-  Beav.  437. 

sponsible  for  the  estate  thus  coming  to  A  sole   trustee  suffered  the  fund  to 

the  hands  of  the  active  trustee  ;  but  a  be  intermingled  with  a  fund  for  which 

trustee  who  seeks  to  esca.pe  liability  on  he  was  also  joint  trustee  with  another, 

the  ground  that  he  had  acted   merely  and  the  whole  to  be  controlled  by  the 

for  conformity  should  raise  that  issue  co-trustee,  and  he  was  held  responsi- 

in  his  pleadings,  and  the  burden  is  upon  ble  for  the  property  so  misapplied,  to 

him   to  show   that   the  active   trustee  a  person  who  was  ctitui  que  trasi  in 

alone  collected  and  controlled  the  fund,  both   funds,   though    such   cetlnt   qnt 

Gray  v.  Reamer,  u  Bush  (Ky.)  113.  trust  had  discharged  the  co-trustee  in 

-    '■              ■"       (N.Y.)  Ignorance  of  the  mingling  of  the  funds 


1.  Noye8Ti.'rurnbulI,S4Hun{ 
36  ;  oMrmed  in  130  N.  Y.  639. 


by  the  several  trustees.     Mumford  i 

Murra 


9.  Kinreoldu.  Ringgold,  i  Har.&G.  Murray,6  Johns.  Ch.  (N.  Y.)  i 

(Md.)  1 1 ;  18  Am.  Dec.  350  ;   Wayman  It  is  a  duly  of  one  of  two  tru 

V.  Jones,  4    Md.    Ch.    500;  Com.    11.  collect  the   purchase -money  from  his 

Eagle,  etc.,  Ins.  Co.,  14  Allen  (Mass.)  co-trustee,  who  contracted  for  the  pur- 

344  ;  Font*  V.  Horton,  36  Miss.  350  ;  chase  of  part  oF  the  trust  property  be- 

Laroe  v.  Douglass,  13  N.J.  E^.  308  ;  fore  his  appointment.    If  he  fails  to  do 

Schenck  -a.  Schenck,  16  N.  J.  Eq.  174  ;  this,  and  suffers  it  to  lie  in  the  hands  of 


Crane  v.  Hearn,  16  N.  J,  B:q,  378;  the  other,  knowing  that  he  is  abusing 
Weetien  v.  Vibbard,  c,  tfun  [N.  Y.)  the  trust  by  (ailing  to  apply  the  mone^ 
365  ;  Matter  of  Cozzens'  Estate  (Surr.     to  the  payment  of  debts  due  from  his 


Ct.),  15  N.  Y.  Supp.  771  ;  Graham  11.  ccj/iii'jii*  (riui,  the  trustees  are  jointly 

Davidson,  z  Dev.  &  B.  Eq.  (N.  Car.)  reeponglble.     Ringgold  v.  Ringgold,  i 

1S5;  Evans' Estate,  3  Ashm.  (Pa.)  470;  Har.  &  G.  (Md.)  11;  18  Am.  Dec.  350. 

Hilles'   Estate,    13    Phils.    (Pa.)  403  ;  Where   trustees    sold    land,   taking 

Pirn  r.  Downing,  11  S.  &  R.  (Pa.)  66  ;  notes  tor  the  purchase -money  payable 

McMurray   v.   Montgomery,   3   Swan  to  themselves  jointly,  and  one  of  them 

(Tenn.)  374  ;  Hale  v.  Adams.  31  W.  R.  took  the  notes  for  collection  and  col- 

400  ;  Williams  v.  Nixon,  3  Beav.  475  ;  tected  the  money  and  applied  it  to  bis 
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The  rule  is  general  that  each  is  liable  only  for  his  own  acts  and 
responsible  only  for  what  property  has  been  turned  over  to  him. 
If  he  consents  to  his  co-trustee's  misapplication  of  the  funds  or 
puts  them  into  the  co-trustee's  hands,  he  makes  the  acts  of  such 
co-tmstee  his  own  and  extends  bis  responsibility  thus  far.' 

own  use  for  twelve /ears,  when  he  be-  tttistee.      Evrob'   Estate,    i   Ashm. 

ctineiasolTentiltwtisheld  thathiaco-  (Pa.)  470. 

ttiuteewailiableforhlsdefault.  Deade-  1.  Ames  v.  Armstrong,  106  Masi.  15; 

■  ■  r.  Canlrell,  10  Yerg.  (Tenn.)  263 ;  Monell  v.  Monell,  j  Johns.  Ch.  (N.  Y.) 


ji  Am.  Dec.  s;6.  181;  9  Am.   Dec.  398;   Manahan   v. 

Utatheduty  of  a  trustee  to  protect    Gibbons,  iglohns.CN.  Y.)  4^7;  Suther- 
the  trust  estate  from  anj  misfeaBance     laud  v.  Brush, 7  Johns.  Ch.  (N.  Y.)  r 


bj  his  co-tmstee,  upon  being  m  s  d  e  it  Am.  Dec.  383;  Croft  v.  Wlllianis,  88 

tware  of  the  Intended  act,  by  obtaiulng  N.   Y.   384;   Paulding  i..  Sharkey,   88 

an  injunction  agaiust  him ;  and  if  the  N.  Y.  431 ;  Adair   v.    Brimmer,   74  N. 

wrongful  act  has  been  already   com-  Y.  564;  Munford  v.  Murray,  6  Johns. 

mitted,  to   take   measures,   bv   auit  or  Ch.  (N.  Y.)   i  ;  Jones'  Appeal,  S   W. 

otherwise,  to  compel  the  restitution  of  &  S.  (Pa.)  143 ;  43  Am.  Dec.  382 ;  Mc- 

the  property,  and  its  application  in  the  M  u  r  r  ay    v.  Montgomery,   3    Swan 

minner  required   bv  the  trust.     Crane  (Tenn.)  374;  Sparhawk  v.  Bueli,  g  Vt. 

E.  Heam,  a6  N.  J.  feq.  378.     See  also  41 ;  Joy  v.  Campbell,  i   Sch.  &    Let, 

Hill  on  Trustees  314;  Perry  on  TnisU,  318;  Moses  ti.  Levi,  3  Y.  &  Coll.  359. 
^417;  and  the  cases  of  Laroe  v.  Doug-         In  Ames  v.  Armstrong,   106  Mass. 

lai,i3N.J.Eq.3o8;Smithii.  Pettigrew,  15,  the  court,  by  Ames,  J.,  said :  "Co- 

u  N.  J.  Eq,  216;  Crane  v.  Howell,  35  executors,  even  though  numerous,  are 

n.  J.  &q.  374.  regarded   in   law  as   but   one  person. 

In  Ueaderick  ii.   Cantrell,  10  Yerg.  The  acts  of  one,  within   the  scope  of 

(Tenn.)   363*   31  Am.  Dec.   576,   the  his  authority  In  the  administration  of 

court,  by  Turley,  J.,  said :  "A  trustee  is  the  estate,  are  the  acts  of  all,  with  this 

liable  for  an  abuse  of  trust  by  his  co-  qualification,  that  at  common  law  each 

trustee  :  i.  When  the  mone7  has  been  was  responsible  only  for  such  assets  as 

received  jointly.     3.  When  a  joint  re-  came  to  his  own  hands.  Under  ordinary 

ceipt  has  been  given,  unless  it  be  shown  circumstances,  one  of  two  or  more  exec- 

by  Bitiifactory  proof   that  the  joining  utors  was  not  to  be  held  accountable  for 

in  the  receipt  was  necessary  or  merely  waste  or  other  misconduct  on  the  part 

formal,  and   that   the   money   was,   in  of  an  associate.     The  misplaced  conH- 

tact.  paid  to  his  companion.     3.  When  deoce  of  the  testator  in  the  integrity 

tite  moneys  were  in   fact  paid   to  his  or  capacity  of  one  of  the  number  was 

companion,  yet  so  paid  by  his  act,  di-  not  allowed  to  operate  (o  theprejudice 

rection  or  agreement."  AndseeThomas  of  another.    But  even  according  to  the    . 

r.  Scruggs,  10  Yerg.  (Tenn.)  405;  Mc-  common   law,   whenever   any   pari  of 

Hurray   t.  M  o  n  I  go  m  e  ry,  3  Swat>  the  estate,  by  any  act  or  agreement  of 

(Tenn.)  377.  one  executor,  passes  or  is  intrusted  to 

In  Mucklow  V.  Fuller,  Jac.  i^,  and  the  custody  of  a  co-executor,  they  are 

Candler  v.  Tillet,  33  Bcav.  357,  the  ex-  thereby   rendered  jointly  responsible. 

ecQtor  was  held  liable   for  failure   to  In  aucti  a  case  it  would  be  inferred  that 

collect  from  a  co-executor.  there   had   been  a  joint  possesiion  or 

Where   a   trustee   appropriated   the  custody,  and  that  one  executor,  having 

■mount  of  the  securities  returned  to  power   and   opportunity   to    make    it 

him  by  his  co-trustee,  together   with  secure,  had  yielded  the  control  to  the 

other  moneys  received  by  him  belong-  other," 

ing  to  the  trust  fund,  to  the  purchase         In  Stowe  u.Bowen,  99Mass.i94,  the 

of  lands  in   the  State  of  Okie,  it  was  court,  by  Colt,  J.,  said  :  "As  a  general 

held  that   it  was  no  objection  to  the  rule,   co-trustees   are    respons"-'-   ' — 

liability     of    the   co-trustee    for    the  their  1 

amount  of  the  securities  lost  through  ment 

his  negligence,  that  the  party  Injured  with  < 

made  no  attempt  to  enforce  the  specific  other  in  violation  of  the  trust,  become 

lien  which  migbt  have  existed  against  themselves    in  one   sense   responsible 

the  land  purcnased  by  the  banltrupt  for  the  act  of  a  co-trustee.    In  the  dis- 
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The  liability  of  trustees  who  unite  in  a  breach  of  the  trust  is 
joint  and  several ;  that  is  to  say,  the  cestui  que  trust,  in  seeking 
relief  against  the  breach  of  trust,  may  proceed  against  all  the 
trustees  or  against  any  one  of  them.* 

In  the  execution  of  private  trusts,  then,  the  concurrence  of  all 
the  acting  trustees  is  requisite  to  the  validity  of  any  act  involving 
the  conduct  thereof.  With  public  trusts  and  those  of  a  quasi 
public  character  the  rule  is  different,  and  a  majority  of  the  trus- 
tees may  exercise  the  powers  intrusted  to  all.*  But  the  terms  of 
the  trust  itself  may  confer  upon  a  majority  of  the  trustees  the 
authority  to  act.' 

Renunciation  by  one  or  more  of  the  trustees  devolves  upon 
the  remaining  trustees  the  performance  of  the  duties  of  the  trust, 
and  the  trust  is  as  valid  in  the  one  accepting  its  provisions  as  if 
the  one  renouncing  had  never  been  named  as  trustee,*  and  the 
trustee  who  has  renounced  the  trust  cannot  be  held  responsible 

charge  of  their  trust,  ther  must  join  in  McCready  v.  Guardians  of  the  Poor,  9 

giving    receipts    and    discharges     for  S.  &  R.   (Fa.)  94;   11   Am.  Dec.  667; 

money  paid  them ;  but  such  joint  re-  Com.  v.  Canal  Com'rg,  9  Watta  (Pa.) 

cetpt9    are   open    to  explanation,  and  470;   State  Road,  etc.,  6a  Ph.  St.  330; 

thoee  only  into  whose  hcIuhI  powession  Alleghenr   County    v.     Lecky,    6   S. 

and  control  the  money  has  come,  will  &   R.    (Pa.)    170;    9  Am.    Dec.   418; 

be  liable  for  its  subsequent  misapplies-  First  Nat.  Bank  v.  Mount  Tabor  Tp., 

tion.     It  is  said  that  this  does  not   ap-  qj    Vt.   87;   36   Am,  Rep.    734;   Atty. 

ply  to  execulort  whose  concurrence  in  Gen'l   v.   Shearman,    3    Beav.    104; 

acti  relatingto  the  eatate  is  not  neces-  Younger  v.   Welham,  3  Swanst.  180; 

sarj."     Ciiing   Kip    11.    Deniston,   4  Atty.  Gen'l  r.  Scott,   i  Ves.  4J3;  Wil- 

Johns.  (N.  Y.)  23;  Leigh   v.  Barry,  j  son  v.  Dennison,  Ambl.  81;   Wilkln- 

Atk.  584-,  Sadler  r.  Hobbs,   1   Bro.  C.  son  v.  Malin,  J  Tyrw.  544;  Atty. Gen'l 

C.  117.     See  also  Hall  -u.   Boyd,  6  Pa.  v.  Cuming,  3  Y.  &  Coll.C.  C.  139. 

St.  270;  Stell's  Appeal,  10  Pa.  St.  149 ;  The  acts  of  trustees  of  corporations 

Wilson's  Appeal,  115  Fa.  St.  95;   Yet-  are  within  the  latter  rule;  thus,  upon 

mire's  Eelate,  134  Pa.St.676;igAm.St.  any  matter  within   their  competency, 

Rep.676;  Worth  7,  M'Aden,  i  Dev.  &  the  act  of  a  majority  of  a  board  of  trus- 

B.  Eq.  (N.Car.jiQo;  Ducommun's  Ap-  tees  is  the  act  of  the  corporation  for 

'peal,  17  Pa.  St.  368;  Griflin  V.  Macau-  which  they   act.      Ex f.  Greenville 

lay,    7    Gratt,   (Va.)    476;   Sadler   v.  Academies,  7  Rich.   Eq.  (S.  Car.)  471. 

Hobbs,  2   Bro.  C.  C.  117;  Fellows  v.  And  viewers  to  assess  damages.   Balti- 

Mitchell,  I  F.  Wms.  81 ;   Chambers  v.  more  Turnpike  Case,  5  Blnn.  (Pa.)  481. 

Minchin,  7  Ves.  198;   Brice  f.  Stokes,  In  Wilkinson   t/.  Malin,   3   C.  &  J. 

II  Ves.   314;    Shipbrook  v.    Hinchin-  636;!  Tyrw.  544,  the  trust  was  to  apply 

brook,  16  Ves.  479;  In  re  Fryer,  3  Kay  funds  "toward  the  repairsofthechurch 

&  J-3>7:   Terrell  v.  Matthews,  11   L.  of  W„  the  payment  of  the  fifteenths 

j.   Ch.   N.  S.   31;    Adair   v.  Shaw,  1  and  relief  of  the  poor  of  W.,  buying  of 

Sch.  &  Lef.  371.  armor  and  setting  forth   soldiers,  and 

1.  Gilchrist   v.   Stevenson,    9   Barb,  repairing  Sawbridge  bridge  within  the 

(N.  Y.)  9.  parish,"  and  this  was   held  a  trust  of 

S.  The  rule,  requiring  a  power  to  be  a  public  nature,  so  that  the  act  of  a 

exercised  in  strict  conformity  with  the  majority  of  the  trustees  was  valid, 

authority  by  which  it  is  conferred,  does  S.  Crane   v.    Decker,   ai   Hun   (N. 

not   apply  to  business  of  a   public  or  Y.J  453. 

judicial  nature,   tn  such  case,  a  power,  4.  Taylor   «.   Benham,  c   How.  (U. 

Intrusted  to  several,  may  be  exercised  S.)  373;   Shockley  v.    Fisher,  75   Mo. 

by  a  majority.    Sloo  v.  Law,  3  Blstchf.  503;  Scull  v.   Reeves,  3  N.  J,  Eq.  84; 

(U.   S.)   4S9;   Chambers  v.  Perry,   17  39  Am.  Dec.  694;  Matter  of  Steven- 

Ata.  736)  BeallK.State.gGa. 367;  Hill  son,   3   Paige   (N.   Y.)   430;  King   v. 

v.  Josselyn,  :3Smed.A  M.(Miss.)s97;  Donnelly,  5  Paige  (N.Y.)46;  Matter 
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(or  any  subsequent  misconduct  of  his  co-trustee.*  And  the  death 
of  one  of  the  trustees  has  the  same  effect  as  to  the  survivors 
that  renunciation  has.' 

8.  ContncU  of  the  Tmatee. — While  it  is  true  that  the  contracts 
entered  into  by  the  trustee  as  such  are  as  distinct  from  his  indi- 
vidual acts  as  though  they  were  the  transactions  of  two  persons, 
yet,  as  we  have  seen,  an  individual  liability  is  imposed  upon  the 
trustee  to'faithfully  perform  all  obligations  which  he  may  have 
entered  into  on  behalf  of  the  trust,  and  he  must  look  to  the  trust 
estate  for  his  protection  and  reimbursement."  And  the  fact  that 
the  contract  was  executed  in  his  trust  capacity  and  that  the  con- 
tractee  recognized  the  existence  of  the  trust  by  accepting  such 
obligation  will  make  no  difference.  The  contractual  authority  of 
a  trustee  is  limited  by  the  terms  of  the  trust.*  The  scope  of  this 
authority,  the  various  powers  which  he  may  exercise,*  the  extent 
to  which  he  may  charge  the  trust  estate  by  his  acts,*  and  the 
limitations  within  which  he  may  deal  with  the  cestui  que  trust,'' 
as  well  as  rights  of  third  persons  arising  out  of  the  trustee's  acts, 
are  considered  elsewhere  in  this  article." 

9.  8alM  by  the  Tnutee  *—a.  Power  of  Sale.— The  power 
to  sell  is  not  ordinarily  an  incident  to  the  execution  of  the 
trust,  nor  is  it  to  be  exercised,  in  the  absence  of  authority  ex- 
pressly  conferred   by   the  trust  instrument  or  by  the  order  of 


ot  Van  Schoonhoven,  j  Paige  (N.  Y.) 
j6o;  Niles  v.  Stevens,  4  Den.  (N,  Y.) 
f>j;  Burrill  (..  Shell,  a  Barb.  (N.  Y.) 
468;  Matter  of  ReTnolds,  11  Hun  (N. 
Y.)  44;  Matter  of  Crowman,  30  How. 
Pi.  {N.  Y.  Supreme  Ct.)  354  ;  Zebach 
p.  Smith,  3  Binn.  [Ph.)  69]  s  Am.  Dec. 
l<ii\  WillianiB  v.  Orty.  8  Humph, 
(tenn.)  563;  47  Am.  Dec.  635;  Crewe 
:'.  Dicken,  4  Ves.  100;  Nicolson  v. 
Wordgworth,  3  SwanaL  365;  Flanden 
V.  Clarke,  i  Vea.  9*  Adams  f.  Taunton, 
5  Madd.  435  ;  Worthington  v.  Evans, 
I  Sim.  &  S.  165.  But  comfare  Blan- 
ton  V.  Majes,  58  Tex.  432.  In  this  case 
an  eiUte  was  devised  to  A,  B,  and  C, 
and  the  survivor  of  them,  upon  cer- 
tain trusts,  in/fr  alia,  to  "manage" 
and  '■  control "  the  estate  until  the  heirs 
•hould  arrive  at  the  age  of  twenlj- 
one,  and  then  to  divide  the  same,  with 
the  accumulations,  among  ihem.  No 
expreia  power  to  sell  was  given,  nor 
could  .  such  power  fairly  be  implied 
from  the   language  of  the  will.     A,  B, 

B  and  C  renounced  the  trusts.  A  qual- 
ified, and  alone  sold  and  conveyed  the 
land  for  Ihe  purpose  of  reinvesting  for 
aa  income.     It  was  held  that  A  could 

S'veno  title.he  not  being  the  survivor  of 
and  C,  and  that. 


conferring  no  power  to  sell  at  all,  the 
sale  and  convejance  for  that  reason 

1.  Clagett  V.  Hall.  9  Gill  &  J. 
(Md.)  80. 

3.  Peter  v.  Beverlj',  10  Pet.  (U.  S.) 
533;  Golder  v.  Bressler,  105  III.  419; 
Osgood  V.  Franklin,  2  Johns.  Ch. 
(N.  Y,)  20;  7  Am.  Dec.  513  ;  Burr  v. 
Sim,  I  Whart.  (Pa.)  266;  jg  Am,  Dec. 
48;  Jones  V.  Price,  11  Sim.  557;  10  L. 
J.  Ch.N.S.  19s;  sJur.?!?. 

8.  See  sitfra,  this  title,  Nature  of  Ike 
Trustee's  Estate. 

4.  See  sHfra,  this  title,  Povjers,  Du- 
ties, and  Liabilities  of  Ike  Truster^ 
Scafe  and  Limitations. 

0.  See  sufira,  this  title.  Powers,  Dh- 
ties,  and  Liabilities  of  Ike  Trustee— 
Scofe  and  Limitations, 

6.  See  j«/ra,thistitle,A'd/ureo//jie 
Trustee's  Estate. 

1.  See  infra,  this  title,  PoKers,  Du- 
ties, and  Liabilities  of  Ihe  Trustee— 
The  Duty  of  Good  Faith. 

5.  See  infra,  this  title,  Rights  and 
Liabilities  of  Third  Parties. 

S.  See  valuable  note  on  this  subject 
in  Tvler  u.  Herring,  67  Miss.  169;  19 
Am.  St.  Rep.  166. 

As  lo  Ihe  purchase  of  trust  property 
b;  the  trustee,  see  safra,  this  title,  The 
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court,  unless  plainly  demanded  by  the  urgent  necessities  of  the 
case.' 

Unless  a  sale  of  the  trust  property  is  absolutely  forbidden  by 
the  instrument  of  trust,  the  assent  of  all  parties  interested  may 

Duly  of  Good  Faith — Buying  at  His  tee»   to  manage   hie  property  tor   the 

Oti/H    Sale.     See  also  Sales,  vol.  ai,  mutual   benefit  of   all   his   creditor*, 

p.  445,  upon  an  agreement  by  the  creditors  to 

1.  See  Powers,  vol.  18,  pp.  877,  938,  take  a  certain  percentage  of  their  de- 

under  which  subject  the  power  of  sale  manda,   upon   the   payment  o(  which 

is  discussed  at  length.     See  also  Fob-  the  property  was  to  be  returned  to  tlie 

cue   V.   Lyon,   55   Ala.   440;    Kent   v.  debtor;   "otherwise   said   property   to 

Plumb,  57  Ga.  207 ;  Graham  v.  King,  50  be  sold  for  the   benefit  of   all  parties 

Mo.  31 ;  II   Am.  Rep.  401;   Matter  of  creditora  hereto,  and  divided /ra  rafn" 

Roe,  119  N.  Y.  509;  Howard  -u.  Thorn-  between  said  creditors.    It  was  held 

ton,  ,i;o  Mo.  391  ;  St.  Louis  v.  Priest,  88  that  the  power  to  sell  viras  given  to  the 

Mo.  612.  trustees,   and   that   presumptively  th« 

The  legislature  has  the  power  to  au-  trustees  were  accountable  only  for  the 

thorize  the  sale  of  real  estate  held  bv  an  actual  proceeds  of  sale,     Luigi  v.  Lu- 

executor  as  trustee,  for  the  benefit  of  the  cfaesi,  12  Nev.  306. 

testator's  children  for  Fheir  lives,  then  to  Powar  of  Skia  Oonstrnad. — Where  a 
go  to  the  issue  of  such  children  in  fee,  will  devised  a  lot  of  ground,  v,-lth  build- 
when  it  appears  that  such  issues  are  Ings,  "to  the  trustees  of  the  Preeby- 
minors,  that  the  real  estate  is  not  only  terian  church  in  Hopkinsville,  and  to 
unproductive,  but  costly  to  them,  and  their  successors,  in  fee-simple  .  .  . 
that  it  is  for  their  best  interest  that  it  to  be  used  and  enjoyed  by  said  church 
should  be  sold,  and  a  conveyance  in  fee  and  their  ministers  as  a  parsonage,"  it 
executed  by  the  executor  under  such  was  held,  that  the  trustees  could,  with 
authority  is  valid  and  binding,  and  the  the  consent  of  the  legislature,  convey 
purchasers  will  hold  the  real  estate,  in  fee  simple,  there  beingno  limitation 
both  as  against  the  issues  in  esse  at  the  of  use,  the  abandonment  of  which 
time  of  the  sale,  and  as  against  those  would  act  as  a  forfeiture.  Littell  v. 
Bubaequently  born.  Leggett  v.  Hunter,  Wallace,  So  Ky.  15a. 
19N.  Y.445.  Where   realty  is   conveyed  in  trust 

Where  land  was  conveyed  in  trust,  for  the  use  of  a  married  woman,  and 
to  pay  the  debts  of  the  grantor  out  of  the  trustee  is  empowered  to  sell  the 
the  rents  and  profits,  and  then  for  the  land  upon  her  written  request,  and  at 
support  of  himself,  his  wife  and  chil-  her  request  he  conveys  the  land  In 
dren,  and  at  his  death  to  be  divided  trust  to  secure  her  debt,  neither  she 
among  his  children,  it  was  held  that  the  nor  her  husband  are  necessary  parttcB 
trustees  had  no  authority  to  Bell  for  the  to  the  deed,  nor  Is  the  husband  a  neces- 
payment  of  the  debts,  or  for  any  other  sary  party  to  his  wife's  written  re- 
purpose,  however  urgent  the  necessity,  quest.  Norvell  v.  Hedrick,  11  W. 
Mundy   -11.  Vawter,  3  Gratt.  fVa.)  518.  Va.  523. 

It  is  a  clear  violation  of  duty  for  a  Where  lar 

trustee  to  contract  to  sell  at  a  certain  ous  trusts,  w 

time,  under  a  penalty  binding  on  him  from  the  said  trust,  and  was  reconveyed 

personally.     Ricketts  -v,  Montgomery,  to  the  grantor,  with  the  intention  of  an- 

15  Md.  46.  nulling  the  said  trust,  and  he  reconveyed 

A  trustee,  for   a  sale  to  pay  debts,  it  to  the  trustees,  to  hold  it  for  the  same 

who  sells  without  absolute  necessity,  uses  as  by  the  first  conveyance,  it  was 

under  a  palpable  disadvantage,  will  be  held  that  the  trustees'  power  to  sell  was 

liable  for  the  full  value  of  the  property  revived,  and  that  they  could  convey  a 

sold.     Hunt  V.  Bass,  a    Dev.  Eq.  (N.  perfect  title.     Salisbury  v.  Bigelow,  30 

Car.)   292;  24  Am.  Dec.  374.     But  It  Pick.  (Mass.)  l■J^. 

was  held  in  Porter  v.  Schofield,  55  Mo.  Where  propertj-  is  convej'ed  in  trust, 

56,  that  a  trust  deed,  binding  the  trust  with  power  to  the  trustee  to  use  the 

estate  tor  the  payment  of  the  debts  of  proceeds  in  payment  of  debts  of  the 

the  cestui  que  Irast,   without   express  grantor,  the  trustee  has  implied  power 

words,  confers  on  the  trustee   an  im-  to  sell  and  convey.  Vallettew.  Bennett, 

plied  power  to  sell  for  that  purpose.  69  111.  631. 

An  insolvent  debtor  appointed  trus-  miaii  Sala  Till  B«  Ordarsd. — Where  a 
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justify  a  sale,  even  though  no  special  authority  therefor  has  been 
conferred.'  And  a  sale  made  irregularly  or  improperly  may  be 
given  the  force  and  effect  of  a  regular  and  legal  transaction  by 
receiving  the  assent  or  ratification  of  all  parties  in  interest.' 

It  has  been  held  in  Vermont  that  the  trustee  who  holds  the 
legal  title  has  full  power  to  sell  the  trust  property  to  whomso- 

tnet  of  land  wu  given  in  trust  for  the  A  court  of  equltj  will  (»nlirm  a 
Mile  and  teparkte  um  of  a  marrieil  truttee't  sale  of  land  made  to  paj'  off 
woman  for  life,  the  remainder  in  trust  an  incumbrance  upon  the  trust  proper- 
Tor  her  chlldrcD  living  at  Vttt  death,  the  tj',  and  will  charge  him  with  the  pro- 
court  of  equit}'  will  not  decree  a  sale  ceeds.  Morrison  v.  Bowman,  39  Cal. 
thereof,  with  a  view  to  a  reinvestment  337. 

of  the  proceeds,  on  the  ground  that  the  A   power   to   sell   will   be  implied 

land  ii  valuable  principally  for  its  tim-  where  It  is  necessary  to  the  proper  exe- 

ber,  and  yields  no  present   rents  and  cutlon  of  the   trust,     Rankin  ti.  Ran- 

profiu.    Troy  V.  Troy,  1  Buab.  Eq.  (N.  kin,  36  111.  393;  87  Am. Dec.  ai6,  note; 

Car.JSj.  Vallette  u.  Bennett,  6g  111.  631;  Win- 

The  legislature  may  authorize  a  trus-  ston   w.    Jonea,  6  Ala.   550;  Curling  v. 

tee  of  the  legal  estate  in   the  land  to  Austin,  2  D.  &  S.  119;   Ames  v.  Ames, 

convert  it  into  money,  for  the  purpose  15   R.  I.    is;  Stall   v.   Cincinnati,    16 

of  dittributing  the  proceeds  among  the  Ohio  St.  170;   Eidsforth  11.  Armstead, 

Rrlies  entitled.     Kerr  v.   Kitchen,  17  "        °    '        -      -■   ■  ■         ..>.,.. 
■  St.  433. 

The  legislature   cannot   authorize  a 

tmstee  to  sell  the  trust  property  todis-  1,  Robinson  v.  Fideiitv  Trust,  etc., 

charge  debts  incurred  by  him  without  Vault  Co.  (Ky.  1889),    I'l  S.  W.  Rep. 

■nthority,  if   the  rights   of  remainder-  806;    Pownal   v.   Myers.    16   Vt.  40S; 

men  will  be  prejudiced.     Martin's  Ap-  Norvell  v.  Hedrick,  31  W.  Va.  513. 

peal,  23  Pa.  St.  433.  It  U  competent  for  the  trustee,  pro- 

The  necessary  repairs  of  the  build-  vided  there   is  no  restriction  upon  his 

ings  upon  a  farm,  devised  In  trust  for  powers  In  the  deed,  and  no  limitations 

lile  with  remainder  over,  are  a  charge  over  the   children   or  third  persons,  to 

upon  the  estate  of  the  life  tenant,  dur-  sell  the  trust  properly  by,  and  with  the 

ing  it>  continuance  ;  and  the  trustee  of  consent  and  approbation  of  the  ceslai 

the  life  tenant  is  justified  in   Bppl3'ing,  que   trust.     Arrington    v.   Cherry,    10 

from  time  to  time,  such  portion  of  the  Ga.  419. 

rent  ax  may  be  necessary  to  make  such  A  testator  devised  certain  1  a  n  d  s  In 

repairs.     The  trustee  has,  however,  no  trust  for  A,  to  be  held  by  a  trustee 

power  to   sell  the  interest  of  the   life  until  she  became  of  age  or  married,  and 

tenant  in   any   portion  of  the  farm,  to  upon  her  marriage  to  be  settled  to  her 

make  such  repairs,  nor  will  a  court  of  separate  use,  so   that  neither  the  land, 

equity  authorize  him  to  do  so  ;  the  life  nor  its  proceeds  nor  profits,  should  be 

tenant  being  sui  juris,  and  there  being  liable  for  her  husband's  debts  or  con- 

norestraintupon  his  alienation  ofhlses-  tracts.     Upon  her  m  a  r  ri  age,  it  was 

tale.  Tliurston  v.  Thurston,  6  R.  1.  296.  held   that  she,  her   husband,   and  the 

Land  devised  in  trust  to  pay  the  in-  trustee  could,  by  a  conveyance  of  the 

come,  during  the  life  of  the  testator's  property,  give  a  good  title  in  fee.  Aver- 

«ons  and  the  survivor  of  them,  to  them  ett  v.  LIpscombe,  76  Va.  404. 

and  the  heirs  of  those  who  should  die  3.  See   ii/ra,  this  title,  Rigltts  and 

first,  and,  on  the  survivor's  decease,  to  Remedies  of  the  Beneficiary;    Waiver 

convey   the  land  to   their   heirs,  may,  and  Estoffel. 

under   authority   of  the  legislature,  l>e  A  purchaser,  under  a  defective  exe- 

told,  upon  giving  security  to  invest  the  cutlon  of  a  power  by  a  trustee,  cannot 

proceeds  upon  the  same  trust.     Clarke  resist  pnyment  on  the  ground  of  such 

f-  Hayes,  9  Gray  (Mass.)  416.  defect,  where  the  cestui  que  Iriisl  is  the 

A  trustee  may  sell   trust  propertr  to  only   person   entitled  to  object  to  the 

pay  the  expenses  of  llligation  sustained  sale,  and  is  a  parly   to  the  suit  for  the 

for  its  protection,  and  this,  too,  without  purchase -money   affirming   the    sale, 

•uthority   from    the   court.     White  v.  Schenck  -v.  Ellingwood,   3   Edw.   Ch. 

DinUns,  19  Ga.  385.  <N.  Y.)  175. 
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ever  he  chooses.*  Where  the  deed  of  trust  authorizes  a  sale,  the 
trustee  will  not  be  enjoined  from  making  the  sale  on  the  ground 
that  great  financial  depression  prevails,  and  that  therefore  the 
property  cannot  bring  its  true  value.*  And  it  has  been  held  that 
the  court  may  order  a  sale  if  in  its  Judgment  such  an  order  will 
benefit  the  trust.* 

A  sale  improvidently  made  is  just  ground  for  equitable  relief; 
for  the  court  will  not  permit  the  highest  interests  of  the  trust  to 
suffer  or  be  sacrificed  by  any  misconduct  of  the  trustee.*  No 
greater  title  can  be  required  of  him  than  by  the  terms  of  the  trust 
has  been  conferred  upon  him.'  Thus,  if  he  hold  for  the  life  of 
another,  he  cannot  convey  a  fee.*  And  if  his  trust  is  to  sell 
realty  to  pay  debts,  his  power  to  sell  is  limited  to  that  purpose 
and  he  cannot  exercise  it  after  the  debts  have  been  satisfied.' 

He  is  not  bound  to  warrant  the  title  against  any  acts  save  his 
own  and  the  acts  of  those  claiming  under  him.^  But  he  must 
convey  the  legal  title.*  This  he  cannot  do  by  a  deed  which  pur- 
ports only  to  convey  the  right,  title,  and  interest  of  the  cestui  que 
trust  therein.'®  And  whatever  rights  the  trustee  had  in  the  property 
inure  to  the  benefit  of  his  vendee  upon  completion  of  the  sale.'* 

1.  Blaisdell  v.  Stevens,  i6   Vt.  179.  atl  hii  estate   to   hie  children,  it  was 

Andsee  Pownal  v.  Myere,  16  Vt.  408;  held  that,  after   the   debts   had   been 

Mitchell  V.  Stevens,  i  Aik,  (Vt.)  j6.  satisfied,  the   trustees   had    no  power 

3.  Muller  v.  Stone,  S4  Va.  834;  10  to  sell,  and  any  conveyance  by  them 
Am.  St.  Rep.  8S9.  thereafter  was  void.  Murdock  v.  John- 

S.  Alemany   v.    Wensinger,  40  Cal.  son,  7  Coldw.  (Tenn.)  605. 

288.  S.  Kirten   r.    Spears,  44  Ark.    166; 

The  court  will  direct  a  sale  or  mort-  Worthy  f.  Johnson,  8  Ga.  236;  52  Am. 

gage  of  the  estate,  if  the  purposes  of  a  Dec. 399;  Ennis  i'.  Leach,!   Ired.  Eq. 

trust  cannot  be  accomplished  without  (N.  Car.]  416;  Fleming  v.  Holt,  11  W. 

the  most  serious  delays  and  inconven-  Va.  t43. 

iences,  and  this,  though  a  power  is  only  A   trustee   required   by   a  court  of 

given   to   raise  money  for  these  pur-  equity  Co  convey  land  to  the  beneliciary, 

poses  in  a  different  way.    Conklingv.  is   bound   to  warrant   against  persona 

Washington  University,  2  Md.  Ch.497.  claiming   under    Idmselii      Dwinel    v. 

4.  Hill  V,  Shoemaker,   i  MacArlhur  Veazie,  36  Me.  509. 

(D.  C.)  30s.  In  such  conveyance,  under  an  ///»'• 

5.  See  Walton  v.  Follansbee,  131  nois  decision,  a  warranty  against  his 
111.  147.  own  acts  is  all  that   should  be  required 

B.  Rogers  r.Pace,7S  Ga.  436;  West  of  him.    Hoare  !■.  Harris,  11  111.  34. 

r.  Fitz,  109  111.  415.  Where  land  was  conveyed  to  a  trus- 

Where   the   trustee  of  a   life  eatate  tee,  to  sell   and  pay  certain  debts,  and 

makes  a  conveyance  of  the  land  under  pay  the  balance  to  one  of  the  grantors, 

an  order  of  the  court  granted  in  term  and  the  trustee  sold  such   title  as  was 

upon  his  ex  parte  petition,  the  life  ten-  vested  in  him,  without  warranty,  it  was 

ant  alone  consenting,  the  remainder-  held  that  the  trustee  was  not  liable  to 

men  not   being   represented   or  made  the  purchaser  for  any  defect  in  the  title 

parlies  to  the   proceeding,  only  an  es-  to  any  part  of  the  premises,  and  that  the 

tate  for  lite  passes,  though  the  deed  proceeds  in  his   hands  ought  not  to  be 

purports   to   convey  the  fee   and   the  refunded  to  the   purchaser.      Sutton  i>. 

Purchaser  pays  full  value.     Lamar  v.  Sutton,  7  Gratt.  (Va.)  334. 

'earre,82  Ga.  354;  14  Am,  St.  Rep.  16S.  ».  Saunders  f.  Schmaelile,49Cal.  ^9. 

T.  Where  a  testator  by  his  will  left  10.  Titcomb  v.   Currier,   4   Cush. 

all   his    real    estate    to   trustees   with  (Mass.)  59k 

power  to  sell  and  to  pay  certain  spe-  11.  A  purchaser  at  the  sale  of  a  true- 

cific  debts,  and  in  the  same  will  devised  tee  in  a  deed  of  trust,  takes  thereby  the 

224 
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If  the  trustee  is  entitled  to  the  possession  of  the  property  sold,  it 
is  his  duty  to  acquire  possession  before  selling/  Authority  to 
sell  does  not  imply  a  power  to  mortgage  ;'  nor  does  a  power  to 
mortgage  imply  a  power  of  sale. ^ 

A  power  to  sell  does  not  carry  with  it  the  authority  to  ex- 
change,* although  under  a  power  "  to  sell  and  exchange  "  the 
trustee  may  make  and  receive  deeds  of  partition  with  other  joint 
owners.* 

A  delegation  of  the  power  of  sale  will  not  be  upheld.  Such  a 
power  involves  the  exercise  of  discretion  and  judgment  and  can 
be  used  by  none  but  the  trustee  himself.* 


^ht  to  use  the  name  of  the  grantor  in 
the  deed  of  trust,  to  enforce  by  action  a 
rightaccrulng  under  the  deed  to  such 

Cior.  Aleiandcr  v.  Schreiber,  13 
371. 
1.  Hall  V.  Harris,  11  Tex.  300. 
1  S«e  Powers,  vol,  iS,  p.  940  ; 
Patapaco  Guano  Co.  d.  Morrison,  2 
Woods  (U.S.)  39s;  Hubbard  t,.  Ger- 
man Catholic  Congregation.  34  Iowa 
ji  ;  Dolan  v.  Baltimore,  4  Glli  (Md.) 
mf  ;  Tjson  v,  Latrobe,  41  Md.  315  ; 
nine  V.  Bamea,  100  Mass.  470  \  Hojt 
V.  Jaques,  129  Mas*.  1S6;  Stokes  v. 
Faj-ne,  j8  Miss.614;  38  Am.  Rep.  340; 
Ferrj' K.  Laible,  31  N.J.Eq.s67;  Con- 
*tant  V.  ServOBB,  3  Barb.  (N.  Y.)  11&  ; 
Waldron  v.  McComb,  1  Hill  (N.  Y.) 
lit;  Cumming  i'.  Williamson,  1 
Sandf.  Ch.  (N.  Y.)  17;  Russell  v. 
Ruuell,  36  N.  Y.  581 ;  93  Am.  Dec. 
S40;  Alban/F.  Ins.  Co.  u.  B»v,4  N.  Y. 
9;  Bloomerti.Waldron,  3  Hill  (N.Y.) 
]6l ;  Head  v.  Temple,  4  Heisk.  (Tenn.) 

a,;  Shaftesburj  v.  Marlborough,  1 
jLScK.  hi;  Stronghill  r.  A  mi  ley, 
I  De  G,  M.  &  G.  635;  Davey  v.  Durrani, 
I  De  G.  &  J.  S3S  ;  Butler  v.  Duncomb, 
I  P.  Wms.  4:48;  Page  v.  Cooper,  16 
Beav.  400  ;  Devalues  v.  Robinson,  34 
Beav.  86;  Eland  v.  Baker,  39  Beav. 
137.  But  cempare  the  followiug  cases 
in  which  the  contrary  rule  wan  adopted. 
Wajne  v.  Mtddteton,  1  Ga.  383; 
Watson  V.  James,  15  La.  Ann.  386  ; 
Williams  i>.  Woodard,  1  Wend.  (N. 
Y.)  491  ;  Pennsj'lvania  Ins.  Co.  v. 
Austin,  43  Pa.  St.  157  ;  Mills  v. 
Banks,  3  P.  Wm».9;  Allen  t.  Back- 
hcnue,  1  Ves.  &  B.  65  ;  Ball  v.  Harris, 
4M7I.  &  Cr.  364.  See  also  Wood  v. 
Goodridge,  6  Gush.  (Mass.)  117;  53 
Am.  Dec.  771. 

Under  a  power  to  sell   lands  given 

bjr  a  will,  with  direction!  to  reinveit  the 

noDej-  arising  from  the  sale,  the  trustee 

SMj  not   mortgage  the  lands.     Such  a 

ayCofL.— 15  2S 


mortgage  Is  void.  Bloomer  r.  Waldron, 
3Hill(N.Y.)36i. 

«,  Drake  v.  Whitmore,  j  De  G.  &  S. 
619. 

4.  Cleveland  v.  State  Bank,  t6  Ohio 
St.  336;  88  Am.  Dec.  445 ;  Wadsworth 
Poor  School  f.  McCully,  II  Rich.  (S. 
Car.)  434;  King  i>.  wfiiton,  n  Wis. 
6S4 ;  Mauser  v.  Dii,  8  De  Gi  M.  & 
G.  703. 

Trvttees  empowered  by  a  deed  to  sell 
real  estate,  cannot  exchange  it  for 
other  real  estate.  By  making  such  ex- 
change, though  with  the  best  Intentions, 
they  are  re&ponslble  to  the  ceslai  que 
irusl  for  the  full  value  of  the  land 
parted  with  ;  for  the  actual  value,  if  it 
can  be  clearly  agcertained,  otherwise 
for  the  utmobt  value.  Ringgold  v. 
Ringgold,   1  Bar.  &  G.  (Md.)   i 


I,  Dec. 


150. 


0.  Phelps  V.  Harris,  lOi  U.  S.  370; 
Phelps  -v.  Harris,  51  Miss.  789;  contra, 
see  Brassey  v.  Chalmers,  4  De  G.  M.  & 
G.  538;  16  Beav.  333;  Bradshaw  i-. 
Fane,  3  Drew.  536. 

6.  It  was  so  held  in  Bohlen's  Estate, 
75  Pa.  St.  304,  where  a  testator  gave  au- 
thority to  his  executors,  "or  the  sur- 
vivor of  them,"  to  sell  certain  real  estate 
and  invest,  e(c., "  as  thej'  shall  see  proper 
for  the  purposes  of  this  my  will,"  and 
the  executors  having  died,  one  ol  the 
Buccessots,  upon  his  removal  to  Europe, 
made  a  power  of  attorney  to  the  other 
"to  sell  or  change  any  or  all  Blocks  and 
loans,"  and  this  delegation  of  power 
was  held  to  be  invalid.  But  compart 
May  -0.  Frazee,  4  Litt.  (Ky.)  391:14 
Am.  Dec.  159. 

In  Warnecke  ».  Lembca,  71  111.  gi; 
33  Am.  Rep.  85,  where  the  deed  au- 
thorized the  trustee,  "  or  his  legal  rep- 
resentative," to  sell  the  property,  it 
was  held  that  this  power  could  not  be 
exercised  by  the  administrator  of  the 
trustee,  but   only  by   his  1 
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If  there  be  several  trustees,  all  should  unite  in  the  conveyance, 
for  their  interest  in  the  trust  estate  is  an  entirety.  Where  one 
trustee  dies,  however,  the  successors  may  execute  a  valid  convey- 
ance, unless  forbidden  by  the  instrument  of  trust.' 

b.  Manner  of  Sale. — The  sale  of  trust  property,  like  any 
other  act  in  the  execution  of  the  trust,  must  be  conducted  accord- 
ing to  the  manner  prescribed  by  the  instrument  creating  the 
trust.*     The  trustee  may  not  waive  any  of  its  requirements  or 


trust.     See    Dunning  w.  O  cea  n   Nat. 
Bank,  61  N.  Y.  497;  19  Am.   Rep.  193. 

The  case  of  Fuller  v.  O'Neil,  69 
Tex.  349;  s  Am.  St.  Rep.  59,  was  one 
in  which  the  tmstee  was  given  power 
to  sell,  and  left  the  conduct  ot  the  sale 
in  the  hands  of  an  agent.  The  court, 
by  Willie,  C.  J.,  said  :  "  The  grantor  of 
the  power  is  entitled  to  have  his  di- 
rections obeyed,  to  have  the  proper 
notice  ol  the  sale  given,  to  have  it  take 
place  at  the  time  and  place  and  by 
the  person  appointed  by  him.  He 
gives  these  directions  because  he 
thinks  that  a  sale  made  by  the  per 
selected,  and  under  the  circumstar 
stated,  will  be  to  his  interest,  and  make 
his  property  produce  the  lai^est 
amount  of  money.  Of  the  prescribed 
conditions,  none  is  more  important 
than  that  which  requires  that  the  trus- 
tee shall  in  person  make  the  sale.  He 
Is  chosen  because  of  the  confidence  the 
grantor  has  in  his  integrity  and  dis- 
cretion. .  .  .  The  trustee  can  no 
more  absent  himself  whilst  the  sale  is 
going  on  than  he  can  make  it  at  a 
time  or  a  place  or  for  a  character  of 
consideration  different  from  that  au- 
thorized in  the  deed."  And  to  tliis 
point  the  court  cites  Graham  i^.  King, 
50  Mo.  23;  II  Am.  Rep.  401 ;  Bales  i'. 
Perry,  ji  Mo.  449  ;  Powell  v.  Tuttle,  3 
N.  V.  396. 

In  Brickenkamp  v.  Rees,  69  Mo. 
436.  it  was  declared  to  be  the  trustee's 
duty  to  lie  present  during  an  entire 
sale  made  under  his  deed  of  trust; 
otherwise,  the  sale  would  be  void. 

See  aUo  Taylor  v.  Hopkins,  40  111. 
44a:  Spurlock  V.  Sproule,  72  Mo.  503; 
Vail  *.  Jacobs,  62  Mo.  130;  Gray  v. 
Veirs,  33  Md.  18;  Howard  r.  Thorn- 
ton, JO  Mo.  aqi ;  Bales  v.  Perry,  51  Mo. 
449;  Bradford  i>.  Belfield,  1  Sim.  264; 
Greenham  v.  Gibbleson,  10  Bing.  363; 
35  E.  C.  L.  163;  Hitch  V.  Leworthy,  3 
Hare  30a;  Townaend  v.  Wilson,  i  B. 
&  Ad.  608. 

In  Graham  v.  King,  50  Mo.  3i;  11 
Am.  Rep.  401,  the  sale  was  overthrown. 


although  the  trustee  waspresentat  the 
beginning  and  close  of  the  auction,  and 
had  merely  stepped  across  the  street 
meanwhile,  leaving  the  auctioneer  in 
charge.  The  court  said:  "It  was 
the  duty  of  the  trustee  to  he  present 
during  the  crying  of  the  sale,  to  ob- 
serve the  progress  thereof,  protect  the 
interests  of  the  parties  concerned,  to 
reject  fraudulent  bids  made  to  frus- 
trate the  sale,  and.  if  necessary,  to  ad- 
journ the  sale."  And  see  supra,  this 
title,  Delegation  of  Po-aeri  and 
Dutiei. 

1.  Golder  V.  Bressler,  los  111.  419. 

3.  See  SHfra.  this  title,  Pimiers, 
Duliei,  and  Liabilities  of  the  Trustee 
— Scope  and  Limitations.  See  also 
Huntt  11.  Townshend,  31  Md.  336;  100 
Am.  Dec.  63;  Blanton  1'.  Mayes,  jS 
Tex.  423 ;  Quarles  v.  Lacej,  4  Munf. 
(Va.)  25T.  Or  the  sale  will  be  set  aside 
and  a  resale  ordered.  Norman  v.  Hill, 
2  Patt.  &  H.  (Va.)  676,  A  purchase  at 
an  unauthorized  and  voidable  sale  must 
be  for  a  valuable  consideration  and  in 
good  faith,  without  notice  of  existing 
equities,  or  it  will  be  set  aside.  Morgan 
V.  Clayton,  61  111,  35. 

One  who  takes  as  trustee  under  ■ 
stipulation  for  partition,  cannot  convey 
otherwise  than  as  stipulated.  Haack 
V.  Weicken,  118  N.  Y.  67. 

A  trust  deed  recited  that  the  benefi- 
ciary had  paid  certain  debts  as  sectiriry 
for  the  grantor,  the  amount*  of  which 
were  not  given,  and  authorized  the 
trustee  to  sell  to  satisfy  such  as  had 
been  paid  and  should  be  presented  to 
the  grantor.  The  trustee  sold,  but  on 
the  trial  there  was  no  proof  that  any 
indebtedness  existed, nor  that  any 
claim  had  ever  been  presented  to  the 
grantor  es  having  been  paid.  It  was 
held  that  the  trustee  had  no  authority 
to  sell,  and  that  his  deed  passed  no  titfe 
to  the  purchaser.  Mills  v.  Tiaylor,  30 
Tex.  7. 

A  sua  Mads  by  t.  TrnitM  Prior  to  th« 
DaM.— Where  a  deed  of  trust  of  lands 
directs  that  no  sale  shall  be  made  prior 
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conditions,  nor  alter  any  of  its  terms.  If  he  is  acting  under  a 
broad,  general  power  of  sale,  the  manner  of  conducting  it  is  left 
to  his  discretion,  and  any  ordinary  mode  that  he  may  consider 
proper  to  adopt  will  meet  the  approval  of  the  court.* 

The  rules  which  govern  the  manner  of  conducting  sales,  differ 
so  widely  in  the  various  jurisdictions  that  no  principles  generally 
applicable  can  be  announced.  Cases  illustrating  the  requirements 
of  different  courts  as  to  the  notice  of  sale,  parties  tp  the  procced- 
ing.and  the  time,  place,  and  terms  of  sale,  are  cited  in  the  notes.' 

to>  certaindBy,  a  deed,  though  joined  In  Am.  Rep.  769,  and  the  large  number  of 

bjxytecesluisqar  IruslenffCitculeibc-  cBse«    there  cited;  Burr  t'.  McEwen, 

fore  that  tfme,  li  invalid.     But  it  leema  Baldw.  (U.S.}   154;  Mattox  v.  Eber- 

thit  the  truBtee  may  confirm  the  sale  hart,  38  Ga.  ^8i ;   Crane  v.  Reeder,  ai 

■Iter  the  appointed  time  for  selling  has  Mich.  112  ;   Mfnuae   v.   Cox,  5  Johns, 

irrired.     Iiham   v.   Delaware,  etc„  R.  Ch.   (N.  Y.)   441;  g   Am.    Dec.  313; 

Co,  1 1  N.  J.  Eq.  327.  Gray  v.  Shaw,  14  Mo.  341 ;   Rogen  v. 

The  court  has  no  power,  upon  the  pe-  De Forest,  7   Paige  [N.   V.)   373;  Stall 

tMon  of   the   grantor,   the  cestui  que  v.  Macalester,  9   Ohio  19;  Ilofiman  v. 

trial,  and  the  truslecs,  to  order  a  sale  Mackal],  j  Ohio  St.  134;  64  Am.  Dec. 

of  real  esUte  held   in  trust  and  partly  637;  Huger  v.  Huger,  9  Rich.  Eq.  (S. 

br  the   benefit  of  infants,  although  a  Car.)  377 ;  Summers  v.  Bean,  13  Gratt. 

tlate  of  facta  is  shown,  from  which  it  (Va.)  404. 

appears  that  a  sale  would  be  beneficial  The  trustee   of   real  estate  under  a 

lo  the  cettmi  qui  trust,  where  such  a  will,  may  convey  the  same  in  his  own 

tale  would  be  contrary  to  the  provi-  name    without    reciting    the    trusts, 

lions  of  the  grant,  and  where  the  re-  Bradstreet   v.  Clarke,  la  Wend.  (N. 

mainder-men  were  uncertain  and  could  Y.)  601. 

not  jet  be  ascertained.     Matter  of  A  trustee  In  a  deed  oF  trust  to  pay- 

Tumer,  10  Barb.  (N.  Y.)  551.  debts,  is   not  bound   to   sell  within  a 

Where   property   was   conreyed   in  particular  time,  but  is  bound  to  use  his 

tnut  to  secure  the  payment  of  a  prom-  discretion   in   the  matter,   in  order  to 

liMtry  note,  dated  Nov.  iilh,  1856,   the  obtain  the  highest  price.     Hawkins  v. 

Cruitee   being  empowered,  if  the  note  Alston.  4  Ired.  Eq.  (N.  Car.)  137. 

was  not  paid  at  maturity,  to  advertise  Under  an  express  trust,  with   power 

the  land  for  twentj-  dara,  and  then  sell  of  sale,  the  trustee  is  not  required  toap- 

tbe  ume  and  make  payment,  and  upon  ply  to  a  court  to  authorize  the  sale,  nor 

dtfault   the   trustee   Sold   the   land   on  to  give  a  bond  tor  the  eiecution  of  the 

Dec.  1st.  1859,  the  sale  was  held  void  as  trust  unless  required,  nor  can  the  title 

to  the  maker  of  the  deed,  since  the  sale  in  the  vendee  be  questioned  for  want  of 

*ai  not  made  after  the  lapse  of  twenty  consideration.  lies i^. Martin. 69  Ind  114. 

days  from  default   of   payment,  such  In  the  absence  of  extrinsic  equities, 

dtfault  not   occurring   until   the    first  a  sale  of  real  estate  in  accordance  with 

ninate  of  Nov.  12th,  1859.     Young  v.  the   terms   of  a  power   in  a  deed    of 

Van  Benthuysen,  30  Tex'.  763.  trust,  but  without  the  intervention  of 

As  to  what  recitals   contain  a  suffi-  judicial  proceedings,  is  valid  against  a 

cient  reference  to  the  source  of  a  trus-  subsequent  mortgagee.    LowecGrin- 

tte's  power  to   validate   his  sale  and  nan,  19  Iowa  193. 

deed,  see  Porter    *.    Schofield,    55  A  conveyance  of  real  estate,  made  In 

Mo.  303.  consideration  of  personal  property  or 

As  to  whether  the  sale  should  be  choses  in  action,  is  strictly  and  Itterallv 

in  gross  or  in   parcels,  see    Carter  v.  a  sale,  and   may  be  valid,  though  it  is 

Abshire,  48  Mo.  jm;  Sumrall  v.  Chaf-  not  a  sale  for  money,  Speigle  v.  Mere- 

Eti,  .|8  Mo.  403.  dith,  4  Biss.  (U.  S.)  i3o. 

Sales  made   by   trustees    on    mere  9.  braralarltlBB  In  tlie  Sale  —  ITotlea 

personal  security  are  at  their  own  risk,  of  Bil*.  —  In    general,    see    Burke    v. 

SBOveHs  Appeal,  5  Pa.  SL  377.  Adair,  33  W.  Va.  139;   LetHerr.  Arm- 

1-  See  Powers,  vol.  18,  p.  944.  strong,  4  Iowa  483  :  68  Am.  Dec.  672, 

lo   general,   see   Gindrat   v.  Mont-  It  has  been  held  that  a  sale  without 

fotnery  Gas  Light  Co.,  83  Ala.  596 ;  60  notice  will  confer  a  valid  title,  notwlth- 
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ttanding  a  direction  of  the  trustee  to 
sell  on  notice,  and  the  remedj  Is  against 
the  trustee  (or  the  deficiency  tn  price 
occasioned  hj  his  failure  to  give  notice. 
Mlnusexp.  Cox,  5  Johns.  Ch.{N.  Y.)44i; 
9  Am.  Dec.  313.  Butcnnt/ar*  Hender- 
son V.  Calloway,  8  Humph.  (Tenn.)  693, 
in  which  it  was  held  that  where  the 
trustee  in  a  deed  Co  secure  the  pavment 
of  debts  is  required  to  give  notice  of 
the  time  and  place  of  sale  to  the  bar- 
gainor, such  noiice  is  a  condition  prec- 
edent, and  a  sale  without  notice  is  void 
and  communicates  no  title.  A  power 
of  sale  must  be  strictly  pursued  as  to 
the  time  and  place  of  notice.  Thorn- 
ton V.  Boyden,  31  111.  aoo.  But  a  cleri- 
cal error  In  a  trustee's  deed  as  to  the 
day  of  policing  notice  of  sale,  does  not 
invalidate  it.  O'Neil  v.  Vanderburgh, 
aj  Iowa  104. 

Where  the  notice  of  a  sale  omitted  to 
Btate  by  or  to  whom  the  deed  of  trust 
was  executed,  and  did  not  describe,  nor 
identify,  nor  locate  the  lands  so  as  to 
enable  one  who  was  not  familiar  with 
them  to  know  what  lands  were  to  be 
■old,withoutGrst  examining  the  county 
records,  itwasheldinsuflicient,  and  the 
sale  was  set  aside.  Reeslde  v.  Peter, 
33  Md.  120. 

TlnLe  of  PaUloatton. — See  generally 
Leffler  v.  Armstrong,  4  Iowa  48:  ;  68 
Am.  Dec.  672  ;  Cushman  n.  Stone,  69 
111.  516;  Graham  v.  Fitts,  53  Miss.  307.. 

Where  twenty  days'  notice  of  the- 
time  and  place  of  sale  are  required, the 
publication  muGtcontinueupto  the  date 
of  the  sale ;  one  insertion  is  insufficient. 
Stine  V.  Wilkson,  10  Mo.  75.  But 
where  three  weeks  notice  was  required, 
it  was  held  that  an  adveriisement  in- 
serted once  a  week  for  three  weeks, 
and  once  on  the  day  of  sale,  in  two 
daily  newspapers,  was  sufficient.  John- 
son v.  Doreey,  7  Gill  (Md.)  afo.  And 
where  the  trust  deed  required  thirty 
days,  by  posting  the  same  in  three  or 
more  public  places  in  the  county,  it 
was  held  that  if  the  notices  were  put 
up  thirty  days  before  the  sale,  it  was 
unnecessary  that  they  should  remain 
posted  every  day  up  to  the  sale,  Gra- 
ham I'.  Fills,  53  Miss.  307, 

The  iaw  does  not  contemplate  that 
the  notice  shall  be  examined  on  Sun- 
day, and  where  notice  was  required  Id 
be  posted  in  three  public  places,  and 
one  of  the  notices  was  posted  on  the 
inside  of  the  post-office  door,  which 
was  closed  and  invisible  on  Sunday, 
save  for  two  hours,  it  was  held  suffi- 
cient.   Graham  i'.  Fitts,  53  Miss.  307. 


Where  a  notice  dated  December  71h, 
gave  noiice  of  a  sale  "  on  Ihe  38th  of 
December  next,"  il  was  held  that  it 
could  not  mislead  purchasers,  and  that 
a  sale  on  the  l8th  of  the  same  Decem- 
ber was  valid.  Gray  v.  Shaw,  14 
Mo.  341. 

The  naming  of  an  impossible  day  for 
the  sale  will  1  n  v  a  1  i  d  a  t  e  the  notice. 
Thacker  v.  Tracy,  8  Mo.  App.  318. 

Where  land  was  given  to  a  trustee  to 
sell  "at  auction  or  otherwise,  in  whole 
or  In  parcels,  on  giving  three  weeks' 
notice  thereof,"  he  can  sell  at  private 
sale  and  without  notice.  Minuse  v. 
Cox,  s  Johns.  Ch.  (N.  Y.)  441 ;  9  Am. 
Dec.  313. 

Plaos  or  PabUoaUoiL — See  generally 
Campbell  v.  Tagge,  30  Iowa  307;  Purs- 
ley  T).  Hayes,  33  Iowa  21 ;  Johnson  v, 
Dorsey,  7Gill(Md.)369. 

Where  noiice  Is  required  to  be  pub- 
lished in  a  newspaper,  without  desig- 
nating any  particular  one,  the  trustee, 
in  the  at>sence  of  fraud,  has  unlimited 
discretion  in  selection  of  the  newspa- 
per.    Singleton   v.  Scott,  11  Iowa  589. 

Where  the  deed  authorized  a  sa  le 
after  twenty  days'  notice  posted  on  the 
front  door  of  a  certain  hotel,  a  sate 
made  after  a  notice  posted  anywhere 
else  than  on  such  door,  was  held  void. 
Sears  i'.  Livermore,  17  Iowa  397;  85 
Am.  Dec,  564. 

Discontinuance  of  a  newspaper  in 
which  notice  was  directed  to  be  pub- 
lished, does  not  divest  the  legal  title  of 
the  trustee.  Tucker  n.Silver,  9  Iowa  361. 

Where  the  notice  was  published  in  a 
locality  required  by  the  deed,  and  all 
the  parties  concerned  in  the  sale  had 
actual  notice  thereof,  the  publication 
was  held  sufficient,  although  the  certi- 
fied copy  of  the  record  of  the  deed 
from  [he  recorder's  office,  made  it  ap- 
pear that  the  noiice  was  to  be  published 
elsewhere.  Jones  v.  Moore,  41  Mo.4t3. 

CoBttBta  of  tlM  irotlM.— There  is  no 
prescribed  form  for  a  notice  of  sal«, 
but  the  description  of  the  land  must  be 
reasonably  certain,  that  there  maj-  be 
no  mistake  of  the  land  to  be  sold.  New- 
man V.  Jackson,  13  Wheat.  ( U.  S.)  570. 
It  is  unnecessary  to  specify  the  amount 
of  the  debt  that  should  be  paid.  Win- 
wall  V.  Rose,  4  Port.  (Ala.)  331.  And 
in  the  absence  of  proof  that  competi- 
tion was  prevented,  or  that  the  sale 
was  in  any  respect  prejudiced  thereby, 
a  sale  will  not  be  vacated  because  the 
notice  failed  to  state  the  name  of  the 
parties  to  the  suit  In  which  a  decree 
of  sale  passed  or  the  several   Jncum- 


^aovGoOt^lc 


tam,  ihitUi,  >Dd    TR  US  TS  A  ND  TR  US  TEES. 


IlaUUtiM,  tM. 


bnnces  on  the  property.  Gibbsi'.  Cun- 
ningham, I   Md.  Ch.  44. 

The  Dotice  of  sale  should  contain 
EDcb  facts  as  reasonablj  to  apprise  the 
public  of  the  place,  time,  and  terms  of 
sale,  and  the  property  to  be  sold.     But 


be  regarded.     Gray  ti.  Shaw,   14   Mo. 

"     lie   V.   Butler,  ai   Mo.  313;   64 

:.  334;   Powers  II.  Kueckhoff, 


J4I;  Beatie 


4]  Mo.  4I5:  97  Am.  Dec.  181 ;  Stephi 
wn  IV  January,  49  Mo.  465;  Chesley  tj. 
Cheilej,  49  Mo.  540. 

Fgrm  of  ITotto*. — Mere  informality  in 
the  form  of  notice,  even  where  a  partic- 
ular fonn  Is  preecrlbed  by  law.  will  not 
Inralidate  the  tale.  Boston  Safe  Deposit, 
etc.,  Co.  V.  Milter,  146  Maes.  loo.  Nor 
i)  aDV  special  form  requisite.  Newman 
f.  Jackson,  la  Wheat.  <U.  S.)  570.  See 
generally,  note  to  Tyler  v.  Herring,  67 
Jfias.  iMh  in  19  Am.  St.  Rep.  a6j. 

paitlea. — The  omission  to  make  a 
prior  incumbrancer  a  partv  in  a  bill 
rtliting  to  a  tniBtee'a  sale.  Is  not  suffi- 
attA  ground  for  treating  the  proceed- 
ings as  a  nullity,  and  the  sale  void, 
although  it  might  be  error  for  which  the 
decree  would  be  reversed  on  appeal. 
Speed  V.  Smith,  4  Md.  Ch.  399. 

Where  the  trustee  is  seised  of  the 
legal  estate  in/ee,  and  is  a  party  before 
the  court,  there  is  a  greater  facility  in 
giring  a  perfect  title  to  the  purchaser, 
■Ithoueh  all  the  parties  in  interest  are 
not  before  the  court,  inasmuch  as  the  de- 
cree for  sale  operates  on  the  fee  simple 
in  the  trustee,  and  passes  that  to  the 
purchaser  discharged  of  the  equities  of 
the  rtslui  que  trust.  Williman  v. 
Holmes,  4  Rich.  Eq.  (S.  Car.)  475. 

A  trustee  was  empowered  to  sell 
land  with  "  the  assent  in  writing  of  the 
■aid  cestui  que  trtitt."  A  was  the  sole 
eatui  que  trust  for  his  life,  and  then 
others  took  his  place,  and  it  was  held 
that  his  assent  alone  was  necessarr  to 
•  sale.  Gindrat  ».  Montgomery  Gas- 
Light  Co.,  Sa  Ala.  596;  60  Am. 
Rep.  769. 

■Um. —  Under  the  Pennsylvania 
Suinte,  passed  to  facilitate  the  aliena- 
tioo  of  real  estate,  and  providing  that 
>  tale  of  land  may  be  ordered  upon 
the  application  of  a  guardian  or  other 
intercBted  party,  when  the  land  in 
quescioh  is  owned  by  a  minor,  or 
when  a  party  interested  therein  is 
I  legal  disability   to  convey,  it 


land,  on  the  petition  of  a  trustee,  to 
whom  it  is  devised,  for  the  payment  of 
debts,  and  then  to  apply  the  income  to 
certain  persons,  with  contingent  re- 
mainders to  others,  where  it  appears 
from  the  (act  that  it  is  an  expense  to 
the  estate,  and  unproductive,  that  the 
Interest  of  all  parties  requires  its  sale, 
and  that  an  arrangement  has  been 
made  privately  to  sell  It  for  a  larger 
sum  than  had  been  offered  for  it  at  a 
itly  attempted  public  sale;  as  the 
;stB  of  the  remainder-men  can, 
under  the  provisions  of  the  act  men- 
Woned,  be  protected  by  proper  orders 
governing  the  application  of  the  pur- 
chase-money. Moorhead  v.  Wolff,  IJ3 
Pa.  St.  365. 

A  trust  estate  In  which  the  cetluis 
OBB  trustent  are  minors,  cannot  be 
legally  sold  on  the  petition  of  the  trus- 
tee, unless  the  minors  are  made  parties 
by  a  representative  properly  appointed. 
East  Rome  Town  Co.  r.  Cothram,  Si 
Ga.  359, ^o//owiB^  Hill  v.  Printup,  48 
Ga.  4sa. 

ltAiiit«r  and  Terma  of  Bale, — A  trus- 
tee appointed  to  sell  Co  the  highest  bid- 
der is  bound  to  see  that  the  sale  is 
fairly  made  and  that  there  is  a  real 
competition.  Fairfax  v.  Hopkins,  a 
Cranch  (U.  S.C.C.)  134;  Johnston  k. 
Eflson,  3  Ired.  Eq.  (N.  Car.)  330. 

A  trustee  directed  to  sell  at  public 
auction  and  pay  certain  debts,  has  no 
authority  to  Sell  eicept  at  public  auc- 
tion, although  the  grantor's  interest 
may  be  promoted  by  a  private  sale. 
Greenleaf  t/.  Queen,  i  Pet.  [U.  S.)  138. 
But  where  a  trustee  has  advertised  the 
property  as  prescribed  by  the  decree  of 
sate,  without  succeeding  in  making  a 
sale,  he  may  sell  at  private  sale,  or 
otherwise,  in  his  discretion.  Gibson's 
Case,  I  Bland  (Md.)  138;  17  Am.  Dec. 

Where  a  trustee  was  appointed  by  a 
decree  to  sell  property  at  public  sale, 
and.  BO  offered  it,  but  without  success, 
and  finally  after  unusual  efforts  found 
a  purchaser  at  private  sale,  it  was  held 
that  if  the  sale  was  for  a  fair  price  and 
in  good  faith,  !t  would  be  ratified  by  the 
court.  Tyson  -a.  Mickle,  2  Gill  (Md.)  376. 

Where  a  trustee  applied  to  the  court 
for  leave  to  sell  real  estate  belonging  to 
the  trust,  and  the  petition  stated  that  he 
had  been  offered  seven  thousand  dol- 
lars for  the  property  by  A,  which  was 
a  fair  offer,  and  the  court  passed  the 
following  order ;  "  Read  and  sanc- 
tioned ;  the  petitioner  has  leave  Co 
sell ;  "  it  was  held  that  a  private  sale  to 
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A  for  Kven  thoutand  dollars  was  legal  respective  balances  due  them  over  and 

under  the  order.  Shacklett  v.  Ransom,  above  the  amounts  realized  by  them  at 

54  Ga.  350.  the  sale,  and   the  lien-holders  yielded 

If  persons  acting  in  a  fiduciary  char-  up  all  their  claim  asalnsl  the  maker  of 

acter  do  acta  or  make  declarations  pre-  the  deed  of  trust.     It  was  held  that  the 

venting  competition  at  the  sale  of  trust  notes   given   were   equivalent   to   caih 

propertj,  or  which  cause  a  aacrliice  of  placed  in  the  hands  of  the  trustee.  Mead 

the  same,  the  sale  will  be  set  aside  at  v.  McLaughhn,  43  Mo.  198. 

the  instance  of  a   beneficiarj   injured  Af^er  a  trustee's  sale  under  a  deed 

thereby.     Goodwin  v.  Mix,  38  111.  115.  forbidding  a  lale  on  credit,  the  creditor 

The  rights  of  a  bo«a  fide  purchaser,  for  whose  benefit  the  sale  Is  made,  maj 

who  has  conveyed  the  property  to  an-  lend   the   purchaser   a   portion   of  the 

other,  will  not  be  vitiated  by  the  fact  money  with  which  to  pay  the  amount 

that  the  premises  included  in  the  deed  of  his  bid,  and  the  transaction  will   not 

weresold  «ii  fnajjp,inBtead  of  in  parcels/  be   regarded   as  a  sale  upon  credit  l>j 

or  for  only  one-third  of  their  value,  or  the  trustee.      Waterman  v.  Spaulding, 

when  there  was  only   a  small  attend-  51  III.  425. 

ance  at  the  sale,  or  that  the  notice  of  Where  a  will  directed  a  sale  of  slaves 

sale  erroneously  stated  that  all  the  in-  to  purchasers  for  their  own  use.  but  not 

terest  was  unpaid.     Shine  i'.  Hill,  23  to  speculators,  without  prescribing  the 

Iowa  364.     And,  although  a  trust  deed  terms  of  the  sale,  a  sale  on  a  credit  of 

described   the   land  conveyed  as   two  twelve  months  was  held  proper.    Stone 

separate  parcels,  when  It  appeared  that  i>.  Hlnton,  i  Ired,  Eq.  (N.  Car.)  15. 

they   constituted    but   one    farm,   and  Adjournment   of  Sale.— T  h  e   trustee 

with  the  assent  of  the  beneficiary  and  may  adjourn  the  sale  in  his  discretion 

by  the  advice  of  the  trustees  were  sold  to   a   more  favorable  lime.     Richards 

together,  it  was  held  that  the  sale  In  v.  Holmes,  18  How.  (U.  S.)  143;  Judge 

that  form  was  proper.  Kello^ «.  Car-  v.   Booge,  47   Mo.    ^44;    Sayles   v. 

rico,47Mo.  157.     The  sale  of  a  trust  Smith,  11  Wend.  (tJ.  Y.)  57;  a?  Am. 

estate  made  merely  for  the  purpose  of  Dec.   117;  Jackson  v.  Clark,  7  Johns, 

reiiivestment  may   be  made  under  an  (N.  Y.)  335.     See  also  Patten  v.  Stew- 

orderof  the  court  without  the  interven-  art,  36  Ind.3g5;  Thornton  v.  Boyden, 

tion   of   a   commissioner.     Griffith   u.  31  111.  300;  Griflin  v.  Marine  Co^  53 

Burton,  J  Bush  (Ky.]  35S.  III.   130;    Montgomery  v.   Barrow,  19 

To  prevent  a   person  becoming  the  La.  Ann.  169;  Dana  ii.  *Farringtiin,  4 

highest  bidder  at  a  sale  under  a  decree  Minn.  433;  Enloe  v.  Miles,  I3   Smed. 

when  he  is  wholly   unable   to  comply  &  M.  (Miss.)  147. 

with  his  contract,  the  court  may  direct  But,  upon   adjourning   the  sale,  the 

that  his  bid  shall  not   be  received  and  trustee  is  bound  to  give  a  new  notice 

that  the  trustee  report  the  two  highest  for  the  same  length  of  time  required 

bidders,  to   that  in   case   the  highest  in  the  first  instance,  and  this  whether 

fails  to  comply  with  the  terms  ofsale,  the  deed  contains  a  clause  authorizing 

the  next  highest  may  be  received  and  an   adjournment  of   the   sale  or   not. 

considered  as  a  purchaser.     Murdock's  Griffin  v.  Marine  Co.,  53  111.  130. 

Case,   3   Bland   (Md.]  461;   30  Am,  Poww  to  Comet  Biroi. —Trustee* 

Dec.  381.  advertised  and  sold  the  whole  of  a  tract 

A  trustee  empowered  to  sell  for  cash  of  land,  and   the   purchaser,  supposing 

and  pay  certain   debts,  cannot,  in   the  only  a  part   was   sold,  took   a  deed  of 

event  of  non-payment,  sell  on   credit,  that    part.     On   the   discovery   of   the 

and  such  a  sale  will  be  set  aside  at  the  mistake,  it  was  held  that  the   trustees 

Instance  ofthe  debtor.     Cassell  v.  Ross,  might  convey  the  rest  to  him  by  a  sec- 

33  111.  344;  85  Am.  Dec.  270.  ond  deed.   O'Day  v.  Vansant,  3  Mack- 

Tbe  terms  of  a  deed  of  trust  required  ey  (D.  C.)  196. 
that  upon  default  in  the  payment  ofthe  B«qolraiii«iti  aa  to  Boiale. — A  bid 
notes  ibr  which  the  deed  was  given  as  made  at  a  trustee's  sale  through  a  mis- 
■ecurity,  the  trustee  should  "sell  the  understanding  as  to  the  terms  of  pay- 
property  for  cash."  Subsequent  to  the  ment,  may  be  retracted  by  the  consent 
execution  of  the  deed,  and  before  the  of  the  tnislee,  without  avoiding  thesale, 
sale,  several  liens  were  created  on  the  though  the  sale  is  finally  effected  on  a 
property.  At  the  sale,  the  purchaser  lower  bid.  Waterman  v.  Spaulding, 
paid  a  part  of  the   purchase -money  in  51  J1I.  435, 

cash,   and   executed   his   notes   to   the  Where  Ihe  sale  of  trust  property  bv* 

owners  and  holders  of  the  liens  for  the  trustee  under  a  power  to  sell,  is  set  aside 
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c.  Setting  the  Sale  Aside. — While  the  trustee's  deed  will 
convey  a  legal  title  indefeasible  in  a  court  of  common  law,  even 
though  made  in  violation  of  his  duty,^  it  may  be  set  aside  by  a 

by  the  supreme  court,  on  the  ground 
that  the  property  wb»  not  sufficiently 
described  in  the  public  notice  of  sale, 
Md  the  cause  is  remanded  for  a  re-aale, 
and  the  necessary  steps  have  been 
taken  In  the  court  below  for  that  pur- 
pose, in  conformity  with  the  opinion  of 
the  appellate  court,  the  trustee  may 
proceed  to  retell  the  property  without 
tm  order  of  the  circuit  court  directing 
■uch  sale.  Reesldc  v.  Peter,  35 
Hd.  111. 

When  the  purchaser  refuses  t«  (X)m- 
plete  the  contract,  It  would  be  im- 
proper for  the  trustee  to  resell  the  prop- 
erty on  the  same  day,  but  he  must  re- 
(drertise,  and  sell  upon  full  notice.  In 
order  that  the  bidding  ma^  be  open  to 
competition,  and  a  fair  price  be  ob- 
tained. Judge  V.  Boc^e,  47  Mo.  544; 
Barnard  v.  Dutican,  38  Mo.  170;  90  Am. 
Dec.  416;  Givan  v.  Doe,  sBlackf. 
(Ind.)   a6o;  Williams  v.   Barlow,  49 

BtqnlrMnaita  In  tlie  Deed. — It  must 
be  clear   and   deSnite   in  naming   the 

rntee.  Dick  v.  Pitchford,  i  Dev.  & 
Eq.  (N.  Car.)  480. 

It  should  recite  the  trust,  or  at  least 
call  attention  to  It,  by  conveying  as 
trustee.  Porter  ii.Schofield,  55  Mo.  301. 

There  Miut  Be  a  Qrantee  iramed. — A 
deed  executed  by  a  ttuBtee,  relinquish' 
Ing  hia  whole  estate  in  the  trust  prop- 
tnj,  but  not  purporting  to  convev  it  to 
any  pe  rson,  is  Inoperative.  Dick  v. 
Pitchford,  1  Dev.  & B.  Eq.  (N. Car.)  48a 

But  such  a  recital  or  reference  U  not 
vita!  to  the  validity  of  the  deed.  Gin- 
drat  V.  Montgomery  Gas  Light  Co., 
83  Ala.  596;  60  Am.  Rep.  769;  Hall  v. 
Preble,  68  Me.  loo;  Bradstreet  v. 
Clarlte,  13  Wend.  (N.  Y.)  603;  Sooth 
V.  South,  91  Ind.  aai ;  46  Am.  Rep.  591 ; 
Baird  v.  Boucher,  60  Miss.  329;  Camp- 
bell V.  Jotinson,  6q  Mo.  439;  Bishop  v. 
Remple,  11  Ohio  SL  177;  Funk  v.  Eg- 
eleslon,  9a  111.  515;  Orr  t:  O'Brien,  s5 
Tei.  149;  Flui  V.  Best,  31  L.  T.  N. 
S.  64;;  33  Wkly.  Rep.  138. 

A  trustee's  sale  is  not  invalidated  by 
a  mitrecltal  in  the  notice  of  sale  and  In 
(he  deed,  of  the  circumstances  which 
devolved  the  execution  of  the  trust  upon 
liim,  where  the  deed  of  truat  contains 
no  provision  requiring  a  recital  of  such 
drcumstancea.  Irish  i>.  Antioch  Col- 
lie, 126  111.  474;  9  Am.  St.  Rep.63S. 


It   U   the   established    doctrine   in 

Maryland,  that  a  sale  made  by  a  trus- 
tee, under  a  decree  of  a  court  of  chan- 
cery. It  a  transaction  between  the  court 
and  the  purchaser;  and  the  report  of 
the  trustee  and  the  order  of  the  court 
ratifjine  the  sale,  must  be  regarded  as 
the  evidence  of  the  contract  between 
the  parlies.  Goldsborough  v.  Ring- 
gold, I  Md.  Ch.  339. 

1.  Bank  of  U.  5.  v.  Bennlng,  4 
Cranch  (C.  C.)  81;  Taylor  v.  Ben- 
ham,  5  How.  (U.  S.)  37Z;  Reece  v. 
Allen,  10  III.  336;  48  Am.  Dec.  336; 
Dawson  V.  Hayden,  67  111,  ti ;  Koes- 
ter  V.  Burke,  Si  111.  436;  Martin  v. 
Clark,  it6  I11.6s4;  Walton  v.  FolUns- 
bee,  131  III.  147;  Prather  v.  McDow- 
ell, S  Bush  (Ky.J  46;  Thatcher  v.  St. 
Andrew's  Church,  37  Mich.  364;  Gale 
V.  Menaing,  lo  Mo.  461 ;  64  Am.  Dec. 
197;  Hannibal,  etc.,  R.  Co.  v.  Green. 
68  Mo,  177;  Taylor  v.  King,  6  Munf. 
(Va.)  3^8;  D'Oyley  v.  Loveland, 
1  Strobti.  (S.  Car.)  45 ;  Minuse  v.  Cox, 
S  Johns.  Ch.  (N.  Y.)  441 ;  9  Am.  Dec. 
313;  Varner  v.  Gunn,  61  Ga.  54;  Deo 
V.  Troutman,  7  Ired.  (N.  Car.)  1^5; 
Pownal  I'.  Myers,  16  Vt.  408;  Blaia- 
dell  V.  Stevens,  16  Vt.  179. 

The  trustee  can  convey  an  absolute 
title  at  law,  whether  In  compliance 
with  the  trust  or  not,  but  the  party  in- 
jured by  the  breach  of  trust  may  de- 
feat it  in  equity.  Taylor  v.  King,  6 
Munf.  (Va.)  358;  8  Am.  Dec.  746. 

Until  a  redemption  is  had  the 
grantee  will  hold  It,  and  may  set  it  up 
in  defense  of  an  action  of  ejectment. 
Wilson  *.  South  Parlt  Com'rs,  70 
111.  46. 

But  where  a  trustee,  for  the  sepa- 
rate use  of  a  feme  covert,  executed  a 
deed,  purporting  to  convey  the  legal 
title,  it  was  allowed  to  operate  merely 
as  a  declaration  of  the  trust,  and  not  to 
divest  the  title  of  the  trustee.  Thomp- 
son V.  McDonald,  3  Dev.  &  B.  Eq.  (N. 
Car.)  463. 

M'here  property  was  devised  to  a 
trustee,  with  directions  to  sell  the  prin- 
cipal only,  for  reinvestment  In  more 
profitable  securities,  a  bona  fide  con- 
veyance by  him  in  exchange  for  Con- 
federate bonds,  was  held  to  pass  title 
to  ihe  purchaser.  Schley  v.  Brown, 
70  Ga.  64. 

The  grantee  of  a  trustee  Is  not  bound 
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court  of  equity  upon  the  application  of  the  beneficiary.'  The 
trustee  may  not  impeach  his  own  sale.*  Nor  can  the  regularity 
or  validity  of  the  transaction  be  questioned  by  a  stranger  •  nor 
impeached  collaterally.* 

"  Public  policy  as  well  as  the  stability  of  rules  of  property,"  it  is 
said,  "demand  that  sales,  and  titles  founded  thereon,  should  not 
be  avoided  for  slight  and  trivial  reasons  ;  but  where  the  power  has 
not  been  executed  in  accordance  with  essential  conditions,  the  sale 
and  deed  will  be  held  to  be  utterly  void,  both  at  law  and  in 
equity."* 

While  fraud  or  gross  unfairness  will  vitiate  the  sale,*  yet 
fraud  is  not  to  be  presumed  upon  slight  grounds ;  whatever  pre- 

to   show   that   the   conditions   of    the     ertj  refuses  to  accept  s 
trust  deed  have  been  complied  with  by      ■  .... 

the  trustee.     Reece   v.   Allen,    lo  III. 
336;  48  Am.  Dec.  336. 

A  deed,  with  the  consent  of  the  ben- 
eliciarr,  though  to  secure  a  debt,  passes 
the  title.     Djkeg  v.  McVay,67  Ga.  501. 

1.  Proutyii.  Edgar,  6  Iowa  353  ;  Ha- 
leltine  ».  Fourney,  120  III.  493.  Where 
the  powers  conferred  on  the  truBtees  are 
not  Btrictl/  pursued,  a  court  of  chan- 
cerr  will  eet  aside  their  lales.  Stine  v. 
Wflkson,  loMo.  75. 

By  standing  hy  and  assenting  to  the 
sale,  even  though  the  sale  were  un- 
authoriied,  the  cestui  que  trusi  waives 
hie  right  to  object.  Spencer  v.  Haw- 
kins, 4  Ired.  Eq.  (N.  Car.)  188. 

3.  Larco  v.  Casaneuava,  30  Cal.  560; 
Prouty  V.  Edgar,6 Iowa  353  ;  Parker  r. 
Allen  (Supreme  Ct.),  14  N.  Y.  Supp. 
26s. 

S.  Gary  ii.  Colgin,  11  Ala.  514;  Her- 
bert V.  Hanrick,  16  Ala.  5S1  ;  Larco  v. 
Casaneuava,  30  Cal.  560  ;  Lee  -o.  Par- 
ker, 5  Whart.  (Pa.)  350  ;  Coxe  v.  Blan- 
den,  I   Walts  (Pa.)  533  ;  16  Am,  Dec. 


nd  advertise  the  property  again 
for  sale  on  another  day.  Dover  v. 
Kennerly,  38  Mo.  469. 

The  fact  that  a  trustee  was  an  alien 
when  the  deed  was  made  to  him,  and 
when  he  conveyed  the  land  to  the  pur- 
chaser, furnishes  no  ground  for  setting 
aside  his  sale  and  conveyance  of  the 
land.  Ferguson  i'.  Franklins,  6  Munf. 
(Va.)  30c.  See  also  Escheator  v. 
Smith,  4  McCord  (S.  Car.)  452. 

The  mere  fact  that  a  sale  occurred  on 
the  day  of  the  general  state  election  does 
not  constitute  a  sufficient  ground  for 
setting  it  aeide,  Bank  of  Commerce 
II.  Lanahan,  45  Md.  396;  nor  will  the 
court  set  aside  a  trustee's  sale  merely 
because  it  was  made  after  the  death  of 
the  grantor,  Spencer  v.  Lee,  19  W. 
Va.  179;  nor  because  bankruptcy 
proceedings  have  been  commenced 
against  the  grantor,  which  have  not 
reached  adjudication.  The  purchaser 
would  have  a  legal  title,  available  In 
ejectment.      McGreadj'  i>.   Harris,  54 


436. 

4.  ReldT>.Mu1lIns,48  Mo.  344;  Q^es- 
enberrj  v.  Barbour,  31  Gratt.  ( Va.)  491. 

B.  Wagner,  J.,  in  Powers  v.  Kueck- 
hoff,4'  Mo. 411;;  97  Am,  Dec.  281.  See 
aUo  Dana  v.  Farrington,  4  Minn.  433; 
Stine  V.  Wilkson,  10  Mo.  75;  Thorn- 
hurg  ».  Jones,  36  Mo,  514;  jackson  v. 
Clark,  7  Johns.  (N.  Y.)  217 ;  Miller  v. 
Hull.4Den,  (N.  Y.)  104;  Sherwood  r. 
Reade.  7  Hill  (N.  Y.)  431;  King  t'. 
Duntz,  II  Barb.  (N.  Y.)  iga. 

It  conalltutei  no  objection  to  the 
validity  of  a  sale  that  the  trustees,  in 
the  exercise  of  a  reasonable  discretion, 
sell  the  land  In  lots.    Gray  -v.  Shi 


Gillespie  v.  Smith,  29  ill.  473;  81  Ann. 
Dec, 338 ;  Obert  v.  Obcrt,  1  z  N.J.  Eq. 
433- 

Where  a  trustee  sold   an  undivided 
interest  in  real  estate  for  a  grossly  Inad- 
equate price,  after  a  partition  had  been 
decreed,  and    when   the   precise   value 
would  have  been  known  in  a  few  days, 
the  sale  was    regarded    as   a    nullity, 
James  v.  Gibbs,  i  Pall.  &  H.  (Va.)  377. 
A  trustee  was  about  to  sell  under  > 
trust  deed,  and  upon  the  request  of  one 
of  the  grantors,  that  he  would  postpone 
the  sale  to  as  late   an  hour  as  he  law- 
fully could,  the   latter   stating  that  an 
341 ;  Stall  11.  Macalester,  gOhio  19.     injunction  against  the  sale   had   been 
If  the  bidder  at  a  sale  of  trust  prop-     applied   for,  the  trustee  promised  that 
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sumptions  are  indulged  will  be  in  favor  of  the  fairness  and  regu- 
larity of  the  proceedings.*  Thus,  it  has  been  held  that  a  report  by 
a  trustee  of  his  sale  is  conclusive  as  to  its  terms,  when  ratified  by 
the  court,  in  the  absence  of  fraud  or  mistake.* 

In  the  absence  of  fraud,  mere  inadequacy  of  consideration  is  no 
ground  for  setting  aside  a  sale,^  unless  the  consideration  be  so 
grossly  inadequate  as  to  indicate  fraud  or  a  plain  want  of  judg- 
ment and  discretion  on  the  part  of  the  trustee,*  or  unless  inade- 
quacy of  price  is  accompanied  by  irregularity  or  fraud  of  some 
sort,'  But  where  the  sale  is  to  a  cestui  que  trust,  and  is  a  plain 
sacrifice  of  the  interests  of  the  trust,  it  will  not  be  allowed  to 

he  would  Dot  sell  until  one  o'clock,  but  title  acquired  under  luch  a  sale.     Ben- 
in Tact  told  the  land  between  eleven  and  Icendorf  r.  Vincenz,  53  Mo.  441. 
twelve  o'clock,  after  the  grantor  had  I.  Brown  w.  Wallace,  3  Bland  (Md.) 
left,  to  the  creditor  in  the   tniit  deed. 


who  was  the  only  bidder,  at  one-fifth  >.  Clark  *.  Freedman's  Sav.,  etc^ 
or  iti  value.  The  grantor  returned  Co.,  100  U,  S,  149;  Booker  v.  Ander- 
with  the  injunction  before  one  o'clock,     eon,  36  111.  66;  Waterman  v.  Spauld' 


9  held  that  the  sale  was   fraudu-  Ing,  51  111.  435;  lies  v.  Martin,  69  Ind. 

KDi  and  void.     Hoppei   v.   Cheek,  ai  114;  Singleton  v,  Scott,  11   Iowa  i;89; 

Ark.  5S5.  Carter  v.  Abshire,  4S  Mo.  300;  Clark 

Where   trvstaes  are  required  to  sell  v.  St.  Louis,  etc.,  R.  Co.,  58  How.  Pr. 

for  cash,  a  sale  to  one  with  whom  it  is  (N.  Y .  Supreme  Ct)  21 ;   Franklin' 

agreed  that  no  cash  shall  be  paid  and  Osgood,  14   Johns,   (N.  Y.)  527;  Bi 

that  hewillholdsubject  toChedirection  net!  v.  Higgins,  3  W.  Va.  485. 

of  the  trustees,  is  fraudulent,  and  will  4.  Booker  11.  Anderson,   35   111.  66; 

beset  aside  at  the   instance  of  a  benefi-  Hintze   v.  Stingel,   1   Md.  Ch.   283; 

darj.    Scott  V.  Sierra  Lumber  Co.,  67  Johnson  v.  Dorsey,  7  G  i  1 1  ( Md. )  169; 

Cal,  71.  Gibbe  v.  Cunningham,  i  Md.  Ch.  44 ; 

A  trustee  who  converts  into  money  Warfield  v.  Ross,  38  Md.  85 ;   Horsey 

well-secured   bonds   belonging   to   the  v.  Hough,  38  Md.  130;  Meath  v.  Tot- 

trasi  fund,  by  selling  the  same  ata  large  ter,  9  HeiBk.  (Tenn.)  114. 

sacriSce  to  a  purchaser,  with  full  notice  The  trustee  in  a  deed  given  t 

of  the  trust.  Is  guilty  of  such  manifest  cure  a  note,  is  the  agent  of  the  grantor 

impropriety  that  both  he   and  the  pur-  as  well   as  of   the   beneticiarj.  and   is 

chaser  become /rifRa/dfiV  responsible  hound  to  sell  the  property  at  the  best 

therefor,  and  the  burden  is  upon  them  possible   figure.     If    he   sells   for   a 

to  show  that  the  neceesitiea  of  the  trust  grossly  inadequate   price,  as  where  he 

demanded  the  eaciifice.     Cocke  v.  Mi-  receives  $4,500  for  proper^  worth  $ifi.- 

nor,  35  Gratt.  (Va.)  346.  000,  equity   will   seize  upon    any  Inci- 

L  Graham  f.  Fitts,  53  Miss.  307.  dent  of  surprise,  undue  advantage,  or 

That  a   trustee  for  a  creditor  knew  other   inequitable   circumstances,  to 

that  the  purchaser  was  bidding  for  the  give  relief.     Meath  v.  Porter,  9  Heisk. 

creditor  is  not  ground  for  setting  aside  (Tenn.)  124. 

the  sale.  I^ucas  v.  Oliver,  34  Ala.  6a6.  The  proof  of  gross  inadequacy  of 
The  fact  that  the  trustee  sold  the  consideration  must  be  conclusive,  he- 
property  at  auction  at  a  time  when  fore  one  who  purchases  trust  property 
money  was  scarce  and  there  were  but  from  a  trustee  who  has  authority  to 
twelve  or  twenty  persons  present  at  sell,  will  be  held  liable  in  equity  to  ac- 
the  sale,  ia  no  evfdenceof  fraud.  New-  count  to  the  cestui  que  trust  on  the 
man  f.  Meek,  I  Preem.  Ch.(MlBs.]  441.  ground  of  fraudulent  collusion  with 
The  mere  fact  that  the  land  conveyed  the  trustee  in  the  purchase,  where  the 
by  a  deed  of  trust  is  sold  under  the  sole  basis  of  this  claim  is  an  inference 
deed,  in  gross,  will  not  of  itself  invall-  of  frnud  arising  from  the  inadequacy 
date  the  sale.  There  must  be  some  at-  of  consideration,  and  there  is  no  evi- 
tendanc  fraud,  or  unfair  dealing,  or  dence  of  actual  fraud.  Carpenter  v. 
abuse  of  conAdence  reposed  in  the  Robinson,!  Holmes  (U.  S.)  67. 
trustee  made  manifest,  or  a  court  of  6.  See  Fraud,  vol.  8,  p.  635;  Salt- 
equi^  will   not  lei>d  its  aid  to  divert  a  marsh  v.  Beene,  4  Port.  (Ala.)  383;  30 
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stand.'     A  beneficiary  cannot  set  aside  a  sale  by  his  trustee  and 
recover  back  the  property,  and  yet  retain  the  consideration,* 

In  making  the  sale  the  trustee  must  guard  the  interests  of  the 
trust,  and  any  sale  made  in  violation  of  the  highest  interest  of  the 
estate  will  be  deemed  a  breach  of  trust." 

It  has  been  held  that  the  sale  will  not  be  set  aside  for  any  mere 
irregularity,  where  the  complainant  has  lain  by  for  over  ten  years, 
and  when,  in  the  meanwhile,  the  value  of  the  property  has  in- 
creased or  the  circumstances  of  the  parties  have  changed.* 

d.  Rights  of  the  Purchaser. — (See  infra,  this  title.  Rights 
and  Liabilities  of  Third  Parties^ 

XVL  BiOHTB  AMD  RimtniBB  or  thb  Beiteticiabt — 1.  nature  of  the 
BenefloiarT'g  Estate. — Much  has  been  said  in  the  preceding  pages 
of  this  article  in  reference  to  the  nature  of  the  estate  which  the 
beneficiary  acquires,'  The  extent  of  this  estate  depends,  of 
necessity,  upon  the  limitations  put  upon  it  by  the  deed,  will,  or 
other  instrument  under  which  the  beneficiary  holds  title.  Broadly 
stated,  his  is  the  equitable  title,  as  distinguished  from  the  legal 
estate  which  the  trustee  acquires.*  In  equity  he  is  the  absolute 
owner,  just  as  at  law  the  trustee  is.' 

'  Unless  the  duties  confided  to  the  trustee  are  such  as  to  require 
the  custody  by  him  of  the  trust  property,  the  beneficiary  is  en- 
titled to  the  possession  of  it,  and  the  income  arising  out  of  it  is 
his,  subject  to  the  payment  of  expenses  incident  to  the  conduct 
of  the  trust.8 

Am.   Dec.  535 ;   Hoppes  v.  Cheek,  ai  4.  See   sufra,   this  title,  Statute  of 

Ark.  585;  Cassell  v.  Roes,  33  III.  244;  Limitatiom— Laches— I.afse  of  Tim»; 

8s  Am. "Dec.  370;  Towle  v.  Acnbs,  123  Irish  v.  Antioch  College,  ia6  III.  474; 

III.  410;  Hazeltine  v.  Pourne^,  lao  VX.  9  Am.  St,  Rep.  638. 

493 ;  Singleton  v.  Scott,  1 1  Iowa  589 ;  S.  See  tufra,  this  title,  Nature  of  Iht 

Franklin   v.  Osgood,  14  John*.   (N.  Trustee's  Bilatei  Poners, Duties, and 

Y.)  537.  Liabilities  of  lie  Trustee. 

I.  In  a  sale  of  property'  as  a  whole  «.  You  v.  Flinn,  34  Ala.  409;  Dod- 

to  thecej(«(j»(«/r«/by  a  trustee,  un-  son   r.  Ball,  60  Pa.   St.  493;   100  Am. 

der  a   deed  of  trust  to  secure  a  debt,  Dec.  586. 

where  it  clearlj'  appears  that  the  prop-  T.  Lewin  on  Trusts  and  Tnutces,  p, 

ertj  would  have   brought  a   much  571  ;  Croiall  f.Shererd,  5  Wall.  (U.  S.) 

higher  price  if  it  had  been  sold  in  lota  168  ;  Badgett  v.  Keating,  31  Ark.  400. 

than  as  a  whole,  the  court  willset  aside  8.  See  sufra,  thin  title,  Natum  of  Ike 

the  sale.  Goodeii.  Comfort,  39  Mo.  313.  Trustees  Estate — PoTueri,  Duties.and 

«.  Fears  K.  Lynch,  28  Ga.  340.  Liabilities    of  the    Trustte—Account- 

».  Hunt  Ti.  Bass,  iDev.Eq.  (N.  Car.)  ing;  Lewin  on  Trusts  and   Trustees, 

39Z;  24  Am.  Dec.  374.  p.  674  el  seg.;  Armstrong  v.   False,  3 

Heis bound  tousenotonl^goodfaith,  Burr,  189S,  1901  ;  Atty.  Gen'l  v.  Lord 

but  also  every  requisite  diligence  and  Gower,   Barn.  150;   Brown   v.    How, 

prudence  in  conducting  the  Bale.  John-  Barn.  354;   Glover  v.  Stamps,  73   Ga. 

ston  K.  Eaaon,3  Ired.  Eq.  (N.Car.)33a  109;   54  Am.   Rep.   870;    Ingham    v. 

Where  a  trustee  sells  at  auction,  he  Burnell,  31  Kan,  333. 

is  not  bound  to  accept  the  highest  bid;  Until  the  purposes  of  a  trust  relating 

the   exercise   of   a   certain    discretion  to  lands  are  completed,  and  the  trustee 

will  justify  him  in  rejecting  a  bid,  the  has  been  paid  bis  reasonable  charges 

expense  of  which  might  frustrate  the  and  expenses,   the  beneficiary  cannot, 

very  purpose  of  the  sale,  even  though  under  the   North    Carolina  Code,  re- 

sucn  bid  was  nominally  the  best.  Gray  cover  possession.   In  a  civil  action,  of 

V.  Veirs,  33  Md.  18.  lands  held  by  a  person  under  the  legal 
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The  trustee  so  far  represents  the  cestui  que  trust,  that  in  a  court 
of  equity  the  possession  by  the  trustee  is  deemed  to  be  the  posses- 
Mon  of  the  cestui  que  trust} 

The  equitable  estate  may  be  conveyed  *  or  mortgaged  '  by  the 
cestui  que  trust,  just  as  the  legal  title  may,  unless  the  settlor's 
intention,  as  manifested  in  the  deed  of  trust,  is  such  as  to  pre- 
clude the  beneficiary's  parting  with  the  title,  or  incumbering  it. 
In  the  latter  event,  he  has  no  power  of  alienation,  either  volun- 
tary or  involuntary  ;  for  the  courts  have  generally  upheld  the 
right  of  the  settlor  to  provide  against  alienation  by  the  cestui  que 
trust,  as  well  as  to  provide  a  protection  against  the  cestui  que 

tflle.    Matthews  v,  McPherBon,  65  N.  tentlon  was  olherwl»e,  trust  estates  will 

Car.  189.  pass  tty  the  usual  general  words  In  a 

A  conveyance  of  land  to  trustees  for  will  passing  other  estules.     lacksan  v. 

the  use  of  a  church,  vests  the  use  In  Delancy.   13  Johns.  (N.  Y.)   537;   7 

the   church,   and  the   chancellor    will  Am.  Dec.  403.                         * 

protect  the  church  in  the  enjoyment  of  By  the  provisions  of  a  will  a  certain 

tiie  use.     Hadden  v.  Chorn,  8  B.  Mon.  sum  waa  to  be  Invested  in  good  securl- 

(Kt.)  70.  ties   for  A,  "  not  to  be  used — the  prln- 

The  person  for  whose  benefit  a  trust  cipal — until  a)ie  shall  arrive  at  twenty- 
is  created,  andwho  Is  to  bethe  ultimate  six  years  of  age,  except  the  income  or 
receiver  of  the  monev,  may  sustain  a  interest.''  Certain  land  of  the  es- 
bill  in  equity  to  have  It  paid  directly  to  tate  was  conveyed  to  A's  father,  as 
himself.  Russel  -v.  Clark,  7  Cranch.  her  guardian,  for  her  use.  It  was  held 
(U.  S.)  69;  Fausler  v.  Jones,  7  Ind.  277.  that  A,   on   arriving  at  her  majoritr, 

I.  Hill  on  Trustees,  f  264;  Lewis  v.  might  sell  and  convey  her  Interest  in 
Hawkina,  13  Wall.  (U.  S.)  119;  Green  the  land ;  and  that  a  sale  to  her  guar- 
V.  Otter,  3  B.  Mon.  (Ky.)  loj;  Murphy  dian  was  not  necessarily  invalid.  Bu- 
*.  Grice,j  Dev,  &  B.  Eq.  (N,  Car.)  ford  i>,  Guthrie,  14  Bush  (Ky.)  677. 
\<n\  Miller  v.  Bingham,  i  tred.  Eq.  (N.  8.  Bqnltable  EataM  Kay  Be  Hart- 
Car.)  423;  36  Am.  Dec.  58.  BBcad, — A  beneficiary,  although  a/eni« 

1.  B4Tin«bla  Eatate  Kay  Be  CosTayed.  covert,   unless   restricfed   by   the   pro- 


— See  Elliott  v.  Armstrong,  2  Blackt.  visions  of  the  trust,  may  mortgage  the 
"nd.)  iqS;  Rogers  v.  Colt,  ai  N.  J.  L.  trust  estate  for  supplies  furnished  to 
H;  Henson  i.,  Wright,  88  Tenn.  i;oi ;     make  crops,  etc.     Tift  v.  Mayo,  61  Ga. 


fv^S. 


.  Noves  (N.  H.   1891),  11  Atl.         Kceilui  who  is  entitled  t. 


)  301 ;  Bramhalt  v.  Ferris,  14  N.  mortgage   such   interest.     Perrlne  v. 

Yji;  67  Am.  Dec.  113.  Newell,  49  N.  J.  Eq.  57. 

Trustees  will  not  be  allowed   to  re-  The  beneficiary  may  sell  or  mortgage 

cover   trust  property  from   the   cealui  the  trust  estate   without  the  assent  of 

que   trmsfa   grantee,   while  the  ctstui  the  trustee,  unless  expressly  forbidden 

fHs  trus/'s  estate  continues.     Bowen  v.  in   the  instrument  creating  the  estate. 

Bower,  19  Mo.  399.  Dibrell  v.  Carlisle,  51  Miss.  785. 

"The  equitable  estate  of  the  vendee  A  beneficiary  under  a  will,  to  whooi 

is  alienable,  descendible  and  devisable  is  given  a  life  support  out  of  the  estate 

in  like  manner  as  real  estate  held  by  a  conveyed  in  trust  to  the  executor,   has 

legal   title."     Lewis  n.  H  a  w  k  i  n  s,  33  no    power    to    mortgage     the     estate. 

Wall.  (U.  S.)  119.  Barnes  v.  Dow.  59  Vl.  530. 

A  use  executedmay  be  in  herited.  Rents  and  profits  to  which  b.  cestui 

Piereon  v.  Armstrong,  i  Iowa  183  ;  63  que  trust  Is   entitled   out  of  property 

Am.   Dec,   440.     See  also   B  o  w  e  n  i>,  held  by  a  tnistee,  are   proper   subject* 

Chase,   94    U.    S.   813;  Newhall  v.  of  sale,  assignment,  or  pledge  to  secure 

Wheeler,  7  Mass.  189.  debts,     Wilson   v.    Rues,   17   Fla.  691. 

Unless  It  is  to  be  collected  from  the  But  the  trustee  must  join  in  the  mort- 

ezpresaiona  in  the  wilt  or  the  purposes  gage, 

and  objects  of  the  testator,  that  his  in-  In  Henson  v.  Wright,  88  Tenn.  501, 
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trust's  creditors.  A  power  of  alienation  reposed  in  the  benefi- 
ciary is  not  to  be  transcended ;  in  other  words,  he  is  not  to  con- 
vey a  larger  estate  than  he  acquires.* 

Under  the  New  York  statute  and  decisions,  the  equitable  es- 
tate is  inalienable,  and  the  beneficiary  may  neither  assign  nor 
mortgage  his  interest  in  the  trust  property,*  nor  anticipate  the 
income  therefrom.'  The  insolvency  of  the  beneficiary,  or  the  ap- 
pointment of  a  receiver  or  assignee  on  behalf  of  his  creditors, 
cannot  deprive  him  of  the  right  to  enjoy  the  beneficial  estate.* 
Creditors  can  assert  no  claim  against  it.* 

A  few  early  New  York  decisions  held  that  the  provisions  of  a 
statute  of  that  state  which  forbids  the  alienation  by  a  beneficiary 

real    estate   had    been  conveyed  to  a  panied  hj  ».  written  declaration  of  the 

trustee  to  hold  for  the  use  of  a  certain  trust,  providing  that  the  owner's  wile 

named    h«neficiarj    for    life,    the    re-  should  enjoy   the  interest   during  her 

mainder  to  he  taken,  held,  and  conveyed  life  and  the  owner's  heirs  succeed  toll 

by  the  trustee  to  certain  persons  desig-  upon  her  death.     The  settlor  died,  and 

nated.    This  was  held  to  create  an  ac-  tliereupon  for  the  purpose  of  making 

tive   trust  with    a    distinct   legal   and  a  better  investment,  the  widow  and  one 

equitable  estate,  go  that  the  beneficiary  of  the  heirs  agreed  in  writing  that  the 

could  not  mortgage  his  interests  with-  bonds  should  be  released  from  the  trusL 

out  the  trustee  uniting  with  him  in  the  The  widow  took  possession   of   these 

execution  of  the  mortgage.  funds  and  upon   her  death  bequeathed 

Where  a  deed  of  trust  gave  the  bene-  her  entire  estate  to  one  of  the  heirs,  to 

ficiarj,  a  married  woman,  full  power  of  the  exclusion  of  the  other.     It  was  held 

disposition  of  the  estate  after  the  death  that  the  latter  was  entitled  to  recover 

of  her  husband,  and  the  same  power  his  interest  in  the   trust  fund.     Comer 

during  his  life  with  his  assent,  a  mort-  v,CoTneT,^l\\.  Kpp. $16,  affirmed  no 

gage  executed  by  the  husband  and  wife  III.  430. 

IS  a  good  execution  of  the  power,  and  S.  See  supra,  this  title,  Nature  of  tie 

convejB  the  estate.     Campbell  v.  Low,  Trustee's  Estate;  Genet  v.  Foster,  iS 

9  Barb.  (N.  Y.)  585.  How.  Pr.  (N.Y.  Super.  Ct.)  54;  Wood 

Where  a  testator  set  apart  a  fund  to  v.  Wood,  5  Paige  (N,  Y.)  5oo;  38  Am. 
beheld  in  trust  for  the  use  of  a  son,  Dec.  451;  Clute  t>.  Bool,  S  Paige  (N. 
the  interest  to  be  paid  to  him  semi-an-  Y.)  81 ;  Hawley  v.  James,  16  Wend, 
nuall^  during  life,  and  at  his  death  the  (N.  Y.)  61;  Coster  v.  Lorillard,  14 
principal  to  go  to  his  heirs,  an  assign-  Wend.  (N.  Y.)  365 ;  Irving  v.  DeKay, 
men!  to  the  trustee  by  the  cestui  que  a  Paige  (N.  Y.)  531;  Van  Epps  v. 
trust  ai  the  future  income  to  secure  an  Van  Epps,  g  Paige  (N.  Y.J  137;  Bel- 
advancement  of  money,  is  valid  in  the  mont  v.  O'Brien,  13  'N.  Y.  401  \  Heer- 
absence  of  fraud  and  of  any  testamen-  mans  v.  Robertson,  5  Thomp.  St  C. 
ir  statutory  restriction  of  the  pow-  (N.  Y.)  6o[  ;  3  Hun  (N.  Y.)  469.     See 


;r  of  alienation.    Caldwell  v.  Boyd,  100     also  Crooke  v.  Kings  County,  97  N.  Y. 
:.       ^      --•"'-'  1,.  Wallace,     431  ;  Kar  '-     •    -     "'--•"■ 

Brewer,  37  Conn.  600.  ».  De  Graw  -u.  Clason,  11   Paige  (N. 


Ind.  447.     See  also  Wood  v.  Wallace,     *3l  ;  Kane  v.  Gott,  34  Wend.  (N.  Y.> 
34  Ind.   326;   Farmers,  etc..    Bank    v.    641;  35  Am.  Dec.  641. 


1.  The  settlor  conveved  land  in  tnitt  Y.)  136;  Scott  v.  Nevins,  6   Duer  (N. 

tor  his  wife  during  her  life,  the  remain-  Y.)  676;  Campbell  v.  Foster,  35  N.Y. 

der  in  trust  for  her  children  during  ml-  361 ;  L'Amoureux  v.  Van    Rensselaer, 

nority,  the  trustee  to  convey  to  them  on  i    Barb.  Ch.    (N.   Y.)  34;    Noyes    v. 

their  coming  of  age.    The  wife  survived  Blakeman,  6  N.  Y.  567. 

the  children.     Upon  her   death  it  was  4.  GralTi^.  Bennett,  2    Robt.  (N.  Y.)  . 

held  that  the  heirs  of  the  grantor  took  56.     See  also  Scott  v.  Nevins,  6  Duer 

the  property,  and  that  a  conveyance  by  (N.  Y.)  676. 

the  wife  was  invalid   as  against  them.  S.  Stewart  v.  McMartin,  5  Barb.  {N. 

Parker  v.  McMillan,  55  Mich.  365.  Y.)  444;  Campbell  v.  Foster,  16  How. 

Certain  government  bonds  were  de-  Pr.  ( N.  Y.  Supreme  Ct.)  375 ;  Brvan  v. 

posited  by  their  owner  in  a  bank,  accom-  Knickerbacker,  1  Barb,  Ch.  (N.  Y.)  437. 


^aovGoOt^lc 


TRUSTS  AND  TRUSTEES,     ottht 

of  his  interest  in  an  express  trust,  do  not  apply  to  trusts  in  per- 
sonal property,'  but  later  rulings  have  overthrown  this  doctrine,* 

Under  the  English  rulings,  equitable,  as  well  as  legal,  estates 
arc  subject  to  the  payment  of  the  debts  of  the  cestui  que  trust.* 
And  this  rule  has  been  followed  by  the  California  Code,  and  the 
Kentucky  statutes  and  decisions,  and  the  courts  elsewhere* 

In  England,  a  restriction  against  alienation  (except  in  the  case 
of  a  married  woman)  will  have  no  more  effect  in  equitable  than  in 
legal  interests,  butwill  be  rejected  as  contravening  the  policy  of 
the  law. ' 

Whether  or  not  the  trust  property  can  be  subjected  to  the  pay- 
ment of  the  debts  of  the  cestui  que  trust  is  still  an  open  question. 
The  weight  of  authority  seems  to  support  the  proposition  that, 
unless  the  instrument  of  trust  provides  that  the  beneficiary's  in- 
terest shall  be  kept  free  from  alt  claims  of  creditors,  whatever  in- 
terest the  cestui  que  trust  may  possess  in  the  property  is  liable  for 
the  payment  of  his  debts,"  and  this  provision  has  been  made  in 

devised  to  ■  trustee,  with  direc- 
pav  them  to  the  cttiai  gue  trmt 

199;  Cniger  v.  CniKer,  5  Barb.  (N.  Y.)  u  thej  fall  due,  are  liable  in  the  hands 

Jjo;  4  Edw.  Ch,  <N.  Y.)  jaa  ;  Scott  v.  al  the  trustee  to  the  paj'inent  of  the 

NeriDs,  6  Duer  ( N.  Y.)  676.     See  also  debts  of  the  cttlai  qur  trust.     Knefler 

Kine  -o.  GoU,  14  Wend.    (N.  Y.)  641 ;  ii.  Shreve.  78  Ky.  397. 

35  Am.  Dec.  641.  In  Paraonit'.  Spencer,83  Ky.305,the 

t.  Grafi  I'.  Bonnett,  ]i  N.  Y.  13;  88  decedent  had  devised  certain  property 

Am.   Dec.  136;  Campbellv.  Foster,  35  in  trust  for  his  daughter   forllfe,"not 

N   Y.  373 ;   Roosevelt  v.   Roosevelt,  6  to  be  liable   for  debts  or   Hability  she 

Hun  (N.  Y.)  44.  may  have   or  hereafter   contract."     It 

1.  Brtindon  v.  Robinson,  18  Ves.  439 ;  was  held  that  while  the  trustee  could 

Rochford   v.   Hackman,   9  Hare  460 ;  not  be   deprived  of  the   possession  of 

Gisves  V.  Dolphin,   i    Sim.  66;  Green  the  property,  the  court  could  require 

v.Spicer,  I  Russ.  &  M.  395;  Young-  that  the  income  be  applied  to  the  satl*- 

hmband  v.  Gisborne,  i  Coll.  400;  Hood  faction  of  the  debts  of  the  beneficiary, 

->.  Oglander,  34  Bcav.  513;    In   rt  See   Cali/omia  Code  Civ.   Proc.,  4 


Wilkinson,  3  Swanst  415.  kennedy  v.  Nunan,  51  Gal.  316;  Fish 

'enlncky  Gen.  St.,  ch.  63,  an.  1,4     v.  Fowlie,  58  Cal.  373.     And  see  Mc- 
Samael  v.  Ellis,  13   B.  Mon.  (Ky.)     Keon   v.  Bmbee,  o   Cal.  137;  70  Am 


, ..     J ,„^., ;.64a;  McWilliams  t.  Withington, 

t;  Marshall  v.  Raah,  87  Ky.  T16;  la  7  Sawyer  (U.  S.;  lo^;  Glrard  Life 
Am.  St.  Rep.  467;  Graves  v.  Reed  Ins.  Co.  v.  Chambera.  46  Pa.  St.  485: 
(Ky.  18S9),  13  S.  W.  Rep.  5^01  Par-  86  Am.  Dec.  ctj;  Mathews  v.  Ste- 
Mns  V.  Spencer,  83  Ky.  305 ;  Dickiiioa  phenson,  6  Pa.  St.  496. 
V.  Ogden,  89  Ky.  163.  Comfare  Pope  S.  Lewin  on  Trusts  and  Trustees,  p. 
V.  Elliott,  8  B.  Mon.  (Ky.)  tfi;  White  693,  ciliHg  Snowdon  v.  Dales,  6  Sim. 
f. Thomas,  8  Bush  (Ky  )  661;  David-  524;  Green  ti.  Spicer,  i  Russ.  &  M. 
son  V.  Kemper,  79  Ky.  5;  Battle  v.  3951  Graves  v.  Dolphin,  i  Sim.  66; 
Petway,  s  Ired.  (N.  Car.)  576;  44  Am.  Brandon  ti.  Robinson,  18  Ves.  439; 
Decj9;  Forbes  v.  Smith,  8  Ired.  Eq.  Rochford  v.  Hackman,  9  Hare  480. 
(N.  Car.)  40.  a.  See  article  by  Horace  C.  Brannin. 
The  estate  of  a^  cestui  que  use  maybe  on  'Liabi  lity  of  Trust  Properly  to 
taken  by  attachment,  writ  of  entry,  ex-  Debts."  in  Kentucky  Law  Jour.,  re- 
ecniioD,  or  any  other  appropriate  pro-  printed  in  3  Ohio  Law  Jour.  314. 
ceeding  at  law,  without  resort  to  equi-  An  exhaustive  note  upon  this  sub- 
table  remedies.  Hulchlns  i>.  Hey  wood,  ject  is  published  with  the  report  of 
JO  N.  H.  491.  Mcllvaine  v.  Smith,  41  M0.4S ;  97  Am, 
237 
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the  statutes  in  Indiana.     The  cases  in  support  of  this  proposition 
and  in  denial  of  it  will  be  found  in  the  notes.* 

Dec.  J95.  See  aUo  Bate*  v.  Spooner,  tor*  and  divert  a  portion  of  the  Income 
45  Ind.  afji ',  Cox  V.  ArnBmann.  ;6  Ind.  to  the  payment  of  such  debts.  Genet  u. 
aio ;  Palmer  u,  Stevens,  15  Gray  (MaM.)  Beekman,  45  Barb.  (N.  V.)  381 ;  Leigh 
U3;  Sparhawk  o.Cloon, 125  Mass. 267;  v.  Harriaon  (Miss.  1893),  11  So.  Rep. 
Daniels  v.  Eldredge,  115  Muss.  356;  604.  See  also  Bramhall  v.  Ferris,  14 
Fbrbes  ti.  Lothrop.  137  Mass.  sm  ;  N.  Y.  47;  67  Am.  Dec.  113;  Williams 
Cluteii.  Bool, 8  Paige  (N.  Y.)82;Shy-  t.  Thorn,  70  N.  Y.  279;  Sillick  v.  Ma- 
rock  V.  Waggoner,  a8  Pa.  St.  430.  son,  J  Barb,  Ch.  (N.  Y.)  79;  Craig  v. 
A  deviso?*  intention  to  place  his  de-  Hone,  a  Edw.  Ch.  (N.  Y.)  569 ;  Arz- 
vise  beyond  the  reach  of  the  devisee's  bacher  -a.  Mayer,  53  Wis.  393. 
creditors,  will  not  he  presumed  from  the  Where  a  iund  has  been  bequeathed 


inding  circumstances,   of   which  in  trust  to  Che  testator'saon,  their 

the  creditor  has  no  record  notice,  when  to  be  applied  to  the  son's  use  For  life,  a 

the  terms  of  the   instrument   creating  creditor  of  the  son     cannot    reach  any 

the  trust  do  not  expressly  declare  such  of  sach  income,  unless  he  shows  that 

Intention,  and  the  surrounding  clrcum-  the  income  exceeds  the  amount  neces- 

stances  do  not  raise  a  necessary  impli-  sary  for  the  support   of  the  son  in  the 

cation   thereof.     Pickens   I.  Dorris,  20  stj'le  to  which  he  has  been  accustomed. 

Mo.  A  pp.  I.  and  in  which  his  father  has  brought 

The  decedent  left  a  bequest  in  mone^  him  up.     Stow  v.  Chapin,  4  N.  Y.  ^. 

to  trustees,  ihe  income  to  be  paid  to  his  Sec  also  Henderson    v.  Zachry,    80 

daughter  for  her  separate  use  upon  her  Ga.  98. 

receipt  therefor.     Upon  the  daughter's  Where  an  estate  was  devised  intrust, 

death  she  was  to  have  the   power  to  for  the  sole  use  ot  the  tettator'sdaui^h- 

dispose  of  the  funds  "  by  will  or  other-  ter,  a   married  woman,   and  her  chil' 

wise."     It  was  held  that  her  creditors  dren,  during  her  life,  with  remainder 

could  reach  both  the  principal  and  in-  to  her  children,  it  was  held  that  the  ee- 

come.      Forbes    v.    Lothrop,     137  tate  was  liable  for  the  payment  of  artl- 

Mass.  533,  cles  of   merchandise   suitable   Co  h  e  r 

A  wife  bequeathed   to  her  husband  condition  of  life  and  obtained  on  the 

an  income  conditioned  upon  his  ezecut-  faith  of  the  trust  estate.     Campbell  v. 

ing    a    release    of    his    estate    by   the  Brannin,  8  B.  Mon.  (Ky.  )478. 

curtesy,  which  the  husband  according-  1.  A  court  of  equity  refused  to  au- 

ly  executed.     This  income  was  held,  in  thorize  a  trustee  to  sell  the  trust  estate 

Bank  of  Commerce  ti.   Chambers,   96  to  pay  judginents  for  debts  against  a 

Mo.  459.  Co  be  subject  to  the  claims  of  profligate  and  extravagant  beneticiary, 

his  creditors,  notwithstanding  any  tes-  tor  whom  the  property  had  been  de- 

tamentary  provisions  to  the   contrary-  vised  in  trust  by  his  father  to  have  the 

Comfare  Lampert  v.  Haydel,  96  Mo.  use  and   income  during  life,  with  re- 

439;  9  Am.  St.  Rep.  3j;8.  mainder  over,  and  Ibis  thoueh  some  of 

In  Dickinson  %■.  Conniff,  65  Ala.  0i,  the  debts  were  incurred  lo  tlie  trustee, 

the  trustee  was  also  one  of  the  ces'tHi's  who  lent  him   money  and  became  his 

que  trtisieitt  of  the  estate.     It  was  held  surety.     McKnighC  v.  Wilson,  3  Jones 

that  one  who  had  rendered  services  to  Eq^  (N.  Car.)  491. 

the  estate  at  Ihe  trustee's  instance,  and  The    equitable    assets   of    a  debtor 

oblained  a  judgment  at  law  against  him,  cannot  be  held  for  his  debts  in  an  ac- 

with  an  execution  returned  unsatisfied  tion   at  law.     Patterson  v.  Lawrence, 

thereon,  might,   in   equity,  reach  and  8303.703. 

subject  his  Interest  in  the  trust  estate.  The   North    Carolina  Act  of   iSta, 

Tnutt  for  Support  Excepted. — An  ap-  rendering  Ian  ds   liable  to   execution 

parent   exception   to   the  rule  stated  in  against    the     cestui   que    Irusl,    relate* 

the   text   appears   In   cases   where  Che  only   to   those  fraudulent   trusts   in 

trust  has  l>een  created   for  the  support  which  the  trustee  has  only  the  formal 

of  the  beneficiary,  and  where  a  clear  legal  title,  and  the  cestui  que  trust  the 

Burplue  remains  after  a  reasonable  sum  whole  beneficial  interest.     Hawkins  v. 

has  been  appropriated  for  the   support  Sneed,3  Hawks  (N.  Car.)  149. 

of  the  cestui  que  trust,  and   in   such  Slaves  held   bj  a  trustee,  to   be  di- 

cases  courts  of  equity  have  authority  to  vided  among  the  children  of  A  who 

interfere  on  behalf  of  Judgment  credi-  may   now   be  living,   and   those   who 
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represent  anj   deceaged   child,   as  if  trustee  or  an  equitable  chose  In  action. 

Ihey  were  claiming;  the  slaves  as  next  Mcllvaln  v.  Smith.  4a  Mo.  45;  97  Am. 

of  kin  of  their  father,  ore  not  liable  to  Dec.    195)    Brent    v.     Robertson,    16 

iltachment  or  execution  at  the  instance  Mo.  149, 

of  1  creditor  of  one  of  Ebe  ctiluii  gue  In  Broadwell  v.  Yantis,  10  Mo.  403, 

Irvltwl.    GillU  V.  McKay,  4  Dev.  (N.  Napton,  J.,  said:  "  There   must  be  an 

Csr.l  17J.  interest  In  land  which  a  court  of  law 

The  property  cannot  be  subjected  to  can  protect  or  enforce  in  ortler  that  it 

the  pajment  of  debts  of  the  ces/ui  que  maj  be  subject  to  the  lien  of  a  judg- 

truil,  unless  it   is  shown  that  he  did  ment  and  execution.     A  mere  equity, 

not  have  sufficient  assets  to  paj  them,  unaccompanied  with  possession,  is  not 

Fatlen^n  v.  Lawrence,  83  Ga.  703.  such  an  interest." 

A  devise  of  land  to  trustees  in  fee,  in  A  decedent  devised  an  estate  to  his 

trust,  during  the  life  of  a  son  of  the  executor,  with   instructions  to  pay  out 

testator,  to  pay  over  the  profits  to  him,  of  the  income  of  the  estate  such  sums 

or  to  inch   persons  as   he  should  ap-  of  money  as  he  should  deem  expedient 

point,  and,  after  his  death,  to  convey  for  the  support  of  the  testator's  son.   It 

sccording  to  the  son's  appointment  by  was   held   that   inasmuch   as   the   son 

will,  or,  in  default,  to  such  as  would  could  not  enforce  the  payment  of  any 

be  Ml  heirs  if  he  died  intestate,  with  moneys  to  him  under  this  devise,  his 

power  to  the  trustees  and  son  to  change  creditors  could  not  subject  the  equita- 

the  property   and    reinvest,   provided  ble  interest  which  he  possessed,  to  the 

that,  if  the  son  should  be  so  relieved  payment  of  his  debts.      Davidson   v. 

frnm  embarrassment  as  in  the  opinion  Kemper,  79   Ky.  5.    See  also  Faster  v, 

of  the  trustees  to  render  it  expedient,  Foster,   133  Mass.   179 ;    I-  e  a  v  i  1 1  r. 

iher  should  convey  to  him  in  fee,  does  Bicrne,  3i   Conn,  i  ;  Hall  v.  Williams, 

not' vest  in  the  son  an  estate  which  can  120   Mass.   3441   Nixon  v.   Rose,  13 

betaken    on   execution   against  him.  Graii.  [Vb.)  435;  Keyeer   v.   Mitchell, 

Vaiut  V.  Parke,  7  W.  &  S.  (Pa.)  19,  67  Pa.  St.  473 ;  Doswell  v.  Anderson,  1 

Where  the  deed  creating  the  trust  Patt.  dt  H.  (Va.)  i8s;  Holmes  v.  Pen- 
directs  that  the  rents  and  profits  be  ap-  ney,  3  K.  &  J-Q^i  Twopenny  v.Vey- 
plied  to  the  support,  maintenance,  and  ton,  10  Sim.  tfl'j;  Lucas  v.  Lockhart, 
edncalion  of  the  children  of  the  bene-  lO  Smed.  &  M.  (Miss.)  466;  48  Am. 
fklary.  such  beneficiary  has  no  inter-  Dec.  766. 

est  in  the'  trust  estate  which  a  court  of  So,  also,  It  was  held  in  Banfield  v. 

equity  can  apply  to  the  discharge  of  Wiggin,  58  N.H.  155,  that  a  legacy  be- 

s  judgment   debt.     Pickrell  v.  Zell,  l  stowed  upon  a  trustee,  to  be  disposed  of 

MacArth.  (D.  C]  6j.  at  the  trustee's  discretion  for  the  bene- 

Equitabte  estates  are  not  subject  to  fit  of  another,  could  not  be  attached  by 

execution    in   Michigan.      Trask   v.  a  trustee  process  in  an  action  against 

Green,  9  Mich.  358;  Gorliam  ti.  Wing,  the  cestui  que  trust. 

10  Mich.   486.     Nor  in  Ntw  Jtrsey.  A  legacy  in  the  hands  of  an  execu- 

Vancleve   i).  Grove,  4   N.  J.   Eq.  330 ;  tor  upon  no  other  trust  than  to  pay  it 

Hogan  tp.  Jacques,  19  S.  J.  Eq.  123;  97  over  to  the  legatee,  is  not  held  in  trust 

Am.  Dec.  644 ;  Lippincott  v.  Evens,  35  within  the  meaning  of  the  exception  in 

N.J.  Eq.  553;    Hunterdon   County  v.  the  statute,  but  may  be  reached  by  a 

Henry,  41  N.  J.  Eq.388,     Nor  in  Ala-  judgment  creditor  by  proceedings  un- 

bama.    Wilson  v.  Beard,  19  Ala.  639;  derthe  sUtute.     But  where  a   fund  Is 

ShawD.  LindBey,6a  Ala.344.     And  see  given  to  executors  with  directions  to 

Lavender  v.  Lee.  14  Ala.  6S8.      Nor  in  invest  It  and  to  pay  to  the  legatee  dur- 

Okio.     See  also  Douglass  v.  Houston,  ing   his  life   the  interest   and   income 

6  Ohio  156;  Scott  V.  Douglass,  7  Ohio  thereof  at  such  times  and  in  such  man- 

117:  Miner  v.  Wallace,   10  Ohio  403 ;  ner  and  in  such  amounts  as  the  execu- 

Haynes  v.  Baker.  3  Ohio  St.  255.  tors  shall  deem  prudent,  there  are  pres- 

Cnder  a  Missouri  statute  subjecting  ent  the  essential  qualities  of  a  trust — 

to  execution  sale  "all  real  estate  where-  confidence,  diiicretion.  and  active  duties 

of  defendant  for  his  use  was   seised   in  to  be  performed  by  the   trustee — and 

l»w  or  equity,"  only  land  of  wiiich  the  the  principal  fund  and  the  interest  and 

defendant    has    seisin    is   liable.      He  income  thereof  are  held  in  trust  within 

muit  possess  an  actual,  equitable  inter-  the  meaning  of   the  exception   in  the 

SSI  in  the  land  itself,  a  vested  equitable  statute.  Neither  the  principal  fund  nor 

estate  in   possession,  and   not   a   mere  the  accumulation  of  interest  which  the 

groond  of  equitable  relief  against  the  executors   have   kept   back  from  the 
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Wherever  this  equitable  interest  has  been  reached  by  the  cred- 
itor, it  has  been  through  equitable  remedies.'  Thus,  garnishment 
has  been  held  to  be  an  improper  method  of  subjecting  the  fund 
to  the  payment  of  the  beneficiary's  debts,* 

There  is  no  reason  why  the  owner  of  property  who  bestows  it 
upon  another  should  not  be  permitted  to  impose  any  reasonable 
hmitation  upon  its  use  and  enjoyment,  and  a  slight  preponderance 
of  authority  sustains  the  settlor's  right  to  provide  against  the 

legatee,  they  not  having  deemed  It  ing  fts  alienees  or  as  creditors  ;  and 
prudent  to  paj  It  over  to  him,  can  be  such  rents  and  profits,  whilein  thehands 
reached  in  a  court  of  chancery  by  a  of  the  trustee,  cannot  be  reached  by  the 
judgment  creditor  of  the  legatee  for  beneficiary's  creditors  by  any  process, 
life,  and  be  applied  in  payment  of  a  either  at  law  or  in  equity.  Smith  v. 
judgment  under  the  statute.  Harden-  Towers, 69  Md.  77  ;  9  Am.  St.  Rep.  398. 
burgh  V.  Blair,  30  N.  J.  Eq.  645.  See  Where  property  is  conveyed  in  trust 
alao  Hardenburgh  v.  Blair,  ,^0  N.  J.  for  the  beneficiary  for  life  with  a  power 
Eq.  41;  Frazler  v.  Barnum,  ii  N.  J.  of  appointment  by  will;  the  property 
Ea.  316;  Rider  v.  Mason,  4  Sandf.  Ch.  does  not  become  subject  to  the  debts  01 
(N.  Y.)  353;  Bramhall  v.  Ferris,  14  the  beneficiary  upon  hU  exercise  of  the 
N.  Y.  41 ;  67  Am.  Dec.  113 ;  Graff  v.  power,  where  the  will  was  thus  made 
Bonnelt,  31  N.  Y.  9;  S8  Am.  Dec.  236;  only  to  insure  title  to  one  who  had  pre- 
Campbell  v.  Foster,  35  N.  Y.361.  viously.  In  good  faith,  purchased  the 
It  has  been  held  in  a  large  number  of  property  when  it  was  sold  under  a  de- 
cases  that  a  bequest  of  money  in  trust  crce  of  court,  Patterson  v.  L,awreDce, 
for  A,  "not  subject  to  any  debtor  debts  83  Ga.  703. 

hemay  havecontracled,bui  for  his  com-  1.  Lackland  v.  Smith,  3  Mo.  App.  153. 

fort  and  support" is Hubject  to  his  debts  In  Pettit  v.  Johnson,  15  Ark.  55,  the 

nevertheless,  because  the  condition  is  court,  by  Walker,  J.,  said:  "In  all  such 

void.     Smith   v.  Moore,  37   Ala.  327  ;  cases,  where  the  cfebtor  is  possessed  of 

Mebane  v.  Mebane,   4  Ired.  Eq.   (N.  an  equitable  estate,  in  which  there  are 

Car.]  131;   44   Am.   Dec.  102;  Grey  v.  conflicting   interests,  upon   the  deter- 

Obear,  54  Ga.  331;  Mcllvaine  i'.  Smith,  minationof  which  the  debtor's  real  in- 

41  Mo.  43 ;  97  Am.  Dec  395.  terest  must  depend,  and   the  creditor 

No  beneficial  interest   must   rest  in  seelcs  to  subject  it  to  the  payment  of 

the  trustee,     Blanchard  v.  Taylor,  7  B.  his  debt,  his  best,  and  in   most  cases 

Mon.  (Ky.)  645.  his  only,  remedy  Is  in  chancery,  where 

The  entire   beneficial   interest   must  all  the  parties  interested  can  be  heard 

be  In  the  ceslai  que  Irani,  the  collec-  and  the  real  Interest  of  the  debtor  es- 

tion  of  whose  debt  is  sought  to  be  en~  certained,  and  where  a  lale  may  t>e  had 

forced.    Joint  equitable  interests  cannot  under  process  so  guarded  as  to  protect 

be  reached  on  the  Individual  debts  of  the  interest  of  the  debtor  and  give  as- 

the  beneliciarv.    Jackson  ti.  Bateman,  surance  to  the  purchaser  of  an  unin- 

1  Wend.  (N.  Y.)  570  ;  Lynch  v.  Utica  cumbered  title." 

Ins.  Co.,  18  Wend.  (N.  Y.)  336;  Guth-  A  mortgage  given  by  trustees  was 
rie  V.  Gardner,  19  Wend,  (N.  Y.)  414;  foreclosed,  and  the  mortgaged  property 
Kellogg  V.  Wood,  4  Paige  (N.  Y.)  578  ;  sold,  but,  the  proceeds  of  sale  not  be- 
GIlUs  V.  McKay,  4  Dev.  (N.  Car.)  171  ;  ing  sufficient  to  satisfy  the  decree,  an 
Ricel>.  Burnett,  i  Spear's  Eq.{S.Car.)  order  was  given  that  executions  should 
379;  43  Am,  Dec.  336;  Coults  v.  iBsueagainstthe  Irusteesforthebalance 
Walker,  1  Leigh  (Va.)  i8o.  over,  to  be  natisfied  out  of  trust  prop- 
Where  the  testator  devises  real  estate  erty  not  covered  by  the  mortgage.  It 
In  trust,  the  trustee  lo  collect  the  rents  was  held  that  the  order  and  the  exe- 
and  profits  and  pay  the  same  to  testa-  cutions  were  Invalid,  on  the  ground 
tor's  son,  "  Into  his  own  hands  and  not  that,  when  trust  property  is  bound  by 
Into  another,  whether  claiming  by  his  the  trustees  within  the  scope  of  their 
authority  or  otherwise,"  the  intention  authority,  it  can  only  be  reached  by 
ofthe  testator  is  that  the  Income  be  paid  proceeding  agai  nst  it  in  chancery. 
Into  the  hands  of  his  son  lo  the  exclu-  Zehnbar  r.  Spillman,  15  Fla.  591. 
sioDofatl  other  persons,  whether  claim-  8.  See  Smith  r.  Towers,  69  Md.  77 ; 
240 
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application  to  a  beneficiary's  debts  of  property  which  he  has  given 
him,'  But  in  order  to  bestow  such  an  estate,  the  language  of  the 
settlor  to  that  end  must  be  unequivocal.* 


>.  A  pp.  113. 

1.  Nichols  V.  Eaton,  91  U,  S.  715; 
Hjde  p.  Woods,  94  LT.  S.  J^S;  Sprindle 
t, ShrcTc,  9  BiGB.  (U.S.)  199;  Leav- 
ftt  V.  Beirne,  21  Conn.  1;  Braman  smitn 
s.  Slile»,  2  Pick.  (Mass.)  464;  13  Am.  v.  Ha 
Do:.  445 ;  Smith  v.  Towere,  69  Irtd.  77;  Ellii, 
oAm.  St.  Rep.  39S;  Broadway  Nat.  baum 
lUnkr,  Adams,  i33Mass.  170;  43  Am.      Ilvalni 


Hon  'o(  the  benefidBry's  debts  U  up- 
held, regardleu  of  the  aeitlor'a  pro- 
vision  against   Buch   application. 


,  37  Ala.  327;  Taylor 

well.  65    Ala.    13;  Samuel   v. 

B.  Mbn.  (Ky.)  479;  Mandle- 

.  McDonell.  29  Mich.  78;  Mc- 

"  nith,  42  Mo.  45;  97  Am. 


Wi;  9  Am.  St.  Rep.  358;  Arnwlne  v. 
CuToll,  8N.  J.  Eq.  635;  Bramball  :'. 
Ferrli,  14  N.  V.  4i;6j  Am.  Dec,  113; 
Degrav  v.  Clason,  1 1  Paige  (N.  Y,) 
136;  Holdship  V.  Patterson,  7  W«tt8 
(Pa.)  S47;  Shankland's  Appeal,  47 
Pa,  St.  113;  Rife  v.  Geyer,  59  Pa.  St. 


,  (N.Car.)i3i;44Am.Dec.  io3;Til- 

linghast  V.  Bradford,  5  R.  1. 305;  Heath 
V.  Blghop,  4  Rich.  Eq.  (S.  Car.)  46;  55 


St.  .13; 
;  98  Am 


then 


i  and  benefit  of  the  debtor  a 


Dec,   351;  Thackara   v.     hi*  family,  but  not  lo  be  liable  for  his 


Mlntier,  100  Pa.  St.  151;  Brown  r.  Wil^ 
lEuDKin,  36  Pa.  St.  33S;  SUmbaugh's 
E4Ute,  131;  Pa.  St.  5S5  ;  lourolmon  v. 
Hauengilj,  86  Tenn.  Si ;  Van  Amee  v. 
Jickton,  3?  VI,  173;  Roberts  v.  Hall, 
3SVt38;  White  I-.  White,  30  Vt.  338; 
Nickell  V.  Handly,  10  Gratt.  (Va.)  336; 
Camp  V.  Cleary,  76  Va.  140. 

Generally  a«  to  the  power  of  the  set- 
tlor to  place  aa  equitable  estate  beyond 
tiie  reach  of  the  beneficiary's  creditors, 
and  to  prevent  the  alienation  thereof 
by  the  beneficiary,  see  Jourolmon  v. 
Hauengill,  86  Tenn.  Si,  and  cases 
died.  See  also  Holdship  v.  Patterson, 
7  Watts  (Pa.)  547;  Rife  t,  Geyer,  59 
P».  St.  393;  98  Am.  Dec.  351;  Shank- 
Iind's  Appeal,  47  Pa.  St,  113;  Leavitt  73  Md. 
f.  Beirne.  ai  Conn.i;  White  v.  White.       -'    - 


debts,  ca'nnot  be  subjected  In  equity 
by  his  creditors.  Hill  v.  McRae,  37 
Ala.  17.;;  Pope  V.  Elliott,  8  B.  Mon. 
(Ky.)  56. 

3.  Sear?  v.  Choate,  146  Mass.  395;  4 
Am.  St.  Rep.  330. 

It  will  not  be  presumed  where  the 
intention  is  not  eipressedin  the  instru- 
ment or  necessarily  implied  there- 
from. Plclcens  V.  Dorris,  20  Mo.  App. 
I ;  Overman's  Appeal,  88  Pa.  St.  376. 

It  has  been  held  that  a  nettlor  can- 
not put  hit  own  property  in  the  hands 
□f  trustees  for  his  own  use,  free  from 
the  claims  of  creditors.  See  Spend- 
thrift Trusts,  vol.  23,  p.  J, 

In  Maryland  Grange  Agency  v.  Lee, 

"  '     '         ■  ■    devised  certain 

trust  for  the 


EVt  138;  Nickell  V.  Handly.  10  supportandeducationof  their  famili  , 
att.  (Va.)  336;  Pope  v.  Elliott,  8  B.  the  land  In  no  event  to  be  liable  (or 
Mm).  (Ky.)  cfi:  Campbell  v.  Foster,  35  their  debts.  It  was  held  that  the  crops 
N.  Y.  361 ;  Fisher  v.  Taylor.  2   Rawle  .  .  ... 

(Pa.)  33  ;  Smith  v.  Towers,  69  Md. 
77;  9  Am.  St.  Rep.  398;  Garland  v. 
Garland.  87  V  a.  758;  14  Am. 
St  Rep.  683;  Cooper  v.  Wyatt.  5 
Madd.  489;  R«  V.  Robinson.  Wightw. 

Ei:  Shee  ['.  Hale.  13  Ves.'4o6;  Bran- 
n  D.  Robinson,  18  Ves.  433.  In  all 
of  the  cases  last  cited,  the  authority 
of  the  settlor  to  thus  dispose  of  thi 
tnist  estate  has  been  recogr 
amfare  dissenting  opinion  by  Alvey.     bac 


pon  the  real  estate  so  devised, 
were  also  exempt  from  the  claims  of 
the  creditors. 

This  right  to  provide  against  aliena' 
tion  and  cut  off  the  claims  of  creditors 
of  the  t/rilui  gur  Irusl,  is  expressly  con 
ferred  by  statute  in  Neiv  Tork.  Wil- 
liams I'.  Thorn,  70  N.  Y,  170;  Tolles 
V.  Wood,  99  N.  Y.  616.  See  also  Sleib 
»..  Whitehead,  iii  III.  a^j;  Harden- 
been  recognized.     But     burgh   ti.  Blair,  30   N.  ].   Eq.  41 ;  Ari- 

_    -iting  opinion  by  Alvey.     bacher  v.  Mayer,  ijj  Wis,  380. 

C.  ]..  and  Bryan.  J.,  in  Smith  v.  In  Wales  k.  Bowdish,  61  Vt.  33,  de- 
Towers.  69  Md.  77;  9  Am.  St.  Rep.  cedent  devised  an  estate  in  trust  for  her 
404.  And  in  the  following  cases  the  brother  to  use  and  occupy  for  life,  and 
English  rule  in  followed  and  the  right  on  his  death  to  be  *■  conveyed  to  whom 
37  C.  of  L.— 16  241 
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But  this  exemption  of  the  beneficiary's  property  from  applica- 
tion to  the  payment  of  his  debts,  must  not  be  made  an  instrument 
of  fraud.  Thus,  he  cannot  invest  his  individual  property  in  im- 
proving the  land  and  thus  create  a  trust  in  the  improvements  to  the 
prejudice  of  his  creditors.' 

The  settlor  may  settle  the  property  in  such  a  manner  that  it 
may  not  be  aliened  by  the  beneficiary  or  the  right  to  its  income 
taken  from  him,'  and  this  is  done  legally  by  a  proviso  that  the 
estate  shall  not  take  effect  unless  the  cestui  que  trust  is  free  from 
debt,  or  that  the  estate  shall  terminate  whenever  the  beneficiary 
shall  become  a  bankrupt,  or  when  a  creditor's  bill  shall  be  filed 
against  him,  or  an  execution  issue  gainst  his  interest  in  the 
property.' 

So  various  are  the  terms  and  limitations  put  upon  estates  in 
trust  that  it  would  be  impossible  to  formulate  any  doctrine  which 

and  In  the  manner   he   ghall  direct"  pended   for  a   limited   period   b^   the 

This  was  held  to  vest  In  him  an  inter-  creation  of  a  trust,  or  alienation  to  a 

eet  which  existing  creditors  could  not  particiiiar  person   can  be   prohibited, 

reach.      And    see    generally   Spend-  See  McKlnster  v.  Smith,  17  Conn.  618 ; 

THRIFT  Trusts,  vol.  13,  p.  j.  Stewart  v.  Brady,  3  BuBb(Ky.)  613; 

1.  Woodruff  I'.  Johnson,  8  N.  J.  Eq.  Lippincott  -v.  Ridgway,   10  N.  J.  Eq. 

739;  cj  Am.  Dec.  347.  164  ;    Attwater  v,  Attwater,  18  Beav. 

«.  Hall  V.  Williams,  lao  Maes.  344;  330;  /«  r«  Tea gue's  Settlement,  L.  R, 
Foster  v.  Poster,  133  Mass.  179;  Broad-  10  Eq.  564;  In  re  Cunynghame's  Set- 
way  Nat.  Bank  i^.  Adams,  133  Mass.  tlement,  L.  R.,  11  Eq.  334. 
170;  43  Am.  Rep.  504;  Baker  !■.  Brown,  8,  Nichol  w.  Levy,  5  Wall.  {U.  S.) 
146MBEB.369;  Slattery  I'.  Wason,  151  433;  Easterbr  t'.  Keney,  36  Conn.  18; 
Mass.  366;  Wallace  v.  Campbell,  53  Marshall  v.  Rash,  S7  Ky.  119;  11  Am. 
Tei.  139;  Johnston  »,  Zane,  11  Gratt.  St,  Rep.  467;  White  v.  Thomas,  8 
(Va.)  553;  Markham  v.  Guerrant,  4  Bush  (Ky.l  661 ;  Bramhall  v.  Perrie,  14 
Leigh  (Va.)  384;  Garland  *.  Garland,  N.  Y.  41  ;  67  Am.  Dec.  113 ;  Hailett  v. 
87  Va.  758;  34  Am.  St.  Rep.  683;  Thompson.  5  Paige  (N.  Y.)  583;  Dick 
Kearsley  r.  Woodcock,  3  Hare  185;  p.  Pitchford,  1  Dev.  &  B.  Eq.  (N.Car.) 
Joel  i>.  Mills,  3  Kay&  J.  458;  Large's  480;  Tillinghast  v.  Bradford,  5  R.  I. 
Case.  3  Leon.  81 ;  Churchill  v.  Marks,  105  ;  Greene  -a.  Wilbur,  15  R.  I.  351  ; 
I  Coll.  4411  Sharp  v.Cossent,  10  Beav.  Bridge  i>.  Ward,  35  Wis.eS?;  Whiter. 
470;  SbecT.  Hale,  13  Ve».  404;  Lewes  Chiity.L,  R.,  i  Eq.  373;  Coi  tj.  Fon- 
■o.  Lewes,  6  Sim.  304 ;  Cooper  v.  Wy-  blanque,  L.  R.,  6  Eq.  483 ;  Lloyd  «, 
att,  5  Madd.  4S3;  Lockyer  v.  Savage,  1  Lloyd,  L.  R.,  3  Eq.  733 ;  Trappes  -v, 
Str.  947;  Yarnold  v.  Moorhouse,  i  Meredith,  L.  R.,  9  Eq.  239;  Hatton  v. 
Ruse.  &  M.  364;  Stephens  t>.  Tames,  4  May,  3  Ch.  Div.  148;  Hunt-Poulstoa 
Sim,49g;  Ex  f.  Oxley,  r  B.  &  B.  157.  v.   Furber,  3  Ch.  Div.  385;  Sharp  x: 

Provisions  against  the  alienation  of  Cossent,   30   Beav.  470;    Manning   11, 

real  eEtste  are  not  encouraged  by  the  Chambers,  I  De  G.  &  S.  3Sz  \  Oldham 

courts.     It  has  been  held  in  a  number  v.  Oldham,  L.  R.,  3  Eq.  404. 

of  cases  that  trusts  cannot,  in  general,  Judge  Redfield,  in  his  work  on  Wills 

becreaiedfor  the  purpose  of  prevent-  {1   Red(iel(]    on    Wills,   p.  66S),  says: 

Ing   the   alienation    of   the    beneficial  "  There  is  no  question  but  the  testator 

interest.      See   Perry  on   Trusts  386;  may   bequeath   property  for  the  mere 

Story's  Eq.  Jur.  974  A;  3  Williams  on  purpose  of  benefiting   the  donee   per- 

Executors  1374;   Mftndlebaum  t'.  Mc-  sonally,  and  provide  thai  no  creditor  or 

Donell,  29  Mich.  78;  In  re  Teague's  purchaser   shall   take   any   interest   or 

Settlement,   L.  R.,    10   Eq.    564;    the  benefit  of  the  same.     .     .    .     But  it  ia 

Mifkigan   case  citing   and   reviewing  now  seltled  that  if  such  Is  the  clearly 

the  oldest  authorities  upon  this  point,  declared  purpose  of   the  testator,  the 

It  has  also  been  held,  however,  that  bequest  will  fail,  upon  the  legatee  or 

the  power  of  alienation  may  be  sua-  devisee  becoming   Insolvent  or  bank- 
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would  determine  the  scope  of  the  respective  estates  of  the  trus- 
tee and  the  beneficiary,  and  adapt  itself  to  all  cases.  Instances 
are  given  in  the  notes  which  show  the  construction  placed  by 

different  courts,  with  respect  to  the  respective  estates  of  trustee 
and  cestui  que  trust,  upon  various  trusts  created.* 

nipt,  even  wbere  it  occurs  during  the  tbeinother,and  the  children  then  born, 
liteol  the  testator.  Either  a  Hfe  or  an  and  tn  one  rn  venire  sa  mere  a*  ten- 
ibaolute  estate  by  bequeet  may  be  so  anU  in  common ;  but  that  children 
framed  as  to  ceaBe  upon  the  happening  bom  afterwards  were  not  entitled  to 
ol  1  particular  event,"  and  this  Ian-  come  in.  Gay  v.  Baker.  5  Jonee  Eq. 
guage  is  quoted  with  approval  in  Bridge  (N.  Car.)  34^;  7S  Am.  Dec,  339. 
t.  Ward,  35  Wis.  687.  Where  a.  kuaband  and  wife  united 
1.  An  insolvent  debtor  conveyed  his  in  a  deed  of  her  property  in  trust  for 
property  to  a  creditor,  who  in  turn  con.  their  use  during  their  joint  lives,  and, 
veyed  it  in  trust  to  be  managed  solely  tn  case  of  the  death  of  the  wile  lie- 
for  his  benelit,  but  to  be  reconvej'ed  to  fore  the  husband,  without  issue,  to 
the  debtor  after  the  trust  Was  executed,  the  use  of  the  husband  in  fee,  it  was 
It  was  held  that  the  status  of  the  debtor  held  that  where  the  wife  died  and  left 
«M  that  or  a  rM/Ki,  who  could  demand  a  child  that  survived  her  a  few  days, 
ID  account,  an  enforcement  of  the  the  husband  did  not  take  a  fee.  Hus- 
Iniit,  etc.  Loud  v.  Winchester,  5]  ton  v.  Hamilton,  1  Blnn.  (Pa.)  387. 
Mich.  174.  A  devise  of  lands  in  trust  for  the  use 
A  trust  in  land  created  for  a  wife  and  and  benefit  of  teatator's  married  daugh- 
ber  children,  vests  in  the  cbfldren  at  ter,  with  direction  to  the  trustee  not 
ber  death.  U.  S.  Bank  v.  Eonis,  to  pay  any  part  of  the  proceeds  to  the 
Wright  (Ohio)  605.  husband,  but  providing  that  any  "  re- 
Under  a  conveyance  made  in  trust  ceipts  or  writings  witnessing  the  pay- 
(or  a  married  woman  and  her  infant  ment  of  such  proceeds  to  his  daughter, 
ebiidren,  the  legal  estate  will  not  vest  shall  be  a  sufficient  discharge  of  such 
in  them,  although  the  conveyance  pre-  trustee,"  entitles  the  daughter  to  re- 
scribes  no  duties  to  be  performed  by  ceive  and  dispose  of  the  proceeds,  at 
thetnistee.  Deanr.  Long,  113  JU.  447.  least,  for  the  support  of  herself  and 
A  man  conveyed  property  in  trust  children.  Gill  v.  Clagett,  4  Md.  Ch. 
tor  the  separate  use  of  his  wife  and  151. 

children,  Ixirn  or  to  be  born,  and  the  Where,  by   an   ante-nuptial   agree- 

lorvivors  or  survivor  of  them,  and  au-  ment,  property  of  the  wife  is  conveyed 

thorized  the  trustees  to  sell  any  part  of  to  a  trustee  for  ber  separate  use,  sub- 

theettate,  on  the  requestof  the  mother  ject  to  her  disposition  b}'  written  di- 

sloae,  holding   the   proceeds,  etc.     It  rections  to  the  trustee,  she  cannot  af- 

ins  held,  that  the  wife  bad  a  life  es-  terwards,  by  parol  gift,  pass  the  legal 

tate.  and  that,  at  her  death,  it  paiaed  title  to  another  without  the  co-opera- 

to  the  children  or  child  who  survived  tion  or  the  trustee;  and   the  donee,  in 

her.    Rogers   v.   Payne,   14   B.   Mon.  such  a  case,  cannot  maintain  replevin 

(ICr.)  135.  for  the  property  so  given  him.     Daniel 

Lands  were  conveyed  to  the  mother,  v.  Daniel,  6  B.  Mon.  (Ky.)  ajo. 

in  trust  for  her  daughter  and  her  heirs  Where  the  contrary  does  not  appear 

andassigns;  but  if  her  daughter  should  on  the  face  of  the  instrument  of   trust 

die  under  age,  and  without  Issue,  then  (a  woman  and  her  children  being  bene- 

for  the  sole   uie  of  the  grantee  in  fee.  ficiaries  thereunder),  the  estate  vests  in 

On  the  death  of  the  mother,  leaving  the  woman,  her  children  then  bom,  and 

her  daughter    a  minor,  and    her  sole  one    en    venire   sa    mere  as  tenants  in 

btir  at  law,  the  whole  legal  and  equi-  common,  but  none  vesta  in  her  children 

table  estate   was    held  to  vest  in  the  subsequently  begotten.     Kay  v.  Scates, 

daughter.     Matter  of  DeKay,  4  Paige,  37  Pa.  St,  31;  78  Am.  Dec.  399. 

(N.  Y.)  403.  In  Ward  v,  Funsten,  86  Va.  359,  the 

A  conveyance  in  trust  for  a  woman  settlors  had  requested  that  the  funds  be 

and  her  children,  she  having  children  invested  and   applied  "in   such  a  way 

at  the  time,  nothing  appearing  on  the  as  will  best  promote  the  interest  of  the 

bee  of  the  deed  to  show  a  contrary  in-  family,"  and  the  court  ordered  the  in- 

ttnlion,  was  held  to  vest  an  estate  In  vestment  of  the  funds  for  the  benefit  of 
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a  widow  and  her  children  during  her  vivlng  brothers  and  siBtere  took  equal 
life,  and  until  the  youngest  child  should  shares  in  his  estate.  Lipman's  App«al. 
come  of  age,  and  all  the  female  chil-  30  Pa.  SL  180;  71  Am.  Dec.  692. 
dren  should  marry  and  be  provided  Real  estate  passed  bj  will  to  a  trus- 
wlth  homes.  The  widow  died,  the  tee  in  fee  to  pa j  over  the  income,  no 
children  all  attained  their  majority,  and  time  being  limited,  the  interest  of  one 
all  the  daughters  but  one  married,  she  of  the  cesluis  que  trusitnl  to  terminate 
having  a  home  with  her  aunt.  It  was  In  the  event  he  should  ever  become  in- 
held  that  the  trust  was  absolute,  and  eolveaC  and  bis  share  to  be  paid  over  to 
that  the  unmarried  daughter  must  re-  the  others.  In  a  certain  contingency 
ceive  the  entire  income.  the  trustee  was  to  turn  over  the  estate 
In  Warner  v,  Morse,  149  Mass.  400, 


,  after  bequeathing  all  hii 
tate  (consisting  of  personal  property) 
to  his  wife  absolutely,  revoked  by  a 
codicil  "  so  much  of  said  1  eg  acj'  as 
gives  to  my  said  wife  N.  my  property 
iorever,  she  to  hold  said  property  dur- 
ing her  life.  I  give  and  bequeath  at 
her  decease  the  said  property  to  J,  and 
her  son  H.,  for  their  use  and  behoof 
forever."  It  was  held  that  the  widow 
took  a  life  estate,  remainder  to  J.  and 
her  son. 


}  b«  applied  (each  of    4lnd.  363. 


Hj/BH/infee.  The 
beneSciaries  were  held  to  have  taken 
an  equitable  estate  in  fee.  Greene  v. 
Wilbur,  15  R.  I.  iji. 

The  holder  of  a  fee  conveyed  In 
trust  for  his  life,  with  power  of  diaposi- 
tion  at  his  death,  may  dispose  of  the 
entire  property  conveyed  in  trust  by 
deed ;  the  life  estate  and  reversion 
merging  in  him.  Warner  v.  Sprigg,  6a 
Md.  14. 

A  beneficiary  becoming  the  pur- 
chaser of  the  trust  estate  at  a  public 
sale,  acquires  the  same  title  Uiat  a 
stranger  would.     State  Bank  v,  Macy, 


the    said 

whereof  i 


ing  their 
lives,  and,  after  their  deaths, 
leverat  portions,  the  use 
.  EO  limited  to  them  respec- 
to  their  respective  children,  the 
n  of  any  of  such  original  ctsluis 
'' dying,  E  


A  conveyance  in  trust  to  the  use  of 
certain  children,  provided  they  attain 
the  age  of  twenty-one,  gives  them  only 
a  contingent  interest  during  minority. 
Megowan  v.  Way,  1  Mete.  (Ky.)  41"^. 

Where  a   fund   was    bequeathed   in 
trust  for  the  equal  use  and  benefit  of 
_,  testator's   daughters   for   life,   at  their 

immediate  possession  of  the  property  death  in  trust  for  the  use  of  their  chil- 
limited  by  the  will  to  the  use  of  their  dren,  and  provided  that  in  case  either 
parent.  Pennington  ti.  Rutherford,  16  daughter  should  die  without  issue,  her 
N.  J.  Eq.  3C3.  share   to  go  to  her  sisters,  but  if  she 

Where  a  fund  was  placed  in  trust,  to  left  issue,  to  such  issue,  the  daughtera 
be  held  for  the  benefit  of  a  certain  per-  were  held  to  take  as  tenants  in  common 
son  during  his  life,  and  at  his  death  during  their  respective  lives  and  not  as 
the  entire  fund  to  be  paid  over  to  an-  joint  tenants  for  life.  Dunn  v.  Bryan, 
other  person  specified,  it  was  heid  that    38  Ga.  154. 

such  specilied  person  could  not  be  con-  A  devise  of  property  in  trust  tor  the 
aldered  as  deriving  title  from  the  bene-  use  of  testator's  daughters,  "  in  equal 
ficiary,  whose  estate  was  a  mere  lite  proportion,  share  and  share  alike,  and 
estate  in  the  fund.  Hullin  v.  Faure,  15  not  subject  to  the  debts,  contracts,  or 
La.  Ann,  622.  '  sale   of  their    present    or   future   hus- 

A  testatrix  devised  specified  prop-  bands,"  gives  each  daughter  a  separate 
erty  to  a  trustee,  for  the  benefit  of  her  estate  In  her  share,  free  from  the  con- 
three  sons  during  their  lives,  remain-  trol  other  husband.  Nix  E>.  Bradley, 
ders  in  trust  tor  their  children,  if  they  6  Rich,  Eq.  (S.  Car.)  43. 
should  have  any.  if  none,  to  each  Where  property  was  devised  In  trust 
other;  other  specified  property  for  her     for    the    testatrix's    daughters 


■   daughters,   with   the    1 
iders  and  a  clause  for  separate  u 
'esidue  of   her  estate  to  the  sa 
ee,  for  the  use  of  the  six,  "  In  the 


'  natural  lives,  remainder  ti 
1  of  their  bodies  forever,  it  *aB 
held  thai  the  children  of  the  daughters 
n  being  at  the  death  of  the  testatrix  took 
same  way  and  manner,  and  under  the  vested  interests,  which  passed  to  their 
same  and  like  uses  and  trusts,  as  are  representative  at  their  death,  and  that 
hereinfore  set  forth."  One  son  died  when  other  children  were  bom  from 
without  issue.  It  was  held  that  the  sur-  time  to  time,  the  estate  In  remainder 
244 
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8.  KigliU  uid  RemediM  u  A^umt  Uie  Trartee — a.  IN  General. 
—The  beneficiary  is  entitled  to  enforce  in  a  court  of  equity  the 
perfonnance  of  every  duty  enjoined  upon  the  trustee,  such  as  the 
exercise  of  diligence  and  good  faith  in  the  care  of  the  trust  prop- 
erty, its  preservation  from  waste,  loss,  or  destruction,  the  proper 

would  open  and  vest  severallj-  in  auch  should  go.    Thetrusteeii  were  given  the 

children.     Ward  v.  Saunders,  3  Sneed  power  of  lale  in  Iheir  diicrelion  upon 

(Tenn.)  387.  the  request  of  the  Beitlors.     It  was  held 

Where  the  right  of  a  beneficiary  to  a  that  under  this   deed   the  eestuit   qtte 

tniat  estate  ia  Immediate  and  absolute,  truatent  took   no  estate,  but  eiinpljr  a 

thert  being  no  statutory  limitation  and  right  lo  enforce  the  performance  of  the 

00  continuing    duty   to   be  performed  trust  in  equity. 

irith  it  by  the  trustee,  the  court  will         Under  a  conveyance  ol  property  in 

decree  the  life  estate  to  be  conveyed  to  trust  tor  the  settlor  during  life,  with 

those  entitled.     Turnage  -v.  Greene,  1  directions  lo  the  trustee  at  her  death  to 

Jones  Eq.  (N.  Car.)  63  ;  62  Am.  Dec.  pay  a  stated  sum  to  one  person,  and  lo 

loS.  convey  a  certain  share  of  personal  prop- 

K  husband  conveyed  a  lile  estate  In  erty  to  another,  the  sum  and  share  vests 

certain  realty  to  bis  wife,  providing  in  Immediateiy  In  the  beneficiaries;  and, 

tbe  deed  of  trust  that  upoD  her  death,  in  the  event  of  their  death  during  (be 

in  case  she  survived  him,  one-half  of  life  of  the  grantor,  (heir  interests  will 

the  lands  "shall  inure  and  belong  to  pass    to    their     legal    representatives, 

n;  devisees,  and  in  default  of  devisees,  Eldredge  v.  Greene,  17  R.  I.  17. 
10  the  heirs-at-Iaw  "  of  the  wife;  and         In  Davidson  ;'.  Kemper, 79  Ky. 5,  the 

*Qic  remainingone-half  shall  inureand  testator  devised  his  estate  lo  his  exec- 

belong  to  the  devisees,  and  In  default  utors,  to  be  held  for  the  use  and  bene- 

of  devisees,  to  the  heirs  at-Iaw"  of  the  fit  of  his  son,  with  full   discretionary 

grantor.   He  died,  leaving  no  will,  and  power  to   control  and   dispose   of  the 

afterward   his   wife   died,  dlsCrlbuting  same ;    the   executors   to  pay   him   in 

her  property   equally  by  will  among  their  discretion   not  to  exceed  the  In- 

the  three  defendants.    It  was  held  that  come  of  the  estate;  the  son  to  have  no 

the  plaintiff,  who  was  the  husband's  power  to  sell  or  incumber  any  part  of 

niece  and  heir-at-law.  was  a  tenant  in  the  estate  or  the  income  or  profits,  and 

common   with    the   three   defendants,  no  part  of  the  estate  or  income  to  be 

•Dd  acquired  by  inheritance  a  one-half  liable  for  his  debts.     It  was  held  that 

inlerest,  the  defendants  receiving  the  the  powers  delegated  to  the  executors 

other  half.     Ohmer  v.  Boyet,  89  Ala.  were   personal,   that  the   son   had   no 

173.  estate   Independent  of  their  will,  and 

By  a   trust  deed,  a  trustee  was   In-  inasmuch  as  the  trust  was  not  enforcible 

structed  lo  pay  the  income  upon  cer-  by  the  beneficiary,  the  estate  could  not 

tain  bonds  to  A,  providing  further  that,  be  taken  to  satisfy  his  debts. 
"should  said  A  die,  the  said  trust  here-         A  mortgage  to  trustees   recited 

in  declared  shall  inure  to  the  benefit  of  that   its   purpose   was   to  secure  to 

her  heirs,  and  If  she  has  no   children,  A   the  income  of  certain  money  for 

the  same  shall  revert  to  my  estate."  It  life,  and  alter  her   death,  this  income 

was  held  that  A  acquired  a  mere  equi-  was  to  be  paid  to  such  persons  as  she 

table  life  estate  b}^  this  deed,  and  had  no  might   name,  or,   in   case   she   should 

right,  upon  the  birih  of  a  child,  to  take  name  no   one,  then  to   her  heirs.     A 

thecor/wj  of  a  trust  estate  absolutely,  deed  of  conveyance  was  also  exe- 

Fowlei's  Appeal,  las  ^>-  St  388.  cuted   to  the  same  trustees,  directing 

In  Bennett  v.  Garlock,  79  N.  Y.302;  the  application  of  the  land  and  profits 

35  Am.  Rep.  517,  real  estate  was  con-  to  A's  use  for  life,  the  land,  after  her 

*eyed  to  trustees,  their  heirs  and  as-  death,  to  l>e  conveyed  10  such   persons 

t^pK,in  trust,  to  sell  enough  to  paj  cer-  as  she  might  indicate.     Authority  was 

tain  debts  and  then  to  lease  and  support  conferred  upon  the  trustees  to  sell  the 

certain  ceilait  que  trusient  for  life  ;  the  land,  if  they  considered   il   advisable, 

residue  to  be  held  for  the  benefit  of  the  and   the  same  directions  were  given  in 

•etttors'  heirs  at  the   expiration  of  the  regard  lo  the  trustees  as  the  mortgage 

tile  estate,  and  reserving  In  the  settlors  contained.     It  was  held   that  A's  In- 

the  power  to  direct  where  the  residue  terest  was  merely  a  life  estate  in  tbe 
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investment  of  the  funds,  and  a  strict  accounting  of  all  receipts  and 
profits,  actual  and  possible.' 

Income,  and  that  she  had  no  right  to  the  to  sell  was,  In  some  sense,  discretionary 

corpuj  of   the   trust  esMte.     PlUot   v.  with  the  tnistee,  so   far  as  respects  the 

Landon,  46  N.J,  Eq.  jio.  right lo  determine  the  fair  value  and 

1.  Sortore  v.  Scolt,  6  Lans.  (N.  Y.l  terms  of  sale,  she  was  not,  after  having 

171 ;  Featherston  n.  Richardson,  68  Ga.  paid  the  debts  and  made  the  improve- 

^01 ;   Lexington   L..,   etc,  Ins.   Co.   v.  ments   specified   out  of   the  rental   or 

Page,   17  B.  Mon.  (K;.)  413;  66  Am.  profits  of  the  propertj,  authorized  arbi- 

Dec.  165.     Upon  thUBubjectgenerallj,  trarily  or  capriciously   to  refuse  to 

■ee  supra,  this  title,  Pe-uiers,  Duties,  make  a  sale  at  ■  fair  price.     Her  du^ 

and  Liabilities  of  the  Trustee.  vas  to  offer  the  property  for  sale  nlth- 

Where  a  trustee  pledges  the  trust  in  a   reasonable   time   after   the  debts 

property  as  collateral  for  his  own  debt,  were   paid,  and   to  use   all  reasonable 

which  property,  by  an  arrangement  by  diligence  to  oblain  the  best  price.  Hav- 

thedebtorand  creditor,  is  agreed  to  be  ing,  as  appears  from  the  complaint,  not 

given    up,    equity    will    enforce    this  only  failed  to   do   this,  but  repudiated 

agreement  for  the  benefit  of  the  cestui  the  trust  and  asserted  an  absolute  right 

que  trust,  upon  a  bill  brought  by  the  to   the   whole   estate,   the  complaint 

latter   for  this   purpose.     Wheeler  v,  made  a  case  for  the  intervention  of  the 

Brown,  36  111.  369.  chancery  powers  of  the  court."  Citing 

Where  one  of   two  trustees  begins  Irvine  v.  Dunham,  in  U.  S.  317;  Cav- 

cutting   wheat  claimed  by  the  other,  ender  11.  Cavender,  114  U.  S.464. 

the  cestui   may  seek  relief  In  equity.  The  decedent  made  a  will  by  which 

Kerr  v.  Hill,  37  W.  Va.  376.  he  constiluted  his  surviving  partner  and 


A  beneficiary,  though  his  interest  is  his  bookkeeper  trustees,  ' 

merely  a  contingent  remainder,   may  tions  to  withdraw  his  interest  from  the 

maintain  a  bill  in  equity  against  the  firm,  and  invest  it  in  a  certain  specified 

trustee  and  life  tenant  to  have  that  in-  manner.     Instead   of  doing  this,  they 

tereet  protected.     Clarke  v.  Deveauz,  continued   to  conduct  the  business  for 

t  S.  Car.  172.  their  own  profit,  and  to  use  the  funds 

A  trustee  will  be  compelled  by  a  of  the  trust  estate  in  continuing  the 
court  of  equity  to  distribute  funds  in  business.  It  was  held  that  the  beneii- 
accordance  with  the  trust  deed,  and  claries  had  the  right  to  demand  the 
upon  his  failure  to  do  so,  he  will  be  withdrawal  from  the  partnership  assets 
made  personally  liable.  Robertson  v.  of  all  the  trust  property,  although  the 
Sublett,  6  Humph.  (Tenn.)  313 ;  Con-  trust  estate  had  become  so  much  con- 
stant II.  Matteson,  31  III.  546.  fused  with  other  property  as  to  be  in- 

In  KIntner  v.  lones,  ti2  Ind.  14S,  the  distinguishable,  and  that  their  rights  in 

court.by  Mitchell, C.J.,Baid  :  "Theob-  the  trust  estate  were   superior  tothofte 

ligationwhicharises  whenamere  power  of  the  general  creditors  of  the  new  firm. 

Uconferred,isnottobeconfoundedwith  Hooley   v.   Gieve,  9  Abb.  N.  Caa.  (N. 

the  duty  imposed  where  the  power  is  Y.)  8 ;  9  Daly  (N.  Y.)  104. 

coupledwIthaneipresB  or  implied  trust.  A  court  of  equity  will  interfere  where 

Mere  naked  powers  are  purely  discre-  the  trustee  is  wanting  In  necessary  care 

tionary,  and  the  donee  of  such  a  power  and  diligence  in  the  execution  of  a  trust, 

is  not  subject  to  the  compulsory  power  or  omits  to  act  when  required  by  duty 

of  a  court  of  chancery.     Where,  how-  to  do  so.     Jones  f .  Doughef  ty,   10  Ga. 

ever,  the  power  is  coupled  with  a  trust  173,     Thus,  where  the  trustee  refuse* 

for  the  benefit  of  third  parties,  or  in  to  make  the  affidavit  and  take  the  steps 

the  execution  of  which  third  parties  are  necesaary  to  a  trial  of  the  right  of  the 

Interested,  it   becomes  imperative  and  property,  the  beneficiary  may  resort  to 

Its  execution  may  be  coerced."     Inthis  a  court  of  equity  to  have  th'etrusten- 

case  the  deed  of  trust  contemplated  the  forced.     Robinson  v.  Maulden,  11  Ala. 

sale  of  the  property  conveyed,  and  the  977.     See  Duncan  v.  Simmons,  1  Ste#. 

distribution  of  the  proceeds  by  the  trus-  &  P.  {Ala.)  356. 

tee  without  being  reimbursed  for  serv-  A  court  of  equity  will  aid  a  benefi- 

ices   rendered.     Upon  a   suit    being  clary,  not  only  against  the  trustee,  but 

brought  to  compel  the  trustee  to  make  a  all  persons  claiming  benefit  from   his 

sale  of  the  property  so  held  in  trust,  the  acts.     Bush  v.  Bush,  i   Strobh.   Eq.  (S. 

supreme  court  said;  "  While  the  prawer  Car.)  377, 
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TRUSTS  AND  TRUSTEES,     oftb* 


Where  the  trustee  has  put  the  trust  funds  into  his  own  busi- 
ness, the  beneficiary  has  the  option  of  demanding  either  the  prof- 
its  of  the  business  or  legal  interest.*  It  is  the  beneficiary's  right 
to  insist  that  the  purposes  of  the  trust  be  fully  accomplished,  and 
that  the  duties  imposed  and  the  uses  declared  be  respected  and 
performed,* 


A  bill  urill  lie  to  compel  a  tniitee  to 
tpptj  the  fund  to  the  purposes  for 
whidi  the  truit  was  created.  Wilson 
V.  John's  Island  Church,  l  Rich.  Eq.  (5. 

Where  propertj'was  devised  Co  ■  trus- 
lee  (or  the  benefit  of  the  testator's  In- 
EmiperBte  son,  with  a  provision  that  the 
tnistee,  if  he  should  deem  It  prudent, 
rn^ht  give  the  control  of  It  to  the  son, 
it  was  held  that  the  trustee,  having  de- 
clared his  belief  that  the  son  had  re- 
formed and  might  be  trusted  nith  the 
control  of  the  propertj',  a  court  of 
equitj  would  direct  him  to  deliver  it  to 
theson.  Cochran  «.  Paris,  ii  Gratt. 
(V.0  34S. 

Wiierea  trustee  to  whom  property  was 
convejed  to  secure  creditors,  refused 
to  set,  one  or  more  of  the  creditors  se- 
cured maj  file  a  bill  to  have  the  trust 
executed.  Reynolds  v.  Banic  of  Vir- 
ginia, 6  Gratt.  (Va.)  174. 

Though  a  trustee  will  not  be  com- 
pelled by  a  court  of  equit^r  to  Cake  upon 
himself  the  burden  of  a  trust,  vet  hav- 
ing once  voluntarily  assumed  it,  the 
court  will  compel  a  faithful  execution 


tlu  evidence  indicated  that  thr 
(endant  bid  oSandacquiredthe  title  to 
the  land  in  controveraj'  at  a  sheriff's 
ule,  under  ho  arrangement  with  the 
judgment  creditor  that  it  should  he  ac- 
quired and  held  hj  him  as  securitj  for 
loms  advanced  in  payment  of  his  bids 
atthe  sale,  and  for  certain  other  claims. 
It  was  held  that  the  plaimiS  was  en- 
titled to  have  the  trust  enforced  ac- 
cording to  its  terms,  and  certain  of  the 
Isod  remain ii)K  unsold  in  the  defend- 
ut'i  bands  aner  his  reimbursement, 
couvejed  to  the  plaintiff,  with  a  full 
tcconnt  of  their  rents  and  profits. 

Trustees  may  be  compelled  bj  a 
court  of  equitj  to  execute  the  trust  as- 
Mmed  by  a  corporation  according  to 
tiiescheme  prescribed.  But  unless  spe- 
tially  conferred  by  statute,  the  court 
hunopowertosequesterthefundsof  a 
tivporatioD  and  deprive  it  of  them,  and 


dispose  of  them  as  it  may  judge  to  be 
equitable  and  just  among  those  ben- 
eRcialty  interested.  Savings  InsL  v. 
Makin,  13  Me.  360. 

Where  a  trustee,  with  the  authority  to 
sell  on  the  written  request  of  the  bene- 
ficiary, if  he  should  consider  a  sale  to 
l>e  to  her  advantage,  and  the  right  to 
require  her  to  file  a  petition  in  equity 
pravin^  for  the  sale  before  he  would 
make  it,  refused  to  sell  upon  a  written 
request,  though  admitting  the  sale  to 
be  necessary,  and  a  petition  was  filed. 
It  was  held  that  equity  could  decree 
the  sale,  not  under  the  power  in  the 
deed,  but  under  the  equitable  power 
of  a  chancellor  to  compel  a  trustee 
to  perform  his  duty.  Walker  v.  Sym- 
ser,  80  Ky.  620. 

Where  the  whole  beneficial  IntereKt 
in  land  directed  to  be  converted  into 
money,  belongs  to  the  person  for  whose 
use  it  is  given,  the  trustee  will  not  be 
compellea  to  execute  the  trust  against 
the  wishes  of  the  caitui  que  Irusf,  but 
the  latter  will  be  permitted  to  take  the 
land  before  the  conversion  has  actually 
been  made.  But  where  there  are  other 
ceiluii  que  truslent  who  take  otherwise 
than  as  helrs-at-law,  the  trustee  will  t>e 
compelled  to  execute  the  trust  created 
by  the  will.  Fluke  v.  Fluke,  16  N.  J. 
to.  478. 

If  the  mortgage  of  a  railroad  creates 
a  trust,  and  provides  that  the  power  of 
sale  is  to  be  executed  by  the  trustee  on 
certain  contingencies,  he  may  t>e  con- 
trolled, restrained,  and  directed  by  a 
court  of  equity,  at  the  suit  of  a  party 

indingin  the  relation  of  cestui  fue 


Bradley  v.  Chester  Valley  R.  Co.,  36 
Pa.  St  141. 

1,  Bond  V.  Lockwood,  33  111.  Jii. 

9,  Where  land  on  which  a  meeting- 
bouse  stands  is  inclosed  as  a  meeting- 
house green,  and  conveyed  to  that  use, 
It  would  be  a  breach  of  the  trust  to 
abandon  that  use  of  it.  Chough  the  house 
continues  to  stand  and  has  been  put  to 
no  other  use ;  but  destruction  by  casu- 
alty would  not  be  a  breach,  while  the 
intention  to   rebuild  is  entertained  in 
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i).  Injunction. — The  breach  of  any  of  these  duties- may  be  pre- 
vented by  injunction.*  Thus,  the  trustee  will  be  enjoined  from 
conveying  the  trust  property  in  violation  of  his  duty,  and  from 
mortgaging  or  incumbering  it.*  An  injunction  wiil  be  granted  to 
prevent  the  disposition  of  the  fund  by  a  trustee  shown  to  be  in- 
solvent *  or  by  one  proven  to  be  of  bad  habits  or  bad  character.* 

c.  Personal  Penalties  Upon  the  Trustee— Removal — 
Withholding  Compensation.— The  beneficiary's  rights  may 
be  protected  by  an  order  of  court  removing  the  trustee,"  or  by 
withholding  any  compensation  from  him  for  his  services,*  in  case 
he  has  been  unfaithful,  or  by  a  suit  against  the  trustee  person- 
ally, either  at  law  or  in  equity.^ 

good  taith.     Howe  v.  School  Dist.  No.         But  •  leglHmHte  exercise  of  a  dlscre- 


3,  43  Vt.  381.     Where  there  had  been  tlonary  authority  will  not  be  enjoined, 

no  BUCli  breach  of  trust,  it  wbb  held,  in  C«perton   v.  Landcraft,  3  W.  Va.  5^0. 

the  tame  case,  that  the   complainants,  S.  See  Injunctiunb,  vol.  10,  p.  914. 

having  shown  a  legal  or  equitable  title  >.  See  Perrv  on  Trusts,  4S16;  Mang- 

to  a  pew  in  the  church,  were  entitled  to  field   *.   Shaw,  3    Madd.  100;  Scott  r. 

enjoin   the    defendant    school    district  Becher,  4  Price  346;  Taj-lor  ir.  Allen, 

from  convertingthemeeting-houBe  into  l  Atk.  213. 

a  schoolhouBe  ;  the  district  having  ac-  But  it  hag  been  held  in  Illinois  that 

quired  the  right  of  the  original  grantor,  this  ground  alone  will  not  suffice,  but 

and   having  taken  a  qiiitclaiai  from  the  that  it  must  appear  that  the  trustee  hae 

only  surviving  grantee.  become  insolvent  since  his  appointment, 

1.  See  Is'jUKCTioNS,  vol.  10,  pp.  914,  or  that  there  is  danger  that  he  will  mls- 

?I5  ;  Lewin  on  Trusts  and  Trustees,  p.  apply  (he  proceeds  of  the  sale.     Tooke 

55  et  seg.;  Perry  on  Trusts,  4  816;   St.  v.  Newman,  75  111.  215, 

Lulce's   Hospital  r.  Barclay,  3  Blatchf.  4.  Everett  i..  Prvthergch,l3  Sim.  365. 

(U.  S.)  259;  Jenkins   i/.   lones,  1   Giff.  B.  Sec  stifra,  this  title,  Resignaliott 

9q;  Atty.  Gen'l  v.  Fountfling  Hospital,  and  Removal  of  Trustee. 

3  Ve8.Jr.  43;   Balle   t.   Strutl,  1   Hare  t.  See  sufra,  this  title,  Accamnting 

146;   In   re  Chertsey   Market,  6  Price  —Comfemation  of  the  Trustee. 

379;  LudlowB  f.  Greenhouse,  i   Bligh  1.  See  ih/tc,  this  title, /'rt>ce<fHr« — 

(U.S.)   57;    Scott  V.   Becher,  4  Price  Juriadictien. 

346;  MansAeld  v.  Shaw,  3  Madd.   100;  If  A  deposits  money  in  bank  Intrust 

Gladdon   v.  Stoneman,  i    Madd.    143,  for  B,  and  A's  executor  draws  it  out, 

note;    Webb  i>.   Shaftesbury.   7    Ves.  Bmaysuehim.     Anderson  v.  Thomp- 

f7;  Attv.  Gen'l  v.  Liverpool,  i  Myl.  Bon,  38  Hun  {N.  Y.)  394. 
C.  171';  Reeve  11.  Parkins,  Jac.  &  W.  At  Law.— Baker  v.  Biddle,  Baldw.  (U. 
390;  Anonymous,  6  Madd.  10;  Dance  S.}  394;  Bennett  v.  Preston,  17  Ind. 
V.  Goldingham,  L.  R.,  8  Ch.  902.  391;  McCoUister  ■v.  Willey,  51  Ind. 
Thus,  one  holding  land  In  trust  will  382  ;  Farrelly  r.  Lsdd,  10  Allen  [Mass.) 
be  enjoined  from  parting  with  his  con-  127;  Chase  v.  Perley,  148  Mass.  194; 
troi  over  it.  Hunt  ir.  Freeman,  1  Ohio  Johnson  v.  Johnaon,  120  Mats.  465; 
490.  A  sale  by  the  truBtees  will  be  Catlln  v.  Birchard,  13  Mich.  no. 
enjoined  while  the  title  Is  in  dispute  v^mbju/ji/,  debt,  account,  or  detinue, 
and  the  full  value  cannot  probably  be  may  be  brought  against  a  trustee  named 
obtained.  Faulkner  v.  Davis.  iSGratt.  in  a  will,  to  compel  an  account  of  his 
(Va.)  651;  Lane  v.  Tidball.  Gilm.  ( Va.)  receipts  and  disburBementt.  Bredin  u. 
130.  The  sale  of  properly  covered  by  Dwen,  ]  Watts  (Pa.)  95. 
a  deed  of  trust,  under  an  execuiion  in  The  trustee  Is  answerable  for  dam- 
favor  of  a  third  person  without  regard  ages,  as  on  an  implied  astumfsit  to 
to  the  trust,  may  be  enjoined.  Philltps  the  eeslui  gae  trust,  that  he  will  eze- 
V.  Winslow,  18  B.  Mon.  (KyO  43i;68  cute  the  trust.  NewhalU..  Wheeler,  7 
Am,   Dec.  729.     A  trustee  may  been-  Mass.  189. 

joined   from  asserting  a  claim  In  viola-  In  Equity. — Hukill  v.   Page,  63  Bias. 

don   of  his   trust.     Blake  f.  B  u  ffa  lo  (U.  S.)  183;  Hearne  f.  Hearne,  55  Me. 

Creek  R.  Co.,  56  N.  Y.  4S5.  445  ;  Dorsey   r.   Garey,  30   Md.   489; 
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The  cestui  que  trust 's  right  to  control  the  funds,  or  a  portion  of 
theni,may  be  enforced  by  an  order  requiring  the  trustee  to  pay 
them  into  court  for  his  benefit.*  And  such  an  order  will  be 
granted  where  it  is  apparent  that  the  trustee  is  misapplying  the 
funds  in  such  a  way  as  to  endanger  the  safety  of  the  trust.' 

If  the  trustee  has  been  guilty  of  any  misconduct  in  relation  to 
the  trust,  by  a  misapplication  of  the  funds  or  an  unauthorized  in- 
vestment, or  by  dealing  with  the  trust  property  for  his  personal 
advantage,  the  cestui  que  trust  may  at  his  option  either  confirm 
the  trustee's  acts  or  compel  him  to  account  therefor.* 

d.  Receiver. — Another  remedy  of  the  cestui  que  trust  for  re- 
lief from  the  trustee's  maladministration,  and  the'  prevention  of 


Brooki  V.  Brooks,  1 1  Cu«h.  (Mass.)  i8; 
P«bod J  f.  Harvard   College,  lO  Gray 

(UlM.)  183. 

B  r«celvn]  from  A  a  claim  to  be  col- 
lected and  paid  to  C,  with  whom  B 
igrcedsoto  do.  Upon  B'b  failure  to 
piTlfter  collecting,  it  was  held  that  C 
could  sue  him  al  law  for  money  had  and 
recelicd,  or  In  equity  to  enforce  the 
trait    Miller  v.  Lake,  24  W.  Va.  545. 

A  talui  gue  Irusi  is  not  required  to 
ntabllih  his  debt  bj  an  action  at  law, 
in  order  to  compel  an  enforcement  of 
Ibe  lnj»l,  or  to  protect  the  trust  proper- 
Irfrora  unlawful  interference.  Spel- 
man  v.  Frccdman,  130  N.  Y.  416. 

A>  I  general  mie,  the  enforcement  of 
■  claim  against  the  trustee  must  be  ac- 
complished by  a  court  of  equity,  and 


not  It  law. 


t  this  r 


ceptions.    Arms    v,    Ashley,   4    Pick. 
(Mass.)   70;  Buttrick  v.  King,  7  Met. 
(MsBB.)  10;  Rogcra  V.  Danlef,  8  Allen 
(Mms.)  343. 
So  long  as  the  trust  remains  open. 


then 


in tain 


V  against  the 
His  onlv  remedy  is  inequity.  Johnson 
t.  Johnson.  120  Mass.  465;  Davis  v. 
Coburn,  118  Mass.  377. 

1.  Perry  on  Trusts,  ^f  835-S17;  Free- 
man V.  Fairlee.  3  Mer.  29  ;  Dubless  v. 
Flint,  4  Myl.  &  C.  503;  McHardv  v. 
Hitchcock,  II  Beav.  77  ;  Ross  7/.  Ross, 
uBeav.  89;  Whltmarsh  n.  Roberteon, 
4  Belv.  36 ;  BartletC  v.  BartleU,  4  Hare 
631;  Rogers  V.  Rogers,!  Anslr.  174; 
Hammond  v.  Walker,  3  Jur.  N.  S.686; 
Score  V.  Ford,  7  Beav.  336. 

A  trustee  tiled  a  bill  for  a  settlement 
a[  his  accounts,  and  upon  the  commis- 
tioner  finding  a  certain  sum  10  be  In  hU 
luads.  the  court  issued  an  order  recjuir- 
■      ■        '  )uld 


the  court  could  direct  the  payment  of 
this  sum  by  the  trustee,  even  though  it 
did  not  appear  tliaC  he  had  abused  his- 
trust,  or  that  the  fund  was  in  danger. 
Grinnan  v.  Long,  33  W.  Va.  693, 

3.  Contee  v.  Dawson,  3  Bland  (Md.) 
164;  Clagett  V.  Hall,  9  Gill  &  J.  (Md.) 
Si  ;  Hosack  v.  Rogers.  9  Paige  (N.  Y.} 
468;  Nokes  II.  ShepplngE,  2  Ph.  19; 
Johnson  v.  Aston,  i  Sim.  &  S.  73; 
Rothwell  n.  Rothwell,  3  Sim.  &S.  117; 
Richardson  v.  Bank  o(  England.  4  M. 
&  C.  184 ;  Wyatt  v.  Sharratl,  3  Beav- 
499;  BoBchetti  r.  Power,  8  Beav.  98; 
Bourne  !■.  Mole,  8  Beav.  177;  Fulteri^. 
J_acl[Bon,  6  Beav.  434 ;  Ross  v.  Ross,  13 
Beav.  89;  Meyer  u.  Montriou,  4  Beav. 
343 ;  Hindc  v.  Blake,  4  Beav.  1:97;  Vi- 
grass  V,  Binfield,  3  Madd.6i;  I^Brryalt 
,'.  Marryatt,  23  L-  J.  Ch.  N.  S.  876; 
Tnlbot  V.  Marahfield,  2  D,  &  S.  281;; 
Freeman  v.  Fairlee,  3  Mer.  39  ;  Coliis 
;■.  Coliis,  3  Sim.  366;  Widdowson  v. 
Duck,  3  Mer.  494 ;  Bartlett  v.  Bartlett, 
4  Hare  f>3i. 

Where  a  trustee  disposes  of  a  trust 
fund  pending  an  application  to  have  it 
brought  into  court,  he  is  guilty  of  con- 
tempt. Waterman  i..  Waterman, 
Tanev  (U.  S.)  362. 

8.  bodge  V.  Stevens,  94  N.  Y.  315; 
Brazel  v.  Fair,  26  S.  Car.  370.  See  t'a- 
fra,  this  title,  Pcwers,  Dutirs.  and  Li- 


If  either  the  trustee  or  a  third  person 
comes  into  the  possession  of  lands  or 
other  property,  by  an  illegal  appropria- 
tion of  the  truEt  funds  which  he  has 
knowingly  procured  lo  be  made,  the 
beneflciary  can  elect  either  to  take  the 
properly  or  pursue  his  remedy  in  fer- 
loaam.  Treadwell  v,  McKeon,  7Baxt. 
(Tenn.)  joi.  Compare  Miller  v.  Bird- 
song,7Baxt.  (Tenn.)  531. 

Wherea  trustee  has  made  an  improper 
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further  injury  to  the  trust,  is  in  the  appointment  by  the  court, 
upon  the  application  of  the  beneficiary,  of  a  receiver,  who  shall  take 
temporary  charge  of  the  trust  property  under  the  direction  of  the 
court.*  But  the  appointment  of  a  receiver  is  an  extreme  measure 
and  is  seldom  resorted  to.* 

e.  The  Right  to  an  Accounting. — The  beneficiary  may 
demand  of  his  trustee  an  accounting  and  the  right  to  a  personal 
and  judicial  examination  into  his  conduct  of  the  trust,"  and  in 
some  cases,  after  a  settlement,  he  may  claim  the  right  to  a  restate- 
ment of  the  account  and  the  payment  of  any  balance  found  due 
upon  such  corrected  statement.* 

To  this  end  Jie  is  entitled  to  an  inspection  of  all  books,  vouch- 
ers and  papers  connected  with   the  trust,"  unless  there  be  a  dis- 
Kute  as  to  whether  the  fiduciary  relationship  exists  or  not  ;*  and 
e  may  demand  a  full  explanation  of  the  accounts.* 
/.  Following  the  Trust  Property.— If  the  property  has 

iiiveitment,  the  ceitai  que  trust  has  in  a  deed  is  insolvent  and  untrutt- 
the  option  of  taking  the  fund  and  the  worthy,  will  not  defeat  or  tnvaKdRte 
profits  during  the  whole  period,  subject  the  deed,  but  the  court  may  appoint  a 
to  all  the  loBseE  of  the  business,  or  tak-  receiver,  and  administer  the  trust  Be- 
ing the  fund  or  legal  intereat  thereon,  cording  to  the  provisions  of  the  deed. 
Baker  v.  Disbrow,  i8  Hun  (N.  Y.)  39,  Cohn  v.  Ward,  33  W.  Va,  34. 
aj^rntedm  79  N.  Y.  631.  Pending  proceedings  lor  the  removal 
I.  See  Recbivkhh,  vol.  ao,  pp.  46,  of  a  trustee,  a  receiver  may  be  pat  in 
47,  305.  See  also  Perry  on  Trusts,  ^^  charge  if  the  emergency  demand  it. 
SiS-Slo;  Lewin  on  Trusts  and  True-  Calhoun  v.  King,  j  Ala.  523;  Jones  v. 
tees,  p.  983  e/j«7.,' Chautauqua  County  Dougherty,  10  Ga.  173  ;  Poythress  u. 
Bank  v.  White,  6  N.  Y.  J37;  57  Ani.  Poythress,  16  Ga.  406;  Ogden  v.  Kip, 
Dec.44J;  Gunn  i^:  Blair,  9  Wis.  353;  6  Johns.  Cb.  {N.  Y.)  iSi.  See  also 
AnonymouB,  13  Ves.  j  ;  Middleton  v.  Rogers  -v.  Ross,  4  Johns.  Cb.  (N.  Y.) 
Dodswell,  13  Ves.  266;  Howard  t.  Pa-  388;  8  Am.  Dec.  575. 
pera,  I  Madd.  143;  Richards  t;.  Perking,  a.  Middleton   v.   Dodswell,   13   Ve«, 

iy.  &   C.  199;   Evans   v.   Coventry,  5  a68;    Barkley    -     "-       -    "-           ' 

e    G.  M.    &    G,    911;    Bainbrigge    v.  Lewin  on  Tn. 

Blair,  3   Beav.   431;   Everett  v.   Pry-  Hathornwaile   1 

thergch,  la  Sim.  367.  Browell  v.  Reed,  i  Hare  434.    See  Rk- 

If  the  trust  is  endangered  by  the  in-  csivers,  vol,  30,  p.  306. 

solvency  or  bankruptcy  of  the  trustee,  S.  See  infra,  this  title,  Powari,  Du~ 


uLCLujj  u.  ijuusweij,  13  Y  c», 
kley  t.  Reay,  3  Hare  306 ; 
n  TrusU  and  Trustee*,  p.  9S4 ; 
waite   V.   Russell,  3  Atk.  116; 


receiver  may  be  appointed.  Stesnfra,     ties,  and  Liabilities  of  Truattea — Ac- 


Baakrufta  and  Insol-vents.     See  also        4.  Howard  ii.  Patterson,  71  Me.  57. 
Lewin  on  Trusts  and  Trustees,  p.  983  ;         B.  Perry  on  Trusts,  >,%  83a,  813  ;  Ott- 
Scott  V.  Becher,  4  Price  346^  Mansfield     ley  v.  Giltiy,  8   Beav.  603  ;  Newton  v 


IT,  Shaw,  3  Madd.  too;  Havers  u.  Hav-  Askew,   11    Beav.    151;    Devaynes 

ers,  Barn.  33;   Gladdon   v.  Stoneman,  Robinson,  3o  Beav.  43  ;  Gray  v.  Haig, 

I  Madd.  143,  note ;  Langley  v.  Hawk,  5  30  Beav.  319  ;  Wynne  v.  Humtferaton, 

Madd.   46;    In     re    Hopkins,    19   Ch.  37  Beav.  431  j  Horton  v.  Brocklehurat, 

Div.  61.  39  Beav.  J04;  Talbott  o.  Marshfleld,  3 

A  receiver  may  be  appointed  if  the  D.  &  S.  385 ;  Hardwicke  v.  Vernon,  14 

trustees  are  unable  to  agree  on  a  course  Ves.  510;  Airey  c.  Hall,  13  Jur.  1043; 

of  conduct,  or  are  unwilling  to  act  to-  Smith  v.  Barnes,  L,  R^  i  Eq.  65  ;  Bug- 

gether.     Harti/,  Denham,  W.  N.  1871,  den  v.  Tylee,  3i  Beav.  .1:45. 

p,3.     See  Swale  ti.Swale,33  Beav.  584.  a.  Perry  on  Trusts.jS:!;  Brown  u. 

Or  if  the  trustee  refuses  to  act,  Wilson  Oakshott,  13   Beav.  353  ;  Devaynea  v. 

v,  Rtiss,  17  Fla.  691  ;  or  if  he  dies,  Wtl-  Robinson, 30  Beav, 43;  Wynnef.Hum- 

•on  V.  Russ,  17  Fla.  691.  berston,  37  Beav.  431. 

The  fact  that  one   appointed  trustee  7.  Kingsbury  o.  Powers,  131   111.  1 8a. 
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BTongfully  passed  beyond  the  control  of  the  trustee,  by  unauthor- 

ized  ss\e  or  otherwise,  it  is  the  beneficiary's  right  to  follow  it 
wherever  he  can  identify  it  and  claim  it  on  behalfof  the  trust.  In 
the  hands  of  any  but  an  innocent  holder  of  the  property,  the 
fiduciary  character  clings  to  it.  It  remains  charged  with  the 
equitable  interests  of  the  beneficiary  and  subject  to  his  equi- 
table rights  and   demands.*     And   the   same  is   true   where    it 

1.  roUowlBvTnut  Piopartr. — See  su-  ner  v.   Petigrew,  6    Humph.  (Tenn.) 

fra,itli\.Me,  Powers,  Duties,  and  Li-  438;  Vance  v.  Kirk,  19  W.  Va.  344;  In 

ttililies  ef  tie  Truatee—Conjfusiom  of  re  HsUetC's  Estate,   13  Ch.  Div.   753. 

Fundi— Comversicn;  Perry  on  Trusts,  See  also  Sejmouri>.  Freer,  8  Wall.  (U. 

48iS;  Flint  on  Trusts,  I)  318;  article  5.)  303;  Henry  Coutitj  v.  Winnebago 

Iiooi  London  Law  Times  upon  •'  Im-  Swamp  Drainage  Co.,  fa  111,  454. 
proper  Conversion  of  Trust  Property —        FrlnaipleorKnlr — InEnglar  f.  Offutt, 

Right   to    Follow    Property,"    Chic.  ToMd.  78;  14  Am,StRepj33,thecourt, 

Leg.  News  385.  Also,  article  by  Sam-  by  Alvey,  C.   J.,  said:  "The   principle 

ncl  Wililston  on  "The  right  to  Fol-  upon  which  trust  funds  may  be  traced, 

low  Tmit   Property,"  in   3    Harvard  when  attempted   to   be  miBapplled,  or 

Law  Rev.  38;  Oliver  v.  Piatt,  3  How.  where  they  have  been  converted  into 

(U.  S.)  333;  Yerger  v.  Jones,  i6  How,  other  property,  or  become  mixed  with 

(U.  S.)  36;  Veil  V.  Nutchel,  4  Wash,  other  funds  belonging  to  the  trustee  or 

(U.S.]  105;  May  v.  LeClalre,  11  Wall,  fiduciary,  is  a  very  plain  one,  and  all 

(U.  S.)  317;   Duncan    v.   Jaudon,    15  the  dlfficultv  that  «  found  to  exist.  Is  In 

Wall.  (U.  S.)  165;  Cook  V.  Tullls,  18  matters  of  fact,  and  in   identifying  the 

Wall.(U.S.)34i;Baynev.U.  S.QJU.  fiind.     So  long  as  a  trust  fund  can  be 

S.6i3;U.S.i'.  State  Nat,  Bank,  96  U.S.  traced,  the  court  will  always  attribute 

B;  Central  Nat.  Bank  i>.  Connecticut  the  ownership  thereof  to  the  cestui  que 

ut  L.  Ins.  Co.,  104U.S.  ;4  ;Union  Pac.  trust,  and  will  not  allow  the  right  to  be 

ItCcv.  McAlpine,  i39U.S.305;]ones  defeated   bv    the  wrongful  act  of  the 

V.  Shaddock,   41   Ala.   361;  Parker  v.  trustee  or  fiduciary  in  mixing  or  con- 

Jonei,  67  Ala.  334  ;  Lathrop  v.  Bamp-  fusing  the  trust  fund  with  funds  of  his 

Ion, 31  Cal.  i7;89  Am.Dec.14i;  Carey  own,  or  even  tiuse  of  a  third  party, 

r.   Brown,    63    Cal.    373;  First    Nat.  The  true  owner  of  a  fund  traced  to  the 

Binkn.  Hummel,  14  Colo.  159;  30  Am.  possession  of   another  has  a  right  to 

SL   Rep,   357;   Martin  v.  Greer,  1  Ga.  have  it  restored,  not  as  a  debt  due  and 

Dec   109;   Hargroves  v.  Batty,  19  Ga.  owing,  but  because  it  is  his  property 

uo;  Bazemore  T>.   Davis,   S5  Ga.  504;  wrongfully  withheld  from  him.     And 

GilDisn  c.  Hamilton,  16  Ilf  315;  Rusk  it  can  make  no  manner  of  difference 

V.  Newell.  35  111.  an  ;  School  Trustees  whether  the  fund  be  traced  into  a  bank 

tr.  Kirwin,  15  III.  63 ;  Atty.  Gen'l  v,  lUi-  account,  the  possession  of  an  individual, 

noil  Agr.  College,  85  III.  Ji6;  McCor-  or  Into  the  hands  of  a  lirm  composed  of 

mas  i>.  Long,  85  Ind,  549;  Gray  v.  Ul-  many  individuals,  If  the  essential  facts 

rich,  3  Kan.   113;  Allen  t>.  Russell,  78  are  shown  by  which  the  identification 

Ky.  113;  Englar  v.  Offutt,  70  Md.  78;  of  the  fund  can  be  established,  and   no 

14  Am.  St.  Rep.  332 ;  Chesterfield  Mfg.  superior  rights  of  innocent  third  parties 

Co.  V.   Dehon,  5   Pick.  (Mass.)  7;  16  have  Intervened." 

Am.  Dec.   367;   Mason   v.    Watte,  17         It  was   held   In   .ff«  Greene's  Estate 

Hiu.  ^60;  Le  Breton  i>.  Pelrce,  3  Allen  (Surr.  Ct.),  so  N.  Y.  Supp.  94,  that  If 

(Hau.)  8;   Third  Nat.  Bank  v.  Still-  money  comes  Into  the  hands  of  a  per- 

wUer  Gas  Co.,  36  Minn.  75;   McLeod  son  as  a  trust  fund,  and  is  deposited  by 

e.  Pint  Nat.  Bank,  43  Miss,  gg;   Wood  him,  together  with  other  funds,  in  bank 

V-  Stafford,   50   Miss.   370;  St.   Louis  in  his  own  name,  and   the  trustee  dies 

UnioD  Soc.  V.   Mitchell,  36  Mo.  App.  insolvent,  leaving  alarger  sum  than  the 

*<*;  Coggswell   -D.  Griffith,   33   Neb,  amount  of  the  trust  fund  to  hU  credit, 

334;  Bailey  v.  Inglee,  3  Paige  (N.  Y.)  the  beneficiary  may   follow  the  trust 

378;  Cheshire  u.  Cheshire,  3  Ired.  Eq.  fund  into  the  money  left  on  deposit,  and 

(N.Car.J  569;   McLaughlin  v,  Fulton,  recover  the  amount  thereof,  as  against 

■Of  Ps.  St.  161 ;  Bomar  v.  Mullins,  4  the    personal    representatives    of    the 

Rich.  Eq.  {S.  Car.}  80;  Garrett f.  Gar-  trustee. 

Rtt,  I  Stnibh.  Eq.  (S.  Car.)  96;  Tur-         A  father  gave  to  his  married  daugh- 
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ter  $3,000,  which  she  loaned  to  her  hus- 
band, who,  ss  GecuriCy  therefor,  mort- 
gaged his  land  to  the  lalher.  The  land 
was  sold  under  foreclosure,  and  the 
mortgagee  became  the  purchaser,  and 
afterward  sold  the  land.  Jn  his  will, 
afler  directing  the  payment  of  his  debts, 
the  father  charged  his  daughter  with 
cash  advanced,  (3.000.  It  was  held, 
that  the  daughter  bad  an  equity  to  fol- 
low the  proceeds  of  the  mortgaged 
land,  and  was  entitled  to  recover  the 
value  thereof  from  her  father's  estate, 
Lindsay  r'.  William*,!  Du».  (Ky.)475. 

Property  held  in  trust  does  not  pass 
to  the  represent  at!  vea  of  the  trustees 
discharged  of  the  trust,  but,  when  it 
can  he  distinguiGhed,  Inures  to  the  ben- 
efit of  the  cestui  qui  trust.  Moses  c. 
Murgatroyd,  i  Johns.  Ch.  (N.  Y.)  119; 
7  Am,  Dec.  478. 

It  is  onir  whsn  ttaa  tmit  fand  oon  ba 
tr4e*dMldid«llUA*dthatthe  beneficiary 
will  be  allowed  to  follow  it  into  the 
hands  of  third  persons,  and  recover  It 
from  them  in  equity.  Parker  v.  Jones, 
67  Ala.  234. 

When  not  Dlitliunil>Il*ble — Rlgbtl  of 
Ondltort. — If  the  trustee  has  so  appro- 
priated it  to  his  own  use  that  it  is  indis- 
tinguishable from  hU  own  funds,  his 
creditors  are  entitled  to  reach  the  trust 


■o.  Blodgett,  16  Abb.  Pr.  (N.  Y.)  137; 
35  How.  Pr.  (N.  Y.)  303. 

luatanoM  of  WIw  Are  «&d  WIw  lx«  not 
Innocant  Boldera.— Under  this  rule,  no 
one  is  an  innocent  holder  as  against  the 
ctstui  que  trust,  who  acquires  title  From 
the  trustee  with  notice  of  the  trust. 
Kitchen  v.  Bradford,  13  Wall.  (U.  S.) 
413;  Jones  V.  Shaddock,  41  Ala.  ibi\ 
Parker  Ti.  Jones,  67  Ala.  334;  Bates  v. 
Kelly,  So  Ala.  141 ;  Hilt  v.  Coolidge,  33 
Ark. 636;  Lathrop  H.  Bampton,3i  Cai. 
17  ;  89  Am.  Dec.  141  ;  Eversdon  t.Mav- 
hew,  C5CBI.  163;  Gilbert  ti.  Sleeper, 
71  Cal.  193;  Barwick  1..  White,  1  Del. 
Ch.  384;  Gale  v.  Harby,  30  Fla,  171  ; 
Kent  a.  Plumb,  57  Ga.  207;  Planter's 
Bank  !>.  Prater,  64  Ga.  609;  Willis  v. 
Foster,  65  Ga.  8i  ;  Carmichael  v.  Fos- 
ter, 69  Gk.  373;  Union  MutL.  Int.  Co. 
T'.  Spalds.  99  111.  349:  Avnesworth  v. 
Haldeman,  2  Duv.  (Ky.j'se^;  Joor  v. 
Williams,  18  Miss,  h^:  McLcod  t.. 
First  Nat.  Bank,  42  Mias.  99;  Minton 
T.  Pickens,  34  S.  Car.  sg^;  Hurst  ii. 
Marshall,  y  T«.  452.  See  also  Wells  i>. 
Francis,  7  Colo,  x^b ;  Page  v.  Page,  8  N. 
H.  187  ;  Dey  -v.  Dey,  36  N.  J.  " 


One  who  acquires  property  with  tto- 
tice,  either  actual  or  constructive,  that 
his  grantor  holds  title  as  trustee,  stands 
in  his  grantor's  shoes,  and  holds  the 
property  charged  with  the  trust.  Jones 
V.  Shaddock,  41  Ala.  263;  Cavagnaro 
».  Don, 63  Cal, 337;  Webster  11,  French, 
II  III.  254  ;  School  Trustees  v.  Kirwin, 
3^  111.  <<3 ;  Stewart  v.  Chadwick,  8  Iowa 
463 ;  Ryan  -c.  Doyle,  31  Iowa  53  ;  To- 
bln  V.  Helm,  4  J.  J.  Marsh.  (Ky.)  188; 
Hagthorp  v.  Hook,  i  Gil!  &  J.  {Md,) 
370;  Isom  i>.  First  Nat.  Bank,  51  Miss. 
903;  Murray  i'.  Ballou,  i  Johns,  Ch. 
(N.  Y.)  566;  Shepherd  1-.  McEvers,  4 
Johns.  Ch.  (N.  Y.)  136;  8  Am.  Dec. 
561 ;  Coble  V.  Nonetnaker.  78  Pa.  St. 
SOI  ;  Pinson  i>.  Ivey,  i  Yerg.  (Tenn.) 
396;  Lincoln  V.  Purcell,3  Head  (Tenn.) 
'43;  73  Am.  Dec.  ig6;  Helh  11,  Rich- 
mond, etc.,  R.  Co.,  4  Gratt.  (Va.)  4S3; 
CO  Am.  Dec.  68.  Sec  also  Barksdale  v. 
Finney,  14  Gratt.  (Va.)  338;  Fast  v. 
McPherson,  98  111.  496. 

A  court  of  equity  will  enforce  a  truit 
against  all  persons  coming  into  posses- 
sion of  the  trust  properly  with  notice 
of  the  trust,  In  the  same  manner  and 
with  like  force  and  elTect  as  against  the 
original  trustee.  Lathrop  v.  Bamp- 
ton,  31  Cal.  17 ;  Shibla  x:  Ely,  16  N.  J. 
Eq.  i8i. 

An  individual  creditor  of  an  execu- 

estate  in  payment  of  his  debt,  with 
notice  of  their  character  and  the  rela- 
tion of  the  debtor  to  the  estate,  may  b« 
required  to  pay  them  to  the  estate. 
Austin  V.  Wlllson,  31  Ind.  2,^1. 

Where  a  husband  and  wife  convey 
the  land  of  the  wife  by  a  deed  absolute 
on  its  face,  but  really  in  trust  fortbe 
wife,  and  the  trustee,  by  the  connivance 
of  the  husband,  conveys  to  a  stranger, 
who  has  no  notice  of  the  trust,  the  hus- 
band, afterward  purchasing  the  prop- 
erty, will  hold  the  same  as  trustee  for 
his  wife.  Church  v.  Church.  35  P». 
St.  37S. 

One  purchasing  notes  taken  by  a 
guardian  for  the  sale  of  his  ward's  teal 
estate,  and  made  payable  lo  him  as 
guardian  of  A,  B,  and  C,  takes  wltU 
notice  of  the  trust,  and  acquires  no  title, 
if  the  sum  received  from  the  notes  be 
misappropriated  by  the  guardian. 
Strong  V.  Strauss,  40  Ohio  St.  87. 

It  is  no  defense  to  a  bill  filed  against 
the  agent  of  a  trustee,  who  received 
money  arising  from  the  sale  of  the 
trust  property,  made  by  collusion  with 
him,  to  follow  the  funds  in  his  hands, 
that  he  had  paid  the  money  over  on 
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liabiJItlM   incurred  for   the   trustee,  solute  deed    Id    trust    for    a   miirried 

Beaattl  v.   Merritt,  6  Jones  Eq.  (N.  woman,  and  was  arterward  sold  on  ex- 

CtT.)  163.  ecution  against  the  trustee,  it  was  held 

Where  the  committee  al  b  lunatic  that,  upon  proof  that  the  purchaser  had 

luigned  bonds  belonging  to  the  latter  notice  of  the  trust  and   had  agreed  bj 

in  pajment  of  a  personal  debt,  and  the  parol  lo  convey  to  the  beneficiary   up- 

asslgnee  had   notice  of  the  trust,  the  on  beinK  reimbursed,   it  would  be  or- 

bonds  were  held  subject  to  the  trust  in  dered  thai  the   land   should  stand  as 

his  hands,  and  he  was  held  estopped  to  security  for  the  money  paid  by  him. 

make  any  defense  which  could  not  be  Pearson  v.  Daniel,  2  Dev.  &  B.  Eq.  (N. 

made  bj   the   assignor.     Edmunds   v.  Car,)  360. 

Venable,  i  Patt.  &  H.  (Va.)  i»i.  In  Davenport  Plow  Co.  -u.  Lamp.  80 

A   party   knowingly  receiving  trust  Iowa  723;  10   Am.   St.   Rep.  443,  the 

property  In  payment  of  his  own  claims  treasurer   of  one  corporation   was  in- 

^;slnst  the  trustee,  is  liable  to  account  duced  by  the  president  of  another   to 

fOT  the  same  to  the  beneficiary.     Towie  discount  a  note  executed  by  it  to  the 

V.  Mack,  2  Vt.  19.    But  see  Swoope  v.  first-named   corporation  and  to  pay  [t 

Trotter,  4  Port.  (Ala.)  37.  the    proceeds,  which  were   thereupon 

"  e  who  receives  properly,  knowing  used  In  its  business  under  the  pro 


it  to  have  been  transferred  by  a  trustee  of  such  president  that  the  money 
in  disregard  of  the  trust,  takes  it  sub-  should  be  paid  by  a  certain  time.  The 
ject  lo  the  right  of  the  trustee,  as  well     president  knew  that  the  treasurer  » 


aiof  the  beneficiary,  to  reclaim  posses-  whom  he  was  dealing  had  no  right  to 
tioD.  Zimmerman  v.  Kinkle,  loS  N.  act  thus.  It  was  held  that  the  money 
Y.  283.  advanced  in  this  way  became  a  trust 
Where  one,  by  mistake,  acquires  a  fund  in  the  hands  of  the  company  so 
legal  title  to  real  estate,  knowing  the  receiving  it,  to  be  paid  out,  in  the 
equitable  title  to  be  in  another,  he  holds  event  of  the  company's  insolvency,  to 
as  a  trustee  for  the  latter,  and  so  would  the  real  owners,  to  the  exclusion  of 
hie  grantee  with  notice.  Smith  v.  Wal-  other  creditors  of  the  company, 
*er,  49  Mo.  350;  Ryan  v.  Doyle,  31  In  Hollemtiaek  v.  More,  44  N.  Y. 
Iowa  53,  '  Super.  Ct.  107,  one  partner  had  con- 
Where  an  executor  misapplies  the  trlbuted  to  the  capital  of  a  firm  to 
assets  of  the  estate  by  investing  them  which  he  belonged,  certain  funds  which 
In  hla  own  business,  hie  partner,  who  at  the  time  were  trust  funds;  but  the 
has  notice  of  the  trust,  becomes  himself  other  partners  were  ignorant  of  that 
■  trustee  of  the  fund,  and  is  liable  in  fact.  It  was  held,  upon  suit  brought 
equity  to  the  beneficiary.  Trull  v.  by  the  c«j/ui  ;iie/rifjf,  thai  only  the  in- 
Trulf,  13  Allen  (Mass.)  407.  dividual  interest  of  the  partner  misap- 
Wliere  school  funds  of  a  certain  dis-  plying  the  trust  funds  could  be  held  to 
Irict  were,  without  authority,  deposited  answer  to  the  demands  of  the  bene- 
ini  bank  to  the  treasurer's  individual  ficiary,  and  that  this  must  be  ascer- 
account,  but  with  notice  to  the  banker  tainedby  an  accounting  and  settlement 
that  they  were  school  funds,  the  latter  as  between  the  partners, 
became  a  trustee  of  the  school  district.  In  Bunton  v.  King,  80  Iowa  506,  it 
and  his  insolvent  estate  in  the  hands  of  was  held  that  townghlp  funds  deposited 
an  assignee  is  subject  to  the  repayment  by  the  clerk  of  the  township  in  his  own 
of  Eucb  moneys  In  preference  10  all  name  in  a  bank  which  afterward  failed. 
Other  creditors.  And  in  such  case  the  could  be  recovered  from  the  aaslgnee 
tpedtic  moneys  need  not  be  identified  of  the  bank,  where  they  were  known  to 
In  the  hands  of  the  assignee.  Boyer  the  bank  lo  be  trust  funds. 
Independent  Dist.  I'.  King,  80  Iowa  497.  If  one  standing  in  no  fiduciary  rela- 
The  holder  of  the  equitable  title  to  lion  to  another,  appropriates  trust  funds 
landi  at  the  time  they  are  conveyed  by  of  the  tatter,  knowing  them  to  be  such, 
the  bolder  of  the  legal  title,  may  que*-  and  purchases  real  estate  therewith, 
titia  the  interest  conveyed  by  such  equity  will  fasten  a  lien  thereon,  and 
deed  for  the  purpose  of  establishing  sell  it  to  satisfy  the  trust  fund.  Tread- 
Ihe  trust;  and  one  purchasing  with  well  s.  McKeon,  7  Baxt.  (Tenn.)  445. 
koowledgeof  the  trust,  takes  no  greater  In  Rusk  :i,  Newell,  2.^  III.  211,  Rusk 
interest  than  his  grantor  had,  and  will  sent  money  to  Newell,  io  be  by  him  de- 
hold  ss  tTDslee  forthe  equitable  owner,  livered  to  the  plaintiff's  agent,  to  be  ap- 
Grav  V.  Ulrich,  8  Kan.  iia.  plied  <o  a  specific  purpose.  Newell  de- 
Vf  here  land  wai  conveyed  by  an  ah-  livered  the  money  to  the  agent  and  took 
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his  receipt  for  It.   He  then  received  from 

the  agent  the  same  monej-  in  payment 
of  a  debt  due  him  from  the  agent.  Here  Whoever  buys  land,  while  there  ia  a 
the  identical  money  came  Into  defend-  cestui  gve  (rust  in  posaesEion,  will  be 
ant's  hands.  He  knew  it  was  the  plain-  presumed  to  ha»e  had  noticeof  the  trust, 
tiff's  money  when  he  received  it,  and  Pell  i'.McElroy,36Cal,a68;  Pritchard 
knew  it  was  being  misapplied  when  he  v.  Brown,  4  N.  H.  yf]  ;  17  Am.  Dec.  434. 
received  it  from  the  agent  to  pay  the  But  contra,  see  Scott  v.  Gallagher,  14. 
agent's  debt  due  to  him.  It  was  held  S.  &  R.  {Pa. )  333 ;  16  Am.  Dec.  508. 
that  he  waa  chai^able  with  the  trust.  It  has  been  held,  however,  that  a  pur- 
See  Mason  v.  Waite,  17  Mass.  558;  chaser  of  a  legal  title  from  a  trustee 
Neely  v.  Rood,  54  Mich.  134;  5*  Am.  must  have  positive,  direct  and  expreas 
Rep.  8o3.  notice  of  the  trust  to  affect  the  title. 

If  the  holder  of  land  in  trust  conveys  Yocum  v.  Morris,  3  Phila.  (Pa.)  414  ■, 

it  to  another  hy  an  absolute  deed,  who  Conner  v.  Tuck,  11  Ala.  J94. 

takes  without  notice  of  the  trust,  and  One   who  purchases,   bona  fide  and 

It    afterward    passes    through    several  for  value,   from  the  trustee,   without 

owners  to  the  first  holder,  he  will  hold  notice  of  the  trust,  will  be  protected, 

it  in  trust  as  before.  Church  v.Church,  even  as  against  the  cetlui  qae  trtisl. 

as  Pa.  St.  378.  Waring  v.  Lewis,  53  Ala.  630;   War- 

Whoever  receives  property,  knowing  nock  f.  Harlow,  g6  Cal.  398  ;   Hathorn 

it  to  be  the  subject  of  a  trust,  and  to  f.-Maynard,  65  Ga.  i68 ;  Prevo  v.  Wal- 

bave  been  transferred  by  the  trustee  in  ters,  5  111.  35  :   Emonds  v.  Termehr,  60' 

violation  of  his  duty,  takes  it,  subject  to  Iowa  92  ;  Carter  v.  Manufacturer's  Nat. 

the   right,   not   only   of  the  cestui  que  Bank,  Jl  Me.  44S ;  36  Am,  Rep.  341; 

^mj/,  but  also  of  the  trustee,  to  reclaim  Wyse  c.  Dandridge,  35  Miss.  672;  73 

possession  or  recover   for   its   conver-  Am.  Dec.  149;  Paul  v.  Fulton,  15  Mo. 

sion.     Wetmore   v.   Porter,  91    N.  Y.  156;  Streitz  v.  Hartman,  16  Neb,  33; 

76;  Zimmerman  v.  Kinkle,  108  N.  Y.  Reld  v.  Schieffelin,  7  Johns,  Ch.  (N. 

287.  Y.)  ISO  ;  II  Am.  Dec.  441 ;  Crocker  v. 

The  mere  fact  that  one  of  the  grant-  Crocter,  31  N.  Y.   t,cfj\  88  Am.  Dec. 

ors  Id  the  deed  absolute  remained   in  391;  Christmas  t;.liiltchell,  3  Ired.  Eq. 

possession  of  the  property,  is  not  sufB-  (N.  Car.)  535;  Thomson  v.  Gilliland, 

cient  to  render   effective  a  secret  un-  Add.  <Pa.)  396  ;  Lee  v.  Tiernan,  Add. 

recorded   trust   between    the    grantor  (Pa.)  348  ;  Bracken  v.  Miller,  4  W.  & 

Bndgrantee,aa  against  subsequent  initiT  S.   (Pa.)    103;  Hudnall   v.   Wilder,  4 

;Jrf»  creditors  ot  the  grantee.  Hoffman  McCord  (S.  Car.)   394;   17  Am.  Dec. 

IP.  Gosnell,  75  Md.  577.  744;  Henderson  t'.  Dodd,  i  Bailey  Eq. 

Where  a  trustee,  holding  a  legal  (S.  Car.)  138;  Ex  f.  Williams,  :8  S. 
title,  mortgages  the  land  without  con-  Car.  399;  Whale  t>.  Booth,  4  T.  R.  635. 
sideration,  and  the  mortgagee  assigns  Where  one  purchases  from  a  trustee, 
it  of  record  to  a  bona  fide  assignee  for  for  a  fair  price,  certain  lots  belonging 
value,  the  rights  of  such  assignee  being  to  the  trust,  which  the  trustee  haK 
unaffected  by  the  want  ol  considera-  power  to  sell  under  the  deed,  and  with' 
tion  between  the  mortgagor  and  the  out  knowledge  of  any  intended  diver- 
mortgagee,  one  who  faiU  to  record  a  sion  of  the  sum  paid  from  the  pur- 
prior  trust  agreement  under  which  he  poses  of  the  trust,  he  is  not  guilty  of 
has  an  interest  in  the  land,  must  suffer  fraud  in  so  doing,  nor  will  he  be  liable 
the  loss.  Burgess  u.  Bragaw,  49  Minn,  to  make  good  to  the  trust  estate  the 
462.  amount  afterward  paid  by  it  to  repos- 

PrMnmpUoii  of  Motloa. — The   use  of  sess  the   lots,  which   meanwhile   have 

the  word"  trustee"  in  the  conveyance,  passed   Into  other  hands.     Pennsylva- 

or  any   recital   wbicii   would   put  the  nia  Jns.  Co.  u.  Austin,  43    Pa.  St  257. 

purchaser  of   trust  property  upon  in-  Although  a  purchaser  from  a  trustee 

quiry,   will  create   a   presumption   of  may  have  known  of  the  trust,  yet  if  he 

notice  against  him.     Brannon  i>.  May,  also  had   notice  that  his  grantor  held 

53  Ind.  9];  Howard  Ins.  Co.  ■v,  Haleey,  the   claim   which  bound  the   trust  ea- 

N,  Y.  371 ;  59  Am.  Dec,  478;  Wilson  tate,  and  received  a  deed  from  the  trus- 

r.  McCullough,  23  Pa.  St.  440;  62  Am,  tee,  under  authority  of   the  chancellor, 

Dec.  347 ;  Shaw  v.  Spencer,  too  Mass.  conveying  a  portion  of  the  trust  estate 

389;  1  Am. Rep.  115;  97  Am. Dec.  107;  In   equity,   he   would   stand   upon   the 

Bancroft  v.  Conseii,  13  Allen  (Mass.)  same  footing  as  an  innocent  purchaser. 

50;  Trull  V.  Ttull,  13  Alien  (Mass.)  Iverson  v.  Saulsbury,  65  Ga.  714, 
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Where  a  conveyance  from  •  trustee 
bein  nothing  upon  its  face  to  Indicate 
thit  the  sale  U  made  in  violation  of  the 
power  contained  in  the  deed  of  trust, 
one  who  subBequentl^  pu re haseB  with- 
out actual  notice  of  any  irregularity  in 
the  tnistee's  sale,  will  be  protected  as 
an  innocent  purchaaer.  Streitz  v. 
Hartman.  26  Neb.  33. 

The  objection  that  a  tnislee  has  pur* 
chued  at  his  own  sale  ia  of  no  avail  to 
impeach  the  title  of  one  who  has  pur- 
Chaied  from  the  trustee  in  good  faith 
and  for  value.  Farrar  v.  Payne,  73 
Hi.  8j. 

An  action  will  not  lie  on  behalf  of 
the  beneGciaries  of  a  trust  fund  against 
the  surviving  members  of  a  firm,  to 
charge  them  with  trust  funds  invested 
bj  the  trustee  in  land  which  he  subse- 
quentlj  sold  to  the  firm,  where  the  evi- 
dence does  not  show  that  the  firm  had 
notice  of  the  trust  when  it  purchased 
the  land.  Morgan  v.  Jo  h  n  s  o  n,  S7 
Ga.383. 

where  a  wife  refiisedto  join  her  hus- 
band in  a  mortgage  of  land  held  by 
lllm  in  implied  trust  for  her,  to  secure 
his  debts,  it  was  held  that  she  could  not 
quiet  her  title  as  against  the  mortgagee, 
unless  he  had  notice  of  the  trust.  Her 
midence  on  the  land  with  her  husband 
*nd  family  would  not  be  such  notice. 
Piulus  V.  Latta,  93  Ind.  34. 

An  innocent  purchaser  from  trustees, 
vested  with  the  title  as  well  as  the 
power  to  sell,  will  be  protected  from 
the  effect  of  irregularities  In  the  com* 
pliance  with  the  dlrectianaofthe  power, 
which  might  have  been  of  consetjucnce, 
if  the  power  were  not  coupled  with  the 
title.  Rowan  v.  Lamb,  4  Greene 
(lovaj  468. 

Where  a  trustee  for  a  feme  covert 
bought  land  with  the  trust  fund,  and 
allowed  the  beneficiary's  husband  to 
lake  the  title  thereto  in  his  own  name  ; 
snd  the  taid  husband  conveyed  the  land 
to  a  third  party,  who  had  advanced  him 
money,  and  who  had  no  knowledge  or 
ootice  of  the  trust,  and  became  his  ten- 
ant, it  was  held  that  the  tieneficiary 
could  not  enforce  the  trust  against  said 
third  party.     McCaskill  v.  Lathrop,  63 

Authority  to  third  persons  to  trans- 
fer stock,  capresalnE  that  It  was  given 
on  receipt  of  full  consideration.  If 
coupled  with  a  secret  trust,  does  not 
charge  the  purchaser  with  the  trust,  un- 
less he  can  be  proven  to  have  had 
Loowledge  of  aucb  trust.  The  breach 
of  trust,  if   any,   it   chargeable   to  the 


persons  having  authority  to  transfer, 
Foster  v.  Ambler,  14  Fla.  519. 

Where  the  ceslui  seeks  to  pursue 
trust  funds  Invested  by  the  trustee  in 
land  or  other  property,  and  title  taken 
in  his  own  name  or  in  the  name  of  a 
stranger  with  notice.  It  Is  wholly  im- 
material whether  the  money  was  paid 
at  the  lime  of  the  purchase  or  after- 
wattl.     Whaley  r.Whaley,7i  Ala.159. 

Where  a  trustee  had  misapplied  the 
trust  fund  by  naing  it  or  allowing  it  to 
be  used  In  payment  for  real  estate  pur- 
chased and  conveyed  to  a  third  person, 
who  was  not  a  bona  fide  purchaser  for 
value  without  notice  of  the  trust,  the 
money,  upon  a  suit  by  the  cestui  qua 
Irusl,  was  allowed  to  be  followed  Into 
the  land  purchased,  and  the  land  was 
held  chatted  with  the  trust.  Veile  v. 
Blodgett,  49  Vt,  370. 

Trust  funds  converted  by  a  trustee  to 
his  own  use  may  be  followed  by  the 
beneficiary  so  long  as  he  can  identify 
them,  whatever  change  of  form  they 
may  have  undergone,  unless  they  have 
passed  into  the  hands  of  an  innocent 
purchaser  for  value ;  but  trust  funds  of 
a  third  person  converted  by  the  treas- 
urer of  a  corporation  to  his  own  use, 
and  by  him  placed  in  the  treasury  of 
the  corporation  for  value,  in  the  usual 
course  of  business  and  without  notice, 
may  be  recovered  from  the  corporation 
in  the  same  manner  as  from  its  treas- 
urer. St.  Louis  Union  Soc.  v.  Mitch- 
ell, 36  Mo.  App.  70fi. 

Idaatiflaatlon  RaoesMr]'. — But  identi- 
fication is  essential,  even  with  specific 
funds  in  trust.  In  re  Janeway,  4  Nat. 
Bank.  Reg.  100;  In  re  Hosle,  7  Nat. 
Bank.  Reg.  601 ;  Bank  of  Commerce  i>. 
Russell,  I  Dill.  (U.  S.)  »ls;  Pharls  v. 
Leachman,  10  Ala.  663;   Philadelphia 


73  Me.  370 ;  Fowler  v.  True,  76  Me.  43  ■, 
Englar  v.  OfTutt,  70  Md.  78  ;  14  Am.  St. 
Rep.  331;  Thompson's  Appeal,  it  Pa, 
St.  16.  Except  personally  as  against  the 
trustee,  however.  See  ivfra,  this  title, 
Po-aiKri,  Duties,  and  Liabilities  of  tht 
Trustee— Confusion  of  Funds— Con- 
version; Perry  on  TruEta,48l8[  Hall  v. 
Otis,  77  Me.  III. 

In  Neely  i>.  Rood,  54  Mich.  134;  ^3 
Am.  Rep.  801,  the  court,  by  Champlin, 
J.,  said  :  »  It  is  essential  to  the  assertion 
of  a  beneficial  title  in  a  trust  fund  that 
it  can  be  clearly  traced  into  the  hand* 
of  the  party  to  be  charged,  though  no 
more  than  proof  of  substantial  identity 
Is  required."    The  identical  pieces  of 


^aovGoOt^lc 


sishu  mnd  B«n*diM  TRUSTS  AND  TRUSTEES,     of  tiM  BmuOoIut. 


monej'  need  not  be  shown.  School 
Trustees  v.  Kerwin,  aj  111.  63. 

In  North  Dakota  Elevator  Co.  v. 
Clark  (N.  Dak.  i8gj).  53  N.  W.  Rep. 
175,  it  is  held  that  when  the  propertj- 
«f  one  person  is  mingled  indUtinguish- 
ably  with  the  mass  of  properly  of  the 
one  receiving  it,  or  when,  as  in  case  of 
money,  it  is  paid  out  by  him,  the  eight 
to  pursue  it  is  lost,  because  identifica- 
tion is  impoBsibte.  "  Mere  enrichment 
of  the  estate  or  extinguishment  of 
debU  will  not  make  the  owner  of  the 
property  a  preferred  creditor."  But 
comfare  Veil  -u.  Mitchel,  4  Wash.  (U. 
S.j'iD^;  Van  Alen  v.  American  Nat. 
Bank,  53  N.  Y.  i. 

In  Illinois  Trust,  etc..  Bank  v.  First 
Nat.  Bank.  15  Fed.  Rep.  858,  an  effort 
had  been  made  by  proceedings  in  eq- 
uity to  follow  tbe  trust  funds  where 
the  real  identification  had  been  com- 
pletely lost.  The  court,  by  Wallace,  ]. 
flBid :  ''  The  cm/«i  que  trust,  under  such 
circumstances,  must  be  able  to  point 
out  his  fund,  or  the  proceeds  which  are 
apecifically  derived  from  it,  and  trace 
it  through  its  transformations,  so  as  to 
shew  that  it  is  not  a  fundor  product  to 
which  all  olher  creditors  have  an  equal 
right  to  resort.  From  the  nature  of 
the  fund,  and  the  manner  in  which  it 
was  appropriated,  that  cannot  be  done 
here.  Money  ordinarily  has  no  ear- 
mark; it  is  not  ordinarily  the  subject 
of  replevin  or  detinue.  .  .  .  Accord- 
ingly the  cases  hold  that  if  a  trustee 
has  converted  a  trust  fund  into  money 
and  mingled  the  proceeds  with  his 
other  moneys,so  they  are  indistinpuish- 
Bble,  the  festui  que  trn-il  .cannot  follow 
his  fund  into  the  hands  of  an  assignee 


tion  of  a  general  creditor  of  an  estate." 
Ciliuff  Whilccomb  ti.  Jacob,  i  Salk. 
160;  Trecothick  v.  Austin,  4  Mason 
<U.  S.)  39;  Ex  f.  Mord«unt,3  D.  &  C. 
351;  Kip  i>.  Bank  o(  N.  Y.,  10  Johns. 
<N.  Y.)  63:  Bank  of  Commerce  v. 
Russell.  I  bill.  fU.  S.)  Jij.  Compare 
Planter's  Bank  v.  Prater,  64  Ga.  609. 
In  this  case  the  trustee  conveyed  trust 
lands  by  an  absolute  conveyance  lo  A, 
to  secure  the  trustee's  negotiable  notes 
for  his  individual  indebtedness.  The 
notes  were  transferred  for  value,  be- 
fore maturity,  to  a  bank  b_v  delivery 
without  Indorsement,  and  judgment 
was  taken  on  them  by  A  for  the  use  of 
the  bank.  Execution  Issued  and  was 
levied  on  the  land,  which  had  been  re- 
conveyed  to  the  trustee  for  this  purpose. 


the  c. 

to  another  species  of  properly,  if  its 
identity  can  be  traced,  it  will  be  held,  In 
its  new  form,  liable  to  the  rights  of  the 
cestui  que  trust.  So  long  as  it  can  t>e 
identified,  either  as  the  original  prop- 
erty of  the  cestui  que  trust,  or  as  the 
product  of  it,equi^will  follow  it;  and 
the  right  of  reclamation  attaches  to  it 
until  detached  by  the  superior  equity  of 
a  bona  fide  purchaser,  for  B  valuable 
consideration,  withoutnotice.  The  sub- 
stitute for  the  original  thing  follows 
the  nature  of  the  thing  itself  so  long  as 
it  can  be  ascertained  to  be  such.  But 
the  right  of  pilrsuinglt  fails  when  the 
means  of  ascertainment  fail.  This  is 
always  the  case  when  the  subject-matter 
is  turned  into  money  and  mixed  and 
confounded  in  a  general  mass  of  prop- 
erty of  the  snme  description."  See  also 
Illinois  Trust  etc.,  Bank  v.  First  Nat 
Bank,  \c.  Fed.  Rep.  858;  St.  Louis, 
etc.,  R.  Co.  I'.  Johnston,  27   Fed.  Rep. 

The  rule  seems  to  be  well  settled  that 
the  right  to  follow  the  trust  fund  fails 

and  identification  fail,  and  the  courts 
have  required  strict  proof  of  the  iden- 
tity of  the  fund  or  property  in  contro- 
versv,  holding  in  Holmes  v.  Gilman, 
138  N.Y.  369,  that,"  The  right  to  follow 
and  appropriate,  ceases  only  when  the 
means  of  ascerUinmcnt  fail.  It  is  a 
question  of  title."  See  Pharis  v.  Leach- 
man,  ao  Ala.  66a: Goldsmith  ».  Stetson, 
30  Ala.  164;  Roache  v.  CaratTa,  85 
Cal.  436;  Neely  c.  Rood.  54  Mich.  134; 
<3  Am.  Rep.  803;  Phillips  v.  Over- 
field,  100  Mo.  466.  See  also  In  re  Ho- 
sie,  7  Nat.  Bank,  Reg.  601 ;  In  re  Coan, 
etc.,  Mfg.  Co.,  13  Nat.  Bank.  Reg.  303; 
North  Dakota  Elevator  Co.  i\  Clark 
(N.  Dak.  1893),  S3  N.  W.  Rep.  175. 

Prefwenc*  *m  Betwasn  Tinat  OndlWr 
■Jid  Osnaral  CrellltoT — In  this  connec- 
tion the  question  as  to  whether  a  trust 
creditor,  in  the  case  of  a  debtor's  in- 
solvency, is  entitled  to  a  preference  aa 
against  a  general  creditor  or  not.  Is  an 
interesting  one,  and  has  often  arisen  in 
our  courts.  A  leading  case  supporting 
the  doctrine  that  a  trust  creditor  is  en- 
titled to  a  preference,  is  that  of  Mc- 
Leod  V.  Evans,  66  Wis.  401 ;  57  Am. 
Rep.  387,  which  was  followed  by  the 
Wisconsin  courts  in  Francis  i'.  EvanB, 
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hasgoneintothepossessioQofa  mere  volunteer.*   So  if  a  judgment 

^  Wis.  115,  and  Bowers  v,  Ei 

Wis- 133.  .... 

Id  McLeod  v.  Evane,  66  Wig.  401 ;  See  >1eo  Atkinson  v.  Rochester  Print- 

5;  Am,    Rep.   287,  the   plaintiff   had  ing  Co.,  1 14  N.  Y.  168;   Holmee  p.  Gil- 

iefl  with  his   banker,    H.,  for   coUec-  man,  138  N.  Y.  i6g;  Lathrop  v.  Bamp- 

Iran,  a  diaEt  upon  a  New  York  bank,  ton.  31  Cal.  17;  %  Am.  Dec.  141 ;  Price 

H.  tent  the    draft   to    a    Chicago  i/.  Ralston,  2  Dajl.  (U.  S.)fo;  School 

bank  and    received   credit   for   the  Trustees  li.  Kirwin,  25   111.  63;   Union 

tmount.   and   afterward    made    drafts  Nat.   Bank    v.    Goetz,    138    lit.    137; 

upon  luch  bank,  which  were  cashed,  Weathercll  v.  O'Brien,  140  III.  145;  33 

Before  payment   to  the   plaintiff,   H.  Am,  St.  Rep,  211;  Goodell  v.  Buck,  67 

aait  ta   assignment   for   the  benefit  Me.    514;    Portland,  etc.,    SteMnboat 

of  h LI  creditors.    At  that  time,  nothing  Co.  i-.  Locke,  73  Me.  370;  Mutual  Afi- 

■u  due  him  from  the  Chicago  bank,  cident  Assoc,  v.  Jacobs,  141  HI.  161;  73 

The  court   held  that  the   proceeds  of  Am.  Si.  Rep,  302 ;  Mills  v.  Post,  7  ^(o. 

Qie  draft   were   a   trust   fund   In    the  App.  519;  Duguid  v,  Edwards,  ti  How, 

hands  of  H.,  and  that,  as  against  other  Pr.  (N.  Y.  Supreme  Ct,)  354  ;  Thomp- 

credilors,  the  plaintiff   might  enforce  son's  Appeal,   32    Pa,   St   16;   Illinois 

full  pajment  from   the   assets  in   the  Trust,  etc..  Bank  v.  First   Nat,  Bank, 

buide  of  the   assignee,  although   the  15  Fed.  Rep.  85S;   Illinois  Trust,  etc., 

tnisi  fund  could  not  be  traced  to  anj  Bank  v.  Smith,  11  Blatchf.  (U,  S,)  375; 

tpecific   propertj.     The  decision  was  Philadelphia   Nat,  Bank  v.   Dowd,  38 

wndered  by  Cole,  Chief  Justice,  and  Fed.  Rep.   17a;  ^taa   Powder  Co.  !■. 

Histatned  by  Justices  Lamb  and  Orton,  Hildebrand,    Indiana    Super.    Ct,,  de- 

adisienting  opinion  being  rendered  by  cided  April  17th,  1894. 

Justices  Taylor  and  Cassoday.     These  1.  Perry   on    Trusts,   ()   838;  Lee    v. 

same  judges  dissented  in  the  opinion  in  Simpson,   37   Fed.   Rep.   13;   Cobb   v. 

FranciSJ'.EvBnB,69  Wis.  lis.and  Bow-  Knight,  74  Me.  353;  Barr  t>.  Cubbage, 

«rs  V.  Evans,  71  Wis.  133,  employing  ^3  Mo.  404 ;  Haieltine  -o.  Foumey,  I30 

(he  following  language:  "  It  seems  to  III,  493;  Lvtord  v.  Thurston,  16  N.  H. 

m  that  the  decision  in  McLeod  v.  Ev-  399;  Coble   v.  Nonemaker,  78  Pa.  St. 

■DE,  66  Wis.  401,  goes  further  than  any  qoi ;  Kennedy  11.  Baker,  59  Tex.  151; 

other  well-considered  adjudication  of  Pye  f,  George,  2   Salk.  680;   Saunders 

u  appellate  court.     While  we  bow  to  v.   Dehew,   2    Vern.   271;   Mansell   i', 

Iherute  thusatlinned  bythe  majorityof  Mansell,  i  P.   Wms.  679;  Langton  v. 

fte  court  as  a  binding  authority,  which  Anstrey,  L.   R.,  3   Ch.   30;  Burgess  v. 

mnil be  followed  while  it  remains,  yet  Wheate,  i   Ed.  2(9^  Spurgeon  i/.CoX- 

He  do  not  concede  the  logic  of  the  rea-  Her,  i  Ed,  55  ;  Bourset  v.  Savage,  L.  R., 

sons  given,  nor  the  application  ot  the  i  Eq,  134. 

authorities  cited  in  support  of  it."  A  volunteer  to   whom   an  estate  in 

The  iVisconiin  rule  thus  announced  trust  has  been  conveyed,  is  bound   by 

bj  a  divided  bench,  has  been  criticised  the  trust,  although  he  had  no  notice  of 

I7  the  supreme   court  of    Maiiachtt-  it,  and  if  the  grantee  of  such   an  estate 

lelii  in  Little  >'.  Chadwick,  i,i;i  Mass,  for  full  value  have  notice  of  the  trust, 

109,  and  by  the  Texat  court  in  Conti-  he  is  bound  just  as  the  grantor  is  bound, 

iwnlal   Nat.  Bank  v.  Weems,  69  Tex.  Sadler's  Appeal,  87  Pa,  St.  154, 

4S9;  5  Am.  St.  Rep.  85, 93,  Where  a   husband   conveyed  to  his 

A  better  rule  seems  to  be  that  an-  wife,  instructing  her  that  she  was  to 
nounced  in  the  leading  IVeiv  York  case  convey  lo  any  one  to  whom  he  might 
of  Hatter  of  Gavin  v,  Gleason,  105  N.  sell,  or  in  case  he  did  not  sell,  then  to 
Y.  ij6.  In  the  case  last  named,  upon  him,  a  trust  was  created  which  equity 
an  accounting  in  bankruptcy  or  insol-  would  enforce  against  her  heirs.  Bart- 
'■ency,  it  is  held  that  a  trust  creditor  lelt  -u.  Bartlclt,  15  Neb.  593. 
isnot  entitled  to  prelerence  over  gen-  Toentitle  thepurchaserof  trust  prop- 
eral  creditors  of  an  insolvent,  merely  erty  to  protection,  it  must  appear  (hat 
on  the  ground  of  the  nature  of  the  the  consideration  was  wholly  or  par- 
claim;  and  that  Co  authorize  such  a  tially  paid  before  notice  of  the  trust, 
preference,  some  specific,  recognized  Paul  v.  Fulton,  35  Mo.  is6. 
equity  founded  on  some  agreement  or  Upon  a  parol  promise'  by  the  wife  to 
relation  of  the  debt  to  the  assigned  hold  the  devise  in  trust  for  their  chil- 
properly,  must  be  shown,  which  en-  dren.andconvey to themsomuchasshe 
17  C.  of  L. — 17                           267 
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creditor  of  the  trustee  has  come  into  possession  of  the  property, 
it  still  remains  subject  to  the  trust.* 

In  a  recent  case,  where  the  trustee  had  died  seised  of  the  legal 
title  to  trust  lands,  and  his  heirs,  in  ignorance  of  the  trust  and 
believing  the  property  to  be  their  own,  had  erected  valuable  im- 
provements thereon,  it  was  held  that  the  cestui  que  trust  who 
sought  to  charge  the  estate  with  the  trust  must  reimburse  the 
heirs  their  outlay  in  improvements,  and  pay  the  costs  of  suit  and 
be  held  to  a  strict  proof  of  his  claim.* 

It  has  even  been  said,  that  anyone  coming  into  possession  of 
trust  property,  whether  by  suit  or  otherwise,  will  do  so  subject  to 
the  trust,  so  far  as  the  rights  of  the  beneficiary  are  concerned.* 
But  this  is  too  broad. 

If  a  trustee  has  deposited  his  beneficiary's  moneys  in  his  own 
name  in  a  bank  to  which  he  owes  money,  and  the  bank,  in  igno- 
rance of  the  trust  ownership,  applies  such  deposit  to  the  payment 
of  his  debt,  such  application  will  not  stand,  and  the  fund,  if 
traced,  may  be  reclaimed  by  the  cestui  que  trust*  Of  course  such 
an  application  made  with  notice  of  the  equities  will  be  set  aside.* 

Indeed,  a  standard  author  says  that,  "  If  the  trust  money  or 
its  substitute  can  be  traced  into  the  bank,  the  owner  can  claim 
it,  if  it  is  still  there.     It  has  been  transformed  into  the  shape  of 

should  not  use  in  her  and  their  6upport,  9.  Coffee  v.  Crouch,  38  Mo.  106. 
the  decedent  devised  all  hit  property  to  <.  Morse  on  Banks  and  Banking  (3d 
hl«  wife,  who  took  immediate  poises-  ed.),  1)  >;90,  tiling  Cook  v.  Tullis,  t8 
Bion.  Subsequently,  she  conveyed  a  Wall.  (tl.  S.)  332;  Buttnett  v.  First 
valuable  portion  lo  a  Btranger,  who  Nat  Bank,  3S  Mich.  630.  To  Che  ea me 
took  without  notice  of  the  trust;  and  effeet.BeeOverEeeraof  the Poorri. Bank 
on  her  death  devised  and  bequeathed  of  Va.,  aGratt.  (Va.)  544;  44  Am.  Dec. 
another  portion,  and  all  the  personally  399;  Veil  v.  Mitchel,  4  Wash.  (U.  S.) 
to  her  second  husband,  who  took  pos-  los;  Frithi'.  Cartland.  3  Hem.  &  Mil. 
Bession  of  that,  and  alsoofthe  proceeds  417;  Baker  v.  New  Yorlc  Nat.  Exch. 
arising  from  the  first  conveyance.  It  Bank,  loo  N.  Y.  31 ;  i;3  Am.  Rep.  Ijo. 
waB  held  that  the  children  of  the  lirat  See  also  Loring  v.  Brodie,  134  Mass- 
husband  could  recover  of  the  second  453. 

husband  a  conveyance  to  them  of  the  In  Pennell  f.  Deffell,  4  De  G.  M. 

real  estate,  and  compel  him  to  account.  &   G.   37a,   the  court,  by  Lord  Justice 

Socher's  Appeal,  104  Pa.  St.  609.  Bruce,  said :     "  Wlien  a  trustee  pajrs 

1.  Shryock    v.    Waggoner,    18    Pa.  trust  money  into  a  bank  to  his  credit, 

St.  430.  the   account   being   a   simple  account 

The   rule   that    one    who  purchases  with   himself,   not   marked   or  distin- 

from  a  truetee  with  notice  of  the  trust  guished  in  any  other  manner,  the  debt 

shall  be  charged  with  the  same  truBl  in  thus  constituted  from  the  bank  to  him 

reEpect  to  Che  properly  as  the  trustee  Is  one  which,  as  long  as  It  remains  due, 

from  whom  he  purchased,  does  not  ap-  belongs   specifically   to   the    trust,  as 

ply  to  public  Bales  of  Crust  estates  In  ac-  much  and  as  effectually  as  the  mon^ 

cordance    with    the  provisions  of  the  so  paid  would  have  done  had  it  specff- 

deed.     Wood  v.  Auguetine,  61   Mo.  46.  icallj'  been  placed  by  the  truBtee  in   a 

But  it  has  been  held  that  a  purchaser  particular  repository  and  so  remained  ; 

at  a  sheriff's  sale  takes  the  land  free  from  that  Is  to  say,  if  the  specific  debt  Shall 

secret  trusts  of  whichnonoticeisgiven  be   claimed   on   behalf   of   the  cw/k/j 

till    after  the  acknowledgment  of  the  que  truslfat,  it  must  be  deemed  specit- 

sherifTs  deed.     Smith  7^.  Painter,  5  S.  ically  theirs ." 

&  R,  (Pa,)  Hi;  9  Am.  Dec.  344.  B.  Holden  v.  New  York,  etc..  Bank, 

a.  Rioes  v.  Bachelder,  6j  Me.  95.  71  N.  Y.  2S6. 


^aovGoOt^lc 


TRUSTS  AND  TRUSTEES,    otth* 

a  debt  due  the  trustee,  and  is  practically  in  the  same  position  as 

substituted  property  actually  in  the  hands  of  the  trustee,"     The 

fund  thus  wrongfully  deposited  by  the  trustee  is  in  a  situation 
analogous  to  property  that  has  been  stolen,  and  may  be  followed 
by  its  owner  wherever  found,' 

If  it  has  been  converted  into  money,  or  exchanged  for  other 
property,  the  cestui  que  trust  is  at  liberty  to  claim  the  thing 
received  in  exchange,  if  it  can  be  identified,  and  the  trust,  if  de- 
vested from  the  trust  property  in  its  original  form,  attaches  to 

1.  Morse    on    Banks    and    Bankfag  In  defining  Che  peculiar  relations  ex- 

(31I  ed.},  4  590  >  Pennell  v.  DefTell.  4  Is  ting  between  the  factor  and  his  prin- 

DiG.M.i:   G.  372;  /■   re   Hallett'a  cipal, the  court,  in  the  aboTC  case,  said: 

Ettatc,  13  Ch.  Div.  696;  Ingraham  v.  "In   the  usual  and  ordinary  course  of 

Maine  Bank,   13   Mass.  208;  Atlantic  business,  a  factor  does  not  and  is  not 

Bank   V.  Merchants'    Bank,    10   Gray  required  to  keep  the  money   received 

(Miss.)  ^^\  Merrill  v.  Bank  of  Norfolk,  upon  the  sale  of  goods  of  different  con- 

19  Pick.  (Mass.)  32  ;   Loringii.  Brodie,  signors  in  separate  and  distinct  parcels, 

l34MaM.452;  Armour  Cudahj  Pack-  but  mingles  all  in  a  common  mass,  and 

ingCo.T'.  First  Nat.  Bank  (Mise.  189J},  with  the  like  funds  of  his  own   from 

II  So,  Rep.  j8 ;  Van  Alen  i>.  American  whatever  source  derived.     Tn  such  case 

Kat.  Bank,  51  N.   Y.  1 ;  Overseers  of  he   becomes  at  once  a   debtor  to   his 

the  Poor  V.  Bank  of  Va.,  2  Gralt.  (Va.)  principal,  and  is  liable  lo  an  action  for 

544  ;  44  Am.  Dec.  399.    See  also  Eyricii  the  balance  shown  to  be  due  by  his  ac- 

1.  CapiUl    State  Bank,  67   Miss.  60;  count  of  sales." 

Fraiier  1..   Erie  B  a  n  k,    8    W.    &   S.  In  the  recent  case  of  LitUeir.Chad- 

(Pi.)  iS.  wick,  151    Mass.  109,  the   court,  by  AI- 

Where  a  commission  agent  used  the  len.  J.,  said:    "  When  trust  money  be- 

ipecific  proceeds  of  the  sales  of  goods  comes  so  mixed  up  with  the  trustee's 

on  consignment,   and   deposited  other  individual  funds  that  it  is  impossible  to 

moners  to   make    up   the   amount  so  trace  and  identify  It  as  entering  Into 

iued,it  vas  held  that  this  deposit,  be-  some  specilic  property,  the  trust  ceases. 

ing  substituted    for   Che   original   pro-  The  court  will  go  as  far  as  it  can  in 

cceds,  became  impressed  with  Che  trust  thus  tracing  and  following  trust  mone}- ; 

and  aubject  to  the  same  ecjuities.   Baker  but  when,  as  a  matter  of  fact,  it  cannot 

V.  Xew   York   Nat.   Exch.   Bank,  100  be   traced,  Che  equitable   right  of  the 

5*;  V.  31 ;  S3  Am.  Rep.  150  ;  Peoples,  cestui  que  trust  to  follow  it  fails.     Un- 

Citv  Bank,  96  N.  Y.  31.  der  the  circumstances,  if  the  trustee  has 

lnVaili;.Duranl,jAllen(Mass.)4o8;  become  bankrupt,  the  court  cannot  say 

SjAm. Dec. 695,thecourC,by Merrick, J.,  that   the   trust  money  is  to  be  found 

aiid:  ''Ifthe  defendants,  upon  the  sale  somewhere  in  the  general  estate  of  the 

otthegoodsconsignedphad takenanote  trustee  that  still  reiflains;  he  may  have 

therefor,  and   had  retained  possession  lost  it  with  property  of  his  own,  and  In 

of  it  until  the  proceedings  in  insolvency  such  case  the  cestui  que  IrusI  can  only 

Wre  commenced,  the   plaintiffs,  upon  come  in  and  share  with    the  general 

relieving  them   from    their   liabiUcies,  creditors.    .     .     .     There  is  no  means 

m^t  have  claimed  and  recovered  the  of  ascertaining,  as  a  matter  of  fact,  that 

note  as  their  own  ;  and,  therefore,  as  the   trust  money,  if  it   ever  was  trust 

thcj  had  already   realized  the  money,  money,  is  now  represented  by  any  prop- 

sad  as  no  suggestion   had  been  made  erty  in  the  hands  of  the  assignee." 

Ihatitwas  kept  separate,  or  could   be  The  rule  !n  Maine  is  not  so  broadly 

identified   or  distinguished  from   their  stated  as  It  has  been  by   the  supreme 

other  moneys,  it  is  impossible  that  the  court  of  Massachusetts.     In  Houghton 

wtiKOment  of  the  debtors' whole  estate,  v.  Davenport,  74  Me.  590,  It  was  held 

or  thai  any  part  of  the  proceedings  in  that  the  mere  mingling  of  trust  money 

insolvency,  could  operate   as  a  misap-  by  the  trustee  with  his  own  funds,  by 

propriation  of  it.     .     .     ■     For  Che  bal-  depositing  Che  different  moneys  in  bank 

Mce  still  in  tfaeir   hands,  the   plaintiffs  in   his   individual  name,  with  nothing 

"itj  piove  its  amount  as  a  debt  due  to  done  by  the  banker  to  distinguish  tiie 

Ifiein  against  the  cetate  in  insolvency."  trust  money  from  the  Individual  money, 
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the  property  or  money  received,  and  the  latter  remains  subject 
to  the  claims  of  the  beneficiary.' 

does  not  necessarily  prevent  an  Identi-  Where  a  trustee  has  borrowed  roon- 
ficatlon  of  the  trust  fund.  The  court  ev.  and  with  it  purchased  other  prop- 
said  :  "  Equity  will  dieentangle  the  ac-  ertj,  and  added  it  to  the  trust,  and 
count  and  give  to  the  ctstui  que  lr«it  repaid  the  borrowed  money  out  of  the 
the  portion  belonging  to  him."  proceeds  and  profits  of  the  trust  prop- 

1.  Perry  on  Trusts,  ^  82S;  Yei^er  v.  erty,  the  property   thus  purchased  will 

Tones,   16   How.    (U.  S.)   36;   Piatt  f.  belong  to  the heneficiaries  in  the  trust. 

Oliver,  3  McLean  (U,  S.)   27;  Mar  w,  Butler   v.    Hicks,    11    Smed.   &    M, 

L*Claire,  11  Wall.  (U,  S.)  217;  Gold-  (Miss.)  78. 

■mfth  V.  Stetson,  30  Ala.  164 ;  Cook  v.  Where,  pending  a  suit  against  him 
Tuilis,  18  Wall.  (U.  S.)  332;  U.  S.  v.  for  breach  of  trust,  a  trustee  fraudu- 
State  Nat.  Bank,  9O  U,  S.  30;  South  lently  sells  the  trust  estate,  and  assigns 
Park  Com'rs  r.  Kerr,  13  Fed."  Rep.  501;  the  securities  taken  for  the  purchase- 
Dow  II.  Berry,  18  Fed.  Rep.  121;  money,  the  beneficiary  may,  a1  his 
Wheal  V.  MoBE,  16  Ark.  25;;  Dyer  v.  election,  take  the  land  or  the  securities. 
Jacoway,  42  Ark.  186;  Elgin  Lumber  Murray  v.  Lyiburn,  2  Johns.  Ch.  (N, 
Co.   V.   Langman,   13   111.   A  p  p.   250;  Y.)  441, 

Breit  V.  Yeaton,  101  111.  242  ;  McCrory  In  Covar  v.  Cantelou,  25  S;  Car.  3,s, 

r.  Foster,  I   Iowa  271;   MacGregor  i/.  the  testator  bequeathed  certain  money 

MacGregor,  9   Iowa  65  ;   Englar  v.  Of-  in  trust  for  A,  and  upon  herdeath  to  be 

futt,  70  Md.  78;  14  Am.  St.   Rep. 333;  divided  among  "  her  children  and  their 

D0W6   u.  Kidder,  84  N.  Y.  131;   Caus-  heirs    forever,"     Under  an    order   of 

sidiere  v.  Beers,  2   Keyes  (N.  Y.)  108;  court,  a  portion  of  this  trust  fund  was 

Cobb  II.  D0W6,  10  N.  Y.  341;   Third  invested  in   real  estate,  and  thereafter, 

Nat.  Bank   i'.   Stillwater   Gas  Co.,  36  the  real  estate  was  sold  on  the  petition 

Minn.  75;  Wood  v.  Stafford,  jo  Miss,  of   A  and  the   trustee.     The  children 

370;  Morrison  t:  Kinstra,  55  Misa-  71 1  were  not  parties  to  the  proceeding.     It 

Farmers',  etc.,  Bank  v.   Kimball  Mill-  was   held  that  they  might  follow  the 

ing.Co.,  I    S.    Dak.  38S;  Moflit  i'.  Mc-  funds  into  the  land,  and   upon   A's 

Donald,  II  Humph.  (Tenn.)  457:  Pen-  death,   recover   the    land   by   a  suit 

nell  V.  Deffell,  4  De  G.  M.  &   G.  372 ;  brought  in  their  own  names. 

Tavlor  V.  Plumer,  3  M.  &  S.  562 ;  /»  re  In  Pennell  v.  Deffell,  *  De  G.  M.  & 

Ha'llett's  Estate,  13   Ch.  Div.  753.    See  G.  372,  the  court,  by  Lord  Justice  Tnr- 

also   Martin    r.  Greer,  i  Ga,  Dec.  109;  ner,  said:  "As  between  the  ces/iii  qae 

Alwood   V.   Mansfield,  59  111,496;  /ruj/ and  trustee,  and  all  parties  claim. 

Grange    Mill   Co.  v.    Western   Aasur,  ing  under  the  trustee,  otherwise  than 

Co.,  iiS  111.  396;  Cheshire  v.  Cheshire,  bv  purchase  for  valuable  consideration 

1  Ired.  Eq.  (N.  Car.)  1169.  vtithout  notice,  all  property  belonging 

So  long  as  money,  or  other  property  to  a  trust,  however  much  it  may  be 
held  in  trust,  can  be  traced  or  identi-  changed  Or  altered  in  its  nature  or 
tied,  it  belongs  to  the  original  owner  if  character,  and  all  the  fruit  of  such 
he  elects  to  claim  it,  and  equity  will  property,  whether  In  its  original  or  In 
follow  it  through  any  number  of  trans-  its  altered  stale,  continues  to  be  sub- 
mutations,  and  preserve  il  for  the  owner,  ject  to,  or  affected  by,  the  trust."  Af- 
«ither  in  its  original  or  its  substituted  proved  by  Lord  Ellenlmrough  in  Tay- 
form.  Third  Nat.  Bank  u.  Stillwater  lor  f.  Plumer,  3  M.  &  S.  56),  and  bj 
GasCo.,  36  Minn.  75.  Jessell,   M,    R.,   in   /»   re   Hallett's 

Where  a  husband  converted  chattels  Estate.  13  Ch.  Div.  753. 

left  to  his  wife  for  life,  then  to  her  chil-  Property   purchased   with  a   fund 

dren,  into  money,  it   was  held  that  the  which   includes   sums  ot  money   held 

children  could  pursue  the  monev  in  the  under  different  trusts,  the  title  thereto 

husband's  hands.      Hunter  v.  't arbor-  being  taken  as  under  one  of  the  trusts 

ough,  92  N.Car.  68.  only,   is   chargeable   with   the   same 

A  beneficiary  may  follow   the  trust  trusts   that   attached   to   the   fund,  as 

fund   into  lands  purchased   with  it  by  against  those  who   deal   in   it  with   a 

the   trustee,   whether    ihe  contract  of  knowledge  ot  its  fiduciary  character, 

the  purchase  be  executory  or  executed.  Leake  i'.  Watson,  ^^  Conn.  332. 

Brothers  v.   Porter,  6  B.    Mon.  (Ky.)  If   a   trustee,   after   mingling    trust 

106,  money  with   his  own,  separates  from 
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But  the  cestui  que  trust,  who  would  claim  the  property  so  pur- 
chased, is  held  to  a  strict  proof  that  the  funds  applied  therefor 
were  trust  funds,  unless  the  deed  conveying  the  land  recites  the 
trust  in  some  way.* 

The  fund  resulting  from  a  sale  of  real  estate  under  a  power  is 
treated  as  realty  in  equity,*  unless  it  clearly  appears  that  the  set- 
tlor intended  that  it  should  be  converted  into  and  remain  person- 
alty." 

The  cestui  que  trust  is  not  bound  to  follow  the  trust  property, 
for  he  has  the  alternative  remedy  of  enforcing  an  individual  lia- 
bility against  the  trustee  *  The  exercise  of  this  right  precludes  his 
afterwards  pursuing  the  fund.     In  other  words,  his  remedy  is  an 

tbe  common  fund  a  proper  portion  of  which  the  teslaiorhae  dirfcled  the  con- 
it  u  the  property  of  the  beneficiarv,  version  of  real  into  personal,  or  pergon- 
ind  Kith  such  portion  of  the  fund  pur-  al  into  real  estate,  for  certain  purposes, 
chases  real  estate  in  his  own  name,  the  which  purposes  in  whole  or  in  part,  can- 
tnisl  attaches  to  tbe  monej  thus  set  not  be  carried  Into  elfect.  .  .  .  But 
ipart  and  to  the  real  estate  purchased  the  general  principle  is  applied  in  all  the 
tberewith.  Houghton  v,  Davenport,  cases,  that  wherever  (he  intention  or  the 
"4  Me.  590.  testator  is  clear  to  convert  real  Into  per- 
The  indorsement  of  a  note,  which  Eoaalestate.thelawwillregarditascon- 
apoD  its  face  is  payable  to  one  person  verted  to  that  extent  at  the  death  of  the 
for  [he  use  of  another,  cannot  impart  testator,  and  he  who  titlceE  under  the 
to  the  indonee  a  right  to  receive  the  will  takes  it  with  the  character  which 
money  due  thereon,  for  his  own  bene-  the  will  has  impreGsed  upon  it." 
fit;  Ijut  the  indorsement  is  a  breach  of  4.  Oliver  v.  Piatt,  3  How.  (U.  S.) 
trutt  on  the  part  ot  the  payee,  which  333;  Flngg  i^.  Mann,' 3  Sumn.  (U.  S.) 
entitles  the  reslni  qne  trust  to  assert  84;  Lathrop  v.  Bampton,  31  Cal.  17; 
his  right  to  the  proceeds  ot  the  note  89  Am.  Dec.  141;  Roberts  v.  Mana- 
in  ■  court  of  equity.  Eldridge  *.  Tur-  field,  38  Ga.  452  ;  Gray  v.  Perry,  i;i  Ga. 
ner,  It  Ala.  104Q.  iSo;  Bradley  i'.  Luce, 99  III.  134:  Long 
L  Roberts  v.  Broom,  i  Harr.  (Del.)  r.  Foi,  100  III.  43;  Breit  v.  Yeaton, 
(7;  Ferris  v.  Van  Vechten,  73  N.  101  111.14:;  Haxlon  i'.  McClaren,  133 
V.  113.  Ind.  23s;  MacGregor  v.  MacGregor,  9 
One  who,  by  way  of  defense  to  a  Iowa  6; ;  Bartlett  v.  Hamilton,  46  Me. 
mortgage  claim  on  property,  pleads  435;  School  Dist.  v.  First  Nat.  Bank,  102 
tbil  the  mortgagor  had  no  authority  to  Mass.  174 ;  McLeod  v.  First  Nat.  Bank, 
create  the  lien,  the  property  be'lng  43  Miss.  99;  Isom  v.  First  Nat.  Bank, 
parcbased  with  funds  held  by  him  as  53  Miss.  902;  Calhoun  t>.  Burnett,  40 
trustee,  will  be  required  to  eetablish  MisB.  59;  Barr  v.  Cubbage,  52  Mo. 
the  latter  fact  by  the  clearest  and  most  404;  Utica  Ins.  Co,  u.  Lynch,  11  Paige 
salisfactory  proof.  The  mere  report  (N.  Y.)  5J0;  Freeman  r.  Cook,  6  Ired. 
to  the  court,  by  the  trustee,  that  the  Eq.  {N.  Car.)  379:  McAllister  v.  Com., 

trust  funds   have  been  BO  invested,  will  —   "-    "-    —'■  ^'— — -   -     '- ' — 

Bol  be  considered  sufficient   to   trace 

the  trust  funds   into  the   property,  if  Hawki'nB,  1  D.  ft  S.  75.' 

tbe  trustee  afterward  asserts  individual         But  a  third   party  may  not,  for  bis 

ownership  therein.     Suter  v.  Ives,  47  own  protection,  require  the  cestui  que 

Hd,  uo.  trust  to  pursue  the  proceeds  of  trust 

bage, 5i  M 

S63;  Hoirand  r.  Cruft^s  Gray  (Mesa.)         The   cestui _  qae   trust   cannot   both 
if^;  Hammond  v.  Putnam,  110  Mass.     hold  and   enjoy   the   proceeds 
tu\  Martia  V.  Sherman,  2  Sandf.  Ch.    trust  property,  and 
(S.  Y.)  341.  .  recover  the  trust  p 

In  Hammond  v.  Putnam,  Ito  Mass.     the  one  who  paid  full  v 
i3),thecourt,  by  Morton,  J.,  said:  "Em-     Equity  will  give  him  no  aid  in  such  an 
buTinlng  cases  have  often  arisen  in     effort.     Bonner  v.  Holland,  68  Ga.  718. 
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alternative  and  not  a  cumulative  one,^  although  the  contrary  has 
been  held  in  one  instance.*  In  any  event,  if  a  part  of  the  pur- 
chase-money has  been  paid  him,  he  cannot  hold  the  trustee  for 
conversion  unless  he  is  willing  to  refund.'  He  may  elect  whether 
to  claim  the  property  thus  purchased  or  to  demand  the  repayment 
of  the  purchase-money.* 

He  may  pursue  the  land  in  the  purchaser's  hands  and  demand 
a  reconveyance  upon  payment  of  the  purchase-money.'  And 
having  recovered  the  property  in  this  way,  he  would  still  have  an 
action  against  the  trustee  for  a  reimbursement  of  the  money  thus 
advanced. 

When  the  trustee  has  conveyed  the  trust  property  to  an  inno- 
cent holder  for  value,  so  as  to  put  the  property  beyond  the  reach 
of  the  cestui  que  trust,  the  trustee  must  answer  to  the  cestui  que 
trust  for  the  loss  sustained.* 


Ga.  349.  deficit,  if  any.     Cooper  v.  Cooper 

A  rtst-ai  qut  trust  having  elected  to  Miss.  676. 
hold  his  trustee  pergonallj  responsi-  One  who  purchases  trust  propertj- 
ble  for  an  improper  investment  of  for  a  valuable  consideration  with  no- 
trust  funds,  and  having  obtained  his  tice  of  the  trust,  is  held  to  be  a  trustee 
decree  accordingly,  cannot  then  follow  for  the  present  beneficiary  interested, 
the  property  into  the  investment  and  and  the  cestui  gur  trust  may  Tollow  the 
hold  that  also.  Barker  v.  Barker,  14  property  thus  transferred,  or  may  hold 
Wis,  131.  the  trustee  for  the  proceeds,  or  claim 

In   Naltner  i'.  Dolan,  loS  Ind.  ^00;  the  property  purchased  by  the  trustee 

58  Am.  Rep.  61,  the  court,  by  Mitchell,  with  the  proceeds  of  the  sale.  Isom  v, 
.,  said  :  "Whenever  a  trustee,  unless  First  Nat.  Bank,  52  Miss.  903. 
properly  authorized  to  do  so,  puts  the  3.  If  a  trustee  has  paid  trust  mon«j 
fund  into  such  a  shape  as  to  invest  without  right  to  one  who  knows  the 
himself  with  a  legal  title  to  it,  the  cetfui  facts,  the  t>eneRciary  may  putiue 
g«e  trust  hes  his  election,  either  to  either  or  both.  If  the  beneficiary  pur- 
treat  thefund, according  totheappear-  sues  both,  the  trustee  will  be  treated 
ence  of  things,  as  the  property  of  the  as  surety  of  the  person  receiving  the 
trustee,  and  regard  the  latter  as  his  funds.  Vance  t>.  Kirk,  19  W.  Va.  344. 
debtor,  or  he  may  demand  that  the  title  S.  A  cestui  que  trust  who  has  re- 
be  transferred  to  him.  If  a  deposit  is  ceived  an  equivalent  for  his  interest  in 
made  in  such  manner  as  on  the  face  of  trust  property,  cannot  maintain  an  ac- 
the  books  of  the  bank  in  which  the  de-  tion  against  the  trustee  for  conversion 
posit  is  made,  to  authorize  the  trustee,  thereof,  without  tendering  a  return  of 
his  assignee,  or  legal  representative,  to  such  equivalent.  Graves  v,  Pinchl>ack, 
claim  It  as  the  fund  of  the  depositor,  47  Ark.  470. 

the  cestui  gui- trust  hisihe  option  to  da  4.  Murray  t>.  Lvlburn,  2  Johns.  Ch. 

likewise."    To   this   proposition,   that  (N.  Y.)  441 ;  Kaufman  v.  Crawford,  9 

court  cites  the  following  cases:   Mer-  W.  &  S.  (Pa.)    134;  42   Am.  Dec.  333. 

ket  V.  Smith,  33  Kan.  66;  School  Dist.  See  also  Blaisdellr.  Stevens,  16  Vt.  170. 

■V.   First   Nat.    Bank,    loJ   Mass.   174;  B.  Tobin   v.   Helm.  4  J.  J.  Marsh. 

Utica  Ins.  Co.  v.  Lynch,  11  Paige  (N.  (Ky.)  388. 

Y.)  530  ;  Morris  v.  Wallace,  3  Pa.  St.  B.  Adams  v.  Lambard,  80  Cal.  436. 
319;  41;  Am.  Dec.  64J  ;  Jackson  v.  Where  land  Is  conveyed  by  deed  ab- 
Bank  of  U.  S.,  10  Pa.  St.  61 ;  McAllis-  solute  upon  its  face,  but  actually  In- 
ter V.  Com.,  30  Pa.  St  536.  tended  as  a  mortgage,  and  the  grantee 
If  a  trustee  invest  the  trust  funds  in  therein  conveys  the  land  to  an  Inno- 
property,   the    cestui    que  trust    may     cent  purchaser,  the  mortgagor  ci 
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/.  Right  to  Reimbursement. — The  cestui  que  trust  is  enti- 
tled to  reimbursement  of  the  expenses  which  he  has  incurred  in 
good  faith  in  attempting  to  protect  and  preserve  the  trust  estate, 
and  he  may  require  the  trustee  to  repay  him  out  of  the  income 
of  the  estate  first,  or  in  case  the  income  fails,  out  of  the  capital.' 

k.  Other  Rights. — The  cestui  que  trust  is  entitled  to  a  decree 
of  court  establishing  the  existence  of  the  trust  and  declaring  what 
are  its  limitations,  as  well  as  to  a  judicial  construction  of  the  instru- 
ment by  which  the  trust  is  created.* 

When  the  purposes  of  the  trust  have  been  accomplished,  the 
ustui  que  trust  may  demand  a  conveyance  to  himself  of  the  prop- 
erty, real  and  personal,  and  a  decree  of  court  declaring  the  trust 
at  an  end.*  And  he  may  not  be  compelled  to  wait  an  unreason- 
able period  of  time  before  he  is  entitled  to  a  decree  establishing 
this  right.* 

He  may  appeal  to  the  courts  to  set  aside  wrongful  acts  of  the 

the  debt,  with  interest  Boothe  v.  thereon,  and  making  permanent  ftn- 
Feiil,  So  Tex,  141.  provements.  A  neither  promised  nor 
Wbere  Ibe  trustee  of  land  has  sold  paid  any  conEiderBtion,waE  never  In  pes- 
IXtabeiiafide  purchasers  without  no-  session  of  any  ofthe  farm,  and  never  re- 
tice  of  the  trust,  the  beneficiaries,  ceivedany  of^  the  r^nt  or  profits  thereof, 
wboie  interest  takes  effect  at  the  death  It  was  held  that,  upon  his  repudiating 
at  the  trustee,  he  having  had  an  estate  the  trust  and  claiming  to  t>e  the  sole 
lor  life,  are  entitled  to  recover  from  owner,  one  of  the  children  could  main- 
hit  estate  the  value  of  the  land  at  the  tain  an  action  to  have  him  adjudged  a 
lime  of  hi£  death,  excluding  permanent  trustee,  and  to  compel  him  to  convey  to 
improveDieot*  made  since  the  sale,  them  their  respective  shares  In  the  farm. 
N'orman  t».  Cunningham.  5  Gratt  Mojer  !•.  Moyer,  21  Hun  (N.  Y.)  67. 
(Va.)  63.  A  cestui  que  rruj/,  having  a  vested 
L  Taxes  paid  by  a  cetiui  qut  Iruii  interest,  though  not  a  right  to  immedi- 
*re  a  lien  upon  the  land,  and  may  be  ate  enjoyment  of  the  trust  fund,  may 
paid  out  of  the  trust  fund.  Gary  v.  file  a  bill  to  have  the  trusts  declared, 
May,  16  Ohio  66.  or  to  remove  the  trustee  for  miscon- 
One  ol  several  cesluis  que  trusleat,  duct.  Cooper  i-.  Day,  i  Rich.  Eq.  (S. 
wbo,  at  the  request  of  the  trustee,  fur-  Car.)  lb. 

niihed  the   necessary  money   to   pre-  Where   the   administratrix    of   her 

lerre  the  trust  fund,  is  entitled  to  be  husband  took  a  deed  of  a  burial  lot, 

reimbursed   out   of    the   fund   for   all  paid  for  with  the  funds  of  the  estate,  to 

lOniB  so  advanced.     Friersoni/.  Branch,  herself,  it  was  held,  upon  a  bill  filed  by 

30  Ark.  453;  Rogers  v.  Vaugban,  31  three  of  her  six  children,  that  she  was 

Ark.  69.  compellable  to  execute  a  declaration  of. 

t.  See    iafra,   this    title,  Procedurt.  trust  in  favor  of  all,  subject  to  her  legal 

See  also,  »/r(r.   Const  r  action  of  interest.      Stewart's    Appeal,   81*   Pa. 

Trmsisi  Walden  n.  Skinner,  101  U.  S.  St.  313. 

J77;  Patterson  v.  Pullman,  104  111.  So.  But  comfare  Baylies  v.  Payson,  5  Al- 

During  his  last  illness  and  ten  days  Icn  (Mass.)  473,  where  it  is  said  that  a 

before  his  death,  the  decedent  executed  bill  in  equity  does  not  lie  merely  for  the 

and  delivered  a  deed  of  certain  of  his  purpose   of    declaring   a  trust,  even 

reil  estate  to  his  ton  A,  upon  A's  parol  though  the  defendant  denies  the  exist- 

^leement   that   the  farm    was   to   be  ence  of  the  trust ;  but  if  he  ie  about  to 

held  as  a  home  for  the  family,  consist-  leave  the  country,  the  trust  may  l>e  de- 

ing  of  twelve  children  besides  A,  who  dared,  and  the  bill  retained  for  further 

slone  was  of  age,  and  divided  among  direction. 

them  when   the  youngest  should  come  S.  See  infra,  this  title,  Procedura 

of  age.    The   family  continued  there-  also,  infra,  this  title,  Ttrminatien  ef 

after  to   occupy  the  farm,  paying  the  the  Trust. 

taxes  and  the   interest  on  a  mortgage  «.  It    was    held    in     McDonald    v. 
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trustee  so  long  as  property  rights  of  innocent  third  parties  have 
not  vested.*  Thus,  it  has  been  held  that  a  lease  made  on  terms 
unfavorable  to  the  trust,  and  in  violation  of  the  duties  imposed  on 
the  trustee,  will  be  set  aside  and  the  execution  of  a  new  one  or- 
dered in  compliance  with  the  terms  of  the  trust.*  If  the  trustee, 
by  collusion  with  a,  tenant  in  possession,  has  conspired  to  defeat 
the  rights  of  persons  entitled  to  a  reversionary  interest  by  fraudu- 
lently obtaining  a  decree,  the  decree  will  be  vacated.^ 

The  beneficiary  under  a  deed  of  trust  may  purchase  at  a  sale 
made  in  pursuance  of  the  trust  as  effectually  as  any  creditor  may 
purchase  the  property  of  his  debtor  at  a  judicial  sale,  and  the 
trustee  may  bid  (or  the  beneficiary  at  his  instance,  without  im- 
pairing the  validity  of  the  sale.* 

ZVn.  BiGHTB  AKD  LlABILITIXB  OF  ThibD  FabtIBS. — Those  who 
deal  with  a  trustee  upon  the  faith  of  the  trust  estate  which  he 
represents,  are  bound  at  their  peril  to  know  the  extent  of  the 
trustee's  powers.*     It  is  only  when  they  have  had  no  notice  of  the 

McOonald,  91  AU.  537,  that  where  the  the  condition  has  been  performed.    So, 

complaint   was    not   filed    until   eight  where  the  trustecE  had  power  of  sale,  to 

years  after  the  death  al  the  testatrix,  be  exetcised  onlj  in  case  there  should 

and   the   assets   largely   exceeded   the  be   a  deficiency  of  income  for  certain 

debts,  Ihat  the  credilorB  could  not,   by  purpOEes,  if  conveyed,  recitinglhiscon- 

unnecessarily  delaying  their   coUec-  dilion  and  a  deficiency  under  it.    In  the 

liona,  nor  could  the  trustee,  by  neE'ect-  absence  of  proof  of  such  deficiency,  it 

ing  to  discharge  obligations  which  it  was   held   that   their   conveyance  was 

was  in  his  power  to  meet,  indefinitely  void,      Griswold  v.  Perry,   7  Lans.  (N. 

postpone   the  assertion    by  the  cesftris  Y.)  98. 

Sue  Irus frill  of  their  rights  and  interests  A  purchaEer  under  a  trust  deed  con- 

1  the  property.  taining  a  power  of  sale,  is  charged  with 

1.  See  supra,  this  title.  Sales  by  the  notice  of  any  defects  and  ircegu  la  tides. 

Trustee—Setting  tht  Sate  Aside.  that  may  attend  the  sale.      He  is  bound 

3.  Griff  en  u.  Ford,  t  Bosw,   (N.  Y.)  to  know  whether   the  sale   was  made 

113.  upon  proper  notice,  and  at  a  time  and  In 

B.  Wright  V.  Miller,  8  N.  Y.  9  ;  59  the  manner  required  by  the  power  con- 
Am.  Dec.  43S.  tained  in  the  deed.     But  as  to  later  and 

t.  Felion  V,  LeBreton,  93  Cal,  457.  remote  purchasers,  the  rule  is  different 

He  may  purchase  as  freely  as  a  third  If  there  is  nothing  upon  the  face  of  the 

person,  but  he  does  not  become  a  trua-  deed,indicatingthat  the  sale  was  made  In 

tee  for  parties  interested,  without  a  re-  violation  of  the  power  contained  in  the 

payment  to  him  of  the  purchase- money,  deed  of  trust,  a  subsequent  purchaser, 

Wallcer  v.   Brungard,  13  Smed.  &  M.  who   has   no   actual   notice  of  any   jr- 

(Miss.)  733.  regularity  in   the  trustee's  sale,  will  be 

B.  See   supra,  this  title,  Rights  and  protected     as    an    innocent    purchaser. 

Remedies  ef  the  Benejiciary — Folloiv-  Gunnell  v.  Cockerill,  79  111.  79. 
ing  the  Trust  Properly;  Oven  v.Reei,         One  who  knows  that  he  is  dealing 

27Ark.i2z;   Gunnell  v.  Cockerill,  79  with  trust  funds,  is  held  to  a  knowledge 

111,  79;  Fesmlre's  Estate,  134  Pa.  St.  67 ;  of  the  character  of  the  trust,  whether 

19  Am.  St.  Rep,  676;  Vernon  v.  Board  he  advise  himself  of  its  precise  nature 

of  Police,  47  Miss.  181.  or  not.     Gale  i',  Harby,  10  Fla.  171, 

If  a  trustee  holds  land  under  a  power  Where  the  grantor  in  a  deed  of  trust 
to  sell  only  upon  the  happening  of  a  of  personal  property  is  to  retain  posses- 
certain  event,  which  is  made  a  condi-  sion  until  default,  a  sale  by  him  after- 
tion  precedent  to  a  conveyance,  one  ward  passes  only  his  right  of  posses- 
who  purchases  from  him  must  ascer-  aion,  and  the  vendee  acquires  no  right 
tain  at  his  peril  whether  this  condition  adverse  to  the  rights  of  the  trustee. 
has  been  fulfilled.  And  this  is  so,  al-  And  a  sale  by  the  trustee,  under  the 
though  the  deed  contains  a  recital  that  deed,  is  not  the  sale  of  a  mere  chose  in 
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trust,  either  actual  or  constructive,  that  they  are  to  be  protected 
in  the  possession  of  trust  property,  or  in  the  enjoyment  of  rights 
acquired  through  dealings  with  the  trustee.* 

Under  the  rule  that  a  trustee  purchasing  at  his  own  sale  takes 
the  property  charged  with  the  trust  just  as  before,  one  who  buys 
of  such  trustee  thereafter  is  presumed  to  be  cognizant  of  his  grant- 
or's wrongdoing,  and  cannot  claim  title  as  an  innocent  holder.* 
Thcpurchaserfrom  one  who  has  purchased  with  notice  of  the  trus- 
tee's breach  of  trust  in  the  application  of  the  proceeds  of  the  sale  is 
not  to  be  chained  with  the  notice  of  his  vendor,  if  himself  inno- 
cent of  such  breach.' 

As  we  have  seen,  the  trustee's  application  of  trust  funds  to  the 
payment  of  his  own  debts  or  in  any  way  to  his  own  use,  is  highly 
improper.  A  creditor  receiving  trust  funds  thus  misapphed,  or 
anyone  coming  into  the  possession  of  trust  property  with  a 
knowledge  of  its  character,  stands  in  the  trustee's  shoes, and  must 
account  as  trustee  for  everything  so  received,* 

Klion,  and  passes  the  property  to  his  Where  a  trustee  has  wrangfully  sold 

Tcndee,wbo  ma/ maintain  an  action  in  the  trust  property   lo  himself,  a  pur- 

bil  own  name  to  recover  the  property,  chaser  from   him,   with   notice  of^the 

Foiter  V.  Goree,  5  Ata,  424.  fraud,  ie  a  participator  in  the  hreach  of 

Uader  i  N.  Y.  Rev.  Sut.  719,  f  Co,  a  trust,  nnd  incurs  a  like  tiabililv  with  the 

ui/ii*  que   trust  may   bring  a   bill  in  fraudulent  trustee.     Barksdale  v.  Pin- 

eqnitj against  his  trustee,  who  has  cie-  ney,  14  Gratt,  (Va,)  338. 

cnled  a  lease  with  an  inadequate  rent.  One  who  sells  land  to  a  trustee,  tak- 

UDd^T  I  power  to  lease  only  atthe  best  ing  therefor  trust  money  and  a  mort- 

procurable    rent,    to    compel    him  to  gage  for  a  part  of  the   pure  base -price, 

make  B  new  lease  ata  full  rent,  regard-  being  thus  a  party  to  a  breach  of  trust, 

leu  of  the  old  lease.     Griffen  v.   Ford,  must,  on  foreclosing,  account  for  the 

1  Botw.  (N,  Y.)  123.  trust  money,  before  applying  the  pro- 

A  doutAle  responsibility  rests  upon  a  ceeds  of  the  foreclosure  to  ttie  satisEac- 

tnmee  in  dealing  with  one  whom  he  tion  of  his  mortgage.     Bomar  v.  Gist, 

knawa  to  be  also  a  trustee,  as  any  deal-  15  S.  Car.  340. 

logs  between   tbem   in  wrong  of  the  One  who  held  certain  shares  of  cor- 
ner's trust,  render   them  both  re-  porate  stock  In  trust,  obtained  a   loan 
■ponsiblt  in  equity.    Heath  v.  Waters,  from  a  bank,  pledging  these  shares  as 
40  Mich.  457.  security  for  the  debt.     The  stock  cer- 
L  A  bona  fide  purchaser    from    the  tificatea   indicated  thp  trust  upon  their 
bMteewill  be  protected  from  the  de-  face,  and  bore  the  name  of  the  cestui 
iMndB  of  the  cestui  que  trust.     If  he  gat  trust.     The  trustee,  finding  himself 
lue  DO  knowledge,  either  actual  or  con-  unable  to  repay  the  sum  borrowed,  di- 
"•raciive.of  the  trustee's  wrong,  he  can-  rected  the  bank  to  sell  the  stock.    This 
oot  be  liable   for  it.     See  sufra,  this  the  bank  did,  reimbursing  itself  out  of 
title,  Rigkts  and  Remedies  of  the  Bene-  the  proceeds.    The  bank  was  held  lia- 
f^ory.  ble  to  the  trust  for  the  amount  of  the 
l  Winter  v.  Tniax,  87  Mich.   334  ;  stock,  the  trustee  having  meantimebe- 
HAm.  St.  Rep.  160.  come   insolvent.    Jaudon  -u.   National 
I.  CUiborne  -u.  Holland,  88  Vn.  1046,  City  Bank,  S  Blatchf.  ( U.  S.)  430. 
I  See  sufra,   this  title,  Rigkts  and  In  Johns  t>.  Williams,  66  Miss.  350, 
Rtmedi         -■•"-■             


City  Bank,  8  Blatchf.  (U.  might  maintain  an  action  for  the  can- 

S.)  430  ;  Fifth  Nat.  Bank  v.  Hyde  Park,  cellation  of  a  lease  executed  by  their 

101111,505;  40  Am.  Rep.  318;   Union  trustee   in   satisfaction  of   his  private 

Mut.  L,  Ins.  Co.  i>.  Spaids,  99  III.  249  \  debt  to  the  lessee. 

Clin  V.  Cox,  13  W.  Va.  S94;  Keane  v.  A  testamentary  trustee  who  held  the 

Robuts.  4  Madd.  357 ;  A  re  Gross,  L.  estate   for    the    testator's    children, 

lU  6  Ch-  633.  wrongfully  executed  a  deed  of  trust  of 
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otThlid  PutUa. 


land  to  secure  n  loan  made  to  him  in- 
dWidually,  and  afterward,  in  his  ac- 
count as  guardian,  took  credit  for  the 
amount.  Suit  was  brought  by  the 
wards  to  cancel  the  deed  of  trust,  and 
it  was  held  that  they  would  not  be  re- 
quired to  refund  to  the  purchaser  un- 
der the  deed  of  trust.  Price  v.  Estill, 
87  Mo.  378. 

Before  a  stranger  to  a  trust  fund  can 
be  charged  as  a  trustee,  by  reason  of 
being  a  party  to  the  misapplication  of 
the  funds,  the  fund  being  used  in  the 
payment  of  a  private  debt  of  the  orig- 
inal trustee,  it  must  appear,  not  only 
that  the  person  sought  to  be  charged 
linew  that  the  fund  was  a  trust  fund, 
but  also  that  the  debt  was,  at  the  time 
of  its  payment,  of  such  a  nalure  that 
the  fund  could  not  lawfully  be  used  to 
pay  it.  Fifth  Nat.  Bank  i:  Hyde  Park, 
101  111.  595;  40  Am.  Rep.  120. 

In  the  case  last  cited,  a  municipal 
treasurer  borrowed  from  a  bank,  pro- 
fessedly to  pay  warrants  in  anticipa- 
tion of  the  collection  of  taxes,  and  gave 
the  bank  his  iadlvidual  note  secured 
by  collaterals.  The  money  was  placed 
to  his  credit  as  treasurer,  a  large  por- 
tion was  drawn  out  on  his  checks  as 
treasurer,  and  the  sums  thus  used  he  re- 
paid to  the  bank  with  money  which 
had  come  in  from  the  collection  of 
taxes.  It  was  held  that  the  acceptance 
of  such  payment  by  the  bank  did  not 
render  it  liable  to  the  town,  as  for 
money  received  from  a  trustee  in 
breach  of  his  trust  Fifth  Nat.  Bank 
V.  Hyde  Park,  101  III.  595;  40  Am. 
Rep.3i8. 

A  mortgage  given  In  miaappllcatlon 
of  trust  funds  was  also  in  part  security 
of  a  guardian  and  his  ward,  who  had 
notice  of  the  misapplication.  It  was 
held  not  enforcible,  even  for  the  benefit 
of  the  ward  to  the  extent  of  the  sum 
due  her.  Dunham  v.  Milhous,  70  Ala. 
596. 

IfnoTMiae  of  tbs  Tnut  Szchh*. — A, 
who  held  stock  upon  a  secret  trust, 
dealt  with  it  as  his  own,  assigning  it  to 
B,  who  in  turn  transferred  it  to  C, 
neither  B  nor  C  having  any  notice, 
actual  or  constructive,  of  the  trust,  and 
It  was  held  that  the  beneficiaries  could 
not  be  heard  to  object  to  the  transfers. 
Borland  v.  Clark,  16  Kan.  349. 

Sxtent  of  Kotlee  SwinlT»d  Under  tbs 
Rul*— What  OonsUtntei,— Though  the 
delivery  of  a  gift,  together  with  a  deed, 
to  a  father  for  the  benefit  of  the  daugh- 
ter, vests  the  title  in  the  daughter, 
third  parties  are  not  chargeable  with 


notice  of  her  title,  where  the  property 
is  retained  in  the  possession  and  con- 
trol of  the  father  in  apparent  right  of 
ownership.  Lewis  v.  Castleman,  27 
Tex.  407. 

Where  creditors  of  the  husband  take 
a  mortgage  executed  by  the  wife,  her 
trustee,  and  the  husband,  of  the  wife's 
trust  properly,  they  are  chargeable 
with  notice  of'^the  conditions  on  which, 
by  the  trust  deed,  the  wife  may  con- 
vey.    Swift  I'.  Castle,  23  III.  132. 

A  trustee,  to  secure  his  personal 
indebtedness  to  A,  transferred,  as  Col- 
lateral, an  overdue  mortgage  note  be- 
longing to  the  trust  estate.  A  knew 
nothing  of  the  trust.  It  was  held  that, 
while  A  might  not  have  t>een  charge- 
able with  notice,  had  the  note  not  been 
past  due,  the  fact  that  the  note  was 
overdue  rendered  him  chargeable. 
Turner  r.  Hoyle,  95  Mo.  337. 

A  took  a  mortgage,  which  was  re- 
corded, In  which  he  was  described  as 
"trustee  as  aforesaid."  He  Ixirrowed 
money  of  B,  B  knowing  that  the  money 
was  tor  A's  personal  use,  and  assigned 
the  mortgage  to  B  as  security,  erasing 
the  words  "  trustee  as  aforesaid."  The 
Dote  accompanying  the  mortgage,  and 
which  was  assigned  with  it,  made  no 
mention  of  A'g  t>eing  trustee.  B  did 
not  examine  the  record,  and  his 
attention  was  not  attracted  to  the 
words  "  trustee  as  aforesaid,"  and  he 
had  no  actual  knowledge  that  A  was 
trustee.  It  was  held  that  B  was,  never- 
theless, chargeable  with  notice  of  the 
fact.     Smith  n. Burgess,  133  Mass.jll. 

A,  who  owned  bonds,  deposited  them 
with  a  trust  company,  taking  a  non-ne- 
gotiable receipt  in  the  name  of  her  son 
as  "  trustee."  She  authorized  her  son 
to  pledge  the  receipt  for  a  certain  sum 
■pecitied  on  his  own  account,  but  he 
pledged  it  for  a  larger  sum.  It  waa 
held  that  the  person  to  whom  It  was 
pledged  could  only  hold  it  for  the  sum 
named  by  A,  the  use  of  the  word  "trus- 
tee "  being  sufficient  tp  put  the  pledgee 
upon  inquiry.  Swan  v.  Produce  Bank, 
J4Hun(N.Y.)  J77- 

Where  a  trustee  was  authorised  by 
the  court  to  make  asale  of  certain  land 
and  simultaneously  invest  the  purchase- 
money  in  a  mortgage  on  the  same  land, 
and  he  sold  for  cash,  it  was  held  that 
a  subsequent  purchaser  was  chargeable 
with  notice  of  the  terms  of  the  order, 
and  that  the  lien  for  the  purchase- 
money  was  not  lost  by  the  execution  of 
the  deed  by  the  trustee.  Dickinson  tr, 
Worthington,  4  Hughes  (U.  S.)  430. 
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So,  if  the  one  dealing  with  the  trustee  knows  that  he  is 
about  to  misapply  the  proceeds  of  the  transaction,  he  deals  at  hts 
peril ;  the  rule  being  that  the  innocent  purchaser  is  not  bound  to 
see  to  the  application  of  the  proceeds  of  the  sale,  while  the  pur- 
chaser with  notice  of  the  contemplated  wrong  is  bound  by  reason 

of  that  knowledge,  and  takes  the  property  subject  to  all  equities.' 

An  eiecutrix  w^o  was  a  life-tenant,  sale  of  lands  by  a  trustee,  is  required  to 

under  the  will,  of  certain  stock  of  the  be  used  tor  a.  definite  and  limited  pur- 

«tt>te,  uslgned  such  stock  at  collateral  pose.     St.  Mark's  Church  u.  Stockton, 

•ecnrity  for  the  indebtednecB  of  some  of  S  N.J.  Eq.  ;io. 

Ibe  remainder-meQ.  It  was  held  that  The  purchaser  of  promissory  notes 
Mch  assignment  nas  an  abuse  of  the  executed  to  trustees,  and  indorsed  by 
tmst,  and  the  assignees  who  received  them  as  trustees,  must  see  to  the  ao- 
the  stock,  as  stock  of  the  estate  standing  plication  of  the  purchase -monej'.  Jack- 
in  the  name  of  the  testator,  were  bound  son  V.  Davis, 4  MacArthur  (D.C.)334. 
to  ascertain  whether  the  executrix  had  Where  the  trust  under  which  prop- 
the  right  so  to  transfer  the  stock.  Fail-  erty  is  held,  prohibits  the  trustee  from 
ing  to  do  so,  thej-  could  not  claim  pro-  selling  or  mortgaging  it,  except  for  the 
teclion  as  holders  in  good  faith  and  with-  benefit  of  the  cestui  gne  truil,  one  who 
out  notice.  Prall  v.  Hamll,  38  N.  J.  Eq,  purchases  from  the  trustee  or  accepts  B 
66.  See  also  Shaw  v.  Spencer,  100  Mass.  mortgage  from  him,  will  be  required  to 
jBi;  1  Am.  Rep.  115 ;  Dev  f.  Dey,  36  look  to  the  application  of  the  purchase- 
N.  J.  Eq.  183;  Field  v.  Schleffelin,  7  moneyor  the  proceeds  of  the  mortgage. 
Johns.  Ch.  (N.  Y.)  150;  11  Am.  Dec.  But,  where  the  trustee  holds  the  prop- 
441;  Pendleton  v.  Fay,  3  Patge  (N.  erty  in  trust  for  his  wife  and  her  heirs, 
V.)«)2.  the  (ee-simple  is  hers  in  equity,  and 
One  who  was  trustee  of  a  land  com-  the  conveyance  in  which  they  both  join, 
ptnjr  with  power  to  sell,  and  also  as  a  whether  by  deed  or  mortgage,  will  be 
itockhoMerin  the  company,  beneficially  held  to  be  executed  in  compliance  with 
interested  in  the  land,  executed  a  deed  the  trust,  and  imposes  upon  the  pur- 
docriblng  himself  as  trustee,  and  the  chaser  or  mortgagee  no  duty  in  refer- 
liDiJ  u  ■  part  of  the  town  which  his  ence  to  the  application  of  the  proceeds, 
trust  deed  proposed  should  he  laid  off  Wagner  v.  Blanchet,  37  N.  J.  Eq.  35^ 
on  the  property  of  the  company,  and  Without  notice  or  knowledge  of  the 
for  1  full  description  referred  to  a  plat  Intended  misapplication  of  the  pro- 
oi  the  town  then  on  file.  It  was  held  ceeds,  he  is  not  liable  ;  nor  is  he  bound 
tbil  thi>  showed  that  he  was  executing  to  see  to  the  application  of  the  pur- 
ine dred  as  trustee,  and  was  not  merely  chase-money.  Dawson  v.  Ramser,  ;8 
■Mvejing  his  beneficial  interest.  Han-  Ala.  573;  Carperrter  v.  McBride,  3 
"iW,  etc,  R.  Co.  V.  Green,  68  Mo.  169.  Fla.  391 ;  51  Am.  Dec.  383 ;  Fifth  Nat. 
1-  Wright  V.  Zeigler,  i  Ga.  334;  44  Bank  v.  Hyde  Park,  101  111.  595;  40 
Am.  Dec.  66;  Hutchins  v.  State  Am.  Rep.  220;  Cherry  i>.  Greene,  1 15 
|»iik,  11  Met.  (Mass.)  431 ;  Shaw  v.  Hi.  591 ;  Norman  t.  Towne,  130  Mass. 
Sp«ncfr,  100  Mass.  391;  1  Am.  Rep.  s^  ;  Mason  v.  Bank  of  Commerce,  90 
"';  Foster  v.  Dey,  37  N.  J.  Eq.  600;  Mo.  4^3  ;  Hunt  v.  State  Bank,  3  D.ev. 
mJI  o.  Hamll,  38  N.  J.  Eq.  66;  Field  Eq.  (N.  Car.)  60;  Redhelmer  w.  Pyron, 
c.SchitiTelin,7  Johns.Ch.(N.Y.)  150;  Spear's  Eq.  (S.  Car.)  134.  See  also 
ti  Am.  Dec.  441.  Jones  v.  Clark,  aj  GratL  (Va.)  6!;6; 
Although  a  deed  of  trust  authorizes  Ru Hedge  v.  Smith,  i  Busb.  Eq.  (N. 
the  trustee  to  raise  money  on  a  mort-  Car.)  3S3 ;  Colt  t.  L.aenler,  g  Cow. 
cage  of  the  trust  property,  one  who  (N.  Y.)  341  ;  Franklin  Sav.  Bank  v. 
feiuii  money  with  knowledge  of  the  in-  Taylor,  131  111.  376. 
tention  of  the  trustee  to  apply  It  to  his  One  purchasing  at  a  sate  made  under 
own  use,  takes  but  a  voidable  title  a  decree  of  court,  is  not  bound  to  sec 
snder  the  mortgage  given  to  him  as  to  the  application  of  the  purchase- 
(Wurity.  Union  Mut  L.  Ins.  Co.  v.  money.  Cooml>s  u.  Jordan,  3  Bland 
Spaidi,  99  III.  349.  (Md.)  384. 

The  purchaser  is  bound  to  see  to  the  Where  executors  were  authorized  to 

proper  application  of  the  purchase-  sell  to  pay  debts, "  if  in  their  opinion  It 

money,  where  money  arising  from  the  should  become  necessary,"  a  purchaser, 
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The  courts  have  even  held  that  under  certain  circumstances 
the  one  who  deals  with  a  trustee  as  purchaser  or  in  a  similar  capac- 
ity, must  supervise  the  trustee's  subsequent  disposal  of  the  pur- 
chase-money and  answer  for  its  misapplication,  whether  he  be  a 
party  to  the  wrong  or  not,' 


acting  in  good  faith,  is  not  bound  to 
see  that  there  was  a  necesBity,  or  that 
the  purchase -money  16  properly  ap- 
plied. Davis  V.  CtiriBlian,  15  Gratt. 
(Va.)"- 

The  pure  hazier  of  land  made  in  trust 
to  secure  a  debt,  is  not  bound  to  see  to 
the  application  of  the  purchaee-monev. 
Gardner  v.  Armatrong,  jt  Mo.  ^35. 
And  see  Conover  v.  Stothoff,  3S  N.J. 


application  of  the  pur- 
chase-money, where  the  will  directs  a 
sale  and  investment  of  the  proceeds  in 
protective  property.  Keistem.  Scott, 
61  Md.  507. 

A  bona  fide  purchaser  Is  not  bound  to 
see  to  the  application  of  the  purchase- 
money  of  land  directed  to  be  sold  at 
private  or  public  sale,  and  the  proceeds 
held  in  trust.  Nicholls  v.  Peak,  11  N. 
J.  Eq.  69. 

Where  land  was  granted  in  trust  to  a 
wife  for  life  with  remainder  to  her  hus- 
band, with  a  provision  for  resale  and 
reinvestment,  It  was  held  that  a  pur- 
chaser was  not  bound  to  see  to  the  due 
application  of  the  proceeds.  Lining  v. 
Peyton,  2  Desaus.  Eq.  (S.  Car.)  375. 

Where  a  testator  directed  his  eiecu- 
tor«  Co  sell  land  and  retain  the  pro- 
ceeds, the  interest  on  which  they  were 
to  pay  annually  to  -A  during  her  life, 
and  the  principal  after  her  death  to  her 
children,  a  bona  fide  purchaser  from 
the  executors,  who  had  paid  the  pur- 
chase-money, was  held  not  bound  to 
see  that  it  wag  applied  to  the  purpose 
of  the  trust.  Hauser  v.  Shaw,  5  Ired. 
Eq.  (N.  Car.)  357. 

A  testator  gave  to  his  wife  a  life 
estate  in  the  residue  of  his  property. 
In  another  clause  of  his  will,  hhe  was 
appointed  executrix,  "  with  full  power 
to  transfer  any  real  estate  [hat  she  may 
deem  proper."  It  was  held  that  her 
power  to  sell  not  being  qualified,  and 
the  application  of  the  purchase- money 
not  having  to  he  made  until  her  death, 
the  purchasers  were  under  no  obliga- 
tion to  see  to  its  application.    John  v. 


power  in  the  devisee  "  to  sell  and  con- 
vey any  ot  my  real  property  which 
may  be  to  the  interest  ol  tny  estate," 
it  was  held  that  no  duty  devolved  upon 
a  purchaser  to  see  to  the  application 
of  the  purchase- money  lo  the  payment 
of  the  annuity.  [Hinton,  J.,  diisent- 
iag.]     Hughes  v.  Tabb,  78  Va.  313. 

Where  A  bought  county  land  On 
credit  of  the  county  commissioner,  and 
in  good  faith,  before  the  expiration  of 
the  credit,  paid  drafts  drawn  on  bim 
by  the  commissioner,  it  was  held  that 
he  was  not  bound  to  see  to  the  applica- 
tion of  the  money  so  paid.  Jacks  -v. 
State,  44  Ark.  61. 

Bank  officers  are  not  chargeable  with 
knowledge  that  a  depositor  is  commit- 
ting fraud  upon  a  trust  estate.  Norare 
they  bound  to  inquire,  simply  because  a 
depositor  draws  upon  a  trust  account 
payable  to  himself,  and  transfers  funds 
from  a  trust  account  to  his  own  private 
account ;  nor  is  the  bank  bound  to  see 
to  the  application  of  a  loan  properly 
made  to  such  depositor  upon  the  se- 
curity of  a  trust  estate,  the  declared 
purpose  of  the  borrower  being  legal 
and  proper,  and  there  being  nothing 
which  should  excite  the  suspicion  of  the 
bank  officers  in  the  matter.  Goodwin 
V.  American  Bank,  48  Conn.  550. 

A  grantor  conveyed  to  his  wife  for 
her  use  for  life,  a  deed,  providing  that 
the  property  conveyed  should  l>e  used 
by  the  grantor's  children  and  by  the 
grantee  as  a  home,  and  divided  among 
the  children  upon  her  death,  with  power 
in  her  "  at  any  time  in  her  discretion  10 
sell  and  convey  the  said  properly  by 
deed,  provided  the  proceeds  of  such  sale 
are  invested  in  other  real  estate  for  the 
uses  expressed."  It  was  held  that  a 
^na  if i/p  purchaser  from  the  wife  would 
acquire  a  good  title,  and  not  be  required 
to  see  to  the  application  of  the  pro- 
ceeds.    Guill  V.  Northern.  67  Ga.  345. 

1.  Where  property  held  in  trust  for  a 
wife  Is  sold,  it  Is  the  duty  of  both  the 
trustee  and  the  purchaser  to  see  that 
the  fund  is  paid  over  to  the  trustee,  and 
reinvested  as  directed  by  the  terms  o( 
the  trust ;  and  if  the  purchaser  con- 
tracts witb  the  husband,  and  pays  him 
the   purchase -money,   in   violation   of 
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ZmL  Waiteb  ajto  EbTOPPXL. — By  waiver  and  estoppel  the 
mtui  que  trust  may  forfeit  his  right  to  an  enforcement  of  the 
trust  in  court.  Long-continued  acquiescence  in  the  trustee's 
misconduct  or  questionable  conduct,'  where  the  cestui  que  trust 
has  slept  on  his  rights,  open  approval  of  such  misconduct  at  the 
time,'  or  subsequent  ratification  thereof,'  may  estop  him  in  a 
court  of  equity  from  demanding  relief  against  his  trustee. 

Sh  pTOvUions  of  the  deed,  and  upon  23  Ala.  83 ;  Colbert  v.  Daniel,  u  Ala. 

Bitwritten  authority  of  the  wife  the  Tfli;    Martin   t:   Clark,    116   IlL    654; 

tru9i«e conveja  to  him  the  title,   such  'Schenckf.  E11ingwood,3  Edw,Ch.(N. 

lalc  or  conveyance  is  a  fraud  upon  the  Y.)   175;  Spencer  v.  Hawkins,  4  Ired. 

power, and  a  breach  of  trust,  and  upon  Eq.  (N.  Car.)  2S8;  Waring  d.  Purcell, 

ipplicalionof  the  wife  will  be  set  aside!  1    Hill    Eq.    (S,  Car.J  201;  Booth   i!. 

Cirdwell   ».    Cheatham,    1    Head  Booth,  i   Beav.  126;  Fvler  i>.  Fyler.  3 

(Tenii.)»4.  See  also  Colesburvf.  Dart,  Beav.  s;o;  Griffiths  i'.  Porter,  35  Beav, 

6iG«.6js;  Forbesv.  Peacock,  II  Sim.  336;  While  &.  White,  5  Ves       -    "  '- 

5)1 ;  Uoyiv.  Baldwin,  i  Ves.  173,  v.  Stokes,  "         "   "      ' 

1.  Hume  V.  Beale,  17  Wall.  (LT.  S.)  Gascoyne, 

JI6;  Villines   v.  Norfleet,  3   Dev.  Eq.  monds,  3  Swanst.  64';    Ryder  v.  Bick- 

{K.  Cir.)   167;    Ames   Iron  Works  f.  erton.3 Swenst. So,  >i; Mayer f. Gould, 

West,j4  Fed.   Rep.  313;  Williams  v.  i  Atk.  615;  Smith  v.  French,  1  Atk. 

First  Presbyterian    Soc,    1    Ohio   St.  143;   Nail  v.   Punter,  5  Sim.  555;  Fel- 

-°;MuHonlf.  Minch,  II  N.J.  Eq.  16;  lows  u.  Mitchell,  i  P.  Wms.  81 ;  /»  re 

Am.  Dec.  473;  Foilansbe   v.  Kil-  Chertiey  Market.  6  Price  380;  Byrchall 


<r8;MuHoitlf.  Minch,  II  N.J.  Eq.  16;  lows  u.  Mitchell,  i  P.  Wms. 

Cf  Am.  Dec.  473;  Foilansbe   v.  Kil-  Chertiey  Market. 6  P  ' 

brtlh,  17  111.   sia ;  65  Am.   Dec.  691 ;  v.  Bradford,  6  Madd.  _ 

Dublin's  Case,  3S  N.  H.  459.   Seetafra,  Where  the  beneficiiiries  are  empow- 

thii  title,  Pmeers,  Duties,  and  Ltabili-  ered  by  an  act  to  consent  to,  or  with- 

lits  »/  Ike    Trustee— Buying  at  His  hold  their  consent  from,  a  mortgage  of 

0»»  Sale;  tee  sufra,  thU  title,  Stal-  their  estate,  they  will   be  held  by  their 

»lt  ef  Limilations — Laches — Lapse  0/  consent  to  have  concluded  their  own 

Time.    Compare  Gisborn  v.   Charter  rights.     Magraw  v.  Pennock,  a  Grant 

0«t  Llns.  Co.,  141  U.  S.  336.  Cas.  (Pa.)  ^. 

Itdoetnot    lie   in    Che    mouth  of  a  Therulethatonepurchasingproperty 

eatmi  que  trust,   while   competent  to  ofa  trustee  with  notice  ofthe  trust  shall 

judge  of  his  owit  interests,  to  complain  be  charged  with  (he  same  trust  as  the 

of  acts  as  breaches  of  trust,  which  were  trustee  from  whom  he  purchased,  has 

occasiniKd  by  his  own  neglect  or  mis-  no  application  where  the  trustee  con- 

repreMDlalions.     Vreeland  v.   Van  veys    to   the   beneficiaries   themselves, 

Horn,  17  N.  J.  Eq.  137.  with  the  consent  of  the  creator  of  the 

Acquiescence  for  a  long  time  in  an  trust  and  the  owner  of  any  equitable 

improper  sale  and  purchase  by  a  Irus-  Interest    remaining    after    the  trust. 

tee,  will  disable   the  crstiti  que  trust  Storrs  f.  Flint,  46  N.  Y.  Super.  Ct.  498. 

from  coming  into  equity  to  set  it  aside.  It  is  the  general  rule  that  one  pur- 

Mitchell  f.  Berry,   i    Mete.  (Ky.)  601.  chaslngland  ofatrustee  with  conslnict- 

Where  trust  funds  were  fraudulently  ive  or  actual  notice  of  a  resulting  trust 

Med  by  a  trustee  to  purchase  stock  in  a  therein,  becomes  a  trustee  ;   but  where 

raitroadcompany.andsaidcompanywas  the  purchase  is  made  with  the  assent, 

afterward  consolidated   with   another,  and  at  the  request  of  the  beneficiaries, 

and  the  new  company  issued  and  sold  this  rule  does  not  apply.  Page  v.  Page, 

bonds,  it  was  held  that  bona  fide  hold-  8  N.  H.  187. 

crs  of  said  bonds  had  a  better  equity  Where  money  In  the  hands  of  a  trus- 

•gainst  the  property   of  the    railroad  tee  has  been  applied,  with  the  connent 

company  than  the  beneficial  owner  of  of  the  beneficiaries,   to  the   legitimate 

the  trust  funds,   who,  being  aware  of  purposes  for  which  it  was  designed,  the 

tlieir   misappropriation,   BUfTcrcd  the  holder  cannot  recover  it  from  the  trus- 

trustee  to   retain   possession  of  the  tees,  although  the  use  to  which  it  was 

ttock.  and  acquiesced  in  and  promoted  applied  was  an  unlawful  one.     Verona 

the  sale  of  the  bonds.     North  Carolina  v.  Peckham,  66  Barb.  (N.  Y.)   103. 

R.  Co.  r.  Drew,   3  Woods  {U.  S.)  691.  S.  See  Marberry   v.  Ehlen,   73  Md. 

1  Cnitchfield  v.  Haynes,  14  Ala.  49;  306 ;  ao  Am.  St.  Rep.  467. 
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An  offer  of  the  cestui  que  trust  to  accept  a  settlement  of  the 
controversy,  does  not  affect  his  right  to  assert  the  trust.* 

The  cestui  que  trust 's  ratification  of  the  trustee's  unauthorized 
act,  or  his  acquiescence  therein,  will  operate  as  an  estoppel  only 
where  he  was  aware  of  all  the  material  facts  of  the  transaction 
which  in  any  way  affect  the  ratification,*  and  only  where  he  was 
sui  juris? 

The  general  principles  of  the  law  of  waiver  and  estoppel  apply 
to  the  administration  of  trusts  and  control  both  beneficiary  and 
trustee.* 

Buta  trusteewho  has  purchased  at  his  own  sale  and  relJesupon 
the  acquiescence  of  the  cestui  que  trust  to  confirm  his  title  under 


Though  a  benefictarj'  maj'  have  con-  bought  (or  him  in  the  name  of  another, 

firmed  her  trustee's  unlawful  acts,  he  who   loaned   the   money    at    usurious 

must  show,  In  order  to  ealop  her  from  rates,  must  acquaint  innocent  pur- 
holding  him  liable,  that  she  acted  on  chasers  with  the  knowledge  of  such 
full  information,  without  false  Bugges-  facts,  and  if  he  has  been  ejected  from 
tlon  or  reservation  on  his  part,  and  that  the  premises  without  setting  up  such 
she  was  so  aware  of  the  law  as  to  im-  facts  in  his  defense,  as  a  notice  to  oth- 
peach  the  transaction  in  a  court  of  era,  and  has  abandoned  the  premises, 
equity.  Luers  t>.  Brunjes,  5  Redl.  (N.  declaring  an  intention  to  forego  all 
Y.)  31.  claim  thereto,  he  cannot  have  an  equi- 
A  beneficiary  agreeing  in  a  judicial  table  right  to  pursue  subsequent  pur- 
proceeding  that  a  trustee,  under  a  lost  chasers  and  recover  the  land.     Fergu- 


V.  Talmadge,  20  111.  s8i ;  Talmadge 
V.  Kirk,  JO  m.  230. 

Where  there  had  been  a  change  of 
trustees  for  the  payment  of  debts,  with 
the  assent  of  the  debtor,  it  was  held 
that  a  bill  by  the  debtor  against  the 
original  trustee,  for  an  account  of  the 
trust  property,  could  not  be  sustained. 
Mitchell  -v.  I-enoi,  i  Edw.  Ch.  (N.  Y.) 
438. 

Where  property,  conveyed  to  a  trus- 
tee for  the  security  of   the  surety  of 
the  grantor,  is  sold  by  the  trustee,  and 
the  proceeds  applied  to  the  purposes 
of  the  trust,  with  the  consent  of  the 
grantor  and  the  beneficiary,  it  will  be 
,   379;     presumed  to  have  been  rightly  applied. 
13^.         Couch  V.  Couch,  9  B.  Mon.  (Ky.)   160. 
a.  t  Pe"rry  on  Trusts  (4th  ed.),  4S49.         If  in  the  answer  to  a  bill  to  enforce  a 
4.  See  EsTOPPBl,  vol.  7,  p.  i;  Waiv-     trust,  there  are  admissions  from  which 
ER  :  Davie  v.  Bowmar,  i;;  Miss.  671 ;     the  court  can  execute  the  trust,  so  that 
Crocker  u.  Crocker,  31   li.  Y.  507 ;  88     complainants  are  not  under  the 


deed,  had  power  to  sell,  cannot,  after  a 
sale,  deny  that  the  power  existed.  Joni 
■a.  Hudson,  13  S.  Car.  494. 

In  Pope  Ti.  Farnsworth,  146  Mas 
339,  the  court,  by  Holmes,  J.,  sale 
"There  is  no  illegality  in  a.  cestui  qi 
trust  authorizing;  an  act  which  other- 
wise would  be  a  breach  of  trust  toward 
himself,  or  in  his  releasing,  or  agreeing 
to  hold  harmless,  his  trustee  for  such  a: 
act  after  it  is  done." 

1.  Mathis  V.  Stufflebeam,  94  111.  ^1 
a.  See  stifra,  this  title,  Po-wers,  Du 
ties,  and  Ltabililies  of  the  Trustee- 
Accounting— Settlement  and  Re/ease; 
Oilman,  etc.,  R.  Co.  -v.  Kelly,  77  111. 
426;  Cope  V.  Clarke,  18  W.  R.  ■ 
Buckeridge  v.  Glasse,  Or.  &  Ph.  i 


.cker  u.  Crocker,  31    N.   Y.  J07;  B8 
L.  Dec.  391 ;  Butteriieid  v.  Cowing, 
112  N.  Y.486. 

The  acceptance  ofa  deed  from  a  trus- 
tee lo  his  cestui  que  trust,  reciting  that 
all  the  personal  assets  of  the  trust  es- 
tate had  been  previously  transferred  to 
the  latter,  and  conveying  to  herthe  real 
estate,  will  estop  the  beneRciary  from 
an  action  against  the  trustee  for  ac- 
count. Miller  V.  Simonton,  5  S. 
Car.  20. 

A  party  who  insists  that  land  was 


sity  of  resorting  to  parol  proof  of  the 
trust,  such  admissions  will  exclude  the 
defendants  from  the  benefit  of  the  stat- 
ute, unless  insisted  on  in  the  answer. 
Dean  V.  Dean,  9  N.  J.  Eq.  425. 

A  trustee  appointed  to  sell  property 
under  a  decree  in  chancery,  and  to  dis- 
pose of  the  proceeds  in  accordance  with 
any  future  decree,  and  who  gives  bond 
accordingly,  cannot,  in  a  suit  against 
him  upon  the  bond,for  not  obeying  such 
decree  ot  disposition,  question  the  cor- 
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the  purchase,  is  charged  with  the  burden  of  proving  such  notice  to 
t^t  cestui  que  trust  as  amounts  to  distinct  information  and  ac- 
quiescence after  the  communication  of  such  information,' 

If,  while  assuming  to  act  as  trustee,  he  misapplies  the  trust 
moneys,  he  will  not  be  heard  to  claim  that  he  was  not  legally  a 
trustee.* 

XI2.  Fbocedvbb— 1.  In  Oenaral. — The  subject  of  procedure,  as 
aHecting  the  execution  of  trusts,  has  been  touched  upon  and,  to 
some  extent,  covered  in  the  earlier  volumes  of  this  work  under 
titles  treating  of  equity,  equity  pleading,  and  kindred  subjects.* 
There  is  no  distinctive  practice  peculiar  to  the  administration  of 
trusts,*  and  the  general  rules  governing  chancery  practice  and 
pleading,  apply  to  the  procedure  in  matters  of  this  nature.  This 
department  of  equitable  jurisprudence  is  intimately  related  to 
many  of  the  other  branches  of  that  great  system  of  the  law,  such 
as  fraud,  marshalling  assets,  the  establishment  of  equitable  liens, 
specific  performance,  injunction,  accounts,  and  receivership. 

S.  loriadietion. — The  enforcement  of  trusts  and  of  many  of  the 
rights  incident  thereto  is,  of  necessity,  altogether  within  the  juris- 
diction of  courts  of  equity ;  indeed,  it  is  difficult  to  conceive  of  a 
Qse  directly  involving  the  administration  of  a  trust  of  which  a  court 
of  common  law  could  properly  take  cognizance.  Theexecution  and 
enforcement  of  trusts  and  trust  obligations,  the  adjustment  of  dis- 
puted rights  under  them,  the  investigation  and  settlement  of  ac- 
counts between  parties  in  confidential  relations,  the  establishing 
of  the  existence  of  a  fiduciary  relationship,  are  questions  which 
M  naturally  within  the  primary  and  exclusive  jurisdiction  of  the 
chancery  courts.' 

r«ctnesB  ot  either  decree.     Richardson  3  De  G.  M.  &  G.  80  ;   Life  Asgoc,  i 

i.SttIe.jGill  {Md.)439.  " „    „    ^  .  .     ^ 

A  UstBuientarj  trustee  is  e«topped 

lo  refuie  to  account  to  his  beneficiary,  ,  ,     .    , 

on  the  ground  that  the  will  made  hi  in  4.  See   Matter  of  Foster's   Will,   15 

ta  tiecutor  also,  vrlien  he  has  talien  Hun  (N.  Y.)  3S7. 

posKMian  o(  the  real  estale  as  well  as  t.  U.  S.  v.  Gillespie,  9  Fed.  Rep.  74; 

the  penonattjr,  and  failed  to  render  an  Haverstick    v.    Trudel,    jt    Cal.  431 ; 

ucount  ■« executor.     Wooden  r.  Kerr,  Auguisoia  v.  Arnaz,  51  Cal.  438;  Nor- 

9'  Mich.  188.  ton  V,  Hixon.  J5  III.  371 ;  79  Am.  Dec 

A  trustee  who   has  appeared   in   a  338;  Marj'land  Fire  Ins.  Co.  v.  Ual- 

Itgal  proceeding  and  gone  Into  the  in-  rymple,   25    Md.   141;    89    Am.   Dec 

vatigation  on  the  merits,  will  not  be  779;    Dorsey  v.   Garey,   30   Md.  489; 

heardthereaftertoobjectthatanaclion  McCartney  v.  Bostwick,  12   N.  Y.  ^3. 

Md  not  a  petition  is  the  proper  remedy  See   also  Cooper   v.   McCluD,    16  til. 

lor  the  beneficiary  to  compel  the  pay-  43^ ;   Hopkins  v.  Granger,  53  111.  joa; 

mtnt  of  the  amount  of  the  improper  Whitman  v.  Fisher,  74  111,  147;   Davis 

investment.      Matter  ot  Foster's  Will,  !■.  Hamlin,  :oS  III.  39;  48  Am.  Dec.  541; 

ij  Hun  (N.  Y.)  387.  Weaver  v.  Fisher,  110  111.   146;  Reese 

1.  Mile*  ».  Wheeler,  43  III,  133.  r.  Wallace,    113   111.   589;   Sturgeon  r. 

I  J  Perry  on  Trusts  (4th  ed.),  $  846  ;  Burrall,  i  III.  App.  537 ;  Stokes  v.  Fra- 

Rackbam  V.  Siddall,i6Sim.  297;  zier,  72  111.  42S. 

Pearce  P.  Pearce,  2a' Beav.  148  ;  Hope  B   bought  with   the   money  ot  A  a 

V.  Liddell,  31  Beav.  183  ;  Hennessey  i-.  parcel  of  land,  and  took  a  deed  to  it  in 

Bray,  33  Beav.  96;  DerbUhire  v.  Home,  his  own  name.     He  then  made  a  dec- 
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laration  ot  trust,  setting  forth  that  he  the  adminUtrator  by  the  next  of  kin, 

held  the  land  for  A's  benefit,  although  does  not  act  as  a  bar  to  a  suit  In  the 

he  afterward  conveyed  it  without  A's  court  of  equity.     Blue  v.  Patterson,  i 

knowledge  to   A's  wife.     It   was  held  Dev.  &  B.  Eq.  (N.  Car.)  457. 

that  A  could  not  maintain  an  action  of  Where  an   administrator  or  executor 

law  against  B  for  a  breach  of  the  trust,  refuses  to  call  on  the  trustee  of  an  ei- 

but  must  seek  relief  in  equity.     Nor-  tale,  the  beneficial  interest  In  which  Is 

ton  V.  Ray,  139  Mass.  330.  alleged  to  be  in  his  testator  or  intestate, 

The  plaintiff  deeded  his  farm  to  the  equity  alone  supplies  a  remedy  for  the 

defendant  to  secure  a  debt,  the  defend-  default.     Green  v.  Collins,  6  Ired.  (N. 

ant  to  hold  the  farm  until  the  debt  was  Car.)   139. 

paid.   In  an  action  to  recoverthe  value  Where  a  trust  results  to  the  debtor 

of  the  property  and  its  products,  the  in  Ibe  surplus  of  cliatlels  assigned  for 

plaintiff  charged  in   his  bill   that  the  the  payment  of  debts,  it  can  be  reached 

trustee  had  wrongfully  sold  the  prop-  only  in  equity.    McDermutt  v.  Strong, 

erty,  and  the   produce  grown  upon  it,  4  Johns.  Ch.  [N.  Y.)  687. 

It  was  held  that  inasmuch  as  the  com-  Where   an   executor,   administrator, 

plaintchargedthedefendsnt  as  trustee,  or  trustee  purchases  the  estate  which 

the  plaintiff  could  not  be  heard  to  say  he  himself  sells,  the  purchase  cannot 

that  the  trust  was  never  open,  nor  that  tie  avoided   at   law,  except   for  actual 

active  trust  relationship  never  existed,  fraud  ;  the  remedy  is  found  in  equity. 

His  remedy  was  in  equity  and  not  at  Yeackel  v.  Litchfield,  13  Allen  (Mass.) 

lam.     Jasper  v.  Hazen,  i  N.  Dak,  75.  417  ;  90  Am.  Dec.  207. 

Trusts  ore  within  the  jurisdiction  ot  There  is  no  adequate  remedy  against 

the  courts  of  equity,  and  the  remedies  a  board  of  trustees  for  violating  a  trust 

connected   with   trusts  are  so  closely  by  guo  -warranlo  brought  by  a  private 

Identified    with    equitable    procedure  individual.     That  tries  ihe  right  only, 

and  practice,  that   no  departure  from  and  gives  no  sufficient  relief  for  such 

the  practice  pursued  in  those  courts  breach.     The   remedy   lies   only   in   a 

can  be  permitted,  unless  authorized  by  court  of  chancery.     Dart  i>.  Houston, 

statute,   or    by   some    special   rule   of  21  Ga.  i;o6. 

court.  Ledyard's  Appeal,  51  Mich.  633.  In   Missitsifipi,  if  the   testamentary 

Whether  a  trustee  has   an  equitable  trusts  are  sucli  as  to  require  equitable 

right  to  convey,  is  a  question  purely  of  interference,  the  fact  that  they  are  cre- 

equiCable  jurisdiction,  and  one  which  a  ated  by  will  is  no  bar  to  the  jurisdiction 

court  of  law  cannot  entertain.   Canoy  of  equity.     The  fact   that  the  probate 

V.  Troutman.  7  Ired,  (N.  Car.)  155,  court  cannot  give  full  relief  in  case  of 

Property,  the  title  of  which  has  been  such   trust,  gives  jurisdiction  ■  to  the 

made   fraudulently  to   another  by  the  court   of  equity.     Wade   v.  American 

real  purchaser,  in  secret  trust  for  him-  Colonization     Soc,    7    Smed.    &    M. 

Klf,  cannot,  at  law,  be  subjected  to  the  (Miss,)  663;  45  Am,  Dec,  334. 

purchaser's    debts,   but   must   be  pur-  A  trustee,  as  such.  Is,  in  general,  to 

sued  in   a  court  of  equity.     Morris  r.  be  sued  only  in  equity.     But,  choosing 

Rippy,  4  Jones  (N.  Car,)  533.    See  also  to   bind  himself   by  a  personal  cove- 

Wallace  v.  Smith,  3  Handy  (Ohio)  78.  nant,  he  is  liable  at  law  for  a  breach  of 

A  court  of  law  will  not  notice  a  re-  such  covenant,  just  as  any  otherperson 

suiting   trust,     Thompson  n.  Peake,  7  would  be,  even   though  he  adds  "as 

Rich.  fS.  Car.)  353.  trustee"  to  his   signature,     Duvall  v. 

A  cestui  que  trust  cannot  maintain  Craig,  1  Wheat.  (U.  S.)  4^, 

an  action  al  law  against  a  trustee,  while  The   beneficiary  who  seeks  to  hold 

the  trust  Is  still  open ;  his  only  remedy  the  trustee  for  negligence,  must  sue  in 

is  by  a  bill  in  equity.    Davis  v.  Coburn,  equity,  not  at  law.     Hukill  v.  PBge,6 

ia8  Mass.  377,  Btsa.  (U,  S.)  183. 

A   court  of   equity  would   maintain  A  court  of  equity  will  take  jurisdlc- 

the   cestui  que   trust  In  Ihe  possession  tion,  where  a  bank  has  sued  its  cashier 

and  use  of  the  pro  pen  v  against  the  trus-  for  misappropriation  of  money  in  vio- 

tee's  claim,  but  the 'court  of  law,  re-  lation  of  hie  duty.     The  relation  of  the 

garding  only  the  legal  title,  could  not  cestui   que  trust    and    trustee  existing 

enforce   this   right.     Presley  v.   Strib-  between  them  is  sufficient  to  give  jurls- 

line.  34  Miss.  537.  diction.     Merchants'  Bank   v.  Jeffrey, 

Trusts  do  not  come  within  the  juris-  ii  W.  Va.  504.     But  compare  Appeal 

diction  of  a  court  of  law,  and  the  judg-  of   McMullen,  130   Pa.   St.  370,  to  the 

ment  against  a  trust,  In  a  suit  agalnat  contrary. 
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Il  it  pecuUarlv  the  provioce  of  the  authority.     Mclntire  Poor   School    v. 

chancery  court  to  give  relief  where  a  Zanesvllle,  etc„  Canal  Co.,  9  Ohio  103. 

tnutee,  for   the   benefit   of   creditors,  Where  the  legal  tjtie  to   propertj  is 

{ORimitt  an   error,  Or  acts  In  bad  faith  vestnl  in  a  naked   truetee,  the  matter, 

in  the  administration  of  trusla.     Gon-  as  between  the  trustee  and  the  ceittii 

cdier  7>.  Foret,  4  Minn,  13.  que  trust,  is  peculiarly  within  the  prov- 

Thc  courts  of  chancery  of  Ohio  are  ince  of  the  court  of  chancery.      Brown 

toted  with  jurisdiction  of  tesiamen-  v.  Wright,  ^  Yerg.  [Tenn.)  57. 

taij  trusts  for  the  benefit  of  the  poor.  The  enforcement  of  a  specific  execu- 

Landis  v.  Wooden,  i  Ohio  St.  160.  tion  of  a  trust,  declared  by  parol  in  re- 

A  court  of  equity  has  the  same  juris-  lation  to  real  properly,  if  plain  and  un- 

diflion  over  securit]-  trusts,  that  it  or-  ambiguous  in  its  terms,  and  established 

dinirily  possesses  and   exercises   over  by  satisfactory  evidence,  comes  within 

oihtr  trust  estates.     Van    Houten   v.  the  jurisdiction  of  the  court  of  equity. 

McKelway,  17  N.  J.  Eq.  ia6.  Haywood  v.  Ensley,    6     Humph. 

Equity  has  jurisdiction  In  cases  of  (Tenn.)  460. 
breachof  trusts  of  an  official  character.  Equity  always  has  jurisdiction  to  en- 
Norton  v.  Hixon,  25  111.  371 ;  79  Am.  force  a  trust,  and  for  this  purpose  may 
Dec  jj8.  appeal  to  the  conscience  of  the  trustee, 
Equity  has  an  Inherent  jurisdiction  and  the  ability  to  estabtish  a  trust  by 
at«r  trusts  for  charitable  purposes,  other  evidence,  does  not  impair  tlie 
such  u  building  churches.  Hopkins  jurisdiction  of  the  court  to  enforce  it. 
F.  Upshur,  10  Tex.  89;  70  Am.  Coates  if.  Woodworth,  15  III.  654. 
Dec.  J7^.  The  jurisdiction  of  a  court  of  chan- 
QjmtionB  Involving  the  admlnlstra-  eery  over  a  trust,  to  enforce  It,  and  pre- 
tloo  ol  trusts,  are  matters  of  original  vent  further  abuse  of  it  bv  removai  of 
lad  special  equity  jurisdiction ;  thus,  in  the  delinquent  trustee,  U  not  to  be 
CoDgdon  V.  Gaboon,  4B  Vt.  49,  where  doubted,  Lasley  v.  Lasley,  i  Duv. 
the  deeds  of  trust  created,  made  the  de-  (Ky.)  117. 

fendanlB  trustees  of  expressed  trusts  in  It  is  peculiarly  within  the  juHsdlc- 

favor  of  several  persons,  and  imposed  tion  of  a  court  of  chancery  to  enforce 

special  duties  upon  them  in  relation  to  trusts,  upon  the  application  of  persons 

the  trust  property,  and  provided  that,  in  interested,  and  in  general  when  it  be- 

a  certain  event.  It  should  go  on  in  equal  comes  necessary  to  appoint  a  trustee  to 

ihares  to  all   the   beneficiaries,  it  was  prevent   the   failure  of  a  trust,  and  to 

h«1d  that  one  of  the  beneficiaries  could  execute  the  came.     Callls  v.  Ridout,  7 

not,  upon  the  happening  of  the  event.  Gill  &  J.  (Md.)  i. 

nuintain  .an    action    In   usatimpsit.  The  jurisdiction   of   chancery   over 

■gaiast  the  trustees  for  her  share,  but  trusts  can  be  taken  away,  only  by  show- 

ihat  sbe  must  seek  relief  in  chancery,  ing  a  complete  execution  of  the  trust, 

for  there   the  rights  of  law   could   be  Jordan    v.   Jordan,   3   L..    Repos.   (N. 

ascertained  and  settled.  Car.)  193. 

The  supreme  court   has  jurisdiction  The  Georgia  Code,  ^   1970,  provides 

over  implied  as  well  as  over  expressed  that   upon   the    rendition    of  a  judg- 

tiusts,  in  cases  where  the  courts  of  law  mentupon  a  mortgage  tiole,  the  grantee 

aSbrd  no   adequate   remedy.     Wright  may  record  a  deed  of  the  land   to  the 

I'.  Dame,  li  Pick.  (Kass.)  55,  defendant,   and  then  the  land  may  be 

A  suit  against  a  bank, (or  improper  sold  to   satisfy  such  judgment,  which 

ditposition  of   a  special  deposit,  which  shall  have  priority  over  all  other  judg- 

had  been  made  by  the  plaintiff's  agent,  ments  against  the  defendants, 

is  to  charge  ttie  defendant  with  a  breach  It  was  held  in  Thomas  v.  American 

of  trust,  and    therefore  is  of  equitable  Freehold  Land,  etc.,  Co.,  47  Fed.  Rep. 

cc^izance.  Manhattan  Bank  v.  Walk-  550,  that  such   a  proceeding  must  t)e 

«r.  130  U.  S.  257.  brought  in  equity,  and  not  in  a  federal 

A  devised  estate  charged  with  pay-  court  of  law.   FoUoiuing  New  England 

ments  of  the  debts  of  the  testator,  is  a  Mortgage    Security   Co.   v.    Gay,    33 

trust  fund,   and   may   be   reached   in  Fed.  Rep.  636.  and  Alexander  i;.  Scot- 

cquiij.     Rochester   v.   Buford,  j  J.  J.  land  Mortgage  Co.,  47  Fed.  Rep.  131. 

Marsh,  (Ky.)  31.  Upon  the  death   of  a   testamentary 

Where  a  trtist  is  clearly  defined,  and  trustee,  his  successorin  the  trust  cannot 

there  exists  a  trustee  capable  of  holding  hold  the  decedent's  administrator  liable 

the  property  and   executing  the  trust,  in  an  action  at  law,  but  must  call  hira 

eqoitj  ha*  jurisdiction  by  its  inherent  to  account  for  the  trust  fund  in  a  court 
J7  C.  of  L.— 18                           278 
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The  disposition  of  trust  funds  is  within  the  jurisdiction  of 
equity,'  as  well  as  the  prevention  of  a  diversion  of  the  trust  fund.* 

The  remedy  for  a  breach  of  trust  in  the  application  of  moneys 
is  by  a  bill  in  equity,  and  not  by  an  action  at  law  for  the  recovery 
of  the  money.' 

The  rule  which  limits  the  jurisdiction  of  courts  of  equity  to 
cases  where  there  is  no  adequate  remedy  at  law,  does  not, 
speaking  generally,  apply  to  the  case  of  a  trust,  as  there  equity 
has  a  natural  and  primary  jurisdiction,  superadded  to  any  legal 
rights  that  the  suitor  may  have,  and  concurrent  with  them.*   This 

of  equity.     Curtis  v.  Smith,  6  Blatchf.  veniently   taken   In  an  action  of  law. 

(U.  S.)  537.  Pacific  K.  Co.  v.  Atlantic,  etc..  R.  Co., 

During  his  lifetime,  the  testator  gave  ao    Fed.   Rep.    377,   citing  Fowle   v. 

hie  note  to  the  complainant,  with  the  Lawrason,  5  Pet.  (U.  S.}49s;  Mitchell 

understanding   fhat  the   testator's  wife  v.   Great   Works   Milling,   etc.,  Co.,  a 

would   pay  it  out   of  her   inheritance  Story  ( U.  S.)  648;    Badger   v.   McNa- 

from  him.  It  was  held  that  the  enforce-  mara,    ijj    Mass.    117;    O'Conner   v. 

ment  of  this  trust  was  by  an  equitable  Spaight,  1  Sch.  &  Lef.  305. 

proceeding,  rather  than  by  an  action  at  S.  Aurora  v.  Chicago,  etc.,  R.  Co., 

law.    Buckingham   v.  Clark,  61  Conn.  19  III.  App.  360;  119  III.  146. 

304.  3.  Bureau  County  v,  Thompson,  39 

Where   debts    are,   by  will,  made  a  III.  566. 

chargeon  realestate,  equity  will  assume  4.  McCampbell   v.  Brown,  48   Fed, 

jurisdiction,   on   the   ground  of   trust,  Rep.   795;  Coates   v.   Woodwotth,  13 

without  prior   action   by   the  probate  111.  654;  Brunnenmeyer  v.  Buhre,   3a 

court,  trust  being  an  original  ground  of  III,    183;  Howell   v.   Moores,   127   III. 

equity  jurisdiction.    Harris  v.  Douglas,  67;  Hubbard  v.   U.  S.  Mortgage  Co., 

64  III.  466.  14  III.  App.  40;   First  Congregational 

Corporate  assets  being  a  trust  fund,  Soc.  v.  Trustees,  etc.,  33  Pick.  (Mass.) 

the  forum  for  its  enforcement  is  a  court  14S ;  Henderson  i>.  Hoke,  1  Dev.  &  B. 
Eq.  (N.  Car.)  178;  Hall  v.  Harris,  3 
Ired.  Eq.  (N.  Car.)  J89. 

paying   al'l    ilG    creditors.       Foster   v.  Thus,  under  the  KtKlucky  Act  re- 

Mullanphj  Planing  Mil!  Co., 93  Mo.  79.  quiring  trustees  to  give  bond,  and  au- 

Where  a  trustee  has  received  funds  thorizing  suit  thereon  tor  any  breach 
belonging  to  a  testamentary  trust,  the  of  duty,  the  party  aggrieved  is  not 
jurisdiction  to  order  an  accounting  is  in  limited  to  his  remedy  upon  the  tond, 
a  court  of  chancery,  and  not  in  a  pro-  but  may  sue  in  equity  for  an  account- 
bale  court.  McBride  1',  Mclntyre,  gi  ing.  Laurel  County  Ct.  v.  Laurel 
Mich.  406.  County   Seminary    (Ky.    1893),   ao    S. 

When,    after   the  dedication   of  land  W.  Rep.  258. 

as  a  public   park,  the    owner,  in   viola-  It  is  no  bar  to  a  bill  in  equity  to  en- 

tion  of  the  trust,  attempts  to  reclaim  It,  force  a  trust,  that  an  action  at  law,  for 

mortgaging  it  and   otherwise  asserting  money    had  land   received,   might   be 

ownership,  the  remedy  of  the  munici-  sustained.     McCrea    t-.    Purmort,    16 

palitjj,  and  persons  who  have  purchased  Wend.  (N.  Y.)  460;  30  Am.  Dec.  103; 

lots  in   faith  of  the    dedication,   is  in  New  York    Ins.   Co.   t:   Roulet,   3^ 

equity.      Maywood   Co.  v.  Maywood,  Wend.  (N.  Y.)  505. 

17  111.  App.  253;   118  III.  61.  The   enforcement    of   a    pure  trust 

1.  Pacific  R.  Co,  V.  Atlantic,  etc.,  R.  cornea  within  the  original  equity  juHs- 

Co.,  ao  Fed.  Rep.   177;   John  Crossley  diction,  and  does  not   depend  upon  a 

Sons  r.   New  Orleans,   so   Fed.   Rep.  condition  that  the  beneficiary  has  ex- 

3ca ;   Stokes   v.  Frazier,   72    III.    438;  hausEed  his  remedy  by  judgment,  and 

Ryder  v.  Sisson,  7   R.  I.  ^41.  execution  returned  unsatisfied  against 

A  court  of  equity  bas  jurisdiction  in  his  debtor.  Sweeny  v.  Sheridan,  37 
matters  of  account;  Rrst,  where  there  N.  Y: Super.  Ct.  587. 
is  a  fiduciary  relation  between  the  A  teslamenlary  trustee  may  main- 
parties;  second,  where  (he  account  is  tain  a  bill  in  equity  for  the  possession 
10  complicated  that  It  cannot  be  con-  of  lands  devised  to  him  for  the  use  of 
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rule  may  be  subject  to  modification  where  the  statute  confers 
equity  jurisdiction  only  where  the  remedy  at  law  is  not  plain,  ade- 
quate, and  complete.* 

Equity  will  assume  no  authority  where  it  appears  that  the 
trust  is  being  properly  administered.* 

Occasionally  a  right  may  spring  out  of  a  trust  relationship,  of 
which, at  the  most,  the  trust  itself  is  but  an  incident  and  not  an  es- 
sential feature,  as  where  the  controversy  is  over  a  simple  legal  de- 
mand and  the  parties  to  it  happen  to  occupy  a  fiduciary  position 
toward  one  another.  The  mere  fact  that  the  property  involved 
is  trust  property,  or  that  one  of  the  disputants  is  a  trustee  or  a 
beneficiary  in  some  trust  which  is  not  actually  in  question  in  the 
controversy,  will  not  oust  the  common-law  courts  of  their  proper 
power  of  adjudication.* 

It  is  not  necessarily  a  ground  of  equitable  jurisdiction  that  a 
confidence  has  been  reposed.     Thus,  the  giving  of  credit  on  this 

(bote  entitled  to  the  beneficial  Interest  give  a  court  of  chancery  jurisdiction 

ID  (hem,  although   he    might  have  to  settle  dUputeB  arising  with  regard  to 

broughtejectment  at  law.     Harriaoni'.  the  title.    Colburn   v.    Broughton,    9 

RoBan,4Wa8h.(U.  S.)  J0».  Ala.  351. 

1.  Mauiy  V.  Mason,  8  Port.  (Ala.)  A  trustee  is  not  allowed  to  come  into 

117;  Kimball  v.  Moody,  S7  Ala.  130.  chancery   to  collect  purely  legal   de- 

The  MassackHselts  rule  limits  the  mands,  when  a  remedy  at  law  is  ade- 

equitable  jurisdiction   to   cases  where  quate,   specific,  and  perfect.     Kimball 

Ihe  parties  cannot  have  a  plain,  ade-  v.  Moody,  ^7  Ala.  130. 

quale,  and  complete  remedy  at  com-  For    injury   done  to  trust  property 

nwa  law.     Wright  r.  Dame,  il  Pick,  by  a  Etranger.  the  trustee's  remedy  is 

(Mass.)  5s;  Frue  v.  Loring,  130   Mass.  at  law,  and  not  in  equity.     Meriditfi  r. 

J07.  Hickman,  i  A.  K.  Marsh,  (Kj.)  141. 

In  Taylor  i:  Turner,  87  III.  396.  it  Where  property  conveyed  In  truat  is 

was  held  that  there  was  no  equitable  seized  and  sold  on  execution,  at  the 

jurlMliction  in  a  case  of  bailment  to  a  instance  ofa  party  not  claiming  under 

fwtor  in  trust  to  sell,  upon  his  refusal  the  trust,  a  bill  in  equity  will  not  lie  by 

CO  pay  over  the  proceeds  to  the  person  the  trustees  or  beneHclary  against  the 

tntitled,  as  upon  the  ground  of  trust,  purchasers,   to  recover  the  property; 

the  legal  remedy  being  ample.  their  remedy  is  at  law.     Sheppards  v. 

When  a  trustee,  in  two  characters,  Turpin,  3   Gratt.  (Va.)  373;   Marriott 

has  the  means  of  committing  fraud  as  f.  Givens,  8  Ala.  694;  B^selE  f.  Lind- 

tru!tee  and  purchaser  both,  a  court  of  say,  9  Ala.  162. 

eqnity  will  interfere,  and   not  compel  It  a  trustee  who  has  power  to  sell, 

the  party  to  wait  until  the  mischief  is  but   not   <o   mortgage,  mortgages  the 

done.    But  where  there  is  an  adequate  trust  estate,  the  remedy  of  any  one  who 

remedy  at   law,  courts  of  equitv  will  claims,  either  in  his  own  rfght  or  as 

not  interpose.     Powles   v.    Dilfey,    9  trustee,  under  the  beneficiary,  is  at  law, 

Gill  (Md.)  112.  and  not  in  equity.     Peabody  ;>.  Har- 

i.  Myers  v.  School  Trustees,  11   111.  vard  College,  to  Gray  (Mass.)  383. 

App.  223.  AceonntB. — In   Frue  v.  Loring,   110 

).  It  the  trustee  chooses  to  bind  him-  MasB.  507,  the  court,  by  Colt,   ].,  said, 

ielf  by  a  pergonal  covenant,  he  is  Ha-  in  denial  of  the  equitable  jurisdiction  : 

ble  at  law  tor  a  breach  thereof,  even  ."  Nor  can  this  bill  be   mamtained   un- 

tbougb   he   described  himself  In   the  der  the  jurisdiction  given  to  this  court 

coTCnant  as  trustee,     Duvall  r. Craig,  in  suits  upon  accounts,  when  the  na- 

)  WheaL  (U.  S.)   45-     See  generally,  ture  of  the  account  is  such  that  it  can 

Hall  V.   Bryan,  50  Md.  194;  Frue  v.  not  be  conveniently  and   properly  ad- 

Loring,  130  Mass.  507,  justed  and  settled  in  an  action  at  law. 

The  mere  circumstance  that  a  trust  It  is  not  shown  by  sufficient  distinct 

ii  created  on  certain  property,  does  not  allegations  that  there  is  any  particular 
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theory  will  not  become  the  basis  of  equitable  jurisdiction  ;*  nor  * 
will  equity  assume  jurisdiction  where  one  merely  holds  money 
which  of  right  belongs  to  another,  and  there  is  no  duty  except  to 
pay  it  over?  The  nature  and  extent  of  the  trust  cannot  be  in- 
quired into  collaterally  in  an  action  at  law,^  nor  can  the  acts  of  a 
trustee  de  factohc  questioned  collaterally,* 

It  is  a  familiar  rule  of  equity  that  jurisdiction  once  acquired  is 
retained  by  the  court  until  entire  justice  may  be  done  to  all  par- 
ties. So  the  stricter  rules  of  law  are  not  recognized  where  they 
would  tend  to  limit  the  jurisdiction  inequitably.  And  rights  ap- 
parently unconnected  and  foreign  are  oftentimes  adjusted  by  the 
chancellor,  if  his  assumption  of  jurisdiction  in  this  fashion  will 
prevent  a  multiplicity  of  suits  and  in  the  end  facilitate  justice.' 

difficultj  in  ascertalniDg  the  true  state  But   in   Merchants'  Bank  v.  Jeffries, 

of   the  account   between   the   partlee.  ai  W.  Va.  504,  it  was  held  that  in  a 

.     .    .     It  is  said  that  courts  of  equity  suit  by  a  bank  against  Its  caehier  for  a 

will  decline  to  take  jurisdiction  under  wrongful  use  of  its  funds,  equitj   had 

this  head  where  the  accounts  are,  all  on  jurisdiction  growing  out  of  the  relation 

one   side;  or  where  there  i%  a  single  between   the  cashier  and   the   plaintiff 

matter  on  the  side  of  the  plaintiff  and  bank. 

mere  set-offs  on  the  other  side,  and  Do  An  action  at  law  will  tie  for  the  re- 
discovery Ih  sought."  Citing  Incite  V.  covery  of  money  held  under  a  parol 
Bennett,  7  Cusb,  (Maas.)  449.  trust,   when   the   trust   has   been   per- 

A  party   who,  in   Ignorance   of  the  formed  so  far  that  nothing  remains  to  be 

trust,  furnishes  goods  to  a  trustee  to  done  by  the  trustee  but  to  distribute  the 

carry  on  a  trust  business,  which  is  im-  money.   Chase  v.  Perley,  148  Ma««.  389. 

proved   thereby,  may,   under   Georgia  The  jurisdiction  of  equity,  asto  trusts. 

Code,      3377>  recover   his  debt  out  of  ought  to  be  confined  to  cases  of  control- 

the   trust  estate  in  an  action   at   law.  ling  legal  rights,  vested  and  remaining 

Moore  v.  Lampkin,  63  Ga.  74S.  in   trustees,  created  as   such   in   some 

The  mere  fact  that  one  loaning  proper  mode,  and  should  not  be  ex- 
money  takes  a  note  payable  to  s.  feme  tended  to  all  cases  of  abused  confidence. 
covrrt.  In  trust  for  himself,  will  not  Ashley  v.  Denton,  1  Litt.  (Ky.)  86. 
invest  a  court  of  equity  with  the  juris-  A  bill  for  relief  cannot  be  brought 
diction  of  a  suit  by  his  executor  against  Inequity  against  an  agent,  under  the 
the  debtor  and  the  hueband  and  wife,  head  of  a  trust,  where  the  agency  is 
there  being  noallegation  in  the  bill  that  wholly  closed,  and  no  duty  remains  to 
husband  or  wife  interpose  any  impedi-  be  done  by  the  agent.  Baker  v.  Biddle, 
ments  to  a  recovery  at  law  by  suit  in  Baldw.  (U.S.)  394. 
their  name.  Rowland  v.  Logan,  tl  Where  the  trust  is  completely  eze- 
Ala.  663,  cuted,  and  the  balance  remaining  in  the 

An   action   for   money  had  and  re-  trustee's  hands  is  a  sum  certain,  an  ac- 

celved,  lies  bj  a  beneficiary  against  his  lion  will   lie  at   law   against   him   for 

trustee,   where  the  money    should    be  money  had  and  received.     McLaughlin 

paid  over  on  demand.  Derome  v.  Vose,  v.  Swann,  18  How.  <U.  S.)  117. 

140  Mass.  1175,  1,  Steele  v.  Clark,  77  III.  471. 

The  interposition  of  a  court  of  equity  3.  Hindman  v.  A1edo,6II1.  App.436. 
is  not  necessary,  where  a  trust  fund  has  So  held  in  Douglass  v.  Martin,  103 
been  misapplied.  The  beneficiary  may  III.  35,  where  the  trust  sought  to  be  en- 
follow  it  at  law  as  far  as  he  can  trace  forced  aroseout of  the  depositofmonej 
it.  U.  S,t/.  State  Nat.  Bank,96  U.S. 30.  to  be   paid  over  to  an  attorney,  upon 

Where  the  president  of  a  bank  has  condition  that  he  procure  the  discharge 

misappropriated  the  funds  of  the  bank,  of  a  third  person  from  arrest;  otherwiae 

he  is  not  a  trustee  in  the  sense  that  a  to  be  returned  to  the  depositor.     The 

court  of  equity  will  have  jurisdiction  remedy  is  at  law. 

over  a  suit  against   him  for  the  mis-  3.  Hall  v.  Bryan,  50  Md.  194. 

appropriation  of  the  funds.      Warner  4.  Hodgdon i'.Shannon,44N.H. 57a. 

v.  McMullin,  131  Fa.  St.  370.  6,  Norrisv.  Hassler,ai  Fed.Rep,  401. 
276 


^aovGoOt^lc. 


taMtar*.                TRUSTS  AND  TRUSTEES.  TuMlMlm. 

As  a  rule,  courts  of  equity  have  no  extra-territorial  jurisdiction, 
liiat  is  to  say,  they  will  not  assume  jurisdiction  where  all  the  par- 
ties, as  well  as  the  trust  property,  are  beyond  the  limits  of  the 
state.*     But  after  the  court  has  first  acquired  jurisdiction  of  a 

Ard ice  Duncan  v.  Grafflin,  16  N.  J.  ^crM^and  required  toaccountinJWii' 

Eq.  33S.  Jtrtey.     The  cesluh  que  trujienl  re- 

A  court  of  chancery  may  adjust  in  a  sided  respectiveljr  in  ffevr  Jersey  and 

dngle  luit  the  rights  of  all  the  parties  in  states  distant  from  Minnesota.   Pro- 

who  complain   of  violation    of  trusts  ceedings  were  instituted  bj  tile  trustees 

grawing  out  of  the  same  transaction,  asking  instructions  as  to  investments, 

triien  an  Inquiry  into  one  involves  an  The  court,  by  McGill,  Chancellor,  said  : 

inresUgation  of  the  othen.      Cteghorn  "The  courts  of  a  state,  within  which 

V.  Love,  14  Ga.  590.  a   trustee   must  account,  should  hesi- 

Tnuts  between  the  same  parties  were  tate  to  sanction  an  investment  upon 
created  by  three  different  instruments,  the  security  of  lands  that  are  not  within 
by  the  first  and  second  of  which  the  their  own  jurisdiction,  not  merely  be- 
Inistee  was  to  receive  the  rents  and  cause  in  such  case  they  will  be  left 
proGts  of  the  real  estate  and  the  per-  without  proper  facilities  to  otMain  ac- 
wnal  property,  and  by  the  last  the  curate  and  satisfactory  information 
(nulee  was  to  supply  to  the  cestui  que  concerning  the  investment,  but  also 
ItusI  necessary  board  and  m  a  1  n  t  e-  because  they  will  lose  direct  control  of 
ntDce.  It  was  held  that  these  inetru-  the  fund  itself.  Where  the  trustee  is 
mCQls  contained  only  one  transaction,  without  the  jurisdiction,  it  become* 
■nd  could  notwell  he  effectually  closed  more  important  thattbefundshould  be 
np  by  separate  suits,  one  in  reference  within  it,  for  otherwise  the  courts  may 
to  the  real  and  another  to  the  personal  iind  themselves  stripped,  not  only  of 
(State;  and  as  a  single  aclion  for  this  power  to  properly  investigate  the  con- 
purpose  would  lie  if  both  the  parties  ditlon  of  the  trust,  but  also  of  power  to 
*ere  alive,  there  was  no  good  reason  enforce  their  decrees.  .  .  .  In  the  case 
why  it  should  not  be  brought  in  the  under  consideration,  the  trustees  reside 
mmes  of  the  personal  representatives  and  have  the  trust  funds  in  a  state  dis- 
ud  heirs-at-law  of  the  beneficiary  tant  from  the  state  of  the  courts  to 
sgainst  the  trustee's  representatives;  which  they  must  account,  and  distant 
Ifaat  is,  his  widow  and  heirs-at-law.  from  the  residences  of  their  caj/ivi'f  fuf 
Nor  is  it  a  valid  objection  to  this  mode  Iruntent.  The  continuance  of  such  a 
of  proceeding  that  it  asks  a  convey-  condltionof  aifairsmusttwcondemned. 
UKe  of  the  real  estate  actjuired  by  the  If  It  remains,  the  happeningofcircuin- 
tnutee  to  the  parties  entitled  thereto  ;  stances  may  readily  be  imagined  that 
Ihiibeing only  a  result  whtchfoUows  an  may  not  only  put  the  beneHciarics  of 
sccoonting  for  the  profits  and  rents  of  the  trust  to  great  annoyance,  disad- 
the  real  estate,  and  not  an  independent  vantage,  and  expense,  but  also  render 
cause  of  action.  Richtmyer  v.  Rlcht-  our  courts  powerless  to  do  them  ma- 
mjer,  JO  Barb.  (N.  Y.)  55,  terial  service."  The  cottrts  will  not 
A  trustee  to  whom  a  debtor's  prop-  direct  nor  approve  an  investment  of 
ertj  has  been  conveyed  In  trust  for  the  trust  funds  out  of  the  jurisdiction,  un- 
piyinent  of  all  debts,  not  specifying  less  such  InvcEtment  is  plainly  author- 
tbem,  cannot  as  a  rule  bring  suit  ized  by  the  Instrument  creating  the 
gainst  a  particular  judgment  creditor,  trust.  Gray  v.  Lynch,  8  Gill  (Md.)  403; 
*bo  holds  a  lien  onpart  of  the  land,  to  Amory  r>.  Green.  13  Allen  (Mass.)  41 3- 
■•certain  whether  this  particular  judg-  Brown  v.  French,  125  Mass.  410;  33 
■neol  has  been  paid  in  whole  or  in  part.  Am.  Rep.  2^4;  Hogan  v.  DePeyster,  jo 
In  order  to  avoid  multiplicily  of  suits.  Barb.  {N.  V.)  too;  Rush's  Estate,  i3  Pa. 
however,  he  may  In  a  proper  case  pro-  St.  375;  Coltrane  f.  Worrell,  30  Gratt. 
Cted  as  by  a  creditor's  bill  to  ascertain  (Va.)  434;  Lamar  tj.  Nicoo,  1:2  U.S. 
all  liens,  etc  Ambler  i>.  Leach,  15  W.  453;  Staurt  v.  Stuart,3Beav.43o;  Miles' 
Vs.  ff,-,.  Will.  37 Beav.  579;  Bethell  v.  Abraham, 

1.  Lines  v.  Lines,  143  Pa.  St.  149;  34  L,  R.,  17  Eq.  24 ;  or  unless  such  invest- 

Am.  St.  Rep.  487.  ment    Is    allowed   bj'   statute.      Ex  f. 

In  McCullough   v-  McCullough.  44  Paule,    1    Phil.    570;    Brackenbury's 
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part  of  the  trust  estate,  it  is  entitled  to  administer  the  whole  of 
it,  even  though  a  portion  lies  within  the  domain  of  another  court.' 

If  a  suit  has  been  prematurely  brought,  the  court  will  not  enter- 
tain jurisdiction,  but  will  allow  the  bill  to  be  dismissed  without 
prejudice.* 

3.  Partiei' — a.  Who  May  Sue.— Only  those  who  have  some 
substantial  interest  in  the  administration  of  the  trust  are  entitled 
to  bring  suit  to  enforce  it  or  to  establish  rights  arising  under  it. 
To  this  end  a  stranger  has  no  standing  in  a  court  of  equity.* 


Bui  (     ,  .  ,  ,  

Lea  (Tenn.)  699.     In  Ihis  case  the  set-  agreed  in  writing  that  one  of  them  was 

tlor,  the  trustee,  anil  the  cm/bi' ^ue /rHjf  to  have  the  "sole,  absolute,  and   un- 

all  resided  In  Virgiain,  In  which  state  trammeled  control  "  of  their  respective 

the  real  estate  conveyed  was  also  situ-  interests,  with  authority  to  distribute 

ated.     A  judgment  in  a  Tcfifie.tjee  court  them  from  time  to  time,  aa  he  should 

was  embraced  in  the  trust,  and  when  deem  best,  provided  he  reserved  some 

the  rest  of  the  truEt  fund  had  been  dts-  interest   to  the  parties ;  and   to  spend 

posed  of,  the  settlor  filed  his  bill  in  the  the  money  contributed  b^  those  inter- 

7V»»«Me«courtof  chancery, seeking  to  ested  according  to  his  best  judgment, 

have  the  trust  executed  to  the  trustee's  in  order  to  serve  their  intereels,  a  bill 

account   It  was  held  that  the  TVnnejiec  brought   In   equity  within  six   months 

court  had  jurisdiction.  after    the    agreement,   to   compel   the 

A  bill   in  chancery    may   be  enter-  holder  of  the  various  shares  to  convey 

tained  In  Kenlucky  against  one  who  is  to  the  piaintifT  the  share  he  was  en- 

an  administrator  In  another  state,  and  titled  to,  being  held  premature,  was  dls- 

has  received  "  rents  accruing  since  the  missed. 

deatli  of  the  intestate."   Where  the  heirs  S.  See  a  discussion  of  this  branch  of 

arc  infants  and  reside  in  Kentucky,  he  the  subject  in  Equity  Pleadings,  vol. 

will  be  considered   as  trustee.     Atchl-  6,  pp.  750-751 ;  Parties  to  Actions, 

son  V.  Llndsey,  6  B.  Mon.  (Ky.)  86.  vol.  17,  p.  551. 

1.  Owens  V,   Ohio  Cent.   R.  Co,  10  4.  Perry  on  Trusts,  %  873 ;  White  v. 

Fed.  Rep.  :o.     In  this   case  the  court,  Haynes,  31  Ind,  540;  Tucker  r.  Palmer, 

by  Jackson,  J.,  said :  "  But  one  question  3  Brev.  ( S.  Car.)  47. 

remains   unnoticed,   and    that   Is,   can  A  stranger  to  a  deed  of  trust  cannot 

this  court  extend  its  jurisdiction  over  be  heard  to  complain  of  informalities 

the  defendant  company's  property  be-  and  irregularities  in  the  execution  of 

yond  its  geographical  or  territorial  ju-  Ihe  powers  conferred  by  it.     Marston 

risdiclion  P    This  it  a  trust  estate,  and  v.  Rowe,  43  Ala.  271. 

must  be  administered  as  an  entirety  for  In  a  suit  in  the  nature  of  a  bill  In 

the  protection  of  all  concerned.     It  is  equity  to  enforce  a  trust,  it  appeared 

well   settled  that  the   court   that  first  that  the  plaintiEF  had  no  direct  interest 

takes  jurisdiction  of   a  part  of  a  trust  whatever   in   the   enforcement  of  the 

estate  has  the  legal  right  to  administer  trust,  but  that  there  was  merely  a  pos- 

upon  the  whole.     It  follows  that  this  sibillty  that  in  case  of  its  enforcement, 

court,  having  prior  jurisdiction  ov  er  the  pUintllF  might  become  a  benefici- 

that  portion  of  the  trust  estate  found  in  ary  of  the  trust.     It  was  held  that  thia 

this  circuit,  by  reason  of  the  jurisdic-  was  not  a  snfGcient  interest  on  the  part 

tion  thus  acquired  has  the  right  to  ad-  of   the   plaintiff   to  support   the  suit. 

minister  upon  that  portion  of  the  trust  Female  Assoc,  v.  Beekman,  31   Barb. 

estate  lying   between   the   Ohio  River  (N.  Y.)  56^. 

and  Corning,  Ohio!'  By  the  terms  of  a  will  it  was  provided 

S.  So  held  where,  owing  to  a  pend-  that  a  trustee  should  bold  certain  prop- 
ing  suit  and  other  circumstances,  the  erty  for  the  beneSt  of  the  children  of 
time  was  not  ripe  for  the  relations  of  complainants  and  of  the  wife  of  the 
the  trustee  lo  his  beneliciaries  to  be  trustee,  until  the  death  of  the  last  sur- 
passed upon,  or  for  a  settlement  to  be  vivor  of  complainants  and  the  wife,  at 
compelled.  Albright  i'.  Oyster.ia  which  time  It  should  be  divided  equallj 
Fed.  Rep.  618.  among  the  said  children  or  their  rep- 
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The  trustee,  where  he  is  willing  to  take  the  necessary  step,  is 
the  only  proper  plaintilT  in  suits  instituted  for  the  protection  or 
preservation  of  the  trust  property.*     Such  suits,  if  brought  at  the 


:e  of  lliie  properly  t 


reMDlatires.  Complainants  filed  iheir  of  real 
bill  igainK  the  trustee,  alleging  waste, 
cnilniiDagement.  and  his  insolvency, 
ind  praying  an  injunction  and  the  ap- 
pointment of  a  receiver.  It  was  held 
that  complainants  had  no  interest  in 
the  property  covered  by  the  testator's 
nill.  and  hence  could  not  sue  ;  also  that, 
ilMiild  the  children  for  whose  benefit 
the  triut  was  created  be  made  parties, 
the  court  should  interfere  to  protect 
the  Iriut  property  (or  their  benefit. 
Haylein.  Farmer,  58  Ga.  324. 

1.  As  to  the  power  of  the  tnietee  to 
sue,  MCja/f-d,  this  tMt,  Potuers,  Du- 
lia,  and  Liabilities  0/  He  Trustee— 
Sctfeamd  Limitalions.  See  also  Par- 
ties to  Actions,  vol.  17,  p.  553  et  seq. 

The  trustee  of  an  express  trust  may 
lue  in  bis  own  name.  Merciiants' Bank 
f. McClelland,  9  Colo.  60S;  Clark  v. 
Fosdiek,  ti8  N.  Y.  7 ;  16  Am.  St.  Rep. 
■m;  Lake  i'.  Albert,  37  Minn.  453; 
Woltolt  t'.  Standley,  61  Ind.  igS.  See 
Hawes  on  Parties  to  Actions,  ^  3a,  and 
cuts  cited;  Wetmore  !>.  Hegeman,  88  recovery  of  the 
KY.69;  Winters  V. Rush, 34 Cal.  136;     that  in  such  actions,  they 


ite  to  be  held  \y/  him  in  hli 
:,  made  a  bona  fide  conver- 

held  that  the 
trustee's  interest  in  the  property  wat 
sufficient   to  enable  him   10   maintain 

Trustees  appointed  under  a  law  of 
another  state  to  take  cbnrge  of  the  aa- 
setB,  collect  the  debts,  etc.,  of  a  dis- 
solved corporation,  are  allowed  to  bring 
suit  against  its  debtors  in  I-auisiaHa. 
Planters'  Bank  v.  Bass,  3  La.  Ann.  430. 

A  trustee  appointed  by  the  orphans' 
court,  in  place  of  a  deceased  trustee, 
may  maintain  an  action  for  money  had 
and  received  by  a  third  person  for  the 
beneBt  of  the  trust  estate,  (hough  the  ' 
money  was  received  before  his  appoint- 
ment,    Budd   i^.   Hiler,  27  N.  J.  L,  43. 

The  charter  of  the  Planters'  Bank  at 
Natchez  created  the  commissioners  of 
the  sinking  fund  trusteea  of  the  fund, 
and  empowered  them  to  loan  the  same 
on  interest,  and  to  maintain  suits  for  the 
was  held 


.  Wabash,  e 


-.  Wea 
i^'lnd.  II 

Who  Is  "  Triutae  of  ui  BxprMs  Trait." 
—A  person  with  whom  or  in  whose 
naoie  a  contract  Is  made  for  the  benefit 
of  another,  is  a  "  trustee  of  an  express 
trust."    So  held  where  ostensible  part- 


that  they 
ers.  and  thi 
office,  and 


the  ( 


sinking-fund  commission - 
they  are  incumbents  of  the 
Ttitled  by  law  to  act  as  such 

missioners.      Sinking  Fund   Com- 
lioners  v.  Walker,  6  How,  (Miss.) 

'bile  a  trustee,  who  has  wrongfully 
teaged  trust  property,  is  liable  to 
!   irusl  for  the  loss  sus- 


without  joining  dormant  tained  thereby,  even  though  i 
partners  in  the  action.  Piatt  r.  Iron  honest  belief  that  he  was  acting  for  the 
Eich.  Bank,  83  Wis.  358.  best,  yet  he  has  such  a  pecuniary  inter- 
Citizens  appointed  at  a  town  meet-  est  as  will  authorize  him  to  bring  a  suit 
ing  to  collect   money  subtcril>ed  for  to  restrain  a  statutory  foreclosure  of  the 


le  of  the  town,  and  who  apply  i 
public  purposes,  are  "  trusteea  of  an  ex- 
press trust,"  within  the  meaning  of  the 
Iwdiaaa  statute,  and  may  sue  in  their 
ovn  names  for  such  money.  Dix  v. 
Aken,  30  Ind.  431. 


V.  Cherry,  56  Barb. 
(N.  ■? .)" 635  ;  38  How.  Pr.  (N.  V.)  35'i 
38  Am.  Dec.  433. 

In  a  suit  by  the  trustee  of  an  express 

trust,  it  is  not  necessary  that  (he  name 

of    the   beneficiary   should    appear  in 

Batone  who  contracte  merely  as  the     the  caption.     Philips  v.  Ward.  51  Mo. 

■gent  of  another,  and  baa  no  personal     295. 

■  "   "  ■   '       ■  e  may  maintain  an  action  of 


interest  in  the  contract.  Is 
"  trustee  of  an  express  trust"  within  the 
■Deaning  of  this  statute,  and  cannot  as 
Hcb  sue  in  bis  own  name.  Rawlingg 
1'.  Fuller,  31  Ind.  355. 

In  Ryan  v.  Bibb,  46  Ala.  333,  a  hus- 
biod  who  had  received  from  his  wife's 
guirdian,  funds  belonging  to  the  wife, 
and  appropriated  them  to  the  purchase 


assumfsit  for  money  had  and  received 
for  rent  of  the  beneficiary  collected  and 
in  the  hands  of  his  agent.  Beardslee 
V,  Horton,  3  Mich.  560. 

Trustees  holding  deeds  for  ,;rs/iiif  fifr 
trustent  arc  vested  with  such  an  interest 
as  will  enable  them  to  enforce  the 
agreement    on    which    the    deed   was 
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instance  of  the  beneficiary,  are,  nevertheless,  brought  in  the  name 
of  the  trastee,  and  in  most  cases  with  his  consent,  or  in  conjunc- 
tion with  him.* 

A  bill  brought  by  the  cestui  que  trust  in  his  own  name  is  not 

founded.     Moale  f.  Buchanan,   ii  GUI  converting  it;  the  trustee  must  bring 

&  T.  (Md.)  314.  the  action.     Poage   v.   Beli,    8  Lefgh 

A   trustee,  in  a  trust  deed  made  In  (Va.)  604. 

another    atate,    may    follow   the   trust  Trustees  for  the  payment  of  legacie« 

property    to   Texas    and    enforce    the  and  debts  may  sustain  a  suit,  either  as 

trust  by  suit  without  making  the  bene-  plaintifis  or  defendimts,  without  bring- 

ficieries  parties.     Givens  v.  Davenport,  fng   before   the  court  the  creditor*  or 

8  Tex.  431.  legatees  for  whom  Ihey  are  trustees,  and 

At  law,  a  truBtee  is,  for  all  purposes,  the  decision  of  the  court,  when  fUrly 

vetted  with  a  fee  simple,  and  may  bring  obtained,   will   bind  the  rights  of  the 

suit  for  an  Injury  to  the  estate  without  creditors  and  legatees  against  the  trus- 

reference  to  the  Interest  of  the  cestui  tees.     Miles  v.  Davis,  19  Mo.  408. 

que  trasl.     Mordecai  v.  PBr1(er,3  Dev.  A  trustee  entitled  to  the   rents  and 

(N.  Car,)  415.  profits  of  the  trust  property  may  sue 

Trustees   may   maintain  detinue  for  therefor  in  his  own  name.     Ponder  v. 

trust  estates.     Baker  v.  Washington,  j  McGruder,  43  Ga.  341. 

Stew.  &  F.  (Ala.)  143.  A  note  to  A  and  B,  as  trustees  of  a 

Whether  a  survivor  of  several  trus-  corporation,    must    be   sued    in    their 

tees  can  or  cannot  execute  alone  ali  the  names  as  such,  and  not  in   the  name  of 

duties  and  powers  of  the  trust,  he  may  the  corporation.     Binney  v.  Plumley, 

yet  maintain  a  suit  in  his  name.  Riche-  5  Vt.  500;  26  Am.  Dec.  313. 

lOD  1!.  Ryan,  ij  III.  13.  One  trustee  may  by   an  action  call 

Where  promissory   notes  are   made  upon  hU  co-trustee  to  account.    Vose 

payable  to  A   and    B,  trustees  by  ap-  v.   Galpen,   iS   Abb.   Pr.  (N.   Y.)  96; 

polntment  of  the  court,  or  to  their  sue-  Bartlett    v.    Hatch,   17    Abb.   Pr.   (N, 

cessors  in  trust,  a  successor  In  the  trust  Y.)  461, 

is   not  abie  to  maintain  an  action  on  I.  A  trustee  may  either  bring  suit  in 

the  notes  in  his  own  name,  but  must  hia  own   name  or  in  conjunction  with 

sue  in  the  name  of  A  and  B.    Ingersoll  hit   cestui  gae  Irnsl.      Harris   v.  Me- 

■D.  Cooper,  5  Blackf.  (Ind.)  436.  bane,  66  N.  Car.  334. 

Where  a  husband  had  incumbered  A  trustee  and  a  cestui  qne  irnsi  may 

hisrealestalebyanante-nuptialdecree,  unite  in  a  bill  for  the  recovery  of  the 

hia  widow,  who  was  administratrix  of  trust  estate.  Jennings  v.  Davis,  5  Dana 

his  estate,  was  held  to  possess  euch  an  (Ky.)  137. 

interest  in  the  land  so  incumbered  as  It  is  unnecessary,  in  order  to  enable 

to  entitle  her  to  institute  proceedings  the  cestui  que  trust  to  maintain  a  suit 

Id   a   court  of  equity  to   restrain   the  in   the   name  of  the  trustee,  that   the 

administrator  of  the  deceased  trustee  trustee  should  expressly  authorize  the 

from  intermeddling  with  it  or  with  the  suit.     Chambersberg  Ins.  Co.  v.  Smith, 

trusts   connected   with   it.      Ready   v.  11  Pa.  St  no. 

Hamm,  46  Miss.  432.  Where   an   action   Is  to  be  brought 

In   Paget  v.  Pease,  23  Abb.  N.  Gas.  for  funds  deposited  in  a  bank  by  a  trus- 

<N.  Y.)  290,  It  was  held   (Macomber,  tee  against  the  personal  representatives 

t.,   dissenting)   that    a    trustee   who  of  the  depositor,  It  may  be  carried  on 

eld  the  legal  title  to  the  reversionary  with  the  cestui  que  trust's  consent  and 

interest,  was  the  proper  plaintiff  In  an  by  the  trustee  appointed  to  succeed  the 

action  tor  its  protection,  and  certainly  depositor,  though  the  beneliclary  could 

a  necessary  party  to  the  proceeding  in  have  sued  in  her  own   name.     Macy  v. 

the  absence  of  a  special  showing  to  the  Williams,  55  Hun  (N.  Y.)  489. 

contrary.  A  claim  against  an  executor  for  the 

Where    a   debtor  conveys   personal  recovery  ot  property  left  in  trust  by  his 

property  to  a  trustee  to  secure  to   the  testator  can  only  be  preaented  by  the 

creditor  the  payment  of  a  debt,  snd  a  trustee  and  not  by  the  cesluis  que  trust- 

person  gets  possession  of  the  property  ent  or  their  guardian.     Richardson  w, 

and  applies  it  to  his  own  use,  the  bene-  Prederitze,  35  Mo.  z66. 

ficiary  can  maintain  no  action  at  law  in  Where  a  township  trustee  loans  mon- 

his  own  name  against  the  parties  so  ey  of  the  town  and  takes  a  note  therefor, 
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bad  on  demurrer  because  so  brought,  where  it  appears  in  the  bill 
Ifaat  the  trustee  has  acquired  an  adverse  interest  and  has  been 
made  a  defendant,*  Where  there  is  more  than  one  trustee,  all 
^ould  join.*  But  the  failure  of  one  to  join  in  the  suit  will  not 
deprive  the  others  of  their  right  of  action.*  Where  one  of  the 
trustees  has  committed  a  breach  of  trust,  his  co-trustees  may  sue  to 
restore  the  property,  without  the  cestuis  que  trustent  being  made 
parties  to  the  suit  * 

If  the  trustee  be  merely  nominally  in  charge  of  the  trust  prop- 
erty, the  general  rule  forbids  his  litigating  matters  in  his  own 
name  relating  to  the  trust  without  joining  with  him  all  who  are 
beneficially  interested.  But  this  rule  has  its  exceptions  and  modi- 
iications.* 
Where  the  party  named  as  trustee  in  the  trust  deed  seeks  to 

p«yable  to  himself,   the   town   cannot  15  Mo.  S9;'j5  Am.  Dec.  131;  Coming 

bring  an  action  on  the  note.     Robini  v.  Greene,  33  Barb.  (N.  Y.)  33;  Beacli 

V.  DbhoD,  19  Ind.  304.  v.  Beach,  14  Vt.  38;  39  Am.  Dec.  304; 

The  trustee,  as  the  holder  of  a  legal  Oatman  v.  Barnej,  46  Vt.  594. 

atle  to  the  reversionary  interest,  is  the  3.  Perry  on  TniRtR,  }  8S5  ;  Holland  v. 

proper  party  to  bring  an  action  to  pro-  Baker,  3  Hare   68 ;  Thatcher  v.  Can- 

Icct  it,  and,  in  the  absence  of  special  cir-  dee,  4  Abb.  App.  Dec.  (N.  Y.)  3S7. 

cuniilancet,  it  cannot  be  said  that  he  Is  S.  Where  certain  assets  were  a«- 

nol  a  oecessaiy  party.     Maeomber,  I.,  signed  to  trustees,  and  among  them 

iiistnli»g;  Paget  v.  Pease,  11  Abb.  N.  a  note  made  by   three  persons,  one 

Cat.  (N.  Y.)  igo;  17  Civ.  Pro.  Rep.  of  them   being  one  of  the   trustees,  it 

iN.  Y.)  324.  was  held  that  the  payment  of  the  note 

Uponsuit  being  instituted,  under  the  could  be  enforced  in  equity  at  the  suit 

Bnmt  Records  Statute  of  Illinois,  to  of  the  o  t  h  e  r  trustees.     Faulkner  v. 

cstiblish  title  to  real  estate,  the  trustee  Thompson,  14  Ark.  478. 

nuj  sue  irith  the  consent  of  the  bene-  The  sur-vivor  of  several  co-trustees 

Gdiry  without   making  him   a  party,  may  maintain  a  suit  alone,  where  the 

Harding  v.  Fuller,  141  111.  30S.  right   of  action   survives,   whether   he 

A  utiai  out  trust  may  sue  at  law  in  can  alone  execute  all  the  duties  of  the 

thenameof  the  trustee,  whenever  nee-  trust  or  not.     Rlcheson  -u,  Ryan,  ic 

'-- '  111.13^ 

.     .      , .  4.  Perry   on   Trusts,  *  884:  Wood  V. 

r«lcue  the  right  of  action,  nor  dismiss  Brown,   34   N.  Y.   337;    McGregor  v. 

tbe  suit,  although  he  may  ask  indem-  McGregor,  35  N.  Y.  itS. 

niiysgsinst costs.    Somerville  f.  Totan-  B.  Stlltwell  -o.  McNeelr,  :  N.  J.  Eq. 

»ii:36N.J.  Eq.iii.  305;  Willink   i>.    Morris    Canal,   etc.. 

If  the  trustee  refuses  to  bring  suit  In  i^o.,  4  N.  J,  Eq.  377;  Malin  v.  Malin,  3 

"proper case,  the  beneficiary  may  sue.  Johns.  Ch.  (N,  Y.)  338. 

Owens  V.  Ohio  Cent.  R.  Co.,  30  Fed.  Where  a  bill  filed  by  trustees  seeks 

■^P-  10.  tbe  sale  of  land  vested  in  them  in  trust, 

L  Webb  V.  Vermont,  etc.,  R.  Co.,  and  they  have  not  a  present  absolute 

9  fed.  Rep.  793.  power  of  disposition  over  their  estate, 

Generally,  as  to  the  trustee's  power  accordlngtothetermsofthetrust, their 

to  lue,  see  Ryan  ti.  Bibb,  46  Ala.  333  ;  resluis   are   necessary  parties.     Smith 

O'Neill  V.  Henderson,  ij  Ark.  ^35;  60  v.  Gaines,  39  N.  J.  Eq.  545. 

Am.  Dec.  568;  Worthy  w.  Johnson,  10  A  c«^Hr'jB«  (m*/,  after  reaching  her 

5»-  3S8;  54   Am.   Dec.  393;   Leach  v.  majority,   can   maintain   an   action  in 

Thomss,  27   III.  457;  Governor  v.  her  own  name,  for  waste  to  her  prem- 

ffoodworth,  63    III.  154;   Kirkpatrick  Ises,  without  the  legal  title  being  con- 

".  CIsrk,  13a  III.  341;  33  Am.  SL  Rep.  veyed   to  her,  even  though  there  is  a 

5ji;  Bardstown,   etc.,   R.  Co.  v.  Met-  provision  In  the  trust  deed  that  they 

calfe,  4  Mete.  (Ky,)    199;  81  Am.  Dec.  shall  be  conveyed   t"  *--      "'---'  - 

541;  Lahyf.  Holland, 8  Gill  (Md.) 445;  Dieffendnfer.  1  "  -- 

50  Am.  Dec.  705;  Harney  v.  Dutcher,  In  WIlHnk  v. 
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recover  the  subject-matter  thereof,  he  may  do  so  in  his  individual 
capacity  without  describing  himself  in  the  bill  as  trustee.* 

And  under  the  Missouri  statute  permitting  the  trustee  of  an 
express  trust  to  bring  suit  in  his  own  name,  one  who  is  made  the 
payee  of  a  note,  as  trustee  for  another,  may  sue  upon  the  note  in 
his  own  name  after  the  cestui  que  trust  has  died,  if  no  administra- 
tor has  been  appointed.'* 

Where  the  beneficiaries  are  so  numerous  that  it  would  not  be 
practicable  to  make  them  all  parties  to  the  proceeding,  the  trus- 
tee may  sue  in  his  own  name  without  joining  with  him  all  the 
cestuis  que  trusient.^ 

Suits  for  the  possession  of  real  estate  are  properly  brought  by 
the  party  entitled  to  the  possession,  whether  he  be  trustee  or 
cestui  que  trust.  Thus,  the  trustee  holding  the  legal  title  to  the 
land  is  the  proper  plaii^tiff  to  maintain  trespass  thereon.^  But  the 

4  N.J.  Eq.  377,  the  court  Baid  :  "  The  ties,butif  theexiEtenceorenjojrment  of 
undeniablegeneralrulein  equity  is,  that  it  is  affected  bj  the  prayer  of  the  suit, 
a  nominal  trustee  cannot  bring  a  suit  In  then  they  should  be.  Even  to  the  rule, 
his  own  name  alone,  but  must  sESOciate  in  this  restricted  form,  there  are  nu- 
with  it  the  names  of  the  persons  having  merous  eiceptiona.  .  ,  .  Courts  of 
the  beneficial  interest.  The  cases  cited  equity  exercise  a  large  discretion  in 
on  the  argument  fully  establish  this  the  tnatter,  guided  sometimes  by 
proposition,  and  it  will  be  seen  by  the  slight  circumstances,  and  taking  care, 
case  of  Stillwell  v.  McNeely,  a  N.  ].  Eq.  on  the  one  hand,  that  justice  shall  not 
305,  that  the  rule  is  recosnized  in  this  be  defeated  through  the  impractica- 
court; butitis there statedthatthecourt  billtj  of  bringing  in  all  persons  inter- 
will  hold,  as  they  certainly  must,  a  dis-  ested  in  the  Issue,  and,  on  the  other 
cretionarj  power  to  dispense  with  that  hand,  that  the  rights  of  individuals 
necessity,  in  cases  of  great  inconven-  shall  not  be  determined  when  they  are 
ience,  or  where  unnecessary  expense  neither  heard  nor  represented.  .  .  . 
would  be  incurred.  In  Van  Vechten  v.  It  was  held  in  Lloyd  v.  Smith,  13 
Terry,  a  Johns.  Ch,  (N.  Y.)  197,  on  a  Sim.  457,  that  where  a  hill  seeks  the 
bill  for  foreclosure,  a  nominal  trustee  sale  of  the  real  estate  vested  in  trustees 
was  held  to  be  a  sufficient  party  de-  by  devise,  and  they  have  not  a  present, 
fendant,  because  the  real  owners  were  absolute  power  of  disposition  over  it, 
two  hundred  and  fifty.  This  was  to  according  to  the  terms  of  the  trust, 
avoid  eipense."  And  in  this  case  the  they  do  not  fully  represent  the  cnlah 
court,  OD  the  ground  of  convenience  que  trusteat,  and  the  latter  are  neces- 
and  expediency,  held  that  the  nom-  sary  parties.  This  doctrine  governs  the 
tnal  trustee  could  sue  alone  on  behalf  present  case.  The  trustees  have  not  a 
of  all  parties  in  interesL  present  power  to  sell  either  the  life 
In  Smith  V.  Gaines,  t9  N.  J.  Eq.  545,  estate  or  the  remainder,  nor  to  consent 
the  court,  by  Runyon.  Chancellor,  said  :  10  the  sale  thereof,  and  their  prayerfor 
"  The  general  rule  as  to  parties  in  cases  such  a  sale  is  an  attempt  to  override,  or 
of  trust  is,  that  in  suits  respecting  the  at  least  modify,  the  terms  of  their  trust, 
trust  property,  brought  either  by  or  In  such  an  efiort,  of  course,  they  do  not 
against  the  trustees,  the  cesltiis  que  represent  the  ctsluis  que.  Irustenl,  and 
Iruslenl  are  necessary  parties.  Many  the  latter  are  entitled  to  be  heard  on 
exceptions  have  been  made  to  this  rule,  the  question  whether  it  shall  succeed. 
some  for  convenience,  some  for  the  rea-  They  are,  therefore,  necessary  parties." 
son  that,  by  the  terms  of  the  trust,  or  1.  BromleyT>.  Mitchell,  i55Maes.j09. 
from  the  nature  of  the  suit,  the  trustees  9.  Beck  v.  Haas,  iii  Mo.  364. 
themselves  represented  the  ceituh  que  S.  Bardstown,  etc.,R.  Co,  v.  Metcalfe, 


On  this  latter  ground,  it  has     4Metc,  (Ky.)  199;  81  Am.  Dec.  541.  See 

idownthatwhere  the  only  ob-     also  Van  Vechten  11.  Terry,   1   Johns. 

jectof  the  suit  is  to  transfer  the   trust    Ch,   IN.  Y.)   197;    Wlllink  v.  Morris 


property  into  the  hands  of  the  trustees,     Canal,  etc.,  Co.,  4  N.  J.  Eq.  397. 
theceitaisqarlras/enln^ednotbepar-        4.  Hawes  on   Parties   to  Actions, 
282 
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cestui  que  trust,  \l  entitled  to  the  possession,  may  in  his  own  name 
sue  a  stranger  therefor,*  or  he  may  sue  the  trustee  in  ejectment.* 
Suits  to  compel  the  proper  execution  of  the  trust  may  be  in- 
stituted by  the  beneficiary,"  as  the  one  most  interested,  or,  in  rare 
cases,  by  the  settlor.*    It  has  been  held  that  the  settlor  has  no 


m;  Burns   v.    Sanderson,  13   Fla,  384;  sit  Ion  that   a  conveyance  for  the  legal 

CoiP.  Walker,  j6Me.s'»;  SiemerBv.  eetate  has  been   made  to   the   partie* 

Schrader,  88  Mo.  33.     But  see  Morrow  beneficiallj    interested   In   whom    the 

f.Odom,  14  S.  Car.  613.  trust  ii  a  plain  one,  and  the  court  of 

A  party  who  holds  the  legal  title  to  equity  will  compel  the  trustees  to  make 

property,  coupled  with  a  trust  for  his  a  conveyance.    Dogeett  tr.  Hart,  5  Fla. 

CO- com  plain  ants,  may  confess  the  trust,  115  ;  58  Am.  Dec.  464.. 

(Dd  unite  with  the  parties  holding  the  S.  See  supra,  this  title,  Rigkli  and 

equity  in  a  bill  for  the   recovery  of  Ihe  Jlemedies  of  lit  Beneficiary.     See  also     , 

property.    Marble  ti.  Whale  y,  33  Paktibs  to  Actions,  vol.  17,  p.  651; 

Mils.  157.  Cubberly  v.   Cubberly,   33  N.  J,   Eq. 

A  eesliti  que  trust  cannot  bring  an  8j,  591. 

action  of  ejectment  against  his  trustee,  Where  a  trustee  violates   his   duty, 

unless  a  surrender  of   the  legal  estate  any  of  the  parties  interested  may  call 

it  fairly  to  be  presumed;  but  the  trustee  him   to   account   in  a  court  of  equity. 

can  maintain    the    action    SgalnBt    Ihe  Tuclter  t/.  Palmer,  j  Brev.  {S.  Car.)  47, 

beneficiary,  whose  only  remedy  in  such  Where  property  is  conveyed,  without 

case  is  by   an  injunction.     Brown    v,  consideration,  in   trust,   the  cestui  que 

Combs,  19  N.J.  L.  36.  /ruj^  may  maintain  a  bill  to  enforce  the 

Illinois  Revised  Statutes,  ch.  30,  4  3,  trust  against  the  trustee  who  has  ac- 
provides  that  where  the  trustee  holds  cepted  it.  F<^g  i'.  Middleton,  Riley 
under  a  deed  "  to  the  use,  confidence,  Eq.  (S.  Car.)  103  ;  Baker  v.  Evans,  i 
and  trust"  of  another,  the  title  shall  Winst.  Eq.  (N.  Car.)  109;  Chapman  v. 
be  in  the  cestui  que  trust.  In  United  Wilbur,  4  Oregon  3^, 
Brethren  Church K.FirstM.E.Church,  4.  One  who  claims  to  have  deeded 
138  111.  6o£,  the  conveyance  was  to  A,  land  in  trust  to  be  conveyed  as  a  gift  to 
Band  C,  "trxiEleesof  the  U.B.Church,  a  person  named,  and  that  his  grantee 
.  .  .  their  successors  In  office  and  deeded  it  to  another,  is  a  proper  plain- 
assigns,"  to  have  and  to  hold  '*  to  their  tiff  to  insist  that  his  grantee  execute 
successors  and  assigns  forever."  This  the  trust.  Abbott  n.  Gregory,  39 
vat  held  to  vest  the  title  in  the  trustees  Mich.  68. 

individually  and  not  in  the  church  ;  and  If  a  grant  is  made  for  a  limited  and 

a  suit  in  ejectment  against  a  stranger  defined  purpose,  the  grantor  has  such 

Aould  be  brought  In  their  names.  an  interest  as  enables  him  to  insist,  in  a 

1.  Hawes  on  Parties  to  Actions,  ^  .^2;  court  of  equity,  upon  the  execution  of 

Sedgwick  &  Wait  on  Trial  of  Title  to  the   trust   as    originally  declared    and 

Land.  4333;   Howard  v.   Snelling,  »8  accepted.      Warren  v.  Lyons  City,  33 

Ga.474;  Glover  V,  Stamps,  73  GB.  309;  Iowa  351. 

S4  Am.  Rep.  870.  Strong  v.   Doty,  31  Wis.  381,  was  a 

1.   Where  the  eestuis  que  tmstent  are  suit  by  One  of  the  grantors   in   a  trvst 

entitled   as   such   to  the  possession  of  deed  to   enforce   an   execution   of  the 

land,  and   are   ousted  of  it,  they  may  trust  or  forfeit  the  property.     The  facts 

maintain    ejectment    to   recover  it.  were    as    follows:     Complainant    and 

School   Directors   v.   Dunkleberger,  6  others   conveyed  land  to  trustees  and 

Fa.  St.  19.  their  successors    In   otlice    forever,   in 

A  cestui  que  trust,  after  the  purpose  trust,  to  erect  thereon  a  church  for 
of  the  deed  has  been  satisfied,  may  the  use  of  the  members  of  the  Meth- 
maintain  ejectment  on  a  demise  in  his  odist  Church,  according  to  the  rules 
o*n  name,  though  the  legal  estate  Is  and  discipline  of  the  general  con- 
Hill  Tested  in  the  trustee.  But  it  will  ference,  and,  further,  that  they  should 
be  presumed  that  the  trustee  has  sur-  at  all  times,  forever  afterwards,  permit 
rcitdered  his  estate,  if  there  has  been  a  the  ministers  of  that  denomination  to 
udtfaction  of  the  purposes  of  the  trust,  preach  therein.  The  trustees  built  a 
or  the  beneficial  occupation  in  Ihe  es-  church  building  and  continued  its  use 
tite  by  his  possessors  leads  to  a  suppo-  for  purposes  of  worship  for  thirty  years 
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right  to  maintain  a  suit  merely  to  obtain  a  construction  of  the 
trust  deed,'  that  privilege  being  confined  to  the  trustee  and  the 
cestui  que  trust.  Where  there  are  both  iinmediate  and  remote 
beneficiaries,  the  latter  may  seek  relief  in  equity,  so  long  as  they 
have  an  interest  in  the  administration  of  the  trust  which  the  court  s 
decree  may  affect.*  But  where  their  interest  is  so  remote  that  it 
cannot  be  reached  by  the  decree  of  the  court,  they  cannot,  it 
seems,  be  permitted  to  sue.  'V\i\is, a.  cestui  que  trust,  with  an  inter- 
est in  remainder  or  reversion,  has  no  right  to  apply  to  a  court  of 
equity  for  an  order  affecting  only  the  present  income  of  the  trust 
estate ;  for  to  this  fund  the  life  tenant  alone  would  be  entitled.* 

In  the  event  of  the  death  of  the  beneficiary,  the  trust  may  be 
enforced  at  the  suit  of  his  heirs  at  law,  if  it  concerns  real  property, 
or  of  his  personal  representative,  if  the  trust  relates  to  personalty.* 

An  action  for  an  accounting  or  a  settlement  is  properly  brought 
by  any  beneficiary  in  interest,  and  such  beneficiary  may  sue  on 
his  own  behalf  or  on  behalf  of  all  the  cestuis  que  trustentfi 

It  is  not  necessary  that  all  the  cestuis  que  trustent  join  in  the  suit 
where  their  number  is  so  great  that  it  would  be  impracticable  for 

and  then  abandoned  ii,  aelling  the  lot  mlnistrator  Ib  entitled  to  an  account, 

and  building  to  parties  who  converted  Brown  v.  Ricks,  30  Ga.  777. 

it  Into  a  blacksmith  shop.     It  was  held  A  ceiiui  que  trust  arrived  of  age  riit 

that   the  title  did   not  revert,  and  that  bring  suit  lor  his  share  of  the  fund, 

although  equi  I  J,  at  suit  of  the   parties  without  joininE  minors  entitled  to  sioii- 

interested,  might  compel  a  due  execu-  lar   shares.      Hitchcock  v.   Linsly,  17 

Hon  of  the  trust,  the  complainant,  who  Hun  (N.  Y.)  556. 

was  not  shown  to  l>e  a  member  of  the  A  bill  tiledbj  a  partof  the  cfitvr'j  ;«>« 

M.  E.  Church,  or  to  have  any  more  In-  /rirj/fHMo  recoverthetrust  estate  from 

tereat  than   the  general  public  in  the  one  tortiously  holding  it,  and  to  get  a 

execution  of  the  trust,  could  not  main-  trustee  appointed  to  execute  the  truit, 

lain  an  action  for  that  purpose,  On  the  should    not  be  dismissed  for  want  of 

ground  that  he  was  one  of  the  original  equity,     Howard   v.   Gilbert,   39  Ala. 

grantors.  736. 

1.  I.evj  r>.  Hart,  54  Barb.  (N.  Y.)  348.  In  a  suit  for  the  removal  of  a  trustee, 

1.  Clarke  t:  Deveaux,  i  S.  Car.  173.  under  Minariota  Comp.  Stat  384,  (  16, 

3.  One  who  has  no  present  title  to  all  ihc  persona  intercBted  in  the  trust 
the  beneficial  estate  cannot  sue  to  com-  are  not  compelled  to  join  in  the  action, 
pel  a  trustee  to  convey  his  legal  title,  Goncelier  v,  Foret,  4  Minn,  13. 
provided  the  legal  title  when  so  con-  In  a  suit  byoneof  three  beneficiaries 
veyed  wilE  inure  to  another,  who  is  the  against  the  trustee,  calling  for  an  ac- 
present  beneficial  owner.  Widdicombe  counting  and  the  payment  of  his  third 
V.  ChilderB,  84  Mo.  383.  interest,  the  entire  fund  ma^  not  be 

4.  Ware  I'.  Galveston  City  Co..  m  distributed.  Zimmerman  v.  Frailey, 
U.  S.  170;  Seymour  v.  Freer,  8  Wall.  70  Md,  561. 

(U.  S.J  202.  One  who  has  no  actual  present  title 

B,  A  cestui  que  trust,  after  the  de-  to   a   beneficial   estate,  cannot  sue   to 

ceaee   of  the  party  who  declared  the  compel  a  conveyance  from  the  trustee 

trust,  may  bring  a  suit  in  his  own  name  of  the   legal   estate;  while  in  a  case 

against  the  trustee,  if  the  latter  refuses  where  each  beneficiary  is  entitled  to  the 

to  pay  over.     Tritt  v.  Crotzer,  13  Pa.  aliquot   part    of  an   ascertained   and 

St.  451.  definite  trust  fund,  each  may  sue  forhU 

Where   profits   and   interests   come  part  without  making  the  other  benefi- 

into  the  hands  of  a  trustee,  and  are  not  cisries  parties.     Hubbard  t>.  Burrell,  41 

accounted  for  at  the  cestui  que  trust's  Wis.  365. 

death,  who  has  a  life  interest  in  (he  The   rule  is  otherwise   where  the 

trust  fund,  the  cestui  que  trust's  ad-  amount  of  the  trust  fund  itself  must  be 
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all  to  appear.  A  few  may  sue  for  all,*  or  a  portion  of  the  parties 
in  interest  may  be  sued  as  representatives  of  all.*  Any  substan- 
tial beneficial  interest  will  entitle  the  possessor  to  sue  in  his 
own  name  to  compel  the  administration  of  the  trust.' 

*.  Who  Are  Necessary  Parties  and  Who  Are  Not. — To 
^1  suits  and  actions  involving  the  administration  of  trusts,  trus- 
'^  and  beneficiary  are  necessary  parties.*  If  there  are  two  or 
^ore  trustees,  all  must  be  joined,  if  all  are  to  be  bound  by  the 


determined  bv  ft"  accounting  in  the  ac- 
don.  Eldredge  v.  Putnam,  ijJS  WIb.  305. 
1.  Perry  on  TrueU,  4  SBs ;  Smart  v. 
Bradrtock,  7  Beav.  500 ;  aioia\ey  v. 
Smith.  1  Sim.  8;  PreEton  v.  Grand, 
etc.  Dock  Co,  11  Sim.  337;  Llojd  v. 
Loaring,  6  Ves.  773;  Cockburn  v. 
Thompson,  16  Yea.  311 ;  Taylor  v.  Sal- 
mon, 4  M.  &  C.  134  ;  IlfckenB  v.  Con- 
frere, 4  RusB.  s6i ;  Walworth  v.  Holt, 
4MTI-  &C.619;  Manning  I/.  Theaiger, 
I  S,  &  S.  106 ;  Weld  v.  Bonham,  a  S.  & 
S.  91 ;  Atty.  Gen'l  i-.  Heelta,  3  Sim.  & 
S.  67;  Batcman  v.  Margerison,6  Hare 
496.  But  compare  Harrlnon  t>.  Stew- 
artMn,  3  Hare  533,  where  there  were 
twenty-one  benraciaries  and  alt  were 
required  to  appear.  And  Rathbone  v. 
Stocking,!  Barb.  (N.  Y.)  135,  where 
it  vu  held  that  where  eeveral  persona 
art  interested  in  a  trust  fund.  In  une- 
qual proportion*,  no  action  at  law  will 
Ue  bj  either  party  for  his  share  until 
■  dittributlon  has  been  made,  and  the 
proportion  of  each,  and  his  right  thereto, 
ucertaiDed  and  settled. 

I  Perry  On  Trusts,  %  885 ;  Adair  v. 
NriF  Rirer  Co,  11  Ves.  429;  London 
1'.  Richmond,  a  Vern.  431  ;  Meux  v. 
Msltby,  3  Swanst.  277;  Milbani  t. 
Collier,  i  Coll.  237;  Harvey  v.  Har- 
Ttj,  4  Beav.  315 ;  Bunnett  v.  Foster,  7 
Beav,  540. 

The  IJeneficlaTy  has  a  right  of  action 
in  chtincery  to  compel  the  Epecihc  per- 
brmance  of  a  contract  made  by  a  third 
person  with  the  trustee  tor  the  pur- 
cfiwe  of  land  conveyed  by  the  deed  of 
trust,  and  he  may  make  the  trustee  and 
tlie  purchaser  oi  the  land  and  the  set- 
tlor in  the  deed  of  trust  parties  defend- 
ant, although,  as  a  rule,  the  proper  pro- 
cedure would  require  the  trustee  and 
the  beneficiary  to  unite  in  bringing 
suit  Fleming  i;.  Holt,  12  W.Va.  143. 
1.  Where  A  gave  land  for  the  use  of 
ill  religious  denominations  professing 
theChrietian  faith,  upon  which  a  bouse 
for  public  worship  wag  built  by  indi- 
"idoali  of  the  difTerent  denominations, 
it  was  held  that  any  ctstai  que  trust 


having  an  interest  In  the  use,  might 
maintain  proceedings  in  equity  to  com- 
pel a  performance  of  the  trust  accord- 
ing to  the  intent  of  the  donor.  Bap- 
ti«t  Church  T!.  Presbyterian  Church. 
18  B.  Mon.  (Kv.)  63s. 

When  suit  Is  brought  to  compel  an 
accounting  by  the  trustees,  the  real 
owner  of  shares  obtained  by  fraud  from 
the  trustees  by  a  nominal  owner,  is  a 
proper  plaintiff,  although  such  real 
owner  has  not  complied  with  the  trust 
agreement,  compliance  by  the  nominal 
owner  accruing  to  the  benefit  of  the 
real  owner.  Hazard  t>.  Dillon,  34  Fed. 
Rep.  485- 

Under  the  Delaware  procedure,  the 
eldest  male  heir  of  a  deceased  trustee 
is  the  proper  plaintiff  In  a  suit  in  eject- 
ment to  recover  the  land  claimed  un- 
der the  trust.  McMullen  v.  Lank,  4 
Houst.  (Del.)  648. 

A  special  and  express  trust,  created 
by  the  appropriation  of  a  lot  for  burial 
purposes  by  a  cemetery  association, 
and  the  appropriation  of  the  surplus 
means  of  the  association  solely  to  chari- 
table uses,  are  objects  which  will  be 
upheld,  and  a  performance  of  the  trust 
enforced  in  equity  on  the  application 
of  any  member  of  the  association,  where 
there  has  been  an  abuse  of  the  trust. 
Hullman  v.  Honcomp,  5  Ohio  St.  237. 

4.  See  EqjjiTY  Plrading,  vol.6,  pp. 
7SO,  7S';  Parties  to  Actions,  vol. 
17,  p.  651.  For  exceptions  to  the  rule, 
see  Moore  v.  Hood,  9  Rich.  Eq.  (S, 
Car.)  311 ;  70  Am.  Dec.  aio. 

The  TmstM  a  Heceaaary  ?Mt7. — In  a 
bill  brought  by  a  beneficiary  for  the  re- 
__    __     _<■ -    .lleged  to  be  due 


him,  "the 


e  Is  I 


legal  interest.     Carter  i^.  Jones 
Eq-  (N.  Car.)  196;  49  Am.  Dec.  4 i 5. 
A  trustee  is  a  necessary  parly  to  a 

ing  hitn  in  the  bil!  without  serving  pa- 
pers on  hira  does  not  make  him  a  party. 
Cassidy  I'.  McDaniel,  18  Mon.  (Ky.) 
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decree  o(  the  court.*     And  all  cestuis  que  truslent  must  be  before 
the  court   either  as   suitors   or  defendants,^   unless   the   party 


Where  a  suit  is  brought  to  enforce  a 
trust,  the  trustee,  though  a  minor,  is  a 
necessarj'  party,  and  it  cannot  be  main- 
tained against  the  guardian  of  such 
minor  alone.  Wakefield  v.  Marr,  65 
Me.  341. 

The  court  cannot  take  juriedtction  of 
the  legal  title  to  trust  property  without 
making  the  trustee  a  party.  Phippa  v. 
Tarpiey,  36  Miss.  597. 

To  subject  trust  property,  at  law,  to 
the  payment  of  a  debt  for  which  it  may 
be  liable,  the  mode  indicated  by  the 
Georgia  Code,  4  3301  el  seg.,  must  be 
followed,  and  the  trustee,  or  if  none, 
then  the  heneRciary,  must  be  made  a 
party  defendant.  Brown  v.  Tucker,  47 
Ga.  485. 

To  a  suit  brought  by  a  stranger  to 
defeat  the  trust,  a  Iruelee  with  general 
powers  and  important  duties  In  relation 
to  the  trust,  is  a  necessary  party.  Mc- 
Arthur  v.  Scolt,  1 13  U.  S.  340. 

If  the  truBt  is  an  active  One,  and  the 
tItU  is  in  the  trustee  for  the  use  of  a 

is  ft  necessary  parly  to  a  suit  to  devest 
the  beneficiary's  intereslB,  O'Hara  f. 
■McConnell,  93  U.  S.  150. 

A  conveved  personal  property  to  B, 
in  trust  to  "sell  and  pay  the  claim  of  C. 
In  a  suit  by  C  to  foreclose  the  deed  of 
trust,  praying  judgment  for  the  amount 
due  and  for  the  sale  of  the  property,  it 
was  held  that  the  trustee  should  be 
made  a  party-  Tucker  v.  Silver,  9 
Iowa  261. 

Tniit«e  and  Bene&oUry. — Both  the 
trustee  and  the  l>enefi claries  must  )>e 
parties  to  a  proceeding  to  enforce  a 
mechanic's  lien  against  the  trust  prop- 
erty. Columbia  Bldg.,  etc.,  Co.  v.  Tay- 
lor, »5  111.  App.  4:9. 

In  suits  affecting  the  trust  property, 
whether  brought  by  the  trustee  or 
against  him,  the  beneficiaries,  as  welt 
as  the  trustee,  must  generally  be  made 
parties.   Carey  v.  Brown,  92  U.  S.  171. 

In  a  suit  by  a  trustee  for  any  matter 
concerning  the  performance  of  the 
trust,  the  ceslai  que  trust  must  be  made 
a  party.  Burney  v.  Spear,  17  Ga.  113  ; 
Hall  f.  Harris,  11  Tex.  300. 

In  suits  in  equity  respecting  trust 
property,  the  crslui  q«e  trust  is  a  nec- 
essary party.  Day  v.  Wetherby,  39 
Wis.  363. 

Where  a  trust  deed  gave  Jones  pos- 
session and  use  of  a  tract  of  land  for  life. 


it  was  held  that  the  trustee  could  not,  in 
Jones'  life,  recover  from  a  railroad  com- 
pany a  strip   thereof  granted  to  it  by 

Jones  for  a  road-bed,  until  Jones'  right 
of  possession  had  been  adjudged  Jor- 
feited.  This  could  only  be  done  in  a 
case  <o  which  he  should  be  made  a 
party.  Tutt  v.  Port  Royal,  etc.,  R.  Co., 

1.  All  tlie  TmrtM*. — Perry  on  Trusts, 
4876;  Heath  I..  Erie  R.  Co.,8Blatchf. 
(U.  S.)  347  ;  Hutchinson  -d.  Kyt^t,  117 
111.  55S;  Lexington  i>.  McConnell,  % 
A.  K.  Marsh,  (Ky.)  134;  Munch  v. 
Cockerell,    8    Sim.    319;  Tarleton    o. 


dall,  14  Beav.  344:  Rehden  v.  Wesley. 
29  Beav.  215;  Fletcher  v.  Green,  33 
Beav.  513  ;  Willie  v.  Ellice.  6  Hare 
50s;  lit  reChertsey  Market,  6  Price  378. 
The  court  will  not  decline  jurisdiction 
of  a  suit  to  foreclose  a  mortgage  exe- 
cuted to  secure  canal  bonds,  because 
one  of  five  trustees  cannot  be  made  a 
part}',  If  the  other  four  are  before  the 
court.  Stewart  v.  Chesapeake,  etc.. 
Canal  Co.,  4  Hughes  (U.  S.)  ^l, 

sary  party  to  a  suit  against  a  co-trustee 
for  mismanagement,  by  the  latter,  of  the 
trust  estate,  Earle  !>,  Earle,48  N.  Y. 
Super.  Ct.  18. 

1.  Beneflclarles  to  1>e  Kada  Fartlra- — 
Every  person  interested  in  a  trust  es- 
tate should  be  made  a  party  In  a  suit 
for  Its  administration.  Elam  v.  Gar- 
rard, 35  Ga.  557. 

The  cestui  que  trust  must  be  made 
a  party,  and  if  there  are  more  than  one, 
all  are  necessary,  if  it  is  practicable  to 
join  them  in  the  suit-  Boyden  v.  Part- 
ridge, 2  Gray  (Mass.)  190;  Laurial  I'. 
Stratton,  n  Fed-  Rep.  107;  First  Nat. 
Bank  -u.  Crafts,  145  Mass.  444;  Lyman, 
Petitioner,  11  R-  I,  157;  Holland  v. 
Baker,  3  Hare  68.  See  Ridgeway  f. 
Potter,  114  111.  457, 

Cestuis  que  truslent  should,  in  gen- 
eral, be  made  parties  to  a  bill  of  equity 
which  affects  their  interests.  Piatt  v. 
Oliver,!  McLean  (U.  S.)  367. 

In  a  suit  against  the  trustees  to  have 
a  purchase  of  the  trust  estate  by  them 
declared  to  be  for  the  benefit  of  the 
beneficiaries,  the  latter  must  all  be 
joined  in  the  suit.  Campbell  v.  John- 
son, I  Sandf.  Ch,  (N.  Y.)  14S, 


^aovGoOt^lc 


TRUSTS  AND   TRUSTEES. 


PwtlM. 


All  the  partie*  fnteretted  should  be 
joiiKd  in  a  suit  to  tubject  the  trust  fund 
toUwiatiEractionof  a  judgment  at  law. 
Helmc.  Hardin,  z  B.  Mon.  {Ky.)  331. 
A  creditor  seeking  to  carry  into  effect 
ui  luignment  in  trust  for  the  creditors' 
benefit,  and  to  obtain  hia  share  of  the 
tnutfund,  must  make  all  tbe  creditors 
ptrtit*.  or  he  must  sue  for  himself  and 
the  other  creditors,  who  maj'  come  in 
■ad  utiifjr  their  demands.  Brjant  v. 
RtBMll.  23Plck.  (Mau.)  508;  Haugh- 
ion  D,  Davis,  33  Me.  aS, 

A  trustee  is  not  allowed  to  proceed 
Id  rindicate  tbe  title  intrusted  to  him 
(Tom  an  adverse  claim  bj  a  bill  of  equity, 
without  making  a  rtjlui  qut  trust  a 
party.  Blake  v.  Aliman,  j  Jones  Eq. 
(N.  Car. )  407  ;  Reed  v.  Reed,  iG  N.  J. 
Eq.  148. 

A  beneficiary,  who  was  entitled  to  a 
fnclional  share  of  the  income  of  an  es- 
Ute  in  the  hands  of  a  trustee,  tued  the 
tnittee  for  an  accounting,  in  order  that 
the  complainant's  share  of  the  income 
might  be  ascertained.  It  was  held  that 
the  rtstuisqtit  (r»u/e)i/ entitled  to  the  re- 
mainder of  the  net  income  should  have 
been  joined  in  the  suit,  so  that,  by  bind- 
ing ihem  by  the  accounting,  future  liti- 
gltion  and  accountings  might  be  pre- 
rented,  and  the  trustee  might  safely 
eiecute  the  decree  in  favor  of  the  com- 
plainant, Speakman  v,  Tatem,  45  N. 
J.Eq.388. 

Where  an  action  is  brought  against 
>  trustee  for  a  distributive  share  of  an 
otatc  which  he  Is  bound  to  divide 
miong  different  persons,  and  the  pro- 
portionate share  of  each  has  not  yet 
bKn  lEcertai  ned ,  all  such  persons  must 
lie  JDined  in  [he  action.  General  Mut. 
Ins.  Co.  V.  Benson,  5  Duer  (N.  Y.)  168. 
A  bill  In  equity  averred  that  the 
plaintiifwas  executor  of  the  estate  of 
B,  who  was  executor  and  trustee  of 
the  estate  of  C,  a  citizen  of  Georgia,  a 
portion  of  which  consisted  of  certain 
ilock  of  a  Peimiyl-aania  coal  company, 
tnd  prayed  that  this  stock  be  trans- 
ferred to  A,  and  the  dividends  be  paid 
to  A.  The  answer  admitted  these  aver- 
ments to  be  true,  but  prayed  that  the 
"ilniique  fras/eni  be  made  parties  to 
the  bill,  and  that  copies  of  the  wills 
ind  letters  testamentary  be  produced. 
Itwu  held  thatadecreedirectingKuch 
transfer  and  payment,  without  first 
granting  the  company's  prayer,  was 
<rror.  Lehigh  Coal,  etc.,  Co.'s  Appeal, 
88  Pa.  St.  499. 

The  doctrine  that,  where  a  breach  of 
tnut  is  charged,  and  where  no  other 


general  rule  or  order  of  the  court  in- 
terferes, and  the  (acts  demand  a  con- 
tribution or  B  recovery  over,  all  per- 
sons who  should  be  before  the  court  to 
enable  it  to  make  a  full  and  final  judg- 
ment, are  necessary  parties,  has  not 
been  abrogated  by  the  A>w  fork 
Code.  Sherman  u.  Parish,  53  N.Y.  483. 

Where  a  trustee  is  called  upon  to 
account  for  the  trust  moneys,  all  the 
cestais  que  truitrnl  should  be  made 
parties  to  the  suit,  that  there  may  be  n 
single  accounting,  and  that  all  parties  . 
interested  in  It  may  be  tfound  by  it. 
Speakman  v.  Tatem,  45  N.T.  Eq,  38S; 
Hamm  I..  Stevens,  1  Vern.  no;  Van- 
derpool  v.  Davenport,  3  N.  J,  Eq.  I2j. 

A  modificallon  of  the  rule  has  been 
noted  elsewhere  in  this  article,  and  is 
as  follows :  Where  one  of  Feveral  cfs- 
tuiigue  Imsienl  entitled  to  a  certain  ali- 
quot share  of  a  certain  sum  seeks  to  re- 
cover from  the  trustee  his  share  of  that 
sum,  he  need  not  make  the  owners  of 
the  remaining  shares  parlies  to  the 
suit.  Speakman  v.  Tatem,  45  N.  J. 
Eq.  38S;  Hubbard  i'.  Burrell,  41  Wis. 
365;  Hares  I.  Stringer,  15  Beav.  306; 
Marryatt  v.  Maryait,  23  L,J.  Ch.  N.  S. 
876;  Hughson  v.  Cookson,  31  Y.  &  C. 
SjS;  Hunt  v.  Peacock,  11  lur,  555; 
Smith  V.  Snow,  3  Madd.  10 ;  Hutcliin- 
son  r.  Townsend,  3  Kcen67i;;  Perry  t/, 
Knott,  5  Beav.  293;  Piatt  r,  Oliver,  3 
McLean  (U.  S,)  307;  Van  Wart  v. 
Price,  i4Abb.  Pr.  [N.  Y,  Supreme  Ct.) 
4.  note;HauensleinT.Kul!,59How.PT. 
(N.  Y,  Supreme  Ct,)  24;  General  Mm, 
Ins,  Co.  V.  Benson.  5  Duer  (N.  Y.)  168 ; 
Wing  V.  Bull,  38  Hun  (N,  Y.)  391; 
Power  V.  Hathaway,  43  Barb,  (N,  Y.) 

Where  a  breach  of  trust  is  alleged,  all 
the  raluis  que  Iruslent  must  be  joined, 
even  though  their  respective  inlereaia 
are  fixed.  Lanaghan  v.  Smith,  3  Phiil, 
joi  ;  Williams  v.  Powell,  3  Phill.339; 
Hunch  V.  Cockerell,8Sim.33i:  Kefl- 
away  ti.  Johnson,  ;  Beav.  319  ;  Ling  v. 
Colman,  10  Beav.  370;  Hall  v.  Austin, 
2  Coll.  570. 

Where  a  bill  is  filed  for  an  account, 
and  to  execute  a  trust  created  by  a 
deed  absolute  on  its  face,  but  really  ex- 


benefit,  his  widow  and  heirs  must  lie 
joined  in  the  suit,  as  should  also  alt 
persons  whose  interests  are  involved  in 
the  issue,  or  who  would  be  affected  by 
the  decree.  Pence  v.  Pence,  13  N.J. 
Eq.  357. 

A  person  seeking  to  enforce  a  claim 
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seeking   relief   sues   authoritatively  on  behalf  of  all   the   bene- 
ficiaries.* 

The  heirs  and  personal  representatives  of  the  trustee,'  the  heirs 
and  personal  representatives  of  a  deceased  beneficiary,'  the  heirs 


forneceBsaries  against  the  Irust  property 
of  a  mother  and  her  children,  if  he  seeks 
a  Bate  of  any  part  of  the  trust  property, 
must  join  both  the  mother  and  children, 
if  both  are  cesluis  que  IrHslenl.  Prew- 
ett  V.  Lamb,  36  Mlas.  495. 

Where  the  amount  of  a  trust  fund  for 
the  creditors  is  not  fixed,  and  an  account 
muBt  be  taken  to  fix  it,  all  the  ceHuu 
que  trustent  must  be  joined  either  as 
plaintiffs  or  defendant!,  and  the  Act  of 
CongreGB  of  Feb.  iSth,  1S39,  does  not 
enable  the  court  to  proceed  without 
them,  to  make  a  decree  distributing 
parts  of  the  fund  to  those  entitled  to 
them  in  severaltv.  Green  -i'.  Siseon,  3 
Curt.  (U.S.)  171- 

A  trustee  held  slock  belonging  to 
several  persons  to  whom  advances  had 
been  made  on  it  by  the  plaintiff;  two 
of  the  stockholders  refused  to  pay  the 
advances.  A  tnll  filed  against  them  and 
the  trustee,  was  held  insufficient  for  not 
making  other  stockholders  parties. 
Jamison  v.  Stewart,  14  Phita.  (Pa.)  134. 

In  an  action  for  relief  against  a  mort- 
gage held  by  the  trustee,  the  cestuis  que 
/rtu/fli)/ should  be  made  parties.  Clem- 
ons  V.  Elder,  9  Iowa  371. 

In  a  bill  to  enjoin  a  trustee  from  as- 
serting his  title  or  conveying  it  away, 
or  to  compel  him  to  convey  it  to  one  to 
whom  the  beneficiary  has  transferred 
his  interest,  the  beneficiary  is  a  neces- 
sary party.  Richards  -d.  Richards,  9 
Gray  (Mass.)  313. 

A  bill  in  equity  to  restrain  a  misap- 

Kllcation  of  a  fund  held  by  a  corporation 
I  trust,  cannot  be  brought  against  the 
trustees  appointed  by  the  corporatioti 
to  hold  and  manage  the  fund,  unless 
the  corporation  is  made  a  party  to  the 
bill.  Tlbballs  -v.  Bidwell,  i  Gray 
(Mass.)  399. 

Where  three  out  of  four  trustees  of 
church  property,  executed  notes  for  the 
church's  debt,  and  one  of  them  paid 
the  notes,  and  the  la  tier's  executor 
filed  a  bill  against  two  other  trustees  to 
have  a  lien  declared  upon  the  church 
property  in  his  favor  on  account  of  the 
money  paid,  it  was  held  that  the  fourth 
trustee  should  be  made  a  party,  and  also 
the  members  of  the  church  beneficiaries 
of  the  trust.  Headrick  v.  Ruble,  10 
Lea(Tenn.)  15. 

A   court   of   equity   will  decree  the 


specific  performance  by  a  trustee  of  ■ 
contract,  when  such  contract  conforms 
to  the  law  of  his  trust  and  his  duty  as 
to  the  improvement  of  the  trust  prop- 
erty, and  where  the  party  with  whom 
the  contract  is  made  has  performed  bis 
part.  Where  the  specific  performance 
of  such  a  contract  is  sought,  aSecting 
to  a  great  extent  the  interests  of  the 
cestuis  que  Iruslent,  they  should  be 
parties  to  the  suit.  Trustees,  etc.  v. 
Gleason,  15  Fla.  384. 

In  a  proceeding  to  enforce  a  me- 
chanic's lien  upon  trust  property,  both 
trustee  and  beneficiary  should  be  made 
parties.  See  Mechanics'  Liens,  vol. 
15,  p.  167. 

1.  Where  the  parties  to  a  trust  deed 


that  it 


r  im- 


possibility to  bring  them  all  before  the 
court,  the  cause  may  proceed.  If  a  suf- 
ficient number  are  parties  on  each  side 
to  sustain  the  controversy.  U.  S. 
Bank  v.  Huth,  4  B.  Mon.  (Ky.)  413. 

a.  Greenleaf  v.  Queen,  1  Pet.  ( If.  S.) 
138;  Skiles  V.  Swit»er,  11  111.  533;  /«  re 
Abbott's  Petition,  55  Me.  580;  Plumley 
z'.  Plumley,  8  N.J.  Eq.  511;  WiUiam- 
Bon  u.Wickersham,  3  Coldw.  (Tenn.jja. 

Land  was  conveyed  to  A  In  trust  to 
permit  B  to  enjoy  it  for  life,  and  at  B's 
death  to  convey  the  land  to  her  children 
then  living,  and  to  the  children  of  those 
deceased.  On  G's  death  the  trust  was 
held  to  l>e  not  executed,  so  that,  in  an 
action  for  partition,  A  being  dead,  A's 
heir  was  a  necessary  party.  Huckabee 
V.  Newton,  23  S.  Car.  191. 

In  a  suit  to  declare  a  resulting  trust 
in  land  purchased  with  the  plaintiff's 
money,  the  deed  being  taken  in  the 
name  of  the  purchaser,  an  heir  of  the 
deceased  purchaser  was  held  to  be  a 
necessary  party.  Freemen  v.  Russell, 
40  Ark.  i;6. 

But  iii  Hawley  v.  Ross,  7  Paige  (N. 
Y.)  103,  it  was  held  thatupon  the  death 
of  the  trustee  of  a  bond  for  the  benefit 
of  the  obligor's  children,  since  the  revi- 
sion of  the  statutes,  the  personal  repre- 
sentativcB  of  the  truBtee  had  no  Interest 
in  the  appointment  of  a  new  trustee. 

t.  Kelly  V.  Karsner,  7]  Ala.  106; 
Covington,  etc.,  R.  Co.  v.  Bowler,  9 
BuBh  (Ky.)  46S. 

Where  a  misappropriated  trust  fund 
is  composed  in  part  of  personal  prop- 
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and  representatives  of  the  testator,  where  the  trust  is  testamen* 
tary  in  its  nature, *  the  debtors  of  a  judgment  debtor  in  a  pro- 
ceeding in  chancery  to  confiscate  or  garnishee  their  debts  *  are, 
under  certain  circumstances,  necessary  parties.  And,  generally 
speaking,  ail  persons  whose  rights  or  interests  under  the  peculiar 
circumstances  of  the  case  are  liable  to'  be  affected  by  such  a  de- 
CTec  as  the  chancellor  has  power  to  award,  should  be  joined  as 
parties.* 

And  where  the  trustee  is  charged  with  having  converted  the  es- 
tate to  his  own  use  by  wrongfully  conspiring  with  a  third  person, 


crtv,  the  heirs  and  the  administrator  of 
1  i^Kctsed  cetlui  qut  Irutt  should  be 
TDlde  pirtieB  In  so  action  to  recover 
die  one ;  and  where  the  trust  prop- 
erty is  partlj  real  and  partly  personal, 
the  heirs  and  the  legal  representatives 
or  all  the  beneficiaries  may  join  in  one 
ution  to  recover  the  whole.  Butlerii, 
Lawson,  72  Mo.  337. 
1.  Allen  I-.  Siinoni,  1  Curt,  (U,  S.) 

Where  a  bill  is  Sled  In  behalf  ofa  dev. 
iiee.  against  the  trustees  of  the  testa- 
tor') estate,  praying  in  general  terms  for 
in  account  of  the  estate  and  effects  of 
ihe  testator  and  of  every  part  thereof, 
wilhoul  confining  the  prayer  to  the  es- 
tate which  has  come  to  the  hands  of  the 
trustee  as  such,  the  personal  represent- 
iCives  of  the  testator  should  be  joined 
lit.     Shennan  i>,  Burnham,  6 


700. 

1.  Properly  was  conveyed  to  a  trus- 
tee, the  proceeds  to  be  applied  first,  to 
fiee  the  maker  and  the  indorser  from 
Iheir  liability  upon  a  protnissoiy  note, 
the  balance  to  be  accounted  for  to  the 
grantor.  Upon  a  suit  in  equity  against 
the  trustee  by  the  grantor.  It  was  held 
that  the  maker  and  Indorser  of  the 
note  were  necessary  parties.  Fish  v. 
Berkey,  10  Minn.  199. 

A,  who  had  been  guardian  of  B, 
brought  his  bill  against  C,  his  succes- 
sor In  thit^office,  for  an  alleged  balance. 
Upon  C's  filing  a  cross-bill  alleging  a 
balance  to  be  due  to  B,  it  was  held  that 
B  should  have  been  a  partr  to  the  suit. 
Campbell  o.   Williams,  3' T,  B.  Mon. 

if. 


of  Bt( 


[fA  plac 


t  In  the  hands 


a  rcfuaal  by  B  to  convey  thf 
thui  purchased  to  C,  a  bill  of  equity  to 
enforce  such  trust  must  be  brought  in 
Ihenameof  C,and  A  cannot  devise  the 
land  thus  purchased,  so  as  to  enable  D, 
J7  C.  of  L. — 19  2) 


the  devisee,  to  compel  a  conveyance  to 
himself;  and  if  D  claims  ■  conveyance 
from  B  under  a  transfer  of  C's  equi- 
table right,  C  must  be  a  party  to  the 


stand  in  the  way  of  younger  judgment 
liens,  after  the  debts  secured  by  it 
have  become  due,  a  court  of  equltv,  at 
a  suit  of  the  judgment  creditor.  If  the 
rents  and  profits  of  the  property  will 
not  satisfy  the  liens  In  five  years,  will 
direct  ■  sate  of  the  property,  and  not 
merely  of  the  equity  of  redemption. 
Laidley  v.  Hinchman,  3  W.  Va.  433. 

AH  the  trust  creditors  should  be 
parties  to  such  a  suit.  L.aidley  v. 
Hinchman,  3  W.  Va.  423. 

If  an  assignee  in  insolvency,  by  leave 
of  court,  sells  the  estate  of  his  assignor, 
and  acting  through  third  persons  be- 
comes the  purchaser,  and  thereafter 
manages  the  estate  for  his  own  benefit 
and  for  the  benefit  of  other  persons, 
the  court  will  require  that  the  persons 
interested  with  the  assignee  in  the  pur- 
chase, be  made  parties  to  a  suit  brought 
to  compel  him  to  account  for  the  prof- 
its made  by  him  after  the  sale.  First 
NaL  Bank  v.  Crafts,  145  Mass.  444. 
,  A  bill  filed  for  an  account  of  the  res- 
idue of  the  testator's  estate,  directed  by 
his  will  to  remain  in  the  hands  of  his 
executors  for  a  period  of  twenty  j'ears 
after  his  decease,  in  trust,  for  his  chil- 
dren and  grandchildren,  and  at  the  end 
of  that  time  to  be  d  i  v  i  d  e  d  between 
them.  Is  demurrable  for  want  of  parties, 
unless  all  persons  Interested  in  the 
trust  property  are  made  parties  to  the 
bill,  or  those  omitted  are  unknown  or 
out  of  the  jurisdiction,  or  have  been 
fully  accounted  with,  and  such  excuse 
for  not  joining  them  Es  stated  in  the  bill. 
D'Wolf  !■.  D'Wolf,  4  R.  I.  450.  And 
see  geijerally  Richardson  v.  Rlchard- 


:,  all  persons  beneficially 
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it  is  proper  to  sue  both  the  trustee  and  the  confederate,  for  they 
are  joinUy  liable  and  may  be  sued  jointly  in  the  county  where 
either  resides.* 

The  following  have  been  held,  under  the  circumstances  of  the 
case,  not  to  be  necessaiy  parties :  A  former  trustee  who  has 
been  divested  of  all  title  and  interest  in  the  trust  estate,*  the 
heirs  of  a  trustee,'  his  personal  representatives  or  the  sureties 
upon  his  bond,^  the  trustee  himself,  in  a  suit  where  a  debtor,  to 
secure  a  debt,  had  assigned  a  judgment  in  trust  for  one  of  two 
co-sureties  for  him,  and  the  other  surety  sues  to  apply  the  judg- 
ment to  the  debt,*  the  cestui  que  trust  in  certain  contingencies,* 

fnteiested  should  be  made  parties.    Re-  6.  Kerns  v.  Chambers,  3  Ired.  Eq. 

gui  I/.  West,  115  Hi.  603.  (N.  Car.)  576. 

To  a  bill  filed  to  establish  a  tniBt  In  t.  See  White  v.  Haj'qes,  33  Iiid.  34a  ; 

the  case  of  lands  held  by  a  decedent  in  Mites  v.  Davis,  19   Mo.  4^;   Coc   i'. 

tee,  the  widow  and   her  husband  by  a  Beckwith,  31  Barb,  (N.  Y .)  339. 

second  marriage,  are  necessary  parties.  Where  an  executor  filee  a  faill  to  exe- 

Bailey  v.  West,  41  111.  290.  cute  the  trusts  declared  by  the  will,  the 

1.  Shiver*  t.  Palmer,  14  Ga,  342,  cestuis  que  trusttHt  need  not  be  made 

One  who  participates  with  a  trustee  parties.  Beal  i>.  Crafton,  3  Ga.  301. 
In  the  misappropriation  of  trust  Tundg,  In  a  suit  by  a  trustee  to  reduce  the 
renders  himself  liable  to  the  cestui  que  tnist  funds  into  his  possession,  the  cts- 
irutl,  Georgia  Code,  }  3151,  expressly  luis  que  trusfrnl  are  not  necessarj'  par- 
go  providing,  and  he  may  be  sued  ties.  Adams  v.  Bradley,  12  Mich.  346; 
jointly  with  the  trustee,  or  separately.  Morey  v.  Forsyth,  Waik.  (Mich.)  465  ; 
BlghHRi  V.  Coleman,  71  Ga.  176.  Cook  v.  Wheeler,  Harr.  (Mich.;  443. 

I.  Hubbetl    1'.    Hubbell,   32   Ohio  A  bill  in  equitv  by  a  creditor  against 

St.  ao8.  a  trustee,  to  subject  the  resulting  trust 

).  Where   lands  held   in  trust  were  arising  after  the   cetluU  que  truttent 

devised  br  the  trustee  to  his  executor,  named  in  the  trust  deed  are   satisfied, 

to  be  sold  and  converted  into  personal  need  not  make  such  cesiuit  que  trus- 

property,  It  was  held,  in  a  suit  against  irnl  parties.     Corner   v.  Stevenson,  3 


ind  the  purchaser  to  es-  Jones  Eq.  (N.  Car.)  95. 

tablish  the  trust,  that  the  heirs  of  the  A   party   claiming   an   Interest  in  a 

trustee   need   not  be   parties.     Paul  conveyance  under  a  parol  declaration 

V,  Fulton,  33  Mo.  156.  of  trust,  evidenced  by  parol  only,  is  not 

The  heirs  of  a  deceased  trustee  are  a  necessary  party  to  a  suit  to  avoid  the 

not  necessary  parties  to  a  bill  in  equity  conveyance,  as  such  a  trust  could   not 

to  enforce  a  trust,  where  the  land   in  be  enforced.     Whelan   i>.    Whelsn,   3 

which  it  is  claimed,  has  been  duly  sold  Cow.  (N.  Y.)  537. 

by  theadministratorof  his  estateunder  In   a   suit   by  a  creditor  against  his 

license  from  the  probate  court.     Bates  debtor  and  an  assignee  of  the  property 

f.  Hurd,65  Me.  iSo.  of  such   debtor   in   trust,  to   avoid  the 

4.  The  administrator  of  a  deceased  assignment  as  fraudulent,  it  Is  not  nee- 

trustee,  is  not  a  necessary  party  to  a  essary  to  make  the  cesluis  que  Irustemt 

bill  to  declare  and  enforce  the  trust  under  the  assignment  parties.     Wake- 

against  the  heirs.     H a llesT  ti.  Jackson,  man   i>.  Grove r,  4   Paige   (N.  Y.)   13; 

66  111.  139.  WiUett  V.  Stringer,  17  Abb.  Pr.  (N!  Y.) 

Where  a  bill  of  equity  is  brought  to  152.      To   the  contrary,   see   Stout  v. 

compel  the  delivery  to  a  trustee  of  a  Higbee,  4  J.  J.  Marsh,  t  Ky. )  63a. 

trust  estate,  pledged  by  his  deceased  A  guardian  contracted    to   pay   the 

predecessor   as  a   security   for  money  mother  of  his  wards  a  certain  sum  for 

lent  him  for  his  private  use,  it  is  un-  their   support,   and   in   a   suit   by   the 

necessary   to  join,  as  defendants,  the  widow  to   set  off  the   sum   against   a 

beneficiaries  or  the  widow,  or  legal  or  judgment  held  by  the  gtiardian  against 

personal  representatives  of  the  former  her,  it  was  held  that  the   wards  were 

trustee,  or  the   sureties   on   his  bond,  not    nece<«ary    parties.       LfndSey    v. 

Ash  ton  V.   Atlantic   Bank,  3   Allen  Stevens,  5  Dana  (Ky.)  104. 

(Mass.)  217.  Where  a  bill|was  filed  by  a  trusteeof 
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particularly  remote  beneficiaries  possessing  no  present  vested 
interest,*  and  even  the  trustee.* 
Others  who  are  unneccessary  parties  are  instanced  in  the  notes.' 

t/cBe  fffuer/,  impeaching  a  mortgage  the  court,  be  permitted  to  voluntarilj 
made  bfthecej^otfue /rxj/,  and  claim-  appear  and  defend.  Winslow  v.  Min- 
ing the  right  to  redeem,  and  prajing  nesota,  etc.,  R.  Co.,  4  Minn.  313;  77 
for  a  KtUement  of  accounts  between  Am.  Dec.  519. 

the  eatmi  que  trtisi  and  the  mortgagee,  TUectttuis  gve/ruslentaxv  notneceB- 

nich  •ettlement  wag  made,  and   a  full  sary  parties  to  a  suit  for  a  debt  incurred 

opportunitj  waa  given  the  cgalui  qui  by  the  trustee  In   the  management  of 

Irmt  to  controvert  the  pretensions  of  the  truat,  and  for  which  he  is  personalty 

th«  appellee,   and   a  ft-il  defense  was  liable.     Connally   p.Lyone,  83  Tex. 

made,  it  was  held  thatit  was  notneces-  664;   27  Am.  St.  Rep.  935.     Nor  to  a 

sary,  In  such  a  suit,  to  make  the  ctilni  suit  brought  to  set  aside  a  trust  deed 

fH/r«/ a  formal  party.     Woodson  i>.  for   fraud.     Vetterleln   i'.  Barnes,   134 

Perkins,  j  Gratt.  (Va.)  345.  U.  S.  169. 

Where  a  fund  was  raised  by  a  town  1.  Stevens  v.  Melcher,  6  N.  Y.  Supp. 

acting  as  a  parish,  to  be  held   by  trus-  8m*  53  Hun  (N.  Y.}  636. 

tees  for  the  minister's  support,  and  the  Where  application  is  made  for  the 

parith  In  whom  the  right  to  the  fund  sale  of  trust  property,  the  life  tenants 

vetted,  voted  that  the  income  thereof  being  all  living  and  made  parties,  and 

■hould  be  paid  to  their  minister  as  part  the  remainder-men  being  uncertain,  the 

of  his  salary,  and  brought  a  bill  against  latter  are  not  necessary  parties,  Schley 

the  trustees  on   their  refusal  to  pay  it  v.  Brown,  70  Ga.  64. 

over,  it  was  held  that  the  minister  was  1.  In  a  suit  to  sequester  the  shares  of 

rightly  joined   as  a  plaintiff,  and  that  trustees  who  have  been  wasting  the 

tlie  town  was  not  a  necessary  party  to  truBt  estate,  a  part  trustee,  who  is  not 

the  suit.    First  Congregational  Soc.  t.  entitled  to  any  portion  of  the  income  of 

Trustees,  etc.,  13  Pick.  (Mass.)   148.  the  trust,  need  not  lie  joined  as  aparty 

Where  A  and  B  assigned  property  to  to  the  proceeding,  where  no  decree  Is 
C  in  trust  to  pay  the  debts  of  the  for-  made  against  the  general  property  of 
mer  firm  of  A  &  D,  and  certain  debts  of  any  truEtee  or  beneticiary,  but  a  decree 
A  &  B,  and  to  pay  the  surplus  to  the  Is  made  merely  to  regulate  the  tempo- 
order  of  A  &  B,  and  A  &  B  gave  an  rary  disposition  of  the  trust  fund. 
order  on  C  payable  out  of  the  surplus  Raynes  v.  Raynes,  54  N.  H.  101. 
to  E,  and  C  accepted  it,  and  E  filed  a  1.  Where  a  bill  is  brought  to  con- 
blll  against  C  alone  for  an  account  of  vert  into  a  trustee  a  purchaser,  who 
the  fund  and  to  have  the  surplus  ap-  has  taken  a  conveyance  to  himself, 
plied  to  satisfy  the  order.  It  was  held  absolute  on  its  face,  alleging  as  a  part 
thalneither  A  &  B,  nor  A  &  D,  nor  any  of  the  parol  trust,  that  a  portion  of  the 
other  of  the  ceiluit  que  iruiten/  need  property  was  to  be  reconveyed  to  the 
be  joined  as  parties,  as  the  trustee  rep-  daughters  of  the  plaintiff  upon  their 
resented  all  the  interests  of  all  the  par-  marriage,  no  consideration  moving  be- 
lies. Bock  V.  Pennybacker,  4  Leigh  tween  the  defendant  and  the  daughters, 
(Va.)  5.  neither  they  nor  their  husbands  need 

Where  a  trustee  sues  merely  to  get  be  made  parties   plaintiff,  and  neither 

possession  of  the  trust  property  from  a  of  them  is  incompetent  to  testify  for 

third  party,  the   beneficiary    is  not   a  the   plaintiff  by   reason   of  interest, 

necessary  party  to  the  suit.     Hlckoz  v.  Lamb  v.  Pigford,  1  Jones  Eq.  [N.  Car.) 

Ellbtt,  ii   Fed.   Rep.   13;  10  Sawy.  IQ5. 

(U.  S.)  415.  A  cesfai  que  trust  may  call  the  trus- 

If  the  trustee  represents  his  cestuis  tee  to  account,  without  making  thos6 

j»t  trutUnt  in  all  things  relating  to  the  persons  parties  with  whom  the  trustee, 

trust  property,  they  nrad  not   be  made  in  breach  of  his  duty,  has  seen  fit  to  di- 

parties  to  a  proceeding  against  him  to  vide  the  fund.    Hemay,  however,make 

enforce  or  defeat  the  trust     Kerrison  such  persons  parties.     Felton  v.  Long, 

V.  Stewart,  93  U.  S.  155.  8  Ired.  Eq.  (N.  Car.)  214. 

In  a  suit  brought  against  a  trustee  to  In  an  action  bv  the  trustee  of  a  fund 

>et  aside  a  trust  deed,  iceilui  que  trust  for  the  benefit  oi  creditors  deposited  in 

need   not   be  made  a  party  defendant,  the  handaof  a  third  person,for  jostruc- 

altiioi^h  be  may,  in  the  discretion  of  tlons  as  to  the  administration  of   the 
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Whatever  binds  the  trustee  in  any  proceeding  which  he  begins 
and  carries  on  in  good  faith,  to  enforce  a  trust,  to  which  the 
beneficiaries  are  not  actual  parties,  binds  them.* 

c.  Who  are  Proper  Parties  Defendant. —  Anyone  jnay 
properly  be  made  a  party  whose  interest  in  the  matter  before  the 
court  is  such  that  the  decree  of  the  court  may,  either  immedi- 
ately or  remotely,  affect  it.* 

1.  Fleading. — To  this  branch  of  the  subject  the  general  princi- 

truHt,  neither  the  sheriff  who  holds  a  in  bankruptcy,  to  obtain  possMtion  of 

warrant  of  attachment  against  the  de-  property  transferred  bj  Uie  bankrupt 

poeitor,  nor  the  depositarj  of  the  fund,  to  the  defendant  in  trust  for  the  wife 

need  be  made  parties,  where  the  plain-  and  children  of  the  bankrupt,  it  is  not 

tiff   in  the  attachment  suit   has  been  necessary  to  make  the  wife  and  chil- 

made   a  parly.     Coe  v.  Beckwith,  31  dren    parties.     Vettertein    v.    Barnes, 

Barb.  (N.  Y.)  339.  134  U.  S.  169. 

A  claim  for  services  rendered  to  a  A,  who  wa*  one  of  the  next  of  kin 

trust  estate  cannot  be  enforced  against  contesting   a  will,  asked  of   B,  a  con- 

■  person  because  of  his  subsequent  re-  testant,  authority  to  undertake  the  col- 

ceipt  of  a  portion  of  such  estate,  under  lection  of  B's  share,  A  to  pajr  the  cost 

the  provisions  of  the  will  creating  it ;  of  the  suit,  and  retain  one-half  of  the 

and  such  person  need  not  be  made  a  amount   recovered,   promising   to  41- 

party  to  an  action  against  the  trustees  vide  his  own  half  with  his  brothers  and 

to  recover  tor  such  services.     Stanton  sisters,  whom  he  represented  to  tie  poor 

v.  King,  S  Hun  (N.  Y.)  4.  and   needy.     The   arrangement  was 

A  bill  may  be  brought  by  the  ceslui  made,  and  a  sum  of  money  recovered, 

qne  truit  against  the  representative  of  but  A  refused  to  divide  with  his  broth- 

who  had  the  exclusive  pos-  ers  and  sisters.     It  was  held  that  they 


session  of  the  property,  without  mak-  might  maintain  a  suit  in  equity  upon 

ing   the  representatives   of   the  other  A's  promise  in  their  behstf,  and  that 

trustee  parties  to  the  suit,  where  do  B  was  not  a  necessary  party  to  the  bill, 

account  is   prayed  against  the  iatter.  Cubberly   v.  Cubberly,  33   N.   J.  Eq. 

Fleming  v.  Gilmer,  35  Ala.  62.  81,  591. 

GenerHitr,  both  the  trustee  and  catui  In  an  action  to  enforce  a  trust,  an  in- 

qHf  trust  should  be  parties ;  but  where  termediate  grantee  is  not  e  necessary 

the  trusteeship  is  a  naked  trust,  and  party.     Ryan   -v.   O'Connor,   41   Ohio 

there  is  no  trustee,  it  seems  that  the  St.  36S. 

whole  interest  is  before  the  court,  and  1.  Richter  v.  Jerome,  113  U.  S.  333. 

that   a   decree  may  be  rendered,  par-  1.  See  Parties  to  Action,  vol.  17, 

ticularly   if  the  proceeding  be  !■  rem.  p.  651.     See  generally  Ward  v.  Fun- 

bprague  v.  Tyson,  44  Ala.  33S.  sten,  86  Va.  3^9 ;  Weaver  v.  Van  Akin, 

Where  an   action  has  been  brought  77  Mich.  588. 

to  compel  the  heirs  of  a  deceased  testa-  In  a  bill  by  a  feme  covert  to  get  the 

tor  to  convey  land  to  a  testamentary  control  of  property  held  by  the  execu- 

(rustee,   in   order   that   its   proviEions  tor  of  a  trustee  under  an  ante-nuptial 

may  be  performed,  the  legatees  whose  settlement,  the  children   in  remainder 

Interests  :t  is  not  sought  to  aSect,  are  should  be  made  defendants,     Fleming 

not  necessary  parties.     Nor  are  persons  v.  Gilroore,  35  Ala,  61. 

not  in  esse  necessary  parties,  if  those  Where  a  trust  was  created  for  the 

IB  tut  whose  interests  are  the  same,  purposes  of  trade,  and  debts  were  in- 

are  made  parties.     Regan  v.  West,  115  curred  in  the  prosecution  of  the  trust, 

111.603.  '<"'  which,  by  the  terms  of  the  deed, 

An   heir  at  law  Is  not   a  necessary  the  trust  property  was  liable.  It  was 

party  to  a  suit  brought  against  his  an-  held  that  the  trustee  was  a  proper  party 

cestor's  legal  representative,  for  the  re-  to  an  action  for  the  enforcement  of  the 

covery  of  loss  sustained  by  a  violation  payment  of  the  debts  out  of  the  fund, 

of  trust  of  the  ancestor   as  executor,  and  that  he  might  be  joined  after  the 

although   he  Is  a  proper  party.     Mc-  judgment  was   reversed,  for   want   of 

"    '■        ■"  -  ■ -  ».  T     .0.333;  proper   parties.     Stevenson    v.    Mat- 

Eq.46.  thews,  9  Pa.  St,  316. 

n  assignee  A  trustee  to  sell   property,  who  has 
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pics  governing  equity  pleading  apply.*  It  is  necessary  that  all 
parties  in  interest  be  before  the  court,'  and  that  the  bill  set  out 
with  certainty  the  facts  requisite  to  identify  the  property  sought 
to  be  affected  by  the  trust.^  And  a  bill  that  fails  to  bring  in  the 
necessary  parties  or  identify  the  trust  property  is  demurrable. 

In  drawing  a  bill  against  the  trustee,  the  pleader  must  bear  in 
mind  that  there  is  a  presumption  that  the  trustee  has  performed 
his  full  duty,  and  he  must  set  out  specifically  all  facts  necessary 
to  rebut  this  presumption.* 

Besides  this  presumption  in  favor  of  good  faith  and  faithful 
discharge  of  duty  on  the  part  of  the  trustee, <*  the  legality  of  the 
creation  of  the  trust*  will  also  be  presumed,  until  the  contrary  is 
shown. 

Where  the  perversion  of  a  trust  Is  charged,  everything  will  be 
presumed  to  have  been  consistent  with  the  trust,  which  the  bill 
does  not  show  to  have  been  inconsistent  with  it.^ 

Where  the  complainant  is  seeking  to  establish  the  existence 
of  a  trust,  he  must  aver  all  the  facts  which  are  needed  to  clearly 
show  its  existence,  for  no  necessary  fact  will  be  taken  for  granted, 

adTcrtlBcd     it    for  sale,  beiDg  a  mere  4.  Flint  on  Trusts   and  Trustees,  $ 

igent  of  the  ceitui  qur  triisl,  and  hav-  331 ;  Maccubbln  Ji.  Cromwell,  7  Gill  & 

Ing  no  interest  in  the  controversy,  is  a  J.  (Md.)   157;   McGinn  v.  Shaeflfer,  7 

proper  party  to  (thill  filed  to enjoi"  the  Wgtts  (Pa.)  41J;  Dial  v.  Dial,  ii  Tex. 

Mieon  theg^TOund  of  a  fraudulent  com-  519;  Atty.  Gen'l  v.  Norwich,  a  Myl.  ft 

bioation  bMween  the  cestui  que  truit  C.  406. 

and  another   person,   to   defraud   the  Under  a  hill  in  equity,  a  trustee  is  not 

complainant  of  his  rights.     Everett  v.  to  be  held  accountable  for  any  neglect 

Winn,  I  Smed.  &  M.(M[9S.)  67.  or  vioUtlon  of  duty,  not   charged   in 

Under  the  prayer  tor  general  relief  the  bill.      Smith    w.   Smith,  4   Johns, 

in  a  bill  of  equity  alleging  the  decease  Ch.  (N.  Y.)  181;   Page   v.  Olcott,  38 

oTlIie  grantor  of  a  deed  of  trust,  the  Vt.  465. 

non-payment  ol  the  debt,  and  the  flight  B.  See  Massachusetts  Mut.  L.  Ins. 

of  the  trustee  from  the  country,  it  is  Co.  v.   Bo^s,  ill   111.  119.    Ccmfare 

proper   to  make  the  administrator  a  Muan  t.  Surges,  70  III.  604, 

party,  compel  ■  settlement  of  his  ac-  Upon  asuit  to  enforce  a  trust,  fraud 

coDQts,  and   appoint   a    new    trustee,  will    not    be   presumed,  but   must   be 

Woods  v.  Fisher,  3  W.  Va.  536.  charged  in  the  pleadings  If  counted  on. 

Where  a  suit  is  brought  to  enforce  a  L.iKk  v.  Link,  90  N.  Car.  335. 

injst  deed  executed  by  a  defaultif^  offi-  But  in  the  investigation  of  a  charge 

ciil  for  the  benefit  of  the  territory  and  of  fraud   between  parties   in  fiduciary 

of  tbe  county,  the  territory,  the  county,  relations,  it  has  been  held  that  less  evl- 

ind  the  trustees  are  all  proper  parties  deuce  will  be  required  to  establish 

pUintlfr.      Territory   v.   Golding,   3  fraud,  than  where  the  question  of  fraud 

Utah  39.  arises  between  persons  not  occupying 

As  to  when  the  trustee  and  not  the  that  position.     Keaton  v.  McGwler,  34 

beneficiarj  is  a  proper  party  to  a  pro-  Ga.  117. 

ceeding  to  condemn  land,  see   State  v.  6.  "Die  courts  will  presume  t  h  a  t  a 

Easton,  etc^  R.  Co.,  36  N.  J.  L.  181.  trust  in  lands  was  legally  created,  un- 

1.  See   Ec^jiTY    Pleading,    vol.  6,  less  the  contrary  appears,  and  a  bill  to 

p.  7ja  enforce  it  need  not  aver  that  Itwascre- 

«.  See  sufra,  thU  title,  Parties.  ated  by  a  deed  or  otherwise,  unless  the 

S.  Flint  on  Trusts  and   Trustees,  4  trust  is  denied  in  the  answer,  in  which 

'333;  Howard  iti  Fay,  138  Mass.  104.  case  it  must  be  proved   by  competent 

A  petition  that  seeks  to  recover  land  evidence.     Whiting   -v.  Gould,  3   Wis. 

by  reason  of  a  trust,   mutt  charge  it  553. 

«ith   certainty.     Brace    v.    Reld,  3  T.  Happy  v.  Morton,  33  III.  398;  Fo»s 

Greene  (I(n*a)  4»*.  "■  Harboitle,  a  Hare  s°i. 
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outside  of  those  established  by  the  well-known  judicial  presump- 
tions just  mentioned.* 

Cases  illustrating  what  averments  are  sufficient  or  necessary  to 

constitute  a  good  complaint,  are  cited  below.* 

1.  See  Courvoirtier  v.  Bouvfer,  3  not  show  that  the  defendants,  who  de- 
Neb.  55;  Hansen  i'.  Berthelsen,  19  rived  title  from  the  alleged  Iniitee, 
Neb.  433.  were   not  bona  fide   purcnaserB   with 

A   bin   for   the   establUhment   of  a  notice  of    the    plaiDtiff's   claim.     De 

trutt  In  property  supposed  to  have  been  Mares  -a.  Gilpin,  ic  Colo.  76. 

purchased  with  trust  funds,  must  allege  Where  a  bill  seeks  to  convert  a  pur- 

that  fact.     Danforth   r.   Herbert   33  chaaer  of  personal  proper^,  who  take* 

Ala.  497.  the   absolute   conveyance   to    himself. 

For  the  maintenance   of  a  bill   in  into   a   trustee   for  another,   on   the 

equity,   it   is  not  sufficient  to  allege  ground   that  the   purchase  was  made 

merely   that  a  conveyance  of  land   by  with  the  latter's  money,  or  where  it 

absolute  deed  was  in  fact  in  trust,  but  seeks  to  correct  a  deed  of  land,  at»o- 

It  should  be  shown  that  the  conveyance  lute  on  its  face,  by  having  it  declared 

was   in  trust  expressly  or  by  ImpUca-  to  be  only  a  mortgage,  it  must  be  al- 

tion,  and   if  by   implication,  such  facts  leged  and  proved  that  the  redemption 

should  t>e  stated  as  would  clearlj'  show  clause,   or   declaration   of  trust,  was 

it   to   be  such.     Rowell  v.   Preese,  13  omitted,  by  reason  of    mistake,  Igno- 

Me.  183.  ranee,  fraud,  or  undue  advantage,  and 

A  hill   to  compel  the  delivery  to  a  the   alleged   intention   of  the   parties 

trustee  of  trust  funds  pledged   by  his  that  such  conveyances  should  not  be 

deceased   predecessor,  as   security   for  absolute,   must    lie    established,   not 

money  lent  to  him  for  his  private  use,  merely  by  parol  proof  of  the  declara- 

must  allege  that  the  lender  knew  that  tions  of  the  purchasers  to  that  effect, 

the  property  which  was  pledged,  was  but   by   proof   of   circumstances   and 

'"'"'"  facts,   dehors   the   deeds,   iaconslstent 
with  the  idea  of  an  absolute  purchase. 

Atlantic  Bank,~3  Allen  (Mass.)  317.  Clement  v,  Clement,  i  Jones  Eq.  (N. 

A  bill  seeking  to  enforce  the  eiecu-  Car.}  184;    Briggs  v,  Morris,  i  Jones 

Hon  of  a  trust  m  the   name  of  a  mere  Eq.  (N.  Car.)  193 ;  Taylor  n.  Taylor,  1 

volunteer  and  for  his  benefit,  must  al-  Jones  Eq.  (N.Car.)  246. 

lege  a  declaration  of  the  trust  in  his  fa-  Where   the   petition   does   not   set 

vor.    Campton  -o.  Vasser,  19   Ala.  259.  forth  a  case  of  trust,  nor  seek  relief  on 

Where  the  facts  appealing  In  a  suit  that  account,  it  does  not  present  a  case 

to  execute  a  trust,  tend  to  show  a  cov-  of  equity  jurisdiction  on  the  ground  of 

inouE   purpose   in  the  creation  of  the  trust.     Claussen   v.  Laf renz,  4  Greene 

trust,  such  purpose  wilt  not   be  noticed  (Iowa)  234. 

without   a  direct  averment  thereof  in  1.  Felix  i>.  Patrick,   145   U.   S.  317; 

the  pleadings.     Hudgins   1:    Whlte,"»  Veal  v.  Veal,  89  Ky.  314;   Walton  v. 

Ired.  Eq.  (N.  Car.)  57,.  Stewart,  61    Hun  (N.  Y.)   6»s  ;  139  N. 

It  is  not  necessary  jor  one  who  seeks  Y.  667  ;  Muller  v.  Buyck,  11  Mont.354. 
to  enforce  a  resulting  or  presumptive  The  bill  of  a  trustee  of  an  ezpreas 
trust  to  show,  by  appropriate  avar-  trust  which  shows  on  its  face  that  the 
ments,  tbat  it  belongs  under  some  one  plaintiff  is  not  the  real  party  in  in- 
of  the  classes  mentioned  in  the  Ken-  terest,  should  show  for  wliose  benefit 
tucky  Revised  Statutes,  ch.  So,  f  31.  he  sues.  Holladay  r.  Davis,  j  Ore- 
Graves  V.  Graves,  3  Mete.  <Ky.)  167.  gon  40. 

A  complaint  which  merely  alleged  In  jc.ya.  against  a  trustee,  it  is  un- 

that  lands  were  conveyed  to  a  husband  necessary  to  allege  that  the  defendant 

in  1831,  four  years  after  his  marriage,  was  adjudged  trustee.  Blckford  v.  Bos- 

and  that  the  consideration  was  paid  by  ton,  etc.,  R.  Co.,  31  Pick.  (Mass.)  109. 

the  wife,  out  of  her  own  estate,  is  an  Theaverments  inabillthat  Xlaidout 
ev  belonging  to  himself  and  Y  and 
the  purchase  of  land  for  their  cont- 
use; of  an  agreement  that  X  and 

leged   half   interest   inland   formerly  Y  should  l>e  owners  in  fee,  and  tenants 

held  in  trust  for  the  plaintiff  the  com-  in  common,  each  of  a  moiety ;  tiiat  Z 

plaint  was  demurrable,  in  that  it  did  should  have  her  wood  from  tne  land; 
294 
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tnd  thit  a  deed  vat-  taken  to  X,  are  compelled  to  perform  the  agreement. 

nSsleDt    to    raise    a    trust.      Dow  Todd  v.  Munion,  53  Conn.  57^ 

r.JeircU,  18   N.   H.  340;  45  Am.  Dec.  A  pttitiouoln res/ui gut  lrtiit,vhich 

]7i.  alteKei  that  the  trustee  U  In  possession 

A  party  iVho  comes  into  chancerj,  of  the  trust  estate,  and  refuses  to  par 

ind  claims  a  right  as  ■  substituted  trus-  overthe  profits  thereof  or  the  principal, 

tre  under  the  testator's  will,  should  at-  but  is  appt^ng  the  same  to  his  own 

\tgc   in  his  bill  the  necessary  facts,  to  benefit, discloses  agoodcauseofaction, 

ihow  that   a   vacancy   had    occurred,  for  which  equity  will  grant  relief,  even 

■Uch   authorized    bis   appointment ;  under  a  general  prayer,  although  the 

and  ilio  to  show  that  he  had  been  Ic-  specific  relief  prayed  for   may  not  be 

gilly  appointed  as  such  trustee.     Cru-  granted.     Dial  v.  Dial,  ii  Tei.  529, 

gero-Halliday,  II  Paige  (N.  Y.)3i4.  A  plaintitT's   bill   averred  that   the 

The  requisites  of  a  complaint  suffi-  defendants   jointly  ^reed   that   each 

dent  to   enforce   a   trust,   where   the  should  hold  In  trust  for  the  plaintiff, 

beaeficiary  was  dead  and  part  of  tbe  shares   of  stock,   until    the   dividends 

bein  resided  beyond  the  jurisdiction,  should  amount  to  the  price  of  tbe 

■ere stated  in  Chamberlain  f.  Lancey,  shares;  and  that  one   defendant  sold 

te  Me.  ajo.  such  shares  to  his  co-defendant.     This 

A  charge  in  the  complaint  of  the  states  a  cause  of  action,  although  not 

pliiotjff  bank  that  about  |io,ooo  of  tbe  enough  to  call  for  a  specific  account, 

bank  funds  and  assets  were  diverted,  and  Magaunin  v.  Tiffany,  63  How.  Pr.  (N. 

converted  by  its  president  and  cashier  Y.  Supreme  Ct.]  151. 

iololhe  property  of  tbe  defendant  cor-  In  a  suit  to  enforce  a  trust  on  which 

.  poratlon,  of  which  euch  bank  officers  a  conveyance,  absolute  on  its  face,  was 

were  also  the  principal  officers,  with  made,  the  bill  need  not  recite  that  the 

the  further  averment  that  the  property  terms  of  the  trust  were  oiaitted  from 

of  the  defendant  rested   substantially  the  deed  by  fraud  or  mistake,  the  suit 

upon  the  funds  and  assets  of  the  bank,  is  not  being  to  reform  the  deed.     Link  v. 

sufficient,  on  general  demurrer,  to  Im-  Link,  90  N.  Car.  335. 

presB  a  trust  on  such  corporate   prop-  The  failure  to  aver  that  the  trustee 

erty  iu  favor  of  the  bank,  when   such  did  not   really   think   it   was  best  for 

fuDds  and  assets  had  been  acquired  by  his  children  that  he  should  ignore  his 

tbe  defendant,  with  notice.     Farmers',  trust  obligation  in  their  behalf,  is  not  a 

etc.,Bankv.  Kimball  Milling  Co.,  1  S.  sufficient  ground  of   demui 


Dak.  3SS.  Donald  i>.  McDonald,  93  Ala.  $37. 

A  geiKral  allegation  that  tbe  defend-         The  complaint  alleged  that  prop 
nt  acted  fraudulently  and  In  bad  faith,     was  devised  in  trust  for  the  complaii 


A  geiKral  allegation  that  tbe  defend-         The  complaint  alleged  that  property 

~  icted  fraudulently  and  In  bad  faith,     was  devised  in  trust  for  the  com  '  ' 

ilficlent.     Nichols   v.  Rogers,   139    and  another,  to  be  conveyed  s 


Miss.  146.  tain  time  to  the  beneficiaries ;  that  the 
nil  Hald  Bnfflaimt. — In  an  action  to  complainant  was  induced,  through  the 
enforce  a  trust  in  a  mining  claim  un-  trustee's  fraud,  to  convey  her  interest 
dtr  a  verbal  agreement  between  the  to  her  co- beneficiary,  without  con- 
parties,  tbe  complaint  sulficiently  al-  sideration;  that  the  trustee  had  made 
leges  the  performance  of  conditions  OR  no  conveyance  of  said  property  to 
the  plaintiff 's  part,  where  it  states  "that  either  of  the  beneficiaries ;  that  the  co- 
plaintiff  has  performed  all  and  singu-  beneficiary  was  refusing  to  reconvey  to 
isr  his  agreements  and  covenants  with  the  complainant,  or  to  join  in  en  action 
defendant."  Maritz  r.  Lavelle,  77  Cat.  againit  the  trustee;  and  prayed  that 
lo;  II  Am.  St.  Rep.  119.  the  deed  to  the  co-beneficiary  t>e  de- 
A  complaint  alleged  that  a  convey-  clared  void,  and  the  property  be  con- 
aace  of  real  estate  was  made  to  the  (Je-  veyed  to  the  beneficiaries  according  to 
Cendant  "  without  consideration,  and  the  provisions  of  the  will.  Demurrer 
upon  the  parol  condition  and  under-  for  want  of  equity  was  overruled. 
standing  between  the  grantor  and  her-  Weaver  v.  Van  Akin,  77  Mich.  c8S. 
self  that  she  should  hold  an  undivided  A  bill  alleged  the  plaintiff  to  be  the 
half  of  it  in  trust  for  G,  and  after  the  equitable  owner  of  land,  that  the  trus- 
paotor's  death  should  sell  It  and  give  tees  were  dead,  and  their  heirs  either 
half  the  proceeds  to  G."  A  demurrer,  unknown  to  her  or  non-residents. 
OQ  tbe  ground  that  the  agreement  of  The  plaintiff  asked  for  an  Injunction  re- 
thc  grantee  was  alleged  to  be  by  parol,  straining  the  ci^  from  opening  a  street 
sboud  be  overruled,  aa  the  grantee,  through  the  land,  and  prayed  for  the 
baying  received  the  benefit,  could  be  appointment  of  a  trustee  to  protect  the 
296 
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TRUSTS  AND  TRUSTEES.  EYia«M.. 

The  facts  required  to  establish  the  Jurisdiction  must  appear  in 
the  bill.'  If  the  plaintiff  sues  as  "trustee,"  he  must  allege  facts 
showing  that  he  is  trustee.' 

While  the  courts  will  suffer  considerable  freedom  in'the  prepa^ 
ration  and  amendment  of  pleadings,  it  has  been  held  ttiat  the  bill 
of  complaint  cannot  be  so  far  amended,  after  the  evidence  is  all 
in,  as  to  entirely  alter  the  theory  of  the  suit.* 

6.  Evidence. — Evidence  which  will  establish  the  existence  of  a 
trust  must  be  clear,  full,  and  convincing.^  If  the  trust  has  its 
origin  in  a  writing,  it  cannot  be  proven  by  parol,  unless  a  sufficient 
excuse  be  forthcoming  for  failure  to  produce  the  writing,  and  the 
parol  proof  adduced  be  unequivocal  and  conclusive.* 

legal  title.  It  was  b«ld  that  the  bill  was  ant  had  not  entered,  or  that  they  were 

sufficient.     Fonj'th   v.   Wheeling,    19  prevented  from  doing  so  hy  his  entrr  ; 

W.  Va.  318.  third, atenderofthemone/eipendcdbr 

BUI    Hall  Innllloieitt.  —  A   general  the  defendant  In  mnking  the  entry,  or  a 

averment  of  fraud  or  bad  (aith  is  notsuf-  readinesE  and  willingne»  upon  the  part 

Gcient.  NfchoUv.  Rogers,  139 Maes.  146.  of  the  complainants  to  repay  It.     Mar- 

A  trust  to  sell  land  for  a  price  satis-  tin  v.  TeDnison,  26  Ala.  738. 

factory  to  the  parties,  under  the  super-  1.  The  jurisdiction  ofacourtofchan- 

vislon  of  the  plaintiff,  cannot  be   en-  cerj  cnnnot  be  invoked  bj  a  cestui  qut   ■ 

forced,   where  the   bill   does  not   aver  irusl,  in  asserting  a  legal  title,  without 

that  an  opportunity  had  ever  occurred  alleging  that  the  trustee  had  refused 

to  sell  for  a  satisfactory  price,  or  that  the  the  use  of  his  name  in  an  action  at  taw. 

plaintiff  had  ever  exercised  his  super-  Domett  v.  Hart,  5  Fia.  315;  j8  Am. 

vision  and  control  with  a  view  to  effect  Dec.  464. 

thesale.  Shultz  v.  McLean  (Cal.  1890),  S.  WilKonv.PolkCounty,ii3Mo.ii6. 

35  Pac.  Rep.  4JJ,  430.  ».  Lewarlt  v.  Carter,  117  Ind.  J06; 

In  an  action  brought  bj  a  child  for  10  Am.  St.  Rep.  40. 

the   recovery  of   property   which   has  4.  See  generallv.  under  this  heading. 

been  sold  by  its  father,  before  he  can  be  infra,  this  title.  Creation  of  Trusts; 

allowed  to  prove  that  his  father  has  de-  Mc Vey  v.  Parker,  64  Ala.  403 ;  Parlier 

frauded   him  of  his  legitime  by  simu-  v.    Pierce,   16   Iowa   127;    Bradley  v. 

lated  sales  of  bis  property,  simulation  Bradley,  31  Iowa  480;  Cuming  v.  Ro- 

must  be  averred  in   Ihe  petition,  and  a  bins,  39  N.  J.  Eq.  46. 

simple   averment   that    the    defendant  One  who  seeks  to  charge  another  as 

knowingly   and   wrongfully   detains,  trustee  for  his  beneRt,  must  be  held  to 

from   the   plaintiil,  without  any  legal  a  clear  proof  of  the  trust.     Clarke  v, 

right,  lands  which  the  plaintiff  had  in-  Quack enboE,  27  III.   260;  Quackenbos 

herJted  from  hlg  father,  will  be  insutB-  tl  Clarke,  37  111.  390.   Comfare'9/t.ch- 

dent.      McQueen    v.   Sandel,   ij   La.  ter  t>.  Blowney,  104  III.  610;  Schneider 

Ann.  140.  V.  Becker,  125  111.  109. 

A  bill  in  equity  which  was  filed  by  Where  A  filed   a  bill,  against  B's 

the  heirs-at-Uw  of  a  decedent,  seeking  heirs,  for  a  deed  of   a  part  of  a  lot  of 

to  hold  the  defendant  a  trustee  for  Iheir  land   purchased  in  B's  name,  with 

benefit  of  the  legal  title  to  a  certain  money  alleged  to   be   furnished  by  A, 

piece  of  land  to  which   (they  alleged)  and  the  bill  was  not  awom  to,  and  was 

their  ancestor  had  a  pre-emption  right  denied  on  oath  in  the  answer,  and  there 

at  the  time  of  his  decease,  and  to  which  being   no   memorandum   of  an  agree- 

the  defendant, by  fraudulently  colluding  ment,  and  the  only  evidence  in  support 

with  one  of  the  heirs  afterward  secured  of  the   bill    being  declarations   of   B, 

a  patent,  was  held  defective  on  de-  which  were  rebutted  by  proof  of   pos- 

murrer,  because  It  did  not  allege,  first,  session  by  the  deceasra  for  two  years 

that  the  time  limited  by  the  act  of  Con-  without  claim,  and  of  frequent  act*  of 

gress  for  their  ancestor  to  make  his  en-  ownership  upon   the  whole  lot,   it  was 

try  had  not  expired  at  the  time  of  the  held   that   the   bill   was  properly   dis- 

defendant's  entry  on  the  land ;  second,  mlaaed.    Testerment^j.  Perkins,  3 

that  the  compWnanta  were  able  and  Greene  (Iowa)  309. 

willing  to  enter  the  land,  If  Ihe  defend-  t.  Mc  Vey  v.  Parker,  64  Ala.  493. 
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IMMiM.  TRUSTS  AND  TRUSTEES. 

And  unless  the  trust  arises  on  the  face  of  the  deed  itself,  proof 
thereof  must  be  clear  and  conclusive.* 

While  a  trust  in  lands  created  by  parol  must,  in  an  attennpt  to 
enfDrce  the  trust,  be  manifested  by  a  writing  duly  signed,  it  is 
competent,  after  the  trust  has  terminated  by  a  conveyance  of  the 
property  by  the  trustee,  to  prove  the  trust  by  parol  evidence.* 

A  trust  will  not  be  implied  by  law  nor  presumed,  except  in 
cases  where  it  is  supported  by  strong  circumstances  showing  that 
3  trust  was  intended  by  the  parties."^ 

Cases  illustrating  the  sufficiency  of  evidence  to  establish  the 
existence  of  a  trust  relationship,  are  given  below.^ 

L  McVey   v.   Parker,  64  Ala.   493;  account.    Lamb  v.  Pigford,  i  Jonei  Eq. 

OHtc f.  Doughertj-,  3  Greene  (lows)  CN.CBr.)t95. 

J71.  Upon  a  suit  brought  to  enforce  a  re- 

Wtiere  the  answer  denies  a  trust,  such  convej'ance  of  land  deeded  nearly  fortv 

tnut  miul  be  proved  by  Iceal  and  com-  yean  before,  and  of  which  the  plalnti?f 

petent  testimony,  although  the  Statute  and  hU  grantor  had  been  In  continuous 

of  Frxudl  is  not  set  up  as  a  defense  to  possegsion  all  of  this  time,  except  for 

the  trust,   by   Ihe   answer.     Whyte  v.  the  first  three  years,  the  testimony  of 

Arthur,  17  N.  J.  Eq.  jii.  one  witness   was  that  he  saw  certain 

In  a  suit  against  a  bank  receiver  for  papers  executed  at   and  about  the  time 

dividends  upon  a  debt  for  a  deposit  In  of  the  conveyance,  and  that  he  under- 

tbe  name   of  "  S,  Trustee,"   the  mere  stood  them  to  be  a  deed  and  a  bond  to 

itstement  of  the  depositor  that   the  reconvey,  and  another  witness  testified 

money   deposited   belonged   to  his  to   having  seen  the   bond.     The  bond 

dsughter,  taken  In   connection  with  a  could  not  he  found,  and  there  was  evl- 

tbowlng  that  she    was   the   owner   of  dence  which  tended  to  show  that  the 

property  of  which  "  S  "  had  the  charge,  consideration   of  the   deed   was  only 

ind  frtnn  which  thedeposit  might  have  one-ninth  of  the  value  of  the  land.     It 

been   derived,  is  not  sufficiently  clear  was  held  that  a  trust  was  sufficiently 

and  conclusive  to  enable  the  daughter  establlBhed  to  justify  a  granting  of  the 

to  recorer,  in  the  absence  of  a  showing  relief  sought.    Orvlss  v.  Dunn,  34  Fed. 

that  the  fund  so  deposited  was  derived  Rep.  68.;. 

Iroin  her  property.     Sowles  v.  Witters,  A   plaintiff   seeking    to   establish   a 

JS  Fed.  Rep,  4^  trust  In  his  own  favor  in  land  held  by 

1  Silvers  v.  Potter,  48  N.  J.  Eq.  539.,  the  defendant,  is  not  obliged  to  show  a 

t.  Brace   v.  Reld,  3  Greene  (Iowa)  paramount  title  against  all  the  world; 

411.  it  Is  sufficient  to   establish  that  the  de- 

t.  Where  the  complaint  seeks  to  es-  fendant  stands  in  the  relation  of  a  trus- 

tablish  an  express  trust  in  the  proceeds  tee  to  him.    Leakey  v.  Gunter,  15  Tex. 

of  a  promissory  note,  proof  of  the  in-  40a 

tention  to  create   a   trust  which   was  Parol  evidence  is  insufficient  to  prove 

never  executed,  is  not  sulfictent  to  sus-  a  trust  made  seventeen  years  before  a 

tain  tlie  complaint.    Lanterman  v.  Ab-  suit  brought  to  enforce  it,  and  eleven 

emathy,  47  III.  437.  years   after   the   death  of  the  alleged 

If  the  answer  is  evasive  and  unsatis-  trustee,   when   other   rights   have   at- 

(actory,  and  it  appears  that  the  defend-  tached.    Emerick  v,  Emerick,  3  Grant's 

iDt  has  conveyed   a  lai^e  portion  of  Cas.  (Pa.)  295. 

the  property  according  to  the  terms  of  Where  a  will,  valid  on  its  face,  con- 
the  alleged  trust,  and  taken  receipts,  veys  real  estate  to  trustees  in  trust,  and 
and  done  other  acts  inconsistent  with  the  objects  of  the  trust  are  clearly  de- 
an absolute  conveyance,  and  that  the  fined,  and  are  not  at  the  time  the  will 
plaintiff  was  weak  In  Intellect  and  lia-  takes  effect  illegal,  a  perfect  legal  title 
Me  to  be  controlled  by  the  defendant,  is  vested  in  the  trustees,  and  where 
sod  was  in  fact  deceived  by  him  as  to  ejectment  Is  brought  by  them  against  a 
the  nature  of  the  conveyance,  the  trust  stranger  and  Intruder,  without  color  or 
will  be  declared  by  a  court  of  equity,  claim  of  title  adverse  to  that  of  the 
■Dd  the  defendant  will  be  held  to  an  plaintlfTs,  the  latter  cannot  be  required 
897 
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TRUSTS  AND  TRUSTEES.  Mdw*. 

The  burden  of  proof  falls  on  the  party  who  seeks  to  establish  a 
trust  in  conflict  with  the  legal  title,* 

A  trust  in  personal  property  may  be  proven  by  parol.* 

Parol  evidence  is  admissible  to  establish  a  resulting  trust,  even 
though  the  trustee  deny  under  oath  ;  for  the  Statute  of  Frauds 
exempts  such  trusts  from  its  provisions.  But  the  proof  must  be 
clear  and  strong,* 

Parol  testimony  to  establish  a  resulting  trust  should  be  ac- 

in  the  first  inBtance  to  make  anj  fur-  of  the  answer  of  the  trustee;  but  th« 

ther  proof  of  title  than  lo  prove  the  proof  tnust  be  clear,  and  be  received 

execution  of  the  will.     They  are  not  with   great  caution.     Blair  v.  Baw,  4 

bound   to   show   who   are  cestuis  que  BlackL  (Ind.)  539;  Jennlson  v.  Graves, 

truiteni.      Cumberland   t>.   Graves,   9  a  Blackf,  (Ind.)  441 ;  Page  w.  Page.SN. 

Barb.  (N.  Y.)  595.  H.  1S7;  Snelling  v.  Utterback,  i  Bibb 

Where  the  claim  is  made  that  a  de-  <Ky.)  609;  4  Am.  Dec.  661;  Letcher  r. 

cedent  held  land  upon  a  resulting  trust,  Letcher,  4  J.  J.  Marsh.  (Ky.)  590;  Pugh 

the  testimony  of  a  single  witness  as  to  v.  Bell,  1  J.  jC  Marsh.  (Ky.)  399;   Dia- 

declarations  made  to  nim   by  the  de-  mukes    v,   Terry,  Walk.   (Miss.)   197; 

ceased,  will  hardly  suffice  to  esublish  Larkins  v.  Rhodes,  1;  Port.  <  Ala.)   195 ; 

■uch  a  Irust,  unless  the  testimonyem-  Peebles  v.  Reading,8S.&  R.  (Pa.)  ^41 

braces  other  matters,  and  no  attempt  is  BoUford  v.  Burr,  3  Johns.  Ch.  (N.  ^'  ' 

made  to  rebut  It  wheD  witnesses  are  aC'  -    ■     ■■           —  ■  ■■ 
cessible  who  know  the  facts.    Grace  v 
Hanks,  57  Tei.  14. 

1.  Harris   v.    Stone,    15    Iowa   373;  l^nos  v.  Hunter, 9  111.  311;   l^'ichols  1 

Shepard  D.  Pratt,  33  Iowa  396.  Thornton,  16  I!l.  1 13;  Colllos  v.  Smith, 

Where  a  bill  Is  filed  for  the  enforce-  18  111.  160;  Clarke  v.  Quacl^enboe.  3? 
ment  of  an  express  trust,  alleged  to  111.  260;  Brown  v.  Pitney,  39  111.  468; 
have  been  created  by  the  defendant's  Elliott  v.  Armstrong,  3  Blackf.  (Ind.) 
agreement  to  receive  and  collect  19S;  Fausler  v.  Jones,  7  Ind.  377;  Noel 
claims,  for  the  security  of  a  demand  ti.  Noel,  i  Iowa  423;  Brace  v.  Reid,  3 
due  the  firm  of  I.  G.  &  Co.,  proof  of  Iowa  433;  Bryant  v.  Hendricks,  5  Iowa 
an  agreement  made  by  the  debtor  of  I.  356;  MacGregor  v.  Gardner,  14  Iowa 
G.  &Co.  with  the  defendant,  that  the  336;  Cooper  v.  Skeel,  14  Iowa  578;  ' 
latter  should  receive  and  collect  cer-  Childs  v.  Griswold,  19  Iowa  363 ;  Kin- 
tain  claims,  and  should  pay  the  pro-  cell  ■v.  Feldman,  13  Iowa  363;  Monroe 
ceeds  either  to  the  debtor  himself ,  or  ,f.  Graves,  33  Iowa  597;  Hickev  11. 
to  three  firms,  of  which  I.  G.  &  Co.  Young.  ■  J.J.  Marsh.  (Ky.)  l;  CTarey 
was  one,  does  not  sustain  the  aver-  v.  Callan,  6  B.  Mon.  (Ky.)  44;  Buck  v. 
ments  of  the  bill.  Paulding  v.  Lee,  20  Pike,  11  Me.  9;  Baker  v.  Vining,  30 
Ala.  7S3-  Me.  131;  50  Am.  Dec.  617;  Faringer  v. 

i.  Allen  V.  Withrow,  no  U.  S.  119;  Ramsay,  3  Md.  365;  Greer  v.   Baugh- 

Martin   v.   Greer,   i    Ga.    Dec.   109;  man,  13  Md.  357;  Brawaer  ir.  Staup, ai 

Davis  V.  Coburn,  13S  Mass.  377 ;  Chase  Md.  338 ;  White  i'.  Sheldon,  4  Nev.  380; 

V.   Perley,   148  Mass.  189;  Hooper  v.  Pritchard  ».  Brown,  4  N.  H.  397;   17 

Holmes,  11   N.  J.  Eq.  ii3;  Pitney   v.  Am.   Dec.   434;  Jackson   v.   Feller,    3 

Bolton,   45   N.   J.   Eq.   639;    Lord   v.  Wend.  (N.  Y.)  465;   Harrison  v.  Mc- 

LowiT,  I  Bailey  Ch.  (S.  Car.)  jio.  Mennomv,  3  Edw.  (N.  Y.)  351 ;  Swin- 

S.  Browne  on  Statute  of"  Frauds,  >)  83;  burne  v.  'Swinburne,  38  N.  Y.  5^;  Reid 
Reed  on  Statute  of  Frauds,  4  971 ;  2  v.  Fitch,  11  Barb.  (N.  Y,)  399;  For  v. 
Whart.onEv.,  ^1035;  1  Greenl.  onEv.,  Foy,  3  Hayw.  (N.  Car.)  131;  Stall  v. 
i,  366;  Lofton  i»,  Sterrett,  33  Fla.  565 ;  Cincinnati,  16  Ohio  SL  i^;  Byers  i>. 
Coates  V.  Woodworth,  13  111.  654;  Wackman,  16  Ohio  St. 440;  Wetherell 
Nichols  V.  Thornton,  16  III.  113;  v.  Hamilton,  15  Pa.  St.  195;  Lloyd  v. 
Krauth  v.  Thiele,  45  N.J.  Eq,  407;  Carter,  17  Pa.  St  316;  McBarron  v. 
Chenoweth  v.  Lewis,  9  Oregon  150;  Glass,  30  Pa.  St  133;  Holder  v.  Nun- 
"'    "-      -"-  "         "  "       (Teni   ■      ""     " 


White  T'.  Sheldon,  4  Nev.  380.  nelly,  1  Cold w.  (fenn.)   388;   Grooms 

A  resulting  trust  may  be  proved  by     v.    Rust,    37    Te«.    331 ;    Wallace    t>. 

parol,  even  in  opposition  to  the  denial     Bowens,  38  Vt.  638;  Lehman  v,  Lewia, 
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TRUSTS  AND  TRUSTEES. 


cepted  with  extreme  caution,  and  should  be  clear  and  such  as 
goes  distinctly  to  prove  the  facts  necessary  to  create  such  result- 
ing interest.'  The  party  seeking  to  establish  it  has  the  burden 
of  proof,  and  must  produce  evidence  which  is  clear,  satisfactory, 
and  conclusive.* 

Parol  evidence  to  establish  a  trust  is  not  regarded  with  favor, 
and  must  be  clear,  satisfactory,  and  conclusive.'  An  express  trust 
cannot  be  proven  by  parol.* 

Parol  evidence  will  be  admitted  to  show  that  a  purchase  made 
in  the  name  of  one  was  a  joint  purchase  at  the  cost  of  more  than 
the  one  and  for  the  benefit  of  all,'  or  that  the  consideration  for  a 


(a  All.  139;  Baylcs  v.  Baxter, 
SIS',  Cburch  v.  Sterling,  16  Conn.  400 ' 
AJeuDder  v.  Alexander,  46  Ga.  2S3; 
Franklin  k.  Collej,  io  Kan. 360;  Marsh 
V.  DariB,  33  Kan.  316;  Drjden  v.  Han- 
«aj.  ji  Md.  354;  100  Am.  Dec.  61; 
Blodgett  V,  Hildreth,  103  Mass.  4S6; 
Ffleh  V.  Hooper,  119  Maw.  53;  Cloud 
t.  iTie,  38  Mo,  578;  JohnEon  v.  Quarlea, 
^  Mo.  433;  Hopklnson  Tr.  Duniae,  43 
N.H.  J96;  Hanfir  V.  Howard,  3  Jones 
Eq.  (N.  Car.)  440;  Sandford  v.  Weeden, 
i  Hdilt.  (Tenn.)  71 ;  Nixon's  Appeal.  63 
Pa.  St.  382 ;  Phelpa  v.  Seelv,  23  Gratt. 
(Va.)589;   Whiting  u.  Gould,   3  Wis. 

Si;  Thomaav.  Chicago,  cc  III.  403; 
ahoDcj  V.  Mahoney,  65  Itf.  406 ;  St. 
PMrick'B  Catholic  Church  v.  Daly,  1 16 
IIL76. 

Pirol  evidence  may  be  admitted  in 
»  court  of  chancer^,  for  the  purpose  of 
ihowinK  what  the  transaction  is  In  all 
ittdetJli,  out  of  which  a  trust  results 
br  operation  of  law.  Rtwani;.  Walker, 

1W1..S.7. 

A  resulting  trust  maj'  be  proved 
ig»insl  a  person  claiming  by  descent, 
oj  the  ancestor's  parol  Bdmiasions, 
ilirder  v.  Harder,  3  Sandf.  Ch.  (N, 
Y.)  17. 

A  resulting  trust  arising  by  implica- 
tion of  law  out  of  external  facts  and 
circumstances,  and  not  out  of  any  agree- 
ment of  the  parties,  may  be  established 
or  defeated  by  extrinsic  evidence. 
Donlinv.  Bradley,  119  111.  413. 

For  the  establlsliment  of  a  resulting 
trntt  in  favor  of  the  husband  or  hU 
brirs,  in  real  estate  purchased  by  the 
■lie,  the  evidence  that  the  money  used 
in  llie  purchase  was  his,  must  be  deci- 
Ajt  and  clear,  though  it  may  be  by 
parol,  and  where  the  husband  permits 
wch  a  purchase,  and  the  title  to  be 
Uken  by  the  wife,  a  presumption  is 
nlied  a«  between  them,  and  as  between 
her  and  the  heirs  of  the  husband,  that 
it  was  Intended  as  an  ad vatf cement  and 


I.     provision  for  her.     Sunderland  v.  Sun- 


derland, 1 


,Iow 


3'5  . 


Where  the  deed  recites  a  money  c( 
sideration,  though  it  is  but  of  ■  small 
amount,  parol  evidence  to  establish  a 
resulting  trust  is  not  admissible.  Russ 
V.  Meblus,  16  Cal,  350. 

1.  Noel  i>.  Noel,  i  Iowa  413. 

Where  a  trust  is  set  up  undera  parol 
agreement,  years  after  its  alleged  crea- 
tion, and  long  after  the  parties  thereto 
have  died,  very  strict  proof  is  necessary, 
and  the  relief  granted  is  only  upon  the 
most  satisfactory  evidence.  Nelson  i'. 
Worrall,  30  Iowa  469. 

1.  Green  v.  Dietrich,  114  III.  636; 
Corder  v.  Corder,  134  II!.  329. 

And  not  by  loose  and  random  con- 
versations. Robinson  v.  Robinson,  13 
Iowa  437  ;  Maple  v.  Nelson,  31  Iowa 
333  ;  Green  v.  Dietrich,  114  111.  636. 

B.  Allen  v.  WIthrow  110  U.  S.  119; 
Lantry  v.  Lantry,  51  III.  458;  3  Am. 
Rep.  310;  MacGregor  v.  Gardner,  14 
Iowa  336;  Childs  v,  Griswold,  19  Iowa 
^63 ;  Sunderland  v.  Sunderland,  19 
Iowa  335 ;  Nelson  11.  Worrall,  20  Iowa 
469;  Monroe  i>.  Graves,  23  Iowa  597  ; 
Shepard  v.  Pratt,  33  Iowa  396;  Peters 
V.  Jones,  3S  Iowa  513 ;  Trout  v.  Trout, 

Slowa  471;  Burns  v.  Byrne,  45  Iowa 
5- 

4.  Stonehill  v.  Swarti,  139  Ind.  310. 

Where  by  a  deed  absolute,  land  has 
been  conveyed  to  tlie  ancestor,  for 
which  the  heirs  have  parted  with  noth- 
ing, parol  evidence  is  not  admissible  to 
show  that  the  conveyance  was  made  to 
him  under  the  express  agreement  that 
he  should  have  merely  a  life  estate,  and 
transmit  the  land  to  certain  of  hia  heirs 
upon  his  death.  Stonehill  t.  Swarti, 
139  Ind.  310.  See  also  Mohn  v.  Mohn, 
113  Ind.  185;  Thomas  v.  Merry,  113 
Ind.  83. 

B.  Powell  V.  Monson,  etc.,  Mfg.  Co.. 

IMasotf  (U.  S.)  347.  See  Letcher  f. 
etcher,  4  J.  J.  Marsh.  (Ky.)  590. 
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purchase  was  in  fact  paid  by  some  person  other  than  the  person 
named  in  the  deed  or  conveyance  as  grantee.* 

Parol  evidence  is  admissible  to  show  that  the  deed  purporting 
to  have  been  made  for  a  certain  named  consideration,  was  in  fact 
made  without  consideration,  and  that  the  grantee  held  the  lands 
in  trust  for  the  grantor* 

Where  a  charge  of  conversion  is  made  against  one  occupying  a 
fiduciary  position,  it  has  been  held  proper  to  introduce  the  tax 
assessment  lists  to  show  an  increase  in  the  personalty  of  the 
trustee  during  the  period  of  the  alleged  conversion." 

It  has  been  held  competent  to  show  the  financial  condition  of 
the  purchaser,  where  the  question  in  suit  is  whether  the  purchase 
was  made  with  trust  funds,  or  by  the  purchaser  with  his  own 
money.*  Evidence  will  be  heard  to  show  that  a  deed  absolute 
on  its  face  was  given  in  trust  for  the  grantor.* 

The  Statute  of  Frauds  requires  written  evidence  of  the  existence 
of  the  trust  sought  to  be  enforced,  if  it  relate  to  lands,  but  does 
not  forbid  the  parol  creation  of  a  trust.* 

'  1.  Parol   evidence   is    adniiEEtble   to  Mo.  579,  where  it  wai  held  that,  in  a 

prove  that  ft  iherlff 's  deed,  absolute  on  case  In  which  ft  resulting  tnist  in  land 

ItB  face,  wsi  taken  by  the  grantee,  un-  was  awerted,  on  the  ground  that  the 

der  an  agreement  to  hold  the  propert}r  convejrance  was  taken  in  fraud  of  the 

In  trust   for  a  third   party.     Smith  v.  creditors   o(   the   iupposed  cestui  que 

Eckford   (Tex.  1S91),   18    S.  W.  Rep.  Iruit,  evidence  of  bis  pecuniary  ctr- 

3IO.  cumstances,  three  years  after  he   di- 

Where  the  consideration  tn  a  deed  is  rected  the  conveyance,  would  not  be 

expressed  to  be  paid   by  the  grantee,  received. 

verbal  evidence  is  nevertheless  admia-  S.  Evidence  alitmde  is  admissible  to 

sible  to  show  the  payment  thereof  by  a  show  that  a  deed,  absolute  on   its  face, 

third  person,  for  the  purpose  of  eatab-  was  given  in  truEt  for  the  grantee  to 

lishing  a  resulting   trust   in  his  favor,  sell  the  premises  conveyed,  and  apply 

Livermore  v.  Aldrich,  5  Cush.  (Mais.)  the  proceeds  in  payment  at  a  debt  due 

431 ;  De  Peyster  v.  Gould,  3  N.  J.  Eq.  from  the  grantor.     Hopkins  v.  Watts, 

S4 ;  39  Am.  Dec.  733 ;  Paze  v.  Page,  8  J7  Ga.  490.     But  compare  Sturtevant  v. 

.  H.  187 ;  Dismukes  v.  Terry,  Walk.  Sturtevant,  ao  N.  Y.  39,  and  Clagett  v. 

(Miss.)  197 ;   Dickenson  v.  Dickenson,  Hail.  9  Gill  &  J.  (Md.)  So,  where  It  Is 

1  Hurph.  (N.   Car.)  379.     To  the  con-  held  that  in  the  absence  of  allegations 

trary,  Philbrook  v.  Delano,  19  Me.  410;  of  fraud  or  mistake,  an  absolute  con- 

Groesbeck  v.  Seeley,  13  Mich.  319.  veyance  cannot  be  made  out  to  be  in 

Where  S,  to  save   patent  expenses,  trust,  by   parol   evidence.     Thus,   one 

conveyed  by  an  absolute  deed,  without  whose   grantee   has  sold  the  land,   is 

payment  of  any  money   consideration,  precluded   from   showing  a   resulting 

one-half  of  unpatented  land  to  H,  his  trust,  and  recovering  the  price  of  the 

brother-in-law,  who  owned   the  other  land, 

half,  it  was  held  In   an  action  of  tres-  «.  See  supra,  this  title,  Creation  ef 


pass  by  a  grantee  of  H's  executor,  7"r«j/j;i  Greenl.onEv.,^266;i  Whart. 
that  parol  evidence  was  admissible  to  on  Ev.,  ^{  903, 1034;  Rathbun  v.  Rath- 
show  that  the  conveyance  was  made  to  bun,  6  Barb.  (N.  Y.)  98;  Norton  v.  Mal- 
obtaln  a  patent  for  the  whole  in  one,  lory.  63  N.  Y.  434;  Kinsey  v.  Bennett. 
and  to  establish  a  trust  for  S.  Ling-  37  5.  Car.  319. 
enfelter  v.  Ritchey,  58  Pa.  St.  485;  98  --  ■  ■  ■ 
Am.  Dec,  308. 

S.  Ryan  V.  O'Connor, 41  Ohio  St. 36S.  mlsslble  under  the  Statute  of  Frauds; 

>.  Haxton  v.  McClaren,  13]  Ind.  335.  but,  independent  of  the  statute,  the  ev- 

4.  Galef.  Harby,io  Fla.  171.    Com-  Idence  will  not  avail  against  the  de- 

fare,  however,  Rankin  v.  Harper,  13  nial  of  the  alleged  trustee  and  vendor. 
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A  trust  may  be  proved  by  circumstantial  evidence,*  by  admis- 
sions in  the  pleadings  made  either  explicitly  or  by  implication  by 
the  puty  sought  to  be  charged,'  or  by  his  admissions  elsewhere 
made* 

The  trustee  can  make  no  admissions  to  the  prejudice  of  the  es- 
tate or  of  the  beneficiary.^ 

Subsequent  declarations  of  the  trustee  are  competent  evidence 
to  establish  a  trust." 

Declarations  made  by  the  grantor  are  admissible,  if  made  at 
the  time  the  trust  was  created  and  while  the  grantor  still  retained 
an  interest  in  the  property."     Declarations  of  a  purpose  to  create 

Cbilet  T'.  Woodson,  3  Bibb  (Ky.)  71 ;  b/ admlsBlonB  contained  in  the  trustee'* 

Birbin  v.  Gaspard,  15  La.  Ann.  53^  answer  under  oath.  McVay  v.  McVay, 

L  Lamb   ti.  Glrtman,   26   Ga.  6151  43  N  J.  Eq.  47.  - 

Daris  11.  Coburn,  138  Mass.  377.  3.  Thedeclaratlonsofoneunderoath. 

Where  the  plaintiff  alleges  an  ex-  that  he  gave  monev  as  a  gin,  and  had 

pmt  tnut,  he  is  bound  to  prove  it,  as  no  Interest  in  the  fand  purchased  with 

tremd.    It  may  be  proved  bj  clrcum-  it,  may   be  given   as  proof  to  bar  his 

5,  and  the  court  will  look  to  the  claims    to   a   resulting    trust   in    such 


the   parties.     Gunter   t 

JtDes,9  Cal.  643.  in  a  suit  to  etiforce  a  trust  created  by 

A  single  -witness'  evidence,  unsup-  parol,  it  is  proper  for  the  complainant 

portedby  corroborating  circumstances,  to  interpose  any  evidence  of  acts   or 

stating  the   defendant  s   admission   of  words  ol'  the  defendant,  which  tends  to 

fscta  denied   in   the  answer,  is  insufli-  show  a  recognition  by  him  of  the  trust. 

cient  to    establish    an    express   trust.  Chase  v.  Perley,  148  Mass.  389.  * 

Miller  i>.Thatcher,9Tex.4Si;  40  Am.  4.  Thomas  v.   Bowmatf,  30   III.   84; 

Dec  171.     See    Hall   t.   Layton,   16  Bragg  v.  Geddes,  93  111.  39. 

Tei.  a6i.  6.  Smith  v.    McElyea,  68  Tex.   70. 

1  A  letter  from  the   trustee  to  the  But  not  sufficient.     Williams  v.  Lowe, 

laUi  que  /rmit  admitting  the  existence  4  Neb,  391. ' 

of  the  trust,  is  evidence  in  an  action  The  purchaser  of  land  In  his  own 
between  the  cM/sr^se 'rvj/ and  a  party  name,  but  as  agent  or  trustee  of  an- 
(a  volunteer  J  to  whom  the  trustee  after-  other,  to  whom  he  afterward  conveys, 
wird  conveyed,  and  supported  by  evi-  is  a  witness  to  prove  the  trust.  Brown 
dence  of  similar  declarations  of  the  v.  Downing,  4  S.  &  R.  (Fa.)  494. 
trustee,  is  sufficient  to  establish  the  The  declarations  of  one,  while  hold- 
Massey  tr.  Massey,  10  Tei.  134.  ing  the  legal  title  to  an  estate,  1 
-■ '-  idmissr---   ---      ---"-'-    •-    -' "-—   >--    '- 


missions,  par-  missible   to  show  that   he    is    merely 

dcularlr  if  corroborated,  are  sufHcient  trustee   against   those  claiming   under 

lo  establish  a  trust  based  upon  a  nega-  him,  though  such  person  is  alive  and 

Sw;  fact,  as  the  non-payment  of  the  within  reach  of  the  process  of  the  court, 

purchase -money  by  the  trustee   to  his  Gibblehouse   v.   Stong,   3    Rawie 

Tcodors,  the  alieged  beneficiaries.  Van  (Pa.)  437. 

Devcr  V.  Freeman,    »  Tei,   333;   70  «.  Alien  v.  Withrow,  no  U.  S.   119; 

Anu  Dec.  391.  Price  i>.  Kane,  II3  Mo.  413. 

A  grantee's  admission  in  an  absolute  On  the  question  for  whose  benefit  a 

deed   that  It   was   Intended  as  a  trust  trust  was  created,  the  declarations  of 

deed,  made   in    his    answer   to  a  bill  the  grantor  made  before  the  convey- 

sgijnst  him  for  the  enforcement  of  the  ance,  are  competent  evidence,  as  are 

Inut,was  sufficient  evidence  toestabllsh  the  subsequent  declarations  and  acts  of 

tiK  trust  under  the  Statute  of  Frauds,  the  trustee,  and  of  those  who  hold  under 

although  be   denied   that  he  ever  ac-  deeds  from  him.     The  grantor's  declar- 

cepted  it  or  interfereil   with  the   trust  ations,  made  after  the  execution  of  the 

estate.  Maccubbin  v.  Cromwell,  7  Gill  deed,  are  not,  however,  competent  on 

Ji  ]■  (Md.)  157.  the  question  of  his  intent  in  making  It. 

A  parol  trust  in  land  may  be  proved  Smith  v.  McElyea,  68  Tex,  70. 
801 
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ProMd»«.  TRUSTS  AND  TRUSTEES.  XtUmw.. 

a  trust,  not  carried  out,  are  of  no  value  ;  nor  are  direct  promises 
to  that  effect  which  do  not  amount  to  a  contract.* 

Trusts  provable  by  parol  may  be  disproved  by  parol.' 

Under  the  familiar  rule  of  evidence,  however,  parol  evidence 
will  not  be  admitted  to  vary  the  terms  of  a  trust  created  in 
•  writing.* 

The  legality  of  the  trust  and  the  faithful  performance  of  the 
trust  by  the  trustee  being  presumed,*  the  burden  of  proof  is  on 
the  party  who  seeks  to  show  the  contrary.  Payments  made  by  the 
trustee  to  the  beneficiary  will  be  presumed  to  be  payments  on 
account  of  income  from  the  trust  estate,  in  the  absence  of  a  show- 
ing to  the  contrary,' 

These  presumptions  make  only  i.  prima  facie  case  for  the  trus- 
tee, however,  for  his  statement  of  accounts  will  not  be  accepted 
as  conclusive  in  his  favor.* 

1.  Allen  V.  Withrow,  no  U.  S.   119.  that   the  deed   of  trust  was  never  in- 

1.  2  WharC  on  £v.,  4  1035.  tended  to  have  any   operation   for  the 

The  prelutnptionofa  trust,  raised  \iy  purposes   therein    ezprested.      Wilson 

parol  evidence,  may  be  repelled  by  pa-  t>.  WiUon,  i  Deaaui.  Eq.  (S.  Car.)  319. 

rol.     Smith  v.    Howell,   11    N.J.   Eq.  In  Price  t>.  Kane,  112  Mo.  41],  it  wM 

340;  Botsford  11.    Burr,  1  Johnt.  Ch.  held  that  where  a  husband   haJd   con- 

(N.  Y.)  405;  Page  V.   Page,  8  N.   H.  veyed  land  in  trust  for  his  wife,  reserv- 

187;  Steere  w.  Steere,  5  Johns.  Ch.  (N.  ing  no   power   o  f  revocation,  parol 

Y.)  i;  9  Am.    Dec.   356;  Edwards   t'.  evidence  of  the  wife's   declaration  that 

Edwards,  39  Pa.  5L  369.  the  property   was   her  husband's,  and 

S.  Gainus  v.   Cannon,  4]    Ark.  503;  that  she   would   reconvey  it  to  him 

Simms  -D.  Smith,    1 1  Ga.   T95;  Lake  v.  whenever  he  aslced  It,  is   not  sullicient 

Freer,    \\     III.   A  p  p.    ofi  ;    Steere   v.  to  establish  a  trust  in  such  property  in 

Stcere,  s  Johns.  Ch.  (N.  Y.)  i ;  9  Am.  his  favor. 

Dec.  3561  Taylor  v.  Baldwin,  10  Barb.  4.  See  tufra,  this  title,  Pleading. 

(N.  Y.)  ^85 ;  Richards   v.  Crocker,  jo  A  tnistee  cannot  be  surcharged  upon 

N.   Y.   Supp.  954;  66   Hun    (N.  Y.)  evidence  of  witneKses  that  the  propertv 

639;  Dickenson    v.    Dickenson,  a  ought  to  have  yielded  more  than  it  did, 

Murph.  (N.  Car.l  279;  Lloyd  f.  Inglis,  where  no  evidence  exists  as  lo  partlcu- 

I  Desaus.  Eq.   (S.  Car.)  333;   Harris  i'.  lars,  end  there  is  evidence  that  the  rents 

Barnett,  3   Gralt.  (Va.)   323;  Lewis  v.  demanded  were   at   reasonable  prices, 

Lewis,   z   Ch.   R.  77;   Finch's   Case,  4  and  that  everything  received  had  been 

Inst.  86;  Childers   v.  Childers,  3  K.  &  accounted' for,  and  the  property  consid- 

J.  310;    I   De  G.  &  J.   482;  Fordyce  IT.  erably    improved    under    his'manage- 

Willis,   3   Bro.  C.   C.   587  ;  Leman    v.  ment.     Moore's  Appeal,  10  Pa.  St.  43J. 

Whitley,  4  Russ.  433.  0.  Woodard  i'.  Wright,  82   Gal.  aoi. 

But   parol   evidence   may   b  e  heard  B.  Baker    -v.   Williamaon,  4   Pa.   St. 

where   the  trust  was  discretionary,  to  456. 

prove  how   that   discretion   was  eier-  In  a  suit  involving  a  title  to  land  in 

cised.     Simnts  i>.  Smith,  11  Ga.  T95.  Texas,  it  was  held  that  a  decree  ren- 

But  the  trustee,  who  is  the  lessor  of  dered  by  a  court  of  chancery  of  another 

the  plaintKT;  has  been  held  to  be  a  com-  state  was  admissible  to  show  the  nature 

pelent   witness  to   show  that  the  real  and  terms  of  the  trust  under  which 

trust  is  different  from  the  one  apparent  money  was  transferred  to  a  trustee  in 

in  the  conveyance.     Drum  v.  Simpson,  Texas   to  be  invested.     Wallace   v. 

6Blnn.  (Pa.)  478;  6  Am.  Dec.  490.  Campbell.  53  Tex.  229. 

The  recitals  in  the  declaration  of  the  In  a  controversy  between   a  trustee 

trust  will  estop  the  trustee  to  show  that  and  a   cestui    que   trust,   it  was    held 

in  fact  it  was  executed  at  a  time   other  proper  to  admit  in  evidence  a   trans- 

than  that  of  whicli  it  bears  date.     Rug-  cript  of  the  settlement  of  the  trustee'a 

sell  V.  Peyton,  4  111.  App.  473.  accounts  made  before  a  court  of  the 

A  trustee  is  not  competent  to  prove  county,   in   which   the   deed    of   trust 
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Cases  illustrating  the  competency  of  evidence  under  peculiar 
drcumstances,  are  cited  below.' 
6.  Cotti. — It  is  not  possible  to  lay  down  any  rules  of  general 


Kmt  in  unpatented  lands,   employed  STidence  in  the  foreclosure  suit  in  be- 

M  attomeT  to  procure  a  patent  for  the  half  of  the  ceilui  que  trust.     Sime  v. 

i»me  for  the  person  through  whom  A  Hoinard,  4  Nev.  473. 

diimed  lltle,  and  promised  the  aCtornej  The  plalntlfT  brought  suit  to  recover 

'a  portion  of  the   land  tn  the  land  which  he  had  purchased  at  a  judi' 

-■          ■■  ■  ■       ■        •-  1;  defew'      ■            ■    ■ 


tnasferred  his  interest  in  the  trust  equity  attaching  to  the  estate  b^  virtue 
which  A  held  for  him,  and  in  a  suit  by  of  a  definite  agreement  that  plaintiff 
the  luEgnce  agafnEt  A's  personal  rep-     would  buy  the  land  for  defendant  and 


rCKntative  to  recover  the  attorney's  in-  reconvey  to  him,  upon  being  repaid  the 

teretl,  it  was  contended  by  the  defend-  sum  bid  with  accrued  interest.     It  was 

Mit  thit  both  the  attorney  and  his  as-  held  competent  after  the  admissions  of 

•ignee  had  abandoned  the  contract.    It  evidence  of  such  an  agreement,  to  show 

wsB  held  Uiat  erldence  was  admiagible  that  there   was   a   general   Impression 

which  tended   to  show  that,  until  the  among  the  bystanders  at  the  sale  that 

procurement  of  the  patent,  the  assignee  such  was  the  understaodlng,  and  that 

continued    to   expend  on  it    sums   of  there    was   no   competition  in   conse- 

nooey  for  that  purpose.  quence   among  the   bidders,  and   that 

A  trustee  may  not  proveby  parol  the  evidence  was  also  admissible  to  corrobo- 

amoont  of  costs  expended  by  him  in  rate  defiendant's  statement  as  to  what 

FKeiving  trust   property.     Gates   i>.  the   actual   agreement   was.     Cheek  v. 

Hunter,  13  Mo.  511.  Watson,  85  N.  Car.  iqj. 

Where  the  plaintiff  had  given  inevi-  By  his  bill  of  complaint,  aceiitii  que 

detice  what  was  alleged  to  be  an  ex-  Imat   sought   to  hold  the  maker  of  a 

pros  trust,  executed  by  the  holder  of  promissory   note  belonging  to  a  trust 

Ibe  legal  title,  the  defendant's  evidence  estate,   liable  for  deductions  from  the 

eiplaaatory  of  the  transaction  out  of  amount  due   thereon   allowed   bv   the 

which  the  alleged  trust  arose,  as  to  the  trustee,  on  the  ground  of  collusion  be- 

intention  of  the  parties  and  the  terms  tween  the  trustee  and  the  maker.     It 

ind  effects  of  the  trust,  was  held  to  be  was  held   that  the  maker  of  the  note 

admissible;  as  was  also  evidence  that  might  introduce  evidence  to  show  Ae 

the  purchaser  under  whom  the  plaintifl  good  faith  of  the  trustee,  as  well  as  evi- 

daimed  had   no  title   in  the  land   (of  dence  that  he  had  no  notice  ofthetrua- 

idilch  notice  was  given  before  the  sale),  tee's  fraudulent  intention.    Maynard  i'. 

that  he  had  made  no  payment,  nor  offer  Cleveland,  76  Ga.  61. 

of  payment,  of  his  share  of  the  pur-  In  an  action  to  have  a  party  declared 

chase-money,  and  that  he  had  by  parol  a  trustee,  and  to  compel  him,  as  such, 

wiived  all  his  right  on  account  of  the  to  convey  land  claimed  to  have  beet) 

Sirchase.     Deitzler  v.  Mlshler,  37  Pa.  acquired  by  him  from  a  third  party  as 

t.  81.  trustee  of  the  party  making  complaint, 

If,  while  a  suit  in  equity  Is  pending  the  latter  party  may  not  introduce 
rdadng  to  property  assigned  In  trust,  testimony  as  to  whether  he  knew  that 
sales  are  made  alter  the  committee's  the  other  was  about  to  make  the  pur- 
report  and  before  its  acceptance,  vary-  chase,  Branson  t'.  Carutbers,  49 
ing  the  state  of  the  accounts  between  Gal.  373. 

the  parties,  on  a  final  hearing   before  In   an   action   for   the    recovery   of 

the  court  evidence  of  such  sale  Is  ad-  money  alleged  to  have  been  received 

misilble.     Kendall    v.    New    England  by  the  defendant  in  trust,  if  complain- 

Carpet  Co.,  13  Conn. 383.  antintroducesnodlrectevidcnceotany 

Where  certain  land  was  deeded  to  a  contract  or  conditions  under  which  the 

certain  person  under  a  parol   contract  money  was  received,  but  relies  upon 

that   he  should    reconvey  one-half  of  circumstances,  the  defendant  may  tes- 

Ibe  land,  and  he  mortgaged  the  land,  tify  to  the  purpose  for  which   he  sup- 

•nd  afterward,  upon  the  institiitlon  of  posed  the  money  was  given  him,  and 
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application,  which  may  be  said  to  govern  courts  of  equity  in  their 
jurisdiction  over  trusts  in  reference  to  the  awarding  of  costs ;  this 
is  a  matter  within  the  discretion  of  the  court,  and  generally  the 
exercise  of  this  discretion  cannot  be  reviewed  upon  appeal.* 

A  general  rule,  however,  may  be  stated  to  be,  that  a  trustee 
who  is  acting  within  the  line  of  his  duty  and  in  good  faith  appears 
before  the  court  as  the  party  to  a  suit,  whether  instituted  by 
himself  or  against  him,  will  be -held  exempt  from  the  payment  of 
costs  out  of  his  personal  income,  and  any  costs  incurred  by  him 
under  such  circumstances  frill  be  repaid  out  of  the  trust  fund 
under  the  order  of  the  court  having  jurisdiction  in  the  premises, 
or  by  the  cestui  que  trusts 

Subject  to  the  reasonable  discretion  of  the  court  in  awarding 

tbe  understanding  with  which  he  re-  Ins.   Co.,   ij   Pa.  St.   471;  Bendall   », 

ceived   it.     Davis   o.    Coburn,    128  Bendall,  34  Ala.  395;  60  Am. Dec.  469; 

Mass.  377.  Morton  v.  Barrett,  12  Me.  aj7 ;  39  Am. 

In  an  action  for  the  recoverj  of  prop-  Dec.  ^75)  Blist  v.  American  Btbfe  Soc., 
ertj  conveyed  in  trust  to  secure  debts,  2  Allen  (MasB.)  334; 'Minute  v.  Cox, 
evidence  that  the  debts  had  been  "  paid  5  Johns.  Ch,  (N.  Y.)  451;  9  Am.  Dec- 
or nearlv  so,"  was  properlj  rejected.  313;  Moses  v.  Murgatroyed,  1  Johns. 
Poole  r.'Adkisson,  i   Dana  [Ky.)  110.  Ch.  (N.  Y.)  473;  HoBack  v.  Rogers,  9 

■     "               '        ■            "-   «-  pajgj  (>;_  Y.)  463;  Hall  1..  Hallet,   i 


.  Rep. 


50  Am.  Rep.  677,  It  appeared  that  a  Cox  141;  Norris  v.  Norris,  I  Cox  1S3; 

bond  and  mortgage  had  been  executed  Sanimes   1;.   Rickman,  3   Ves.   Jr.  38; 

to  defendant  and  M   as  executors  for  Rashley   v.   MasterK,   i    Ves.  Jr.  Ml; 

fS,ooo,  f«,ooo  of  this  HUD)  belonged  to  Roche  v.  Hart,  11   Ves.   58;  Taylor  v. 

tlie  estate,  and  the  balance  was  loaned  Glanville,  3  Madd.  176. 

by  the  plaintiff  to   M.     In  an  action  The  rule  Is  stated  more  broadly  by 

brought  by  plaintiff  to  enforce  a  trust  L.ewln,  and  by  Flint   in   his  American 

In  the  bond  and  mortgage  for  this  loan,  notes  to  Lewln  on  Trusts,  as  follows : 

it  was   held  competent  to  admit  M's  "  The  general   rule  is  that   a   trustee 

declaration  made  soon  after  the  loan,  Ehull  have  his  costs  of   suit  awarded  to 

when  she  was  in  feeble  health  and  an-  him  at  the  hearing,  either  out  of  the 

ticipating  an  earlv  death,  to  the  elTect  trust  estate  or  to  be  paid  by  his  cestui 

that  she  had   received  the  loan,  ant;  que   trust."     2  Lewln   on  Trusts  and 

that  plaintiff  was  to  have  an  Interest  in  Trustees  (Am.  ed.of  18SS),  pp.  985,987. 

the  mortgage  as  security  therefor,  and  In   a   proceeding  to  obtain  the   in- 

that  it  was  her  intention  to  execute  a  struction  of  the  court  as  to  the  mode  of 

wrlttenacknowledgmentto  tbateSect;  executing  the    trust,  see  Trotter   v. 

and  this  was   considered   a  good  and  Blocker,  6   Port.  (Ala.)   169;  Jones  v. 

sufficient  declaration  of  (rust.  Stockett,  1  Bland  (Md.)  409. 

1.  Taylor   v.   Root,  48   N.   Y.  687;  A  testamentary  provision,  made  for 

Grav  V.  Dougherty,  35  Cal.  366;  State  carrying  Irusts  into  effect,  embraces  the 

I',  "f  olan,  33   N.  J.  L.   195.     See  also  cosIb  of  a  suit  in  relation  to  such  trusts. 

Costs,  vol.  4,  pp.  317, 333.    The  plain-  Staggii.  Beekman,  3  Edw.  (N.  Y.)  89. 

tiff  may  t>e  charged  with  costs.     Arm-  As  a  rule,  a  testamentary  trustee  who 

strong   V.   Zane's   Heirs.   12   Ohio   St.  abandons  the  trust  for  his  own  conven- 

187:  Coleman  v.  Ross,  46  Pa.  St.  180.  ience,  fs  chargeable  with  the  expense  of 

CoBts,  in  equity  actions,  are   not   a  all  proceedings  necessary  to  obtain  his 

matter  of  course,  but  always  in  the  d!s-  discharge  from  the  trust.     If,  however, 

cretfon  of  the  court,  and  hence  to  en-  independently   of  his   resignation   and 

title  either  party  to  them  it  is  necessary  withdrawal,  an  account  should  be  filed 

that  the  court  should   expressly  allow  at  about  the  same  time,  he  may  be  al- 

them.     Kreiti   t.  Frost,  55   Barb.  (N.  lowed  the  costs  strictly  pertinent  to  the 

Y.)  474.  accounting.     Brautigam    1'.  Escher,   1 

%.  Lowrie's   Appeal,    1    Grant   Cas.  Dem.  (N.  Y.)  169. 

(Pa.)  37j;  Graver's  Appeal,  jo  Pa.  St.  If  the  suit  Is  brought  upon  a 

189;  Callender  u.  Keystone  Mut.  Life     tract  entered  into  by  the* '~~ 
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costs  according  to  the  circumstances  of  the  particular  case  at  bar, 
the  unsuccessful  party  is,  as  a  general  rule,  held  for  the  costs  ;' 
but  this  rule  is  not  enforced  as  strictly  against  a  trustee  as  against 
others,  for  he  will  be  protected  as  long  as  he  acts  with  reason- 
able diligence  and  care.* 

The  trustee  who  acts  in  bad  faith,  or  who  is  in  the  wrong 
through  carelessness,  will  be  charged  with  whatever  costs  his 
misconduct  or  negligence  has  occasioned.' 

Where  a  trustee  appears  before  the  court  for  the  purpose  of 
obtaining  an  order  for  the  reimbursement  of  his  expenses,  and 

tMtile,  or  for  a  wrong  done  in  his  life-  166;  Dudgeons.  Corle^,  4Dr.  &  Wat. 
time,  Uie  eiecutorB  or  adminlitratora  158  ;  Tarbuck  ir.  Woodcock,  3  Besv. 
■re  not  liable   for  coats.      Justices  v.     3S9;  Plodson  r.Caih,  i  Jur.  N.  S.SC 


HiTgood,  ao  Ga.  847;  Jamison  v.  Course  v.  Humphrey,  s6  Beav,  40a; 
lindsay.i  Bailejf  {S.Car.)  70;  Rooie-  s  Jur.  N.  S.  615;  Prince  v.  Hine,  17 
wll  i:  Ellilhorp,  10  Paige  (N.  Y.)  415.     Beav.  345 ;  Attj.  Gen'l  v.  Wyville,  38 


1.  Westle;   r.   Williamson,  a   Moll  Beav.  464. 

458;    Burgess  v.  Wheate,  1   Ed.  a^i ;  Ad  executor  or  administrator  falling 

uunlop  11.  Hubbard,  19  Ves.  305.;  1^111  in  an  unjust  claim,  is  personally  liable 

r.  Mague,  j   Moll.  46;   Brodie  v.  St.  to  tlie  defendants  for  costs.     Snow  v. 

Paui,  I  Ves.  Jr.  .126,  Conway,  7  Pa.  SL  136.     And  see  Mun- 

1  A  trustee   holding,   as  such,   an  torf  v.  Muntorf,  a  Rawie  (Pa.)   180; 

atsrd  for  baceslui,  of  damages  for  land  Harrison  t-.Warner,  1  Blackf.  { Ind.JsSj. 

tsken  to  widen  streets,  cannot  be  made  If  the  suit  IsgrouDdleiiorTexatious, 

lo  account  for  costs,  though  not  sue-  Roosevelt  v.   Etlithorp,   10  Paige  (N. 

cewful  in  maintaining   his   crslui  gac  Y.)  415,  or  rendered  necessary  by  the 

IrKit's  right  to  the  whole  of  the  award  trustee's  mere  caprice  or  obstinacy,  he 

Sfiinit  her   tenant   of  the   premises  may  be  charged  with  the  costs  person- 

tuen,  who  claimed  a  part  of  it.     Cou-  ally.     Brinton's  Estate,  10  Pa.  St.  408; 

tinC  V.  Catlin,    z    Snndf.    Ch.    (N.  Lathrop  t>.  Smalley,  23  N.  J.  Eq.  19a; 

Y.)  485.  Smith  V.  Bolden,  33  Beav,  266 ;  Jones  v. 

The  Georgia  practice  as  to  appeals  Lewis,  i  Cox  199. 

by  trustees  without  paying  costs,  etc.,  If  a  trustee   has   mingled  the  trust 

where  the  judgment  is  against  the  es-  fund  with  his  own  money,  and   not  ac- 

titf,  la  discussed  in  Sawyer  v.  Cheney,  counted  for  the  full  sum  due  from  him, 

59  Ga.  368.  he  will  not  be  allowed  his  costs  In  a  bill 

1.  Warbass  r.  Armstrong,  10  N.  I,  filed  by  him  to  obtain  a  discharge  from 

Eq.  163;  Lathrop  v.  Smalley,  23  N.  1.  .further  execution  of  the  trust.     Bogle 

Eq,  191;    McCarter's    Estate,  94    N.  n.  Bogle,  3  Allen  {Mass.)  ii;8. 

Y.  j^;    Chamberlin   v.   Estcy,    ^5  It  the  amount  found  due  a  trustee  is 

Vt378;  Newton  n.  Bennet  t  Bro.  C.  much   less  than   the  sum  claimed,  he 

^-  137;  Franklin    i'.  Frith,  3  Bro.  C.  may  be  decreed  to  pay  the  costs.     Atty. 

C.  433;  Seers   V.    Hind,   1   Ves.   294;  Gen'l  v.  Brewers  Co.,  1  P,   Wms.   376. 

Piety  t'.  Stace,  4  Ves.  610.  If  a  trustee  willfully  misstates  his  ac- 

Iq  determining  whether  a   case   of  counts,  he  will  be  charged  with  costs, 

fraud  Is  made   out  against  a  trustee,  Sheppard  v.  Smith,  a  Bro.  P.  C.  371; 

mch  as,  under  Gen.  Statutes  of  Nev  Flannagan  v.  Nolan,  1  Moll.  86.     And 

Ilamfski-rt,  ch.  330,  f)  43,  will   render  so,  if  he  has  kept  them  In  a  careless  or 

liim  liable   for   costs,   although    not  confused    manner,    Norbury    v.    Cal- 

chiigeable   as  trustee,  the  court  may  beck,  3  Moll.  461 ;  or  keeps  the  benefi- 

■ct  either  upon  the  finding  of  the  jury,  clary  from  a  correct  knowledge  of  them 

or  upon  its  own  view  of  the  evidence,  hy  chicanery  in  -his  answer,  Avery  i: 

Kent  V.  Hutchins,  jo  N.  H,  91.  Cisbome,  Barn.^  349;  Reech  v.  Kenne- 

Trustees   will   not  generally  be  al-  gal,  i  Ves.  113  ;  or  refuses  to  account 

ktwed  the  costs  consequent  upon  their  at  all,  he  will  be  charged  with  costs, 

tepsrate  defenses,  unless  some  of  them  Boynton  v.  Richardson,  31   Beav.  340; 

h»e  a  beneficial  Interest,  or  there  is  Wroe  v.   Seed.  4  Gif.  425 ;  Kemp  i>. 

•onie  special  reason  for  their  severance.  Burn,  4  Gif.  148. 

Giant  t\  Taylor,  a  Bear.  346;  4  Jur.  A  trustee  holding  property  in  trust 
»7  C.  of  L.— 30                          806 
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compensation  for  services  rendered,  he  may  properly  ask  that  the 
costs  be  taxed  against  the  estate  and  not  against  himself,*  but  not 
where  the  proceeding  involves  matters  of  purely  personal  interest 
to  the  trustee.*  Where  a  trustee  is  entitled  to  costs  out  of  the 
fund,  they  will  be  taxed  as  between  solicitor  and  client.' 

7.  The  Seom. — Inasmuch  as  a  court  of  equity  enforces  its  or- 
ders against  the  person  rather  than  the  thing  in  controversy,  its 
decree  is  operative  so  long  as  the  parties  to  be  controlled  by  it 
are  within  reach  of  the  arm  of  the  court.  Equity  acts  upon  the 
conscience  ;  hence,  a  trustee  within  the  jurisdiction  of  the  court 
can  be  compelled  to  perform  acts  in  relation  to  property  which 
lies  beyond  the  territory  over  which  the  court  has  authority.* 
But  a  trustee  appointed  by  a  foreign  court,  or  acting  under  au- 
thority therefrom,  is  amenable  to  that  court  alone,  and  cannot  be 
controlled  by  a  local  court,  merely  because  he  resides  within  the 
territorial  jurisdiction  thereof.* 

As  has  been  said  elsewhere  in   this  article,  the  court,  having 

for  a  married  woman,  who  refuBes  to  Mohuii  v.  Mohun,  I  Swanstioi;  Saun- 
convey  the  legal  title  to  a  purcbnser  ders  o.  Saunders,  3  Jur.  N.  S.  717; 
from   the  husband  and  wife,  and  an-     Moore  v.  Frowd,  3  Myl.  &  C.  49. 

a  bill  seekinK  a  conveyance,  re-        4.  Troatea'*  Kamoral  from  tbe  tXU». 

...__..,    ofari.^-- ..... 


sisting  the  relief  sought,  10  far  identi-  — Where   the   instrument  creating  i. 

fiei  himself  with   the  cause  of  his  co-  trust  provides  "  that  if  a  trustee  named 

defendants  as  to  make  himself  liable  shall  refuse  or  become  unable  to  exe- 

to  a   decree  for  costs.     Knowles  v.  cute  the  trust  according  to  tbe  true  in- 

Knowles,  36  111.  i.  tent  and  meaning  thereof,"  certain  per- 

Under   Wiiconsin  Revised  Statutes  sons  named  shall  "  have  power  under 

(i8j6),  4  49,  ch.  133, an  administrator  is  his  or  their  hands  and  seals  to  appoint 

Dot  personally  liable  for  costs  in  an  ac-  some   other   person  to  do  the  same." 

tion  brought  by  him  in  his  representa-  the  trustee,  b^  his  removal  from  the 

tive  capacity-  for  a  conversion  of  a  part  state,  does  not  become  unable  to  eie- 

of  the  estate,  whether  such  conversion  cute  the  trust,  nor  is  such  removal  to 

occurred  before  or  after  the  death  of  be  construed  bi 

his  intestate,  unless  he  has  been  guilty  form  tbe  trust. 

of   mismanagement    or   bad   faith   in  Miss.  391. 
maintaining  the  action.   Knox  v.  Bige-  ,      The  supreme  court  of  Ptnnsyh'ania 

low,  15  Wis.  415.  haa   jurisdiction  to   force  a  trustee,  a 

1.  Trustees   11.   Greenough,    105    U.  resident  of  that  state,  to  convey  the 

S.  537.  legal  title  to  lands  lying  In  other  states. 

In  a  proceeding  by  a  trustee  for  a  and  held  by  him  in  trust.     Vaughn  v. 

settlement  and  compensation  for  serv-  Barclay,  6  Whart.  (Pa.)  391. 
ices,   where    the    only   issue   found         Where  a  bill  is  tiled  to  execute  a  les- 

against   him   concerns   the   amount  tamemary  trust,  and  a  partition  of  land 

claimed  for  services,  all   costs  should  lying  in  various  counties  and  chancerj 

be  adjudged  in  his  favor,  except  such  districts,  is  necessary,  in  execution  of 

as  pertain  to  that  iesue  only.     Lape  v.  that  trust,  a  court  of  chancery  acquires, 

Jones   (Ky.  1891),  15  S.  W.  Rep.  658.  by  a  personal  service  of  all  the  parties 

3.  Ingram    v.   Kirkpatrick,   8   Ired.  in  Interest,  jurisdiction  to  divide  such 

Eq.  (N.  Car.)  63.  lands,  without  regard  to  their  location ; 

While  it  is  a  general  rule  that  the  and  an  equity  court,  sitting  in  any  dis- 

costs  of  the  accounting  fall  upon  the  trict  in  which  a  part  of  said  lands  tie, 

trust  estate,  this  rule  does  not  apply  may  make  partition  of  them,  according 

where  the  trustee,  to  suit  his  own  ends  to  the  provisions  of  the  Ten»euee  Act 

•nd  his   own   convenience,  refuses   to  of  1837  and  1839.    Todd  i'.  Cannon,  8 

continue   with    the   trust.     Matter   of  Humph.  (Tenn.)  513. 
Edwards,  10  Daly  (N.  Y.)  68.  B.  Curtis  v.  Smith,  6  Blatchf.  (U.  S.) 

S.  McKimv.  Handy,4Md,  Cb.  118;  550;  Campbell   v.   Sheldon,   13   Pick. 
3(H 
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once  assumed  jurisdiction  of  the  parties  and  the  subject-matter, 
will  retain  control  for  the  purpose  of  accomplishing  justice  be- 
tween the  parties.'  This  is  true  in  many  cases  where  the  several 
acts  of  the  court  might  alone  be  beyond  its  power  to  perform. 
But  no  general  rule  can  be  laid  down  which  will  set  limita- 
tions to  the  power  of  the  chancellor  in  matters  relating  to  trusts. 
Individual  cases,  with  their  varying  circumstances  and  facts,  fall 
within  the  sound  discretion  of  the  court  sitting  in  equity,  and  it 
is  not  possible  to  formulate  any  rules  which  shall  control  the  ex- 
ercise of  this  judicial  discretion.  Generally  speaking,  the  court 
has  power  to  enforce,  against  all  parties  to  a  valid  trust,  the  per- 
formance of  all  duties  imposed  upon  them  by  the  provisions  of 

(HiH.)  8;  Cunpbell  v.  Wallace,  lo  would  be  withheld  until  »atl«factorr 
Gnj  (Maw.)  im  ;  Chase  v.  Chase,  i  provision  was  made  Tor  the  protection 
Allen  (Mass.)  104;  Smith  v.  Mutual  of  the  mi uor'i  interests. 
Ins.  Co.,  IX  Allen  (Mass.)  343  ;  Curtis  Where  a  trust  attached  to  a  particu- 
r.  Smith,  60  Barb.  (N.  Y.)  9.  lar  Iwal  estate  in  the  defendant  is  es- 
Where  the  decree  of  a  court  of  one  tablisned  b^  the  plaintiff,  and  the  de- 
(Ute  creates  a  trus^  the  court  of  an-  fendant  sets  up  a  distinct  legal  title, 
other  state  has  no  jurisdiction  toenforce  the  court  will  decide  between  the  two 
juch  a  trust  on  behalf  of  the  beneSciarj  legal  titles.  Henderson  v.  Hoke,  i 
or  hit  creditors,  even  though  the  trug-  Dev.  &  B.  Eq.  (N.  Car.)  119: 
tee  personally  resides  in  the  latter  state,  The  court  will,  in  its  discretion,  grant 
but  has  given  no  bond  and  filed  no  in-  such  a  decree  as  to  it  seems  right  under 
Tenlorj  in  Ihe  state  where  he  waa  ap-  the  circumstances.  Thus,  where  a  trust 
poiated.  Jenkins  v.  Lester,  131  Mass.  lund  Is  In  danger  of  being  converted  to 
*"  See  also  Leland  v.  Smith,  131  the  Injury-  of  wty  claimant  having  a 
~  ;$,  note.  present  or  future  fixed  title  thereto,  a 
Laughlin  v.  Van  Keuren,  31  court  of  chancery  may  direct  such  fund 
N.  ].  Eq.  379 ;  Speakman  v.  Tatem,  45  to  be  admlniEtered  In  such  a  manner  as, 
N.J.  Eq.  3SS.  in  its  discretion,  shall  best  secure  the 
If  s  note  given  to  an  administrator  objects  and  purposes  of  the  trust.  Tap- 
far  the  purchase -money  of  decedent's  pan  v.  Ricamio,  16  N.  J.  Eq.  89. 
peiwnal  estate  is  transferred  by  the  Equity  may  direct  the  conversion  of 
sdmiaistrator,  in  payment  of  his  own  a  trust  fund  from  personal  property 
debt,  a  subsequent  administrator  (the  into  real  estate,  when  for  the  interest 
Gnt  having  resigned  his  office)  maj  file  of  the  cestui  que  trial,  and  not  in  con- 
1  bill  to  enjoin  the  collection  of  the  flict  with  the  will.  £k  p.  Jordan,  4 
note  by  the  assignee ;  and  the  chancery  Dcl.Ch.6ii;. 

court,  having  entertained  jurisdiction  Where  infant  c»/»f.i  ^»e /r«.tfen/ un- 
to assist  in  the  execution  of  Che  trust  dera  trust  deed  conveyed  to  their  moth- 
imposed  on  the  administrator,  and  to  er  1,500  acres  of  land,  which  .wag  gold 
pment  a  multiplicity  of  suits,  may  for  taxes,  and  purchased  from  the  estate 
grant  relief,  and  order  the  note  to  be  by  one  who  agreed  that  their  parenta 
given  up  to  the  acting  administrator,  might  repurchase  1,400  acres  thereof 
Scott  i>.  Searles,  7  Smed.  &  M.  (Miss.)  for  $1,500,  tiled  a  bill  inequity  showing 
498;  45  Am.  Dec.  317.  themselves  unable  either  to  redeem  or 
In  Phillips  V.  Phillips,  50  Mo.  603,  a  repurchase  except  by  sale  of  a  portion, 
Titbcr  had  conveyed  most  ofhis  landby  it  was  held  that  the  chancery  court 
absolute  deed  of  gilt  to  his  son.  Parol  might  elect  between  a  sale  of  the  por- 
ciidence  was  introduced  showing  that  tion  necessary  or  an  extension  of  the 
the  lather  relied  upon  Ihlg  son  not  to  contract  of  repurchase,  as  might  be 
"defraud  his  brother  and  sister."  The  most  advantageous  to  the  plaintlfr. 
grantee,  the  deeds  being  lost,  brought  Johns  v.  Smith,  56  Miss.  717. 
>uJt  for  a  decree  establishing  his  title.  Where  a  testator  left  to  his  executors 
one  of  the  cestuia  qut  Irustml  being  a  a  fund,  the  income  of  which  whs  to  be 
minor.  The  court  held  that  the  minor  applied  for  the  use  of  the  legatee,  his 
nmst  be  protected,  and  that  its  decree  wife  and  family,  during  his  life,  anil  Ite 
807 


Mus.158 

1.  McL 


^aovGoOt^lc 


Piwwdan.  TRUSTS  AND  TRUSTEES.  Tb»  i>«wfc 

the  trust,  to  determine  the  construction  of  the  instrument  creat- 
ing the  trust,  and  fix  its  bounds  and  limitations,  and  instruct  the 
trustee  in  his  execution  of  it. 

The  court  is  generally  bound  by  the  terms  of  the  instrument 
of  trust,  so  long  as  they  arc  legal  and  enforcible  ;  but  conditions 
may  arise  under  which  the  court  may  with  propriety  go  counter 
to  the  direct  requirements  of  the  trust  instrument.* 

Thus,  it  will  correct  any  mistake  that  may  have  been  made  tn 
the  execution  of  the  instrument  creating  the  trust,  reform  the 
instrument  itself  and  enforce  the  provisions  which  it  may  deem 
beneficial  or  equitable,  modifying  those  which  in  its  judgment 
would,  if  strictly  enforced,  tend  to  work  hardship  or  injustice.* 

became  bo  intemperate   as  to  be  unfit  1.  The   court  may  order  the  sale  of 

to  receive  it,  the  orphans'  court,  upon  unproductivcproperty  if  tbeff.i/vi'j^H^ 

petition  presented,  ordered  that  a  per-  Irustfni  are  destitute,  even  though  no 

tion  of  tfa£  incoine  should  be  paid  to  the  power  of  sale  be  conferred  by  the  terms 

wife  for  the  benefit  of  the  family.  "  ........ 

held  that  such  a  decree  was  nol 

Noble's  Appeal,  39  Pa.  St.  ^i.  HI.  201. 

In  MeddU  v.  Bull  (Ky.  1893),  18  S.  In  the  exercise  by  the  court  of  the 
W.  Rep.  6,  a  testator  created  certain  power  to  dispose  of  the  trust  estate  olh- 
trusts,  whereby  his  widow  was  to  receive  erwise  than  in  the  manner  provided  in 
an  annuity,  the  payment  of  the  same  the  deed  of  trust,  the  court  bhouid  pro- 
being  secured  by  a  lien  upon  all  estate  ceed  with  great  caution.  It  is  the 
and  properly  nol  specifically  devised,  court's  duty  to  put  itself  in  the  post - 
The  residuary  estate  embraced  much  tion  of  the  creator  of  the  trust,  and  act 
unproductive  land.  The  will  conferred  as  he  would  have  done  had  he  antici- 
upon  the  original  trustee  and  executor  pated  the  existing  contingency.  Cur- 
the  power  to  sell  this  unproductive  real  tiss  v.  Brown,  19  111.  30i. 
estate,  but  denied  this  power  to  his  sue-  Courts  of  equity  have  power,  in 
cessors.  The  original  trustee  resigned,  cases  of  necessity,  to  order  a  disposi' 
The  estate  chargeable  with  the  widow's  tion  of  trust  estates,  which  is  not  in 
annuity  did  not  produce  a  sufficient  in- 
come to  pay  it.  It  was  held  that  the 
court  had  the  power  to  order  the  sale 
of  the  unproductive,  lands.  Invest  the  . 
proceeds  in  other  property  from  which  a  proper  case  is  made,  toojfdertr 
e  profit  might  be  derived  to  help  pay  to  anticipate  the  time  of  payment  un- 
the  widow's  annuity,  and  thus  save  the  der  a  will,  so  far  as  it  may  appear 
bodyof  the  estate  to  the  remainder-men.  necessary  for  the  maintenance  of  the 

A  married  woman,  who,  by  the  terms  devisees,  the  testator's  children. 
of  a  trust,  is  entitled  to  an  annuity  for  Rboads  v.  Rhoads,  43  111.  239. 
her  sole  and  separate  use,  the  cor/iM  of  a.  Finlayson  -v.  Finlayson.  17  Ore- 
the  trust  fund  being  secured  for  her  gon  347 ;  11  Am.  St.  Rep.  836, 
children,  may  look  lo  the  actual  pro-  KtlOrsuttlon. — It  is  within  the  power 
duce  of  the  fund  for  her  annuity.  If  of  the  court,  under  a  prayer  for  gen- 
the  trustee,  with  her  co-operation  and  eral  relief  in  an  action,  to  set  aside  a 
approval,  has  carried  on  the  trust  farm  trust  deed,  to  reform  the  same,  and 
and  produced  supplies  for  her  support  create  a  permanent  trust  according  to 
and  for  the  conduct  of  the  farm,  it  is  the  real  interest  of  the  parties.  Rid- 
within  the  power  of  a  court  of  equity  to  die  v.  Cutter,  49  Iowa  547. 
E|nctlon  what  he  has  done,  appoint  a  Where  the  legal  title  to  real  estate 
recetverandtake  poEsessionofthefarm,  has  been  investwi  in  a  trustee  to  hold 
and  decree  that  a  part  of  the  future  net  and  convey  the  same  to  other  parties 
income  year  by  vear  be  applied  to  the  for  certain  purposes,  and  the  inten- 
satisfaction  of  accumulated  indebted-  tion  of  the  parlies  cannot  be  carried 
ness  owing  to  creditors  for  supplies  so  out,  because,  bv  an  oversight,  the  legal 
lurnlihed.    Robert  v.  Tift,  60  Ga.  566.  title  had  l>een  conveyed  to  an  infant,  a 
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Whatever  is  necessary  for  the  preservation  of  the  subject-mat- 
ter, or  the  protection  of  the  rights  of  the  cestui  que  trust,  will  be 
done,  whether  contemplated  in  the  instrument  of  trust  or  not.* 

XX.  TnuOHATimf  OP  THS  Tbuit. — A  trust  may  be  brought  to 
an  end,  first,  by  operation  of  law  ;  second,  by  its  own  limita- 
tions ;  third,  by  the  act  of  the  parties. 

1.  B]r  Operation  of  Law.^As  has  been  seen,  the  trust  will  con- 
tinue no  longerthan  the  legitimate  purposes  contemplated  in  its 
creation  require.  Artificial  estates  are  not  favored  by  the  courts. 
It  is  only  when  the  trust  requires  the  performance  of  some  active 
duty  by  the  trustee,  or  the  preservation  of  some  contingent  or 
residuary  interest  or  estate  that  the  trust  once  created  will  be 
kept  alive.* 

Under  certain  limitations,  a  trust  may  be  terminated  by  lapse 
ol  time,'  or  by  the  decree  of  a  court  of  competent  jurisdiction. 
But  a  decree  declaring  a  trust  terminated  is  only  permissible 
when  the  parties  in  Interest  have  all  consented  thereto,  or  the 
purposes  of  the  trust  have  been  substantially  accomplished.* 

S.  B7  Its  Own  Limitatioiu. — Seldom,  if  ever,  is  a  trust  perpet- 
uaL    The  failure  of  beneficiaries,  the  complete  fulfillment  of  every 


Bmb  (Kj.)  501.  476  ;  Gannon  v.  Ruffin,  151  Mass.  304. 

L  Where  a  trust  fund  in  the  custody  The  court  will  not  decree  a  trust  to 

al  the  court  Is  about  to  be  -wasted  or  be  at  an  end,  where  its  purposes  have 

misKpplied,  the  court  should   prevent  not  been  accomplished  and  the  inter- 

iL   Thomas  V.  Moigan  Coun^,  59  III.  ests  have  not  yet  all  vested.     Branden- 

479.    See  also  Moore  v   School  Trua-  burg  v.  Thorndike,  139  Mass.  io3, 

tees,  19  111.  83.  It  was  held  in  Taylor  v.  Taylor,  9  R. 

If  a  trustee  turns  the  trust  property  I.  1 19,  that  the  trustee  holding  under  a 

ovrr  to  the  custody  of  one  who  neg-  naked  trust  could  be  compelled  to  con- 

lecta  to  care  for  It  properly,  a  court  at  vey  to  the  beneficiary.     And  such  a  de- 

eqaity   will  interfere  to   protect    the  cree  was  entered  in  Kaj  v.  Scptes,  37 

property  from  waste.    Heyman  t^.  Kel-  Pa.  St.  31;  78  Am.  Dec.  399.     In  the 

ly,  I  Nev.  180.  latter   case   the  court,  by   Strong,   J., 

1  See  supra,   this   Gtle,  Nalitre   of  said:     "In  Rush  v.  Lewis,  31   Pa.  St 

Ou  Tnuues  Estate.  73,  and  Kuhn  v.  Newman,  26  Pa.  St. 

*.  See  s'fra,  this   title,   Statues  of  127,  this  court  refused  to  decree  a  con- 

Limitatieus — hackes — Lafstof  Time,  veyance  from  the  noniinal  trustee,  in 

i.  Thompson  tj.  Ballard,  70  Md.  10;  cases  where  the  legal  estate  was  held 

Btnrdltch  v,  Andrew,  8  Allen  (Mass.)  to  be  executed  in  the  cestui  que  trust 

mi   Inches   V.   Hill,   106  Mass.   577 ;  by  Torce  of   law,  on  the  ground  that 

SwB  t:  Cboate,  146  Mass,  395;  4  Am.  there  was  no  necessity  tor  it.     Yet  the 

Sl  Rep.  310;  Norris  p.  Thomson,  ig  N.  nominal   trust  beclouds  the  title,  and 

J.  Eq.3i4j  Short  Ti.  Willsoa,  13  Johns,  embarrasses  the   rights  of   alienation, 

C.  Y.J  33;  In  re  Thompson's  Estate,  which  belong  to  the  true  owner.     We 

10  Pa.  Co.  Ct.  Rep.  473  ;  In  re  Seipe's  think  it  belter,  therefore,  to  decree  a 

Estate,  11  Pa.  Co,  Ct.  Rep.  37.  conveyance,  and  such  is  the  practice  of 

Where  the  whole  object  and  purpose  courts  of  chancery,  where  the  purposes 

of  a  trust  have  been  accomplished,  the  of   a   trust  once  existing  have   been 

laterests  created   under   it   have   all  accomplished." 

vested,  the  parties  request  it  and  the  Unless  it  is  so  provided  in  the  crea- 

tnulee  consents,  a  court  of  equity  may  tion  of  the  trust,  a  trustee  does  not  pos- 

decree  the  delermination  of  the  trust,  sess  the  right  to  continue  to  hold  the 
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contemplated  purpose,  or  the  disappearance  or  destruction  of  the 
property  held  in  trust,  must  of  necessity  put  an  end  to  the  exist- 
ence of  the  trust. 

The  mere  change  of  the  character  of  the  tnist  property  will 
not  terminate  the  trust.  The  trust  will  attach  to  the  product  or 
substitute  of  the  article  or  property  originally  subject  to  the  trust, 
and  will  cease  only  when  the  means  of  identification  fail.* 

The  term  for  which  the  trust  will  continue  is  generally  fixed 
by  the  instrument  creating  the  trust,  and  the  mode  of  effecting  a 
termination  of  it  is,  in  many  instances,  provided  by  the  settlor 
therein.  Thus,  a  trust  with  power  of  alienation  is  forever  ended 
by  the  execution  and  delivery  of  a  conveyance  under  that  power.* 
And  a.  trust  "  to  sell  land  for  the  benefit  of  creditors  "  ceases  when 
the  indebtedness  for  which  the  security  was  given  has  been  legally 
discharged.' 

■  3.  By  the  Aot  of  the  Partiei — a.  By  the  Settlor — Revoca- 
TiON — Revocation  of  Trusts  for  Creditors. — There  is 
little,  if  any,  authority  of  weight  to  support  the  proposition  oc- 
casionally contended  for,  that  a  voluntary  trust  once  fairly  created 
can  be  revoked,  in  the  absence  of  a  clause  in  the  instrument  re- 
serving this  power  to  the  settlor,*  or  of  evidence  showing  that  the 

enforced  by  a  court  of  equity.    Sfewart  court,  by  Andrews,  C.  J.,  eaid :  "  There 

V.  Chadvrick,  8  Iowa  463.  are  authorfllcE  thsl  hold  that  ft  is  in  the 

In  Sears  v.  Choate,  146  Mais.  395;  power  of  a  court  of  equity  to  decree  the 

4  Am,  St,  Rep.  310,  the  court,  by  Mor-  determination  of  unexecuted  trusts, 

ton,  C.J. ,  said:     "There  Is  no  doubt  -where  the  parties  beneficially  interested 

of  the  power  and  duty  of  the   court  to  unite  in  the  application.  Smith  v.  Har- 

decree  the  termination  of  a  trust,  where  rington,  4  Allen  (Mass.)  566  ;  Perry  on 

all  its  objects  and  purposes  tiave  been  Trusts,  f)  910,  and  cases  cited.     What- 

accomplished,  where  the  interests  un-  ever  view  may  be  taken  of  the  general 

der  it  have   all   vested,   and  where   all  jurisdiction  of  courts  of  equity,  In  the 

parties  beneficially  interested  desire  its  absence  of  any  statutory  or  legislative 

termination."  policy,  to  abrogate   continuing   trusts. 

Where  the  beneRciary  sues  in  equity  created  for  the  purpose  of  providing  a 

to  compel  his  trustee  to  convey  the  le-  sure  support  for  the  widow  or  children 

gal  title   to   him,  he  may   recover  the  of  a  testator,  or  other  beneficiary,  the 

rents  and  profits  which  the  trustee  has  indestructibility  of  such  trusts  here,  by 

received  to  his  use  while  in  possession  judicial  decree,  results,  we  think,  from 

of  the  land.     Hill   v.  Cooper,  8   Ore-  the  inalienable  c  haracter  Impressed 

^n  355.  upon  them  by  statute." 

Land  was  conveyed  in  trust  for  the  Where  by  its  provisions  a.  trust  has 

grantor's  wile,  with  power  to  appoint,  terminated  on  the  death  of  the  benefi- 

Upon  the  grantor's  death,  the  trustee  ciary,  and  the  fund  has  never  been  in- 

was  directed   to  convey   to  her;  upon  vested   in   any    specific    property,   the 

her  death   without  having  made  an  ap-  pergonal  representative   of  the   benefi- 

pojntment,  to  the  party  entitled  bj  the  clary  may  recover  the  fund.     Lynde  t'. 

law   of  the   state.     She   died   without  Davenport,  57  Vt.  597. 

having   eiereised   the   power.     The  1.  See  lufra,  this  Htle,  Sights  and 

grantor  was  held  to  be  entitled  to  a  re-  Remedies  of  the  BeHeficiary--Follov- 

conveyance,  and  it  was  held  that   the  ing  tkr    Trust   Property;  Phillips   v. 

wife's  heirs  had  no  claim  to  the  land.  Overfield,  t6o  Mo.  466. 

Bond  r'.  Moore,  90  N.  Car.  339.  S.  Thatcher  v.  St.  Andrew's  Church, 

On  the  other  hand,  under  the  opera-  37  Mich.  264. 

tion  of  the  Nevi   York  statutes,  a  dif-  1.  Selden  i*.  Vermllyea,  3  N.  Y.  i%\. 

ferent   rule  prevails  In  that   state.     In  4.  See  Jx/ra,  this  title,  Mi/arso/^/ilr 

Lent   V.   Howard,  89  N.   Y.   181,  the  Truslte's  Eitale. 
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A  tnut  ToluntarllT  and  fairlj  ■: 


I  Light  V.  Scott,  88  111.  139;  Cobb 
n.  Knight,  74  Me.  353;  Smith  v.  Dar- 
bT,j9Md.  378;   Tajlor  v.   Henry,  48 

Md.56i;3oAni.Rep.486;  Hildrethu.  i  Johns.  Ch.   (N.  Y.)  339;   Bristor  t 

Eliot.  S  Pick.   (Mass.)   393;  Stone  v.  Taaker.  135  Fa.  St.   no;  to   Am.   St. 

Hickett,  la  Gray  (Mass.)  217;   SalU-  Rep.    853;    Sargent     v.    Baldwin,    60 

bory  r.  Bigelow,  ao  Pick.  (Maw.)  183;  Vt.  17. 

Sherwood  ii.  Andrew),  3  Allen  (Maas.)  In  Theband  v.  Schemierliorn,  61 
n:  DeaniBon  v.  Goehring,  7  Pa.  Si.  How.  Pr.  (N.  Y.)  100,  it  was  held  that 
■75:  47  Am.  Dec.  505 ;  Rltter'g  Appeal,  a  married  woman  who  ha*  deiiberatelj' 
i;9Pa,  SL  9;  Tolar  V.  Tolar,  i  Dev.  created  a  valid  trust  upon  her  property, 
E<].(N.Car.)  460;  18  Am.  Dec.  598;  cannot  recall  it,  nor  can  the  trustee,  bj- 
D11MOT1  V.  Dawson,  I  Dev.  Eq.  (N.  his  act,  terminate  the  trust;  and  a  con- 
cur.] 93,396;  iS  Am.  Dec.  573 ;  Brook-  veyance  bj  the  trustee  to  her  of  the 
bank  v.  Brookliank,  i  £q.  Caa.  Abr.  trust  property  carries  with  It  the  trust, 
168;  Villers  V.  Beaumont,  i  Vern.  464 ;  and  the  supreme  court  has  no  power  to 
I  Eq.  Css.  Abr.  33,  pi.  3;  Bale  v.  New-  eztlnguiah  it. 

ton,  T  Vern.  464;  1  Eq.  Cas.  Abr.  34,  pi.  In  Souverbye  v.  Arden,  i  Johne.  Ch. 

6;  Bmighton  ii.  Broughton,  i  Atk.635;  (N.  Y.)  340,  the  court,  by   Chancellor 

Pctre  V.  Esplnasee,   3  Myl.  &  K.  496;  Kent,  said  :  "  A   volunUry  settlement 

Bill  c.  Cureton,  3  Myl.  &  K.  503 ;  R7-  fairly   made   is  always    binding    in 

croU  V.  Christy,  3  Beav.  338 ;  Newton  equity  upon  the  grantor,  unless  Uiere 

r.  Atkew,   11    Beav.   145;    S  m  i  t  h  x>.  be   clear  and   decisive  proof    that   he 

Lthc,  3   Y.   &   C.   345 ;   Paterson   v.  never  parted  nor  Intended  to  part  with 


R,  [9  Ch.  Div.  47 ;  /«  re  Way's  Trust,  he  retains  it,  the  weight  of  authority 
ID  Jur.837;  3  De  G.  I.  &  S.  365:  Kilpin  is  decidedly  in  favor  of  Its  validitv  "n. 
V.  Kilpin,  I  Myl.  &  K,  531 ;  Addlington     less  there  be  other  circumstar 


V.  Cann,3  Atk.  151,  sides  the  mere  fact  of  his  retaining  it. 
Ad  executed  voluntary  settlement,  to  show  that  it  was  not  intended  to  be 
inderstandingly  made  and  not  affected  absolute."  See  also  Shrader  v.  Bonker, 
\>j  fraud,  accident,  or  mistake.  Is  valid  65  Barb.  (N.  Y.)  615 ;  Brinckerhoff  v. 
and  binding,  and  beyond  the  power  of  Lawrence,  3  Sandf.  Ch.  (M.  Y.)  406; 
tlteration,  unless  the  power  of  revoca-  Dempsey  i'.  Tylee,  3  Duer  (N.  Y.)  96. 
tion  is  reserved.  Sargent  v.  Baldwin,  In  Salisbury  v.  Blgelow,  30  Pick. 
60  Vl  17.  (Mass.)  174,  Wilde,;.,  In  delivering  the 
In  Baltimore  v.  Williams, 6 Md.  33s,  opinion,  says:  "  It  seems  to  1^  a 
ihecourt,  by  Ecclestoo,  J.,  said  :  "  We  well-settled  principle  of  equity  that 
think  that,  unless  under  some  pecul-  when  a  voluntary  settlement  Is  fairly 
iir  circumstances,  when  a  deed  con-  made,  it  cannot  be  annulled  by  the 
Ttji  bnds  in  trust  for  such  uses  as  settlor,  unless  a  power  of  revocation 
ire  declared  or  set  out  in  a  will  already  be  reserved  for  that  purpose." 
nude,  neither  the  deed  or  the  will  In  Souverbye  v.  Ardcn,  1  Johns.  Ch. 
ilrrvocable.  if  no  power  of  revocation  (N.  Y.)  340,  the  court,  by  Chancellor 
IE  reserved  In  the  deed.  And  when  Kent,  in  announcing  this  proposition, 
1  deed  conveys  lands  in  trust  for  such  reviews  the  leading  English  authorities 
met  as  the  grantor  may  afterwards  ap-  in  support  of  the  doctrine,  citiitg  with 
point  by  will  or  deed,  if  the  appoint-  approval  the  following  cases :  Claver- 
meat  \k  by  will,  then  the  will  may  be  Ing  v.  Clavering,  3  Vern.  473;  Lady 
nroked  and  new  uses  declared.  But  if  Hudson's  Case,  I  B  r  o.  P.  C.  I33; 
Ihii  power  is  executed  by  such  an  in-  Boughton  ir.  Boughton,  i  Atk.  635 ; 
itrunient  as  may  properly  be  coasld-  Johnson  v.  Smith,  i  Ves.  314;  Villers 
«td  a  deed,  and  not  a  testamentary  11.  Beaumont,  i  Vern.  too;  Bale t'. New- 
paper,  then  the    appointment   cannot  ton,  1  Vern.  464. 

l>*  irevoked,   provided   the   deed    exe-  In  Clavering  v.  Clavering,  3  Vern. 

cutingthe  power  reaerrea  no  authority  '473,  a  voluntary  deed  of  settlement  In 

10  revoke."  trust,  always  kept  by  the  grantor  In  tiis 

In  Stone  r.  King,   7   R.   I.   358;   84  custody,   never  published,   and   found 

An.  Dec.  557,  the  court,  by  Ames,  C.  among  his  papers  after  his  death,  was 
811  . 


^aovGoOt^lc 


TRUSTS  AND  TRUSTEES.  o(tk«Tni*t. 

held  to  control  as  againtt  a   Bubtequent  a  court  of  equin  can  iaterfere."     See 

lettlement.  also  ViQcy  v.  Abbott,  109  Masi.  300; 

In  Lady  HudEon's  Case,  I  Bro.  P.  C.  Sewall    v.    Roberts,    115    Mass.    272; 

III,   a  father  became   displeased  with  Thurston,  Petitioner,  154  Mass.  596. 
his   son,  and   had   made  an  additional         Where  a  trust  deed  has  been  actually 

jointure  on  hlE  wife,  but  kept   it  in  his  delivered  to  the  grantee.the  righte  of 

power ;  tieing  afterward   reconciled  to  the  ceslui  que  trust  attach  at  once,  and 

his  son,  before  his  death,  he  canceled  the   effect   of  the   deliverj   cannot   l>e 

the  additional  jointure.     Upon  a  suit  impaired  by  any  mental  reservation  on 

brought  after  his  death  by  the  wife,  the  the   part  of  the   grantor,  or   any   oral 

deed  of  jointure  was  held  to  be  binding,  condition  repugnant  to  the  terms  of  the 

In  Cotton  V.  King,  2  P.  Wms.  358,  a  deed  attaching  to  the  delivery.     Wal- 

mother  made   a  voluntary  settlement  lace  v.  Berdell,  97  N.  Y.  13. 
In  trust  for  her  children,  and  delivered         In  Skipwith  v.  Cunningham,  8  Leigh 

the  duplicate  deeds  into  the  hands  of  (Va.)  271 ;  31  Am.  Dec.  64],  thecourt, 

her   attorney   and   agent,   "with    the  by   Tucker,  J.,   said:  "The   instant  a 

strict  charge  that  he  should   not   part  legal  title  liecomes  vested  in  the  truEtee, 

with  them,"  and  no  person  was  privy  a  trust    arises    on    behalf  of  those  in 

to   the   transaction.     This   settlemetit  whose  favor   it   ig   declared,   provided 

was  held  not  to  be  binding.  there  be   a   sufficient  consideration  to 

In  Falk  v.  Turner,  101  Mass.  494,  sustain  it,  and  from  that  moment,  it  is 
the  plaintia,amarried  woman,  brought  beyond  the  power  of  the  grantor.  He 
suit  to  set  aside  a  deed  of  trust,  by  cannot  revoke  it,  nor  can  he  even  ex- 
which,  before  her  marriage,  she  had  tinguish  it  by  getting  a  reconvevance: 
conveyed  all  her  property  to  the  de-  for  no  — ■  "'  •*—  • — *- 
fendant,  a  trustee,  for  her  exclusive  rights  < 
benefit  during  her  life,  notwithstand-  deed,  c 
ing  any  marriage  which  she  might  con-  the  trust,  then  it  either  inures  solely  to 
tract ;  the  trust  to  he  terminable  at  any  the  benefit  of  the  rest,  or,  if  there  be 
time  when,  in  the  opinion  of  the  trus-  no  others,  it  results  to  the  grantor;  but 
tee,  it  should  be  for  the  best  interest  of  until  the  renunciation  is  made,  or  im- 
the  plaintiff  to  bring  it  to  an  end.  But  plied  from  circumstances  to  be  made, 
if  it  sbould  continue  until  after  the  the  trust  continues." 
plaintllf 's  death,  then  the  trust  to  be  An  assignee,  for  the  beneRt  of  credl- 
subject  to  her  appointment  by  will,  or,  tors,  converted  a  portion  of  his  as- 
in  default  of  such  appointment,  to  he  signor's  assets  to  hisowriuse,  and  after- 
paid  to  her  children  then  living,  and  ward  placed  choses  in  action  belonging 
the  issue  of  any  deceased  children  in  to  himself  in  an  envelope  indorsed  with 
equal  shares,  she  being,  at  the  time  of  the  name  of  the  assignor,  and  a  etate- 
eiecuting  the  deed,  a  widow  with  minor  ment  to  the  effect  that  the  property  In- 
children.  The  court,  by  Chapman,  C.  closed  sbould  take  the  place  of  that 
J.,  in  deciding  that  the  plaintiff  had  no  misappropriated.  This  was  construed 
right  to  terminate  the  trust,  said  :  "The  to  be  a  declaration  of  trust  in  favor  of 
bill  avers  that  she  now  desires  to  regain  the  estate  assigned,  which  could  not  be 
the  possession  and  management  01  the  revo'  •  •  ■ 
property,  and  has  the  ability  to  man-  sigm 
age  it.  Nothing  appears  In  the  case  Law  ouii.  iji. 
to  raise  a  doubt  as  to  her  ability.  Where  a  married  woman  and  her 
cither  at  present,  or  when  she  made  the  husband,  by  a  deed  which  contained  no 
deed.  But  the  ability  of  the  ceitui  power  of  revocation,  conveyed  certain 
^ii«  trust  to  manage  me  property,  or  property  to  a  trustee,  to  pay  the  in- 
his  desire  to  do  so,  has  never  been  come  to  her  for  her  sole  and' separate 
recognized  as  a  groulid  for  setting  use  for  life,  and  ailer  her  death  to  grant 
aside  a  trust.  .  .  .  Looking  Into  and  convey  the  property  to  her  son  by 
the  terms  of  the  deed,  we  can  find  notb-  a  former  husband,  it  was  held,  on  the 
ing  unfair  or  ,  unreasonable,  which  joint  application  of  herself,  her  bus- 
would  authorize  a  court  of  equity  to  in-  band,  and  the  ultimate  beneficiary,  that 
terfere  within  the  principle  slated  in  thecourt  could  not  order  a  cancellation 
Hildreth  v.  Eliot,  8  Pick.  [Mass.)  293.  ofthe  deedof  trust, and thesubjectthere- 
However  desirable  it  may  be  on  '  of,  or  any  part  of  the  same,  to  be  trans- 
grounds  of  expediency  that  the  present  ferred  to  the  ultimate  beneficiary;  and 
relations  of  tbe  parties  should  ceaae  to  that  she,  being  under  disability,  would 
exUt,  nogroundlsestablishedon  which  be  protected  from  the  undue  in Buence 
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which  might  have  been  broughtto bear  and  itwas  lield  thai  T'sblli  ahould  be 

bj  her  husband   to   destroj   the  trust  dismiued. 

cmted  for  her  use.  Twining's  Appeal,  An  agreement  constituting  adeclara- 
97  Pa,  St.  j6.  tlon  oftniBtiBnot  revocable  at  the  In- 
After  a  deed  of  trust  has  once  taken  stance  of  the  party  competent  to  make 
effect,  it  is  irrevocable,  and  Its  opera-  it,  merelj  because  some  of  the  cestuis 
tioDS  cannot  be  affected  b^an^subse-  ^se/nufcaf  whojoinedin  aninstrument 
qaent  act  of  the  grantor  in  exercising  were  minors,  or  under  the  disabilJly  of 
control  orer  the  property  convejed,  or  marriage  at  the  time  of  its  execution. 
tn]  omission  on  the  part  of  the  trustee  Cressman's  Appeal,  41  Pa.  St.  147  ;  Si 
to  perform   the   duties   of    the   trust.  Am.  Dec,  49S, 

Cmpart  Wallace  v.  Berdell,  97  N.  Y.  A  voluntary  deed  of  tnist  was  delim- 
it; Fisher  v.  Hall,  41  N.  Y.  416;  ered  by  the  grantor  to  a  trustee,  who 
McLean  v.  Button,  19  Barb.  <N.  Y.)  communicated  this  fact  to  Che  cestui 
450.  que  trust  and  promised  to  have  the 
Where  a  husband  had  convej'cd  land  deed  recorded,  but,  to  avoid  executing 
bf  deed  to  his  wife  la  trust  for  thehus-  the  trust,  the  trustee  afterwards  re- 
bind'e  benefit  during  his  life,  and  turned  the  deed  to  Ihe  grantor,  who 
thereafter,  the  land  to  be  sold,  and  the  destroyed  it.  This  was  held  to  be  a 
proceeds  divided  among  his  widow,  if  complete  dellverr  to  the  cestui  qut 
ibt  survived  him,  and  their  children  trust.  Stone  v.  King,  7  R.  1.  358;  84 
or  grandchildren,  it  was  held  that  the  Am.  Dec.  557. 

imiband  and  wife  could  not  revoke  this  In  Slone  t^.  Hackett,  tl  Gray  (Mass.) 

tnut  and  substitute  for  it  another,  so  227,  the  court,  bj  Bigelow,  J.,  said:  "It 

M  to  in  any  way  affect  the   rights  of  is  certainly  true  that  a  court  of  chan- 

tbe  children  and  grandchildren.    Gu-  eery  will  fend  no  assistance  toward  per- 

lick  r.  Gultck.  39  N.  J.  Eq.  401.  fecting  a  voluntary  agreement  for  the 

Ad  improvident  father  conveyed  creation  of  a  trust,  nor   regard   It   as 

bis  property  in  trust   for  his  children  binding  so  long  as  it  remains  executory. 

(o  s  trustee,  C,  who  was  to  hold  only  But  it  is  equally  true  that  if  such  an 

until  another  could   t>e  agreed  upon,  agreement  or  contract  be  executed  by  a 

when  the  scope   and  duration  of   the  conveyance  of  property  in  trust,  so  that 

trust  were  to  be  fully  settled  and  ex-  nothlngremains  tobedonebv  Chedonor 

pressed;  but  C.  died  before   the  per-  or  grantor  to  complete  the 'transfer  of 

nwnenttrust  was  declared,  aud  no  pro-  title,  the  relation  of  trustee  and  f«i/Hf' 

vision  was   made   for  revocation.     It  que  trust  H  deemed  to  be  established, 

wu  held  that  equity  would  not  set  the  and   the  equitable  rights  and  interests 

deed  aside.     Riddle   v.   Cutter,   49  arising  out  of  the  conveyance,  though 

Iowa  S47.  made  without  consideration,  will  been- 

If  a  married   woman.  In   order   to  forced  In  chancery."     To  the  same  ef- 

place  her   property  beyond  her   hus-  feet,  see  Ellison  v.  Ellison,  6  Ves.  6^6; 

band's  Interference  or  control,  volun-  Pulvertoft   ti.  Pulverloft,   18  Ves.  84; 

tlrily  conveys  it,  without  reserving  any  £« /.  Pye,  18    Ves.   140;   Forteacue   v. 

power  of  revocation,  to  the  trustee  to  Barnelt,  3  Myl.  &  K.  36 ;  Whealley  v. 

hold  in  trust  for  ber  during  life,  and  Purr,  i  Keen  551;  Blakely  ti.  Bradv,  3 

upon  her  death  according  to   her  ap-  D.  &  W.  311 ;  Brown  v.  Cavendish,   1 

pointmenl  by   will,  and  fails  to  make  J,  &  L,  637;  Kekewlch   v.   Manning,   i 

snch  an  appointment  for  her  Issue,  her  De  G.  M.  &  G.  176. 

children  have  a  beneficial  interest  In  Where  a  grantor  has  created  a  trust 

the  trust  fund,  and  she  is  not  entitled,  to  protect  her  property  against  Incum- 

wlthont  such   children's   consent,  to  brance  or  sale  by  herself,  the  trust  will 

have  the  trust  terminated,  even  after  not  be   set   aside   merely  because   she 

obtaining  a  divorce  from  her  husband,  has  reserved  no  power  of  revocalion. 

Thurston,  Petitioner,  154  Mass.  596.  Parker  :'.  Allen  (Supreme  Ct.),  14  N. 

In  Twining  r.  Girard  L.  Assur.,  etc.,  Y.  Supp.  165. 

Co.,  14  Phila.  (Pa,)  74,  A  and  his  wife  In  Keyes  v.  Carleton,  141   MttRS,  45; 

deliTered  to  a  trustee  a  Bum  of  money  55  Am.  Rep.  446,  a  married  woman,  for 

(or  the  benefit  of  the  wife,  during  her  (he  purpose  of  putting  her  real  estate 

life,  then  to   T.     While   A's  wife  was  beyond  the  influence  of   her  husband, 

ttill  living,  T  brought  ault  to  have  the  conveyed  11  to  a  trustee  In  tru^t  for  her 

moDey  paid  over  to  him  at  once  by  the  beneUt  for  lite,  and  after  her  death,  to 

truatee,  A  and  his  wife  consenting.  No  her  children.     She   brought  suit,  upon 

power  of  revocation  had  been  reserved,  her  husband's  death,  to  have  the  trust 
818  . 
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set  aside,  and  the  court  refused  ber  pe-  stances  attending  the  creation  of  the 

tition.     In  this  case,  the  court,  hj  Mor>  settlement  being  as  foUowB :     PlaintiS, 

ton,  C.  J.,  said  :  **  In  the  case  before  us,  who  was  about  to  be  married,  had  put 

the   plaintiff,   acting   deliberately   and  her  property  in  the  hands  of  her  father 

under  the  advice  of  counsel,  executed  as  trustee,  to  be  held  in   trust  bj  hltn, 

the  deed  of  settlement,  and  there  is  no  or  bj  any  other  trustee  to  be  appointed 

pretense  of  any  fraud,  collusion,  or  un-  by  a  judge  of  probate,  for  her  separate 

due   Influence.    The  deed  contains  no  use,  without  being  liable  to  Ihe  debts 

power  of  revocation,  and  it  is  clear  that  or  control  of  any  husband  she  might 

the  power  of  revocation  was  intention-  have  during  the  trust,  and  the  income 

ally  omitted.     As  first  drafted,  the  deed  to  be  paid  her  during  life,  and  the  resi- 

createdadry  trust  in  favor  of  the  settlor,  due  to  I>e  coDveyedto  her  surviving 


e  defeated  one  of  the  principal  ob-  band.     The  father  died,  leaving  several 

jccts  of  the  settlement,  which  was  to  children ;  the  judge  of  probate  refused 

protect  her  from  the  threats,  or  impor-  to  appoint  a  sew  trustee ;  the  court  re- 

tunitlcs,or  inQuenceof  her  husband,  and  fused   her  application  to  set  aside  the 

therefore  the  deed  was  altered  to  its  settlement   and   ordered   the   appoint- 

preeent  form.     Both  parties  understood  ment  of  a  new  trustee, 

that  she  was  not  to  have  the  power  to  A  deed  which  conveys  land  in  trust 

revokeiL    .     .     .   Themost  thatcan  be  tor  the  support  of  the  grantor  out  of 

said  is,  that  she  did  not,  at  Ihe  time  she  the  Income  and  profits,  and  provides 

executed  the  deed,  anticipate  or  have  in  that  upon  his  death  the  property  shall 

her  mind  what  would  be  its  legal  effect  descend  to   his   legal   representatives, 

in   the  contingency  of   her   husband's  cannot  be  revoked.     Ewing  n.  Warner, 

dying  before  her.     She  did  not,  at  the  47   Minn.   446;    EwIng   v.   Jones,    130 

time,  think  of  this  contingency;  but  this  Ind.  347. 

is  not  a  mistake  which  will  justify  set-  In  Sayre  u.  Weil,  94  Ala.  466,  the 

ting  aside  a  settlement,  especially  when  defendant  had  deposited  in  a  bank  cer- 

It  is  not  shown  that,  if  this  contingency  tain  funds  to  the  credit  of  himself  as 

had  been  in  her  minit,  she  would  have  trustee   for   certain   named   children, 

made  a  deed  in  any  respect  different.  His  testimony  was   that   he   had   de- 

.     ,     .      We  are  of  opinion  that  the  posited  Ihe  money  there  "tor  the  last 

plaintiff  does   not  show  suiHcient  cause  ten  or  fifteen  years  as  a  gift  to  those 

for  setting  aside  the  settlement,  volun-  children."     It  was  held  that  the  trust 

larilv  and  fairly  made  by  her."  was  irrevocable,   and  the  naked  l^al 

The  deposit  of  money  in  the  hands  title  remained  in  the  defendant, 
of  three  persons,  to  be  held  in  trust  for  In  Ewin^  v.  Warner,  47  Minn.  446, 
the  depositor's  minor  son,  with  the  the  settlor  had  conveyed  land  to  a  tnu- 
agreement  that  the  trustee  sball  retain  tee  in  trust  for  his  heirs,  to  whom  it 
it  for  a  certain  length  of  time  at  a  specl-  was  to  descend  upon  his  death.  Subse- 
fied  rate  of  interest,  and  in  the  mean-  quently,  for  the  eitpresE  purpose  of 
time  prepare  a  deed  of  trust,  creates  a  terminating  the  trust,  the  trustee  re- 
complete  trust,  and  leaves  no  power  in  conveyed  to  Ihe  settlor,  snd  the  court 
the  depositor  to  dispose  of  the  money  held  that  the  execution  of  the  original 
for  his  own  benefit.  Sherwood  t.  An-  trust  deed  created  a  vested  estate  in 
drews,  3  Allen  (Mass.)  79.  the  settlor's  heirs,  which  could  not  be 

Wknt  of  Lasal  Advice.— The  fact  that  destroyed,  either  by  a  revocation  by  the 

a   person   making   a  voluntary  settle-  grantor,  or  a  breach   of  trust  by  the 

ment  did  not  have  independent  legal  trustee,   and  hence,  that  the  deed  of 

advice,   will   not  warrant   the   setting  reconveyance  was  Invalid. 

asideofthe  trust,  unlessthe  beneficiary  A   voluntary    conveyance   was   ac- 

stood  in  some  fiduciary  capacity  to  the  cepted  by  the  grantee  by  a  declaration 

donor,   or   the   trustee   was    benefited  of  trust  reciting   that   the   conveyance 

thereby.     So   held,   in  case  of  a  con-  had  been  made  in  trust  and  accepted, 

veyance  by  a  drunkard  in  trust  for  the  and   agreeing  to  execute  the  same  ac- 

support  of  his  family.     Riddle  v.  Cut-  cording   to   the  terms   of  the  settlor's 

ter,  49  Iowa  547,  will,  which  was  executed  on  the  same 

In  Hildreth  17.  Eliot,  8  Pick.  (Mass.)  day.     By   this   will,  the   settlor,  after 

193,   suit   was   brought  to  set  aside  a  declaring  the  trust  to  lake  effect  after 

voluntary  settlement,  the  clrcum-  his  death,  to  which  the  declaration  of 

SU 
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instrument  of  trust  was  executed  in  ignorance  of  its  effect  or  un- 
der mistake,  duress,  or  fraud.' 
The  courts  will  not  imply  a  right  to  revoke  a  trust  simply  from 

■CMptance  of  the  trust  by  the  grantee  did  not  render  the  trust  void  or  void- 
referred,  expressly  stated  that  "  uid  able,  where  It  appeared  that  It  was  the 
trust  property  go  convejed  as  afore-  intention  to  make  it  irrevocable  at  the 
"''  ~  ~i  portion  of  mj  estate  option  of  the  donor,  it  appearing,  also, 
'  '  irill  disposed."  that  the  deed  was  for  the  donor's  bene- 
iDveyance  was  fit  and  that  the  donor  was  not  capable 
not  a  part  of  the  will,  liable  to  be  an-  of  managing  his  property. 
nulled  by  its  reTocation.  Kopp  v.  Gun-  A  trust  will  not  be  set  aside  on  the 
Ihcr,  95  Cal.  63.  mere  ground  that  a  direction  In  the 
Ward  f.  Lant,  Prec.  In  Ch.  iSa,  was  trust  deed  as  to  the  disposition  of  the 
■  cue  in  which  a  father  executed  a  GcttloHs  property  after  her  death,  was 
tolunUry  bond  to  his  daughter,  uncon-  not  explained  to  her,  and  that  she  sup- 
ditlonall*  and  parablainunediately,  but  posed  it  to  be  subject  lo  subsequent 
rttilned'  it  in  his  possession.  It  was  modification,  as  a  testamentary  provl- 
piQTcd  to  have  been  his  intention  that  slon  would  be ;  but  the  deed  will  be  re- 
00  mt  should  be  made  of  it,  and  that  it  formed  so  as  to  correctly  express  the 
*ii  only  to  protect  him  from  taxes.  It  Intention  of  the  grantor.  Parker  v. 
It  Ht  aside.  Allen   (Supreme  Ct.),  14  N.  Y.  Supp. 

I.  It  has  been  held,  however,  that  the  365. 

amission  of  the   power  of  revocation.  In  Kerr  i>.  Couper,  5  Del.  Ch-£07,R 

Ihiough  mistake  or  misunderstanding,  voluntary  deed  of  trust  containing  no 

will   not  deprive  the  grantor  of  that  power   of   revocation,   executed   by   a 

power,  though   he  is  able  to  set  aside  young  man,  whereby  he  parted   with 

thit  mistake.  Thus,  where  both  parties  all  control  over  his  real  estate  od  the 

to  s  trust  Instrument  were  under  the  trust  that  the  trustees  pay  over  to  him 

impression  that  it  was  revocable,  and  the  rents  and  profits,  was  annulled, and 

the  power  of  revocation  was  omitted  a  reconveyance  made   to   the  grantor 

by  mistake,   the  courts  held  that  (he  direct,  it  appearing  that   the   grantor 

tnut  might  be  brought  to  an  end.    See  had  executed  the  deed  in  ignorance  of 

Ajleiwonh  r.  Whltcomb,  13  R.  I.  398;  its  efTect. 

Gsmiey  11.  Mundy,  14  N.  J.  Ek).  243.  It  was   held  in   Rick's  Appeal,  105 

Where   a  voluntary  settlement   or  Pa.  St.  518,   that  a   voluntary   settle- 

tnitt,  in  favor  of  a  third  person,  is  per-  mcnt  of  property  for  the  benefit  of  the 

ficllj created,  no  power  of  revocation  settlor  for  life,  and  after  his  death  to 

IWTiiig  been  reserved,  It  cannot  be  re-  strangers  to  the  consideration,  may  be 

•ohed  without  the   consent  of  all  the  revoked   at  will   by  the  settlor,   even 

parties  in  interest,  nor  will   It   be   set  though  he  has  reserved  no  power  of 

•>i(le,  in  the  absence  of  fraud,  mistake,  revocation;  and   especially  where  the 

or  undue  influence,     i  Perry  on  Trusts,  settlement  was  made  in  ignorance  of 

4  [04;  Ingram  v.  Kirkpatnck,  6  Ired.  the  law  and  the  facts. 

Eq.  (N,  Car.)  463;  51  Am.  Dec.  418.  In  Frederick's   Appeal,  53   Pa.   St. 

Sk  note  to  Oakley  ii.  HIbbard,  44  Am.  33S ;  91  Am.  Dec.  159,  the  court  held 

I't'iaS.  that  a  purely  voluntary  deed  of  trust 

The  principal  case  Is  cited  and  ap-  Intended    to    promote    the    grantor's 

proTtd  In  the  following  cases  :  Smith  convenience  and  protect  his  interests, 

■■- Turrentinc,   8  Ired.  Eq.   (N.   Car.)  and  which  passed  no  present  interest 

191 ;  Bsggarly  -d.  Galther,  3  ]ones  Eq,  to  others,  may  be  revoked  at  will,  even 

(".  Car.)   8z;    Stimpson   c.   Fries,   3  in  the  absence  of  a  power  of  revocation. 

jMifs   Eq.    (N.    Car.)    160;    Potts    v.  If  a  deed  of  trust  is  drawn  and  eie- 

Hlsckaell,  4  Jones  Eq.  (N.  Car.)  67;  cuted  under  an  evident  mlsapprehen- 

Wiwsll  V.  Potts,  5  Jones  Eq,  (N.  Car.)  slon  of  facts  and  circumstances,  equity 

jJ9;  Diion  V.  Page,  63  N.  Car.   60s  \  will  afford  relief  by  a  decree  that  the 

^ogin  V.  Strayhom,  65  N.   Car.  285.  deed  be  canceled  and  ■  new  one  exe- 

^  90  Am.  Dec.  507-509   for  other  cuted,  by  a  master  apfiointed  for  that 

^tioDt.  purpose.     Ginschio   v.   Ley,   i   Phlla. 

It  »u  held  in   Riddle  v.  Cutler,  49  (Pa.)  3)^^ 

V»s. 
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207,  the  court  held,  at  (he  suit  of  the  application,  on  the   ground  that  it  was 

Kantor  in  a  truM  deed,  that  the  deed  to  not  executed  with  the  intention  that  it 
r  propertj,  executed  at  the  written  should  be  operative  in  case  of  his  re- 
request  of  the  trustee,  muxt  t>e  Bet  cover^  from  his  illneBg."  The  opinion 
aside.  It  appearing  at  the  tirne  It  was  closes  with  the  statement  of  the  court 
executed,  that  the  was  in  poor  health,  that  It  is  satisfied  from  the  testimony 
without  proper  advice,  and  with  no  "  that  the  deed  was  not  the  pure.  voU 
knowledge  that  the  settlement  was  Ir-  untary,  well -understood  act  of  t  h  e 
revocable.  grantor's  mind,  but  was  unadvised  and 
In  Gamsey  v.  Mundy,  34  N.J.  Eq.  Improvident  and  contrary  to  the  In- 
343,  the  complainant,  Sarah  M.  Gam-  (entlon  of  all  of  them.    The  fact  that 

a,  had  conveyed  to  her  mother  cer-  the  infant  children  of  the  grantor  are 
1  property  under  the  advice  of  cer-  beneflciaries  under  the  deed  will  not 
tain  relatives,  given  to  her  honestly  prevent  the  court  from  setting  it  aside.'' 
and  in  good  faith;  but  the  full  effect  of  In  RuBEell's  Appeal,  75  Pa.  St.  369,  a 
the  Instrument  was  not  understood  by  yrrmejc/e,  fn  contemplation  ofmarriage, 
the  erantor,  and  its  execution  was  im-  made  a  deed  of  settlement  with  Uie 
providently  done.  The  court  said:  consent  of  her  betrothed,  and  under 
"She  and  they  (her  advisors),  were  the  advice  ofcounsel,  thereby  conveying 
alike  under  an  erroneous  impression  as  the  bulk  of  her  estate  in  trust,  the  in- 
to the  effect  of  it.  From  the  operation  come  to  be  hers  during  tlfe,  and  after 
of  such  conveyance,  made  under  such  her  death,  the  estate  to  be  conveyed  to 
circumstances,  equity  will  relieve  the  her  children  as  shemight  thereallerde- 
complainants.  The  rigidity  of  the  an-  termlne  by  will,  excepting  such  part 
dent  doctrine,  that  a  voluntary  settle-  thereof  as  ehe  might  device  lo  her  hus- 
ment  not  obtained  by  fraud  is  binding  band.  Under  thU  trust,  in  the  event 
on  the  settlor,  and  will  not  be  set  aside  in  she  left  no  Issue,  the  property  was  to  be 
equity,  although  the  settlor  has  not  re-  conveyed  to  her  brother  and  sisters  or 
served  a  power  of  revocation,  has  been  their  issue,  as  she  might  determine  by 
relaxed  by  Dioderti  decisions.  .  .  .  will;  if  she  should  leave  no  will,  one- 
Recent  cases  have  narrowed  the  doc-  half  of  the  income  was  to  go  to  her 
trine,  and  have  held  not  only  that  the  husband  for  life,  and  one  half  to  her 
absence  of  a  power  of  revocation  children;  but  if  she  left  no  issue,  or 
throws  on  the  person  seeking  to  up-  leaving  any,  they  should  die  In  Infancy 
hold  the  settlement,  the  burden  of  without  issue,  then  the  estate  was  to  be 
proving  that  such  a  power  was  inten-  conveyed  to  her  brother  and  sistere  in 
tionally  excluded  by  the  settlor,  and  fee.  No  power  of  revocation  was  re- 
that,  in  the  absence  of  such  proof,  the  served  In  the  deed,  and  the  grantor  did 
settlement  may  be  set  aside,  but  that  not  understand  that  her  power  of  ap- 
equity  win  set  aside  the  settlement  on  pointment  was  limited  to  her  brother 
the  application  of  the  settlor,  where  it  and  sisters,  but  believed,  if  she  survived 
appears  that  he  did  not  intend  to  make  her  husband,  she  could,  under  this  deed 
it  irrevocable,  or  where  the  settlement  of  trust,  dispose  of  her  estate  as  she 
would  be  unreasonable  or  improvident  pleased.  She  gave  no  instructions  up- 
for  the  lack  of  provision  for  revoca-  on  these  two  points.  She  survived  her 
lion.  InEveritti/.Everitt,L.  R.,ioEq.  husband,  who  died  without  issue.  It 
405,  a  case  almost  precisely  similar  in  was  held  that,  while  mere  neglect  of 
its  facts  to  that  under  consideration,  a  counsel  to  advise  the  insertion  in  the 
voluntary  settlement  was  set  aside  on  deed  of  the  power  of  revocation  would 
the  application  of  the  donor.  The  not  authorize  the  court  to  set  the  deed 
court  said;  '  It  Is  very  difficult  indeed  aside,  yet  the  omission  of  this  power 
for  any  voluntary  settlement,  made  by  heing,  under  the  circumstances,  a  mis- 
a  young  lady  so  soon  alter  she  attains  take,  and  the  instrument  being  without 
twenty-one,  to  stand,  if  she  afterwards  consideration  except  as  to  the  husband, 
changes  her  mind,  and  wishes  to  get  rid  the  grantor  was  entitled  to  have  the 
of  the  fetters  which  she  has  been  ad-  trust  revoked,  and  receive  from  the  trus- 
vised  to  put  upon  herself.'  .  .  .  For-  tee  a  reconveyance, 
ahaw  V.  Welsbv,  30  Beav.  143,  was  a  In  Ewing  v.  Wilson,  131  Ind,  333,  a 
case  where  a  voluntary  settlement  was  son,  upon  coming  of  age,  conveyed  to 
made  by  one  in  extremis,  on  his  fam-  bis  father  all  his  property  for  the  ex- 
ily.  It  contained  no  power  of  revoca-  press  consideration  of  (600,  to  be  held 
Uon  in  case  of  the  settlor's  recovery,  in  trust  for  himself  for  life,  and  the 
On  bis  recovery  it  was  set  aside  on  his  remainder  to  his  personal  representa- 
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the  omission  to  reserve  such  right  in  a   deed,*  although   such 

omission  is  prima  facie  evidence  of  a  mistake  ;*  but  the  failure  to 
reserve  to  the  grantor  this  power  of  revocation  is  a  circumstance 
wiiich  will  be  considered  by  the  courts  in  connection  with  the 

other  circumstances  of  the  case,  as  tending  to  show  that  the  deed 
creating  the  trust  was  improvidently  executed.' 
If  it  appears  from  the  circumstances  of  the  particular  case  that 

tiio.   There  was  no  actual  consldera-  a    diBtlnct   intention   on    the   part   of 

lion   for  the    deed.     The    son    was  the  donor  to  make  the  {^fl  irrevocable; 

ineiperienced  in  business,  intemperate,  but  where  the  ci  re  urn  stances  are  such 

ind  aa.\y  Influenced ;  the  father  was  a  that  the  donor  ought  to  be  advised  to 

mm  of  wealth,  large  experience   and  retain  the  power  of  revocation,  it  is  the 

forct   of    character.      Afterward    the  duty  of  the  solicitor  to  insist  upon  the 

father  reconvened  the  properlj  to  the  insertion  of  such  a  power,  and  the  want 

son,  who  convej-ed  it  to  bona  fide  pur-  of  it  will  in  general  be  fatal  to  the  deed," 

cliuera,and  died.  The  court  held  that  I.  See  Fellow's  Appeal. 93  Pa.St.470. 

the  deed  of  trust  was  unconscionable,  Eventhough  thegranlorreservesalife 

ud  wia  revoked  bj-  the  reconveyance  estate.     Fellow's  Appeal,  93  Pa.  St.  470. 

fram  tbe   father   to  the   son.     In  this  1.  In   the   absence  of   a  certain   in- 

caw,  the  court,  by  Elioti,  C.  J.,  said:  tent  to   make  the  gift  Irtevocable,  the 

'li  a  controversy   were   waged   be-  omission   of   the   power   to   revolie   is 

tveen  the  trustee  and  the  creator  of  the  frimafacit  evidence  of  a  mistake,  and 

Irvst.  tbere  would  be  no  debatable  ques-  casts  the  burden  of  supporting  the  set- 

tlon.  for  the  rights  of  the   trustee,  if  tlement  upon  the  party  claiming  Chere- 

injheever  had.  are  irrelrievabiy  gone,  under.  Russell's  Appeal, 75  Pa.  St.  369; 

.   .  .  Weasaume  with  undoubting  con-  31   Leg.  Int.  [Pa.)  125  ;   Coutts  u.  Ac- 

lidence  that  the  trustee  never  acquired  a  worth,  L.  R.,  8  Eq.  ssS-    The  parties 

permanent  and  indefeasible  right  to  the  TClying   upon   such   deed   must    prove 

donor'i  property,   and   that   when   he  that  the  settlor  was  properly   advised 

executed  tbe  deed  in   reconveying  the  when  heexecuted  it,  that  he  thoroughly 

property,  he  did  what  it  was  his  plain  understood   the  effect  of  omitting  the 

dutj  to  do."      In   the  same  case,  the  power,  and  that  he  intended  it  to  be 

court  goes  on  to  say:  "  The  rule,  as  It  eicl.uded  from  the  settlement.     Hall  v. 

hti  long  eiisted,  and   as  affirmed   by  Hall,  L.  R.,  14  Eq.  365.    The  omission 

the  courts  of  England  and  America,  to  reserve  such  power  has  been  held, 

i<  this:    Where  tfiere   Is   a   voluntary  In  the  absence  of  evidence  of  a  motive, 

gift  of  the  entire  estate  of  the  donor,  sufficient  to  set  the  deed  aside.     Everitt 

»iT»ervition  of  the  principal  beneficial  v.    Everitt,  L.   R.,   10   Eq.   405;   Hu- 

intereii  by  him,  and  no  power  of  revo-  guenin  v.  Basely,  n  Ves.  173. 

cation,  the  instrument  will  be  held  in-  Id  Miskey's  Appeal,  107  Pa.  St.  611. 

effective  as  against  its  author,   unless  a  voluntary  deed  of  trust  was  set  aside 

it  appears  that  there  was  an  Intention  because  it  contained  no  power  of  rev- 

10  make    the    donation    irrevocable."  ocation,  and  there  was  no  proof  of  a 

Quoting  from  Mr.  Bispham,  the  court  distinct    intention    to    make   the   gift 

•lys:  "But  where   the    deliberate   In-  irrevocable. 

tent  to  make  such  a  gift  does  not  ap-  In  Hall  v.  Hall,  L.  R..  8  Ch.  430,  tlie 

pear,  and  where   no   motive  for    such  court  said  :   "  The  absence  of  a  power 

»  gift  is  shown,  the  absence  of  a  pow-  of  revocation  In  a  voluntaiT  deed,  ool 

M  of  revocation   is  frima  facie   evi-  impeached  by  any  undue  mfluence,  is 

deoce  ol  the  mistake.      The  rule  is  the  of  course  material,  where  it  proves  that 

Nme  when    the   motive    has    failed."  the  settlor  did  not  intend  to  make  an 

Cilimg,  to   this   point.  BIspham's    Eq.  irrevocable  settlement,  or   where  the 

107;  A^lesworth  v,  Whitcomb,  la  R.  I.  settlement  is  of  such  a  nature,  or  was 

iqS;  £*  f.  Angell,  13  R.  I.  630.     And  made  under  such  circumstances  as  to 

tw  court  quotes  with   approval  from  be  unreasonable  and  improvident, 

Comu  V.  Acworth,  L.  R^  8  Eq.  5.^8  :  unless   created   with   the   power   of 

"The  party  taking  a  benefit  under  a  revocation." 

voluntary  settlement   or  gift,  contain-  S.  In  Toker  v.  Toker,  3  De  G.  J.  & 

■ng  no  power  of    revocation,   has  the  S.  487,  the  court  said:   "The  absence 

burden  thrown  upon   him  of  proving  of  the  power  of  revocation  Is  a  clrcnm- 


sasiGoOi^le 


TRUSTS  AND  TRUSTEES.  «ftk«Tntt. 

the  settlor's  intention  was  not  to  make  a  deed  irrevocable,  his 
intention,  so  far  as  it  can  be  detennined,  will  control,  and  upon 
his  application  in  a  proper  case,  the  trust  will  be  set  aside.* 

As  a  settlor  cannot  directly  revoke  a  trust  which  he  has  volun- 
tarily created,  neither  can  he  revoke  it  indirectly  ;  he  cannot  alter 
its  terms  or  provisions  by  attempting  to  make  a  subsequent  set- 
tlement either  by  deed  or  will,  unless  he  has  reserved  this  power 
to  himself  in  the  original  instrument  of  trust  * 

He  may,  however,  make  a  subsequent  deed  of  trust  for  the 

■tsDce  lo  be  taken  Into  question,  the  McDonaldi'. Starkey, 43  III.441;  Sew- 
importance  of  which  is  largely  deter-  all  i',  Roberta,  115  Mais.  1^  Near- 
mined  by  the  other  cfrcumilances  of  pass  v,  Newman,  106  N.  Y.  47;  Sou- 
each  case."  See  Henshall  v.  Fereday,  vetbye  v.  Arden,  1  Johns.  Ch.  (N.  Y.) 
29  L.  T.  N.  S.  46;  Cook  V.  Lamotle,  256;  Dickerson's  Appeal,  115  Pa.  St. 
15  Beav.334;  Wollaston  v.  Tribe,  L,  198;  i  Am.  SL  Rep.  547;  Saisent  r. 
R.,  9Eq.  44.  Baldwin,  60  Vt.  17;  Rycroftw.  Christy, 

In  Nightingale  v.  Nightingale,  13  R,  3   Beav.   238;    Newton   -d.  Askew,    11 

I.  113,  auit  was  brought  in   1880  by  h  Beav.  145. 

married   woman   to   set   aside   a  trust  A  son  conveyed  to  his  mother  all 

deed   which,  before   her   marriage  in  the  estate  which  he  inherited  from  his 

1851,   she  had  executed  to  a  trustee  in  father,  and  received  from  her  an  agree- 

trust  to  pay  her  income,  to  make  aales  ment  to  reconvey  when  he  paid  to  her 

at  her  request,  and  to  reconvey  to  her  an  indebtedness  of  a  specified  amount. 

after  her   husband's  death,   or  to  her  She  thereafter   kept  a   strict  and  de< 

heirs  and  devisees  after  her  death.     It  tailed  account  of  the  property  and  its 

was  held  that  she  was  sufliciently  pro-  income,  and  regularly  paid  her  son  the 

tected  by  the  statute*  then  in  existence,  net  income.     She  repeatedly  spoke  of  it 

and  that  the  property  should  l>e  recon-  in  her  letters  to  him  as  his  property ; 

veyed  to   her,  and  discharged  of  the  but  she  willed  it  to  another  to  hold  in 

trust.  trust  for  her  son.  Therewas  noaccount 

1.  Forshaw  v.  Weleby,  30  Beav,  143 ;  of  any  indebtedneie  of  the  son  to  his 

Ex  f.  Angell,  13  R.  I.  637 ;   Everitf  t.  mother,  and  no  evidence  of  any  save 

Everitt,  L.  R.,  to  Eq,  405 ;  Gernsey  i:  the  paper  she  gave  him  when   she  re- 

Mundy,  24  N.  J.  Eq.  343.  ceived  from  him  the   conveyance.     It 

Whereasingle  woman,  not  in  con-  was  held  that  the  mother  held  the  prop- 

templation   of    marriage,   executed    a  erty  in   trust  for  the  son,  and  that  the 

trust  deed  which  contained  no  power  trust   terminated    at   her   death.     She 

of  revocation,  in  which  she  conveyed  could   not  delegate   it,  nor   by   devise 

her   property   in  trust  to  pay  the  in-  continue  it.     Hmckley  x'.  Hinckley,  79 

come  to  her  for  life,  and  at  her  death  Me.  330. 

in  trust  for  her  appointees,  or,  in  de-  One  who  has  created  a  trust  for  his 
fault  of  appointment,  in  trust  for  her  own  use  for  life,  with  remainder  over 
heirs,  this  was  held  to  create  a  passive  to  his  children,  can  do  nothing,  while 
trust  which  she  might  revoke  at  any  in  possession,  to  impair  the  remainder, 
time,  and  demand  a  reconveyance,  par-  Nor,  unless  he  has  expressly  reserved 
ticularly  where  It  appeared  that  there  the  power,  can  he  revoke  the  remain- 
was  no  intention  of  making  the  gift  Ir-  der  and  declare  new  uses.  Aubuchon 
revocable,  and  that  the  deed  was  exe-  v.  Bender,  44  Mo.  560.  Comfare  Dean 
culed  without  the  advice  of  counsel  v.  Adler,  30  Md.  147. 
and  upon  the  aseurnnces  by  the  con-  If  a  grantor  conveys  his  property  to 
tingent  beneficiaries,  that  it  could  be  a  trustee,  the  Income  tobelhegrantee's 
revoked,  and  that  the  only  purposesof  for  life,  and  after  his  death,  to  his  wife, 
its  execution  had  been  accomplished,  and  after  the  death  of  both,  to  his  exec- 
Bristor  v.  Tasicer,  135  Pa.  St.  110;  lo  utor,  to  be  divided  equally  among  the 
Am.  St.  Rep.  853.  See  also  Dodson  v.  grantor's  children,  no  power  of  revoca- 
Ball,  60  Pa.  St.  403 ;  100  Am.  Dec.  .^86 ;  tlon  being  retained  by  the  grantor,  this 
Yarnall's  Appeal,  70  Pa.  St  333.    "  property  will  not  pass  by  his  will,  nor 

t,  Lewin  on  Trusts  and  Trustees,  4  by  an  assignment   executed  by  one  of 

18,   p.   104;  Perry   on   Trusts,   Ij    104;  his  children,  conveying  after  the  father's 
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purpose  of  enlarging  the  trust  estate  and  substituting  a  new  trus> 
tee,  so  long  as  his  later  disposition  is  not  materially  inconsistent 
with  the  former  settlement.* 

The  right  of  revocation  or  reversion  may  legally  be  reserved 
without  affecting  the  validity  of  the  trust,*  and  if  it  is  not  exer- 
cised during  the  grantor's  lifetime,  the  trust  will  continue  in  force 
after  his  death  as  fully  as  if  no  such  power  had  been  reserved.' 
The  r^ht  to  revoke,  if  reserved,  may  be  exercised  by  a  formal  act 
of  revocation,  or  the  exercise  of  the  right  may  be  implied  from 
tlie  conduct  of  the  settlor.* 

So  far  as  the  power  of  the  grantor  over  the  property  held  in 

dMth   "  all   my   inlerest  of  whatever  convej>ed   ■  good  title,  free   from  the 

une  under  the  detcrlptioa  in  the  ei-  tniBts   of  the  former   deed.     Yard   v. 

tite,  leil  or  personal,  of  my  father,  and  Pittsburgh,  etc.,  R.  Co.,  131  Fa.  St  305, 

ofmrihare  thereof  under  the  will   of  In  Stone  r.  Hackett,  11  Gray  (Masi.) 

mj  ftther,   together   with  all  income,  217,  the   court,   by  Bigetow,   J.,  said : 

beoefit  and  advantages  thereof  accrued  "A  power  of   revocation   is   perfectly 

or  to  accrue."  Belknap  v.  Belknap,  iiS  consistent  with  the  creation  of  a  valid 

Hau.  14.  trust.     It  does  not,  in  any  degree,  at- 

Where  a  father  delivered  to  hie  son  feet   the   legal   title   to   the   property. 

in  tnist  certain  notes  to  be  collected.  That  pagses  to  the  donee,  and  remains 

and  part  of  the  proceeds  to  be  paid  to  vested  for  the  purposes  of  the  trust, 

hit  daughter,  and  the  son  accepted  the  notwithstanding  the  existence  of   the 

trust,  the  notes  passed  beyond  the  con-  right   to   revoke   it.     If  this   right   is 

Irol  of  the  father,  and  could  not  he  af-  never  exercised  according  to  the  terms 

fectedby  hiswill  makingadifferentdis-  in  which   it  is  reserved,  until  after  the 

pMitionof  them.  Uaxton  ti.McClaren,  death   of   the  donee,  it  can   iiave   no 

131  Ind.  335.  effect  on   the  validity  of  the  trusts  or 

1.  Rife'a  Appeal,  iio  Pa.  St.  333.  the  right  of  the  trustee  to   hold  the 

1  Stone  11.  Hackett,i3  Gray  (Mass.)  property."     See  Barlow  -v.  Loomis,  19 

m;  DIckenon'a   Appeal,  115   Pa.  St.  Fed.  Rep.  677. 

i^;i  Am.  St.  Rep.  j47;  Lines  r.  Lines,  A  power  of  revocation  or  reversion 

i\i  Pa.  St.  149 ;  34  Am.  St.  Rep.  487.  may  be  reserved,  though  the  first  use 

t.  A  woman  who  owned  land  In  fee  be  in  fee.     So,  where  the  grantor  con- 

dmple,  subject  to  her  father's  estate  by  veyed  real  estate  in  fee  to  a  trustee  in 

tile  curtesy,  convned  the  same  In  trust  trust  tor  the  sole  and  separate  use  of 

for  him  tor  life,  with  full  power  lo  sell,  the  grantor's  wife,  with  authority  for 

and  the  remainder,  afler  the   father's  her  to  sell  and  reinvest  for  the  same 

death,  to  her  own  use,  free  from  the  con-  use,  the   property  to   revert   to  the 

trolof  any  husband  she  might  marrv,  grantor  if  she  died  before  him,  it  was 

with  power  of   appointment   by   will,  held  that  on  such  death  with  convey- 

and,  in  default,  to  her  heirs  in  the  ma-  ance,  the  property  reverted  to  the  hus- 

lemal  line ;  both   parties  to  have  the  band.     Pollard  v.  Union   Nat.  Bank,  4 

power  to   revoke   any  or  all  the  trusts  Mo.  App.  408. 

treated   by  the   deed,  "  and  thereupon  Where  a  father  gave  all  his  personal 

to  resettle  and  reconvey  the  trust  prop-  property  to  his  son  on  certain  trusts,  the 

*My  then  remaining  upon  such  other  son  agreeing  to  reconvey  on  request  it 

ind  different  trusts     .     .     .     as  lo  them  wasbeld  that  while  the  transfer  was  not 

shall  leem  meet."     This  deed  not  hav-  valid  as  a  gift  inter  vivos,  it  was  good 

<ng  been   executed   in  immediate  con-  as  a  trust  and  that  the  donor  having 

templation  of  the  grantor's   marrl^e,  died  without  revoking  it  his  adminls- 

it  WIS  lield  that   it  was  inoperative  to  trator  could  not  recover  the  property, 

create  a  separate  use  trust,  and  that  its  beyond  a  aum  sulEcient  to  pay  the  debts 

revocation,  in  proper  form,  without  de-  and  expenses  of  administration.     Ro- 

cUrlng  new  uces,  was  valid,  and  oper-  senburg    v.  Rosenburg,  40   Hun   (N. 

sted  lo  restore  to  the  grantor  her  orig-  Y.)  91. 

■nal  fee-simple   estate,  subject   lo  her  4.  A  and  hia  wife  conveyed   certain 

father's  curtesy,   and   that   their  deed  property  in  trust  for  themselves,  the 

819 
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trust  is  concerned,  there  is  no  difference  between  ordinary  trust 
conveyances  and  deeds  of  assignments  in  trust  for  the  benefit  of 
creditors.  The  moment  a  deed  of  assignment  has  been  delivered 
and  the  assignee  has  accepted,  the  trust  relation  of  trustee  and 
cestui  que  trust  commences.  It  is  not  necessary  that  the  creditors 
under  an  assignment  accept  the  trust,  in  order  that  the  relation 
may  exist.  Control  over  the  debtor's  property  has  passed  out  of 
him  altogether,  and  a  trust  thus  created  cannot  be  revoked,  either 
directly  or  indirectly,  so  long  as  there  are  debts  to  be  paid  under 
the  terms  of  the  assignment,' 

While  the  rule  is  as  has  been  stated,  it  is  subject  to  modific3> 
tions  under  varying  circumstances,  and  has  by  no  means  been 
accepted  by  all  the  courts.  Thus,  in  England,  deeds  of  assign- 
ment for  the  benefit  of  creditors  may  be  revoked  at  the  pleasure 
of  the  debtor,  unless  the  creditors  are  in  some  way  made  privy  to 
the  conveyance  and  have  accepted  its  benefits.* 

deed  containing  a  clause  rcBerving  the  trustee,  in  trust.tliat  he  wiJI,  first,  in*ke 

right  to  revoke  the  truits.     It  was  held  the  grantor  a  reasonable  allowance  for 

(hat  the  execution  of  mortgages  upon  the    comfortable   support  and  malnte- 

the  property  worked  such  revocation,  nance  of  his  family,  and  the  education 

aliliough  in  the  mortgages  no  reference  of  his  children ;  second,  that  he  will  pajr 

was   made  to   the   power.    Gaither  r,  all  the  grantor's  debts,  and  the  debts  in- 

Williams,  57  Md.  63S,  curred  in   the  eiecution   of  the  trust; 

1.  SeeWardi'.Lrf;wls,4  Pick.  (Mass.)  and  third,  that  he  will  then  convey  the 
521;  Sevier  v.  McWhorter,  37  Miss,  legal  title  to  the  property  undisposed  of 
442 ;  Walker  v.  Crowder,  2  Ired.  Eq.  to  the  grantor's  children;  and  he  deliv- 
(N.  Car.)  485;  Ingram  v.  Kirkpatrick,  ers  the  deed,  as  also  the  possession  of 
6  Ired.  Eq.  (N.  Car.)  463;  51  Am.  the  property,  to  the  trustee,  who  accepts 
Dec.  4:8;  Messonnier  v.  Kauman,  3  the  trust,  the  trusts  In  favor  of  the 
Johns.  Ch.  {N.  Y.)  3;  Hall  t',  Deni-  grantor's  creditors  and  children  become 
son,  17  Vt,  318.  See  also  notes  to  Oak-  perfect,  and  cannot  be  afterward  de- 
ley  V.  Hihbard,  i  Pin.  (Wis.)  674;  44  vested  or  revoked  by  any  act  of  the 
Am.  Dec.  426.  grantor  or  trustee.    Andrews  v.  Hob- 

Where   an  assignment  for  creditors  son,  23  Ala.  2iq. 

has  taken  effect,  it  cannot  be  revoked  Securities  delivered  under  the  pro- 

by  the  debtor  himself  without  the  con-  visions  of  a  trust  deed,  will  not  be  de- 

sent  of  the  assignee,  unless  the  creditors  creed  to  be  delivered  at  the  mere  will  of 

also   assent.     Ex  f.  Conway,   4   Ark.  the  grantor.     Vreeland  v.  Van   Horn, 

iS9;  Forbes  r.  Scannell,   13  Cal.  342;  17  N.  J.  Eq.  137. 

irowne  t>.  Chamberlain,   9   Fla.   479;  Where  a  firm  made  a  trust  deed  for 

Scull  V.  Reeves,  3  N.  J.   Eq.   131  ;   29  the  benefit  of  its  creditors,  which  was 

Am.  Dec.  703;    Alpaugli  v.  Roberson,  duly  registered,  and  afterward  made  a 

27  N.  j.  Eq.  96;  Shepherd  -v.  McEvera,  second  deed  revoking  the  first,  it  was 

4  Johns.  Ch.  (N.  Y.)  136;  8  Am.  Dec.  held  that  the  rights  of  the  parties  to  the 

561;  Briggs  V.  Davis,  20  N.  Y.   15;   7^  first  deed  became  fined  and  vested  by 

Am.  Dec.   36J;  Sheldon  v.  Smith,   26  its  execution  and  registration,  subject 

Barb.  (N.  Y.)  593;   Bell   v.  Hoi  ford,   i  to  theelection  of  the  beneficiaries  as  to 

Duer  (N.  Y.)  78;  Walker  v.  Crowder,  whether  they  would  accept  or  reject  its 

J  Ired.  Eq.  (N.  Car.)   485;   Ingram  -v.  provisions,  and  that  the  firm  had  no 

Kirkpatrick,  6  Ired.  Eq.  (N.  Car.)  463;  power  to  revoke  it.     Furman  v.  Fisher, 

51  Am.  Dec.  428;  Slimpson  -n.  Fries,  2  4  Coldw.  [Tenn.)626;  94  Am.  Dec.  aio. 

Jones    Eq.    (N.   Car.)    159;    Klapp   1..  a.  Walwyn  i'.  CoutU,  3  Sim.  14;  3 

Shirk,  13  Pa.  St.  589;  Hall  v.  Denison,  Mer.  707  ;  Garrard   v.   Londerdale,  3 

17  Vt.   318;  Golden*s  Appeal   (Pa.),   3  Sim.  i ;  Wilding  v.   Richards,  1   Colt. 

.   East  Rep.  313.  659;  14  L.  ],  N.  S.  Ch.  211  ;  Acton  t>. 

If  a  debtor  convey,  by  deed,  all  his  Woodgate,  2  M.  &  K.  495 ;  3  L.  J,  Eq. 

property,  both  real  and  personal,  to  a  N.  S.  83, 
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It  has  been  held  that  if  a  deed  of  assignment  is  made  hastily, 
and  at  a  time  when  the  creditor  is  actually  solvent,  and  can 
readily  meet  his  obligations,  it  may  be  recalled.* 

It  seems  to  be  settled,  however,  that  after  the  creditors  have 
been  notified  and  have  accepted  the  benefits  of  the  assignment,  it 
cannot  be  revoked,* 

If  a  creditor  refuses  to  accept  the  terms  of  the  assignment,  the 
grantor  may  revoke  it.* 

b.  By  the  Trustee. — The  trustee  cannot,  by  his  own  act 
alone,  bring  the  trust  to  an  end.  He  cannot  divest  himself  of 
the  trust  by  simply  withdrawing  from  it  with  the  assent  of  the 
^ntor,  even  though  the  latter  is  a  beneficiary,  if  there  are  other 
beneficiaries  who  do  not  consent,  or,  being  infants,  cannot  con- 
sent,* or  if  any  legitimate  purpose  contemplated  in  the  creation 
of  the  trust  remains  unfulfilled.' 

Nor  will  the  trust  cease  so  long  as  the  property  chained  there- 
with is  in  the  hands  of  persons  who  have  acquired  it  with  knowl- 
edge of  its  fiduciary  character.  Trust  property  passing  into  the 
hands  of  innocent  holders  escapes  the  trust,  as  we  have  seen,* 


Where  the  credftora  have  been  made 
t  pirtj  to  the  deed  of  assignment,  the 
deed  cannot  be  revoked  under  the 
Engligh  decision.  See  Mackinnon  v. 
Siewirt,  JO  L.  J.  N.  S.  Ch.  52. 
L  See  Oaklej   r.    Hibbard,   i   Pin. 

(Wis.)  674;  44  Am.  Dec.  4^5. 
1.  Sec  Pecrikin  v.  Davii,  1   Morris 

(lom)  »q6  ;  Ward  v.  Lewis,  4  Pick. 

(MtsL)  518;  JoneB   v.  Dougherty,   10 

Gi.i74;  Mills  Ti.  Argall,  6  Paige  (N. 

Y-l  S77. 
I.  Gibson  v.  Chedlc,  i  Nev.  497  ;  90 

Am.  Dec  503. 
t  Andrews  v.  Hobson,  33  Ala.  219; 

Henderson  t.  Sherman.  47  Mich.  267; 

MilWrof  Jones,  4  Sandf.  Ch.  (N.  Y.) 

«Jj;  Cruger  v.  Halllday,  11  Paige  (N. 
V.)  314;  Gilchrist  v.  Stevenson,  9 
Birb.(N.Y.)9;Brennani..  Wilaon,7i 
N.  Y.  va  ;  Sklpwith  v.  Cunningham, 
8  Leigh  (Va.)  i-ji ;  31  Am.  Dec.  641. 

It  was  held  in  Isham  v.  Delaware, 
etc.,  R.  Co.,  M  N.  J.  Eq.  2J7,  that  a 
dnd  of  trust  conveving  land  for  the 
lienefit  of  three  persons,  and  their  chil- 
dren jet  unborn,  could  not  be  revoked, 
although  the  trustee  and  all  the  cfsluii 
ft  itusttnt  in  being,  united  to  recon- 
verthe  land  to  the  settlor  free  from 
the  truBi, 


upon  his  death  ;  the  plainliS.  his  heir, 
being  (hen  e»  vtHtre  aa  mere.  Afler- 
*std  the  trustee,  for  the  expressed  par- 
poH  of  terminating  the  trust,  recon- 
a?  C.  of  L.— ai  ft 


vejed  to  E.  It  was  held  that  upon  the 
execution  of  the  trust  deed,  a  future 
vested  estate  in  the  heirs  of  E.  was  cre- 
ated, which  could  not  bedestrojed,  eith- 
er bj  a  revocation  \>y  the  grantor,  or  a 
violation  of  the  trust  by  the  trustee,  or 
both,  and  that  the  deed  of  reconvey- 
ance, being  in  contravention  of  the 
trust,  was  void.  Ewing  t>.  Warner,  47 
Minn.  446. 

If  a  trust  has  once  been  created  and 
accepted,  (he  grantor  cannot  revoke  it 
without  the  consent  of  all  the  bene- 
ficiaries. Hellman  v.  McWilllams,  70 
Cal.  449. 

The  trustee  will  not  be  divested  of 
the  legal  estate  bj  anj  arrangement 
made  to  pasE  the  properly  to  the  ben- 
eficiaries, while  one  of  the  beneficiaries 
Is  a  minor.  Jones  v.  McNeil,  i  Bailev 
(S.  Car.)  235. 

A  trust  cannot  be  revoked,  nor  a 
trust  estate  applied  to  other  purposes. 
unless  the  beneficiary  has  dissented 
from  the  trust.  Stockard  v.  Stockard, 
7  Humph.  {TennO  303;  46  Am.  Dec. 
79;  Baylors  v.  Saylors.  3  Heisk. 
(Tenn  )  531. 

B,  If  a  trustee,  without  the  direction 
of  the  beneficiarj,  disposes  of  and  re- 
leases the  trust  property  before  the 
purposes  of  the  trust  are  performed,  it 
does  not  release  in  equity  the  lien  on 
the  property.  Wolfe  v.  Bate,  9  B. 
Mon.  <Ky.)  20S. 

S.  See  sufra,  this  title.  Rights  and 
Remedies  of  the  Beneficiary. 
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but  the  trustee  who  reacquires  it,  at  once  restores  its  trust  nature 
by  coming  into  ownership  or  possession.* 

Nor  can  he  free  the  property  of  its  trust  character  by  an  omis- 
sion or  refusal  to  perform  the  duties  imposed  upon  him  in  relation 
thereto.*  Neither  will  his  death  terminate  the  trust ;  for  the 
death  of  the  trustee  vests  the  trust  in  the  court.' 

c.  By  the  BENEnciARY. — The  united  consent  of  all  the  par- 
ties in  interest  will,  in  most  cases,  justify  a  decree  terminating 
the  trust.  It  is  necessary,  however,  that  the  purposes  of  the 
trust  be  held  sacred,*  that  the  beneficiaries  so  consenting  be  all 
suijuris,^  and  that  no  interest,  however  remote,  be  left  out  of 
consideration.* 

If  the  parties  in  interest  may  legally  unite  to  allow  the  rendi- 
tion of  a  decree  terminating  the  trust,  there  is  no  valid  reason  why 
they  may  not  unite,  if  they  are  all  sui  juris,  in  a  deed  or  in  a 
contract,  or  by  conduct  constituting  a  contract,  to  the  same  effect. 
But  it  is  by  no  means  certain  that  an  executory  trust  can  be 
brought  to  an  end  altogether  by  the  act  of  the  parties.' 

1.  See   Church   v.   Ruland;  64   Pa.  "  An  act  to  protect  the  right*  of  mar- 

SL  432.  ried  women,"  which  act  provides  that 

1.  Where  lands  have  been  convened  a  married  woman,  for  whom  property 

to  a  trustee  to  pay  debts,  the  deed  of  has  been  settled  under  its  provisions, 

trust  limiting  his  power  to  sell   at  a  has  the  right  to  dliipOBe  of  any   such 

specified  time,  the  mere  neglect  of  the  property,  real  or  personal,  bj  will,  the 

trustee  to  sell  within  the  time  limited,  trust  is  not  terminated  by  the  death  of 

will  not  divest  the  lands  of  the  trust,  the  woman's  husband  and   her  remar- 

Smith  V.  Kinney,  33  Tei.  383.  "age,  and  the  tr\iBtee  has  the  sole  right 

A  debtor  who  conveys  his  property  to  sue  to  recover  property  which  is  the 

in  trust  for  the  payment  of  his  debts,  by  subject  of  the  trust.  Parish  v.  Batkum, 

that  act  appropriates  it  to  that  specific  40  Ala.  385. 

purpose,  and  if  the  trustee  neglects  or  t.  A  deed  of  trust  cannot  be  released 
refuses  to  carrj'  out  and  perform  that  by  a  part  of  the  grantees  only.     Bar- 
purpose,  a  court  of  equity  will  compel  croft  v.  Lessieur,  4S  Mo.  41S. 
bim  to  do  so.     National  Park  Bank  v.  T.  It  was  held,  in   Huckabee  r.  Bill- 
Halle,  30  111.  App.  17.  ingsley,  16  Ala.  414 ;  50  Am.  Dec.  183, 

The  mere  neglect  of  a  trustee  to  sell  that  the  execution  byihc  trustee  to  the 

property  conveyed  to  him  by  the  eran-  settlor  of  a  quit-claim  deed,  reinvests 

tor,   cannot  defeat   the  object  of   the  the  latter  with  the  legal  estate. 

trust.    Cowling  t>.  Douglass,  4  Ala.  206.  In  Ormsby  ii.  Dumesnil,  91  Ky.  601, 

S.  Dyer  v.  Leach.  91  Cal.  191.  a    married  woman   had  conveyed  her 

4.  If  the   court  has  power  with  the  properly  to  a    trustee  in   trust  for  her 

benehclary's   consent   to   terminate   a  sole  use  for   life,  "  and    aRer  her  death 

trust  lor  his  maintenance  and  support  for  that  of  her  children,  or  survivors  or 

for  life,  it  nevertheless  has  no  power  to  survivor"  thereafter,   all   of    the   chil- 

do  so  merely  on  evidence  that  he  has  dren  being  of  full  age  and  uniting  vrith 

released  all  claim  to  the  fund,  in  a  pro-  the  trustee  to  reconvey  the  property  to 

ceedingto  whichhe  is  not  a  party,  no  thesettlor.  It  was  held  that  by  this  con- 

investigalion  being  had  as  to  the  cir-  veyance  from  the  trustee  and  the  bene- 

cumstances  under  which   this  release  ficiaries,  the  settlor  reacquired  the  ab- 

was  obtained,  and  no  security  being  re-  solute  title  in  fee  simple  to  the  property 

quired  (or  his  protection  In  Ihe  event  discharged  from  the  trust  created  by 

he  should  come  to  want  in  the  future,  her  first  deed. 

Sumner  «.  Newton,  64  Wis.  210.  If  a  trustee,  after   Ihe   death  of  the 


,vton,  64 


.  If  theshareof  ayeCT^cori-r/ in  the  beneficiary,  assigns  the  trust  e 

estate  of  her  deceased  father,  has  been  the  latter  s   executor  or  administrator, 

vested  by  a  decree  of  court  in  a  trustee  who    accepts   the  assignment,   it  will 

for   her   sole   and   separate   use,  under  operate   as  a  discharge  of  the   trust. 


^aovGoOt^lc 


..    TRUSTS  {CORPORATEy-TURN-OUT. 

TBtrers  (COTtPORATE).—  Sec  Trade  Combinations  and 
Corporate  Trusts,  vol.  26,  p.  229. 

TEUTH.— See  note  i. 

lUQS.— See  TowAGE ;  TuGS  AND  Tows,  vol.  26,  p.  8a 

TinnOH. — See  note  2. 

TUHBLnra.— See  note  3. 

TUMULT. — See  note  4. 

TUMULTirOTIS.— See  note  5. 

TTKBABY — (See  also  COMMON,  vol,  3,  p.  346;  MOSSES,  vol. 
IS,  p.  886;  Profits  A  Prendre,  vol.  ig,  p.  259).— A  right  to 
dig  turf  in  another's  land,* 

TUKI'OUT. — Turn-out  is  defined  as  "a  short  side  track  on  a 
railroad  which  may  be  occupied  by  one  train  while  another  is 
passing  on  the  main  track  ;  a  siding."  ' 

■Ithough  it  is  m*de  in  terms,  to  the  use  the  payment  of  "  fees  for  tuition  "  in 

of  the  executor  or  administrator  in  his  the  university,  meant  that  no  student 

indMdual  capacity.     Danes  v.  Boyls-  should   be    required  to  pay   anything 

ion,  9  Mass.  337;  6  Am.  Dec.  73.  for  instruction  or  teaching  In  the  uni- 

"Hie  holder   of  certain  judgments  vcTSity ;  but  did  not  include   the  Inci- 

trsniFerred    them   In   trust   for  certain  denial  expenses   for  heating,  l^hting 

purpoeei,  the  residue   to  be  held  upon  public  halls,  etc. 

such  trust  as  the  judgment  debtor  8.  Whether  an  entertainment,  see 
might  appoint,  and  upon  the  failure  of  Bntertainmbnt,  vol.  6,  p.  6co. 
the  Judgment  debtor  to  make  any  such  4.  That  the  word  is  substantially  the 
appointment,  then  in  trust  to  pay  the  same  BBbrawt,seeBRAWLS,vol.3,p.5l5. 
income  to  him  free  from  the  liens  or  de-  P.  In  an  indictment,  untjer  a  statute 
mands  of  any  of  his  present  creditors,  providing  for  the  punishment  of  one 
The  Iraiufer  reserved  a  power  tore-  who  brealts  the  public  peace  "by  lu- 
Tolce  the  trust.  Afterward  the  judg-  muttuous  and  offensive  carriage,  the 
ment  creditor  assigned  the  judgment  to  first  count  chained  "  tumultuous  "  but 
the  judgment  debtor.  It  was  held  that  not  "offensive  carriage.  The  court 
this  act  terminated  the  trust,  and  that  animadverted  upon  the  count  and  dis- 
tlte  judgments  vested  In  the  debtor  ab-  tinguished  tumultuous  from  offensive 
sotutelj,  and  could  not  be  interposed  as  thus  :  "  A  man's  carriage  might,  con- 
againat  his  creditors  and  mortgagees,  ceivably,  be  '  tumultuous,'  as  in  the 
Carter  v.  Hough,  36  Va.  668.  noisy  expression  of  joy  over  some  great 
A  holding  certain  money  and  slaves  national  good  or  achievement,  and  yet 
in  trust  for  nis  sister,  appropriated  the  be  the  opposite  of  '  oiTenElve,'  and  tend 
money  and  the  proceeds  of  the  sale  of  (o  spread  rejoicing  and  good  will  rather 
the  slaves  In  purchasing  land  in  Mil-  than  to  disturb  or  break  the  public 
ttmri,  and  removing  his  sister  snd  her  peace,  in  the  true  sense  of  that  term." 
family  to  the  place,  and  afterward  State  ir.  Archibald,  59  Vt.  548. 
conveved  the  estate  to  her  and  her  t.  Tyrringham's  Case,  4  Rep.  36b; 
children,  in  satisfaction  of  the  trust,  O'Hare  «.  Fahy,  10  N.  C.  L.  Rep.  318. 
■ad  it  was  occupied  by  and  divided  It  cannot  be  dug  for  sale.  Valentine  v. 
among  them.  It  was  held  that  the  trust  Fenny,  Noy  145;  Hayward  v.  Canning- 
was  thereby  discharged.  Hickman  v.  ton,  i  Sid.  354.  It  does  not  give  the 
Wood,  30  Mo.  199.  right  to  take  green  grass  for  making 
1.  TrnUL  — As  distinguished  from  grass  plots,  etc.  Wilson  i>.  Willes,  7 
"fact"  when  applied  to  pleading,  see  East  iii. 

Fact.  vol.  7,  p.  658.  T.  Webster's  Diet.,  followed  fn   Ap- 

1.  In  Slate  v.  University  of  Wiscon-  peal  of  River  Front  R.  Co.  (Fa.  1890), 

sin.  54  Wis.  159,  It  was  held  that  the  19  All.  Rep.  3j6,  in  which  case  it  was 

word  "  tuitioDi"  as  used  in   a   statute  held    that   siding   and    turn-out   were 

exempting  residents  of  the  state  from  synonymous. 
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qrwpds.  TURNPIKES.  DtOnitlM  and  mrtmr. 

TUAHPIEB8.— (See  also  STREETS  and  Sidewalks,  vol.  24,  p.  i.) 

I.  DeflnitioD  and  Hiatory,  324.  Vlll.  Toll.  333. 

II.  Public  Highway,  325.  i.  Definition  and  Origin,  ^i. 

III.  General  B^hta,  316.  3.  Paymtnt,  334. 

1.   Te  Use  Public  Highway,  ^26.  a.  Horn  Collecled,  ^34. 

1.   Titl*totkt  Soil  of  th€  Road,  b.  Full  Tell  Can  Be  Charged, 

3*6.  336. 

a.  During  Use  by  tie   Com-  c.   Waiver  and  Commslntion 
fany.ilb. 

b.  After   tie    Franckis, 
Expired,  317. 
(I)  1/  lie  Co, 

Only  an  Ea 
(a)  //  Ibe  Land  is  Owned 

in  Fee.  337.  337. 

IV.  PowcTtD  Erect  ToUhouae,  318.  3.  Exemption  from  Tell,  338. 
V.  Change  of  Grade  After  Road  le  4.  Skun-fikes,  340. 

Eatablished,  739,  IX.  Repair,  341. 

VI.  Right  to  Aid  frinn  Taxation,  330.  i.  Duty   to  Keef   in   Refaii 

VII.  Location  of  Gates,  333. 


.  Location    Within    City    Lim-  3.  Penalty  for  Failut 

its,  333.  3.  Repair  by  Municif 

I.  Rigklto  Change  Location,^^.  X.  Liability  for  Negligei 


L  DXFlHllloir  An  Hutokt.  —  A  turnpike  road  is  a  road 
across  which  turnpike  gates  are  erected  and  tolls  taken,  which 
gates  or  bars,  originally  called  "turns,"  were  first  constructed 
about  the  middle  of  the  last  century.  Certain  individuals,  with 
a  view  to  the  repair  of  particular  roads,  subscribed  among  them- 
selves for  that  purpose,  and  erected  gates  upon  the  roads,  taking 
tolls  from  those  who  passed  through  them.  These  were  violently 
opposed  at  first,  and  petitions  were  presented  to  Parliament 
against  them,  and  acts  were  passed  for  their  regulation.  This 
was  the  origin  of  turnpikes.  The  distinctive  mark  of  a  turnpike 
road  is  the  right  of  turning  back  anyone  who  refuses  to  pay  toll.* 

It  is  not  necessarily  made  of  stones,  as  usually  understood  by 
the  term.  A  plank  road  and  a  gravel  road  are  properly  included 
in  the  term  turnpike  without  special  mention.* 

1.  Northam  Bridge,  etc.,  Co.  v.  Lon-  common  right  of   passage   upon    the 

don,  etc.,  R.  Co..  6M.  &W.  418;  State  payment  of  toll.   Elliott  on  Roade  and 

V.   Hsight,  30  N.   J.   L.   448;    Haight  Streets  (1890),  p.  53. 
V.   Stale.   32    N.   J-    L.   451-,    Neft  v.        1.  CrsEg  t..  People,  47  III.  487;    Neff 

Mooresville,   etc.,    Gravel    Road   Co.,  f,  Mooresville,  etc.  Gravel  Road  Co., 

66   Ind.  379.     See    HiGHWAra,  vol.  9,  66Ind.i79. 
p.  363.  A  plank  road  constructed  by  a  pri- 

A  turnpike  road  is  a  highway  In  vatecompany  and  under  legiBlative  au- 
which  the  public  have  a  qualified  thority,  and  dedicated  to  public  travel, 
easement ;  that  is,  the  right  to  pass  and  with  gates  erected  thereon  tor  the  col- 
repass  upon  the  payment  of  a  certain  lection  ol  tolls  ai  a  condition  of  such 
toll  established  by  law.  Heyward  v.  travel,  may  properly  be  termed  a  turn- 
Mayor,  etc.,  of  New  York,  S  Barb.  (N.  pike  road,  without  regard  to  the  ma- 
Y.)  491.  terial  of  which  the  surface  of  the  road 

A  turnpike  may  be  defined  as  a  road  may  be  composed.     Stale  v.  Ilaight.  30 

ownedby  aprivatecorporation  orindl-  N.J.  L.  447;  Haight  v.  State.  31  N.  ]. 

viduab,  over  which  the  public   have  a  L.  449. 
324 
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FiUb  mffliw*T.  TURNPIKES.  rnbUs  Htchmy. 

n.  Public  Hishwat. — A  turnpike  is  a  public  highway  differing 
neither  in  the  responsibility  for  its  proper  maintenance  nor  in 
iny  other  particular,  from  an  ordinary  highway.*  It  derives  its 
powers  from  its  charter,'  and  may  condemn  land  for  the  con- 
struction of  its  road.' 

No  additional  burden  is  imposed  by  changing  a  public  high- 
nay  into  a  toll  road.  The  change  is  not  in  the  character  of  the 
'  servitude,  but  in  the  mode  of  sustaining  the  highway ;  in  the 
one  case  it  is  sustained  by  taxes,  in  the  other  by  tolls.* 

L  In  Com.  V.  Wilkinson,   i6  Pick,  thstof Bhighwaj.andupontheresanip- 

<Mast.)   175;   36   Am.   Dec.   654,  the  lion  of  the  Irvnchise  of  the  turnpike 

leading  case  on  this  subject,  Shaw,  C.  companj'  ttj  the  Eovereign  power,  the 

J.,  u;s:    "  We  think  that   it   turnpike  public  easement  in  the  road  is  left  dis- 

roid  is  a  public  highway  established  by  burdened  of  the  tolls,   but  otherwise 

public  aulhority  for  public  use,  and  is  unaffected.     State  t>.   Main,  27  Conn. 

to  br  regarded  as  a  public  easement,  641;  71  Am.  Pec.  89. 

"■d  not  as  private  properly.     Theonlj  3.  A  turnpike  companj  cannot  ex- 

i^fierence  between   this  and  a  common  tend  its  road  beyond  the  limits  of  Its 

highwav  is.  that  instead  of  being  made  charter,  nor  can  such  a  claim  be  estab- 

itihepublicexpensetnthe t^rstlnstance,  lished   by    user.     Pontiac,  etc..  Plank 

il  I9  authorized  and  laid  out  by  public  Road  Co.  i'.  Hilton,  69  Mich.  115 ;  De- 

suthoHty,  and  made  ai  the  eipense  of  troit  i'.  Detroit,  etc.,  Plank  Road  Co., 

individualsinthetirEt  instance;  and  the  la   Mich.  333;   Grand  Raplda  Bridge 

cost  of  construction   and  maintenance  Co.  v.  Prange,  35  Mich.  400;  34  Am. 

a  reimbursed   by  a  toll,  levied  by  pub-  Rep.  ^85. 

lie  authority   for  the  purpose.     Every  In  Pontiac,  etc.,  Plank  Road  Co.  v.    ' 

traveler  has   the  same  right  to  use  It,  Hilton,  69  Mich.  115,  it  was  held  that 

paring  the  toll  established  by  Ian,  as  tbepowergrantedtoa  plank  roadcom- 

he  would  have  to  use  any  other  public  pany  in  its  charter  to  construct  its  road 

highway."     And  see  Murray  v.  Berk-  from  a  certain  village,  did  not  author- 

■hire  Co.,  13   Met-  (Mass.)   455;  Par-  ize   it   to   extend   the   road  for  about 

kri>.  New  Brunswick,  31N.  J.  L.  548;  three-quarters   of  a   mile  within   the 

Wright  J.,  Carter,   17   N.J.  L.  81 ;  limits  of  the  village. 

Hiighttr.  State,  3a  N.  J.  L.  45c  ;  Ben-  But   under   the    Fenmylvania    Act, 

edict  7>.  Goit,   3   Barb.   (N.  Y.)  459;  June  4th,  1879  (P.  L„  p.  91),  authoriz- 

Central   Bridge   Corp.   -v.   Lowell,    ij  ing  the  court  of   common   pleas   to 

Gray  [Mass.]  106;  Newbury  Turnpike  amend  the  charters  of  turnpike  com- 

Corp.  I'.  E  a  s  te  r  n   R.   Co.,  23  Pick,  panies,  they  may  be  amended  bo  as  to 

(Mass.)  327;  Willis  V.   Farley.  34  Cal.  extend    the    limits   of    the   turnpike. 

4150;  Angell  on    Highways  (1886),   4i  Com.  v.  Philadelphia,  etc^  Turnpike 

3S-40;HiGHWAVs,  vol.  9,p.  364.  Co.,   u   Pa.  Co.  Ct.  Rep.  375;  '   P«- 

The  forfeiture  of  the  charter  of  the  Dist.  Rep.  10. 

A   county  authorized  by  the  Ttn- 
e  Acts  1883,  ch.  167,  to  construct 

iti  existence  as   a   public   highway,  a  turnpike,  may  proceed   to  condemn 

vhlch  should    thenceforth   tie   main-  land   fpr   the   road   under    Teuunsre 

lained  in  good  order   by  the  municl-  Code,  (j  1336  providing  that  any  cor- 

pilitv  within  which  it  is  located.    Pitts-  poratlon  authorized  by  low  to  construct 

■"ifgi  etc.,   R.   Co.   1'.   Com.,   104  Pa.  any   railway,  turnpike,  etc.,  may   take 

St  jSj.  real  estate   for   the  purpose.      Knox 

Plank  roads    are   public   highways,  County   u.  Kennedy  92  Tcnn.  i;  30  S. 

differing  from  the  common  highways  W,  Rep.  311. 

In  the  mode  of  construction  and  taking  4.  Carter  -v.   Clark,   89  Ind.   33S; 

of  tolls,  on  the  payment  of  which  lat-  Benedicts.  Goit,  3   Barh.  [N.  Y.)  459; 

ter.  travelers  have  the  same  right  to  Walker  v.  Caywood,  31   N,  Y.  ji ; 

ajt  them   as  they   have   to  use  other  Wright    v.  Carter,    37    N.  J.   L.   76; 

highways.    Craigw.  People, 47  HI. 487.  Douglass  v.    Boonsborough,  etc.,  Co., 

The  easement  is  vested  in  the  public  11   Md.   319;  Calllson  v.    Hedrick,  15 

in  aubstantlally  the  same  manner  as  GratL   (Va.)   344;    Nolensville  Tum- 


^aovGoOt^lc 


Sannml  Bighto.  TURNPIKES.       TttU  U  th«  BoU  of  tlM  Ba«d. 

The  obstruction  of  a  turnpike  is  a  public  nuisance,*  for  which 
indictment  will  lie.'  But  neglect  to  open  a  road  to  the  full  width 
is  no  bar  to  so  opening  it  when  necessary.^ 

nL  OZHEBAL  BlOHTS— 1.  To  TJte  Pnblio  Highway. — A  turn- 
pike company  has  the  right  to  lay  out  its  road  upon  an  ancient 
highway,  provided  such  power  is  given  to  it  by  the  legislature,* 
and  the  town  then  ceases  to  be  liable  to  keep  it  in  repair."  But 
the  power  thus  given  will  be  strictly  construed,  and  a  charter  au- 
thorizing a  turnpike  company  to  locate  a  road  on  any  part  of  a 
public  highway  where  necessary  to  do  so,  does  not  authorize  it  to 
appropriate  the  whole  course  of  the  highway.* 

2.  Title  to  the  Boil  of  the  Head  —a.  During  Use  by  the  Com- 
pany.—The  title  to  the  soil,  however,  remains  in  the  owners  of 
the  adjoining  land,  the  easement  only  is  transferred  to  the  turn- 
pike  company,  subject  to  the  right  of  the  public  to  use  the  road 
upon  payment  of  the  toll.'  The  turnpike  company  cannot  dig 
up  and  remove  the  earth  or  gravel  for  any  use  or  purpose  with- 
out compensation  first  being  made  to  the  owners  of  the  land  over 

pike  Co.  V.  Baker,  4  Humph.  (Tenn.)  pany,  of  h  right  to  establieh  their  road 

jij;  Panlon  Turnpike  Co.  v.  Bishop,  on  "the  nearest  and  most  pncticable 

II   VC.  198;  Chagrin  Falls,  etc..  Plank  route,"  it  haa  been  held  that  it  had  a 

Road  Co.  V.  Cane,  3  Ohio  St.  419.  right  to  occupj  the  ground  on  which 

1.  NcwbuiTport  Turnpike  Corp.  v.  an  old  road  had  been  laid  out.     Nolens- 

Eastern  R.  Co.,  23  Pick.   (Mass.)  337  ;  ville  Turnpike  Co.  v.  Baker,  9  Ga.  315. 

Northern  Central  R.   Co.  v.  Com,,  90  Where    the    charter    specified    the 

Pa.  St.  300;  Murray   v.  Berkshire  Co.,  lermini  of  the  road,  but  was  silent  aa 

II  Met.  (Maia.)  455;  Willis  -v.  Farlej,  to  the  intermediate  route,  it  was  held 

24  Cal.  490.     See  Highways,  vol.  9,  that  it  could  not  appropriate  an  exist- 

p.  41a.  ing  public   highway  between  the  ler- 

3.  Com.  V.  Wilkinson,  16  Pick,  mini  to  avoid  the  necessity  of  acquir- 
<M«ss.)  17^;  16  Am.  Dec.  654;  North-  ing  a  new  route  through  private  prop- 
ern  Central  R.  Co.  v.  Com.,  90  Pa.  St.  ertj.  Groff  v.  Bird-in-Hand  Turnpike 
300.     See  Nuisances,  vol.  16,  p.  963.  Co.,  128  Pa.   St.  6ai ;  aff^d  on  reargu. 

S.  Walker  v.  Caywood,  31  N.  Y.  51;  ment,  in  144  Pa.  St.  150. 

Com.   V.  King,    13   Met.   {Mass.)  115;  T.  Wright  v.  Carter,  17  N.  J.  L.76; 

Harrow  v.  Stale,  1  Greene   (Iowa)  439;  Proprietors  of  Locks  v.  Nassau  R.  Co^ 

Angell  on  Highways  (1886)  331.  104  Mass.  i.     The    owners  of  the  soil 

4.  Panton  Turnpike  Co.  !<. Bishop,  II  may  maintain  trespass  against  anyone 
Vt.  198;  People  v.  Com'rs  of  Milton,  for  plowing  up  the  land,  unless  it  Is  done 
37  N.  ¥.360;  State  V.  L.ake,  8  Nev.  by  direction  of  the  turnpike  corpora- 
176 ;  Atty.  Gen'l  i>.  Detroit,  etc..  Plank  tion  for  the  purpose  of  mending  the 
Road  Co.,  2  Mich.  138;  Detroit,  etc.,  road.  Robins  v.  Boiman,  i  Pick. 
Plank  Road  Co.  v.  Fisher,  4  Mich.  38;  (Mass.)  122.  The  title  to  the  soil  is 
GroS's  Appeal,  118  Pa.  St.  621 ;  State  not  changed  by  the  tmnsfer  of  the  road 
V.  Hampton,  2  N.  H.  22;  Chagrin  from  the  public  to  the  corporation,  but 
Falls,  etc..  Plank  Road  Co.  i'.  Cane,  1  remains  in  the  owner  of  the  adjoining 
Ohio  St.  4IC).  land  to  have  the  same'  use  and  enjoy- 
But  a  public   highway  cannot  be  so  ment  of  11  as  before.   The  right  of  way 

located  as  to  take  a  turnpike  road  from  Is  transferred  to  the  company,  to  hold 

its    owners.     Fowler    x'.    Pratt,    11  while  they  work  the  road  and  keep  It 

Vt.  369.  in  good  repair,  subject  to  the  right  of 

e.  State   V.  Hampton,  3   N.   H.  23 ;  the  public  to  use  the  road  upon  paying 

Nolensvllle  Turnpike  Co.  v.  Baker,  4  the  tolls  established  by  law.     Wright  v. 

"      iph.  (Tenn.)  315.  Carter,  27  N.J.  L.  76.     The  company 

— '—   -'  Roads  V.  Griflin,  etc.,  acquires  no  more  than  an  easement  In 


Humph. 
<.  Cor 
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which  the  road  passes,^  but  it  may  make  such  excavations  as  may 
be  necessary  in  the  grading  of  the  road.* 
i.  After  the  Franchise  Has  Expired— (i)  If  the  Com- 
pnyHas  Only  an  Easement. — There  is  some  conflict  of  opinion  as 
to  the  ownership  of  a  toll  road  after  the  franchise  for  its  construc- 
|ion  has  expired.  While  some  courts  hold  that  the  title  remains 
in  the  turnpike  company,  the  weight  of  authority  seems  to  be 
that,  upon  the  termination  of  the  franchise,  the  title  vests  in  the 
public,  the  ground  for  this  view  being  that  the  franchise  to  take 
'"H  is  a  species  of  taxation  and  is  intended  to  reimburse  the 
Owners  of  the  road  the  expense  of  constructing  it,  and  that 
liaving  accepted  the  franchise  for  that  purpose,  there  is  no  hard- 
ship in  holding  that  upon  its  termination  the  road  reverts  to  the 
people* 

(2)  If  tlu  Land  is  Owned  in  Fee. — If,  however,  the  land  over 
which  the  road  is  constructed  is  owned  in   fee  by  the  turnpike 

3  pur-  While  a  turnpike  company  ezlits.  it 

Per  hu  the  fee  in  the  soil  of  the  road,  but 

Cowan,  J^  in  Seneca  Road  Co.  v.  Au-  when  It  ceaaei  to  exist  the  title  mu«t, 

burn,  etc.,  R.  Co.,  5  Hill  (N.  Y.)  170.  eadecewiVa/*,  vest  in  some  one  else,  and 

L  Turner  v.  Riung  Sun,  etc.,  Turn-  it  would  geem  reasonable  that  It  should 

pike  Co.,  71  Ind.  54;.      The  company  revert  to  the  original  owner.  Heyward 

cannot  Uke  the  herbage,  and  the  owner  v.  Mayor,  etc.,  ol  N.  Y.,   8  Barb.  (N. 

of  the  «oil  over  which  it  ia  laid  out  may  Y.)  492;  Hooker   v.   Utica,  etc.,  Turn- 

maintiin  tretpass  against  a  servant  of  pike  Road  Co.,  11  Wend.   (N.  Y.J  371. 

the  turnpike  road  for  so  doing.  Adams  In  State  v.  PbbsbIc,  43  N.  J.  L.  534, 

cEmiraon.  6Pick.  (Mass.)  57-  Reed,  J.,  said:   "The  use  as  a  Btreet 

■-  The  grant  for  a  gravel  road  nee-  by  the  citizens  of  a  municipality  within 
euarily  implies  the  right  to  make  which  it  lies,  of  a  turnpike  or  plank 
«Kh  change!  In  the  surface  of  the  road,  gives  it  the  character  of  a  street, 
hlgtiway  as  will  make  it  fit  (or  the  pur-  to  the  degree  that  its  existence  as  such 
pote  for  which  the  statute  intended  the  cannot  be  questioned  by  any  party  other 
corporation  should  take  it.  Carter  v.  than  the  company  which  owns  the  tum- 
CUii,  89  Ind.  338,  dUtingnisUng  pike  or  plank  road."  See  also  State  v. 
Turner  v.  Rising  Sun,  etc..  Turnpike  Mayor,  etc.,  of  Jersey  City,  19  N.  T  ' 
Co,  71  Ind.  547.  To  accomplish  the  441;  Jersey  City  v.  State,  3f  " 
pntpoK  of  its  incorporation,  a  turnpike  J3i ;  State  v.  Atlantic  Citj',  - 
company  may  dig  up  and  move  from  99;  State  v.  New  Brunswick, 
plict  to  place  within  the  limits  laid  L.  395. 
out  Tor  the  road,  any  earth,  sand,  or  The  road  becomesa  public  highway 
Kraicl,  and  may  dig  and  cut  up  sods  of  by  dedication  at  the  time  of  its  con- 
turf.  Ptr  Wilde,  J.,  in  Adams  v.  stniction,  subject  to  the  right  of  the 
Emerson,  6  Pick;  (Mass.)  57.  company  to  collect  tolls  for  the  period 

>.  Ptttiburg,    etc.,  R.  Co.  v.  Com.,  prescribed  by  statute,  and  at  the  ter- 

lojPi.  SL  583;  State  li.  Lake,  8   Nev.  mination   of  such   period  neither   the 

i?o;  State  v.  Curry,  6  Nev.  75 ;    State  company  nor  its  stockholders  have  any 

0.  Dayton,  etc..  Toll  Road  Co.,  10  Nev.  interest  in  the  road  for  which  they  are 

■S5'   ADd  the  only  Interest  the  com-  entitled    to   compensation.     McMuUin 

E>nj  hu  in  It,  Is   the  right  and  power  u.  Leitch,  83  Cal.  139. 

'"collect  tolls  as  a  compensation  for  There  can  be  no  dedication  of  a  way 

'"ilding  it.     Wood   u.  Truckee   Turn-  to  the  public  for  a  limited  time,  certain 

pil»Co.,34Cal.  474;  Craig  r.  People,  or   uncertain;   If   dedicated   at    all,   it 

tl  111.  4B7.    The  consideration  for  the  must  be  in   perpetuity.     Neither    can 

JoiliJinB  for  the   political   corporation  the  public,  by   non-user,   release   their 

•*  Ik  francblse  granted  the  building  rights.     Dawes  v.  Hawkins,  8  C.  B.  N. 

wrporation-     Police   Jury  v.  Bridge  S.8s7;98E.C.  L.  847. 

Cc  44  La.  Ann.  137.  Where  an  act  established  a  road  as  ■ 
S27 


:  also  State  v. 
;y,  19  N.  J.  L. 
\  30  N.  J.  L. 

wick,  30  N.  J. 
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company,  some  courts  hold  that  the  public  does  not  have  an  un- 
restricted right  of  passage  upon  the  termination  of  the  franchise 
of  the  company,*  but  the  weight  of  authority  seems  to  be  that  a 
presumption  of  dedication  to  public  use  is  paramount,  even  in 
this  case- — that  the  landowners  have  received  full  compensation 
when  the  road  was  taken,  and  the  turnpike  company  has  received 
its  compensation  in  the  tolls  collected.*  And  an  injunction  will 
lie  to  prevent  the  closing  of  the  road,* 

IV.  Power  to  Ebect  ToiiHomE.  —  A  turnpike  company  can, 
in  general,  do  all  things  necessary  or  convenient  for  the  enjoy- 
ment of  its  franchise,  and  may,  therefore,  erect  a  tollhouse  upon 
the  road  for  the  convenience  of  its  gate  keeper,^  but  it  has  no 

public   highway    forever,   and  gave   a  ».  Craig  t'.  People,  47  Hi.  487. 

turnpike  company  authority  to  collect  i.  Wright  v.  Carter,  27  N.  J,  L.  76  \ 

tolls  for  thirty-nine  years,  it  was  held  Tucker  v.  Tower,  9  Pick.  (Mass.)   109; 

that  the  company  could  not  surrender  Ridge  Turnpike  Co.  v.  Stover,  6  W.  & 

its  right  to  collect  tolls  to  the  county  S.  (Pa.)  378;  Ridge  Turnpike  Co,  x: 

commissioners;    it    must    be    made   in  Stover,    3    W.  &    S.    (Pa.)    548.     Ser- 

sonie  way  aulhorixed  by  law;  nor  would  geant,  J.,  in  deliveringtheopinionotlhe 

an  abandonment  o[  its  franchises  work  court  in  this  last  case,  said :  "  We  are 

a  discontinuance  of  the  highway.   State  of  the  opinion  that  although  not  ei- 

11.  Western  N.  Car.  R.  Co.,  95  N.  Car.  pressly  mentioned,  it  is  a  power  tliat 

603.  necesBarily   ilows  from  the  provision! 

A  toll  bridge  becomes  a  public  high-  of  the  act  of  incorporation.  It  is  not 
way  when  the  license  to  take  tolls  ex-  easy  to  see  how  the  business  of  collect- 
plres.  The  right  to  take  tolls  for  a  Ing  tolls  and  performing  other  dutie* 
specified  number  of  years  was  the  con-  at  the  gates  could  be  conveniently  con- 
sideration granted  by  the  public  to  the  ducted  without  houses  (or  the  accom- 
bridge  company,  for  placing  the  bridge  modation  of  the  toll  gatherers.  The 
on  the  highway,  and  the  former  owners  company  are  expressly  authorized  and 
have,  upon  the  expiration  of  the  li-  required  to  appoint  toll  gatherers  to 
cense,  no  more  right  to  remove  the  tend  at  the  gates,  to  collect  and  receive 
bridge  than  the  owners  of  a  turnpike  the  tolls  appointed,  and  their  constant 
have  to  tear  it  up  af^er  the  franchise  to  attendance  at  all  houre,  and  at  all  aea- 
take  lolls  has  ceased,  Kansas  v.  Law-  sons.  Is  indispensable  (or  the  accom- 
rence  Bridge  Co.,  21  Kan.  438.  modation  of  the  public  in  passing  over 

One  who  lays  out  a  road  over  his  the  road ;  and  this  cannot  be  properly 
land  and  permits  the  public  lo  use  it  on  done  without  houses  there  to  shelter 
payment  of  tolls,  thereby  dedicates  it  them  and  their  families.  It  is  true  the 
as  a  public  highway  and  no  formal  ac-  company  has  the  power  to  purchase 
ceptance  by  the  public  is  necessary,  ground  adjoining  the  road  from  the 
California  Code,  Ij  3619,  providing  owners,  but  it  would  not  be  so  Conven- 
that  when  the  franchise  of  a  toll  road  lent  for  travelers  and  the  public  to  have 
has  expired,  the  road  becomes  a  pub-  toll  gatherers'  residences  remote  from 
lie  highway  and  the  owners  cannot  the  road,  and  the  ground  might  be  re- 
claim compensation.  People  v.  D'av-  fused  or  set  at  an  exorbitant  price,  and, 
idson  iCal.  1889),  11  Pac.  Rep,  <;3S.  moreover  would  be  a  needless  expense. 
The  fact  that  tolls  are  demanded,  and  for  gates  cannot  be' erected  without 
that  the  public  only  uses  the  road  upon  obstructing  the  road  by  a  lence  or  bar 
condition  of  paying  tolls,  does  not  af-  across  so  as  to  compel  travelers  to 
feet  the  question  of  tolls.  Blood  v.  turn  up  and  pass  through  the  gales, 
Woods,  95  Cal.  78.  and  that  portion  might  as  well,  ao  far 

1.  People   T.   Newburgh,  etc..  Plank  as  respects  use  of  the  summer  roads. 

Road  Co.,  86 N.  Y.  I  ;  Heath  v.  Bara-  be  occupiedby  abuitdingas  by  a  fence 

more,  tfi  N.  Y.  301.  or  bar." 

t.  Craig  V.  People,  47  111.  487;  State  In  Tucker  v.  Tower.  9  Pick.  (Mass.) 

"  '    t,  3j  Conn.   641 ;   71  Am.  Dec.  109,  it  is  said,  that  all  things  necessary 
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right  to  appropriate  land  outside  of  the  road  for  such  purpose 
in  the  absence  of  express  authority,  or  a  necessity  therefor.* 
And  the  right  to  erect  tollhouses  must  be  so  exercised  as  not  to 
occasion  unnecessary  injury  to  the  adjoining  landowners.*  The 
right  of  the  company  to  build  a  tollhouse  within  the  road  for  the 
occupation  of  its  toll  gatherers,  does  not  justify  it  in  renting  it  for 
other  purposes  unconnected  with  the  road,'  Where  a  company 
erected  a  tollhouse  partly  on  the  land  of  another,  under  a  license 
in  consideration  of  user  of  the  road  by  such  owner,  and  aban- 
doned the  house  as  a  tollhouse,  and  removed  .the  gate,  it  was'held 
to  be  a  nuisance  both  on  the  road  and  on  the  land,  and  might  be 
removed  by  anyone  injured.* 

V.  CEAiaE  or  anASK  Atteb  Boad  Ib  Established.  —  As  to 
whether  a  turnpike  company  may  be  required  by  the  municipal 
authorities  to  change  the  grade  of  its  road  to  conform  to  the 
grade  of  the  city  streets  after  having  once  established  it,  is  an 
open  question.  But  it  would  seem  that  whenever  necessity  or 
public  safety  requires  a  change  in  the  grade  of  the  road  at  points 
where  it  crosses  the  streets  of  a  city  or  town,  the  company  must 
make  it.'     But  the  general  authority  of  a  municipal  corporation 

eit 
==  =  .  .  ^  oll- 
Tbe  d«ciEionB  are  not  unanimouB,  houses  la  undoubted,  but  the  right  to 
howc'cr;  a  few  cases  holding  that  a.  place  them  on  any  other  land  than  that 
tumpikt  company  cannot  erect  a  toll-  devoted  to  the  road,  is  not  conferred 
houM  upon  ite  road  without  making  by  the  cipress  terms  of  the  charter, 
compenwlion  to  the  abutting  owner,  nor  is  any  necesaJtv  shown  or  believed 
ftit  the  rule,  as  Bet  forth  in  the  text,  to  exitt  for  subjecting  other  property 
certainlj  eeems  to  have  both  reason  to  this  purpose.  And  see,  to  the  same 
and  authority  on  its  side.  See  Dan-  .  effect.  Detroit,  etc..  Plank  Road  Co.  v, 
vlTle,  etc.,  Gravel  Co.  v.  Campbell.  87  Detroit,  81  Mich,  56). 
Ind.  j;7;Strattani'.  Elliott,83lnd.4as;  3-  Wright  r.  Carter.  17  N.J.  L.  76; 
TTioiiipsoii  I-.  Androscoj^n  Bridge,  5  Slrattan  v.  Elliott,  83  Ind.  415;  Dan- 
Me.  61.  ville,  etc..  Gravel  Road  Co.  v.  Csmp- 
In  Perking  v.  Moorestowr,  etc.,  bell,87  Ind.  s7 ;  Thompson  f.Andros- 
Tumpike  Co.,  48  N.  J.  Eq,  499,  it  is  coggin  Bridge,  s  Me.  63. 
heldthattheconstructionof  a  tollhouse  8.  Fisher  v.  Coyle,  3  Watts  (Pa.) 
within  the  lines  of  the  highway,  with-  407;  Ridge  Turnpike  Co.  v.  Stover,  i 
out  the  consent  of  the  abutting  owner,  W.  St  S.  (Pa.)  1:48;  Ridge  Turnpike 
ii  the  imposition  of  an  additional  servi-  Co.  v.  Stover.  6  W.  &  S.  <  Pa.)  378.  In 
lode  which  will  be  restrained.  And  it  this  last  case  it  is  said  that  In  order  to 
•eems  thatthe  caseofWright  jj.Carter,  determine  whether  the  house  erected 
vj  N.  J.  L.  76,  was  reversed  in  the  court  within  the  limits  of  the  road  be  author- 
of  errors  and  appeals  on  the  very  ized,  and  the  occupation  of  it  be  still 
point  that  the  right  to  erect  tollgates  lawful,  it  is  only  necessary  to  ascer- 
ud  collect  tolls  did  not  carry  with  it  tain  whether  it  was  built  for  a  toll- 
ihc  right  to  erect  a  house  for  the  gate-  house,  and  is  still  used  by  the  corn- 
keeper,  though  the  decision  does  not  pany  for  that  purpose. 
appear  in  the  reports.  See  State  v.  4.  Lancaster  Turnpike  Co.  v.  Rog- 
Uienck,  34  N.J.  L.  108;   Perkins  v.  era,  I  Pa.  St.  114. 

Mooregiown,  etc..  Turnpike  Co.,  48  N.  B.  See  Elliott  on  Roads  and  Streets,  p. 

J.Eq.499;  Freeholders   v.  Red  Bank,  qg,  where  the  authors  of  that  work  say  : 

18  N.J.  Eq.  94;  Wuesthoff  D.  Seymour,  "  In  our  judgment,  a  corporation  which 

'>N.J,  Eq^66;  Halsey  v.  Rapid  Tran-  ha*  a  double  character,  such  as  a  rail- 

^  St.  R.  Co.,  47  N.  J.  Eq.  ^o.  road  or  turnpike  company,  acquires  lit 

L  Kemper  v.  Cincinnati,  etc..  Turn-  rights  subject  to  the  higher  and  domf- 


^aovGoOt^lc 


Slckt  to  Aid  Trom  TuUlim.      TURNPIKES.      Bight  to  Aid  rran  TumtloH. 

to  vacate,  alter,  or  relay  streets,  gives  it  no  power  to  alter  a  road 
owned  by  a  turnpike  company,* 

VL  HWHT  TO  An)  raoK  Taxation.— It  is  settled  by  the  deci- 
sions of  the  courts  of  last  resort  of  the  United  States,  and  of  al- 
most all  of  the  individual  states,  that  the  legislature  has  the  right 
to  authorize  counties  and  municipal  corporations  to  tax  them- 
selves to  raise  funds  to  aid  railroad  or  turnpike  companies  by  in- 
vesting in  their  stock  or  bonds.  This  doctrine  has  been  fre- 
quently attacked  by  text-book  writers,  but  stilt  remains  the  law 
of  the  land.  And  not  only  is  the  right  to  invest  in  stocks  or 
bonds  sustained,  but  the  right  to  make  absolute  donations  is  also 
strongly  maintained.* 


nam    right    of  public    neceidty,    and  son  County,  i  Sneed  (Tenn.)  637;  Hord 

whenever  public  safety  or  neccEsity  re-  v.  Rogersville,    etc.,   R.   Co.,   3   Head 

quires  a  change  in  the  grade  o(  a  turn-  (Tenn.)  108;  Byrd  v.  Ralston,  3  Head 

pike,   at   points   where   it   crosseB   the  (Tenn.)477;CanipbellCounty v.Knox- 

streets  of  a  cftj  or  town,  the  company  ville,etc.,R.  Co.,6  Coldw.  (Tenn.)  59S. 
must  make  It.     This  i«  BubsUntlally  the         In   Krnlucky,  In  1849,  Talbot 

rule  with  respect  to   railroads,  and  we  Dent,  9  B.   Mon,  (Ky.)  536.     See  al 

are  unable  to  perceive  any  reason  why  Justices,  etc.  i'.  Paris,  etc..  River  Tum^ 

itdoeinot  fully  apply  to  turnpikes."  pike  Co.,  11  B.  Mon.   (Ky.)  143;  Slack 

The    municipality    has   jurisdiction  v.  Maysville,  elc,   R.  Co.,  13  B.  Mon. 

over  its  streets  for  regulating,  grading,  (Ky.)  i ;  Maddoi  v.  Graham,  a  Hetc. 

and  paving  them,  and  over  that  part  of  (Ky.)  56;   Shelby  County  v.  Cumber' 

a  turnpike  road  within  the  city  limits,  land,  etc.,  R.  Co.,  S  Bush  (Ky.)  309. 


and  used  as  a  street,  as  one  of  those 
streets ;   but  it  has  no  right  to  regulate 
or  grade  the  street  so  as  to  inji 
turnpike  or  interfere 


In  Illinois,  in  1851,  Ryder  v.  Alton, 


settled,  ( 


«'  N.  J.'  L.  J48 ;  CI 
anko,  39  N.J.  L. 

-..  Quinn  i..tatte«on,.;  N.  J.  L.  35. 
thequestic 

of  last  resort  in  Virginia.   Goo 
Crumps,  S  Leigh  (Va.)  I30.     Se 
Harrison  v.   HoHand,  3   Gratt.  (V; 
347  (a  navigation  case) ;  Langhorne 
Robinson,  Jo  Gratt.  (Va.)  661. 

In   1843,  '"   Conaeclicut.  Bridgeport 
V.  Housatonic   R.  Co,   15  Conn.  4— 
See   also  Society  for  Savings   v.  N 
London,   39    Conn.    174;   Douglas 
Chatham,  41  Conn.  111. 

1846,   in   PeHmyivania,  Harvey 

e  great  case  of  Sh 
V.  Philadelphi 
Dec.  7S9;  Mo 

St.  188;"  Com.  I'.  Allegheny  County,  31 
Pa.  St.  318;  Com.  V.  Filtsburgh,  41  Pa. 


-       '7' 
R.  Co.,  13  111.  516.    See  also  Pret- 
_      in  Ti.  Tazewell  County,  19  III,  406; 
ith  Its  ciiarlered     71  Am.  Dec.  130;  Robertson  v.  Rock- 
ford,   31    III.  451;  Johnson    v.   SUrk 
Countv,  24  III.  75  ;  Perkins  v.  Lewis,  14 
III.  308;  Butler  i>.  Dunham,  17  111.  474; 
Clarke  v.  Hancock  County,  37  111.  305; 
Piatt  I/.  People,  ag  III,  54;  Kelthsburg 
V.  Frick,  34  III.  405;  (juincy,  etc.,  R. 
court     Co.  Ti.  Morris,  84  III.  410. 

In   Florida,  in  1831,  Cotton  v.  Leon 
Iso    County,  6  Fla.  610;  Columbia  County 
•      *.  King,  13  Fla.  451. 

In  Ohio,  in  i8j3,  Cincinnati,  etc.,  R. 
Co.  V.  Clinton  County,  i  Ohio  St.  77 ; 
Steubcnville,  etc,  R.  Co.  v.  North  Tp, 
I  Ohio  St.  105.  See  also  Cass  v.  Dillon, 
J  Ohio  SL  607 ;  Thompson  v.  Kelly,  a 
Ohio  St.  647;  State  *.  Van  Home,  7 
Ohio  St.  317;  State  v.  Union  Tp.,  8 
Ohio  St.  394 ;  State  v.  Hancock  Coun^, 
13  Ohio  St  596;  Knox  County  v.  Nich- 
ols, 14  Ohio  St.  160;  State  v.  Perrya- 
!);  (he  great  case  of  Sharpless  burg,  14  Ohio  St.  471 ;  State  v.  Goslieii 
■   ■  ■  "     "  ■  Tp.,  14  Ohio  St.  569;  Walker  v.  Cia- 

dnnati,!!  Ohio  St.  14;  8  Am.  Rep.  34. 
In  LoKtsiuna,  in  1853,  Police  Jury  v. 
McDonogh,  8  La.  Ann.  341.  See  also 
New  Orleans  t.  Gralble,  9  La.  Ann. 
c6i ;  Parker  v.  Scogin,  1 1  La.  Ann,  639; 
Vicksburg,  etc.,  R.  Co.  v.  Ouachita,  1 1 
La.  Ann.  649. 
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In-Zowo,  In  1853,  Dubuque  «.  Du- 
taqut,  etc,  R.  Co.,  aGreene  (Iowa)  1. 
See  alio  State  v.  BUbcI!.  4  Greene 
lloirt)  31S;  Clapp  V.  Cedar  County,  5 
Iowa  15;  Ring  V.  Johnson  County,  6 
Iow>  16s ;  McMillen  v.  Boylei,  6  Iowa 
JH;  McMillen  t.  Lee  County,  6  Iowa 
pi;  Whituker  T/.  Johnson  County,  10 
Iowa  ]6i;   BonnlGeld   v.   Bidwelf,   31 

In  Akbama,  In  1854,  Stein  v.  Mobile, 
ij  All.  591.     See   also   Wetumpka   v. 


Gibbont  v.  Mobile,  etc^  R.  Co.,  36  Ala. 
410;  Fielder  v.  Montgomery,  etc.,  R. 
C<\,  ji  Ala.  178. 

In  Mississiffi.,  In  about  the  year 
1854,  Strickland  v.  Miesiasippl  Cent.  R. 
Co,  not  reported,  but  referred  to  in  the 
UKcrfWilliamH  V.  Cammack,37  Mlsi. 
M4;6iAm.  Dec.  joS;  New  Orleans, 
elc.,  R.  Co.  ■a.  McDonald,  53  Miss.  340. 

In  NerHi  Carolina,  In  1855,  Taylor 
».  Newberne,  1  Jones  Eq.  (N.  Car.) 
141  U  naTigalion  ca^e).  See  also  Cald- 
«eU  V.  Burice  County,  4  Jones  £q.  ( N. 
C»r.)  333;  Hill  V.  ForsTthe  County,  67 
N.  Car.  368. 

In  iiiaouri,  in  1856,  SI.  Louis  v. 
Aleiander,  23  Mo.  483.  See  also  Flagg 
".  Pslmjra,  33  Mo.  440;  St.  Joseph,  etc, 
R-  Co.  E.  Buchanan  County,  39  Mo. 
j8s;  Osige  Valley  R.  Co.  v.  Moi^n 
County,  S3  Mo.  156. 

In  N,w  Tork  in  1857,  Grant  i.. 
Courter,  34  Barb.  (N.  Y.)  332,  Benson 
".  Albany,  14  B  b  r  b.  (N.  Y.)  248; 
Claikc  V.  Rochester,  24  Barb.  (N.  V.) 
44^  See  also  Bank  of  Rome  v.  Rome, 
18  N.  Y.  18  i  Gould  V.  Venice,  39 
Barh.  (N.  Y.)  44a;  Starin  v.  Genoa. 
ljN.Y.439;  Clarke  1/.  Rochester,  J8 
tf.Y.6os;  People !•. Mitchell. 45  Barb. 
(N.  Y.)  ]o8  ;  People   v.  Mitchell,   35 

In  Sotitk  Carolina,  In  1857,  State  v. 
Charleaton.  10  Rich.  (S.  Car.)  491. 

In  Georgia,  in  1857,  Winn  v.  Ma- 
wn,  ji  Ga.  375  ;  Powers  v.  Dougherty 
County,  23  Ga.  65. 

In  Indiana,  in  1857,  Aurora  v. 
West,  9  Ind.  74.  See  also  EvansvlUe, 
ttc,  R.  Co.  V.  Evansville,  15  Ind.  395  \ 
Butliolomew  County  v.  Bright,  18  Ind. 
M;  Aurora  o.  West,  33  Ind.  88;  85 
Am.  Dec  413  ;  Lafayette,  etc.,  R.  Co. 
».Geiger,34lnd.  185. 

i^Wiicomin,  in  1859.  Clark  -a. 
JanesTlIle,  10  Wis.  136.  Also  see  Bush- 
Mil  V.  Belolt,  10  Wis.  19s ;  Oleson  v. 
^wn  Bav,  etc.,  R.  Co,  36  Wis.  383  ; 
Bound  7.  Wisconsin  Cent.  R.  Co.,  45 


In  California,  in  1859,  Pattlson  u. 
Yuba  County,  13  Cal.  175  ;  also  Hobart 
V.  Butte  County,  17  Cal.  33  ;  Robinson 
«.  BIdwell,  23  Cal.  379;  French  r. Te- 
Bchemaker,  34  Cal.  518;  People  v.  Coon, 
21  Cal.  635;  People  i/.  San  Francisco, 
37  Cal.  655 ;  Stockton,  etc.,  R.  Co.  v. 
Stockton,  41  Cal.  147. 

In  Maine,  In  i860,  Augusta  Bank  f. 
Augusta,  49  Me.  507. 

In  Kansas,  in  1864.  Bumes  v.  Atch- 
ison, 2  Kan.  454;  Atchison  v.  Butch- 
er, 3  Kan.  104;  Leavenworth  County 
V.  Miller,  7  Kan.  479;  \1  Am.  Rep.  435. 

In  West  Virginia,  in  1865,  Goshom 
v.  Ohio  County,  1  W.  Va.  30S. 

In  Texas,  in  1866,  San  Antonio  o, 
Jones,  28  Tei.  19;  San  Antonio  v. 
Gould,  34  Tex.  49. 

In  Nevada  in  1S69,  Gibson  v.  Ma- 
son, 5  Nev.  383. 

In  Vermont,  in  1870,  Danville  v. 
Montpelier,  etc.,  R.  Co.,  43  Vt,  144. 

In  Minnesota,  Davidson  v.  Ramsey 
County,  18  Minn.  483. 

In  the  United  States  Supreme  Court 
in  i8j8,  Knox  County  v.  Aspinwall,  31 
How.  (U.  S.)  S39;  Knoi  County  v. 
Wallace,  31  How.  (U.S.)  547.  See  also 
Zabdskie  v.  Cleveland,  etc.,  R.  Co.,  33 
How.  (U.  S.)  381;  Bissell  p.  Jefferson- 
vHle,  34  How.  (U.  S.)  387;  Amey  v. 
Alleghany  City,  34  How.  (U.  S.)  365; 
Knox  County  v.  Aspinwall,  34  How. 
(U,  S.)  376;  Woods  V.  Lawrence  Coun- 
ty, I  Black  (U.  S.)  386;  Moran  v.  Miami 
County,  3  Black  {U.  S.)  733 ;  Mercer 
County  v.  Hacket,  i  Wall.  (U.  S.)  83; 
Geipecke  v.  Dubuque,  1  Wall.  (U.  S.) 
:75  (a  leading  case);  Seybert  n.  PitU- 
burg,  I  Wall.  (U.S.)  373;  Van  Hostrup 
V.  Madison  City.  1  Wall.  (U.  S.)  391; 
MeyerK.MuBcatine,  i  Wall.  (U.  S.)  384; 
Sheboygan  County  v.  Parker,  3  Wall. 
(U.  S.)  93;  Havemeyer  v.  Iowa  Coun^, 
3  Wall.  (U.  S.)  394;  Thomson  v.  Lee 
County,  3  Wall.  (U.  S.)  337;  Rogers  ». 
Burlington,  3  Wall.  ( U.  5.)  6<;4;  Mitch- 
ell V.  Burlington,  4  Wall.  (C  S.)  270; 
Lamed  v.  Burlington,  4  Wall.  (U.  S.) 
275;  Van  Hoffman  v.  C^incy,  4  Wall. 
(U.  S.)  53? ;  Riggs  T!.  Johnson  County. 
6  Wall.  (iT.  S.)  166;  Weber  v.  Lee 
County.  6  Wall.  (U.  S.)  3io;  U.  S.  v. 
Keokuk,  6  Wall.  (U.  S.)  514;  Riggs  v. 

Einson  County,  6  Wall!  (U.  S  )  518; 
e  County  v.  Rogers.  7  Wall.  (U.S.) 
181;   Kenosha  -v.  Lamson,  9  Wall.  (U. 

s.)  477. 

In  lo-wa,  however,  the  courts  at  one 
time  decided  that  such  acts  were 
unconstitutional.  State  v.  Wapello 
County,  13  Iowa  3S8;  Chamberlain  v. 
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Tn.  LOCATIOB  OF  0ATE8 — 1.  Location  Wlthm  Cit7  Limiti.  —  A 

turnpike  company  has  the  right  to  establish  and  maintain   gates 
and  collect  tolls  from  all  passing  through,  save  those  who  are  ex- 

empt ;  and  it  may  maintain  its  gates  within  the  limits  of  a  city, 

provided  they  were  established  before  the  city  limits  embraced 

Burlington,  19  Iowa  395;   McClure  v.  And,  if  the  right  to  make  countj'   and 

Owen,  16  Iowa  3^3.     But  the  Supreme  municipal    But^riptlons     to    railroad 

Court  of  the  United  Stales  has  over-  companies  ie  founded  on  no  other  pow- 

ruled   all   these  deciaions,   Gelpcke  v.  er   except    the  power  of  taxation,  we 

Dubuque,  1  Wall.  (U.   S.J  175,  and  Ihe  admit  it  has  no  foundation  whatever, 

cases  subsequent  10   it.     The    leading  and    muet  of  course   fall.     But  on  the 

case  of  Hanson  v.  Vernon,  17  Iowa  28;  other  hand,  if  it  be  conceded  that  every 

I   Am.  Rep.   115,  was   virtuallj  over-  other  objection  to  the  making  of  said 

ruled  by  Stewart  1/.  Polk  County.  30  subscriptions  is  removed — that  nothing 

Iowa  10;  I  Am.  Rep.  138;  King  v.  Wil-  else  elands  in  the  way — that  everything 

son,  1  Dill.  {U.  S,)  555.  else  is  favorable— that  the  right  of  the 

Doiwtloiu. — A   distinction   has   been  government  is  otherwise  perfect — then 

made   by   some   courts,   however,   Ije.  everything   Is   virtually  coriceded,   for 

twcen  subscriptions  and  donations,  and  the  power  of  taxation    (or  the  want  of 

there  are  four  decisions  against  the  va.  such  power)  can  never   be  In  the  way 

lidity  of  donations.  Sweet  v.  Hulberl,  of  the  exercise   of    any   of   the   other 

51  Barb.  (N.  Y.)  313;  Hanson  i'.  Ver-  powers   of  government,   but   must  al- 

non,  17    Iowa  38;  i    Am.   Rep.  215;  ways, when necessary.contrlbutelhere- 

Whitlng  I'.  Sheboygan,  etc.,  R.  Co.,  S5  to.      Whenever   the   government    can 

Wis.   lSj\  i  Am.   Rep.   30;  People  r,  act  at  all,  it  can  resort  to  the  power  of 

Salem,  10  Mich.  453 ;  4  Am.  Rep.  40a  taxation,  If  necessary,  to  make  its  ac- 

The  first  is  not  by  a  court  of  last  re-  tion  effective.     And ,  although  the  gov- 

sorl,   the   second   has   been  overruled,  crnment   has   no  right   to  interfere  in 

and    the   other   two    still  stand,  but  private   affairs   at    all,   yet  whenever 

are     subject    to     the    disapproval    of  the  public   interest,  the   public  honor, 

the    Supreme   Court  of  the  United  the  public  gratitude,  or    public    charity 

Stales.  requires  it,  the  government  may  resort 

In  Leavenworth  County  t}.  Miller,  7  to  its  sovereign  powerof  taxation  with- 
Kan.  479,  Valentine,  J,,  said  :  "  While  out  limit,  until  its  interest,  its  honor,  its 
there  is  an  obvious  distinction  gratitude,  or  charity  is  entirely  satis- 
between  subscriptions  and  dona-  Bed.  Then  it  is  that  the  power  of  the 
tlons,  still  we  do  not  suppose  that  the  government  and  the  power  of  the  legis- 
WiscensiH  and  Miciiga«  decisions  are  lature,  acting  for  the  government,  be- 
lounded  entirely  upon  the  doctrine  comes  unbounded^forthecourts, whose 
that  donations  to  railroad  companies  duty  it  is  simply  to  expound  and  de- 
are  illegal,  simply  because  they  are  do-  clare  the  law  have  no  scales  by  which 
nations.  The  power  of  governments  to  determine  the  amount  of  the  public 
and  governmental  organizations  to  interest,  the  amount  of  the  public  hon- 
make  donations  has  been  exercised  ever  or,  the  amount  of  the  public  gratitude, 
since  governments  were  instituted  and  or  the  amount  of  the  public  charity, 
we  presume  always  will  be.  Swords,  which  will  support  and  sustain  taxa- 
banners,  and  all  other  mementoes  for  lion.  This  duty  rests  upon  another 
meritorious  conduct  have  always  been,  branch  of  the  government — the  leglsla- 
and,wesuppoae, always  will  be,  donated  ture;  and  it  rests  wholly  tn  their  dis- 
by  governments  and  municipal  organi-  cretion." 

tations.  Money  and  land  were  donated  This  distinction  between  a  donation 

to   General  LaFaveite  in  1834  by  the  and  an  Investment  is  not  recognized  by 

general  government.     Millions  of  dol-  the  United  Slale'  courts,  and  both  are 

Tars  and  millions  of  acres  of  land  have  put   upon  the   same   basts.      Chicago, 

been  donated  to  the  soldiers  of  the  re-  elc,  R.  Co.   v.  Oloe  County,  16  Wall, 

public  since  its   organization.     Home-  (U.  S.)  667;  Queenshury  v.  Culver,  19 

steads  are  given  to  actual  settlers  ;  and  Wall.  (U.  S.)  8j;  Olcott  v.  Fond  du  Lac 

many  million  acres  of  the  public  lands  County,    16   Wall.   (U.   S.)   678;  New 

have  been  donated  to  railroad  compa-  Buffalo  v.  Cambria   Iron*  Co.,  105  U. 

nfes  by  the  general  government.     .    .     .  S.  73. 
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tbem.'  But  if  the  city  limits  be  established,  it  will  require  a  very 
clear  grant  of  power  to  authorize  a  turnpike  company  to  erect 
gates  within  the  city.* 

2.  Eight  to  Ch&nfi^  LooRtion. — A  turnpike  company,  under  a 
general  act  allowing  it  to  erect  gates  and  receive  toll,  may,  from 
time  to  time,  alter  the  location  of  such  gates,  and  there  can  be  no 
prescriptive  right  in  the  public  to  have  the  gates  remain  in  any 
particular  place;  and  it  may  increase  their  number,  provided  they 
are  not  placed  in  any  position  prohibited  by  the  charter.* 

Some  courts,  have,  however,  ruled  that  after  the  gates  have  been 
once  located  they  cannot  be  changed.  Most  of  these  cases  rest 
either  on  a  special  charter,  or  on  a  provision  in  the  charter  giving 
the  company  the  right  "  to  erect  and  establish  "  gates,  and  this 
being  construed  to  give  the  power  to  do  so  but  once.* 

Vni.  Toll — 1.  Deflnition  and  Origin. — Toll  is  a  tribute  or  cus- 
tom paid  for  passage,  not  for  carriage — always  something  taken 
for  a  liberty  or  privilege,  not  for  a  service.*  The  right  to  exact 
loll  is  usually  acquired  by  legislative  grant,  though  it  may  be 

1'  Chopeii.  Detroit,  etc.,  Plank  Road  might  afterward  become  subjected  to 

'-"i  J7  HIcb.  19s ;  a6  Am.  Rep.  513 ;  the  control  and  government  of  an  in- 

Atty.  Gen'l   v.   Detroit,  etc.,   Plank  corporated  city. 

RMdCo^i  Mich.  ijaiCorporationof  a.  Slormfelti    i>.   Manor    Turnpike 

SL  Catlierine  u.  Gardiner,  31  Up.  Can.  Co.,  13  Pa.  St.  55s. 

C.  P.  [90.  o^r».(V  so  Up.  Can.  C.  P.  «.  Fowler  i>.  Pratt,  ti  Vt.369;Che»- 

10;;  Conestoga,  etc..  Turnpike  Co.  v.  hire  Turnpike  Co.  v.  Stevens,  10  N.  H. 

Uiic»sler,  151   Pa.  St.  543;   31  W.N.  i33;Farmer8  Turnpike  Co.  f.  Coven- 

C.  L46.  try,  10  Johns.  (N.   Y.)   3S9;  Chope  i'. 

A  charter  forbidding  the  erection  of  Dclroil,  etc..  Plank  Road  Co.,  37  Mich. 

lollEBlei  within   the   city  limits,  does  igSJiG  Am.  Rep.   511;   Somerville  r. 

Dot  obtigt  the   companj   10   remove  O'Neill,  ii4MaGB.  3^3;  Barberi<.  Rora- 

ptfs  brought   within  the  limits  of  a  beck,  36  Mich.  399;'Atty.  Gen'l  v.  Dc- 

fii;  IjT  their   sulwequent  eitenaion.  troll,  etc.,  Plank  Road  Co.,  3  Mich.  138. 

Detroit  V.  Detroit,   etc..   Plank  Road  It  has  power  to  change  the  location 

Co.,  43  Mich.  140;  Detroit  ?'.  Detroit,  of  gates   and   erect   new   ones    unless 

etc,  Plaak  Road  Co.,  11  Mich.  331.  specially  restricted.    Detroit  v.  Detroit, 

K  proTision   in  the  charter   of  the  etc.,  Plank  Road  Co.,  u  Mich.  333. 

compinj  empowering  it  to  collect  tolls  When  the  president  and  directors  of 

t?  Hiit,  does  not  warrant  the  removal  a  company  are  authorized  by  statute  to 

ohhegste  by  the  city  ;  the  remedy  is  change  the  location  of  any  of  its  gates, 

intended  only  to  enable  the  company  xhey  cannot,  if  actingln  good   faith,  be 

'0  collect  tolls  from  persons  avoiding  restrained,  at  the  suit  of  the  stockhold- 

'It  gite  after  using  the  road.     Cones-  ers,    from   exercising  such  power   and 

'^'Ctc.,  Turnpike  Co.  ti.  Lancaster,  selling  the  abandoned  tollhouse.  Bards- 

'ji  Ps.  St.  543 ;  31  W.  N.  C.  146-  town,  etc..  Turnpike   Co.  v.   Rodman 

liSnetlu.  Chicago,  133  III.  413,  it  (Ky.  1890),  13  S.  W.  Rep.  917. 

""  htW  that  where  a  turnpike  com-  4.  Griffen   v.  House,  18  Johns.   (N. 

P"iJ  holds  under   the  general  plank-  Y.)  397,  State  v.  Norwalk,  etc.,  Turo- 

'»«il  lint  of  the  state  and  the  highway  pike  Co.,  10  Conn.  157;  Hartford,  etc., 

"*  "hlch  s  tollgate  is  located  becomes  Turnpike   Co.    v.    Hosmer,    u   Conn. 

'."OfHd  to  an  Incorporated  city,  the  361;  Hartford,  etc..  Turnpike  Corp. -p. 

"Bhl  to  maintain  the   gate   is   termi-  Baker,  17  Pick.   ( Mass.)  433 ;   Snell   i>. 

""^litbeing  considered  that  the  com-  Chicago,  131  111.413. 

'""T •ccepted  its  charier  upon  the  im-  S.  Boyle  i'.  Phlladelphia.etc,  R.  Co., 

P^w  understanding  thai  the  right  to  _S4  Pa,   St.   314,  where  it   is  said  that 

T*  "w  highway  for  a  toll  road  should  no  one  supposes  that  tolls  taken   by  a 

s''''  *sj  as   to  such   part   thereof  as  turnpike  company  or  canal  company 
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derived  from  prescription,'  and  the  amount  exacted  may  be  sub- 
ject to  state  regulation,*  The  grant  of  a  franchise  to  collect  tolls 
on  a  particular  road  does  not,  by  implication,  prohibit  the  con- 
struction of  roads  parallel  to  the  one  vested  with  the  franchise.* 
2.  Payment — a.  How  COLLECTED. — The  decisions  as  to  the 
respective  rights  of  turnpike  companies  and  the  individual,  in 
regard  to  the  payment  of  tolls,  are  somewhat  contradictory.  A 
number  of  authorities  hold  that  the  law  will  not  imply  a  promise 
to  pay  tolls  from  the  mere  use  of  a  turnpike,  but  that  they  must 
be  collected  at  the  gates  and  cannot  be  recovered  by  a  suit  unless 
an  agreement  to  pay  is  alleged  and  proved.^     Again,  it  has  been 

include  chains  for  transportation,  or  immemoriBl,  and  that  the  soil  and  tollft 

that  the/  are  anything  more  than  an  were,  before  the  time  of  lega!  memor^', 

exciae  demanded  and  paid  for  the  priv-  In  the  same  hands,  though  severed  since, 

ilege  of  using  the  way.     And  see,  to  it  shall  be  presumed  that  the  soil  waa 

the  saine  effect,  Pennsjlvania  R.  Co.  originally  granted  to  the  public  in  con- 

V.  Sly.  6s  Pa.  SL  no.  sideration  of  the  toll,  and  such  original 

Elliott  on  Road*  and  Streets,  p.  6S,  grant  is  a  good   consideration   to  sup- 

dcSnes  toll  to  be  a  price  paid  for  the  port  the  demand. 

privilege  of  pauage  over  a  road  open  Fanalty  for  OollactliiK  BxeaialTe  ToU. 

to  the  public.  — Penalties  are  often  provided  for  the 

1.  Toll  is  of  two  kinds  :  toll  traverse  collection  of  excessive  toll,  but  where  a 

and  toll  thorough.     Toll  thorough   is  plaintiff  at  one   time  paid   for  driving 

in  the  highway,  but  toll  traverse  Is  for  over  the  bridge  at  various  timea  prior 

passing    over    another's   land,  yet   it  to  the  payment.  It  was  held  that  only 

seems   if   a   highway  be  in   a   city  or  one  penalty  vras  Incurred  under  Penn- 

town,  toll   thorough   may  be   by  pre-  jy/fowia  Act,  1874  (P.L.  73),  p.  31,  cl.  3, 

■criptlon.    Toll   traverse    may    be   by  although  the  account  embraced    many 

prescription   or  grant,  but  toll   thor-  items  of  overcharge.     Porter  v.  Daw- 

ough  cannot  be  by  either   prescription  son  Bridge  Co.,  157  Pa.  St.  367. 

or  grant.     Pelham   v.  Flckersglll,  1  T.  1.  The    charter   may    exempt    the 

R,66o;  Fit zherbert's  Nature  Brevium,  turnpike   company  from    state  regula- 

51S  N;  Truman   v.    Walgam,  3  Wils.  tions  of  its  tolls,  butlfsubject  to  state 

396;  Paton  Turnpike  Co.  f .  Bishop,  11  regulations,  the  courts  will  not  consider 

Vt.  19S.  the  question  whether  the  tolls  provided 

But   In   Faies   v.   Whiting,   7   Pick,  by  the  legislature  are  reasonable.  Cov- 

(Mass.)  333,  it  was  said   that  there  had  Ington,    etc.,    Turnpike   Road   Co.  «. 

been  no  actual  existence  of   the  road  Sandford   (Ky.   1S93),   10  S.   W.  Rep, 

for  a  period  long  enough  to  eitabllEh  a  io]i. 

prescriptive  right  to  take  toll,  if  such  The  fact  that  the  tolls  are  under  the 
right  could,  by  any  length  of  time,  be  supervision  of  the  county  commission- 
established,  ers  docs   not   affect  the  right  of  t  h  e 

For  the  right  to  collect  toll  claimed  county  to  tax  the  road.    East  Park  Toll 

by  prescription,  a  consideration  must  Road 'Co.  v.  Edwards  (Colo.  App.  1893), 

be  shown,  which  is  usually  to  keep  the  31  Pac.  Rep.  540. 

road  or  bridge  In  repair.  Pelham  V.  S.  Charlet  River  Bridge  -a.  Warren 
PickersglU,  1  T.  R.  660;  Warren  v.  Bridge,  11  Pet.  (U.  S.)  410;  Bartram 
Prldaux,  i  Mod.  104;  Harpurt  v.  r.  Central  Turnpike  Co..  35  Cal.  183. 
Wills.!  Mod.  47.  4.  RuGsell  v.  Muldrughs  Hill,  etc^ 
Toll  thoroughcannot  be  prescribed  for  Turnpike  Co,  13  Bush  (Ky.)  307;  Hunt- 
without  showing  a  consideration,  but  ington,  etc..  Turnpike  Co.  r.  Brown,  2 
loll   traverse   may.     Truman    v.    Wal-  P.  &  W.  (Pa.)  46a. 

gam,  3  Wlls.  aq6;  Yarmouth  -u.  Eaton,  The  law  will   imply  no   promise   to 

3  Burr,  1403.  pay  forthe  use  of  a  turnpike  road  where 

In  Petham  v.  Pickersgill,  t  T.  R.660,  a  statutory  remedy  is  given  through  the 

it  was  held  that  If  a  person  claiming  a  medium  of  toll.     Dorman  v.  Turnpike 

toll  for   passage  over   a  highway  can  Co..  3  Watts  (Pa.)  138;  Chestnut   Hill 

show  that  the   liberty  of  passing,  and  Turnpike   Co.    v.  Martin,  I3    Pa.   St. 

taking  of  toll  for  such  passage,  are  both  361.  To  found  an  action  at  law  for  the 
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held  that  the  authority  given  to  turnpike  companies  to  stop  and 
detain  travelers  until  the  tolls  arc  paid  is  merely  a  cumulative 

remedy ;  *  that  an  agreement  to  pay  will  be  implied  from  the  use 
ol  the  road,'  and  that  assumpsit  will  lie  for  the  toll  without  any 
demand  from  the  company,*  or  agreement  proved  ;*  and  this, 
even  though  the  traveler  deny  his  liability  and  refuse  to  pay." 

b.  Full  Toll  Can  Be  Charged.  —  A  turnpike  company  is 
authorized  to  charge  toll  for  the  full  distance  between  its  gates 
vithout  regard  to  the  actual  distance  traveled,^  and  the  toll  may, 

Kcovcij  gf  luch  debts,  an  etprttt.  un-  Conastoga,  etc.,  Turnpike  Co.  v.  Lsn- 

drrtiking  to  pa;   is  neceatarv,  Beeler  caster,  iji  Pa.  St. 543. 

>. Turnpike  C:o.,  14  Pa.  St.  \6^\  and  in  1.  Cheile;  v.  Smith,  i  N.  H.30;  Bear 

the  »b!tnce  of  an  eiprew  contract,  and  Camp  River  Co,  I'.Woodward,!  Me.404. 

■bcrethe  mekna  of  enrorclng  payment  S.  New  Albany,  etc.,  Plank  Road  Co. 

H^vtnbj  the  act  of  incorporation,  the  v.   Lewis,   49   Ind.    161  i  Fetterson   v. 

•Ututorj   remedy   is  eicluslve   of   all  Indianapolie,  etc.,  Plank  Road  Co.,  56 

Dtlwn.  Kidder  V.  Boom  Countj,  34  Pa.  Ind.  so;  Stults  v.  Brunswick  Turnpike 

SL196.  Co.,  48  N.J.  L.  596. 

The  only  method  by  which  the  com-  A  turnpike  company  need  not  even 
puTCan  collect  its  toll,  Ib  by  receiving  erect  gales.  In  Nicholson  r.  Witliama- 
itlt  the  Rates.  If  a  person  travels  the  town  Turnpike  Co.,  38  N.  J.  L.  143, 
whole  extent  between  the  gates  ever  so  Ogden,  J.,  said  :  "  The  law  creates  the 
ofttn,  but  does  not  pass  the  gate,  no  toll  duty  for  the  traveler  to  pay  the  legal 
on  be  exacted  of  him.  Central  Turn-  toll,  irrespective  of  the  aids  which  it 
pike  Co.  IT.  Vandusen,  to  Vt.  197.  He  gives  the  company  for  enforcing  the 
B  not  liable  for  tolls  if  he  does  not  pass  performance  of  the  duty.  There  is  an 
Um  pte,  or  pass  around  it  in  order  to  implied  promise  upon  the  part  of  those 
sToid  the  payment  of  toll,  and  then  re-  who  are  subject  to  the  exaction,  when 
inter  and  travel  the  road.  Lexington,  they  enter  upon  and  travel  a  turn- 
He.,  Turnpike  Co.  *.  Red,  J  B.  Mon.  pike  road,  that  they  will  pay  the  toll 
'"    '          Lincoln   Ave.,  etc.,  Gravel  which  the                   '  "' 

_  ..  .'.  Daun,  79  III.  399.  And  see     thorizes  tt 

Kennedy  v.  Cnim  {Ky.  1894),   '*   S.  8.  Newport  v.  Saunders,  3  B.  &  Ad. 

W.  Rep.  190.  411;  33  E.  C.  L.  108;    Nicholson  v. 

In  Cheiinut   Hill   Turnpike   Co,   v.  Williamstown  Turnpike  Co.,  38  N.  J. 

Mtrlln.   13    Pa.    St.  361,   Bell,  J.,    in  L.  14a;  Chesley  v.  Smith,  i  N,  H.  30, 

dcliveringtheopinionof  thecourtlsaid;  4.  Seward   v.   Baker,    i    T.   R.  616; 

"Eipericnce  has  taught  that  It  is  best  Exeter  p.  Trimlet.iWilU.os;  Peacock 

for  all  parties  to  confine  turnpike  com.  i>.  Harris,  10  East  104;    Yarmouth  f. 

Cnies  to  the  summary  mode  of  collect-  Eaton,  3  Burr.  1403;  Chesley  v.  Smith, 

J  their  tolls  usually  provided  by  the  1  N.  H.  30;  Bear  Camp  River  Co.  v. 

Kveral   sets  incorporating   them,  and  Woodman,  3  Me.  404;  Newburgh,  e"~ 

that  the  inconveniences   and   injuries  ""          ..      -            "  ..              ... 
which  it  was   suggested  in   the  argU' 

mem  might  flow   from   tiiis   rule,  are  Torrey,  i 

•eldom  felt  in  practice.     Against  the  bany.  eti   , 

ue  of  fraud  or  force,  the  law  affords  49  Ind.  161 ;   Ayres  v.  Turnpike  Co.,  9 

uiple  protection,  and  the  fullest  enjoy-  N.  J.  L.  33. 

iMnt  of  their  privileges  Is  not.  In  any  In  Bear  Camp  River  Co.  *.  Wood- 

'Jsgree,  jeoparded  by  denying  them  the  man,  2  Me.  404,  the  statute  gave  the 

right  to  sustain  civil  actions  in  cases  company  the   right  to  "demand   and 

like  the  present.     But  were  they  thus  recover'"  the  tolls. 

(ubjecied  to  some  chance  of  Injury,  It  S.  The   right   to   receive   the  tolls 

■ere  tietler  so  than  to  accord  to  them  arises   from  the  use  of  the   road,  and 

">*   power  of  harassing   travelers   by  the  duty  to   pay  is  not  the  less  impera- 

petly  luitt."  tive  because  the  defendant  himself  sup' 

■>*«U1  FroTtaloii  In  Olurter. — There  posed   he  was  not  liable,  and   refused 

1>V    ^  *   special    provision    in    the  to  pay.     Proprietors  of  Turnpike  Road 

charier  of  the   company   authorizing  f.  Taylor,  6  N.  H.  499. 

it  to  collect   tolls   by   means   of  suit.  t.  Mallety  v.   Austin,   7  Barb.   (N. 
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in  some  instances,  be  demanded  in  advance.'  But  there  is  a  con- 
flict of  authority  as  to  whether  it  is  necessary  for  a  gate  to  be 
passed  in  order  to  make  the  toll  payable.' 

c.  Waiver  and  Commutation  of  Toll. — The  right  to  col- 
lect toll  may  be  waived  or  commuted  by  contract  under  ordinary 
circumstances,^  but  a  company  should  not  make  unjust  or  unfair 
discriminations  any  more  than  a  common  carrier  should.* 

d.  Penalty  for  Failure  to  Pay  Toll.  —  For  passing 
through  a  totlgate  without  paying  toll  a  penalty  is  usually  pro- 

Y.)   6i; ;    People  v.    Kingston,    etc.,  of  toll  to  be  ascertained  by  the  market 

Turnpike  Co.,  33  Wend.  (N,  Y.)   193;  price  ot  coal  in  every  year,  Instead  of 

Stuart  V.  Ricb,  i  Cal.  (N,  Y.)  182.    In  fixed  tolls  to  be  collected  at  the  locks 

(his   last  case,  Kent,   J,,  in   delivering  according  to  the  charter,  was  valid,  at 

the  opinion  of  the  court,  said:  "The  the   canal   company  had  the  right   to 

idea  that  the  company  must  vary  the  commute  its  tolls,  and  no  public  griev' 

toll  at  every  ten-mile  gate  on  the  sug-  ance  was  involved.     Nor  was  it  a  valid 

gestlon   that    a   person   has   used   the  objection  that,  on  account  of  the  uncer- 

road  for  a  less  distance  than  ten  miles,  tainly  of  the  toll,  the  company  could 

is  inadmissible,  because  Impracticable,  not  always  know  how  much  todemand 

The   toll   gatherer  bag    no  means  of  of  otbers  and  could  not  thus  do  equal 

knowing  whether  the  traveler  has  rode  justice  to  all,  where  there  was  no  evi- 

ten  miles,  or  a  less  distance,   previous  dence  that  the  public  or  any  private 

to  his  arrival  at  the  gate.     If  this  sug-  person  had  suffered  wrong  thereby. 

gesdon  was  allowed  to  be  a  ground  of  In  Park  %i.  Richmond,  etc.,  Turnpike 

reduction  of  toll,  it  would  open  a  door  Co.  [Ky.  1888),  9  S.  W.  Rep.  423,  a  pa- 

to  the   greatest   imposition   and  fraud  rol  contract  by  which  the  plaintiff  sold 

upon  the  company."  land  to  a  turnpike  company,  in  consld- 

1.  Rives  t>.  Wood    (Ky.    iSgc),  15  5.  eration    of   the    right    for    himself  and 

W.  Rep.  131.  family    to    pass    peq)etually    through 

The   turnpike   company    can    make  certain  gates  free  of  charge,  was  held 

reasonable  regulations  for  its  own  pro-  valid. 

tection,   such   as   requiring  a  traveler  But  an  agreement   between  a  turn- 

who  pays  toll  beyond  Che   next  gate  to  pike  company  and  Individuals,  that  if 

present   a   ticket  at  the  gate  to  show  they  withdraw  their  opposition  to  an 

what  he  has  paid.     State  v.  Brumfiel,  act   touching  the   company's  Interest, 

S3  I  nd.  136.  they    should   pass   over   the  road   toll 

3.  The    following    cases     hold     the  free,  is  against  sound  policy  and  void. 

traveler  liable  fortoll,  even  if  no  gate  Pingry    v.   Washburn,   i  Aik.  (Vt.) 

is  passed  :  Morton  Gravel  Road  Co.  v.  264. 

Wysong,  51  Ind.  4;   Hunter  v.  Burns-  4.  In  Elliott  on   Roads  and  Streets, 

ville  Turnpike  Co.,  ,i;6  Ind.  213;  Fitch  p.    jt,    it    is   said    that,   "A   turnpike 

r.  Lothrop,  3  Root  (Conn.)  534.  company  would,  as  we  suppose,  have 

On   the   other  side   are :   Lexington,  no   right  to   unjustly  discriminate   in 

etc..  Turnpike  Co.  ii.  Redd,  2   B.  Mon.  favor  of  individuals  so  as  to  gi^■e  them 

(Ky.)  30;  Buncombe  Turnpike  Co.  v.  undue    advantages   over   competitor*, 

Mills,  10  Ired.  {N,  Car.)  30.  under  pretext  of   relieving  ihem  from 

S.  The  tolls  may   be    commuted    for  the  payment  of  toll,  or  hy   reducing  it 

an  annual  sum,   providing  the  charter  below  the   legal   rate.     The  principle 

does  not  forbid  it,  and  it  is  done  with  ''  '  "  "  "' 
an  honest  purpose.  Com.  v.  Allegheny 
Bridge  Co.,  20  Pa.  St.  185.  And  see 
Delaware,  etc..  Canal  Co.  t'.  Pennsyl- 
vania Coal  Co.,  21  Pa.  Si.  131  ;  Adams 
V.  Fort  Gaines,  80  Ga.  Sj. 

In  Com.  V.  Delaware,  etc.,  Canal 
Co.,  43  Pa.  Si.  29s,  il  was  held  that  an 
agreement  between  a  canal   company 

and  a  coal  company  providingfor  a  rate  another." 
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vided,  which  can  be  recovered  by  an  action  at  law,'  but  the  pen- 
alty must  be  fixed  by  an  act  of  assembly,  a  mere  by-law  of  the 
turnpike  company  having  no  validity.'  It  has  been  held  that  the 
penalty  cannot  be  collected  if  the  individual  merely  rides  through 
the  gate  without  force,  but  this  would  probably  depend  on  the 
wording  of  the  statute.' 

t.  Gate  Can  Be  Closed  if  Toll  Is  not  Paid. — A  turn- 
pike  company  may  close  its  gates  against  a  traveler,  liable  to  pay 
toll,  who  attempts  to  pass  without  payment ;  *  and  one  who  forci- 
bly saws  open  the  gate  and  passes  through  is  guilty  of  malicious 
trespass.'  But  if  the  gate  be  unlawfully  across  the  road,  it  is  a 
nuisance  which  the  traveler  may  abate  without  subjecting  him- 
self to  an  action,* 

/  Defense  to  Action  for  Toll. — In  an  action  brought 
to  recover  toll,  the  defendant  may  not  question  the  regularity  of 
the  organization  of  the  turnpike  company,  nor  may  he  aver  a  be- 
lief that  the  gate  is  illegal,''  but  he  may  show  that  the  franchise 
has  been  repealed  or  surrendered,  or  has  expired  by  limitation.^ 

L  Morion  Gravel  Road  Co.  v.  Wj-  DemandinK  a   written    receipt   and 

King.  51  Ind.  4-     But  the  companj  can-  threatening  litigation,  thtrebj  Induc- 

nol  coiled  a  penalty  for  fore ibly  pass-  Ing  a   (ollgate  keeper  to  allow  one  to 

ing  1  itate  which  it   had  no   right  to  pass  without  paving  toll,  U  not  an  of- 

mainuin;  and  when  suing  for  a  pen-  fense  against  the  General  Statutes  of 

«lt_v.  the  burden  ia  on  the  company  of  Kentucky  impoiing  a  penalty  for  de- 

proTJng  the  existence  of  iuch  a  state  (rauding  bj'  going  around  a  tollgate, 

of  fact!  as  entitles  it   to  its   enforce-  or  otherwise  evading  the  payment  of 

ment;  any  testimony   tending   to  dis-  toll.     Rives  1:  Wood  (Ky.  1891),  15  S. 

prove  the  existence  of  such  facts,  be-  W.  Rep.  131. 

lag  admissible  in  defense  ol  the  action.  4.  In  Bock  v.  State,  50  Ind.  z8i, 
Pontiac,  etc  Plank  Road  Co.  v.  North  it  is  naid  that  the  statute  authoriz- 
Hilton,69  Mich.  115.  Ing  the  company  10  erect  tollgotea, 
t.  In  Wayne  Pike  Co.  v.  Bos  worth,  by  necessary  implication  gives  it  the 
V  Ind.  110,  it  was  held  that  a  gravel  power  lo  close  them  against  all  travel- 
road  company  had  no  power,  under  an  ers  who  are  liable,  but  who  refuse  to 
act  allowing  it  to  enact  by-lawg,  and  pay  toll.  See  Green  Mt.  Turnpike 
providingapenaltyforanvoneviolaling  Co.  t.  Hemmingway,  1  Vt.  jia;  Pin- 
the  same,  to  fix  a  greate'r  penalty  for  gry  v.  Washburn,  i  Aik.  (Vt.)  164. 
the  non-payment  of  lolU  than  a  sum  0.  Bock  v.  State,  50  Ind.  381.  In  Pin- 
Sied  by  law.  gry  i'.  Washburn,  1  Alk.  (Vt.)  2^,  it 
A  by. law  enacted  by  the  directors  of  1  a  said  that  a  person  who  Isnot  liable 
a  company  regulating  the  payment  of  to  pay  toll,  has  a  right  to  open  the 
tolla  and  prescribing  a  penalty  for  a  gate  and  pass,  so  that  he  does  not  com- 
•iolation  of  the  by-law,  is  Invalid,  mit  a  breach  of  the  peace ;  and  if  he 
Morton  Gravel  Road  Co.  !>.  Wjsong,  brealiB  the  peace,  although  the  law  will 
5'  Ind.  ^.  inflict  punishment  upon  him,  it  will  not 
t.  Columbia  Turnpike  Co.  r.  Wood-  impose  the  statutorv  penalty. 

worth.  aCai.  (N.  Y.)97.  6.  Adar "-'-•-    '  "■" 

In  Green  Mountain  Turnpike  Co.  n.  37a ;  Hart                  ^ ,  ^ 

Hemmingway,  3  Vt.   513,  it  was  held  i;89;  34  Am.   Dec.  i6q ; 

thai  a  person  exempted   from  the  pay-  Plank    Road  Co.  v.   Hilton,  69  Mich. 

nieni  of  toll,  does  not  Incurthe  penalty  115;     James    v.    Hayward,    Cro.   Ch. 

bj  refusing  to  paj-,  and   forciblv   pass-  184. 

ing  the  gate  without  notifying 'the  loll  7.  Detroit,  etc.,  Plank    Road   Co.  ti. 

gatherer  of  hla  exemption.     He  may  Mahoney,   68   Mich.   36:;;    Hunter   u. 

opes  the  gate  himself,  so  that  he  does  Burnsville,  etc.,  Co..  56  Ind.  313. 

not  commit   a    breach   of  the   peace.  8.  People   v.   Manhattan   Co.,  9 

PiogrjK.  Washburn,  1  Alk.  (Vt)  164.  Wend.   (N.  Y.)  381.     But  not  that   it 
37  C.  of  L.— 33                        887 
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He  may  also  show  that  the  road  is  not  in  proper  repair  in  those 
cases  in  which  the  good  order  of  the  road  is  made  one  of  the  con- 
ditions upon  which  the  company  is  allowed  to  collect  toU.^  But 
in  some  cases  this  latter  defense  is  not  admissible.* 

3.  Exemption  &om  Toll. — Exemption  from  toll  is  usually  created 
by  special  statute  and  is  granted  for  various  reasons,  such  as  "  or- 
dinary domestic  business  of  family  concerns,"  "  going  to  or  from 
church,"  "  the  inhabitants  of  a  village,"  "going  to  or  from  mills," 
"  purposes  of  husbandry  ; "  particular  kinds  of  vehicles  are  some- 
times exempt.'     These  exemptions  are  always  construed  most 

hsB  been  forfeited.  Adams  f.  Beach,  6  3I3;  Kent  v.  Newburjtport  Turnpike 
Hili  (N.  Y.)  S7I.  Co.,  4  Pick.   (Msbs.)   jOo.  ■u.ac-^a 


1.  State  V.  HugKins,  47    Ind,  j86;  Turnpike    Co.   v.   Torrej,   a    Pick. 

Western   Plank  Road  Co.  v.  Central  (Mass.)    538;  Proprietors  of  Second 

Union  Teleph.  Co.,  116  Ind.  139;  State  Turnpilie  i^.  Taylor,  6  N.  H.4Q9;New- 

V.  Flannagan,  67  Ind.  140.  burgh,  etc.,  Turnpike    Co.  v.  Belknap, 

a.  Stults    V.    East    Brunswick,    etc.,  17  Johns.  Ch.  (N.  Y.)    33;  Nicholson 

TumpikcCo.,4S  N. J.  L.  506;  Detroit,  f.  Williamstowii  Turnpike  Co,  aS  N. 

etc.,  Plank  Road  Co.  v.  Mahoney,  68  J.  L.  143. 

Mich.  ^65;  Canal  Street  Gravel  Road  The  act  imposing  tolls  upon  "coaches 

Co.  V.  Paas,  95  Mich.  371.  end  chariots,  and   other  four-wheeled 

S.  There   are  many  cases  upon   ei-  pleasure  carriages,"  Includes  the  Mage 

emption,  depending  upon  the  particular  coaches  used  for  the  conveyance  of  the 

terms  of  the  exemption,  or  the  special  mail  or  passengers.     Cincinnati  Turn- 

drcumsiancea  of    the   case    to   which  pike  Co.  i>.  Neil,  9  Ohio  :i. 

reference  can  be  made.     Those  in  re-  A  one-horse  wagon    with  a  single 

latlon  to  particular  kinds  of  vehicles :  lixed  seat  and  two  full-grown   persona 

Pardee   v.   Blanchard,    19    Johns.    (N,  sitting   thereon,  is  a  wagon,  but  not  « 

Y.)  443;    Moss   11.    Moore,    iS    Johns,  loaded  wagon.     Merrick   -v.   Phelps,  5 

(N.    Y.)    ilS;    Merrick   v.   Phelps,   5  Conn.  465. 

Conn,  465;  Middlescii  Turnpike  Co.  A  one-horse  wagon  with  a  spring 
V.  Freeman.  14  Conn.  85  ;  Housatonic  seat  and  panel  sides,  used  only  for  car- 
Turnpike  Co.  11,  Frink,  15  Pick.  (Mass.)  rying  persons,  is  a  "  pleasure  carriage" 

3 ;  Turnpike  Co.  v.  Newland,  4  Dev.  within  the  meaning  of  the  charter  of  a 

r.  Car.)   463 ',  Cincinnati,  etc.,  Turn-  turnpike  company,  and  Is  liable  for  toll, 

pike    Co.  V.   Neil,  9   Ham.  (Ohio)  i: ;  Moss  i-.  Moore,  18  Johns.  (N,  Y.)  138. 

Mahon  v.  New  York  Cent.  R.  Co.,  14  But  a   light  one-horse  wagon,  with  a 

N,  Y.  6j8.  framed  box  and  swelled  sides,  painted 

Going  to  or  from  mills  :  Cheslney  v.  in  imitation  of  panel   work,  a  crooked 

Coon, 8  Johns. Ch.  {N.  Y.)  150;  Bates  v.  bolster,  and  a  chair  seat  with  wooden 

Sutherland,  \c,  Johns.  Ch.  CN.  Y.)  510.  springs,  In  which  are  two  passengera.a 

In  favor  ofhusbandry:     Cumings  -u.  trunk,  a  boi,  a  bag  of  oats,  and  a  bot- 

Waring,  39    Barb.  (N.Y.)  630;  Rex  v.  tie,  is  not  a  "  chair  or  pleasure  carriage 

Adams,  6  M.   &    S.    53;    Harrison   v.  with  one  horse."    Pardee  v.  Blanchard, 


Wx 


■  ja;  » 

James,  aChltly  547;  King  1/.  Gough,  3  igJohnB.(N.   V.)  443. 
Chilly  65.5 ;  Pratt  r.  Brown,  8  C.  &  P.         Where  an  actprovided  for  certain  toll 

344 ;    CKambers   v.  Eaves,    i   Campb.  to  be  paid   "  for  each   coach,  chariot, 

393;  Harrison  f.  Brough,6Term,  706;  and    phaeton,   or  other   four-wheeled 

Stevens  v.  Duffts.  4  Burr.  3258;  Cam-  spring  carriage,"  It  was  held   that  the 

den,  etc..  Turnpike  Co.  v.   Fowler,  24  term  "  coach      was  not  controlled  by 

N.J.  L.  305;  Nicholson  V.  Williams-  the  words.  "  other  four-wheeled  spring 

town.etc.,  Turnpike  Co.,  38  N.J.  L.  142.  carriage,"  and  that  a  stage  coach,  the 

Going  to  church  :    Lewis  i'.  Ham-  top  of  which   was  suspended  on  thor- 

mond,  2  B,  &  Aid.  306.  ough  braces    attached  to    four-braced 

Ordinary  domestic  tniainesB  of  fam-  Iron  jacks,  was  a  coach  within  the  pro- 

ily  concerns:  Green   Mountain    Turn-  vision  of  the  statute.     Housatonic,  etc^ 
pike   Co.  V.    Hemmen               "'  ..     "  _  .   . 

Centre  Turnpike  Co. 
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strongly  against  the  company ;  *  thus,  an  act  exempting  carts 
loaded  with  manure,  also  exempts  them  when  empty  going  for 
manure.*  Those  in  relation  to  husbandry  are  also  favorably 
looked  upon,*  and  an  exemption  from  toll  "  going  to  and  from 
mills"  includes  saw  as  well  as  grist  mills.*  But  the  reason  for 
the  exemption  must  be  bona  fide;  a  person  going  to  a  blacksmith 
shop  to  pay  for  work  previously  done  is  not  exempt  under  an  act 
relieving  from  toll  those  "goingto  and  from  a  blacksmith  shop  to 
which  they  usually  resort,  '  nor  is  he  exempt  if  he  carries  goods 
to  market  and  stops  at  the  shop  on  his  return  to  have  work  done.* 
A  privilege  given  to  the  inhabitants  of  a  certain  village  of  half 
toll  on  going  to  and  returning  from  market,  is  not  good  on  the 
return  trip  if  the  goods  of  others  are  carried.' 

A  person  carrying  the  United  States  mail  under  contract  is  sub- 
ject to  the  same  toll  as  anyone  else,*  but  owing  to  the  act  of  Con- 
gress prohibiting  the  obstruction  of  the  mails,  a  tollgate  keeper 
is  not  authorized  in  stopping  the  mail  carrier  for  non-payment  of 
foil;  his  only  redress  is  by  suit,* 

1  Shnn-p^et. — A  road  intended  to  furnish  a  way  of  evading  a 
tollgate  and  constructed  for  that  particular  purpose  b  called  a 


'■  Where  a.  vehicle  ii  within  the  gen- 
">■  litscription  of  vehicles  subject  to 
'certain  toll,  and  also  embraced  by  a 
ipeciEc  description  of  vehicles  subject 
JP'Imi  toll,  the  latter  is  to  detemiine 
« "mount  of  toll.  Middlesex  Turn- 
Pikf  Co.  V.  Freeman.  14  Conn.  85. 
,  Although  the  Btatute  speaks  In  the 
""pilar  numlwr,  and  mentions  "hl»" 
noriei,  carriages,  etc,  yet  the  exemp- 
'iJlifHend*  to  any  firm  or  copartner- 
""P  sending  "  their "  horses,  teams, 
'•'^■.orlo  any  person  sending  his  serv- 
•nts  or  children.  Pawompsic  Turn- 
f^  Co.  V.  Langdon,  6  Vt.  546.  An 
i    drawing 


ftlend  at  well  to  a' person  drawing  i..h 
"fwood  at  one  time,  with  the  asaist- 
ince  dF  hla  neighbors  and  others  hired 
for  the  purpose,  as  If  he  himaelf  drew 
but  one  load  a  day.  Wooster  u.  Van 
Vethtet),  10  Johns.  <N.  Y.)  467. 
t.  Harrison   v.  James,  3  Chitty  547. 

Moore  185. 


apply  to  a  wagon  loaded  with  other  ar- 
ticles and  some  grain  or  Bour.  Bate* 
V.  Sutherland,  is  Johns.  (N.  Y.)  510. 

«.  Derby  Turnpike  Co.  v.  Parks,  10 
Conn.  522;  Newland  -v.  Buncombe 
Turnpike  Co.,  4  Ired.  (N.  Car.)  373; 
Turnpike  Co..  v.  Newland,  4  Dev.  (N. 
Car.)  463;  Dickey  -d.  Maysville.  etc. 
Turnpike  Co.,  7  Dana  (Ky.)  113; 
Proctor  V.  Crozier,  6  B.  Mon.  {Ky.) 
369. 

•.  Hopkins  o.  Stockton,  3  W.  &  S. 
(Pa.)  163,  Sergeant,  J.,  in  delivering 
the  opinion  of  the  court,  said:  "R 
It  reasonable  to  infer,  although  the 
leglahiture  have  not  said  so,  that  they 
intended,  when  they  passed  the  Act  of 
1836,  that  these  tolls  on  the  mail 
stages  should  be  enforced  by  stopping 
the  mail  stages  at  the  toUgates,  in  case 
the  right  of  the  state  to  levy  should  be 
contested?  We  think  not;  and  the 
reason  which  operates  upon  us  is, 
^  ^,,  that  knowingly  and  willfully  to  obstruct 
Perkins,  3  the  passage  of  the  mail,  is  an  ofienie 
made  penal   by  act  of  Congress.    The 


1  Heaney  v.  Pruyn,   7   Johns.   (N.  State  of   PenHiylvania.  in"  levying  a 

Y-)  179.  dispuUble  toll,  would  hardly  authorize 

t.  Stoatton  II.  Herrlck,  9  Johns.  [N.  a   proceeding  which   might   bring   its 

V.)  3s6.  toll  gatherers  within  the  penalty  of  an 

f.  Stnilton  V.  Hubbel,  9  Johns.  (N.  act  of  Congress,  where  there  was  no 

V)  357-  necessity   for    doing   so,   as   the    tolls 


J,7  Johns.(N.Y.)  could  be  r 

lurdpikeCo.i'.  Lang-  "  -"- ' 

t  546,     Nor  does  an  eiemp- 

tloa  of  persons  going  to  and  from  the  the  tollgatherei 

loill  »itA  grain  and  flour  for  family  use,  mails  under  it," 


ered  by  suit,  and  when, 
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"  shun-pike."  *  While  the  construction  of  roads  in  the  vicinity 
of  a  turnpike  established  by  charter,  will  not  be  permitted  where 
intended  to  diminish  the  profits  of  such  turnpike,  and  may  be 

enjoined,*  yet  a  community  in  the  neighborhood  of  a  turnpike 

will  not  be  restrained  from  the  construction  of  roads  obviously 

1.  ElHott   on    Roads   and   Street*  feet  or  take  avra/  its  ciutom.     It  oper- 

(1890),   p.  74;  Cheshire   Turnpike   v.  alMasa  Traud  upon  thegrant.andgoei 

Stevens.  10  N.  li.  133,  todefeatit.   The  congideration  by  which 

3.  Newburgh,  etc.,  Turnpike  Co.  i-.  individuBlsareinvited  toeipend money 

Miller,  5  Johns.  Ch.  (N.  Y.)  loi ;  Cro-  upon  great  and  eipenBive  and  haiard- 

ton  Turnpike   Co.  v.  Ryder,   t   Johng.  ous  public  worke,  as  roads  and  bridges, 

Ch.  (N.  Y.)  61 1  ;  Gates  v.  McDanlels,  and  to  become  bound  to  keep  them  in 

J  Stew.  (Ala.)  III.  constant  and  good  repair,  is  the  grant 

If  the  Injurv  to  the  turnpike  is  great,  to  an  exclusive  toll.     This  right,   tlius 

witiKJut    producing    a    corresponding  purchased    for   a    valuable   considera- 

public  advantage,    the  new   road  will  tion,  cannot  be  taken  away  by  direct 

be  considered  a  nuisance  and  ordered  or  indirect  means,  devised  lor  the  pur- 

cloeed.     Hall   -n.  Ragadale,  4.  Stew.  &  pose,  both  of  which  are  equally  unlaw- 

F.  (A1a.)3S9.  tul." 

A  temporary  injunction   wiil  not  be  In  Auburn,  etc..  Plank  Road  Co.  v. 

dissolved   on  an  answer  denying  that  Douglass,  9   N.  Y.  444,  revtraing  la 

the   road   was   intended   merely   as    a  Barb.  (N.  Y.)  553,  and  disapproving 

sliun-pike,  the  quo  anima  being  Imma-  Croton    Turnpike    Co.    v.     Ryder,    i 

terialifthe  fact  exists,  and  this  although  Johns.  Ch.  (N.  Y.)  6u,and  Newburgti 

theproposed   road  does  not   intercept  r.  Mil1er,5  Johns.  Cb.  (N.Y.)  101,  it  was 

the  turnpike   at  all.     White's    Creek  held  that   a  plank-road  company  was 

Turnpike  Co.  v.  Davidson  County,  3  not  entitled  to  an  injunction  restraining 

Tenn.  Ch.  396.  an  adjoining  landowner  from  opening 

In    Franklin,  etc.,  Turnpilie  Co.  v.  a  way  over  his  own  lands  by  the  use  of 

Maury   Count  v  Court,    8   Humph,  which  travelers  might  avoid  one  of  Ita 

(Tenn.)   343,  it  was  held  that  county  tollgates;  that  the  company,  having  no 

courts   have   no   power  to  order  the  legal  right  to  restrict  the  owner  in  the 

opening  of  B  road  intercepting  a  char-  legal  use  of  hia  own   property,  It  was 

tered  turnpike  road  so  as  to  enable  a  immaterial  what  might  be  his  motive* 

traveler  to  evade  the  payment  of  toll,  !n  the  matter.     Sclden,  J.,  in  delivering 

and  that  if  it  makes  such  an  order  and  ihe  opinion  of  the  court  in  this  case, 

the  road  is  opened,  the  court  of  chan-  said  :  "  It  may  be  added  that  Ihe  Plank 

eery  will  order  it  to  be  closed  as  a  vio-  Road  Acts  give  to  the  corporation  in 

lation  of  chartered  rights.  cases   of   this   kind   a   remedy  against 

In  Newburgh.  etc.,  Turnpike  Road  those  who  avail  themselves  of  the  facil- 
V.  Miller,  t,  Johns.  Ch.  (N.  Y.)  loi,  idea  afforded  by  the  adjoining  proprie- 
the  Chancellor  said  :  "  It  is  a  principle  tors.  Every  traveler  u  p  o  n  a  plank 
of  the  common  law,  that  if  one  had  road  who  passes  around  or  avoids  the 
a  ferry  by  prescription,  and  another  gates  of  the  company,  tor  the  purpose 
erected  a  ferry  so  near  It  as  to  draw  of  evading  the  payment  of  toll,  sub- 
away  its  custom,  it  was  a  nuisance  jects  himself  to  a  penalty  at  the  suit  of 
for  which  the  injured  party  had  his  the  corporation.  If  this  remedy  be 
remedy  by  action.  The  same  law  and  not  sufiiclent,  it  is  for  the  legislature  to 
remedy  were  applied  to  the  case  of  a  provide  some  other.  The  courts  can- 
fair  or  market,  in  which  an  individual  not  with  propriety  be  called  upon, 
had  a  freehold  Interest,  If  another  fair  however  strong  the  apparent  equity 
or  market  was  erected  or  used  within  of  the  case,  to  adopt  the  novel  princl- 
tts  vicinity.  The  same  doctrine  ap-  pie  that  the  motives  with  which  a  man 
plies  to  any  eiclusive  privilege  created  conducts  his  own  business,  or  deals 
by  statute;  all  such  privileges  come  with  his  own  property,  may  be  In- 
withln  the  equity  and  reason  of  the  quired  into,  in  order  to  hold  him  re- 
principle;  no  rival  road,  bridge,  ferry  sponsible  for  the  consequences  to  an- 
or  other  establishment  of  a  similar  kind,  other,  when  he  has  violated  no  law  nor 
and  for  like  purposes,  can  be  tolerated  an^  established  legal  right  of  the  part^ 
so  near  to  the  other  as  materially  to  af-  injured." 
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demanded  by  the  situation  of  the  country  and  the  wants  of  the 
neighborhood.' 

If  the  officials  of  a  town  lay  out  a  highway  around  a  turnpike 
gate  for  the  purpose  of  enabling  those  who  travel  on  the  road  to 
evade  the  payment  of  toll,  they  are  liable  to  the  company  in 
damages.* 

IX.  BXPAIK — I.  JMCj  to  Keep  in  Eepair. — The  same  general 
rules  as  to  the  responsibility  for  the  proper  maintenance  of  high> 
ways  to  keep  them  safe  for  all  ordinary  travel,  and  the  same  duty 
to  prevent  their  obstruction,  apply  to  turnpikes.  The  same  de- 
fenses and  the  same  rights,  as  to  removing  obstructions,  exist  in 
the  one  case  as  in  the  other.*  This  liability  of  the  company  to 
Veep  the  road  in  repair  extends  to  all  parts  of  the  road  over  which 
it  appears  to  have  control,  such  as  bridges  forming  part  of  its 
way,  unless  direct  notice  is  given  to  the  traveler  as  to  the  owner- 
ship of  the  bridge.*  It  is  not  an  insurer  of  the  safety  of  its  road, 
however,  but  is  only  bound  to  use  ordinary  care  and  diligence  in 
ItMping  it  in  repair.* 
2.  Penalty  for  Failare. — If  a  turnpike  company  does  not  keep 

1.  Hall  IT.  Ragidele,  4  Stew.  U  P.  there  is  danger.  Randall  v.  Proprie- 
(JUi.)3;];  ChB^eG  River  Bridge  Co.  toraofCheGtiire  Turiipike,6  N.  H.  147. 
».  Wirren  River  Bridge  Co,  11  Pet.  The  derendants  are  bound  lo  bestow 
(V.  S.]  490.  ordinary  care  and  diligence  in  the  con- 
In  Crawrordsvllle,  etc.,  Turnpike  Co.  stniction  and  preservation  of  their 
V.  Smith,  89  Ind.  290,  it  was  held  that  bridges.  They  are  not  responsible  for 
'pi'el-road  company,  organized  un-  accidents,  if  thoEC  accidents  do  notarise 
<l"  the  general  laws  of  Indiana,  could  from  the  want  ofthis  ordinary  care  and 
"Wprevent  by  injunction  the  construe-  skill.  Townsend  v.  Susquehanna  Tum- 
tionof  mother  competing  line  of  turn-  pike  Road,  6  Johns.  (N,  Y.)  90.  And 
I^Ci  which  was  to  be  made  free  from  see  Bridges,  vol.  3,  p.  540. 
•o"^  e.  Talroadgei'-Zanesville County,  17 
In  Nuhvillc  Bridge  Co.  v.  Shelby,  Ohio  197;  Parnaly  t,  Lancaster,  11  Ad, 
10  Ye^.  [Tcnn.)  380,  It  was  held  that  &  EI.  213. 

■{  'public  bridge  was  sufficient  at  all  It  is  bound  to  bestow  ordinary  care 

'""'>  to  permit  transportation   freely  and  diligence  in  the  construction  of  its 

*™l  without  delay  for  all   persons  and  bridges  and  in  keeping  them  fn  repair, 

'*«:tj|  the  mere  fact  that  a  ferry  a(,  or  but   is   not   responsible   for   accidents 

'^'i  the  bridge  would  produce  compe-  which  do  not  arise   from  its  neglect  or 

Hlon  tnd  thereby  reduce   the   tolls  of  want  of  ordinary  care  and  skill,  Town- 

[nt  bridge  below  the  amount  allowed  send  v.  Susquehanna  Turnpike  Co,  7 

"T  )"w,  was  not  such  a  "public  con-  Johns.  (N.  Y.)  90. 

"tninice"    as    woul  d    authorize   the  It  is  bound  to  keep  its  road  in  a  state 

""il»  courts  to  establish  the  ferry.  of  ordinary  safety  for  the  use  of  travel- 

*■  Cheshire  Turnpike  r.  Stevens,  10  ersday  and  night  so  far  asit  can  be  done 

''-H.133,  by  ordinary  diligence.     The  same  dili- 

I.  See  Highways,  vol.  9,  p.  378;  gence  is   required  which  ti  demanded 

Htreits,  vol.  34.  p.  I-  of  towns  to  Insure  the  safety  of  travelers 

t  Where  a  bridge   upon  a  turnpike  upoD  the  highway,  and   turnjiike  com- 

nsd  becomes  unsale  from  the  gradual  panles,  as  well  as  towns,  are  primarily 

drcay  of  (he  timbers,  and   there   Is  no  liable   to   the   traveler.      Matthews   v. 

open  or  visible  danger  in  pasaing,  the  Winooski  Turnpike  Co.,  34  Vi,  4S0. 

fWDeri  of  the  road  are   responsible  for  It  Is  the  duty  of  the  proprietor  of  s 

tbe  tufficiency  of  the  bridge  so  long  as  toll  bridge  to  exercise  ordinary  care  in 

U*j  continue   to   take   toll   and   keep  keeping  it  in  safe  condition  for  travel; 

tbc  road  open   to   the  public,  although  but  he  is  not  bound  to  go  beyond  this, 

notice  is  given   to  those  who  pass  that  and   a  charge  imposing  an  additional 
841 
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its  road  in  a  reasonably  safe  condition  for  public  travel,  it  is  liable 
in  damages  to  any  one  injured,*  and  also,  under  some  statutes,  it 
forfeits  the  right  to  collect  toll.*  In  some  states  it  even  forfeits 
its  franchise,'  while  in  still  others,  it  may  be  subjected  to  a  fine 
for  every  week  the  road  is  left  in  a  defective  condition.* 

S.  Sepair  by  XvnicipaUty.'— When  a  turnpike  is  within  the  lim- 
its of  a  city,  it  would  seem  that  the  municipality  may,  under  its 
general  police  power,  require  the  road  to  be  kept  in  repair,  but  its 
uability  would  not  extend  to  the  point  of  liability  in  damages  (or 
omission  to  do  so.'     It  cannot  repair  the  turnpike  and  assess  the 

obligation  upon  Mm  is  error.    Tlfl  t>.  Expert   evidence  is   inadmissible. 

Jonei,  74  Ga.  469.  Brown  -v.  Cape   Girardeau,  etc.,  Plank 

Upon  the  trial  of  an  indictment  for  Road  Co.,  89  Mo.  151. 
failure  to  keep  its  road  in  repair,  proof  Evidence  that  there  has  been  no 
\>y  the  company  that  It  had  no  funds  complaint  as  to  the  condition  of  the 
with  which  to  repair  the  road,  Ii  not  a  road  during  the  thirty  jears  the  wit- 
valid  defense.  Waterford,  etc.,  Turn-  ness  has  been  president  of  the  com- 
plkeCo.  V.  People,  9  Barb.  (N.  Y.)  161.  pany,  is  Inadmissible.     Baltimore,  etc  , 

1.  People  I'.  Plymouth  Turnpike  Co.,  Turnpike  Road  r.  State,  71  Md.  ^73. 
31  Mich.  34S;  Riddle  v.  Proprietors  S.  It  is  also  usually  provided  in  the 
of  Locks,  etc.,  7  Mass.  169;  Bartlett  statutes  governing  turnpike  com- 
V,  Crozler,  i^  Johns.  (N.  Y.)  350;  pantes.lhaC  if  theroad  Isnot  kept  Inre- 
Russell  V.  Men  of  Devon,  1  T.  R.  pair,  the  company  cannot  collect  tolls, 
671;  Lynn  v.  Turner,  Cowp.  86;  and  a  method  is  provided  by  which. 
Bom  V.  Allegheny,  etc.,  Plank  Road  upon  the  decree  of  the  proper  author- 
Co.,  101  Pa.  St.  334;  Norrlstown  ities,  varying  in  each  locality,  that  the 
*,  Mo^er,  67  Pa.  St  355;  Goshen  gates  shall  ^  thrown  open  and  so  re- 
Turnpike  Co.  -u.  Sears,  7  Conn.  86;  main  until  the  road  la  put  Into  proper 
Frankfort  Bridge  Co.  v.  Williams,  g  condition.  The  public  is  not  bound 
Dana  (Ky.)  403;  Noyes  r.  White  to  this  alone,  but  may  proceed  byin- 
Rlver  Turnpike  Co.,  11  Vt.  531;  Ran-  formation  against  the  company.  Peo- 
dall  V.  Proprietors  of  Cheshire  Turn-  pie  v.  Hillsdale  Turnpike  Road,  33 
pike,  6  N.  H.  147;  Com,  *.  Worces-  Wend.  (N.  Y.J  i^. 
ter,  etc.,  R.  Co^  3  Pick.  (Maaa.)  337;  Under  Ontario  Rev.  St.,  ch.  159,  as 
State  V.  Wavne  County,  i  Hawks  ( N,  amended  by  ^3  Vict,  ch.  43,  It  may,  on 
Car.)  4JI ;  State  v.  Patton,  4  Ired.  (N.  the  report  of  an  engineer  that  its  road 
Car.)  16;  Baltimore  v.  Cassell,  66  Md.  is  out  of  repair,  be  restrained  from  the 
419;  Brookville  County  *.  Pumphrey,  collection  of  tolls.  Atty.  Gen'l  z/. 
59lnd.  78;  Wayne,  etc.,  Co.  t.  Henry,  Vaughan   Road    Co.,   Ji   Can.   S.   C. 

kind,   j86;   Carver   v.   Detroit  etc,  R.  631. 

ank  Road   Co„  61  Mich.  584;  Zuc-  S.  Under  KentnckyQKO..  St,  ch.  110. 

carrello  v.  Nashville  County,  3  Bazt.  ^  8,   If  a    turnpike    company   is   con- 

(Tenn.)  364.  vtcted  of  allowing  its  road  to  get  out  of 

But  not   where  the  parly  Injured  Is  repair,  its  franchise  may  be  adjudged 

Euilty   of   contributory    negligence,  forfeited;  but  the  court  must  adjudge  it 

Haven  v.  Pittsburg,  etc.,  BrMge  Co,  forfeited,  the   fact  <^  conviction  alone 

151  Pa.  St.  6ao ;  31  W.  N.  C.  191.    The  being  insufficient,     Kennedy  v.  Crum 

question  as  to  the  plaintiff's  contribu-  (Ky.  1894),  16  S.  W.  Rep.  190. 

tory  negligence  ii  usually  for  the  jury.  4.  Francis  v.  Weaver  (Md.),  35  Atl. 

Carver   v.   Detroit,   etc..  Plank  Road  Rep.  413. 

Co,  69  Mich.   616;    Baltimore,  etc,  6.  McCain  u.  State,   6J    Ala.   138. 

Turnpike  Road  v.  State,  71  Md.  573.  In  State  v.  New  Brunswick,  33  N.  J. 

The   question   whether   the   road  is  L.   548,   Beasley,   C.  J,   aald:  "There 

unsafe  and  dangerous  to  travelers,  and  does  not  appear  to  be  any  good  reason 

the  company  is  guilty  of  negligence,  Is  why  such  roads  should  not  be  held   to 

for  the  jury.     Carver  v.  Detroit  etc.,  be  subject,  when  they  lie  In  cities,  to 

Plank  Road  Co.,  69  Mich.  616;  Haiti-  the  regulation,  in  a  manner  not  incon- 

more,  etc.,  Turnpike  Road  v.  State,  71  slstent  with  Ihetr  use  as  turnpikes,  of 

Md.  573.  such  local  authority." 
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costs  to  the  abutting  owners ;  *  but  if  the  work  is  done  in  the  per* 
lormance  of  its  general  duty  to  keep  its  streets  in  repair,  it  may 
recover  the  amount  expended  from  the  company,  provided  it  is 
not  in  excess  of  the  sum  necessaty  to  be  expended  to  keep  the 
road  in  the  condition  required  by  the  company's  charter*  And 
it  has  been  held  that  the  use  of  a  turnpike  or  plank  road  as  a 
street  by  the  citizens  of  the  municipality  within  which  it  lies,  gives 
it  the  character  of  a  street  to  the  degree  that  its  existence  as  such 
annot  be  questioned  by  one  other  than  the  company  owning  the 
road.' 

And  in  State  f.  New  Brunswick,  30  the  turnpike  company  of  that  part  of  its 

^J'''-377Tltwas«a(d,  that  Bcltjhad,  road  within  the  clt^  to  the  use  of  a  pub- 

fot  polict  purposes,  authority  to  make  Uc  street  was  to  be  implied,  the  question 

Bicli  manicipat  regulations  as  to  It  ap-  as  to  the  power  of  a  municipalitjt  lo 

ptarcd  eipedicnt,  but  had  no  power  to  improve  a   turnpike  within   its   limits 

icquire  ■  turnpike  companj'   to  grade  and  asBesa  the  expense  on  the  abutting 

ill  rMd  or  to  repair  it.  owners  being  led  for  future  determina- 

1-  A  plank  road  la  private  propertj,  tion. 
•nd nonpublic  street  in  any  proper  In  Elliott  on  Roads  and  Streets,  p. 
■tou;  iDd  the  power  to  purchase  or  60^  note,  it  is  said.  In  speaking  of  this 
eoniieniii  it  is  usually  a  different  power  decision,  that,  "  We  cannot  assent  to  the 
(rom  that  to  improve  a  public  street,  doctrine  that  the  property  of  a  private 
■Dd  iht  liwi  relative  to  the  improve'  corporation,  although  a  toll  road,  can 
mcDioi  itreeta  cannot  be  applied  to  a  be  improved  at  the  expense  of  adjoin- 
pbokrasd.  Wilson  i>.  Allegheny  City,  Ing  property  owners  under  a  statute 
n  P».  St  371.  authorizing  the  improvement  of  sireeta 
A  dtf  cannot,  under  an  authority  to  and  highways,  for  we  think  the  term 
c^ltdindwiden  certain  streets,  widen  highways  means  public  ways  in  the 
t  turnpike  road  within  its  limits,  and  strict  sense ; "  aUo,  "  We  think  It  clear 
**»»  tike  costs  on  the  abutting  owneri,  that  under  an  authority  to  improve 
^"n  r.  Alleghany,  85  Pa.  St.  114.  streets,  a  municipal  corporation  would 
^W  in  Stale  v.  New  Brunswick,  30  have  no  right  to  improve  a  turnpike 
^- 1' L.  395,  [t  was  held  that  a  turnpike  road,  since  the  right  to  take  tolls  Im- 
rotdwti  practically  one  of  the  streets  poses  upon  a  private  corporation  the 
oftliecl^.notwithstandingthefactthat  imperative  dutv  of  keeping  its  road  in 
toll  ina  collected  by  the  company  for  proper  condition  for  travel,  and  the 
putingover  it,  and  that  it.  in  thejudg-  municipality  cannot  cast  the  burden 
QMDt  of  the  city,  its  healt)^  comfort,  or  upon  the  property  owners." 
protperitT  required  it,  it  might  order  3.  In  Versailles,  etc.,  Turnpike  Co.  r. 
the  ttreei  to  be  regulated,  graded,  and  Versailles  (Ky.  18S9),  10  S,  W.  Rep. 
paved  at  the  expense  of  the  owners  or  180,  it  is  said,  that  while  the  duty 
tccLpantt  of  the  lota  fronting  on  it,  is  imposed  upon  the  town  to  keep  Its 
■nd  it  was  no  excuse  for  the  owners  to  streeta  in  a  condition  fit  for  public  use, 
•>r  that  the  rights  of  the  turnpike  and  a  power  is  given  to  levy  and  col- 
company  were  infringed;  that  the  im-  lect  necessary  taxes  for  that  purpose, 
pntvement  was  presumed  to  be  for  the  including  the  atreet  upon  which  the 
benefit  ol  the  owners  and  to  Increase  company's  road  is,  the  company  la  not 
tbe  intrinsic  value  of  their  lots,  and  releaaed  from  It*  obligation,  nor  can  It 
Ibere  was  no   injuatlce   In    requiring  claim  exemption  from  its  original  un- 

Sthe  expense  of  an  improve-  dertaking  to  keep  in  proper  repair  that 

was  to  contribute  to  their  part  of  its  road  within  the  town  limits 

'njayment  and  to   promote  their  in-  until  It  clearly  appears  that  it  has  rata- 

Kreiiis;  and  that  there  was  no  vested  hly  diminished  its  toll;  it  cannot  claim 

■ightinthe   owners  of  adjacent  lands  and  enjoy  the  benefit  of  tbe  full  amount 

to  require  the    turnpike  company  to  of  tolls  on  its  road,  and  at  the  same 

bnrthat  expense,  norto  have  the  road  time  shift  the  burden  of  keeping  It,  or 

totttinned  at  its  orfginal  grade.  any  part  of  it.  in  repair,  to  the  town. 

See  State  f.  New  Brunswick,  ja  N.  J.  ).  State  v.  Passaic.  4a  N.  J.  L.  314; 

L-  5*8.  where  the  decision  was  afGrmeiJ  State  v.  New  Brunswick,  33  N.  J,   L. 

npmi  the  ground  that  a  dedication  by  $^,aJirmiMf  30  N.  J.  L.  393;  Jersey 
843 
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X.  Ll&BILITT  lOS  NlOLIcmnCB.  —  A  turnpike  company,  like 
other  employers,  is  liable  for  the  negligence  of  its  agents  ;  such 
as  letting  down  a  bar  upon  a  traveler,  etc.* 

TTTBH-TABLEa 

I.  iDJuricB    to     Children     by    Turn-  3.  Contributory  N  e g  I  i  g  e  n  r  e  of 

Tables,  344.  Child,  348. 

1.  GfneralJf«le  of  Liabilily,  m.  II.  Injuries  10    Bmploy£a    by   Turo- 

3.  Evidence,  .347.  Tabled,  349. 

I.  IirjuBlls  TO  CmLDBBH  BT  Tnui- TABLES— 1.  General  Bd1«  of 
Liability. — The  general  rule  of  liability,  as  laid  down  by  the  Su- 
preme Court  of  the  Untied  States  and  adopted  by  the  great  major- 
ity of  the  state  courts,  is,  that  if  a  railway  company  leaves  a  turn- 
table, or  other  like  machinery  upon  its  own  property  likely  to  at- 
tract children,  so  unsecured  that  children  may  put  it  in  motion,  the 
company  is  negligent,  and  if  a  child  is  injured  thereby,  will  be  lia- 
ble in  damages;^  it  is  immaterial  whether  the  turn-table,  at  the 
time  of  the  accident,  was  operated  by  the  child  injured  or  by  a 

City  V.  SUte,  30  N,  J.  L.  511 ;  State  v.  t.  In  Stout  -v.   Sioui  City,  etc.,  R. 

Jersey  Citv.  J9  N.  J.  L.  441 ;   State  v.  Co.,  17  Wall.  <U.  S.)  657,  it  waa  held 

Atlantic  City,  34  N.  J.  L.  99,  that  a  child  could  recover  in  an  ac- 

In  BllloEt  on  RoadE  and  Streeti,  p.  tion  brought  in  hfs  onn  name  for  in- 
61,  it  is  said  that,  "  If  the  citizens  are  juries  received  while  playing  on  a  turn- 
compelled  to  treat  the  way  as  a  street,  table,  when  it  appeared  that  the  land 
by  paying  the  expenses  or  Improving  on  which  the  turn-table  was  situated 
and  repairing  it,  the  private  corpora-  was  unincloeed,  and  that  the  company 
tion  must  certainly  lose  its  right  to  had  failed  to  lock  or  otherwise  secure 
claim  the  way  as  its  private  propertj-,  the  turn-table  from  interference  by 
since  it  cannot  be  both  a  turnpike  and  trespassers.  See  also  Gulf,  etc.,  R.  Co. 
•  street.  It  may  be  that,  as  against  the  v.  Styron  (Tei.  1886),  i  S.  W.  Rep. 
municipality,  the  citizens  might,  in  some  161 ;  Bridger  v.  Ashevllle,  etc.,  R.  Co^ 
cases,  be  estopped  while  the  private  25  S.  Car.  24;  Callahan  t:  Eel  River, 
corporation  would  not  be;  but  certain-  etc.,  R.  Co..  92  Cal.  tJ9;  O'Malley  v.  St. 
ly,  ir  the  private  corporation  knows  Paul,  etc,  R.  Co.,  43  Minn.  ]3g. 
that  the  way  is  claimed  as  a  street  and  The  doctrine  of  the  Supreme  Court 
that  nionej'  is  expended  upon  it  as  of  the  United  States  has  been  fol- 
such,  it  may,  on  the  same  principle  lowed  in  Gulf,  etc.,  R.  Co.  r.  Stvron 
which  is  held  to  estop  the  propertv  (Tex.  1886),  i  S.  W.  Rep.  161;  Evan- 
owner,  be  estopped  to  aver  that  it  is  stch  v.  tiulf,  etc.,  R.  Co  ,  61  Tex.  34; 
not  a  street,  but  a  turnpike."  Houston,  etc.,  R.  Co.   t.   Simpson,  60 

1.  Nolensville  v.  Gause,  76  Ind.  141 ;  Tex.    103;   Gulf,  etc.,  R.   Co.   v.   Mc- 

40   Am.  Rep.   114;  Dudley   v.   Canal  Whirter,  77  Tex.  3561   i^Am.  St.  Rep. 

Bank,  5   La.  Ann.   297,  where  a  gate  755;  Fort  Worth,  etc.,  R.  Co.  i;.  Meas- 

was  closed  at  an  unuEual  hour,  and  in-  Icb,  Si   Tex.  474;  Kefie   v,  Milwaukee, 

stead  of  a  gate,  a  bar  was  uee'd,  which  etc.,  R,  Co.,   11    Minn.   207 ;  O'Malley 

was   not   easily   discernible   at   night,  v.  St.  Paul,  etc.,  R.  Co.,  43  Minn.  289 ; 

and    against  which    plaintiff's    horse  Twist  v.  Winona,  etc.,  R.  Co.,  39  Minn, 

struck  his  head  and  was  killed.  164;  37  Am.  &  Eog,  R.  Cas.  336;  Na- 

But  where  a  gate  keeper,  to  prevent  gel    v.  Missouri   Pac.    R.    Co.,  75  Mo. 

the  passage  of  travelers  apparently  at-  653;  4]  Am.  Rep.  418 ;  10  Am.  K  Eng. 

tempting  to  drive  bv  without  the  pay-  R.  Cas.  702 ;  Barrett  v.  Southern  Pac. 

ment  of  toll,  suddenly  lowers  the  gate,  R.  Co.,  gi    Cal.   196;  Callahan   u.  Eel 

whereby  an  occupant  of  the  carriage  is  River,  etc.,  R.  Co..  91  Cal.  89;  Union 

injured,  the  company  is  not  held  liable  Pac.  R.  Co.  v.  Dunden,  37   ICan.  1;  34 

■s  for  a  willful  injurv.   Brannen  v.  Ko-  Am.  &  Eng,  R.  Cas.  8S;  Kansas  Cent. 

Itomu,  etc..  Grave)  Co.,  115  Ind.  115.  R.  Co.  v.  Fitzsimmons,  23   Kan. £86; 
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^K4«i  tQ  Gbildrt 

«{^e«r  V.  Ash«ville,  etc.,  R.  Co.,  25  ofgomsuponlttopUv.  The  lurn-tsble, 

U^*»-.  34;  IllwBco  R.   &   Nav,  Co.  1'.  being  flius  ftttracUve",  presented  lo  the 

if?;'1ck,  I  Wash.  146;  13  Am.  St.  Rep.  natural  inetincts  of  ^oung   children  a 

gC  ^5  Am.  &  Eng.  R.  Cae.  6S;  Fer-  strong  temptation  ;  and  such  children, 

fe,  ^  V.  Columbus,  etc,  R.  Co,  75  G«.  following,  as  they  must  be  expected  to 

..I'h^ates  V.  Louiiville,  etc.,  R.  Co.,  90  follow,  thone  natural  Instincts,  were  thjs 

fijii^'   36;    Atchison,   etc.,   R.   Co.  v.  allured  into  a  danger  whose  nature  and 

H    ^,  iiNeh,   331;   10   Am.  &   Eng.  extent  thej-,  being  without  judgment  or 

""  Cas.  742 ;  Walsh  o.  Filchburg  R.  discretion,  could  neither  apprehend  nor 

Co.,67  Hun(N.  Y.)  ^41  Koonsr.  SC.  appreciate,    and    against    which   thej 

Louis,  etc.,  R.  Co.,65  Mo.  S93;  Kolstl  could    not    protect    themEclves.      The 


'.  Minneapolis,   etc.*;   R.   Co.   (Mini 
iS^f),  19  Am.  &  Eng.  R.  Gas.  140. 

For  B  railroad  company  to  leave  a 
dangerous  machine,  such  as  a  turn-ta- 
ble, unfastened  in  a  city  lot  which  Ii 
not  eecurelT  Inclosed,  and  where  peo- 
(rie  and  children  are  wont  to  visit  and  him,  the 
pass  Ihroueh.  is  negligence.  And  If 
in  intsnt  of  ten  or  twelve  years  of  age 
nsorts  to  the  turn-table,  and  in  rid- 
ing upon   it  is  seriously  injured,  the 


difference  between  the  plaintiff  's 
tion  and  that  of  a  voluntary  trespasser, 
capable  of  using  care,  consists  in  this, 
that  the  plaintiff  was  induced  to  come 
upon  the  defendant's  turn-table  by  the 
defendant's  own  conduct,  and  that,  as  to 
turn-table  was  a  hidden  dao- 
T,  a  trap." 

tn  St.  Louis,  etc..  R.  Co.  v.  Bell,  81 
t.  76,   the  turn-table  was  a  skeleton 
ructure  not  covered  with  planks,  and 
nilroad  company  is  liable  In  damage!     not  protected  bj'  a  wall,  except  where 
ior  lucb  injuries  to  the  infant,  and  this     the  rails  of  the  switch  intersected  it. 
i>  M  Dotwithstanding  the  father  of  the     The  turn-table  was  not  near  any  public 


t  permitted  her 
tnm-tible  to  carry  brelikfast  to  1 
brother  who  had  been  left  by  the  fathe: 
to  prelect  other  property  of  the  com 
psoj.  The  fault.  If  any,  of  the  father, 
U  Dot  attributed  to  the  infant,  the  b< 
lion  being  brought  by  the  infant  he 
•dr.  Ferguson  v.  Columbus,  etc,  i 
Co,  75  Ga.  637. 
In  Keffe  r.  Milwaukee,  ( '       "     " 


tnilrowi  company  Is  not  required  tl 
"■ll^e  it)  lands  a  safe  playground  for 
"ildren.  U  has  the  same  right  I 
tnaintsin  and  use  its  turn-table  that  any 
Wowner  has  to  use  his  property.  11 
'•not  in  insurer  of  the  lives  or  limbs 
of  joung  children  who  play  upon  ii 


street  nor  in  a  place  where  the  public 
were  in  the  habit  of  passing.  It  was 
fastened  with  a  latch  which  prevented 
it  from  being  turned  by  accident,  but 
was  not  locked,  so  as  to  render  it  im- 
practicable for  boys  to  open  or  with- 
draw the  latch  and  move  the  table. 
The  court,  after  an  examination  of  the 
testimony,  decided  that  In  view  of  the 
Isolated  position  in  which  the  turn- 
207,  Young,  J,  said  ;  "  We  table  was  located,  the  proofs  failed  to 
h  the  defendant's  counsel  that    show  that   the  railway   company  was 

f;ullty  of  such  want  of  care  as  could 
awfully  charge  It  with  damages  for 
the  accident. 

SMiiilt7  SwpUrad  In  FutenUic.— In 
Bates  17.  Louisville,  etc,  R.  Co,  90 
in.  36,  it  was  held  that  while  a  rail- 
way companv  should  secure  a  tum- 
picmisciT  We  merely  decide' that  when  table  sufficiently  to  keep  it  in  place,  it 
I'Kli  before  young  children  a  tempta-  is  not  incumbent  on  the  company  to 
™a  which  it  has  reason  to  believe  wilt  fasten  It  so  that  a  boy,  or  bovs,  could 
«!  them  into  danger,  it  must  use  ordl-  not  displace  the  fastening  and  put  it  in 
?*T  rare  lo  protect  them  from  harm,     motion. 

"bit  would  be  proper  care.  In  any  In  an  action  against  a  railway  com- 
^ttiliuit,  In  general,  be  a  question  for  pany  tor  negligence  In  not  properly 
11*  jury,  upon  all  the  circumstances  of  securing  a  turn-table,  whereby  a  child 
t^be  cite."  The  same  judge  also  said  :  of  six  years  of  age  received  injuries 
To  treat  the  plaintiff  as  a  voluntary  causing  death,  the  fact  that  prior  to 
«ipM»er  Is  to  ignore  the  averments  the  accident,  an  agent  of  the  com- 
"  ">e  complaint,  that  the  turn-table,  pany  tied  the  turntable  vrith  a  rope  so 
■bich  wig  situate  In  a  public  (by  which  that  it  could  not  be  revolved  unless  the 
*f  understand,  an  open,  frequented)  rope  were  cut  or  untied,  does  not  re- 
plice,  wu,  when  left  unfastened,  very  lieve  the  company  from  liability  for  Its 
'''■Wtive,  and,  when  put  in  motion  by  negligencein  notadoptlngmore  secure 
™i,wigdaiigerous  to  youngchlldren,  fastenings,  where  It  is  shown  that  the 
y"honi  It  could  be  easily  put  In  mo-  agent  knew  children  were  attracted  to 
'"K.indmany  oflhem  werein  the  habit  the  machine  and  n 
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playmate*  To  render  the  company  liable,  it  is  not  necessary  to 
show  that  it  was  the  owner  of  the  turn-table.  It  is  sufficient  if  it 
appear  that  the  turn-table  was  in  charge  of,  or  under  the  control 
of,  the  company.*  It  is  for  the  jury  to  decide  whether  the  com- 
pany exercised  due  care  in  keeping  the  turn-table  fastened.* 

But  the  rule   of  the  United  States  Supreme  Court   is  not  fol- 
lowed in  either  Massachusetts  or  New  Hampshire,  it  being  held  in 

plaj-ing  on  it,  and  that  this  method  of  it  did,  and  allowing  it  to  remain  In  the 
securing  It  had  in  the  part  proved  \n-    coDdition,  »  shown  bj  the  tCBtlmony. 


sufficient.  Illwaco  R.  &  Nav.  Co.  v.  Atchison,  etc.,  R.  Co.  v.  Bailer, 
Hedrick,!  Wash.  446;  31  Am.  St.  Rep.  Neb.  333;  10  Am.  &  Eng.  R.  Cks. 
169;  45  Am.  &  Eng.  R.  Cas,  68.  In  Walsh  b.  Filchburg   R.   Co, 


Hedrick,!  Wash.  446;  31  Am.  St.  Rep.     Neb.  333;  10  Am.  &  Eng.  R.  Cas.  741. 

'      45  Am.  &  Eng.  R.  Cas,  68.  In  Walsh  b.  Filchburg   R.   Co,,  67 

Nagel  V.  Missouri  Pac,  R.  Co,,  7c     Hun  (N.  Y.)  604.  Herrlck,   ].,  said  : 


"  In  this  case,  while  the  turn  table  was 

Eng.  R.  Cas.  703  ;   Barrett  v.  Southern  on  the  defendant's  own  land,  yet  it  al- 

Pac.  R,  Co.,  91  Cal.  296.  lowed  the  public  to  use  that  land  for 

Netlicenee  of  B«ai»on«lIde   Panon. —  manj  of  the   purposes  of  a  hlghwav ; 

A  railwaj   compan)'   is  liable  for   Its  while   situated  In  a   populated   neigh - 

negligence  in  leaving  a  turn-table  un-  borhood  it  was,  so  far  as  ease  of  access 

guarded  and  unfestened,  even   If  the  was    concerned,  Eubstantially    unin- 

negligence  of  a  responsible  person  who  closed  ;  it  was,  to  an  extent,  overgrown 

turned  it,  contributed  to  tbe  accident,  with  grass  and   weeds,  a  place  wher« 

Gulf,  etc.,    R.   Co.   r,  McWhiner,  77  the  children  of  the  neighborhood  might 

Tex.  356;  19  Am.  St.  Rep.  "jc,^.  naturallj'  go  for  amusement;  the  tum- 

3.  Nagcl  V.  MUsouH  Pac,  K,  Co.,  75  table  was  e»si\y  handled,  and  as  wea 
Mo.  653;  41  Am.  Rep.  418;  10  Am.  &  demonstrated  bj  this  case  and  othera, 
Eng.  R,  Cas.  703.  In  this  case  it  was  was,  when  in  motion,  liable  to  In- 
held  that  where  a  petition  Etated  In  flict  injury;  children  came  there 
substance  that  the  defendant  railroad  from  time  to  time  to  play  with  tt ; 
company  "  used  and  operated  a  turn-  under  such  circumstances,  it  seems  to 
table  in  connection  with  its  railroad,  me,  that  It  was  a  question  for  the  jury 
ind  that  it  was  the  duty  of  the  com-  to  say  whether,  under  all  the  cfrcum- 
""'"""'  ...........  glances,  the  defendont  had  invited,  al- 
lured, or  enticed  the  plaintiff  upon  it« 
lent  to  a  charge  that  the  defendant  premises,  or  to  play  with  the  turn-table, 
company  controlled 'the  turn-table,  and  if  It  bad,  whether  such  turn-table 

S.  The  question  of  due  care,  when  was  left  in  such  a  condition  as  to 

negligence  Is   charged  against  a  rail-  charge  it  with  any  resulting  Injury." 
road   company  on  account  of  leaving        Inatmetlona. — An    instruction    that. 

Its  turn-table  unfastened,  is  one  for  the  If  the  jury  believes  from  the  evidence 

jury,  and  the  charge  that  the  failure  of  that  the  pialntifFs  negligently  permit- 

the  company  to  fasten  its  table  under  a  ted  their  son  to  wander  from  his  home 

condition  of  facta  stated  would  be  neg-  and  go  upon  the  turn-table  of  the  de- 

ligence,  would  be  an  invasion  of   the  fendant  railway  company,  and  he  was 

province  of  the  jury  and  was  properly  litlled  by  said  turn-table,  that  the  child 

refused.     Houston,   etc.,   R.    Co,   v.  was  so  young  and  incTperfenced  as  not 

Simpson,  60  Tei.  103.  to  possess  sufficient  judgment  to  warn 

Tbe  questions  whether  the  defend-  him  of  the  danger  of  the  place,  or  the 
ant  had  anything  to  do  with  the  turn-  character  of  the  machinery,  that  he 
table,  whether  the  defendant  was  neg-  was  killed  by  the  negligence  and  care- 
ligent  or  not,  and  whether  the  plaintiff  lessness  of  the  defendants  in  not  prop- 
was  guilty  of  contributory  negligence  erty  guarding  or  protecting  their  turn- 
e  questions  of  fact  to  he  de-  table,  and  keeping  children  from  plar- 

"""  ""-    ' —  ' 1   the   evi-  ing  on  the  same,  they  will  find  for  the 

■1.  PItzsim-  plaintiffs,  is    erroneous.     It  would  be 

mons,  32  Kan.  686.     It  should  be  left  equivalent  to  saying,  that  If  the  parents 

to  the  jury  to  find  from  the  testimony  sent  their  boy  and  encouraged  him  to 

whether,  under  all  the  circumstaoces,  resort  to  this  machine  as  a  playground, 

the  defendant  was  guilty  of  negligence  they  would  still  be  entitled  to  recover, 

in  erecting  the  turu-table  at  the  place  notwithstanding   tbelr  negligence,  be- 
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those  states  that  a  railroad  company  is  not  liable  for  injuries  sus- 
tainect  by  a  child  while  playing  upon  a  turn-table,  either  upon  the 

fround  of  an  implied  invitation  to  come  there,  or  of  a  duty  on 
the  part  of  the  company  to  refrain  from  ordinary  negligence  in  its 
management  of  the  turn-table.* 

1.  SridsiiM. — Persons  who  are  experts,  or  have  been  employed 

avw  tbe  machine  was,  through  the  switch   padlock,  which  being  locked 

iitel[geiice   of   the  railroad  company,  prevented  the  lever  from  being   uied 

IcR  10  Ibat  it  could  b«  tteed  b^  chfl-  unless  the  staple  was  drawn.     At  the 

dren  for  such    purposes.     Thus   the  time  of  ibe  accident  the  turn-table  was 

pltiDti^  would  be  allowed  to  recover  fastened  bj  the  toggle,  but  It  was  a 

for  their  own    negligence,   without  controverted    point  whether  the  pad- 

which  the  accident  could  not  have  hap-  lock  was  then   locked.    When  secured 

pCDcd.    Koons   V.   St.   Louis,  etc.,  R.  bv   the   toggle  and    not   locked  with 

Co.,  65  Ho.  591.  the    padlock,   the    turn-table    could 

II  (here  is  evidence  tending  to  ahow  not  be  set  In  motion  br  a  boj  of  the 

llisl  tbe  table  was  well  fastened,  and  age  and  strength  of  the    plaintiff. 

ttut  it  could  not  have  been  unfastened  Upon    these   facts  we   think    the   ac- 

bjtcbildol  tenderage,itistbedutyof  tiun  cannot  be    maintained.    The   at- 

th«  court  to  give  an  instruction  fairlj  leged  negligence  complained  of  relates 

Hibmitting   to   the  jury    whether  the  to  the  construction  and  condition  of  the 

KrriDta  of  the  corporation  had  so  fast-  turn-table,  and  it  is  not  claimed  that 

ntd  itt  turn-table  that  children   nan  thedefendants  were  guilty  of  any  active 

itijtria  could  have  unfastened  It,  and  misconduct  towards  tbe  plalntlif.    The 

medlt.    Evansich  i>.  Guir,etc.,  R.  Co.,  right  of   a   landowner   in  the  ukc  of 

61  In.  14,  his  own  land  is  not  limited  or  qualified, 

L  Dsaiels   v.   New   York,   etc.,    R.  like  the  enjoyment  of  a  right  or  prlvi- 

Co..  lu  Mass.  349.    In  this  case,  it  was  lege  fn  which  others  have  an  interest, 

tield  last  a  railroad  compnuy  was  not  as  the  use  of  a  street  for  highway  pur- 

lUble  for  Injuries   to  a  child  placing  poses   under  the  general  law,  or  tor 

upani  turn-table  situate  upon  its  own  other  purposes  under  special   license. 

prnniui,  about  six  hundred  teet  from  ...     At  the  time  of  bis  injury,  the 

too  highways,  and  left  unlocked  and  plain tiR  was  using  the  defendant's 

unguirded,  on  the  ground  that  It  was  premises  as  a  playground  without 

■n  (ttractive  object  to  children,  where  right.     The  turn-table  was  required  In 

>iu  only  thing  to  show  that  it  was  at-  operating  defendant's  railroad.    It  was 

inctive,  was  that  it  had  large  upright  located  on  its  own  land  so  far  removed 

ilsndtrdsor  guys  twelve  or  fifteen  feet  from  the  highway  as  not  to  interfere 

is  he^t,  which  could  be  seen  for  a  with  the  convenience  and  safety  of  the 

«>nii(krBble  dIsUnce.  public  travel,  and  It  was  not  a  trap  set 

In  frost  V.  Eastern  R.  Co.,  64  N.  H.  for  the  purpose  of  injuring  trespassers. 
>M,CUrk,  ].,  said:  "The  ground  of  Under  these  circumstances,  the  de- 
tbeictkni  is,  that  the  defendants  were  fendant  owed  no  duty  to  the  plaintltT; 
goilly  of  negligence  in  maintaining  a  and  there  can  be  no  negligence  or 
■utD-tible  Insecurely  guarded,  which,  breach  of  duty  where  there  Is  no  act  of 
KingwrongfuIIy  setin  motion  by  older  service  which  a  party  is  bound  to  per- 
'n;!,  csiued  an  injury  to  the  plaintiff,  form  or  fulfill.  A  landownerls  not  re- 
*ho  wu  It  that  time  seven  years  old,  quired  to  take  active  measures  to  in- 
"id  su  attracted  to  the  turn-table  by  sure  the  safety  of  intruders,  nor  is  he 
lie  nolle  ot  the  older  and  larger  boya  liable  for  an  Injury  resulting  from  tbe 
''"^log  and  playing  upon  it.  The  lawful  use  of  his  premises  to  one  en- 
■orn-tible  wu  situated  on  the  de-  taring  upon  them  without  right.  .  .  . 
fendut't  land,  about  sixty  feet  from  We  are  not  prepared  to  adopt  the  doc- 
•he  public  street,  in  a  cut  with  high,  trine  of  SIoui  City,  etc.,  R.  Co.  t'. 
^  embankments  on  each  side;  and  Stout,  17  Wall.  (IL  S.)  657,  that  the 
""» land  on  each  side  was  private  prop-  owner  of  machinery  or  other  property 
"<T  and  fenced.  It  was  fastened  by  a  attractive  to  children  Is  liable  for  In- 
^%^t.  which  prevented  Its  being  set  juries  happening  to  children  wrong- 
is  motion  unless  the  toggle  was  drawn  fully  Interfering  with  It  on  his  own 
h;  1  lever,  to  which  was  attached  a  premises.  The  owner  is  not  an  insurer 
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in  railroading,  are  competent  to  give  their  opinions  as  to  the  prac- 
ticability of  securely  fastening  or  fencing  a  turn-table.'  Proof  of 
a  custom  of  railroads  to  keep  their  turn-tables  locked,  is  immate- 
rial upon  the  question  of  negligence  of  the  defendant  in  failing  to 
do  so;*  and  so  is  evidence  of  a  custom  to  keep  them  unfastened  at 
all  times,*  but  evidence  that  the  fastenings  were  similar  to  those  in 
general  use  by  railways,  is  admissible.^  It  may  be  shown  that 
the  company  had  notice  of  the  lack  of  proper  fastenings  on  its 
turn-table,'  but  a  witness  may  not  be  asked  whether,  if  the  child 
injured  had  been  strong  and  healthy,  he  would  have  survived," 
3.  Contributory  HeglJ^nee  of  Child. — Although  a  minor,  killed 

of  the  Barety  or  Infant  irespHsaen,  One  quainted  with  the  character  and  loca- 

having  in  bUposseEglon  agricultural  or  tion  of  a  turn-table,  he  may  testify  that 

mechanical  tools  Is  not  respoDsible  for  it  was  dangerous  for  children  to  ride 

injuries  caused  to  trespassers  by  care-  thereon,      Bridger   v.    ABheville,   etc^ 

less  handling.    .   .   .    The  owner  is  un-  R.  Co.,  35  S.  Car.  24. 

dernoduty  to  a  mere  trespasser  to  keep  1.   Koons  v.   St.  Louis,  etc.,  R.  Co., 

bis  premises  safe ;  and  the  fact  that  the  65  Mo.  ^93. 

treapaKser  is  an  infant  cannot  have  the  S.  Evidence  of  the  custom  of  rail- 
effect  to  raise  a  duty  where  none  oth-  ways  to  lieep  turn-tables  unfastened  at 
erwise  exietE."  all  times,  whether  in  actual  use  or  not. 

The  court  of  appeals  of  New  Tork,  and  whether  inclosed  or  in  an  open 
(n  McAlpln  u.  Powell,  70  N.  Y.  ia6;  26  public  place,  is  Inadmissible.  'Die  ques- 
Am.  Rep.  1155,  said,  in  speaking  of  tlon  is,  whether  the  defendant  secured 
Railroad  Co.  p.  Slout,  17  Wall.  (U.  S.)  the  turn-table  as  careful  and  prudent 
O57,  and  similar  decisions:  "  We  are  men  would  ordinarily  do  under  like  cir- 
not  now  called  Co  express  an  opinion  cumslances.  Illwaco  R.&  Nav.  Co.  v. 
as  to  the  soundness  of  these  decisions  Hedrick,  i  Wash.  446 ;  13  Am.  St.  Rep. 
in  such  a  case,  and,  while  we  are  not  169;  45  Am.  &  Eng.  R.  Cas.  6S. 
prepared  to  uphold  them,  it  is  enough  But  where  the  plaintiff  had  been  al- 
to say  that  the  facts  are  by  no  means  lowed  to  show  that  one  railroad  kept 
analogous."  its  turn-table  locked,  it  was  held  proper 

But  in  the  late  case  of  W  a  1  s  h  u.  to  allow  the  defendant  to   show  in  re- 

Fltchburg   R.  Co.,  67    Hun    (N.   Y.)  ply,  as  bearing  on  the  queslion  of  negli- 

£04,   the    supreme   court  of  the   same  gence,  that  other  companies  did   not 

state  held  that  it  was  for  the  jury  to  say  keep  their  turn-tables  locked.     Bidgen 

whether,  under  all   the  circumstances,  v.  Asheville,  etc.,  R.  Co.,  27   S.  Car. 

the  company  had  invited,  allured,  or  456;  13  Am.  St.  Rep.  653. 

enticed  the  plaintiff  upon  its   premises  4.  Kolsti  v.  Minneapolis,  etc.,  R.  Co. 

ortoplay  with  the  turn-table,  and,  if  it  (Minn,    i  884I,    19  Am.  &   Eng.   R. 

had,  whether  the  turn-table  was  left  in  Cas.  140. 

such  a  condition  as  to  charge  the  de-  E.  It  is  competent  to   prove  allega- 

fendant  with  any  resulting  injury.  tions  that>a  railway  company  had  no- 

1.  Bvldanoe. — A  witness  who  has  been  tice  of  the  lack  of  proper  fastenings  on 

employed  in  railroad  work  for  twenty-  one  of  their  turn-tables,  by  the  testi- 

five  years,  part  of  the  time  in  charge  of  mony  of  a  boy,  that  he  and  other  boys 

a  turn-table,  is   competent   to   answer  had  played  about  a  year  and  a  half  be- 

the  question,  "  Would  It  be  practicable  fore  the  trial  on  the  turn-Uble,  and  that 

to  lock  or  fence  turn-tables?"     KoUti  it  was  unfastened,  and  by  the  produc- 

*.   Minneapolis,  etc.,    R.   Co.   (Minn,  tlon  of  an  appearance  docket,  showing 

18S4),  19  Am.  &  Eng.  R.  Cas.  140.  But  that  suit  bad  been  instituted  against  the 

witnesses  who  are  not  experts  cannot  company  for  Injuries  suffered  by  one  of 

give  their  opinion  as  to  whether  or  not  the  boys,  who  was  at  that  date  playing 

a  turn-table  is  a  dangerous  machine,  or  on  the  turn-table.     Fort  Worth,  etc-, 

as  to  whether  or  not  it  was  negligence  R.  Co.  v.  Measles,  81  Tex.  474. 

on  the  part  of  the  company  to  leave  it  t.  Where   the  attending  pbygician 

unfastened  or  without  covering.  Koons  bad  testified  that  the  child,  who  was 

n.  St.  Louis,  etc.,  R.  Con  6j   Mo.  593.  fiail  and  weak,  died  from  the  iojuries 

lliough  if  a  witneH  is  personally   ac-  received  from   the  turn.table,  it   waft 
348 
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while  playing  upon  the  turn-table  of  a  railroad  company,  has  suffi- 
cient knowledge  to  know  that  it  is  wrong  to  trespass  upon  a  turn- 
table, yet,  if  he  had  no  knowledge  that  playing  there  was  unsafe 
or  dangerous,  it  cannot  be  said  that  he  was  guilty  of  contributory 
negl^nce.'  If,  however,  a  child  knows  that  he  has  no  right  to 
play  upon  a  turn-table,  and  that  it  is  dangerous  to  do  so,  he  is 
guilty  of  such  contributory  negligence  as  will  bar  a  recovery  for 
injuries  sustained  * 

n.  IinntlES  TO  ExPLOTis  BT  Tuut-Tables. — Whatever  the  char. 
ader  or  capacity  of  a  turn-table,  if  it  is  sufficient  to  do  the  work 
required,  without  danger  to  those  servants  of  the  company  re- 
quired Co  be  present  and  about  it  while  in  use,  the  company  is 
not  liable  for  an  injury  sustained  by  an  employ^.'     The  question 

sol  error  for  the  court  to  exclude  a  itand  and  comprehend  the  full  «itent 

quesdon  put  to   such   witness,  as  to  of  Ibe  danger  to  which  his  conduct  ex- 

whether  or  not,  if  the  child  had  been  poses  him.    Twist  -v.  Wtnona,  etc.,  R. 

htalthj,  it  would   have   survived  the  Co.,  39  Minn.  164;  37  Am.  &   Eng.  R. 

inju^,    Illwaco   R.   &  Nav.  Co.   v.  CaK.  336. 

Kedrick,  I  Wash.  446;  23  Am.  St.  Rep.  In   a   suit   bj   a  child  for   damages 

169;  4J  Am.  &  Eng.  R.  Cos.  68.  claimed  on  account  of  injuries  inflicted 

1.  In  Union  Pac.  R.  Co.  v.  Duaden,  b;   the  turn-table  of  a   rallwaj'  com- 

EKiD.  I ;  u  Am.  &  Eng.  R.  Css.  88,  panj,  after  the  court  had  properly  in- 
orton.  C.  J.,  said:  "  As  to  the  ques-  structed  the  jury  as  to  the  degree  of 
tion  whether  the  deceased  knew  it  was  care  requisite  in  the  child  to  avoid  in- 
viong  to  play  upon  the  turn-table,  an  jurv,  it  was  not  error  to  charge  them, 
imwer  either  war  would  not  have  af-  "If  jou  believe,  from  the  evidence, 
Icctcd  the  case.  He  might  have  known  that  the  plaintiff  had  intelligence 
llut  it  iris  wrong  to  trespass  upon  the  enough  to  appreciate  the  peril  of  get- 
property  of  the  railroad  company,  and  ting  on  the  defendant's  turn-table  in 
jct  hare  had  no  knowledge  that  the  the  manner  that  the  evidence  shows 
uwoi  the  turn-table  was  dangerous,  or  he  did  ;  or  if  jou  believe  that  he  was 
cen  unsafe.  If  the  company  had  warned  by  defendant's  employ^  not 
prcKnted  the  inquiry  whether  the  de-  to  get  on  sucb  table,  that  It  was  dan- 
ceued  knew  that  it  was  dangerous,  or  geroua  to  do  go,  and  said  plaintiKF  un- 
oiuile  to  play  upon  the  turn-table,  a  derstood  and  appreciated  such  warn- 
■holly  different  question  would  be  be-  ing,  but  did  nevertheless  get  on  sucb 
brtni  lor  determination."  turn-table,  and  is  thereby  the  direct 
■.III  boy  nearly  ten  years  and  a  cause  of  his  injury,  you  will  find  for 
JHlf  old,  of  average  intelligence,  who  the  defendant**  Houston,  etc.,  R.  Co. 
Iw  been  frequent^  in  the  vicinity  of  a  v.  Simpson,  60  Tex.  103. 
"ilwiy  inm-table,  and  haa  a  general  S.  East  Tennessee,  etc,  R.  Co.  v. 
toDwledge  of  its  structure  and  opera-  Toppins,  10  Lea  (Tenn.)  58;  11  Am. 
tion,  who  has  been  repeatedly  warned  &  Eng.  R.  Gas.  133. 
''J  hii  father  that  It  Is  dangerous  to  In  an  action  against  the  owner  of  a 
f1*J  upon  it,  and  told  not  to  do  so,  railroad,  brought  by  a  servant  to  re- 
■hn  ilio  knows  that  the  railway  com-  cover  damages  for  a  personal  injury 
P>nT  prohibits  children  from  playing  sustained  by  reason  of  a  locomotive 
on  the  table,  and  that  he  has  no  right  running  upon  the  plaintiff  from  a  turn- 
to  pity  upon  it,  that  it  Is  dangerous  to  table,  while  turning  upon  it,  In  con- 
I'o  to,  engages  with  other  boys  in  sequence  of  the  want  of  a  sufficient 
iwin^ng  upon  It  while  In  motion,  and  brake,  evidence  is  competent  on  the 
■  injured  by  bis  foot  being  caught  be-  part  of  the  owner  of  the  road  to  show 
'**'n  the  arm  of  the  table  and  the  that  the  person  who  had  chaise  for  him 
'ti'iatiary  abutments,  he  Is  guilty  ot  of  all  the  engines  on  the  road,  had 
'''I' contributory  negligence  as  will  given  instructions  to  the  engineers  be- 
™  »  recovery  for  the  injuries  aus-  fore  the  accident  to  have  the  wheels  of 
'*'5'd.  even  though  he  may  not  be  of  their  engines  blocked  while  turning  on 
™>cient  age  and  discretion  to  under-  the  turn-table,   and   that  the   accident 
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of  negligence  in  the  company  in  providing  a  defective  turn- 
table, and  of  the  contributory  negligence  of  an  employ^  injured 
thereon,  is  for  the  jury,* 

TtTTOB— (See  GUARDIAN  AND  Ward,  vol.  9,  p.  85).— In  civil 
law,  a  person  to  whom  is  committed  the  care  and  custody  of  the 
person  and  estate  of  a  minor.  Tutrix  is  the  feminine  form  of  the 
word." 

TWELTEMOHTH.— See  note  3. 

TWELVE  MONTHS.— See  note  4. 

TWICE  IN  JEOFAAST.— See  Jeopardy,  vol.  11,  p.  926. 

TTFEWBITEB. — See  STENOGRAPHER,  vol.  23,  p.  556. 

ULLAQE.— See  note  $. 

ULTIHATE.— See  note  6. 

occurred  Trom  the  failure  of  some  of  the  to  prevent  collision!.      Schureman  v. 

defendant's  servants  to  obej*   such   in-  Missouri  Pac.  R.  Co.,  ^  Mo.  App.  570, 

■tructione,   ilthough    tuch   instruction  note. 

was  not  known  to  the  plaintiff.   Durgin  3.  See  And.  L.  Diet. 

V.  Munion.  9  Allen  (Mass.)  396.  ).  In   Crooke  v.   M'Tavlsh,  I  Bint;. 

ira  weichmanemploj'edbj'B  rallwaj  307;  8  E.  C.  L..  531,  it  is  said  that  while 

company,  on  passing  alone  an  adjoining  "  twelve  months  "  alandlnK  alone  would 

street  on  a  dark  night,  falh  into  a  tum-  be  construed  to  refer  to  funarmonths. 

table  and  is  injured,  he  cannot  recover,  '•  twelvemonth  "    would   embrace    the 

if  it  appear  that  he  had  known  of  the  whole  3'ear.     See  also  Month,  voi.  ij, 

location  of  the  turn- table  Elnce  itserec-  p.  713. 

tion  more  than  fifteen  yearK   previous,  4.  As  to  tbe  meaning  of  "twelve 

and  there  wag  no   statute  requiring  a  months  certain"  in  an  agreement,  see 

railwaj   company   to  fence    its    depot  Ckktain,  vol.  3,  p.  58. 

grounds.     Early   *.  Lake  Shore,   etc.,  0.  Ag   to  whether  "ullage"   is   in- 

R.  Co.,  66  Mich.  349 ;  30  Am.  &   Eng.  eluded  in  the  exemption  from  tiabiKty 

R.  Cas.  163.  for  loss  by  "  leakage"  in  marine  insur- 

X.  Where  an  employ^,  who  wa»  turn-  ance  poficies,  see  Cory  w.  Boylston 
Ing  an  engine  upon  a  turn-table  with  Ins.  Co.,  107  Mass.  145. 
the  a sKista nee  of  another  engine  upon  S.  Ultimate  HidUltlBiBtelrln  Giurui- 
nn  adjoining  track,  was  injured  by  the  tlM. — In  National  Eich.  Bank  v.  Gay, 
breaking  of  a  stick  with  which  the  en-  57  Conn.  235,  tt  wa«  held  that  a  guar- 
gine  was  being  turned,  the  questions  anty  of  the  "  ultimate  "  payment  of  a 
as  to  whether  the  railway  company  was  note,  meant  that  the  "obligor  should 
guilty  of  negligence  in  allowing  the  continue  bound  to  the  end  of  all  sub- 
turn-table  to  be  in  a  defective  condi-  stltutlons,  renewals,  and  eitcnsEons." 
tlon,  and  whether  the  plaintiff  was  In  Seaver  v.  Bradley,  6  Me.  64,  It 
uiltv  of  contributory  negligence,  are  was  held  that  "  ultimately  "  did  not 
he  jury.  McDonald  v.  Chicago,  mean  that  the  obligor  should  par  at 
etc..  R.  Co.,  41  Minn.  439;  16  Am.  St.  some  definite  period,  but  should  be 
Rep.  711.  Ijound  lor  advances  made  on  the  faith 

TnTU-TAblaa  In  StnMa. — W  here  a  of  the  guaranty,  upon  due  notice  of  the 

sleigh  was   injured  by  the  projecting  principal's  failure  to  comply  with  hla 

catch  of  the  turn-table  of  a  street-car  engagement, 

company,  it  wag  held  to  be  a  question  UltUnaM   Faeta. — In   the   eipreaaion 

for  the  jurr,  whether  It  was  negligence  "ultimate  facts,"  "ultimate  is  opposed 

in  the  company  to  retain  that  style  of  to  probative  and  evidential,  and  as  the 

turn-table.  Fitts  r.  Cream  City  R.  Co.,  probative  or  evidential  facta  are  such 

50  WU.  333;  15  Am.  &   Eng.  R.  Cas.  as  serve  to  establish  or  disprove  the 

461.  issues,  the  issues  are,  therefore,  tbe 


guilty  o 


Persona  operating  a  turn-table  in  a    ultimate  facta."     And.  L.  Diet.,  dtine 

Eublic  higbwav.  are  t>ound  to  such  vigl-     Kahn  v.  Central  Smelting  Co.,  1  Utah 
ince  as  may   be  reasonably  necessary     379 ;  Pio  Pico  v.  Cuyaa,  47  Gal,  174. 
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UlTHA  TIEB8.— (See  also  Agency,  vol.  I,  p.  331  ;  Banks  AND 
Banking,  vol.  2,  p.  89 ;  Beneficial  or  Benevolent  Associa- 
tions, vol.  2,  p.  171 ;  Building  and  Loan  Associations,  vol.  2, 
p.  604;  Carriers  of  Goods,  vol.  2,  p.  771 ;  Carriers  of  Pas- 
sengers, vol.  2,  p.  738 ;  Carriers  of  Live  Stock,  vol,  3,  p.  i ; 
Corporations  (Private),  vol.  4,  p.  184;  Foreign  Corpora- 
tions, vol,  8,  p.  329  ;  Forfeiture,  vol.  8,  p.  443  ;  Franchises, 
vol.  8,  p.  584  ;  Manufacturing  Corporations,  vol.  14,  p.  269 ; 
Municipal  Corporations,  vol.  15,  p.  949;  National  Banks, 
vol.  16,  p.  143  ;  Officers  and  Agents  of  Private  Corpora- 
tions, vol.  17,  p.  39:  Quo  Warranto,  vol.  19,  p.  660 ;  Rail- 
roads, vol.  19,  p.  775  ;  Savings  Banks,  vol.  21,  p.  716  ;  Scire 
Facias,  vol.  21,  p.  852 ;  Stock,  vol.  23,  p.  582 ;  Stockholders, 
vol.  23,  p.  776;  Street  Railways,  vol.  23,  p.  940;  Telegraphs 
AND  Telephones,  vol.  25,  p.  744.) 

1.  Introductoiy — Scope  of  Article,  Wil&im   KnoTaltdge  a^d  /■- 

35'-  itnlien  of  Corforatiom,  387. 

".  Definition  and   Qeneral  Princi-  5.  Coalracli  EntcaUd  if  Unati- 

ples,  352,  thorixtd  Manner,  yifi.. 

*1I-  History   and     Development    of  6.   ConlracU  »'■  Anilcifalion  of 

the  Doctrine,  356.  Legislative  Aulkorily.yji. 

IV.  Clauification   of   Ultra   Virea  V.  Personal  Liability  of  DiiectorB 

ConlTaclB,  361.  and    OfGcers     for    Ultra    Virea 

>.    Contracts  /impliedly  Forbid-  Tranaactiona,  391. 

den.if>\.  VI.  Llabllityof  Corpora  tion  for 

a.  Executory,  361.  Ultra  Vitea  Torts,  393. 

b.  B)iecuted,^x.  Vll.  Reatraining  Ultra  Virea  Acta — 
(I)  On  One  Side,  363.  Stockholder  and  Creditora,  396. 
(z)   On  Both  Sides,  rj"].  Vllt,  Ratification  and  Acquiescence, 

'-   Contracts  Exprrssly  Forbid-  403. 

dtn   or    Contrary    to    Public         IX.  Rights  Of  the  Slate,  41a 

Po/iVy,  378.  1.   To   Restrain    Ultra    Vires 
3-  Contrac/s  Unfitting  Corfora-  Acts,  410. 

lions    for     Performance    of  a.    Te  Forfeit   Ckarttr,  4I3. 
Public  Duties,  3S4.  a.   When  Enforced,  413. 

\-  Contracts     Ultra    Vires    Be-  b.  How  Enforced,  417. 

came  of  Fads   Peculiarly  c.   ffa iter,  418, 

I  bTBODVOTOST — SCOPE  OF  AxTiCLi. — The  law  of  ultra  vires,  in 
its  application  to  municipal  corporations,  has  been  treated  in  a 
/brmer  part  of  this  work,  and  reference  is  made  thereto,  as  illus- 
trating that  branch  of  the  subject,*  Cases  bearing  upon  the 
powers  of  such  corporations,  and  the  validity  and  effect  of  their 
transactions,  in  this  connection,  will  be  used  only  when  the  prin- 
ciples involved  are  equally  applicable  to  private  corporations. 
This  article  will  be  confined  to  private  corporations  aggregate, 
using  the  expression  in  its  broadest  signification.  The  general 
powers  of  corporations,  what  transactions  they  are  authorized  by 
their  charters  or  constating  instruments  to  engage  in,  the  princi- 
ples governing  the  construction  of  such  instruments,  and  the 

1-  See  MuMiciPAL  Corporations,  vol.  ij,  p.  949;  Municipal  Securitibb, 
wl.iS,p.  1104. 
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powers  of  corporate  officers  and  agents,  are  matters  v/hich  prop> 
erly  belong  to  a  work  on  the  general  law  of  corporations,  and 
have  already  received  full  treatment.'  These  questions  will  be 
touched  upon  only  so  far  as  is  necessary  to  a  clear  apprehension 
of  the  main  subject.  This  statement,  together  with  the  synopsis 
above  given,  sufficiently  indicates  the  scope  of  the  article. 

n.  Defibitior  am  Qbhxbal  PsnrnPlBB. — The  term  ultra  vires 
means,  literally,  beyond  the  powers  or  capacity — that  is,  the  law- 
ful authority — of  a  corporation,  company,  or  person.  The  ex- 
pression extra  vires  denotes  the  same  thing.  Opposed  to  these 
are  the  phrases  intra  vires  and  infra  vires,  meaning  within  the 
power  or  legal  competence  of  the  corporation,  company,  or  person 
in  question.* 

The  term  ultra  vires  has,  unfortunately,  been  employed  in  the 
law  of  corporations  in  many  senses.  First,  to  denote  acts  which 
are  beyond  the  authority  of  the  directors,  officers,  or  agents,  but 
within  the  scope  of  the  powers  of  the  corporation  itself.  Cases 
of  this  kind  properly  belong  to  the  law  of  agency." 

Second,  acts  that  are  outside  the  powers,  not  of  a  particular 
corporation,  but  of  every  corporation,  being  forbidden  by  positive 
law  or  public  policy.  In  this  sense,  by-laws  in  restraint  of  trade 
are  said  to  be  ultra  vires.*  Strictly  speaking,  this  is  not  a  proper 
use  of  the  term.  As  a  rule,  when  corporate  acts  are  spoken  of  as 
ultra  vires,  it  is  not  intended  that  they  are  unlawful,  or  even  such 
as  the  corporation  cannot  perform,  but  merely  those  which  are  not 
within  the  powers  conferred  upon  the  corporation  by  the  act  of 
its  creation,  and  are  in  violation  of  the  trust  reposed  in  the  man- 
aging board  by  the  shareholders  that  the  affairs  shall  be  managed 
and  the  funds  applied  solely  to  the  carrying  out  of  the  objects  for 
which  the  corporation  was  created.  The  words  "aAra  vires" 
and  "  illegality  "  represent  totally  different  and  distinct  ideas.' 

Third,  acts  which,  although  within  the  powers  granted,  are  per- 

1.  See  the  table  of  cross  referenccB,  thorized  act  of  a.  corporal  Ion ."     Lord, 

supra.  J.,   in   National    Pemberton   Bank   v. 

a.  Cent.    Diet;    Brown'a   L.   Diet.;  Porter.ias  Mass. 333;  a8Am.Rep.a3s. 

Anderson's  L.  Diet.  8.  Norwich  u.  Norfolk  R,  Co.,  4  El. 

"Dltia  V1t«b:  beyond  their  powers;  &  BI.  397;  82  E.  C.  L.   396;    Eastern 

the   doctrine   bj   which    corporations  Counties   R.  Co.  v.   Hawkes,  5   H.  L. 

cannot  exceed    the   powers    specially  Cas.  331 ;  Taylor  v.  Chichester,  etc.,  K. 

conferred   by,  or   reasonably   implied  Co.,  L.  R.,  3  Ei.  356;  Canal,  etc.,  R. 

frtim,  their  charters."    Siimaon's  Com-  Co.  v.  St.  Charles  St  R.  Co.,  44  La. 

mon  Law  GloBsary,  p.  289.  Ann.  1069 ;  Boyce  v.  MonUuk  Gas  Co., 

"There  Is  nothing  of  mystery  or  of  37  W.   Va.  73.     See  i»/ra,   this  title, 

sanctity  In    the  use  of  the  words   of  a  Ratification  and  Acquiescenct. 

dead   language— Bftrn   T'lVei— and   al-  *.  Green's    Brice's   Ultra   Vires,   p. 

though   It  is  a  concise  and  convenient  31;,      Sec   '"fra,   this   title,    Contraett 

form   by  which  to  indicate  the  unau-  ^xfreiily  Forbidden  or  Contrary  to 

thorized    action   of    artificial   persons  Public  Policy;  To  For/tit  Ciarltr — 

with  limited  powers,  still  it  is  as  appli-  WMen  Enforced. 

cable  to  Individual  as  to  corporate  ac-  B.  Whitney  Arms  Co.  ■v.  Barlow,  63 

tion.     An  illegal  act  of  an  Individual  N.  Y.  68;  ao  Am.  Rep.  504. 

Is  as  really  ultra  viret  aa  the  unau-  In  Blesell  v.  Michigan  Southern  R. 
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formed  in  a  manner  different  from  that  prescribed  by  the  terms 
of  the  grant.* 

Fourth,  acts  which  are  outside  the  objects  for  which  the  cor- 
poration was  created,  as  defined  in  the  law  of  its  organization, 
md,  therefore,  beyond  the  powers  conferred  upon  it  by  the  leg- 
islature,' This  is  the  proper  use  of  the  term,  and  its  employ- 
ment in  any  other  sense  simply  occasions  confusion.  Yet,  as  it 
his  been  employed  in  other  senses,  it  becomes  necessary  to  con- 
sider it  in  those  connections,  though  the  real  technical  meaning 
should  be  kept  in  mind. 

Co.,  11  N.  Y.  258,  Comsiock,  C.  J., 
uld:  "The  words  ultra  vim  and  ille- 
plUv  r«pre»etit  totally  different  and 
dUtincl  ideas.  It  is  true  that  a  con- 
tract maj  have  both  those  defects,  but 
il  mi7  also  have  one  without  the 
olber.  For  example,  a  bank  has  no  au- 
thoritv  to  engage,  and  usually  does  not 
<n?sgt,  in  1>enevolenl  enterprises.  A 
)ubKript!on,  made  b^  authoritj  of  the 
bMpd  of  directors,  and  under  the  cor- 
poral* seat,  for  the  building  of  a  church 
nstiouae,  would  be 


cJwrlv 


I,  but  it 


luld  n 


(be 


illegal.  If  every  corpor 
prculv  assent  to  such  an  application  of 
the  funds,  it  still  would  be  ultra  virei. 
but  no  wrong  would  be  committed  and 
no  public  interest  violated.  So  a  man- 
ufacturing corporation  may  purchase 
ground  for  a  schoolhouse,  or  a  place  of 
"Orthlp,  for  the  intellectual,  religious, 
»nd  nior»l  improvement  of  its  opera- 
lina.  It  may  buy  tracts  and  liooks  of 
instruction  for  distribution  amongst 
them.  Such  dealings  are  outside  of  the 
charier;  but,  so  far  from  being  illegal  or 
"long, they  are  in  themselves  benevo- 
lent and  praiseworthy.  So  a  church 
ror^ntion  may  deal  in  exchange. 
This,  although  allra  vires,  is  not  ille- 
pl.  became  dealing  )□  exchange  is,  in 
it«lf.i  lawful  business,  nnd  there  is  no 
«Uti  policy  in  restraint  of  that  buai- 
"«•■"  See  also  Kent  v.  Quicksilver 
Mia,  Co,  78  N.  Y.  185. 

AndinAshbury  R.,  etc.,  Co.  v.  Riche, 
i~R-.7  H.  L.  653,  Cairns,  L.  C,  aaya  : 
1  hivt  ujcd  (he  expressions  extra 
""■«  ind  intra  vires.  I  prefer  either  ex- 
prweion  very  much  to  one  which  occs- 
"Doilly  has  lieen  used  in  the  judgments 


in  the  pi 


s  also 


"Md  tn  other  case,,  .„>.  ..y,.,,.^., 
'^lily.'  In  a  case  such  as  that  wl 
.^w  Lordships  have  now  to  deal  « 
"  "  nol  4  question  whether  the  cont 
"^dupon  involves  that  which  Is  ma 
tniiiiitm  or  malum  in  le,  or  Is  a  < 
J?  C.  of  L.— i3 


tract  contrarr  to  public  policy,  and  il- 
legal in  Itself.  I  assume  the  contract  in 
itselfto  be  perfectly  legal,  to  have  noth- 
ing In  It  obnoxious  to  the  doctrine 
Involved  in  the  expressions  which  I 
have  used.  The  question  is  not  as  lo 
the  legalitv  of  the  contract ;  the  ques- 
tion is  as  to  the  competency  and  power 
of  the  companv  to  make  the  contract." 

1.  Farmer's,' etc.,  Bank  v.  Harri- 
son, 57  Mo.  J03  ;  McSpedon  v.  New 
York,  7  Bosw,  (N.  Y.)  601  ;  Matthews 
11.  Skinker,  63  Mo.  339 ;  11  Am.  Rep, 
435-  See  iu/ra,  this  title,  Conlraclt 
Executed  in  Unauthorized  Manner. 

3.  Central  Transp,  Co.  t.  Pullman's 
Car  Co,,  139  U,  S,  59, 

"The  contracts  of  corporations  are 
said  to  be  Mttra  vires  when  they  in- 
volve some  adventure  or  undertaking 
not  within  the  scope  of  their  charter, 
which  is  their  rule  of  corporate  ac- 
tion." Gray,  ].,  in  Leslie  v.  Lorillard, 
..0N.Y.531. 

In  Miner's,  etc.,  Co.  v.  Zellerbach, 
37  Cal.  578;  99  Am.  Dec.  30,  the  court, 
by  Sawyer,  C.  ].,  said:  "The  term 
ultra  vires,  whether  with  strict  pro- 
priety or  not,  is  used  in  different 
senses.  An  act  Is  said  to  be  ultra  -vires 
when  it  is  not  within  the  scope  of  the 
powers  of  the  corporation  to  perform 
it  under  any  circumstances,  or  for  any 
purpose.  An  act  is  also,  sometimes, 
said  to  be  ultra  vires  with  reference 
to  the  rights  of  certain  parties,  when 
the  corporation  is  not  BUthoriMd  to 
perform  it  without  their  consent;  or 
with  reference  to  some  specitic  purpose, 
when  It  is  not  authorized  to  perform  It 
for  that  purpose,  although  fully  with- 
in the  scope  of  the  general  powers  of 
the  corporation,  with  the  consent  of  the 
parties  interested,  or  for  some  other 
purpose.  And  the  right  of  strangers 
dealing   with   corporations  may  vary. 


arding 
rthe  I 


i  the  a 


these  distinctions  t 


r.  of  thes 


ultra  1 


All 
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The  decisions  upon  the  subject  are  so  very  conflicting — some 
absolutely  irreconcilable — that  it  is  extremely  difficult,  if  not  im- 
possible, to  formulate  general  rules. 

It  has  been  said  that  "  it  is  often  impossible  to  predicate  before- 
hand what  acts  and  contracts  will  be  adjudged  ultra  vires,  and 
what  intra  vires,"  ol  a  ^wen  corporation  ;  and  that  the  principle  has 
become,  "  if  not  an  excrescence  upon,  at  least  a  very  disturbing 
element  in,  the  legal  system."' 

The  reasons  upon  which  the  doctrine  of  ultra  vires  rests,  have 
been  thus  stated:  first,  the  interest  of  the  public  that  the  corpo- 
ration shall  not  transcend  the  powers  granted  ;  second,  the  inter- 
est of  the  stockholders  that  the  capita!  shall  not  be  subjected  to 
the  risk  of  enterprises  not  contemplated  by  the  charter,  and, 
therefore,  not  authorized  by  the  stockholders  in  subscribing  for 
the  stock  ;  third,  the  obligation  of  everyone  entering  into  a  con- 
tract with  a  corporation,  to  take  notice  of  the  legal  HmJts  of  its- 
powers.* 

borne  in  mind  in  coneidering  a  question  of  two  quite  recent  cases— the  discord- 
arising  out  of  dealings  with  a  corpora-  ance  of  opinion  between  the  different 
tion."  Approved  in  McPherson  v.  tribunals,  and  between  tlie  members  of 
Foster,  43  Iowa  65:  31   Am.   Rep.  2i,s.     the  same  tribunal,  is  very  marked.     In 

I.  Green's  Brice's  Ultra  Vites,  p.  i,  the  first  case,  the  contract  in  question 
Here  Mr.  Brice  illustratei:  the  uncer-  was  adjudged  valid  bj  all  the  barons 
tainly  that  shrouds  the  application  of  in  the  court  of  exchequer.  Taylor  v. 
the  doctrine,  thus:  "  It  is  ultra  tiiresaC  Chichester,  etc.,  R.  Co.,  4  H.  AC.  409. 
the  Great  Eastern  Railway  Company  But  this  judgment  was  reversed  in  the 
to  run  steam  packets  from  Harwich,  exchequer  chamber,  four  judges  beinr 
Colman  v.  Eastern  Counties  R,  Co.,  10  for,  and  two  against,  the  reversal ;  and 
Beav.  I  ;  but  not  o(  the  South  Wales  four  opinions  were  delivered,  two 
Railwaj-  Company  to  run  them  from  judges  taking  views  of  the  principles. 
Milford  Haven.  South  Wales  R.  Co.  governing  the  powers  of  corporations 
T'.  Redmond,  10  C.  B.  N.  S.  675;  100  E.  to  make  contracts,  the  opposite  ol 
C.  L.  674.  It  is  ultra  vires  of  a  steam-  those  taken  by  the  others.  Taylor  v. 
ship  company  to  sell  the  whole  of  its  Chichester,  etc.,  R.  Co.,  L.  R.,  i  Ex. 
vessels  except  two,  Gregory  v,  Patchett,  7s6.  Subsequently,  on  appeal  to  the 
33  Beav.  ^97;  but  perfectly  legal  thus  to  House  of  Lords,  the  judgment  of  the 
dispoee  of  every  one  of  them.  Wilson  court  of  exchequer  was  sustained,  and. 
Ti.  Mlere,  10  C' B.  N.  S.  348;  too  E.  C.  that  of  (he  exchequer  chamber  re- 
L.  348.  It  is  ultra  vires  of  railway  versed.  Taylor  v.  Chichester,  etc.,  R. 
companies  to  enter  into  partnership,  Co.,  L,  R.,  4  H.  L,  C.  6aS.  In  the  Eec- 
Charlton  v.  New  Castle,  etc.,  R,  Co,,  5  ond  case,  in  the  court  of  exchequer^ 
Jur.  N,  S.  1097;  but  not  K/Zra  vires  to  two  of  the  three  judges  were  of  opinion 
make  arrangements  for  dividing  the  thattheplaintiff shouldhavejudgment, 
whole  of  the  joint  profits  among  them-  and  when  the  case  came  before  the  ex- 
selves  in  fixed  proportions.  Hare  v.  chequer  chamber,  it  was  beard  before 
London,  elc,  R.  Co.,  2  J.  &  H.  So.  Itis  six  judges,  and  they  being  equally  di- 
u/ira  vires  of  the  town  of  Southamp-  vided  in  opinion,  the  judgment  was  af- 
ton,  Allv.  Gen'l  v.  Andrews,  2  Mac.  &  firmed.  Riche  n,  Ashbury  R.,  elc.,Co., 
G,  3:5 ;  or  Sheffield,  Reg.  v.  Sheffield,  L.  R.,  9  Exch.  124.  On  appeal  to  the 
L,  R.,6  Qi  B.  652,  to  incur  expense  House  of  Lords,  the  judgment  was  re- 
in order  to  obtain  a  proper  supply  of  versed,  pronouncing  the  contract  mZ/rit 
water  for  their  respective  inhabitants;  T'f>«j,  and  declaring  that  it  was  without 
but  not  so  for  Ashton-under-Lyne.  the  power  of  the  shareholders  to  vali- 
Bateman  v.  Ashlon-under-Lyne,  3  H.    date   it  by  their    acquiescence.     Ash- 


N.  323,  or  Wigan,  Atty.  Gen'l  v.  Wi-     bury  R.,  etc.,  Co.  v.  Riche,  L.  R.,  7  H. 
-  "-G.  M.&G.  sa,todoexactly     L.  6.i;3. 

thing."  3.  PitUburgh,  etc.,  R.  Co.  v.   Keo- 


gan,  5  De  G.  M.  &  G.  52,  to  do  exactly 

the  same  thing."  „   . 

It  is  interesting  to  note  the  history     kuk,  etc.,  Bridge  Co.,   131  U.  S.  371 
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Where  the  transaction  which  is  ultra  vires  is  merely  an  incident, 
and  the  principal  matter  is  intra  vires,  the  latter  may  be  sus- 
tained.' 

It  seems  that,  when  authority  to  do  a  particular  act  is  con- 
ferred, whether  rightfully  or  not,  it  cannot  be  said  that  such  act 
'\i  ultra  vires,  within  the  proper  meaning  of  that  expression;  it  is 
otherwise,  however,  if  the  law  is  invalid  in  attempting  to  confer 
the  power* 

The  dealings  of  corporations  which,  on  their  face,  or  according 
to  their  apparent  import,  are  within  the  powers  granted,  are  not 
to  be  considered  as  illegal  or  unauthorized,  without  some  evidence 
'ending  to  show  that  they  are  of  such  a  character.  In  the  absence 
°f  proof,  there  is  no  presumption  that  the  law  has  been  violated.* 
•^Of  example,  the  rule  in  respect  to  the  exercise  by  corporations 
of  the  right  conferred  upon  them  by  law  to  purchase,  hold,  and 
Conveyreal  estate  is  thus  stated;  When  the  corporation  is  author- 
ized to  hold  and  convey  real  estate  under  certain  circumstances, 
or  lor  certain  purposes,  it  will  be  presumed,  in  the  absence  of 
proof  to  the  contrary,  that  real  estate  conveyed'  by  it  was  held 
and  conveyed  in  pursuance  of  its  powers.* 

The  question  of  ultra  vires  is  mainly  one  of  construction,  but 
there  has  been  some  difference  of  opinion  as  to  the  principles  which 
should  control  in  the  construction  of  corporate  charters.  It  may 
be  stated  as  a  general  rule  that  the  charter  of  a  corporation,  read 
in  connection  with  the  general  laws  applicable  thereto,  is  the 
true  measure  of  its  powers,  and  a  transaction  manifestly  beyond 
those  powers  is  ultra  vires;  yet,  whatever  under  the  charter  and 
general  laws,  reasonably  construed,  may  fairly  be  considered  as 
incidental  to  the  purposes  for  which  the  corporation  was  created, 
is  not  to  be  taken  as  prohibited,  but  is  as  much  granted  as  that 
which  is  expressed.' 

Another  general  rule  of  importance  in  this  connection  is  that 

S«»l>o  Pearce  v.  Madison,  etc.,  R.  4.  Alward   v.   Holmes,    lo   Abb.  N. 

Co.,][  How.(U.  S.1  441.  Cas.  (Buffalo   Super.   Ct.)  96;   Ohio, 

I-  Scott  V.  Colburn,  a6  Beav.  276 ;  etc.,  R.  Co.  v.  McCarthy,  96  U.  S.  3j8. 

Philidelpbia,  etc.,  R,  Co,  v.  Lewis.  33  B.  Thomas  v.  West  Jeraiy  R.  Co.,  loi 

'"'■  S«- 33;  75   Am.  Dec.  574;  Grand  U.  S.  71 ;    Pittsburgh,  etc.,  R.   Co.   v. 

Gulf  Bank  v.  Archer,  8  Smed.  &  M.  Keokuk,  etc.,    Bridge   Co.,    131    U.   S. 

'Miss.)  i;[.  385;  Green  Bsy.etc,  R.  Co.  v.  Union 

'■  Freeiand   t.   Pennayivania  Cent.  Steam  Boat  Co.,  107  U.  S.    100;  Davis 

IiE.  Co.,  94  Pa.  St.  504.  v.  Old  Colony  R.  Co.,   r3iMasG.i5S; 

>-  Chsutauqua  County  Bank  i-.   Ris-  41  Am.  Rep.  Mt. 

'ff,i9K.Y.   371;   75  Am.   Dec.  347;  In  Atly.  Gen'l  v.  Great  Eastern  R. 

^leghenj  City  v.  McClurkan,  14  Pa.  Co.,  L.  R.,  5  App.  473,  Selborne,  L.  C. 

Si.  8:;  Mitchell  i:    Rome  R,  Co.,   17  J.,   sajd  ;  "  I   agree  with   Lord  Justice 

Ca-  574;  Oxford  Iron  Co.  v.  Sprodley,  James  that  this  doctrine  {ullra  vires) 

fS  Ala.  98;   Underwood  v.   Newport  ought  to  be  reasonably,  and  not  unrea- 

Ljceum,5  B.  Mon.  (Ky.)  139;  ,1   Am.  sonablv,  understood  and  applied,  and 

1^.  160;  Downing  v.  Mt.   Washing-  that  whatever  may  fairly  be  regarded 

Wn  Road  Co..  40   N.  H.  330;  Union  as   incidental  .to,    and   consequential 

Water  Co.  c.  Murphy's  Flat   Fluming  upon,  those  things  which  the  legisla- 

'^■>.,l]Cal.  fill.  ture  has  authorized,  ought  not,  unless 


^aovGoOt^lc 


Hiitor;  uid  DayslopoMiit 


ULTRA    VIRES. 
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«very  person  who  enters  into  a  contract  with  a  corporation  is 
bound  at  his  peril  to  take  notice  of  the  legal  limits  of  its  capacity.' 
But  this  principle  does  not  require  him,  in  every  instance,  to 
know  whether  the  general  powers  of  the  corporation  may  be  prop- 
erly exercised  in  the  particular  case  * 

Corporations  are  liable  for  every  wrong  committed  by  them, 
and  in  such  cases,  the  doctrine  of  ultra  vires  has  no  application.' 

In  the  case  of  municipal  corporations,  the  rule  is  stricter  than 
in  private  corporations,  against  the  validity  of  ultra  vires  con- 
tracts.* 

m.  Hmtobt  LSD  DBVELomEHT  or  THE  DOCTMSE.— The  expres- 
sion ultra  vires,  as  used  in  the  discussion  of  legal  questions,  is  of 
comparatively  modern  invention.  It  is  first  found,  so  far  as  can 
be  ascertained,  in  Lord  Karnes'  Principles  of  Equity,  originally 
published  in  1 776 ;  the  author  observing  :  "  A  deed  or  covenant 
being  void  at  common  law  as  ultra  vires,  can  a  court  of  equity 
afford  any  relief?  A  principle  in  logics  that  will,  without  power, 
cannot  produce  any  effect,  is  applicable  to  matters  of  law,  and  \s 
thus  expressed,  that  a  deed  ultra  vires  is  null  and  void,  etc."* 
The  doctrine  of  ultra  vires,  in  the  strictly  proper  sense  of  the 
phrase,  is  entirely  the  creation  of  the  courts.      In  early  times, 

expressly  prohibited,  to  be  held  by 
judicial  construction  to  be  ullra  vires." 
Quoted  approviDgly  1  n  EUerman  v. 
Chicago  Junction  R,  etc.,  Co.,  49  N. 
J.  Eq.  1.7. 

To  the  point  that  a  corporation  pos- 
sesses no  power  except  what  is  given 
by  its  charter  or  governing  act,  either 
expressly  or 


Head 


Ins. 


Co^  I  Cranch  (U.  S.)  137;  Dartmouth 
College  I'.  Woodward,  4  Wheat.  <U. 
S.)  C.36 ;  Betts  t.  Menard,  1  111.  395 ; 
State  V.  Stebbins,  i  Stew.  (Ala.)  299; 
Beaty  v.  Knowler,  4  Pet.  (U.  S.)  r^j  ; 
Beatty  i'.  Marine  Ins.  Co.,  1  Johns,  {N. 
Y,)  109;  3  Am.  Dec.  401  ;  Downing  v. 
Mt.  Washington  Road  Co.,  40  N.  H. 
130;  StrBus  v.  Eagle  Ins.  Co.,  5  Ohio 
St.  59;  White's  Bank  v.  Toledo  Ins. 
Co.,  13  Ohio  St.  6ci;  McMasters  t. 
Reed.  I  Grant  Caa.  (W.)  36  ;  Smith  i: 
Eureka  Flour  Mills  Co.,  6  Cal.  i; 
Winter  v.  Miwcogee  R.  Co.,  11  Ga. 
438;  Kinziet/.  Chicago,  3  111.  .87;  33 
Am.  Dec.  443;  Jacksonville  v.  Mc- 
Connel,  u  ifi.  138;  Petersburgh  v, 
Metzker.  21  lit.  105;  Louisiana  State 
Bank  v.  Orleans  Nav.  Co..  3  La.  Ann. 
394;  Baltimore  v,  Baltimore,  etc.<  R. 
Co.,  II  Md.  50;  Whitman  Gold,  etc., 
Min.  Co.  r.  Baker,  3  Nev.  386. 

1.  Davis  T'.  Old  (Solony  R.  Co.,  131 
Mass.  as8;  41  Am.  Rep.  721;  Relf  f. 
Rundle,'  103  U.  S.  336;  Salt  Lake  City 


7'.HolHster,  118  U.  8.363;  Bohmer  v. 
Cilv  Bank,  77  Va.  445;  Leonard  i'. 
American  Ins.  Co.,  97  Ind.  299;  Ha- 
den  r.  Farmers',  etc.,  F.  Assoc.,  So  Va. 
6S3;  Spence  v.  Mobile,  etc.,  R.  Co.,  79 
Ala.  576;  Pearce  v.  Madison,  etc.,  R. 
Co.,  31  How.  (U.  S.)443;  Kno»ville». 
Knoxville,  etc.,  R.  Co.,  33  Fed.  Rep. 
758;  Lucas  ;'.  White  Line  Tratisfer 
Co.,  70  Iowa  541 ;  59  Am.  Rep.  449; 
Alexander  v.  Cauldwell,  83  N.  Y.  480 ; 
Memphis  Grain,  etc.,  Elevator  Co.  v. 
Memphis,  etc.,  R.  Co.,  85  Tenn.  703 ; 
Downing  v.  Mt.  Washington  Road 
Co.,  40  N.  H.  230;  Jemison  v.  City 
Sav.  Bank,  132  N.  Y.  143;  19  Am.  St. 
Rep.  4S2;  Alexander  v.  Cauldwell,  81 
N.  Y.  480;  Hoyt  V.  Thompson,  19  if. 
Y.  207,  222;  Fitzburgh  v.  Franco-Tex- 
an Land  Co.,  81  Tex.  306. 

a.  See  infra,  this  title,  Cimiracts 
Ullra  Viret  Because  of  Facta  Pecul- 
iarly Witliin  KH0-B!Udge  and  Inlen- 
lion  of  Corporation. 

3.  First  Nat.  Bank  v.  Graham,  100 
U.  S.  699.  See  infra,  this  title,  Ua- 
bililvaf  Corf  oration  for  Ultra  Vires 
Torts. 

4.  Nashville  v.  Roy,  19  Wall.  {U. 
S.)  46S.  See  Municipal  Corpora-, 
TiONS,  vol.  15,  p.  949. 

8.  Green's  Brice's  Ultra  Vires  (ad 
Am.  ed,),  p.  viii.  It  is  also  here  said 
that  the  phrase  does  not  appear  in 
Angell   and   Ames   on   Corporations 
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corporations  were  considered  to  have  most  of  the  powers — the 

<lue  exercise  of  such  powers  being  secured  by  the  imposition  of 

Kttain  formalities— and  to  be  subject  to  the  greater  part  of  the 

pWigations,  of  ordinary  citizens.'     Its  appearance  as  a  principle 

'n  the  legal  system  of  England,  was  made  less  than  fifty  years 

^"ce,  arising  in  a  case  in  equity  in   1846,*  and   at  law  in  1851* 

^ut  the  courts  of  this  country  much  earlier  discussed  the  powers 

if  private  corporations  aggregate,  and  announced  rules  relative 

"lereto*     The  doctrine,  as  first  announced,  was  drawn  from  the 

"^.'ficial  nature  of  corporations,  being  based  upon  the  supposed 

~*'oin,  that  as  a  corporation  ifi"an  artificial  being,  invisible,  in- 

Q^^gibie,  and  existing  only  in  contemplation  of  law,"  it  possesses 

(j^.^  those  qualities  with  which  its  charter  endows  it,  and  is  non- 

K, '^^ent,  except  for  the  purposes  for  which  it  was  created.     Ac- 

"^^tigly,  an  ultra  vires  act  was  held  to  be  not  the'  act  of  the 

UlAil  the   fifth   edition,   published   in  serves:  "At  cominon  law  a  corpora- 

1855.  tion  Created  b^  the  King's  charter  has' 

1- Green'sBrice'sUtlraViresCdAm.  frima  /acie.  and   has  been  known  to 

cdO,  p.  18;  Sutton's  Hospital  Case,  10  have   ever   since   the  Sutton   Hospital 

Coke  I.    It  was  here  resolved  by  the  Case,  lo  Coke  i,  the  power  to  do  with 

court  thtt,"  When  a  corporation  is  duly  its  properly  ali  such  acts  as  an  ordinary 

crcaKd  all  other   incidents  are  taclte  person  can   lio,   and   to   bind   itself  to 

■Dneifd    .     .     .    and,    therefore,    di-  such   contracts  as  an  ordinary  person 

'ersclauies   subsequent  in  the  charter  can  bind  himself  to;  and  even  if  by  the 

»re  not  of  necessity,  but  only  declara-  chatter   creating   the  corporation,  the 

taty,  and   might   well   have  been  left  King   imposes   some   direction    which 

out:    As,  first,   by  the  same   to  have  would  have   the  effect  of  limiting  the 

•utliority.  ability,  and  capacity  to  pur-  natural  capacity  of  the  liody  of  which 

chut;  but  no  clause  is  added  that  they  he   is   speaking,  the   common   law  has 

may  alien,  eic^  and   it  need  noi.  for  ft  always  held  that  the  direction  of  the 

's incident;  second,  to  sueand  be  sued,  king  might   be  enforced    through  the 

iniplesd  and    be   impleaded;  third,  to  Attorney   General;    but   although 

luve  a  teal,  etc. ;  that   is  also    declara-  it  might  contain    an    essential    part  of 

■pfj.lorwhen   they   are  incorporated  the   so-called   bargain   t>etween   the 

'«'Dia_»make  or  use  what  seal  they  Crown   and   the  corporation,  that  did 

■ill;  fourth,    to   restrain    Ihem    from  not   at   law   destroy   the   legal    power 

jlieningor  demising,  but  in  a  certain  of   the    bod>   which   the    King    had 

lonn;[hatis.anordinancete(.lif¥ingthe  created." 

'>i"l's  desire,  but  it  is  but  a  precept  and  3.  Colman   v.  Eastern   Counties   R. 

™«i  not  bind   in  law."     Referring  to  Co.,  10   Beav.   13,   where  Lord  Lang- 

"111,  Blackburn,  Jt   in   Richer.   Ash-  dale  savs  :"  I  think  it  right  to  observe 

""'f  R,  etc.,  Co.,  L.  R.,  9  Exch.  263,  that  companies  of  this  kind,  possesBing 

!»ld;"Xhis  seems   to   me  an  expreifl  most  extersivepowers,  havetorccenlly 

fi'lwrily  that  at  common  law  it  is  an  been  inlroduced  into  this  country,  that 

inciaent  to   a   corporation   to  use   its  neither  the  legislature  norcourU 'of  jus- 

pommon  seal  for  the  purpose  of  bind-  lice  have  been    vet  able  to  understand 

'ngitieliioanything  to  which   a    nat-  all  the  different"  lights  in   which  their 

Jj'a'  person  could  bind  himself,  and  lo  actions  ought  properly  to  be  viewed." 

Wal  with  its  property  as  a  natural  per-  S,  East   Anglian    R.   Co.  r.  Eastern 

"">  might  deal   with   his  own.     And,  Counties  R.  Co.,  11  C.  B.  771;;  11  L.J. 

'""her.that  an  attempt  to  forbid  this  C.  P.  23. 

.    ""  "w  part  of  the   King,  even   by  ex-  4.  Fleckner  v.  U.  S.  Bank,  S  Wheat. 

Pwsi  negative  words,  does  not  bind  at  (U.  S.)  338;   Head  t.  Providence  Ins. 

Ij":   Nor  am   I   aware  of  any  author-  Co.,  3   Cranch  ( U.  S.)   137;   Bank  of 

".' "1  conflict  with  this  case."  Augusta  :■.  Earle,    13   Pet.  (U.  S.)  si9; 

And  Bowen,   L.    J.,   in   Wenlock  -^.  Silver  Lake  Bank  f.  North,  4  Johns. 

"""Dee  Co..  36  Ch.  Div.  674,  ob-  Ch.  (N.   V.)  373;    Bulkley   v.  Derby 
867 
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corporation,  and,  therefore,  a  nullity  so  far  as  it  was  concerned.' 
It  is  now  admitted,  however,  that  a  corporation  is  not  a  mere  fic- 
tion, but  a  body  of  individuals,  and  may  perform  acts  foreign  to 
the  purposes  of  its  creation.*  The  very  foundation  of  the  pro- 
ceeding by  quo  warranto,  for  usurpation  and  abuse  of  power,  is 
that  corporations  can,  and  do,  perform  acts  and  usurp  franchises 

Flsbing  Co,,  3  Conn.  252  ;  7  Am.  Dec.  these  limits  it  ha»  no  existence,  and  its 

371 ;  Chester  Glass  Co.  v.  Dewej,   16  acts  are  neither  more  nor  less  than  a 

Mass.  :oa;  8  Am.  Dec.  128;  Little  i'.  nullity." 

O'Brien,  9  Mass.  413.  3.  "The  statement  that   a  corpora- 

I.  Dartmouth  College  v.  Woodward,  tion  is  an  artificial  person,  or  entity, 
4  Wheat.  (U.  S.)  636.  In  IliiB  case,  Mar-  apart  from  ita  members,  is  merely  a 
shall,  C.  J.,  denned  a  corporation  as,  Bescription,  in  figurative  lang;uage,  of 
"an  artificial  being,  invisible,  intangi-  a  corporation  viewed  as  a  collective 
ble,  and  existing  only  in  contempla-  body  :  a  corporation  is  really  an  asso- 
tion  of  law.  Being  a  mere  creature  of  elation  of  persons,  and  no  judicial  Wie- 
the law,  it  poBscBsea  only  those  proper-  turn  or  legislative  enactment  can  alter 
ties  which  tHt  charter  of  Its  creation  this  fact."  1  Morawetz  on  Corp.,  4 
confers  upon  it,  either  eipressly  or  as  227.  See  also  Stockton  u.  Central  R, 
Incidental  to  ita  very  existence.  Among  Co.,  50  N.  J.  Eq.  54. 
themoatimportant(propcrlies)areim-  In  State  v.  Standard  Oil  Co.  (Ohio), 
tnortaiity,  and,  if  the  expression  may  36  Am.  St  Eng.  Corp.  Cas.  19,  the 
be  allowed,  individuality  ;  properties  by  court  uses  this  language  :  "  The  gen- 
which  a  perpetual  succession  of  many  eral  proposition  that  a  corporation  is 
persons  are  considered  as  the  same,  and  to  be  regarded  as  a  legal  entity,  exlst- 
maj  act  as  a  single  individual.  They  ing  separate  and  apart  from  the  nat- 
enable  a  corporation  to  manage  its  ural  persons  composing  it,  is  not  dis- 
own affairs,  and  to  hold  property  with-  puled ;  but  that  the  statement  is  a  mere 
out  the  perplexing  iniHcacies,  the  haz-  fiction,  existing  only  in  idea,  is  well 
ardous  and  endless  necessity,  of  per-  understood,  and  not  controverted  by 
petual  conveyance  for  the  purpose  of  anyone  who  pretends  to  accurate 
conveying  it  from  hand  to  hand."  knowledge  on  the  subject.     It  has  been 

And  In  Bank  of  U.  S.  v,  Dan-  introduced  for  the  convenience  of  (be 
dridge,  12  Wheat.  (U.  S.)  91,  thesame  company  in  making  contracts,  in  ac- 
judge,  speaking  of  a  corporation,  in-  quiring  property  for  corporate  pur- 
quires  :  "  Can  such  a  lieing  speak  or  poses.  In  suing  and  being  sued,  and  to 
act  otherwise  than  in  writing?  Being  preserve  the  limited  liability  of  the 
destitute  of  the  natural  organs  of  man,  stockholders." 

beingdistinct  from  all  its  members,  can  In  Life,  etc.,  Ins.  Co.  v.  Mechanic  P. 

it  communicate  its  resolution,  or  de-  Ins.  Co.,  7  Wend.  (N,  Y.)  31,  Suther- 

clare  Its  will,  without  the  aid  of  some  land,  J.,  said:  "This  would  be  a  most 

adequate  substitute  for  these  oi^ans?"  convenient  distinction  for  corporationa 

Again,  in  Straus  V.  Eagle  Ins.  Co.,  5  to  establish,  that  every  violation  of 
Ohio  St.  60,  In  the  execution  of  an  un-  their  charter  or  assumption  of  unau- 
authorized  contract,  the  corporation  thorized  power  on  the  part  of  their  ofii- 
had  taken  by  indorsement  from  the  cers,  although  with  the  full  approbation 
other  party  to  the  contractthe  promis-  of  their  directors,  is  to  be  considered 
sory  note  of  a  third  party,  against  whom  the  act  of  the  officers  and  is  not  to  prej- 
Ittried  to  enforce  it.  Ranney,J..in  de-  udice  the  corporation  itself.  There 
livering  the  opinion  of  the  court,  ob-  would  be  no  possibility  of  ever  convict- 
serves:  "  If  a  fair  construction  of  its  ing  b  corporation  of  exceeding  Ita 
charter  does  not  confer  the  power,  it  powers,  and  thereby  forfeiting  its  char* 
is  incompetent  to  become  a  party  to  the  ter,  or  incurring  any  other  penalty.  If 
contract  of  indorsement,  and  without  this  principle  could  be  established." 
capacity  to  take  or  hold  title.  As  well  And  Miller,  J.,  In  Salt  Lake  City  o. 
might  a  dead  man,  by  the  mere  act  of  Ilollister,  118  U.  S.  2^6,  said:  "  The 
the  indorser,  be  invested  with  the  legal  argument  is  unsound  that  whatever  la 
Interest  as  a  corpoiation,  which  only  done  by  a  corporation  In  excess  of  the 
lives  for  the  purposes  and  objects  in-  corporate  powers,  as  defined  by  its  char- 
tended    by    the    legislature.     Beyond  ter.  Is  as  though  it  was  not  done  at  all." 

ass 
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^yond  the  rightful  authority  conferred  by  their  charter,'     More- 

■^w,  they  are  held  liable  for  torts,  and  certain  criminal  oflenses.* 

Jn  a  leading  case  in  New  York^  which  has  had  much  influence 

ypon  the  courts  of  the  country,  the  court  considered  the  unauthor- 

'^  Contract  in  two  aspects:  first,  as  a  breach  of  the  agreement 

^ong  the  shareholders,  and  a  perversion  of  property  held  on  a 

''[*"  trust  according  to  the  terms  of  that  agreement ;  second,  as 

i^jfr^ach  of  the  condition  on  which  the  charter  was  granted,  for 

(j^'^h  the  state  might  exact  forfeiture;  and  denied  that  the  con- 

tj,  *^t  Was  illegal  in  the  ordinary  sense  of  the  term,  and  declared 

^"tk  ^^^''^  ^  corporation  has  received  the  consideration  of  its  un- 

ju,-^^^rized  contract  and  restitution  will  not  do  complete  justice, 

/I  '^lay  be  brought  by  the  other  party  directly  on  the  contract. 

^«3  now  the  defense  of  ultra  vires  is  very  generally  regarded 

1-  'Siuell  V.  Michigan  Southern,  etc.,  that  for  acts  done  by  the  agents  or  the 

V-  Co.,  11   N.  Y.  jbj,  fer  Comstock,  corporation,  either   id  contractu  or  in 

C.  J.  delicto,  in  the   course  of  Its   buflinesa, 

1  Philadelphia,  ete^  R.  Co.  *.  and  of  their  employment,  the  corpora- 

Quigley,  zi   How.    (U.  S.)  ]02.    This  tton  is  reaponiible,  as  an  individual  js 

'    wu  an  action   for   libel   by    Quigtey  rctponeible    under     Bimilar   circum- 

ai^iott  the  company  for  the  publica'  Btances.     At  a  more  earlv  period.  It  was 

ticD  of  a  letter  addreBied  to  the  com-  decided  in  Great  Britain,  as  well  as  in 

piny  in  the  cour«e  of  an  Investigation  the   United   Slatet,  that  actions  might 

by  the  directors,  in  regard  to  the  con-  be  maintained  against  corporations  for 

duct  of  some  of  its  subordinates.   This  torts;  and  instances  maybe  found,  in 

letter  contained  statements  in  regard  to  the  judicial  annals  of  both  countries,  of 

the  plaintiff's  skill  and  capacitr  as  a  suits  for  torts  arising  from  the  acts  of 

mechanic,  very  disparaging  in  that  re-  their  agents,  of  nearly  every  variety." 

tptcL    This,  with   much   other   testi-  In    Reed  k.  Home   Sav.   Bank,  ijo 

mony,  was   printed   and   published  by  Mass.  443;  39  Am.  Rep.   46S,  the  bank 

the  board  of  directors,  and  the  court  was  held  liable  in  an  action  for  mali- 

beld  that  the  corporation  could  be  held  clous  prosecution.     Another  well-con- 

liaUe  for  the  publication.    The  argu-  sidered  case  in  which  the  corporation 

ment  that  only  the  Individuals  who  or-  was  held  liable  for  malicious  prosecu- 

dcred  the  publication  should  be  made  tion,  Is  Copley  f.  Grover.  etc..  Sewing 

responsible   wasurged;but   the  court  Mach.  Co.,  2  Woods  (U.  S),  49+. 

held  that  if  it  was  a  lil>e1,  the  corpora-  In  Salt  Lake   City  v.   Hollister,  1 18 

tion  was  responsible  for  It  in  damages.  U.  S.  360,  Miller,  J.,  for  the  court,  said: 

II  was  also   insisted  that  the  existence  "  The  tnith  is,  that  with  the  great  in- 

of  malice  was   a  necessary  element  in  crease  incorporations  in  very   recent 

in  action   for  libel,  and  that  the  ab-  limes,  and  in  their  extension  to  nearly 

strict  entity  which  constituted  the  cor-  all  the  business  transactions    of  life,    It 

poration,  was  Incapable   of  malice,  has  been  found  necessary  to  hold  them 

which  could  only  he  predicated  of  the  responsible  for  acts  not  strictly  within 

eSi:en  who   ordered   the  publication,  their   corporate  powers,   but   done   in 

This  was  also  overruled,  It  being  held  their  corporate  name  and  by  corpora- 

that  if  (he  act  implied  malice,  the  cor-  tion  oflicers  who  were  competent  to  ex- 

poration  was  liable  for  it.     After  exam-  ercise  all  the  corporate  powers.     When 

ining  the  authorities,  the  court  said :  such  acts  ere  not  founded  on  contract, 

'  With  much  wariness,  and  after  close  hut  are  arbitrary  exercises  of  power  in 

snd  exact  scrutiny  Into  the   nature  of  the  nature  of  torls,  or  are  ^uoji-crim- 

their  constitution,   have  the  judicial  inal,  the  corporation  may  be  held  to  a 

tribunals  determined  the  legal  relalions  pecuniary  responsihilitj    for  them   to 

^hichare  established  for  the  corpora-  the  party  injured."  See  I'n/ra,  this  title, 

tion  by  their  governing  body,  and  their  Liabilitv   of   Corporation  for     Ultra 

•gents,  with   the   natural  persons  with  Vires   Torts. 

Thorn  they  arc  brought  Into  contact  or  3.  Bissell  v.  Michigan  Southern,  etc^ 

tolliiion.    The   result   of  the  cases  is,  R.  Co.,  J3  N.  V,  265. 
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by  the  courts  as  an  ungracious  and  odious  one,'  and  it  is  very 
well  settled  that  neither  party  to  the  contract  can  avail  himself  of 
such  a  defense,  when  the  contract  has  been  fully  performed  by 
the  other  party,  and  he  has  received  the  full  benefit  of  the  per- 
formance and  of  the  contract.  If  an  action  cannot  be  brought 
directly  upon  the  contract,  either  equity  will  grant  relief,  or  an 
action  in  some  other  form  will  prevail.* 

Generally  speaking,  the  rule  of  ultra  vires  prevails  in  full  force 
only  where  the  contracts  of  corporations  remain  wholly  execu- 
tory.' 

1.  In  Hawkes  v.  Eftstcrn  Counties  in  them  to  make  it.  Eminent  judges 
R.  Co.,  I  De  G.  M.  &  G.  760,  Lord  St.  have  expressed  regret  that  coveoantB 
Leonards  Eaid:  "  In  my  opinion,  noth-  entered  Into  delibcratelj,  and  with  fair 
ing  can  be  more  indecent  than  for  a  intentions  on  both  aides,  should  be  re- 
great  company  like  this  10  allege  by  aisted  on  the  ground  of  ultra  vires." 
way  of  defense  that  a  solemn  contract  In  Wright  r.  Antwerp  Pipe  Line 
which  they  have  entered  into  is  void,  Co.,  101  Pa.  St.  J04 ;  47  Am.  Rep.  701, 
on  the  ground  of  its  not  being  within  Paison,  J.,said  :  "  The  defense  of  n//ra 
their  powers,  not  from  any  mistake,  I'l'rej  by  a  corporation  comes  with  bet- 
misapprehension,  or  subsequent  acci-  ter  grace  if  made  before  it  has  dlscov- 
dent,  but  because  they  thought  tit  to  ered  that  it  has  made  a  bad  bargain." 
enter  into  it,  and  meant  to  have  the  In  Third  Ave.  Sav.  Bank  v.  Dimock, 
benefit  of  it,  if  It  turned  out  for  their  34  N.  J.  Eq.  16,  the  court  denied  an  ap- 
lienetit,  and  to  take  advantage  of  the  plication  for  leave  to  file  supplemental 
illegality  in  case  the  contract  proved  answers  setting  up  ullra  virei  ae  a 
onerous  and  Ihey  should  desire  to  get  defense  to  a  bill  to  foreclose  a  mort- 
rid  of  it."  "A  sentiment,"  says  Lord  gage,  on  the  ground  that  the  defense 
Campbell,  in  Norwich  v.  Norfolk  R.  was  an  unconscionable  one,  which  th« 
Co.,  4  El.  &  Bl.  445;  83  E,  C.  L.  396,  court  would  not  extend  its  indulgence 
"in  which  we  should  all  concur."  to  admit. 

And  Lord  St.  Leonards  again  says:  The  hardships  and  inconveniences 
"The  safety  of  men  in  their  dally  con-  incident  to  a  rigid  application  of  the 
tracts  requires  that  this  doctrine  of  doctrine  led  the  court,  in  Whitney 
ultra  tiirfs  should  be  confined  within  Arms  Co.  !■.  Barlow,  63  N.  Y.  bi,  20 
narrow  bounds.  .  .  .  The  opinions  Am.  Rep.  504,  to  observe  :  "  The  plea 
of  some  of  the  judges  in  the  Norwich  of  ullra  vires  should  not,  as  a  gen- 
case  favor  the  disposition  which  I  felt  eral  rule,  prevail,  whether  it  is  inter- 
to  restrain  the  doctrine  of  ultra  fire)  posed  for  or  against  a  corporation, 
to  clear  cases  of  eicesg  of  power  with  when  it  would  not  advance  justice,  but, 
the  knowledge  of  the  other  party,  ex-  on  the  contrary,  would  accomplish  a 
press  or  implied,  from  the  nature  of  the  legal  wrong,"  j^uoted  approvingly  in 
corporation  and  the  contract  entered  Carson  City  Sav.  Bank  v.  Carson  Citj 
into."  Eastern  Counties  R.  Co.  v.  Elevator  Co.,  90  Mich.  550;  Dewey  t. 
Hawkes,  s  H.  L.  Cas.  331.  Toledo,   etc.,   R.  Co.,   91     Mich.   3<;i; 

In  Gary  v.  Cleveland,  etc.,  R.  Co.,  Ohio,  etc.,  R.  Co.  v.  McCarthy,  96U. 

19   Barb.  (N.  Y.)  36,  Alien,  J.,  said;  S.  258.     See  also  Bateman  r.  Ashlon- 

"  Contracts  should  be  palpablv  Hltra  under-Lrne,  3  H.  &  ti.ji^,frr  Mar- 

j'lVf J  before  they  should  be  held  to  be  tin,   B.; 'Shrewsbury,   etc^  R.   Co.  t. 

void  for  that  reason,  at  the  instance  of  London,  etc..  R.  Co.,  t6  Beav.  441,  fier 

the  company,  as  against  innocent  third  Romillv.  M.  R.;  South  Yorkshire,  etc., 

persons  dealing  with  it.     The  corpora-  R.  Co.'  t.   Great  Northern   R.  Co.,  9 

tions   should    be   restricted   so   tar   as  Exch.  51;,  fer  Parke,  B.;   Norwich   t: 

courts   can,   in   the   exercise  of   their  Norfolk  R.  Co.,  4  El.  Si  Bl.  397;  81  E. 

powers,  limit  them,  to  the  exercise  of  C.  L.  396,  fier  Erie.  J. 

their  legitimate  functions;  but  the  plea  2.  Whitney  Arms  Co,  v.  Barlow,  63 

is  not  a  gracious  one  that  a  contract  N.  Y.  62  ;  10  Am.  Rep,  504.  See  infra, 

which   they   have    deliberately   made,  this  title,  Coniraeli  Imfliedly  Forbid- 
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The  ground  upon  which  the  defense  of  ultra  vires  is  most  gen- 
frally  excluded  is  that  of  estoppel — that  the  corporation  or  other 
party  to  the  contract,  having  received  the  fruits  of  the  same, 
^ould  not  be  permitted  to  plead  want  of  power  in  the  corpora- 
''onand  thus  escape  liability.* 

IT.  Clubhicatioh  or  Vltul  Tntu  Cohtbactb— 1.  Contractt  Im- 
!^y  Forbidden— n.  Executory.— Contracts  of  corporations 
'"Solving  an  unauthorized  exercise  of  their  powers,  so  long  as 
"^y  remain  purely  executory,  are  not  enforcible,  either  by  an 
^f'on  for  specific  performance  or  for  damages.*  Where  neither 
t^^y  h^  acted  upon  the  contract,  the  only  injustice  caused  by  a 
•^saj  to  enforce  it,  is  the  loss  to  the  parties  of  prospective  prof- 
^>  &nd  this  is  too  slight  a  consideration  to  weigh  against  the 
reasons  of  public  policy  for  declaring  it  void  and  not  enforcible. 

lowi  339.    See   also  in/ra,   this   title,  era    Union   Packet  Co.   v.   Shaw,   37 

Cnlracli  Imfliediy  Forbidden— Exec-  Wig.  655;  igAm.  Rep.  781;   Camden, 

tlorv.  etc.,  R.  Co.  v.  MajE  Landing,  etc.,   R. 

I.' Dewey  v.  Toledo,  etc.,  R.  Co,,  91  Co.,  48  N.J.  L.  530;  E»Bun  v.  Buckeye 

Mich.  151;  Sciiurr  v.  New  Yorli,  etc..  Brewing  Co.,  ji  Fed.  Rep.  156;  Brad- 

Invntinent   Co.   (C.    PI.),   18   N.   Y.  ley  u.  Ballard,  55  111.  413;  7  Am.   Rep. 

S"PP-4St;  Campbell  T'.Argenta  Gold,  656;  ThompEOn    ti.  Lamliert,   44   Iowa 

«c-Min.  Co.,51  Fed.  Rep.  i;   Kinkier  339;  Parish  v.  Wheeler,  3i  N.  Y.  508; 

v.  Junica,  84  Tex.  116:  Chicago,  etc.,  Wright  v.    Hughes,   119  Ind.  319;   11 

R.Co.i>.  Howard,  TWall.  (U.  S.J  393;  Am.  St.  Rep.  413;  San  Francisco  Gas 

Memphis,  etc..  R.  Co.  v.  Dow,  19  Fed.  Co.  ji.  San  Francisco,  9  Cal.  453 ;  State 

Rep.38S;  Whitney  Arms  Co.  i.  Bar-  Board  f. Citizens,  etc.,  R.  Co.,  47  Ind. 

low,  63  N.  Y.  6»;  ao  Am.  Rep.  504;  407;  17  Am.  Rep.  702;  Oil  Creek,  etc., 

Hivs  V.  Gation   Gaa  Light,  etc.,  Co.,  R.  Co.  v.  Pennsylvania  Transp.  Co.,  83 

19 'Ohio    St.    330;    Matt    u.    Roman  Pa.  St.   :66;  Morgan  v.   Donovan,  jS 

Catholic,  etc..  Soc,  70   Iowa  455;  Saf-  Ala.  241 ;  Downing  v.  Mt.  Washington 

ford  T..   WyckoiT,  I    Hili  (N.    Y.)    n;  Road  Co.,   40   N.   H.   330;  Coppin    v. 

Woodruff  I..  Erie  R.  Co.,g3  N.Y.6og;  Greenlees  Co„  38  Ohio  St.27s;  43  Am. 

Cxmden,  etc.,  R.  Co.  v.  May's   Land-  Rep.  415 ;  Great  Northern    R.   Co,   i>. 

iiig,etc,  R.  Co., 48  N.  J.  L.  530;  Brad-  Eastern  Counties  R.  Co.,   9  Hare  306; 

lejf.  Ballard,  55  III.  413;    7  Am.  Rep.  Shrewsbury,  etc.,  R.  Co.  v.   Birming- 

656;  Chicago  Bidg-Soc.  t..  Crowcli,6s  ham  R.C0..6H.  L.  Caa.  113;  Madison, 

'"■4H;  Racine,  etc..    R.   Co.   t.    Far-  etc..   Plank    Road    Co.   v.    Watertown, 

mtrs'L.  &  T.  Co.,  49  HI.   346;  95  Am.  etc.,  Plank  Road  Co.,  7  Wis.  59;  Mem- 

llK-MS;  Newburg  Petroleum  Co.  v.  phis,  etc.,  R.  Co.  x>.  Grayson,   88   Ala. 

*e«re,j7  0hfo  St.  343;   St.   Louis  v.  571;  :6  Am.  St.  Rep.  69. 
St.  Louis  Gas  Light  Co.,  70  Mo.  69;         In  Simmons  v.  Troy  Iron  Works,  9a 

Oreionian  R.   Co.  f.  Oregon   R.,  etc.,  Ala.  427,  the  declaration  of  thedelend- 

Co.,  u  Fed.    Rep,  245;  Auerbach   v.  ant  company  stated  its  business  to  be 

USunir  Mill   Co.,  aS   Minn.  391;  41  "the  manufacturing,  repairing,  buying, 

^'Kep.  jBc,;  Jones  v.  NaKonal  Bldg.  selling,  and  operating  machinery  of  all 

^c.  94  Pa.  St.  215;  North   Hudson  kinds,  and  all  such  other  business  per- 

Mul,  Bldg.  Assoc.  V.  First  Nat.  Bank,  taining  or  belonging  to  machine  shops 

TOWU.JI.  or  foundries."     The  plaintiff  sued  for 

^^Simnson  v.  Building,  cIct  Assoc.,  damages  for  the  company's  breach  of 

]»  Ohio  St.  349 ;  Nassau  Bank  v.  Jones,  contract  to  furnish  him  with  ice  weekly. 

^'i- Y.  iij;  47  Am.  Rep.   14;    Wilks  It  was  held  that  the  contract  was  »//fa 

'■Geo^B  iSac.  R.  Co.,  79  Ala.  t8o;  Day  vires  and  the   plaintiff  could   not  re- 

'■Spiral  Springs  Buggy  Co.,  57  Mich,  cover. 

.'1°;  jSAm.  Rep.  563  ;'  Jemison  v.  Cit-         A  corporation   chartered  to  deal  in 

'""t   Sav.  Bank,    111   N.   Y.   142;  19  copper  ore  made  a  contract  to  supply 

™°-  St.Rep.  48J  ;  Atty.  Gen'l  v.  Great  the  other  party  with  iron  rails,  the  lat- 

^>*«niR.  Co-,L.  R.,5  App.  Ca«.  473;  ter  to  supply  the  sections  by  which  the 

"•II  f.  Paris,  59  N.  H.  71;  North  West-  rails  were  to  be  made.    The  corpoia- 
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The  completion  of  such  a  contract  by  the  corporation  will  be 
enjoined  at  the  instance  of  a  shareholder."  A  bank  having,  un- 
der its  charter,  no  right  to  purchase  lands  for  the  purpose  of  sell- 
ing  them  again,  a  contract  entered  into  for  such  a  purpose  will 
not  be  enforced .• 

Where  a  bank,  through  its  president,  subscribed  to  a  creamery, 
but  before  any  act  was  done  or  any  expenditures  were  made  in 
reliance  upon  the  subscription,  it  was  canceled,  it  was  held  that 
the  subscription  could  be  withdrawn  by  the  bank  without  incur- 
ring liability.* 

The  court  will  not  decree  the  conveyance  of  land  to  a  corpora- 
tion which  it  cannot,  consistently  with  its  charter,  receive  and 
own  ;  yet  if  the  title  has  already  vested,  and  the  corporation  is  in 
possession  and  ownership,  it  will  hesitate  to  declare  it  void  on  the 
principle  that  the  corporation  had  no  authority  to  take  such  land.* 

A  devise  of  lands  to  a  corporation  beyond  its  power  to  take,  is 
void,  and  may  be  attacked  by  the  heirs  and  next  of  kin  of  the 
testator." 

Where  a  continuing  contract  has  been  partly  performed  on  one 
side,  it  is  treated  as  executory  in  respect  of  its  future  and  further 
performance,  and  will  not  support  an  action  for  failure  to  go  on 
with  it.     A  lease  is  a  continuing  contract  in  this  sense,  and  the 

tlon  sued    in  aisumfiU,  alleging  that  156;   Coffin  f.  Greenlee»  Co.,  38  Ohio 

tlie  defendant  had  failed  to  furnish  Bee-  St   175;    43   Am.    St.  Rep.  415.     See 

tions  so  as  to  enabEe  it  to  supply  the  also,   infra,    this   title,   Restraining 

rails.  It  was  held  that  the  contract  was  Ultra   Viras  Acti — Stockholders  and 

ultra  vires  and  would  not  sustain  the  Credifore. 

action.     Governor,  etc.,  of   Copper  9.  Bank  of  Michigan  v.  Niles,  1  Doug. 

Miners  u.  Foi,  16  C^  B.  aag.  (Mich.)  401;  41  Am.  Dec.  57s ;  Paciffc 

Acoinpany  incorporated  for  the  pur-  R.  Co.  v.  Seeij,  45  Mo.  213;  100  Am. 

pose  of  teeping  a  hose   carriage   and  Dec.  369.  Sec  also  Chapman  v.  Colbj, 

hose   with   which   to  eitlnguish  fires,  47  Mich.  51. 

cannot  recover  damages  for  the  breach  3.  Holt   v.    WinGeld  Bank,  15  Fed. 

of  a  contract  on  the  part  of  a  steam-  Rep.  813. 

boat  company  in  tailing  to  furnish  its  4.  Case  v.  Kellj,  133  U.  S.  31,  afg 

boat  to  convej  said  companj  and  its  13  Am.  &  Eng.  R.  Cas.  70,   And  a  bond 

friends  on  an  excursion  of  pleasure  and  to  convey  land  to  a  corporation  which 

profit — the  contract  being  beyond  the  has  no   right  to  acquire  the  same,  is 

-objects   contemplated   by   its   charter,  void.     Coleman  v.  San  Rafael  Turn- 

ScrevenHoseCo.f.  FhIIpot,53Ga.639.  pike  Co.,  49  Cal.  517.  See  also  Thomas 

1.  Colman   v.  Eastern   CounUcs   R.  v.  West  jersey  R.  Co.,  101  U.  S.  71. 

Co.,  10  Beav.  1 ;   Bagshaw   v.   Eastern  B.  Starkweather  v.  American  Bible 

Counties   Union  R.   Co.,  7  Hare  114;  Soc,   7a   111.   50;   12   Am.   Rep.   133; 

Small  f.  Minneapolis  Electro   Matrix  Downing  u.  Marshall,  33  N.  Y.  366;  80 

Co.,  45  Minn.  J64 ;  Young  tv.  Rondout,  Am.  Dec.  390;  McCartee   v.  Orphan 

etc.,  Gaslight  Co.  (Supreme  Ct.J,  15  N.  Asylum   Soc,  9  Cow.  (N.  Y.)  437;   18 

Y.  Supp.  443;  Lyde  t.  East  Bengal  R.  Am,  Dec.  516;  /n  re  McGrtw's  Estate. 

Co.,  36  Beav.  10 ;   Tippecanoe  County  iiiN.  Y.  &,  a#'f  45  Hun  (N.  Y.)  354; 

*.   Lafayette  R.  Co.,  50  Ind.  85;  Mc-  Heiskell  !•.  Chickasaw  Lodge,87  Tenn. 

Cray   v.  Junction   R.  Co.,  9  Ind.  358;  686.     See  also  U.  S.  Trust  Co.  ti.  Lee, 

Bradley  f.  Ballard,   i;s  111.  413;;  Am.  73  III.  142;  Barnes  r.  Suddard,  iij  lU. 

Rep.  656;  Dodge   v.  Woolsey,  18  How.  337.     There  is  a  wide  distinction  be- 

<U.S.}33i;  Gifford  v.  NewJeraeyR.  tween  these  cases  and  cases  where  there 

Co,,  10  N.  J.  Eq.  174;   Stewart  v.  Erie,  has  been  a  grant  to  a  corporation  for  a 

etc.,  Transp.  Co.,  17  Minn.  348;  Easun  valuable  consideration,  and  the  grantor 

V.  Buckeye  Brewing  Co.,  51  Fed.  Rep.  seeks  to  avoid  on  the  ground  that  the 
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Itssce  may  throw  up  an  unexpired  term  without  liability  for  dam- 
ages.* So  one  who  has  furnished  part  of  the  goods  called  for  by 
a  contract  ultra  vires  the  corporation,  may  refuse  to  deliver  the 
fsniaining  portion.* 

And  one  who  is  engaged  to  act  as  salesman  for  a  stated  term 
'or  a  corporation  in  an  ultra  vires  business,  may  repudiate  the 
Kintract  before  the  expiration  of  the  term.' 

*■  Executed — (i)  On  One  Side. — The  distinction  taken  be- 
""^en  ultra  vires  contracts  purely  executory  and  those  fully  exe- 
5^ed  on  one  side,  is  founded  in  reason.     When  the  contract  has 
p^n  fully  performed  by  one  of  the  parties,  the  infraction  of  the 
*  has  already   taken  place,  which  eliminates  all  questions  of 
Ih       *-  policy  from  the  case,  and  allows  the  courts  to  deal  with 
t  ^  Contract  on  equitable  principles.  Furthermore,  the  only  justi- 
"\ation  for  the  plea  of  ultra  vires  by  an  individual  sued  upon  a 
Contract  with  a  corporation  is  that  the  obligation  is  not  mutual, 
as  the  other  party,  the  corporation,  would  not  be  bound  by  it. 
But  when  the  contract  has  been  fully  performed  by  the  corpora- 
tion, the  mutuality  of  the  obligation  becomes  an  immaterial  ques- 
tion, for  the  reason  that  the  other  party  can  have  no  occasion  to 
seek  its  enforcement.* 
According  to  the  weight  of  authority,  a  corporation  may  not 

power  of  the  corporation  to  take  is  ei-  the  partnerelilp  recovered  at  once  by 

fltnited.     American,  etc.,  ChriGti an  the  corporations. 

Union  v.  Yount,  loi   U.  S.   353.     Or  In  Oregon  R,,  etc..  Co.  v.  Oregon- 

where  propertj  has  been  used  for  pur-  ian  R.   Co.,   130   U.  S.  i,  an  action  of 

pose*  different  from  those  allowed  by  covenant  for  rent  of  a  railroad  Tailed, 

charter.      Barrow   i>.   Nashville,   etc.,  the   rent   being   pajable   In   advance. 

Turnpike  Co.,  9  Humph.  {Tenn.)   304-  But  see  Helms  Brewing  Co,  v.  Flan- 

Or  obtained  when  not  neceasary  tor  its  nerj,  13^  Hi.   309.     Here  the  plaintiff 

business.     Cowell  v.  Colorado  Springs  leased  his  liquor  saloon  to  a  wholesale 

Co.,  100  U.  S.  61.    Or  cases  where  na-  brewing  company  for  five  years.     The 

tional  banks  have  taken  securities  not  company  threw  up  the  lease  before  the 

authorized  by  the  law  of  their  Incor-  expiration  ol  the  term.     In   an  action 

poralion.     National  Bank  v.  Natchez,  for  rent  for   the  residue  of  the  term, 

98   U.  S.  6ai;    Union    Nat.   Bank   v.  it  was  held  that  the  c< 


applicable  in  such  cases.  recover.     In  this  case,  it  appeared  that 

1.  Pennsylvania  R.  Co.  v.  St.  Louis,  the  plaintiff  had  changed  his  position 

etc,  R.  Co.,   118  U.  S.  290;   St  Louis,  in  other  ways  on  the  strength  of  the 

Mc,  R.  Co.   V.  Terre  Haute,   etc.,  R.  contract. 

Co.,  i«  U.   S.  393  ;  Thomas  v.  West  a.  Day  v.  Spiral  Springs  Buggy  Co., 

leriey  R,  Co.,  101  U.  S.  71;  Mailory  t/.  s7Mich.i46;  5S  Am.   Rep.  563.     See 

mn«ur  Oil  Works,  86  Tenn.    598.     In  also  Governor,'  etc.,  of  Copper  Miners 

•liii  last  case   it  vim   held  that   where  ».  Fox,  i6  Q^  B.  229. 

only  two  of  the  three  years  lor  which  S.  Boorman   Dairy  Co.  v.  Mooney, 

u  unauthorized  contract  of   partner-  41  Mo.  App.  665.     In  this  case,  the  ap- 

^ip  between   two   corporations    was  plication  of  the  corporation  for  an  in- 

cnteted  into,   have   expired,  the  con-  junctionrestrainingthedefendantfrom 

|r>ct  ii  unexecuted  as  to  the   remain-  abandoning  the  contract  and  going  into 

"'Kfear,  in  the   sense   that  It   may  t>e  other  business,  was  refused. 

H^pniiialed  as  ultra  vires,  and  property  4.  Whitney  Arms  Co.  v.  Barlow,  63 

wliveted  to  the  committee  appointed  N.  Y.6j;  20  Am.  Rep.  504;  Bowman 

*7 'he  two  corporations  Cor  the  use  of  Dairy  Co,  ».   Mooney,  41   Mo.   App. 
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avail  itself  of  the  defense  of  ultra  vires  when  the  contract  has 
been  in  good  faith  fully  performed  by  the  other  party,  and  it  has 
had  the  full  benefit  of  the  performance  and  of  the  contract ;  and, 
conversely,  if  the  other  party  has  had  the  benefit  of  a  contract 
fully  performed  by  the  corporation,  he  will  not  be  heard  to  object 
that  the  contract  and  performance  were  not  within  the  legitimate 
powers  of  the  corporation.  If  an  action  cannot  be  brought  di- 
rectly upon  the  agreement,  either  equity  will  grant  relief,  or  an 
action  in  some  other  form  will  prevail.'  And  it  is  upon  this  point, 
viz.,  the  character  of  the  remedy  available  to  the  aggrieved  party, 
that  the  authorities  are  not  agreed.     In  some  jurisdictions,  suit 


66s  ;  Fishmongers  Co.  r.  Robertson,  5 
M.  &G.  131. 

1.  See  cases  cited  in  the  succeed- 
ing notes  to  this  section.  In  Darst  v. 
Gale,  8.1  111.  137,  an  insurance  com- 
pany executed  a  deed  of  trust  lo  secure 
the  payment  of  certain  bonda  from 
which  the  company  had  received  the 
money.  The  bill  was  iiled  to  enjoin 
the  trustee  from  selling  the  premiEes, 
and  to  declare  the  deed  of  trust  void. 
The  court  refused  to  allow  the  plea  of 
ultra  vires  to  prevail,  on  the  ground 
that  a  private  corporation  cannot  be 
heard  in  auch  a  defense  where  the  con' 
tract  has  been  performed  hy  the  other 
party,  and  the  corporation  has  had  the 
benefit  of  the  contract  and  the  per- 
formance. The  following  language  of 
Chief  Justice  Lawrence,  in  Bradley  v. 
BBllard,j5  111.413;  7  Am.  Rep: 656,  was 
quoted  with  approbation:  "It  would 
be  pressing  the  doctrine  of  u//ra  vires 
to  an  extent  that  can  never  be  toler- 
ated, even  though  the  lender  knew  that 
the  corporation  was  transacting  a  busi- 
ness bevond  its  chartered  powers,  pro- 
vided the  business  itself  was  free  from 
anr  intrinsic  Immoralitj  or  illegality." 

In  Bradlev  v.  Ballard,  55  111,  413;  7 
Am.  Rep.  '6i;6,  Lawrence.  C.  J„  said 
further  that. "  when  the  contract  is  exe- 
cuted, the  doctrine  of  estoppel  is  ap- 
plied for  the  purpose  of  compelling 
corporations  to  be  honest,  in  the  sim- 
plest and  commonest  sense  of  honesty. 
after  whatever  mischief  may  belong  10 
the  performance  of  the  ul/ra  vires  act 
has  been  accomplished."  This  case 
was  one  in  which  money  nar  borrowed 
and  notes  given  by  a  corporation  to  en- 
able it  to  prosecute  a  business,  which 
the  lender  knew  it  had  no  right  to 
undertake. 

In  Underwood  v.  Newport  Lyceum, 
j;  B.  Mon.  (Ky.)  139;  41  Am.  Dec.  160, 
it  was  held  that  although  the  charter 
of  a  corporation  may  not  give  the  power 


of  banking  or  issuing  checks  to  pais  as 
currency,  and  it  may  be  a  penal  offense 
to  issue  such  notes  or  checks,  still  the 
corporation  is  bound  to  pay  for  plates 
and  notes  or  checks  procured  to  be 
made  by  the  officers  of  such  corpora- 

In  Hood  V.  New  York,  etc.,  R.  Co., 
21  Conn.  I,  suit  was  brought  on  a  Spe- 
cial contract  by  the  defendant  to  carry 
the  plaintiff  safely  to  a  point  beyond 
its  own  line.  The  alleged  contract  wa» 
not,  however,  proved,  so  it  was  not 
necessary  to  pass  upon  the  question  of 
ul/ra  vires.  The  court  expressed  a 
doubt  as  to  whether  the  plea  of  ultra 
vim  should,  in  all  cases,  be  allowed  to 
prevail.  On  the  second  appeal  (Hood 
I'.  New  York,  etc.,  R.  Co.,  21  Conn. 
5OJ),  the  question  was  whether  the  de- 
fense of  uilrn  vires  could  be  set  Up, 
and  it  was  held  that  the  defendants 
were  not  estopped  to  claim  that  under 
their  charter  they  had  no  power  to  en- 
ter into  the  alleged  contract,  and  that 
it  was  not  obligatory  upon  them.  A  bill 
In  equity  was  thereafter  brought,  upon 
the  theory  that  in  equity  at  least,  the 
defendant  should  be  prevented  from 
interposing  the  defense;  but  the  bill 
was  dismissed,  it  being  held  that  the 
defendants  would  not  be  estopped  in 
equity,  any  more  than  at  law,  from  set- 
ting up  their  want  of  power.  Hood  t. 
New  York,  etc.,  R.  Co,  33  Conn.  609. 

See  also  Converse  i'.  Norwich,  etc., 
Transp.  Co.,  33  Conn.  166.  Here  the 
question  raised  was  whether  s  contract 
to  carry  beyond  the  companj^'s  lines 
was  ul/ra  vires,  and  for  that  reason 
not  'enforcible.  In  the  opinion  of  the 
court  no  such  contract  was  proved,  and 
the  question  was  therefore  not  mate- 
rial. In  both  of  Chete  cases,  however, 
the  court  sustained  a  strict  construc- 
tion of  powers  conferred  upon  the  cor- 
poration, quite  at  variance  with  opin- 
ions of  courts  in  other  cases. 
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may  be  brought  directly  upon  the  contract  and  relief  given  ac- 
cordingto  its  terms.' 
Thus,  a  corporation  has  been  held  liable  on  a  note  given  by  it 

1.  Homestead  Bank  v.  Wood  (C.  PI.), 

W  N.Y.  Supp.  640;  Chicago  etc..  R.  Co. 

"- DerkM,i03  Ind.  ^20;  Diamond  Match 

Co.  I..  Roeber,  \o(,  N.  Y.  473;   60  Am. 

j^^P-  464;   EdwardB  v.   Fairbanks,   37 

^  Ann. 449;    Sherman  Center  Town 

'-o-  f.  Fletcher,  46  Kan.  5J4;  Mitchell 

^-  Beckman,  64  Cal,  117;  Cunningham 

"■  Massena  Springs,   etc.,  R.  Co,   (Su- 

f^^tne    Ct.),    18    N.    Y.     Supp.    600; 

^ood   I,.  Corry   Waterworks  Co.,  44 

■5^-    Rep.   146;  Allen  v.   Freedman'a 

^*''-.    etc.,   Co.,   14  Fla.  418;    Brown 

Cq  ^Coltish  -  American     Mortgage 

'*«^»»^"'    ^"-   '35;    Beechcr   v.   Mar- 

itiC^*t«    Rolling    Mill    Co.,   45    Mich. 

Xji'V    Campbell  i:  Argenta  Gold,  etc., 

^■>5V.  Co.,  51  Fed.  Rep.  i:  Amerman  v. 

v.'V\m,  14   N.  J.   Eq.  13;   Pancoasti'. 

TtavelersIns.Co.,  79  Ind.  171;  Holmes, 

etc,  Mfg.   Co.  V.  Holmes,  etc.,   Metal 


Argent!  i>,  San  Francisco,  16  Cal.  15s; 
Zottman  i'.  San  Francisco,  zo  Cal.  96; 
Haekenrack  Water  Co.  v.  DeKay,  36 
N.J.Eq.  548;  Trenton  Mut.  L,  S;  F. 
lns.Co.i^:McKelway,!2N.  J.Eq.  133; 
Zabriskie  v,  Hackensack,  etc.,  R.  Co., 
iSN.  ].  Eq.  179;  90  Am.  Dec.  617; 
Hiij  iJ.  Gallon  Gas  Light,  etc.,  Co.,  39 
Ohio  St.  340;  Cozart  z:  Georgia  R., 
«c.,  Cp,  54  Ga.  379;  Bradley  v.  Ball- 
'"''55111.413;  7  Am.  Dec.  656;  Ehr- 
msn  1..  Union  L.  Ins.  Co..  35  Ohio  St 
3M;  Steam  Nav.  Co.  v.  Weed,  17  Barb. 
IN'.  Y.)  378;  Silver  Lake  Bank  v. 
North,  4  Johns.  Ch.  (N,  Y.)  370; 
'Allegheny  City  v.  McClurkan,  14  Pa. 
S'-8];Rutlancf,  etc.,  R.  Co.  r.  Proc- 
'"'■-  *)   Vt.   93 ;   Perkins  !■.   Portland, 


;-R- Co.,  47  Me.  573;  74  Ai 

t,,''i    Union   Water  Co,  v.  Murpl 

;«'  Fluming  Co.,  31  Cal.  631  ;  C^ 


|hya 


,  '  etc.,  R.  Co.  I'.  May's  Landing, 
"•^  R.  Co.,  48  N.  I.  L.  530;  Peoria. 
V^^-  Co.  V.  Thompson,  103  III.  1S7 ; 
X^Toff  V.  American  Linen  Thread 
)f.--  21  N.  Y.  137;  Kent  v.  Quicksilver 
u'"-  Co.,  78  N.  Y.  159 ;  Nortii  Hudson 
R.  V  Sldg.,  etc.,  Assoc.  V.  First  Nat. 
""«.79Wlg.  3j;  Darst  !•,  Gale,83  111. 
:^\Helms  Brewing  Co.  v.  Flannery, 
*In    „309. 

,,"*.  Camden,  etc.,  R.  Co.  ».  May's 

^'*'ne,etc.R.Co..48  N.   J.   L.  567, 

ion    ?y<^^el'  h  '°  delivering  the  opin- 

*i  the  court,   said  :  "  In  my  judg- 


ment, the  true  rule  is,  that  when  the 
transaction  ia  complete,  and  the  party 
seeking  relief  has  performed  his  part, 
the  plea  of  ullra  vires  by  the  corpora- 
tion which  has  acquiesced  in  it.  is  in- 
admissible in  an  action  brought  against 
It  for  not  performing   its  side  of  the 

the  party  who  has  performed  cannot, 
upon    rescission,    be    restored    to   his 

In  State  Board  of  Agriculture  t'. 
Citizens,  etc.,  R.  Co.,  47  Ind.  407;  17 
Am.  Rep.  709,  the  railway  company 
was  held  bound  to  pay  a  subecription 
promised  to  the  State  Board  of  Agri- 
culture in  consideration  that  the  state 
fair  should  be  located  upon  its  line, 
where  the  plaintiff  had  performed  its 
part  of  the  contract. 

In  Louisville,  etc.,  R.  Co.  v.  Flana- 
gan, 113  Ind.  488,  the  defendant  prom- 
ised the  plaintiff  that  if  he  would  re- 
move his  factory  to  a  certain  town  upon 
its  line,  it  would  transport  the  products 
of  the  factory  for  certain  rates.  In  an 
action  of  contract  for  failure  to  trans- 
port the  plaintiff's  goods,  the  defendant 
was  not  allowed  to  set  up  the  plea 
of  ullra  vires. 

A  contract  by  a  railroad  company  to 
pay  a  pipe  line  company  a  certain  rate 
per  barrel  for  all  oil  delivered  by  the 
latter  to  the  former  for  transportation, 
though  u/lra  vires,  is  enforcible,  the 
plaintiff  having  fully  performed  his 
part.  Oil  Creek,  etc.,  R.  Co.  v. 
Pennsylvania  Transp.  Co.,  83  Pa.  St. 
160. 

Where  stock  is  issued  on  the  vote  of 
the  directors,  and  used  by  them  as  a 
pledge  to  obtain  a  loan,  the  corpora- 
tion is  estopped  from  objecting  that 
the  issue  of  stock  not  paid  up  is  prohib- 
ited by  the  constitution,  and  the 
holder  will  be  entitled  to  the  same  to 
the  extent  of  the  loan.  Gasquet  v. 
Crescent  City  Brewing  Co.,  49  Fed. 
Rep.  496. 

In  Mitchell  v.  Beckman,  64  Cal.  117, 
It  is  held  that  where  the  stockholders 
of  a  bank  have  received  the  dividends 
paid  by  it  on  deposits  transferred  to  it 
by  another  bank,  in  consideration  of  its 
assumption  of  all  the  la  Iter's  liabilities, 
they  may  not  plead  u/Ira  vires  in  a 
suit  by  one  of  the  depositors  to  enforce 
iheir  Individual   liability,   after   the 
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for  property  purchased,  and  used  without  authority.*  And  when 
a  corporation  buys  land  and  receives  a  deed  in  which  an  express 
lien  is  reserved  for  its  price,  it  cannot  retain  the  land  and  escape 
paying  in  money  because  of  its  incapacity  to  contract  or  pay  in 
anything  but  warrants  on  its  treasury* 

So,  when  a  corporation  receives  the  benefit  of  money  borrowed 
on  a  corporate  mortgage,  and  the  stockholders  know  of  it  and  do 
not  object  in  a  reasonable  time  to  the  want  of  authority  to  make 
the  loan,  neither  the  corporation  nor  the  creditors  can  plead  want 
of  authority  in  a  suit  on  the  mortgage ;  nor  can  the  receiver  of 
the  corporation  do  so  for  them,' 

Where  a  corporation  takes  a  lease  in  excess  of  its  charter  pow- 
ers, and  holds  possession  of  the  land,  the  lessor  is  entitled  to  re> 
cover  the  rent  stipulated  in  the  lease,* 

Where  a  bank  creates  an  investment  department,  under  which 
parties  loaning  money  to  the  bank  or  making  deposits  are  secured 
by  a  deed  of  trust  for  the  repayment  of  their  loans  or  deposits, 
and  the  bank  receives  large  sums  of  money  on  the  faith  of  the 
security,  which  goes  into  its  general  business,  it  will  not  be  al- 
lowed, after  having  the  full  benefit  of  the  contract,  to  interpose 
the  defense  of  ultra  vires  to  defeat  the  execution  of  the  trust.* 

And  one  who  has  rendered  services  to  a  corporation  in  an  ultra 
vires  transaction  may  recover  compensation  therefor.* 

It  has  been  held  that  where  a  corporation  having  authority  to 
contract  for  the  erection  of  a  certain  building,  makes  a  contract 
for  such  purpose  and  receives  the  benefit  thereof  by  the  erection 
of  the  building,  it  cannot  escape  liability  in  an  action  for  the 

bank  to  which  Ihe  deposits  were  trans-  3.  Manhattan,   etc^   Co.  v.  Phalen, 

ferred  has  stopped  payment,  ij8  Fa,  St.  no. 

A    purchaser  of  property  [rom  the  1.  Woodruff   v.   Erie   R.Co.,  93N. 

corporation,  may   nol,  when  sued   for  Y,  609;  Camden,  etc.,  R.  Co.  v.   Majs 

the  price,  object  that  the  corporation  Landing,  etc.,  R,  Co.,  48  N,  J.  L,  530; 

bad  no  authority  to  buy  and  sell  the  Canal,  etc.,  R.  Co.  v.   St.   Charles   R. 

property.     Holmes,  etc.,  Mfg.   Co,  v,  Co.,  44  La.  Ann.  1069.     See  also  Moss 

Holmes,   etc..  Metal   Co.,  1J7    N.   Y.  "       ' "  '■ 

353 ;  34  Am.  St,  Rep.  44S, 

I.  Dewey  i>.  Toledo,  etc.,  R.  Co.,  91 
Mich.  351 ;  Carson  City  Sav,  Bank  v. 

Carson  City  Elevator  R,  Co.,  90  Mich,  ment  Co.  fC,  PI.),  18  N.  Y,  Supp.  454. 

550.  In  this  case,  the   corporation  was  or- 

Where  a  corporation,  although  pro-  ganized  for  the  purpose  oE  "  purchas- 
hlbitedby  itscharter,  enlereinto  aeon-  ing,  taking,  holding.  poBsessing,  sell- 
tract  for  the  purchase  of  shares  of  [ng,  improving,  and  leaetng  real  estate 
stock  in  another  corporation,  and  the  and  buildings,  the  manufacture,  lease, 
contract  is  executed  by  Ihe  delivery  of  saie,  and  use  of  building  stone,  lumber, 
the  stock,  it  may  not  plead  in  defense  and  other  materials."  It  contracted 
to  a  suit  on  a  promissory  note  given  with  a  party  to  pay  him  for  services  in 
for  the  price  of  the  stock,  and  in  the  organizing  stock  companies  to  locate 
hands  of  a  ionaifije  purchaser,  that  the  and  engage  in  business  upon  Its  land, 
contract  was  ultra  vires.  Wright  v.  It  was  held  that,  while  (he  contract  was 
Antwerp  Pipe  Line  Co.,  loi  Pa.  St.  al/ra  aires,  the  corporation,  having  re- 
104.  ceived   the   benefit   thereof,  could   not 

3.  Natchez  v.  Mallery,  54  Miss.  499.  avail  itself  of  such  a  defense. 
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money  due  upon  the  contract  by  showing  that  the  provision  of 
its  charter  authorizing  the  erection  of  the  building  is  invalid.* 

On  the  other  hand,  when  a  corporation  has  fully  performed,  on 
its  part,  a  contract  to  manufacture  and  deliver  certain  articles,  and 
sues  for  the  price,  the  other  party  may  not  set  up  want  of  au- 
thority in  the  corporation.* 

A  corporation  may  enforce  a  mortgage  given  by  the  defendant 
as  security  for  a  contract  of  guaranty  entered  into  by  the  corpo- 
ration without  authority.' 

A  corporation  may  recover  upon  a  promissory  note  given  for 
the  repayment  of  money  loaned  by  it,  notwithstanding  it  ex- 
ceeded its  powers  in  making  the  loan.* 

When,  by  the  charter,  the  corporate  surplus  is  to  be  invested 
in  mortgages  on  certain  real  estate,  or  in  certain  classes  of  bonds, 
it  is  not  competent  for  one  who,  in  another  state,  has  obtained  a 
loan  on  personal  security,  nor  his  surety,  to  set  up  the  plea  of 
want  of  power,' 

The  obligor  in  a  bond  in  the  hands  of  a  corporation,  will  not 
be  allowed  to  show,  for  the  purpose  of  defeating  a  recovery  there- 
on, that  the  corporation  has  no  power  to  hold  or  sue  upon  it.* 

Where  one,  who  has  contracted  with  a  corporation  for  the'ex- 
clusive  right  to  manufacture  and  sell  a  certain  patented  .article, 
has  received  the  full  benefit  of  the  contract,  he  may  not,  in  an 
action  for  the  royalties,  deny  the  authority  of  the  corporation  to 
make  the  contract.' 

In  other  jurisdictions,  the  mere  fact  that  the  corporation  has 
received  the  consideration  of,  or  otherwise  derived  benefits  from, 
the  contract,  is  held  not  to  involve  it  in  any  direct  liability  thereon  ;• 

I.  Prairie  Lodge  v.  Smith,  58  Miss,  extent  of  the  plaintiff 's  chartered  priv- 

301.  ileges.     We  shall  lose  our  respect  for 

1.  Whitney  Arms  Co.  v.  Barlow,  63  the  law  when  it  so  far  loses  its  charac- 

S,  Y.63;  20  Am.  Rep.  504.  ter  for  justice  as  to  sanction  the  de- 
t.  Macon,  etc.,  R.  Co.  v.  Georgia  R.  fense  here  attempted."  The  following- 
Co,  63  Ga,  103.  eases  are  cited  and  examined  in  the 
*,  Poock  Ti.  Lafajette  Bldg.  Assoc,  opinion  and  relied  upon  in  support  of 
71  Ind,  3j7 ;  Pancoast  v.  Travelers  Ins.  the  ruling :  Silver  Lake  Bank  v.  North, 
Co,  79  Ind.  17s;  Steam  Nav.  Co.  r.  4  Johns.  Ch.  (N.  Y.)  370;  Indiana  n. 
Weed,  17  Barb.  [N,  Y.)  378.  In  this  Woram,  6  Hill  (N.  Y.)  33  ;  Chester 
last  case,  the  court,  after  examining  a  Glass  Co.  v.  Dewey,  16  Mags.  94 ;  8 
number  of  authoHlies,  concludes  the  Am.  DecuS;  Baltimore,  etc.  Steam 
opinion  as  follows:  "I  am  happy  to  Boat  Co.  v.  McCutcheon,  13  Pa.  St. 
conje  to  the  conclusion  that  the  law  13;  Palmer  v.  Lawrence,  3  Sandf.  (N, 
will  not  sustain  this  most  unconaciona-  Y.)  161 ;  Potter  v.  Ithaca  Bank,  =  Hill 

ble  defense.     It  ill   becomes   the   de-  (N.  Y.)  490;  Suydam  !■.  Morris  Canal, 

feodant  to  borrow  from  the  plaintiff  etc.,   Co.,   5    Hill   (N.   Y.)   491,  note; 

one  thousand  dollars  for  a  single  day,  Sacket's  Harbor  Bank  v.  Lewis  County 

torelie»e  their  immediate  necesEities,  Bank,  11  Barb.  [N.  Y.)  213. 

"d  then  to  turti  around  and  say, '  I  will  B.  Mutual   L,  Ins.  Co.  v.  Wilcoi,  8 

not  return   you   this   money,  because  BigB,  (U.  S.)  103. 

70U  had  ao   power,  by  your  charter,  6.  Franklin  Ave.  German  Sav,  Inst. 

WlendiL'     Let  them   RrBt  restore  the  t.  Board  of  Education,  75  Mo.  408. 

""ow^sid  then  it  will  be  time  enough  T,  Hall    Mfg.  Co.   v.    American   R. 

»r  them  to  discuss  with  the  sovereign  Co.,  48  Mich.  331. 

P<™"  of  the  State  of  Co«Mee/ici((  the  8.  CongresB,    etc.,  S  pring  Co.    v. 
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that  the  other  party,  being  bound  to  constructive  notice  of  the 
limits  of  the  corporation's  capacity,  is  taken  to  have  parted  with 


Knowlton,  103  U.  S.  49;  Nashville  v. 
Ray,  19  Wall.  (U.  S.)  ^J5S;  Hancock  v. 
LouUville,  etc.,  R.  Co.,  14^  U.  S.  409; 

PitlEbur«h,  etc.,  R.  Co.  i>.  Keokuk, etc.. 
Bridge  Co.,  131  U.  S,  371;  Louisianii 
V.  Wood,  lOJ  U.  S.  294;  Parkcrsburg  v. 
Brown,    106    U.    S.    487',    Chapman  -o. 


Lake  City  v.  Holl 

PennEvlvania,  etc..  R.  Co.  :'■  St.  LouU 

R.  Co.,  118   U.   S.   290;    Hitchcock 

Galveston,  96   U.    S.   350;    Cenlr 

TraiiBp.  Co.  v.  Pullt       ■     -  ■ 

Co.,         ■'   -         — 

War 

V.  Franklin  Bank, 

Morville  v.  American  Tract   Soc. 

Mass.   119;   ij  Am.  Rep.   40;   Bangor 

Boom  Corp,  v.  Whiting,  ig  Me.  123; 

Buckeye,  etc.,  Co.  v.  Harvey,  92  Tenn. 


,    ^  _, ,  _,  t.  Rep. 695; 

Smith  V.  Alabama  L.  Ins.  Co.,  4  Ala. 
558;  Montgomery  i'.  Montgomery,  etc., 
Plank  Road  Co.,  3[  Ala.  76;  Waddill 
V.  Alabama,  etc.,  R.  Co.,  35   Ala.   333; 


Wilkes  V.  Georgia  Pac.  R.  Co.,  79  Ala, 
180 ;  Westinghouse  Mach.  Co.  v.  Wilk- 
inson, 7^  Ala.  311;  Marion  Sav.  Bank 
V.  Durkin,  54  Ala.  471  ;   Farmi 


ern  R.  Co.,  3  De  G.  M.  &  G.  576; 
Simpson  v.  Denison,  10  Hare  ^1;  Salo- 
mons V.  Laing,  13  Beav.  339;  Mant  v. 
Shrewsbury,  etc.,  R.  Co..  13  Beav.  1; 
East  Anglian  R.  Co.  v.  Eastern  Coun- 
ties R.  Co.,  II  C.  R  803;  73  E.  C.  L. 
771;;  Norwich  V,  Norfolk  R.  Co.,  4  El. 
&'B1.  397;  82  E.  C.  L.  396;  Scottish 
Northeastern  R.  v.  Stuart,  3  Macq.  H. 
L.  Cas.  382.  See  Dover  -l.  London,  etc., 
R.  Co.,  3  De  G.  F.  ST.  543;  Brooks  v. 
Blackburn,  etc.,  Bldg.  Sac,  9  App.Cas. 
857;  Murray  v.  Scott.  9  App.  Cas.  517; 
In  re  Gemian  Min.  Co.,  4  De  G.  M.  & 
G.  19;  la  re  Cork,  etc.,  R.  Co.,   L,  R., 

tCh.  748;  la  re  National  Bldg.  Soc, 
.  R.,  s  Ch.  309;  Ex  f.  Bignold,  as 
Beav.  143;  Throup's  Case,  29  Beav.  3i;3; 
Hoare's  Case,  30  Beav.  221;;  Lowndes 
V.  Garnet,  etc.,  Mfg.  Co.,  3a  L.  J.  Ch, 
418;  In  re  Exmouth  Dock  Co.,  L.  R., 
17  Eq.  181 ;  In  re  Worcester  Corn  Ex- 


Pooley  Hall  Colliery  Co,  18  W.  R.  101; 

English  Channel  S.  S.  Co.  v.  Rolt,  17 
Cli.Div,7is;  Yorkshire  R.  Wagon  Co. 
V.  Maclure,  2!  Ch.  Div.309;  MacGregOT 
1:  Dover,  etc.,  R.  Co.,  18  Q^  B,  618  ;  83 
E,  C.  L,  618;  Taylor  I'.  Chichester,  etc 
R,  Co.,  L.  R.,  i  Exch.  31:6;  Gage  v. 
Newmarket  R.  Co..  18  QjB.  457;  83  E. 
C.  L.  456;  Preston  v.  Liverpool,  etc., 
R.  Co..  5  H.  L.  Cas.  605;  Webb  i-. 
London,  etc.,  R.  Co.,  1  De  G.  M.  &  G. 
521;  Stuart  i^.  London,  etc,  R.  Co.,  i 
be  G,  M,  &  G,  721.  And  i  fortiori, 
equity  will  refuse  to  decree  specific 
performance  of  such  contracts.  Webb 
V.  London,  etc,  R.  Co.,  i  De  G.  M.  & 
G.  531 ;  Stuart  r.  London,  etc..  R.Co.,  1 
De  G.  M.  &  G.  711 ;  Shrewsbury,  etc, 
R.  Co.  V.  London,  etc.,  R.  Co.,  4'DeG. 
M.  &G.  115;  Shrewsbury,  etc..  R.  Co. 
V.  BirminghamR.  Co..6~H.L.  Cas.  113. 

In  Memphis  Grain,  etc..  Elevator  Co. 
V.  Memphis,  etc,  R.  Co.,  85  Tenn.  703. 
the  court  refused  to  enforce  a  contract 
of  guaranty  by  the  defendant  to  a  sub- 
scriber to  its  stock,  that  the  dividends 
should  not  fall  below  a  certain  per  cent. 

In  Great  Northern  R.  Co.  r.  East- 
ern Counties  R.  Co.,  9  Hare  306,  spe- 
ci(ic  performance  of  a  contract  regard- 
ing the  use  of  the  lines  and  stations  of 
the  defendant  railroad  was  refused. 

In  Pittsburgh,  etc.  R.  Co.  v.  Keo- 
kuk, etc.,  Bridge  Co.,  131  U.  S.  371,  It 
was  stated  as  the  result  of  the  previous 
cases  in  that  court  that,  "a  contract 
made  bj'  a  corporation  which  is  unlaw- 
ful and  void  because  beyond  the  scope 
of  its  corporate  powers,  does  not,  by 
being  carried  into  execution,  become 
lawful  and  valid;  but  the  proper  rem- 
edy for  the  party  aggrieved  is  by  dis- 
aftirming  the  contract,  and  suing  to  re- 
cover as  on  a  guanlum  meruit  the  value 
of  what  the  defendant  has  actually  re- 
ceived the  benefit  of." 

The  ground  and  the  limits  of  the 
rule  concerning  the  remedy  in  the  case 
of  a  contract  ultra  vires  which  has 
been  partly  performed,  and  under 
which  property  or  monej'  has  passed, 
is  thus  summed  up  by  Mr.  Justice  Mil- 
ler in  Pennsylvania  R,  Co.  v.  St.  Loula, 
etc..  R.  Co.,  iiS  U.  S.317:  The  rule 
"  stands  upon  the  broad  ground  that 
the  contract  itself  is  void,  and  that 
nothing  which  has  been  done  under  it, 
nor  the  action  of  the  court,  can  infuse 
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his  property  with  full  knowledge  that  the  contract  was  illegal  and 
void,  and  has  no  claim  to  enforce  it.i 

Thus,  in  these  jurisdictions,  a  railroad  company  and  an  organ 
manufacturing  establishment  are  not  liable  upon  a  contract  to 
fuarantee  the  expenses  of  a  musical  festival,  although  it  is  made 
with  the  reasonable  belief  that  the  holding  of  the  proposed  festi- 
val will  be  of  great  pecuniary  advantage  to  the  corporation  by  in- 
creasing its  proper  business,  and  the  festival  is  held,  and  expenses 
incurred,  in   reliance   upon  the  guaranty  ;'  nor  a  manufacturing 

«nj  viUlitj  11 

the  paities  have  hi  far  acted  under  Alabama, 
such  1  contract  that  thej  cannot  be  re-  Grand  Lodge  x-.  Waddill,  36  Ala.  313 ; 
ilored  10  their  original  condition,  the  Chambers  v.  Falkner,  65  Ala.  448; 
court  inquires  if  relief  can  be  given  Witkes  v.  Georgia  Pac.  R.  Co.,  79  Ala. 
independently  of  the  contract,  or  180;  Northwestern  Union  Packet  Co.  ». 
whether  it  will  refuse  lo  Interfere  as  the  Shaw,  37  Wis.  ess;  "9  Am.  Rep.  781; 
milter  tUnds."  Madieon,  etc..  Plank  Road  Co.  v. 
1.  Pearee  t-.  Madison,  etc.,  R.  Co.,  Watertown,  etc.,  Plank  Road  Co.,  7 
11  How.  (U.  S.)  441;  Zabriskie  v.  Wis.  59;  Dietrich  r.  Madison  Relief 
Cleveland,  etc.,  R.  Co..  23  How.  fU.  Amoc..  45  Wis.  79  ;  Luthe  r.  Farmers' 
S.)38[ ;  Pacific  Postal  Tel.  Cable  Co.  Mut.  F.  Ins.  Co..  ^s  Wis.  543. 
V.  Western  Union  Tel.  Co.,  50  Fed.  In  Bisselt  v.  Michigan  Southern, 
Rep.4Q3:  Thomas  t.-.  West  Jersey  R.  etc.,  R.  Co.,  M  N.  Y.  258,  Selden,  J., 
Co.,  101  U.  S.  71 ;  Branch  it.  Jesup,  106  uses  this  language:  "  When  the  want 
U.  S.  468;  Pennsrlvania  R.  Co,  v.  St.  of  power  ia  apparent  upon  comparing 
Lou{a,etc.,  R.  Co..  118  U.  S.  190;  Salt  the  act  done  with  the  terms  ot  the 
Uke  City  D.  HoUister,  118  U.  S.  256;  charter,  the  party  dealing  with  thecor- 
Willamette  Mfg.  Co.  v.  Bank  of  British  poration  is  presumed  to  have  knowl- 
Columbia,  iig  U.  S.  191;  Green  Bay,  edge  ot  the  defect,  and  the  defense  of 
etc,  R.  Co.  V.  Union  Steamboat  Co.,  ultra  fires  is  available  against  him. 
107  U.  S.  98 ;  Pittsburgh,  etc.,  R.  Co.  v.  But  such  defense  will  not  be  permitted 
Keokuk,  etc..  Bridge  Co.,  131  U.  S.  371 ;  to  prevail  against  a  party  who  cannot 
Oregon  R^  etc.,  Co.  v,  Oregonian  R.  be  presumed  to  have  had  any  knowl- 
Co.,  130  U.  S.  I ;  Central  Transp.  Co.  edge  of  the  want  of  authority  to  make 
v.  Pullman's  Car  Co.,  139  U.  S.  34;  the  contract.  Hence,  if  the  question  of 
Sulliff  c.  Lake  County,  147  U.  S.  230;  power  depends,  not  merely  upon  the 
Marc*  V.  Oswego,  92  U.  S.  637 ;  Hum-  law  under  which  the  corporation  acts, 
boldt  V.  Long,  91  U.  S.  642;  Dixon  but  upon  the  existence  of  certain  ex- 
Count;  V.  Field,  III  U.  S.  83;  Lake  trinsic  facta  resting  peculiarly  within 
County  V.  Graham,  130  U.  S.  674;  the  knowledge  of  the  corporate  officers, 
Chaffee  County  r.  Potter,  14J  U.  S.  then  the  corporation  will  be  estopped 
3S5'.  SL  Louis,  etc.,  R.  Co.  i'.  Terre  from  denying  that  which,  by  assuming 
Haute,  etc.,  R,  Co.,  145  U.  S.  393;  to  make  the  conlracl,  it  had  virtually 
BsileTP.  M.  E.  Church,  Ji  Me.  472;  affirmed."  gaoled  approvingly  in 
Franklin  Co.  r.  Lewiston  Sav.  Inst.,  68  Monument  Nnt.  Bank  i.Globe  WoAs, 
Me.  43;  a8  Am.  Rep.  9 ;  Hood  v.  New  loi  Mass.  58;  3  Am.  Rep.  322. 
lork,  etc,  R.  Co.,  22  Conn.  17  ;  Hood  a.  Davis  t.  Old  Colony  R.  Co.,  131 
o.N™  York,  etc.,  R.  Co.,  23  Conn.  Mass.  2i;S;  41  Am.  Rep.  221.  In  thia 
«>;  Naugatuck  R.  Co.  v.  Waterbury  case  the  court  said  :  "  A  corporation 
ButtonCo.,  24Conn.  482;  Converse!',  may  indeed  be  bound  to  refund  to  a 
"ontich,  etc.,  Transp.  Co.,  33  Conn,  person,  from  whom  it  has  received 
,J7o;/»reCork,  etc.,  R.  Co.,  L.  R..  4  money  or  propertv  for  a  purpose  un- 
U.748;  Greeley  v.  Nashua  Sav.  Bank,  authorised  bv  its  charter,  the  value  of 
*3N.H.  145;  Hall  I'.  Paris,  59  N.  H.  that  which  k  has  actually  received; 
Tt;Si[Dmons  r.  Troy  Iron  Works.  92  tor,  in  such  a  case,  to  maintain  the  ac- 
*'*-4J7;  Sherwood  r.  Alvis,  83  Ala.  tlon  against  the  corporation  is  not  to 
"j;  J  Am,  St.  Rep.  69s;  Smith  v.  Ala-  affirm,  but  to  disaffirm,  the  illegal  con- 
"""  L.  Ins,  etc..  Co.,  4  Ala.  558;  tract.  White  v.  Franklin  Bank,  2) 
"™*)inery  v.  Montgomery,  etc..  Pick.  (Mass.)  181 ;  Morvllle  !■.  Ameri- 
17  C.  of  L.— 34                        369 
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company  on  a  contract  to  promote  a  railroad  enterprise  ;  *  nor  a 
turnpike  company  for  the  purchase  of  coaches  to  be  used  on  a 
stage  line  ;  *  nor  a  steamboat  company  on  a  contract  to  tow  an- 
other vessel  to  a  point  off  its  own  route,'  or  to  aid  in  the  im- 

can  Tract  Soc^  133  Mass,  139;  35  Am.  in  opinion,  the  judgment  was  affirmed. 
Rep.  40:  In  re  Cork,  etc,.  R.  Co.,  L.  R.,  4  On  appeal  to  the  House  of  Lords,  the 
Ch.  748,      But  when  the  corporation     judgment   wai  reversed,  pronouncing 


actually  received  nothing  in  money  the  contract  artra   vires,  and   without 

or  property,  it  cannot  be  held  Hable  the  power  of  the  shareholders  to  valid- 

upon  an  agreement  to  share  in,  or  to  ate  it  by  their  acquiescence, 

^aranlee  the  profits  of,  an  enterprise  S.  DownlngTi.MtWashinglonRoad 

which   is  wholly  without  the  scope  of  Co.,  40  N,  H.  130. 

its  corporate  powers,  upon  the  mere  In  Pearce  v.  Madison,  etc.,  R.  Co,, 
ground  that  conjectural  or  speculative  31  How.  (U.  S.)  441,  two  corporations, 
benefits  were  believed  by  its  ofRcers  to  created  bj  the  laws  of  Indiana  to  con- 
be  likely  to  result  from  the  making  of  struct  distinct,  tbough  connecting, 
the  agreement,  and  that  the  other  parly  lines  of  railroad  in  that  state,  were 
has  incurred  expenses  upon  the  faith  consolidated  by  agreement,  and  con- 
of  it.  East  Anglian  R.  Co.  -a.  Eastern  ducted  the  business  of  both  lines  under 
Counties  R.  Co.,  11  C.  B.  775;  73  acommonboardof  management. which 
E.  C.  L.  77s;  Macgrcgor  u.  Dover,  gave  notes  in  rhe  name  of  the  consoli- 
etc,  R.  Co,,  18  Q^B. 618^  83  E.  C,  L.  datedcompany  InpaymentEorasteam- 
618;  Ashbury  R,,  etc.,  Co.  1',  Riche,  L.  boat  to  be  run  in  connection  with  the 
R„  7  H.  L.  653;  Thomas  ii.  West  Jer-  railroads.  After  the  execution  of  the 
sey  R-  Co.,  101  U.  S,  71."  notes  and  the  acquisition  of  the  steam- 
Where  a  corporation  established  for  boat,  this  relation  between  thecorpora- 
the  purpose  of  constructing  a  plank  tions  was  legally  dissolved,  .It  was 
road,  guarantees  the  payment  of  a  loan  held  that  an  action  brought  bj  an  in- 
of  money  made  by  another  corporation  dorsee  against  the  two  corporations 
of  similar  character,  for  the  purpose  of  upon  the  notes,  could  not  be  maintained, 
enabling  It  to  build  its  road,  the  build-  3.  Pennsylvania,  etc..  Steam  Nav. 
ingof  which  would  be  advantageous  to  Co.  v.  Dandridge,  8  GUI  &  J.  (Md.) 
the  former,  and  on  default  in  the  pay-  3dS.  In  this  case,  it  was  said  that  the 
ment  of  the  loan  the  guarantor  pays  the  circumstance  that  the  corporation  haa 
amount  thereof,  the  other  party  is  not  entered  into  a  contract,  does  not  estop 
estopped  from  setting  up  want  of  au-  it  from  denying  its  authority  to  do  so 
thority  in  the  guarantor  to  make  the  In  an  action  against  it  founded  upon 
contract  of  guaranty.  Madison,  etc.,  such  contract.  If  such  were  the  case 
Plank   Road    Co,  v.  Watertown,  etc.,  in  reference  to  the  corporation,  the  e" 


Plank  Road  Co.,  7  Wis.  59.  toppel  would  apply  equally  to  theother 

I.  Ashbury   R.,  etc.,  Co.   v.  Rlche,  contracting   party,  and  thus  in  effect 

L.  R.,  7  H.  ij.b^-^,  reversing  L.  R.,  9  limitations   upon   the   powers  of  cor- 

Eich,  224.     Mere  the  company  was  in-  porations  would  be  of  no  avail.     Ap' 

corporated  under  the  Companies'  Act  froTrd  in  Weckler  -u.  First  Nat.  Bank, 

of  i86a  to   make  and  sell  railway  car-  42  Md.  595 ;  Boyce  v.  M.  E.  Church, 

riages  and  all  kinds  of  railway  appar-  46  Md.  373. 

atuB.  The  company,  by  its  directors,  In  Maryland  Hospital  ii.  Foreman, 
entered  into  an  agreement  with  Ricbe  39  Md.  533,  it  is  said  that  if  a  party 
to  give  him  the  construction  of  a  rail-  makes  a  contract  with  the  corporation, 
way  between  certain  points.  After  which  is  beyond  the  powers  of  the  lat- 
Riche  had  entered  upon  the  work,  and  ter,  he  may  recover  the  money  paid 
executed  it  in  part,  the  company  re-  thereon,  whether  the  contract  be  exe- 
pudiated  the  contract  as  being  v//r-n  cu ted  or  executory.  The  contractinall 
vires.  Riche  then  brought  an  action  such  cases,  will  be  regarded  as  void, 
to  recover  damages  for  breach  of  con-  and  the  party  who  delivered  the  prop- 
tract.  In  the  court  of  exchequer,  two  erty  or  advanced  the  money  to  such 
of  the  three  judges  were  of  opinion  corporation  will  be  entitled  to  his  le- 
Ihat  the  piaintifTshould  have  judgment,  gal  remedy  (not  founded  upon  but  in 
■nd  when  the  case  came  before  the  ex-  repudiation  of  the  contract),  to  recover 
chequer  chamber  it  was  heard  before  fix  the  property  or  the  money  from  the 
judges,  and  they  being  equally  divided  corporation,  upon  the  principle  that  it 
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provement  of  a  harbor  off  the  line  of  its  route ;  *  nor  a  national 
''anJc  upon  a  guaranty  of  the  payment  for  land  conveyed  by  the 
P'aintiff  to  a  third  person* 

A  life  insurance  company  is  not  liable  on  policies  of  marine  in- 
surance issued  by  it,  but  the  holders  of  such  policies  may  recover 
.  "^  premiums  paid  in  an  appropriate  action.' 
_  And  a  company  limited  to  insurance  against  accidents  sustained 
_^  "1  traveling,"  is  not  hable  on  a  policy  insuring  the  holder 
.  gainst  external  bodily  injuries  effected  through  external  vio- 
^"ce  and  accidental  means,"  regardless  of  whether  the  injury  was 
"gained  "  in  traveling  "  or  not.* 

'^  fire  insurance  company  is  not  liable  on  a  policy  against  dam- 
^j.  °y  lightning,  unless  the  damage  happened  by  fire.* 
(he  "^t,  while  refusing  to  maintain  an  action  upon  the  contract, 
^  Courts  have,  at  the  same  time,  alwaysstriven  todo  justice  be- 
^  ^ct\  the  parties  by  permitting  property  or  money  parted  with  on 
Uie  laith  of  the  contract,  to  be  recovered,  or  compensation  to  be 
made  for  it.     In  such  cases,  however,  the  action  is  not  on  the  con- 
tract, nor  according  to  its  terms,  but  on  an  implied  contract  of  the 
defendant  to  return,  or  failing  in  this,  to  make  compensation  for 
property  or  money  which  it  has  no  right  to  retain.     To  maintain 
such  an  action  is  not  to  affirm,  but  to  disaffirm,  the  ultra  vires 
contract.*  Accordingly,  if  a  corporation  in  excess  of  its  powers,  re- 
ceives a  sum  of  money  on  condition  that  it  will  return  it  if  an  ad- 
ditional sum  is  not  raised  within  a  given  time,  and  the  condition 

hwlicquired  no  right  or  title  to  either  1103;  /■  rt  Phcenii  L.  Asaur.  Co.,  3  J. 

under  the  contract.  &  H.   441 ;    /i>  re  Sea  F.  &   L.  Assur. 

L  Abbolt  T'.  Baltimore,  etc..  Steam  Co.,   5  De  G.  M.  k  G.  465;    Logan 

Picket  Co..  I  Md.  Ch.  541.  County    Nat,    Bank   v.   Town  send,  139 

I  Norton  I-.  Derry  Nat.  Bank,  61  N.  U.  S.  67;  North  Western  Union  Pack- 

H,  552.    Here  il  was  said  if  the  guar-  el   Co.   v.  Sllaw,  37  Wis.  655 ;  19  Am. 

intj  is  dented,  the  benefit  must  be  re-  Rep.  7H1 ;    Oneida   Bank  v.   Ontario 

•tared.    The   plaintiff  cannot   recover  Bank,  11  N.  Y.  490;  Southern   L.  Ins., 

upon  the  guarantji ;  If  he  desires,  he  etc.,  Co,  v.  Lanier,  5  Fla.  no;  58  Am, 

msj  amend  his  declaration  by  adding  Dec,  448;  Ossipee   Hosiery,  etc.,  Mfg. 

»n  appropriate  count  for  the  recovery  Co.  v.  Cunney,  54  N,   H.  295 ;   Hall  v. 

oftbeUndor  its  valueifBold.  '  Paris.  59  N.   H.  71 ;  Whitney  u.  Peay, 

I.  /■  r«  Phcenix,  etc,  L.  Assur.  Co.,  24  Ark.  32  ;  Roberta  *.  Deming  Wood- 

»J,  i  H.  441.     See   also   Natusch  v.  working  Co.,  in   N.  Car.  433;  Curtis 

'"ing,  2  Coop.  C,  C.  358,  V.  Piedmont  Lumber,  etc,  Co.,  109  N. 

».  Miller  !■.  American  Mut.  Accident  Car.  401 ;  Maher  v.  Chicago,  38  HI,  266; 

'r«.Co„93  Tenn.  167.     Here  the  court  Thomas  t.  Port  Huron,  3J   Mich.  313; 

»id  that  the  remedy  was  a  suit  In  dia-  Paul  v.  Kenosha,  32  Wis,   J56;  94  Am. 

•Eroianceof  the  contract  and  for  an  Dec.  59S;  Carey  v.  East  Saginaw,  79 

"wouotiTig.  Mich.  73 ;  Farmers'  L.  &  T.  Co.  v.  St. 

•■  Andrews   v.   Union  Mut.  F.  Ins.  Joseph,  etc.,  R,   Co.,  1   McCrary   {U. 

o,J7Me.j57.  S.)  347. 

*'  in  addition  to  the  cases  below,  see         "  To   say  that  a   corporation  cannot 

'^  dted    to  the  proposition  in  the  sue  or  be  sued  upon  an  ultra   vires  at- 

'sit  that  an  action  is  not  maintainable  rangement  is  one  thing ;  to  say  that  it 

wrtcUy  on  the  contract.   Hull  v.  Swan-  may  retain  the  proceeds  thereof  which 

"^  S  Qj   B.   526;  48  E.   C.   L.   5^6;  have  come   into  its  posaeBsion  without 

Ajhenium    L.  Asaur.  Co,  v.  Tooley,  maklngany  compensation  whatever  to 

3DcG.  &J.  394;  £x  j».  Key,  16  W,  R,  the  person  from  whom  it  has  obtained 
871 
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them,  is  something  verj  different  and  106  U.  S.  487,  where  certain  parties,  in 

savors  very  much  □(  an  inducement  :o  consideration  of  bonds  issued  to  them 

fraud."     Green's  Brice's   Ultra   Vires  bj-   a   citv   for   a   purpose  beyond   its 

(2d  Am.  ed.}  731.  powers,  executed  to   the   city  a   trust 

In  Salt  Laiie  City   i'.  Hollister,  iiS  deed   in  the  nature  of  a  mortgage,  to 

U.  S.  263,   it  was  Gaid  that  in  cases  of  secure  the  payment  of  the  bonds  and 

contracts    upon    which  corporations  interest,  it   was   held  that   the   bonds 

could   not  be  Bued  t>ecause   they  were  cOLild  not  be  enforced  against  the  city, 

ullra   vires,  "  the  courts  have  gone  a  but  that  the  mortgagors  had  a  right  (o 

long  wity  to   enable   parties   who  had  reclaim   the  property  and   to  demand 

parted  with  property  or  money  on  the  an   account   of  the  city.     Mr.  Justice 

faith  of  such  contracts  to  obtain  justice  Blatchford,    in    delivering   judgment, 

by  the  recovery  of  the  property  or  the  said  :  "  The  enforcement  of  such  right 

money  specifically,  or  ae   money   had  is  not  in  affirmance  of  the  illegal  con- 

and  received  to  the  plaintiff's  use."  tract,  but  is  in  disaflirmance  of  it,  and 

In  Hitchcock  v.  Galveston,  96  V.  S.  seeks  to  prevent  the  city  from  retain- 
341,  where  a  city  was  sued  for  damages  Ing  the  benefit  which  it  has  derived 
for  putting  an  end  Co  a  contract  with  from  the  unlawful  act.  There  was  no 
plaintiffs  tor  the  improvement  of  its  illegality  in  the  mere  putting  of  the 
sidewalks,  the  only  invalid  part  of  property  by  the  O'Briens  (the  mort- 
which  WEis  its  promise  to  pay  In  bonds  gagors)  in  the  hands  of  the  city.  To 
which  it  was  beyond  its  power  to  issue,  denv  a  remedy  to  reclaim  it  is  to  give 
it  was  decided  that  the  invalidity  of  the  effect  to  the  illegal  contract.  The  il- 
promise  was  no  reason  why  the  citv  legality  of  that  contract  does  not  arise 
should  not  pay  for  the  benefits  whicK  from  any  moral  turpitude.  The  prop- 
it  had  received  from  the  plaintiffs'  per-  erty  was  transferred  under  a  contract 
formance  of  the  contract;  Mr.  Justice  which  wag  nieTe\y  mainiH  firoiiiHum, 
Slory,  in  behalf  of  the  court,  saying:  and  where  the  city  was  the  principal 
"  It  matters  not  that  the  promise  was  ofTender.  In  such  a  case,  the  party 
to  pay  in  a  manner  not  authorized  by  receiving  may  tie  made  to  refund  to 
law.  If  payments  cannot  be  made  in  the  person  from  whom  it  has  received 
bonds  because  their  issue  is  ullra  vires,  property  for  the  unauthorized  pur- 
it  would  be  sanctioning  rank  injustice  pose,  the  value  of  that  which  it  has  ac- 
to  hold  that  payment  need  not  be  tuallr  received."  Chapman  r.  Doug- 
made  at  all."  las   County,  107    U.  S.   348,  is  to   the 

So,  in  Louisiana  v.  Wood,  lOJ  U.  S.  same  effect. 
sg4.  a  city,  which  had  received  money  In  Slater  Woolen  Co.  ;'.  Lamb.  143 
for  bonds  issued  by  it  without  author-  Mass.  4Z0,  it  was  held  that  a  corpore- 
ity and  at  an  illegal  rate  of  interest,  tion  created  "  for  the  purpose  of  manu- 
and  purchased  by  the  plaintiff,  was  facturing  fabrics  of  wool  and  worsted, 
held  liable,  not  on  any  contract  of  pur-  or  of  a  mixture  thereof  with  other  tex- 
chase,  nor  on  a  n  y  express  contract  tile  material,"  may  maintain  an  action 
whatever,  but  on  a  contract  implied  for  groceries,  dry  goods,  and  other 
from  its  receipt  of  tlie  money;  Wait,  similar  articles,  sold  and  delivered  by, 
C.  J.,observiiii,':  "  There  was  no  actual  and  in  the  name  of,  a  person  who  is 
sale  of  bonds,  because  there  were  no  keeping  a  store  as  the  undisclosed 
valid  bonds  to  sell.  There  was  no  ex-  agent  of  the  corporation,  to  a  person 
press  contract  of  borrowing  and  lend-  not  in  the  employment  of  the  corpora- 
ing,  and  consequently,  no  express  con-  tion,  who  retains  and  uses  the  goods, 
tract  to  pay  any  rate  of  interest  at  all.  notwithstanding  the  contracts  of  sale 
The  only  contract  actually  entered  are  not  within  the  charter  powers  of 
into  is  the  one  the  law  implies  from  the  corporation.  See  also  Chester 
what  was  done,  to-wit,  that  the  city  Glass  Co.  t:  Dewev,  iG  Mass.  94;.^ 
would,  on  demand,  return  the  money  Am.  Dec.  uS. 

paid  to  it  by  mistake,  and  as  the  money  In  Allen  v.  Freedman's  Sav.,  etc.. 
was  got  under  a  form  of  obligation  Co.,  14  Fla.  418,  the  plaintiff  advanced 
which  was  apparently  good,  that  inter-  money  upon  certain  commercial  drafts 
est  should  be  paid  at  the  legal  rate  which  were  afterwards  dishonored. 
from  the  time  the  obligation  was  The  plaintiff's  charter  did  not  author- 
denied.  That  contract  the  plaintiffs  ize  such  use  of  moneys  deposited  with 
seek  to  enforce  in  this  action,  and  no  it.  but  required  them  to  be  invested 
other."  in    certain    other   securities.     It    was 

Again,  in    Parkersburg    v.   Brown,  held  that  the  plaintiff  was  entitled  to 
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IS  broken,  an  action  maybe  maintained  against  the  corporation 
on  an  implied  promise  to  return  the  money,  and  a  demand  for 
'ts  return  may  be  submitted  to  arbitration.' 

So  where  one  receives  money  in  advance  on  an  ultra  vires  con- 
'f3ct,  and  subsequently  refuses  to  perform,  the  other  party  may 
recover  the  money  in  an  action  for  money  had  and  received.* 

A  railroad  corporation  which,  under  a  contract,  has  used  the 
"^dbed,  rolling  stock  and  equipments  of  another,  may  not  set  up 
'"s  defense  of  ultra  vires  to  a  bill  in  equity  by  the  latter  for  an 
accounting  and  return  of  the  property,' 

'^Oi  a  court  of  equity  will  always  refuse  relief  to  one  seeking  to 
^^cind  an  ultra  vires  contract,  unless  he  first  offers  to  return,  or 
■"^ke  compensation  for,  the  property  he  has  received  under  it.* 

j^^^er  ihe  mooejs  in  an  action  for  efTectually  asif  it  had  beenunde^aspe- 
^J  IK  ■*"  ''"'  '"''  "^ceived,  irrespective  cial  count  setting  forth  the  contract." 
t^«  drafts,  1.  Morrill  f,  American  Tract  Soc, 
(    "  Moore  T',  Swanton  Tanning  Co.,  1J3  Mass.  119;  35  Am.  Rep.  40.     Here 

'J^Vt.  4119,  the  orators  and  two  of  the  the  court  said:  "The  plaintilT  i»  not 
icfendinU  were  memiiergof  a  corpo-  seeking  to  enforce  that  contract  (the 
ration  conducting  a  tannery  business,  ultra  vires  contract),  but  Only  to  re- 
Ttae  stockholders  voted  to  consolidate  cover  his  money  and  prevent  the  de- 
itt  business  with  the  tannerv  owned  fendant  from  unjustly  retaining  the 
bjthe  orators  in  another  state.  The  benefitE  of  its  own  illegal  act.  He  is 
rote  was  carried  out  to  the  extent  of  doing  nothing  which  must  be  regarded 
tnniferring  the  personalty  of  the  for-  SB  a  necessary  affirmance  of  an  illegal 
eign  tannery  lo  the  defendant  corpora-  act.  The  right  to  recover  the  money 
tioa,  but  not  the  realty.  It  was  held  upon  the  implied  promise,  under  like 
thst  whether  or  not  the  purchase  of  circumstances,  has  been  heretofore  rec- 
real  property  in  another  state  was  ognized  bv  (he  court." 
within  the  corporate  powers  of  the  de-  3.  Dili  'v.  Wareham,7  Met.  (Mass. J 
fendxnt.  it  mutt  account  for  the  actual  438.  See  also  While  i'.  Franklin  Bank, 
•sine  of  what  it  had  received.  See  also  22  Pick.  |MasK.]8i. 
Manville  v.  Belden  Min.  Co.,  17  Fed.  3.  Manchester,  etc.,  R.  Co.  v.  Con- 
Rep.  415.  cord,  etc.,  R.  Co.  (N.  H.  1890J,  20  Atl. 
In  Central  Trust  Co.,  etc.,!'.  Ohio  Rep.  383;  the  court,  in  this  case,  say- 
Cent.  R.  Co,  13  Fed.  Rep.  306,11  is  Ing:  "The  defense  set  up  is  so  te- 
held  that  where  a  "  j}ooling  contract,"  pugnant  to  the  natural  sense  of 
entered  into  between  two  railroad  cor-  justice,  so  contrary  to  good  Taith 
potations,  has  been  fully  executed,  and  and  fair  dealing,  and  so  opposed 
the  profits  arising  therefrom  are  col-  to  the  weight  of  modern  authority,  that 
tected  and  held  by  a  receiver  of  one  of  it  need  only  be  said  that,  in  equity  at 
tfaem,  he  may  not  retain  the  fund  thus  least,  neither  party  to  a  transaction 
icquircd,  but  will  be  decreed  to  pay  it  ultra  vires  simply,  will  be  heard  to  al* 
over  to  the  other  company,  without  lege  its  invalidity  while  retaining  it& 
tegird  to  the  validity  of  the  original  fruits.  However  the  contractual  pow- 
■grcement.  cr  of  Ihe  defendant  may  be  limited  un- 
But  in  Grand  Lodge  v.  Waddill,  36  .der  its  charter,  there  is  no  limitation  of 
Ala,  ^[j,  it  was  held  that  when  a  cor-  its  power  lo  make  restitution  to  the 
poraiion  lends  money  without  author-  other  party,  whose  money  or  property 
ily  under  its  charter,  and  takes  a  prom-  It  has  obtained  through  an  unauthor 


iswry  note  to  secure  lis  repayment,  it 
money  counts.     The  court   said:  "It 

ized  contract;  nor,  as  a  corporation,  is  it 
exempted  from  the  common  obligation 
to  do  justice,  which  binds  individuals. 

is  true  that  money  loaned  may  be  re- 
coant.    But    then,   a   recovery    under 

lor    this    duty    rests   upon    all    persons 
alike,  whether  natural  or  artificial." 
4.  Memphis,  etc..  R.  Co.  v.  Dow,  19 

>  common   count   in  this  case,  would 
w»tnforcement  of  avoid  contract,  as 

Fed,  Rep,  388;  Brown  -v.  Atchison,  39 
Kan.  37  ;  Manville  v.  Belden  Min.  Co., 

sasiGoOi^le 
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While  a  corporation  is  not  chargeable  with  a  loan  of  money 
made  by  the  directors  in  excess  of  their  authority,  yet  if  any  por- 
tion of  the  money  has  been  devoted  to  the  legitimate  purposes 
of  the  corporation,  it  is  liable  to  that  extent.'     And  if  the  money 

17  Fed,   Rep.  415;  United  Lines  Tel.  Mt.  Nat.  Bank.  96  U.S.  640;  Parsons  r. 

Co.  V.  Boston  Safe  Deposit,  etc., Co.,  Monmouth,  70  Me.  161.     Compare 

147  U.  5.  4JI ;  Buford  i'.  Keokuk  North-  Hackcttstown  v.  Swackhamer,  37  N.  J. 

ern  Line  Packet  Co.,  69  Mo.  611,     See  L.  191. 

also   Madison   Ave.,   etc.,   Church   v.         In  1   Morawetz  on  Priv.   Corp.  (3d 

Oliver  St.,  etc.,  Church,  73  N.  Y.  81.  ed,),  4715,  it  Is  said  that  mone;'   or 

A    railroad    company    which  hai  other  property  transferred  to  the  cor- 

leased  certain  telegraph  lines  without  poration  under  a  contract  which  is  void, 

Buthoritv  cannot  repudiate   the  lease,  because   beyond   the   authoritj'   of  the 

unless  it  offers  to  make  compensation  agent  assuming  to  represent  the  corpo- 

for  the   improvements  and   additions  ration,  the  latter   is   liable  to  account 

which  the  lessees    have  made   to  the  for  the  money  or  other  property  so  re- 

Broperty,     Western  Union  Tel.  Co.  v.  ceivcd.     If  any  portion  of  the  property 

Tnion  Pac.  R.  Co.,  I  McCrary  (U.  5.)  has  been  preserved,  it  must  be  restored 

j6i;  American  Union  Tel. Co. B. Union  to  the  owner,  and  if  It  has  been  con- 

PacR.  Co.,  1  McCrary  (U.S.)  iSSi  At-  verted   into  a  distinct  fund,  this  must 

lantic  Union  Tel.  Co.  v.  Union  Pac.  R.  be  giv^ n  up. 

Co.,  1  McCrary  (U.  S.)  541;  Western         And  in  Taylor  on  Priv.  Corp.,  ch.  7, 

Union  Tel.  Co.  f.  Burlington,  etc.,  R.  ^  311,  it  is  said  :  "The  corporation  may 

"^'.t  3  McCrary  (U,  S.)  130.  repudiate  the  contract  without  render- 


In    New   Castle  Northern  R.  Co.  z 


ing,  at  the  instance  of 
pany,fiet  aside  a  construction 
as  ultra  vires,  decreed   that  the  cor- 
poration should  account  (or  benefits  re- 
ceived from  partial  performance,  and 
that  the  contractor  was  not  to  be  put     co 
with    the  mere  reimbursement  of    it.' 


ing  up  the  benefits  which  through  the 
contract  have  accrued  to  the  corporate 
property,  when  such  benefits  have  be- 
come amalgamated  with  the  corporate 
property,  and  cannot  be  rendered  up 
witliout  infringing  the  rights  of  per- 
sons who  have  never  assented  to  the 
ay  acquiesced  in 
L,  R.,  9  "     ' 


See  Hill's 


i^-fioe. 


B  actual  outlay,  but  was  entitled  to         In  Allis  v.  Jones,   45  Fed.  Rep.  146, 
receive   for   what   he   had   done  such     it    was   said :  "  The   mortgages    were 
compensation   as    any   other   railroad     given  to  secure  an  indebtedness  in  ex- 
'  '      cess  of  the  amount  of  debts  the  com- 

panies, by  their  charters,  were  author- 
ized to  contract,  and  it  is  said  this 
renders  the  evidence  of  the  indebted- 
ness, and  the  mortgages  given  to  secure 
it,  ultra  vires  and  void.  But  on  the 
facts  of  this  case  this  position  cannot 
be  maintained.  The  money  was  re- 
ceived by  the  companies,  and  used  in 


circumstances,  in  the  absenc 
press  agreement.  The  corporation  was, 
also,  held  chargeable  with  interest  on 
the  amount  found  to  be  due  the  con- 
tractor when  the  work  was  slopped. 

In  Wilson's  Case,  L.  R,  la  Eq.  tii, 
where  a  person  made  a  loan  to  a  liuild- 
ing  society,  which  it  was  ultra  virei  in 
the  latter  to  accept,  and  which  waE  se- 
cured by  a  deposit  of  deeds  of  the  so-  Ilim, 
clety,  it  was  held  that  on  the  society  knowledge  and  consent  of  all  the  ofli- 
being  wound  up  the  oHicial  liquidator  cers  and  stockholders.  On  these  facts 
could  not  deprive  the  lender  of  his  Be-_  the   banks   are   entitled   to   be  repaid 


n  thei 


curitles   without   repaying   the  money 

1.  Bank  of  Australasia  v.  Breillat,  6 
Moo.  P.  C.  1S2  ;  Hawtayne  v.  Bourne, 
7  M.  &  W.  595 ;  Hswken  v.  Bourne,  8 
M.  &  W,  703;  Ik  re  Eimouth  Docks 
Co.,  L.  R.,  17  Eq.  181 ;  Ulster  R.  Co.  f. 
Banbrldge,    etc.,    R.  Co.,    1    Ir.    Eq. 

go;  In  re  National  Bldg.  Soc.,  L.  R.,  s 
h.  309;   Allen  v.   La 
650;  Union  Gold  Mil 


money,  and  the  companies  could 
execute  a  valid  security  for  its  pay- 

A  mining  company,  being  tn  finan- 
cial difficulties  and  owing  money  to 
employes  for  wages,  the  directors  bor- 
rowed sums  for  the  purpose  of  paying 
these  debts.  They  afterwards  person- 
allv  repaid  these  advances.  It  was 
held  that  they  might  prove  these  ad- 
vances upon   the  winding    up  of  the 
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borrowed  has  been  expended  in  discharging  valid  debts  of  the 
corporation,  the  lender  is  entitled  to  be  subrogated  to  the  rights 
of  the  creditors  so  paid.^  If,  however,  the  money  has  been  used 
'or  unauthorized  purposes,  the  corporation  is  not  chargeable, 
though  it  may  have  received  benefits  therefrom.* 
Transactions  in  violation  of  some  positive  law,  or  involving 

•^"•panj,  upon   the   ground   that  the  were  pmid  directly  to  penons  who  were 

■DODej  (lad  been  expended  in  the  pay-  actual  creditors  of  the  companj,  and 

""eot  of  debts  which  might  have  been  bo  far  there  could  be  little  or  no  dis- 

"'orced  against  the  company.     In  re  pute  as  to  the  right  of  Mr,  Lewis  or  of 

uJ*>«nMin.Co.,  4  De  G.  M.  &  G.  19.  the  person  claiminK  through  him,  to 

faere  a  corporation  borrowed  mon-  stand  in  the  place  of  the  original  cred- 

*J  *'thout  authority,  for  the  purpose  i  tor,  whose  debt  being  valid,  has  been 

^  ^•^nipleiing  its  works,  and   sold  the  so  paid."    And  it  was  held  that,  to  that 


,rfrt-"»pleting 

iW  I     '"'■  "•*  '""  ^'"'' ''  *'"'  ''*''*  *^' 

'*t\<)er  could  prove  insolvency  in 
9^^Weding8  for  the  full  amount  of  his 
Uaim  agiinst  the  company.  Troupe's 
Case,  19  Beav.  353;  Hoare's  Case,  30 
Beav.  «5;  In  re  Magdalena  Steam 
Nbv.  Co,  Johns.  690. 

In  £1  f.  Bignold,  33  Beav.  143,  a 
Irtding  company  borrowed  money  for 
^e  purpose  of  carrying  on  its  business. 
It  hid  no  power  to  make  this  loan,  but 


tent,  the  lender  cr 

See  also  the  English  cases  cited  in 
note  just  preceding.  In  Rg  National 
Bldg.  Soc,  L.  R.,  s  Ch.  309,  Gifford, 
L.  ?.,  referring  to  these  cases,  said ; 
"  Tl^ey  were  decided  upon  a  principle 
recognized  in  the  old  cases  beginning 
with   Marlow   V.    Pitfield,   i   P.  Wms. 


die 


i(  held  t] 


t  the  IT 


additional    subscription   in 
order  (o  pay  the  money  advanced. 

In  Lowdnes  v.  Garnett,  etc..  Gold 
Min.  Co.,  33  L.  J.  Ch.  418,  a  director 
■ho  had  made  advances  to  a  company     that   althi 


.<;S8,  where 

there  wi 

IS  a  loan  t 

0  an  in- 

fant  and  tht 

?  money 

was  spent 

in  pay. 

ing   for   nee 

essaries 

:    and   in 

another 

CB^e   of   a   > 

Tiore  modern  date 

,  where 

there  was  n 

^tuatly  loaned  to  a 

lunatic,  and 

it  went  i 

in  paying e 

'k: 

which  were 

actually 

necessary 

n  eicess  of  (Is  borrowing  power 
meet  the   necessary  eipenses  of 
business,  was  allowed  to  prove  his  cl 
u  a  postponed   creditor    against 
company.     See   also  Ulster   R.  Co 
Banbridge,  etc.,  R.  Co.,i  Ir.  Eq.  191 
A  building  society  that  loaned  n 
ej  on  the  security  of  its  own  shares,  in 
violation  of  its  charter,  was  allowed  to 
prove  against   the  estate   of  the  bor- 
rower lo  the  amount  of  the  loan.    /»  re 
Coltraan,  19  Ch.  Div.  64.     See  Hardy 
o.  Metropolitan  Land,  etc.,  Co.,  L,  R., 
7Ch.4a7. 

1.  The  case  of  In  re  Cork,  etc., 
Co.,  L  R.,  4  Ch.  74S,  ie  a  leading  o 
apon  this  subject.    A   railroad   coi 

p«Dy  had  exhausted  its  borrowing  Doncaster  Bldg.  Soc,  L.  i  .  „ 
powers,  and  was  in  debt  fo  r  property  A  building  society  which  had  no 
bought  on  credit.  In  these  circum-  powers  of  borrowing,  obtained  ad- 
stances,  an  issue  of  Ironds  was  negoti-  vances  which  were  used  partly  in  pay- 
sttd,  ind  the  money  received  from  the  ment  of  the  running  expenses  of  the 
Mlethereof  was  expended  for  the  pav-  society,  and  partly  in  payment  of 
mtDt  of  these  debts,  and  the  purchase  debts  to  withdrawing  members.  It 
odiecessarymaterial.  TheLordChan-  was  held  that  the  lender  could  not  re- 
Mllor  said :  "  It  is  shown,  I  thinlt,  as  cover  so  far  as  the  money  was  expended 
'^■rdi  some  of  the  moneys  that  have  in  payment  of  withdrawing  members. 
t«<n  received  through  the  medium  of  CunlifFe  v.  Blackburn,  etc.,  Bldg.  Soc., 
"r.  Lewis,  some  small  proportions  9  App,  Cas.  857. 
376 


money,  could  maintain  no  action,  yet 
inasmuch  as  his  money  had  gone  to 
pay  debts  which  would  be  recoverable 
at  law,  he  could  come  into  a  court  of 
equity  and  stand  in  the  place  of  those 
creditors  whose  debts  had  been  so  paid. 
That  is  the  principle  of  these  cases.  It 
is  a  very  clear  and  definite  principle 
which  ought  not  to  be  departed  from." 
See  generally  Subrogation,  vol.  14, 
p.  1^7. 

S.  He  Worcester  Corn  Exchange 
Co.,  3  De  G.  M.  St  G.  180;  Zulueta's 
Claim,  L.  R.,  5,  Ch.  444;  Wenlock  v. 
River  Dee  Co.,  36  Ch,  Div.  674;  Ex 
f.  Cropper,  I  De  G.  M.  &  G.  147; 
"  '      "-.  9   Eq.  60s;  ■'"  re 
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TfTM  CsntrMta. 


moral  turpitude,  and  not  ultra  vires  merely,  are  not  embraced  in 
the  discussion  in  this  section,  and  the  principles  here  stated  do 
not  apply  to  them.  They  are  subject  to  the  rules  governing  the 
actions  of  courts  with  reference  to  illegal  contracts  generally," 

The  distinction  made  in  some  of  the  cases,  that  a  suit  may  be 
brought  for  an  accounting,  or  upon  the  common  counts,  but  not 
directly  upon  the  contract,  seems  to  be  based  upon  a  technicality 
and  refinement,  and  in  some  cases  is  calculated  to  work  injustice; 
in  some  instances,  the  measure  of  relief  would  exceed  or  fall  far 
short  of  that  fixed  by  the  parties;  in  others,  there  would  be  no 
remedy  at  all,  for  in  certain  cases  an  action  upon  the  contract 
would  be  the  only  action  that  could  be  maintained.  There  is 
really  no  sound  reason  why  the  contract  should  not  be  recognized 
and  enforced  whenever  justice  requires  it.* 


The  directorB  of  a  benefit  building 
society,  the  rules  of  which  gave  no 
power  to  borrow  money,  borrowed  b 
sum  of  money  for  the  purpose  of  ad- 
vancing it  to  their  members  on  the 
security  of  their  shares.  The  lender 
of  the  money  eubsequently  presented 
a  petition  for  an  ordi-r  to  wind  up  the 
company.  It  was  held,  reversing  the 
decision  of  the  master  of  the  rolls, 
that  the  transaction  was  ullra  vires, 
and  the  petitioner  had  no  legal  or 
equitable  debt  against  the  company, 
and  the  petition  was  accordingly  dis- 
missed. GifTord,  L.  1..  said:  -There 
is  no  proof  whatever  that  one  sixpence 
of  this  money  went  in  payment  of  any 
debt  which  was  recoverable  against 
the  company."  In  re  Nat.  Bldg.  Soc., 
L.  R.,  5  Ch.  309. 

See  the  following  cases,  where  the 
corporation,  having  received  no  bene- 
fits from  the  ullra  vires  contract,  was 
held  not  liable,  although  the  other 
party  had  incurred  expenses  in  reliance 
upon  the  contract.  Jemison  v.  Citizens 
Sav.  Bank,  iJi  N.  Y.  tjs;  19  Am.  St. 
Rep.  482 ;  St.  Louis  Mfg.  Co.  v.  Hil- 
bert,  J4  Mo.  App.  338;  Franklin  Co.  t. 
Lewiston  Sav.  Inst.,  68  Me.  43;  jS  Am. 
Rep.  9;   Davis  v.  Old  Colony  R.  Co., 


I  Ma! 


Kep.  : 


also  Greeley  v.  Nashua  Sav,  Bank,  63 
N.  H.  145,  where  it  was  held  that  an 
institution  for  savings  is  not  estopped 
to  plead  want  of  authority  under  its 
charter  to  receive  for  safe  keeping 
United  Stales  bonds  delivered  to  a 
clerk  of  its  treasurer,  when  neither  the 
bonds  nor  their  avails  have  come  to  its 

I.  St.  Louis,  etc.,  R.  Co.  v.  Terre 
Haute,  etc.,  R.  Co,,  14S  U.  S.  393 ;  James 
V.  Eve,   L.  R.,  6   H,  L.  335;  Buckeye 


Marble,  etc,  Co.  z:  Harvey,  91  Tenn. 
11^;  Manchester,  etc.,  R.  Co.  v.  Con- 
coVd  R.  Co.  {N.  H.  1890).  10  Atl.  Rep. 
383  ;  Beach  v.  Fulton  Bank,  3  Wend, 
(N.  Y.j  J73;  Philadelphia  Loan  Co.  v. 
Towner,  13  Conn.  349;  Nellis  v.  Clark, 
4Hill{N.Y.)  424;  New  York  Fire- 
men Ins.  Co.  V.  Ely,  3  Cow.  (N.  Y.) 
678;  Salina  Bank  v.  Alvord,  31  N.  Y. 
474;  Crocker  v.  Whitney,  71  N.  Y. 
161 ;  Tracy  v.  Talmadge,  14  N.  Y. 
i8g;fi7Am.  Dec.  133;  Agawan  Nat. 
Bank  r.  South  Hadley,  laS  Mass.  503; 
McDonald  v.  New  York,  68  N.  Y.  J3; 
23  Am.  Rep.  144;  Parr  v.  Greenbuab, 
71  N.  Y.  463  ;  Camden,  etc.,  R.  Co.  v. 
May's  Landing,  etc.,  R.  Co.,  4S  N.J.  L. 
531J:  Thomas  v.  West  Jersey  R.  Co., 
101  U.  S.  71.  Such  transactions  are 
subject  to  the  maxim,  In  fari  delicto 
est  rondilio  defendenlis.  See  infra, 
this  title.  Contracts  Expressly  Forbid' 
den.  cr  Coslrary  to  Public  Policy. 

In  New  York  State  L.  &  T.  Co.  v. 
Helmer,  77  N.  Y.  64,  a  trust  company 
which  had  discounted  a  note  in  violation 
of  the  law  against  unauthorized  bank- 
ing was  held  not  entitled  to  recover 
aMinst  the  maker.  The  court  said; 
"The  facts,  as  presented  by  the  answers, 
do  not  bring  the  case  witnin  that  class 
of  decisionE  where  the  party  having' 
received  the  benefit  of  the  contract,  is 
not  allowed  to  repudiate  it  because  the 
other  party  had  no  power  to  make  it. 
Such  cases  rest  upon  the  principle  that 
the  contract  was  an  innocent  or  legal 
one,  and  in  this  respect  differ  from 
the  case  where  the  act  was  illegal  or 
expressly  prohibited   by  law." 

3.  This  is  substantially  the  language 
of  Mr.  Morawetz.  See  1  Moraweti 
Corp.  (ad  ed.),  4  703. 

In  Bissell  t'.  Michigan  Southern,  etc.. 
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(2)  Oit  Both  Sides. — Ultra  »(>«  contracts  are  recognized  as  un- 
^^ilable,  and  are  permitted  to  stand  as  the  foundation  of  rights 
Quired  under  them,  after  they  have  been  fully  performed  on 
«th  sides. » 

A.  transfer  of  property  to  or  by  a  corporation,  may  not  be  set 
^'de  simply  on  the  ground  that  it  was  unauthorized  on  the  part 


,„Co.,  )jN.  Y.  376.  Comstock,  C.  J.,  CroMrdl,6s  111.  4S3,  where  Mr.JuBtke 

1^ 'Peaking  for   the   insjority   of  the  Scott,  for  the  court,  said  that, ''when 

t^^  *»id:  "  It  is  also  said,  in  order  to  corporations  have  received  the  benefit 

^''Qer  ibig  doctrine  less  offensive  to  the  of  a  contract,  if  there  n  nothing  in  it 

ce^l  and  conscience,  that  the  inno-  that  \t.  contrary  to  public  policy,  there 

'he     '^^olcr  majr,  upon  the  voidness  of  can  be  no  just  reason  why  they  should 

re^    '^Omract  and  a  disaiBmiance  of  it,  not  be  required  to  perform  It." 

■it.  ^er  back  the  value  or  consideration  1.  Camden,  etc.,  R.  Co.  v.  May's 

n'o^  *hich  he   has  parted.    This  posi-  Landing,  etc..  R.  Co^  48  N.  J.  L.  510; 

Mvy  "ecesBarily  concedes  that  the  cor-  St.  Louis,  etc.  R.  Co.  jj.  Terre  Haute, 

^^Uon,  as  a  legal  person,  made   the  etc.,  R.  Co.,  145  U.  S,  409;  Pennsylva- 

**aU)horized  contract,  and  received  the  nia  R,  Co.  r.  St.  Louis,  etc.,   R.  Co., 

\noneyor  value  under  and  according  to  118  U.  S.  316;  Union  Trust  Co.  v.  lUi- 

It,  thus  overthrowing  the  main  objec-  nois   Midland   R.  Co.,   117  U.  S,  46S; 

tion  to  its  liability  to  respond  directly  Central  Transp.  Co.  v.  Pullman's  Car 

upon   the   contract.     It    also  concedes  Co.,  139  U.  S.  56;  Buckeye  Marble  Co. 

the  innocence  of  the  other  contracting  t'.   Harvey,  9J   Tenn.    [15;   James    v. 

party;  thus,  according  to  all  the  analo-  Eve,  L.  R.,  6  H.L.  335;  Taylor  li.  South 

gies  of  the  law,  refuting  the  only  other  hL   North   Alabama    R.   Co..  4  Woodft 

objection  (illegality)  on  which  the  ab-  <U.  S.)  575. 

■olute  invalidity  of  such  dealings  is  "The  executed  dealings  of  corpora- 
claimed  to  rest;  for  surely,  after  con-  tions  must  be  allowed  to  stand  for  and 
ceding  that  the  corporation  actually  against  both  the  parties,  when  the 
mide  the  contract,  it  will  not  be  con-  plaineetrules  of  good  faith  so  require." 
tended  that  it  can  set  up  that  it  ought  Parish  v.  Wheeler,  32  N.  Y.  509,  fer 
Dot  to  have  made  it,  against  an  Innocent  Comstock,  C .  J. 

person  who  has  given  up  his  money  or  "  In   many   instances,   where  an  in- 

property  on  the  faith  of  the  same  con-  valid    contract,    which  the  parties  to  it 

tract.    But    I    answer,   further,   that  might  have  avoided  or  refused  to  per- 

while  in  many  cases  the  remedy  by  a  form,  has  been  fully  performed  on  both 

tnit  in  disafGrmance  of  the  agreement  sides,  whereby  money  has  been  paid  or 

tnd  to  recover  back  the  consideration,  property   changed    hands,    ttie   courts 

will  be  sufficient  to  prevent  wrong,  in  have  refused  tosustainan  action  for  the 

many  others  it  will  be  entirely  worth-  recovery  of  the  property  or  the  money 

leu.     All  collateral  secmritiea  must  fall  so  transferred."     Miller,  J.,  in  Thomas 

to  the  ground  with  the   principal   con-  7'.  West  Jersey  R.  Co.,  101  U.  5.  71. 

tract,  and  its  consequences  and  results.  In  Holmes,  etc.,  Mfg.  Co.  i>.  Holmes, 

The  present  care  will  aflord  the  best  il-  etc.,  Metal  Co.,  I27'N.  Y,  25a;  34  Am. 

Intration.    The  defendants,  in  consid-  St.  Rep.  44S,  it  was  held  that  where  a 

eration  of  a  trifling  sum  received  from  corporation  has  power,  with  the  con- 

Ihc  pUinliff  for  fare,  agreed  to  perform  sent  of  all   Its    stockholders,  to   sell  its 

the  services  of  carrying  him  in  their  plant  to  another  corporation  and  to  re- 

cirs  perhaps  some  two  hundred   miles,  tire  from  business,  taking  payment  in 

By  the  negligent  perform.-tnce  of  that  the  stock  of  the  latter— if  the  fact  that 

ipeement.   they  inflicted   on   him   in-  the  stock  so  taken  was  issued  to.and  is 

inriei  for  which   a  jury    has  said  the  held   by,  an   oflicer  of   the  vendor,  as 

proper  compensation   is   (2,500.     This  trustee,   renders  the  transaction  ultra 

l^ing  the  measure  of  damages  for  the  uirei— after  it  has  been  completed,  and 

^ireach  of  the  contract,  the  absurdity,  the  title  to  the  stock  taken  in  payment 

notltu  than  the  Injustice,  of  confining  vested  in  the  vendbr,  it  may  sell  and 

'"im  to  the  remedy  of  disaffirmance  be-  dispose  of  the  same,  and  a  purchaser 

fuse  Ihe  agreement  wws  ultra  vires,  from  it  may   not,  in  an  action  to  re- 

■""M  be  quite  apparent."  cover  the  purchase  price,  avail  himself 

Seeilw  Chicago   BIdg.   Soc.   i'.  of  tbc  defense  of  ir//rrt  !■(>«. 
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of  the  corporation ;  in  such  cases,  the  state  alon«  may  object  to 
the  unauthorized  cotporate  action.^ 

2.  Contraota  Expmaly  Forbidden  or  Contrary  to  Fnblio  Policy. — 
The  effect  to  be  given  contracts  in  violation  of  express  statutory 
provision  depends  upon  the  intention  of  the  legislature,  to  be 
found  by  the  application  of  the  ordinary  rules  of  statutory  con- 
struction. It  may  be  stated  as  a  general  rule,  that  if  a  statute 
expressly  prohibits  a  corporation  from  making  a  certain  contract, 
such  contract  is  void,  although  not  declared  in  terms  to  be  so  ; 
and  that  it  is  void  may  be  pleaded  in  a  suit  brought  directly  and 
exclusively  upon  the  contract.* 

For  instance,  a  statute  prohibiting  a  corporation  from  issuing 

1.  Shewalter  V.  Plmer,  qs  Mo.  118;  686;   SisUre   i>.   Best,   88   N.  Y.517; 

Coleman  v.  San  Rafael   I'urnpike   R.  Beecher    n.    Marquette,  etc.,   Rolling 

Co.,  49  Cal.  517 ;  Natoma  Water,  etc..  Mill  Co.,  45  Mich.  103. 

Co.  V.  Clarkin,  14  Cal.  544;  Natchei  v.  In  Union  Nat.  Bank  v.  Matthews,  98 

Mallery,  (4  MiM.  4991  Utiej   v.  Clark  U.  S.  363.  Swayne,  J.,  speaking  for  the 

Gardner  Lode  Min.  Co.,  4  Colo.  369;  court,  said  :  "  Where  a  corporation  is 

Whitman  Gold,  etc., Min.  Co.  1*.  Baker,  incompetent  by    its   charter   to   lalce 

3  Nev.  386;  Bames  v.  Suddard,  117  III.  title  to  real  estate,  a  convevancetoit  is 

337;  Aleiander  T'.  Tolleaton  Club,  110  not  void,   but  only  voidable,  and  the 

III.  65  ;  Leazure  v.  Millegas,  7  S.  &  R.  sovereign  alone  can  object.     It  is  valid 

(Pa.)   313;    Vermont,   etc..   R.  Co.  v.  until  asaailed   in  a  direct  proceeding 

Vermont  Cent.  R.  Co.,  34  Vt.  1 ;  Smith  for  that  purpose." 

V.  Sheeley,  13  Wall.  (U.  S.)  358;  Leh-  In  Hough  i>.  Cook  County  Land  Co., 
man  v.  Warner,  61  Ala.  455;  Union  73  III.  J3;  14  Am.  Rep.  130,  it  was 
Mut.  L.  Ins.  Co.  -D.  McMilten,  24  Ohio  held  that  where  a  corporation,  created 
St.  67;  Chambers  v.  St.  Louis,  39  Mo.  by  the  laws  of  that  state,  is  empowered 
543 ;  Worcester  v.  Eaton,  13. Mass.  371 ;  by  its  charier  to  purchase,  and  receive 
7  Am.  Dec.  155;  Com.  i'.  Wilder,  117  conveyances  for,  and  hold  titles  to, 
Mass.  I  ;  Holton  i>.  Lake  County,  55  lands,  but  is  prohibited  from  eo  pur- 
Ind.  194;  Land  E'.  Coffman,  50  Mo.  343;  cha&ing  and  holding  for  other  than  a 
Davidson  College  t>.  Chambers,  3  Jones  prtscribed  purpose,  a  deed  executed  to 
Eq.  (N.  Car.)  353;  Goundie  v.  North-  it,  by  one  having  capacity  to  convey. 
ampton  Water  'Co.,  7  Pa.  St  333;  wiil  vest  the  title  in  the  corporation, 
Myers  v.  Crott,  13  Wall.  (U.  S.)  391  ;  and  the  question  as  to  whether  it  has 
Com.  V.  New  York,  etc.,  R.  Co.,  114  exceeded  Its  powers  in  making  the  pur- 
Pa.  St.  346;  Camden,  etc.,  R.  Co.  v.  chase,  is  one  between  the  corporation 
May's  Landing,  etc.,  R.  Co.,  48  N.  j.  and  ihe  commonwealth,  with  which 
L.  563;  FrittsT'.  Palmer,  133  U.S.  282;  the  grantor  has  no  concern. 
Farmeri.  etc.  Bank  t-.  Detroit,  etc.,  R.  3.  New  York  Stale  L.  &  T.  Co.  f. 
Co.,  17  Wis.  371;  Silver  Lake  Bank  ;■.  Helmer,  77  N.  Y.  64;  In  re  Taycoi,  ij 
North.  4  Johna.  Ch,  (N.  Y.)  370;  Blatchf.  (U.  S.)  309-  In  this  latter  case 
Mapes  V.  Scott,  94  111.^79;  Warner  v.  the  People's  Safe  Deposit  and  Savings 
De  Witt  County  Nat.  Sank,  4  III.  App.  Institution,  incorporated  by  special 
305;  Runyan  v.  Coster.  14  Pet.  (U.  S.)  act  INc-w  Tork  Laws  1868,  eh.  Sl6), 
123;  Banks  v.  Poitvaux,  3  Rand,  (Va.)  opened  an  oflice  for  banfcinK,  at  which 
136;  15  Am.  Dec.  706;  hJcIndoe  t.  St.  it  carried  on  a  regular  banking  busi- 
Louls,  10  Mo.  577 ;  Kelley  v.  Peoples  ness,  not  being  authorized  by  its  char- 
Transp.  Co.,30regon  1&9;  Chicago,  ter  to  do  so,  but  being  forbld'den  by  the 
etc.,  R.  Co.  f.  Lewis,  53  Iowa  101  ;  Bar-  constitution  and  laws  of  the  state  un- 
row  V.  Nashville,  etc.,  Turnpike  Co.,  9  der  heavy  penalties.  In  the  course  o[ 
Humph.  (Tenn.)  304;  Mallet!  r.  Simp-  its  buaineBs,  it  discounted  for  certain 
son,  94  N.  Car.  37;  5:;  Atn.  Dec.  59; ;  parties,  afterwards  bankrupt,  certain 
Ayera  v.  South  Australia  Banking  Co.,  notes,  which  were  not  paid,  and  which 
L.  R.,  3  C.  P.  548;  Phosphate  or  Lime  it  proved  in  the  district  court  as 
Co.  V.  Green,  L.  R.,  7  C.  P.  43;  Heis-  claims  against  them.  It  was  held  that 
liell  I'.  Chickasaw  Lodge,  87  Tenn.  the  notes  were  void;  and  further  tbata 
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notes,  "  unless  the  same  be  made  payable  on  demand  and  without 
interest,"  renders  void  notes  issued  in  contravention  of  it,  even 
in  tlie  hands  of  a  bona  fide  holder.* 

So,  notes  discounted  by  a  corporation  forbidden  by  a  general 
st^ute  to  do  a  banking  business,  are  void.* 

But  to  the  general  rule  above  stated,  there  are  several  well  rec- 
ognized exceptions :  First,  where  the  inhibition  is  intended  for 
the  benefit  and  protection  of  a  particular  class  of  persons  inter- 
ested in  the  corporation,  as,  for  instance,  the  shareholders,  the 

cUn  for  the  monej  loHiied  w3»  not  a  not  declared  to  be  void,  and.  therefore. 
Tilid  one,  because  the  transnction  was  whenever  monej'  has  been  lent,  it  maj 
Olegil,  and  the  corporation  had  no  be  recovered,  although  the  securitj  It- 
power  to  ioan  money  on  personal  se-  self  is  void,"  citing  among  other  au- 
Curitj,  and  its  charter  prescribed  how  thorities  the  case  oE  Robinson  t'. 
iUfnndsihould  be  invested.  Bland,  3  Burr.  1077.  This  distioctlon 
UrasTSlBtatlltaTTPTOUUUana.— Stat-  was  adopted  and  followed  in  subse- 
mn  prohibiting  corporations  from  quent  cases.  Utic4  Ins.  Co,  r.  Kip.  S 
transacting  business  for  other  purposes  Cow.  (N.  Y.)  ao;  Utica  Ins.  Co.  v. 
thtn  those  named  in  their  charters  are  Cadwell,  3  Wend.  <N.  Y.)  369;  Utica 
mtrely  declaratory  of  the  common  law,  Ins.  Co.  j*.  Bloodgood,  4  Wend.  (N. 
and  there  is  no  reason  for  supposing  Y.)  653 ;  Pratt  v.  Short,  79  N.  Y.  437 ; 
that  the  legislature  intended  them  to  35  Am.  Rep.  C31  ;  New  York  Firemen 
luYc  greater  force  and  effect  than  the  Ins.  Co,  v.  Elj,  3  Cow.  (N.  Y.)  678; 
eanmon-lHw  rule.  1  Morawetz  Corp.  New  York  State  L.  &  T.  Co.  v.  Hel- 
(Jd  ed.),  I,  658 ;  Farmers  Nat.  Bank  !•.  mer,  77  N.  Y.  68.  While  these  cases 
Sutton  Mfg.  Co.,  (,1  Fed.  Rep.  191.  have  been  criticised,  they  have  never 
1.  Root  V.  Godard,  3  McLean  (U.  been  overruled.  See  Curtis  ti.  Leavitt. 
S.)  102;  Havden   i^.   Davis,  3  McLean  15  X.  Y.  97. 

(II.  S.)  376;'  Weed  V.  Snow,  3  McLean  In  New  Hope  Delaware  Bridge  Co. 
(U.S.)  165;  Rootn.  Wallace,  4  Mc-  r.  Poughkeepsie  Silk  Co.,  35  Wend. 
Lean  (U.S.)  8;  Davis  v.  Bank  of  CN.  Y.)  650,  the  court,  by  Nelson,  C. 
River  Raisin,  4  McLean  [U.  S.)  387.  J.,  said  : "  "  Whether  the  doctrine  of 
1  Ik  ri  Jaycox,  11  Bialchf.  ( U.  S.)  these  cases  is  well  founded,  and  may  be 
»9;  Philadelphia  Loan  Co.  v.  Tow-  upheld  upon  established  principles  or 
■KT.  13  Conn.  249.  not.  or  whether  the  result  was  not  ma- 
in T'alm  age  V.  Pell.  7  N,  Y.  33S,  a  terially  influenced  by  the  peculiar* 
tnitt  company,  in  violation  of  general  piiraseology  and  powers  of  the  charter 
laws,  bought  stock  of  the  plaintiff,  giv.  of  Che  Utica  Insurance  Company  in  re- 
ing  notes  secured  by  an  assignment  of  spect  to  which  ihey  arose,  it  is  not 
amortgagein  payment.  It  was  held  necessary  at  present  to  examine.  lam 
that  both  note  and  assignment  were  free  to  say.  in  either  respect,  I  should 
^oU-  have  great  difficulty  in  assenting  to 
DUea  tuonnoe  Oaaai— Hbw  York  Ba-  them.'  And  in  Tracy  v.  Talmage,  14 
"Mlalai  Art.— The  effect  of  the  New  N.  V.  166;  67  Am.  Dec.  13a,  Selden,  J., 
Tark  Restraining  Act  upon  contracts  said  :  "  These  cases  have  never  been 
made  in  violation  of  its  provisions,  was  overruled,  and  yet,  I  think  I  may  say 
considered  in  a  series  of  cases  known  they  have  generally  been  regarded  with 
as  the  L'tica  Insurance  Cases,  begin-  some  suspicion  as  to  their  soundness, 
ning  with  the  case  of  Utica  Ins.  Co.  I'.  .  .  .  There  is  undoubtedly  great  dlffi- 
Scott,  19  Johns.  (N,  Y.)  t.  In  these  culty  in  reconciling  these  cases  with  the 
<a*eB  the  company  had,  in  violation  of  settled  rules  in  regard  to  illegal  con- 
tbe  act  carried  on  the  business  of  dis-  tracts."  And  the  court,  in  In  re  Jaycox, 
TOUntiog  paper,  exercising  in  respect  12  Blatchf.  (U.  S.)  309,  says:  "These 
Iheretoordinary  banking  powers.  And  cases  are  distinguished  from  the  pres- 
il  was  held  that  the  securities  taken  on  ent,  and  in  a  particular  which  has 
such  discounts  were  void,  but  that  the  been  referred  to  as  constituting  the 
mpney  loaned  was  recoverable.  The  possible  ground  upon  which  the  deci- 
cmirt  in  the.  case  just  mentioned  ob-  sions  there  made  could  be  upheld,  or,  as 
■erred  that  :  "  The  lending  money  is  I  should  better  aay,  in  the  feature  which. 
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depositors  (of  a  bank  or  savings  institution),  the  creditors,  the 
subscribers  (of  a  building  society),  the  policy  holders  (of  an  in- 
surance company),  such  effect  will  be  given  the  contract  as  will 
best  promote  the  interests  of  the  favored  class.' 

A  statute  prohibiting  savings  banks  from  lending  their  funds 
"  on  the  security  of  names  alone,"  being  for  the  protection  of  de- 
positors,  will  not  prevent  the  bank  from  enforcing  payment  of  a 
promissory  note,  whether  the  purchase  was  or  was  not  in  conform- 
ity with  its  provisions.* 

So  debtors  to  a  bank  may  not  avoid  payment  on  the  ground 
that  less  than  the  required  number  of  its  directory  discounted 
their  notes. ^  Again,  it  ts  no  defense  to  a  note  made  and  in- 
dorsed only  by  one  and  the  same  party,  that  the  plaintiff  pur- 
chased  it  of  a  bank  forbidden  by  statute  to  discount  paper  with- 
out at  least  two  names  to  it — the  provision  being  obviously 
intended  for  the  protection  and  security  of  the  stockholders  and 

was  deemed  to  furnish  the  ground  on     Mut.  Ins.  Co.  tn  Dheim,  43  Wis.  430; 

which  those  cases  proceeded ;  namely,    aS  Am.  Rep.  549. 

that  that  company' had  ageneral  power         In   Bowditch   v.   New   England    L. 


it  received   therefor  a  void  security,  it  474,  the  court,  in  referring  to  the  stat- 

could   reclaim  the  loan.     Without  as-  ute  which  in  thatcase  prohibited  loans 

senting  to  the  reasoning  by  which  this  by  an  insurance  company  to  its  officers, 

result  was  reached,  it  is  sufficient  to  say  said  ;  ■'  It  is  designed  to  forbid  officers, 

that  the  premises   are  wanting  in   the  who  are  charged  with  the  duly  of  In-    ■ 

present  case."  vesting  the  funds  of  the   corporation. 

In  Beach  v.  Fulton   Bank,  3   Wend,  borrowing  of  themselves,  and   thus  ta 

(N.   Y.)   S78,  decided  contemporane-  prevent  the  risk  of  the  funds  being  in- 

ously  with  some  ot  the   Utica   insur-  vested  by  them,  under  the  promptings 

ance  decisions,  Savage,  C.  J.,  slates  the  of  self-interest,  upon  insufficient  secu- 

ground  of  those  decisions  as  indicated  rily.     In  other  words,  the  purpose  is  to 

In  the  case  just  preceding.     He  says  :  protect  the  corporation  and  the  policy 

"  If  those  cases  are  critically  examined,  holders   from  the   dishonesty  or  self- 

•it   will   be   seen  that  the  right  of  the  interest  of  the   officers.     Itisintended 

plaintiffs  in  those  cases  to  recover  is  as   a  shield   to   the   corporation.     To 

placed  upon  the  power  given  them  by  construe  it  as  making   the  promises  of 

their  charter  to  loan  money."    And  he  the  officers,  who  borrow  money  in  vio- 

declares  that  "the  Hudson  Insurance  lation   of   its   provisions,  void,   would 

Company   has   no   such    power,    and  defeat  the  main  purpose  of   its  enact- 

Iherefore  the  contract  of  loan  is  void,  mcnt,  and  would  visit  the  consequences 

as   well   as   the   security,  and   for  the  of  the  unlawful   act  of  the  otiicers,  not 

same    reason,    namely,    the    want    of  upon  themselves,  butupon  ihecorpora- 

capacity  to  make  such  contract  either  tionforwhose  protectionthestatute  was 

by  parol  or  by  taking  a  note."  inade.  It  would  require  a  plain  eipres- 

l.     Mott  I'.  U.  S.  Trust  Co.,  19  Barb,  sion  ot  legislative  intention  (o  lead  us 

(N.  Y.)  s68;  Little  r.  O'Brien,  9  Mass.  to  such  a  construciion," 

ijj ;  Prescott  Nat.  Bank  ti.  Butler,  157        S.  Farmington  Sav.  Bank  v.  Fall,  71 

lass.  ■;4S ;  National  Pemberton   Bank  Me.^g. 
f.  Porter,  iij  Mass.  333;  18  Am.  Rep.         S.  Smith  i.  State  Bank,   18  Ind.  337. 

Z35;   Atlas   Nat.  Bank  i>.  Savery,  127  Here  it  was  said  that  the  provisions  in 

Mass.   75;    Merchants    Nat.    Bank  v.  the  charter  as  to  what  shall  constitute 

Hanson,  33  Minn.  40;  53  Am,  Rep,  5,  a  quorum  to   do  business   are  for  the 

gvermliag  First  Nat.  Bank  t,  Pierson,  security  and  protection  of  the   stock- 

24  Minn.  140;  31  Am.    Rep.  341;  Ilol-  holders  and  bill  holders;  but  the  t>ank 

den  I'.  Upton,  134  Mass.  177;  National  may   endanger   its   franchises  by  dis- 

Bank   v.  Continental  L.  Ins.  Co.,  41  regarding  them.     To  the  same  effect 

Ohio   St.   1;    Germantown     Farmer's  are  Bradley  i.  State  Bank,  ao  Ind, jjS; 
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depositors  of  the  bank,  it  should  not  be  so  construed  as  to  operate 
adversely  to  their  interests.* 

Upon  this  reasoning  a  national  bank  which  has  loaned  money 
upon  the  security  ol  real  estate  in  violation  of  the  National  Bank 
Act,  may  enforce  both  the  loan  and  the  security  taken  therefor* 
And  the  provision  in  the  same  act'  prohibiting  a  bank  organ- 
ized thereunder  from  tending  to  any  person  a  greater  amount 
than  ten  percent,  of  its  capital  stock,  being  obviously  intended 
for  the  protection  of  its  depositors,  does  not  prevent  the  bank 
from  recovering  the  money  loaned  and  enforcing  any  security 
taken  therefor.* 

In  all  of  these  cases,  the  right  of  the  government  to  forfeit  the 
charter  of  the  corporation  is  deemed  a  sufficient  check  and  safe- 
guard gainst  the  violation  of  the  provisions;  to  declare  the  con- 
tracts void  would  be  to  defeat  the  aim  and  spirit  of  the  enact- 
ments and  work  a  hardship  upon  those  for  whose  benefit  and 
protection  they  were  intended.* 
Second,  when  the  statute  contains  a  specification  of  the  conse- 

PUmers'  Bank  f.  Sharp,  4  Smed.  &  H.  Second  Nat.  Bank,  77  Pa.  St.  96;  Shoe- 

(Hiss.)  7^ ;  4  Am.  Dec.  470.  maker  v.  National  Mechanics  Bank,   3 

1.  Roberts  I'.  Lane,  64  Me.   108;   18  Abb.  (U.  S.)  416;  Pangborn   v.  West 

Am.  Rep.  J42.  Lake,  36  Iowa  1146;  Siewart  r.   Mary- 

».  See    National   Banks,  vol.  16,  land's  Nat.  Union  Bank,2  Abb.(U.S.) 

&164  e/   seg.;  Union    Nat.    Bank   v.  414;  Vining  i-.  Bricker,  14  Ohio  St.  331; 

atthews,  98  U.  S.  631  ;  National  Bank  Mills  County  Nat.  Bank  v.  Perry,  71 

r.  Whitney,   103   U.  S.  99;   Swope  v.  Iowa  15;  2  Am.  St.  Rep.3j8. 

Ltffingwell.    105    U.S.   3;  Fortier   v.  In  Union  Gold   Min.  Co.  t:   Rocky 

New  Orleans  Nat.  Bank.  112  U.S.  439;  Mt.  Nat.  Bank,  96  U,  S.  642,  (he  court 

Reynold!  «.  Crawfordsville   Bank,   113  aaid  :  "We   do   not  think   that  public 

t.  5,405;  Columbia  Nat.  Bank's  Ap-  policy   requires,  or  that   Congress  in- 

pesl,  16W.  N.  Cas.  (Pa.)  357;  Graham  tended,  that  an  excesB  of  loans  beyond 

r.    National    Bank,  32    N.  J.   Eq.    804;  the  proportions  apeciiied  should  enable 

Thornton  v.  National  Exch.    Bank,   71  the  borrower  to  avoid  the  pavment  of 

Mo.l2[;  Winton  f.  Little,  94  Pa.   St.  the  money  actually  received 'by   him. 

64;  Oldham  v.  First  Nat.  Bank.  85   N.  This  would  be  to  injure  the  interest  of 

Car.  240;  Scofield  V.  Slate  Nat.  Bank,  creditors,   stockholders,    and    all   who 

9 Neb.  316;  31  Am.  Rep.  411;   Warner  have  an  interest  in  the  safelv  and  se- 

T.   DeWitl  County  Nat.  Bank,  4  111.  curitv  of  the  bank." 

App.3(.j;;  Wroten  w.  Arm  at,  31   Gratt.  4.  tjnion  Nat.  Bank  r.  Matthews,  98 

(V».]jj8;  Simons  f.  First  Nat.  Bank,  U.  S. 629.  Here  it  wassaid  :  "We  cannot 

tl^.y.  269;  Wherrr  v.  Hale,  77  Mo.  believe  it  was  meant  that  slockholdera, 

!o;MBptsi'.  Scott,  88' 111,  352.  and  perhaps  depositors  and  other  cred- 

FiTGbwa  of  iratBtirBULk Under  Power  itors,  should  be  punished  and  the  bor- 

t«"Dl»cowit  Mid  VttoVtaXt." — In  Pres-  rower  rewarded,  by  giving  success  to 

toll  Nat,    Bank  v.    BuUer,    ii;7    Mags,  this    defense    whenever    the    offensive 

S4^  it  was  held,   that  conceding   that  fact  shall  occur.     The  impending  dan- 

"iil"  United  Stales  Stat,  (1864),  ch,  ger  of  an  ouster  and  dissolution  was, 

^'0^^  8,  empowering  national  banks  to  we   think,  the  check,  and  none  other 

'diwountand  negotiate"  notes,  thepur-  contemplated  by  Congress." 

chiMofanote  by  such  ab«nk  is  u//fa  In    Silver    Lake    Bank    t.    North.  4 

^"■"ithe  maker  or  indorser  cannot  de-  Johns.  Ch,  (N.  Y.)  373,  the  bank  was  a 

™  on  (he  ^ouDd  that  the  bank  has  Pennsylvania  corporation,    and  had 

■^^ined  no  title.  taken  a  mortgage  upon  real  estate  in 

'■  Gold  Min.  Co.  v.  National  Bank,  A'ew   ror/r.    A  bill  of  foreclosure  was 

"  '  6^;  WymaD  v.  Citizens'  Nat.  filed  in  the  latter  stale.    The  answer 

~   1.   Rep.  734;   O'Hare  v.  set  up  as  a  defense, "  that  by  the  act  of 
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quences  which  shall  follow  a  violation  of  its  provisions,  and  they 
are  other  than  that  the  contract  shall  be  void,  the  contract  is  valid 
and  enforcible.' 

A  provision  in  the  charter  of  a  bank  prohibiting  any  officer,  un- 
der penalty  of  fine  or  imprisonment,  from  borrowing  money  from 
the  bank,  belongs  to  this  class.  In  such  case,  the  officer  is  not 
exempt  from  liability  for  money  loaned  to  him  in  violation  of  the 
provision.* 

So  also  is  the  provision  of  the  National  Bank  Act  prohibiting 
banks  organized  thereunder  from  charging  more  than  a  specified 
rate  of  interest  on  loans  or  discounts,  under  penalty  of  forfeiting 
the  whole  interest.  Here  the  penalty  named  in  the  statute  is  the 
only  one  intended,  and  the  loans  are  recoverable.' 

And  a  prohibition  in  the  charter  of  a  bank  against  demanding 
more  than  a  certain  rate  of  interest  has  no  more  effect  upon  a 
note  or  other  security  given  for  a  loan  made  contrary  thereto, 
than  the  ordinary  laws  of  the  state  against  usury  have  upon  con- 
tracts made  by  individuals.^ 

incorporation  the  plaintiffs  were  not  lion  of  unauthorized  powers  as  a  suffi- 

euthorized  to  take  a  mortgage,  except  cient  protection  agaf  net  corporations  or 

to  secure  n  debt  previouslj  contracted  individuals  unlawfullj-  engaged  in  the 

in  the  course  of  its  dealings ;  and  here  busineEs  of  discountlnE  paper,  and  that 

the  money  was  loaned  after  the  bond  it  was  not  intended  that  they  should 

and  mortgage  were  executed."    Chan-  also  forfeit  all  claim  to  mo ne}*  loaned 

cellor  Kent,  in  delivering  judgment,  or   advanced   upon   the   prohibited 

Baid:     "Perhaps  it  would  be  suflicient  security." 

for  this  case  that  the  plaintiffs  are  a  3.  Lester  v.  Howard  Bank,  33  Md. 
dulj  incorporated  bodj,with  authority  558;  3  Am.  Rep.  211.  See  also  Bow- 
to  contract  and  take  mortgages  and  ditch  v.  New  England  L.  Ins.  Co.,  141 
judgments ;  and  if  they  should  pass  the  Mass.  292  ;  5^  Am.  Rep.  474. 
exact  line  of  their  power,  it  would  S.  Oates  t.  First  Nat.  Bank,  100  U. 
rather  belong  to  the  government  of  5.250;  Bank  of  U.  S.  i>.  Waggoner,  9 
Pennsylvania  to  ««act  a  forfeiture  of  Pet.  (U.  S.)  399;  Smith  v.  Exchange 
their  charter,  than  forlhiscourtin  this  Bank,  26  Ohio  St.  141;  First  Nat. 
collateral  way  to  decide  a  question  of  Bank  v.  Garllnghouse,  33  Ohio  St.  192 ; 
misuser  by  setting  aside  a  just  and  Lucas  *.  Government  Nat.  Bank,  ;8 
*o»nj  rfrf<  contract."  Pa.  St.  asS;  21  Am,  Rep.  17;  First 
1.  Harris  V.  Runnels,  la  How.  (U.  Nat.  Bank  v.  Chjlds,  133  Mass.  548; 
S.)  80;  Ossipee  Hosiery  Mfg.  Co.  v.  Stephens  i>.  Monongahela  Bank,  88  Pa. 
Canney,  54  N.  11.  395;  Connecticut  St.  157;  Lazear  v.  National  Union 
River  Sav.  Bank  v.  Fiske,  60  N.  H.  Bank,  5a  Md.  78;  36  Am.  Rep.  355. 
363;  Faneui]  Hall  Bank  jj.  Bank  of  See  also  Bandel  v.  Isaac,  13  Md.  324. 
Brighton,  16  Gray  (Mass.)  53^;  Tay-  In  Fleckner  v.  U.  S.  Bank,  8  Wheat 
lor  V,  Empire  State  Sav.  Bank  (Su-  (U.  S.)  355,  Story,  J.,in  deiiveringthe 
preme  Ct.)  ai  N.  Y.  Supp.  643 ;  Pratt  opinion  of  the  court,  said :  •■  The  tak- 
V.  Short,  79  N.  Y.  449  ;  35  Am.  Rep.  ing  of  interest  by  the  bank  beyond  the 
J31.  In  this  last  case  it  was  said  by  sum  authorized  by  the  charter  would 
tat  court :  "  In  view  of  the  special  doubtless  be  a  violation  of  its  charter, 
language  of  the  Restraining  Act  and  for  which  a  remedy  might  be  applied 
the  specification  of  the  consequences  by  the  government;  but  as  the  act  of 
which  should  follow  the  unlawful  dis-  Congress  does  not  declare  that  it  shall 
count  of  commercial  paper,  there  is  avoid  the  contract,  it  is  not  perceived 
great  force  in  the  suggestion  that  the  how  the  original  defendant  could  avail 
legislature  regarded  the  particular  himself  of  this  ground  to  defeat  a  re- 
penalty  imposed,  and  the  remedy  of  covery." 

■    or  by  an  action  in  equity         *.  Farmers'   Bank   v.  Burchard,   33 

exercise  by  a  corpora-  Vt.  344 ;  Bank  of  Middlebury  v.  Blng- 
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.  Corporate  contracts  which  contravene  public  policy  are,  like 
''milar  contracts  between  individuals,  not  enforcible ;  such  con- 
''Scts  are  more  than  ultra  vires;  they  are  illegal.  Such  are  agree- 
"'^nts  for  compensation  for  procuring  a  contract  from  the  govem- 
"'^nt  to  furnish  its  supplies,*  or  for  lobby  services,'  or  to  influ- 
^"ce  directors  of  a  corporation  to  act  for  the  benefit  of  others  and 
fhe  prejudice  of  the  corporation,*  or  to  grant  to  individuals 
(L^^ain  privileges  in  consideration  of  the  withdrawal  by  them  of 
i^^'r  opposition  to  the  passage  of  an  act  affecting  the  interests  of 
f^^  Corporation,*  or  whereby  a  corporation,  collecting  the   law- 
;        fees   due   to   public  officers,   is  to  retain  a  portion   thereof 
"Consideration  of  forbearance  of  efforts  to  procure  the  repeal  of 
\,\ie  law  by  which  the  offices  were  created,'  or  which  tend  to  pre- 
vent fair  and  healthy  competition.* 


hBni,33  Vt.  6ii ;  Rock  River  Bank  i', 
Sbencood,  lo  Wis.  330;  7S  Am.  Dec. 
666;  Grand  Gulf  Bank  v.  Archer.  8 
Smed.  &  M.  (Mi«s.)  151;  Planters' 
B«nk  v.  Sharp,  4  Smed.  &  M.  (MisK.) 
7Si  43  Am,  Dec.  470;  Philadelphia 
LoiD  Co.  V.  Towner,  13  Conn.  349 ; 
HaDchester  Com.  Bank  v.  Nolan,  7 
How.  (Miss.)  50S. 

1.  Providence  Tool  Co,  v.  Norris,  ! 
Wall.  (U.  S.)  45, 

t.  Marshall  v.  Baltimore,  etc.,  R. 
Co,  16  How.  (U.  S.)3i4. 

I.  BllBs  1!.  Motteson,  5a  Barb.  {N. 
^-)  335'  '"  Ihis  case,  the  agreement 
between  the  plaintiff  and  defendants 
contained  an  engagement  on  the  part 
of  the  latter  to  control  the  action  of  di- 
rectors and  truBtees  of  a  railroad  com- 
pany, and  to  cause  them  to  agree  by 
•ole  to  pav  B  claim  of  the  plaintiff  on 
account  of  past  due  coupons  on  bonds 
oi  Ihe  company,  without  reference  to 
Ibe  legality  of  the  game,  or  to  the  in- 
lerett  of  their  cestais  que  Irustent,  in 
coosi deration  that  the  plaintiff  should 
utehii  influence  to  induce  the  bond- 
holders to  fund  their  coupons.  The 
agreement  waa  adjudged  void  as  being 
•gainal  public  policv-  The  court  UKed 
IKJB  language:  "The  question  is, 
"ticlhei  this  agreement  is  among  that 
clau  which  is  deemed  contrary  to  public 
policj,  and,  therefore,  illegal  and  void, 
'^law  upon  this  subject  iaculcetes  a 
)><g<i  morality,  and  the  courts,  in  ad- 
miniBtcriog  the  rule,  from  lime  to  time, 
"  ^t  from  relaxing  it,  have  conslantly 
ftiown  a  disposition  to  apply  it  with 
"weasing  vigor.  The  rule  Is,  that  an 
?PMinent  which  is  designed,  or  which, 
">  its  nature  and  effect,  tends  to  lead 
P'^iis  who  are  charged  with  the  per- 
Wmiance  of   a  truat  or  duties  for  the 


benefit  of  others,  to   violate  or  betray 
them,  is  contrary  to  public  policy  and 
void.    There  is  no  difference  in  princi- 
ple, whether  the  trust  which  it  Is  meant 
to  pervert  is  public  or  private,  nor  is  it 
material  that  nothing  actually  fraudu' 
lent  or  illegal  was  done  under  the  con' 
tracL     It  is  enough  that   such   is  the 
tendency  of  it."     The  following  ci 
are   cited  and  relied  upon :     Fullei 
Dame,  18  Pick,  (Mass.)  473;  Davidson 
V.  Seymour,  i   Bosw.  (N.  Y.)  88;  Sat- 
terlee  Ti.  Jones,   3    Duer  (N.  Y.)  ic  " 
Devlin  V.  Brady,  33  Barb.  (N.  Y.)  ji 
Spinks  «.   Davis,   32   Miss.  152:  M] 
shall  V.  Baltimore,  etc.,  R.  Co.,  16  Ho 
(U,S,)3i4- 

4.  Pingry  v.  Washburn,  i  Aik.  (Vt.) 
2O4;  1 5  Am.  Dec.  676,  But  it  Is  otherwise 
where  the  opposition  is  of  a  private 
character, and  merely  for  the  protection 
of  purely  private  interests,  and  is  with- 
drawn for  a  consideration,  and  there  is 
no  design  to  conceal  Ihe  arrangement 
from  the  law-makers.  Low  v.  Con- 
necticut, etc..  Rivers  R.  Co.,  46  N. 
H.  284. 

H.  Reed  Ti.  Peper  Tobacco  Ware- 
house Co.,  1  Mo.  App.  Si. 

a.  state  V.  Hartford,  etc.,  R.  Co.,  39 
Conn.  538.  Here  the  H.  &  N.  H.  rail- 
road company  was  chartered  to  con- 
struct and  operate  a  road  from  Hart- 
ford to  the  navigable  waters  of  New 
Haven  harbor.  Subsequently  a  steam- 
boat company  was  chartered  to  run  in 
connection  with  the  road  to  New 
York — the  two  constituting  a  route  of 
great  convenience  to  the  public.  After 
the  road  was  built  and  used  in  connec- 
tion with  tiie  line  of  steamers  for 
several  years,  the  railroad  company 
constructed  a  track  diverging  from  the 
original  track  at  a  point  a  mile  and  a 
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3.  Contraota  Unfitting  Corporation*  for  Ferfonnanoe  of  Pnblio  Dntiei. 
— Corporations  established  for  objects  ^a^t  public,  such  as  rail- 
road, canal,  telegraph,  turnpike  and  gas  companies,  to  which  the 
right  of  eminent  domain  and  other  extraordinary  privileges  are 
granted  in  order  to  enable  them  to  accommodate  the  public,  may 
not,  without  distinct  legislative  authority,  make  any  alienation, 
absolute  or  conditional,  either  of  the  genera!  franchise  to  be  a 
corporation,  or  of  the  subordinate  franchise  to  manage  and  carry 
on  its  corporate  business,  without  which  its  function  to  be  a  cor- 
poration can  have  little  more  than  a  nominal  existence.  They 
cannot  thus  devolve  upon  others  duties,  privileges,  and  powers 
which  were  conferred  upon  them  for  the  public  advantage  ;  and 
all  contracts  and  transactions  by  which  this  is  attempted,  are 
ultra  vires  and  void.  Nor  can  such  corporations  assume  the 
ownership  and  management  of  similar  enterprises,  without  express 
legislative  authority.  The  corporate  charter  not  only  grants 
rights,  it  also  imposes  duties ;  an  acceptance  of  those  rights  is  an 
assumption  of  those  duties.  As  it  is  a  contract  which  binds  the 
state  not  to  interfere  with  those  rights,  so  likewise,  it  is  one  which 
binds  the  corporation  not  to  abandon  the  discharge  of  those  du^ 
ties.  It  is  unlike  a  deed  or  patent  which  vests  in  the  grantee  or 
patentee  not  only  title,  but  full  power  of  alienation  :  but  it  is  more 
— it  is  a  contract,  the  obligations  of  which  neither  party,  state 
or  corporation,  can,  without  the  consent  of  the  other,  abandon.' 

half  from  Its  terminus  at  tide  water,  Rochdale  Canal  Co.  v.  Radclitfe,  18  Q; 

and  running  to  the  depot  of  the  N.  Y,  B.  187;  83  E.  C.  L.  187;  Central  Transp. 

and  N.  H.  railroad  company  in  the  city  Co.  v.  Pullman's  Car  Co.,  139  U.  S.  34; 

of  New   Haven,  and   discontinued  the  Oregon  Steam  Nav,  Co.  r.  Winsor,  10 

running   o£    passenger   trains    to    the  Wail.  <U.  S.)  64;  Statei',  Consolidated 

original  terminus  at  tide-water.     This  Coal  Co.,  46  Md.  i;  Tippecanoe  County, 

was   done  under   a  contract  with   the  etc.,  i',  LaFayelle,  etc.,  R.  Co.,  50  Ind. 

last  named  railroad  company  by  which  85;  Trov.  etc.,  R.  Co.  v.  Boston,  etc.. 

it  was   to. prevent  the   extension  of  a  R.  Co.,'86  N.  Y.   107;  Troy,  etc.,  R. 

cerUin  railroad  chartered  by  the  lee-  Co.  t\  Kerr,   17   Barb.   (N.   Y.)   581; 

islature   which   would    interfere   with  Abbot!  t'.  Johnstown,  etc.,   R.  Co.,  80 

the  H.&  N.  H.  road,  and  the  N.  Y.&  '"  '■--'■       "                ■  ■     - 
N.  H.  road  was  to  secure  an  advantage 

over  the  line  of  steamboats  in  compel-  McCrary    (U.   S.)    541;   Hamilton   v. 

ing   tor   public   travel.     The  contract  Savannah,  etc.,  R.  Co.,  49  Fed.  Rep. 

was   declared   void   as   against  public  413;  Stockton  v.  Central  R.  Co.,  50  N. 

policy.  J.  Eq.  54;   Singleton  v.  Southwestern 

1,  Beman  v.  Rufford,  i   Sim.   N,   S.  R.  Co.,  70  Ga,  464;  48  Am.  Rep.  '174 ; 

550; 6  Eng,  L.  &Eq.to6;  Great  North-  Guff,  etc.,  R.  Co,  v.  MorHs,  67  Tex. 

em,  etc.,  K.  Co.  I'.  Eastern  Counties  R.  69J;  Archer  v.  Terre  Haute,  etc.,  R. 

Co,  9  Hare  313;  Winch  i-. Birkenhead,  Co.,  103  III.  493;  Roper  r.  McWhorter, 

etc.,  R,   Co.,   13   Eng.  L,   ft  Eq.   506;  77  Va.  914;  Pittsburgh,  etc.,  R.Co.  v. 

Shrewsbury,   etc.,  R.  Co.   v.   Shrews-  Bedford,  etc.,  R.  Co.,  8l»  Pa.  St.  104 ; 

bury,  etc.'R.   Co.,   1   Sim.  N.  S.  no;  Ohio,  etc.,  R.  Co.  f.  Indianapolis,  etc., 

MacGregor  v.  Dover  R.  Co..   16  Eng.  R.  Co.,  5  Am.  L.  Reg.  N.  S.  733;  Sapp 

L.  Sl  Eq.  180;  East  Anglian   R.   Co.  i'.  v.  Northern  Central  R.  Co.,  51  Md. 

Eastern  Counties  R.  Co.,  1 1  C.  B.  775 ;  1  i6;  Rogers  Locomotive,  etc.,  W'ks  v. 

73  E.  C.  L.  775;  Johnson   t-.   Shrews-  Erie  R.  Co..  30   K.  J.   Eq.   386;  New 

bury,  etc.,  R.  Co.,   3   De  G.  M.  &  G.  Orleans  Gas  Co.  i',   Louisiana   Light 

014;  Staffordshire,   etc..  Canal  Co,  v.  Co.,  115  U.  S.  650:  Louisville  Gas  Co. 

Birmingham    Canal,    1    H.   L.   254;  r.   Citizens'  Gai  Co.,   iij    U.   S.  683; 
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Shcpard  v.  Milwaukee  Gai  Light  Co^  rounlly.  Important  franchisei  were 
'  W^'  539;  7<*  Am.  Dec  479;  Cliicago  conferred  upon  the  corporation  to  en- 
Gu  Light,  etc.,  Co.  v.  Peoples'  Gu  able  it  to  provide  facilities  for  com- 
Lif^t,  etc.,  Co.,  131  111.  sjo ;  3  Am.  St.  municatlon  and  intercaune  required 
Rep.  134;  SL  Loui(  11.  St  LouIb  Gas  for  public  convenience.  Corporate 
Light  Co.,  70  Mo.  69;  West  Vlrrinia  managemeot  and  control  over  these 
Tramp.  Co.  v.  Ohio  River  Pipe  Line  were  prescribed,  and  corporate  re- 
Co.,  13  W.  Va.  6oq;  46  Am.  Rep.  537;  iponsibilitj  for  their  ineufliciency  pro- 
Weitem  Union  Tel.  Co.  v.  American,  vided  as  a  remuneration  for  their  grant. 
etc,  Tel.  Co.,  65  Ga.  160;  38  Am.  The  corporation  cannot  absolve  itself 
Rep.  781.  from  the  performance  of  its  obliga- 
In  Thomas  v.  West  Jeitej  R.  Co.,  tions  without  the  consent  of  the  legis- 
101  U.  S,  71,  the  court,  bj  Mr.  Justice  iature." 

Miller,  in  declaring  ultra  vim  and  And  in  Black  v.  Delaware,  etc., 
void  a  lease  l:^  a  railroad  companj,  of  Canal  Co.,  33  N.  J.  Eq.  390,  Zabrlskle, 
ill  its  n>ad,  rolling  stock  and  fran-  Ch.,  says  :  "It  may  be  considered  as 
cUses,  for  which  there  was  no  author-  settled  that  a  corporation  cannot  lease 
ilT  ia  the  charter,  said,  "that  where  a  or  alienate  anj  franchise,  or  any  prop- 
corpoiation,  like  a  railroad  companj',  ertv  necessary  to  perform  Its  functions 
basgianted  toit  by  charter.afranchise  and  duties  to  the  state,  without  legis- 
iDtended  in  a  large  measure  to  be  ei-  lative  authority."  Here  a  New  Jmrsey 
erciied  for  the  public  good,  the  due  railroad  corporation,  without  express 
performance  of  those  functions  being  authority,  undertook  to  lease  to  another 
the  consideration  of  the  public  grant,  company  for  twenty  years  its  railroad. 
any  contract  which  disables  the  cor-  with  all  its  appurtenances  and  fran- 
pontion  from  performing  those  func-  chises.  including  the  right  to  do  the  busi- 
tione — which  undertakes,  without  the  ness  of  a  railroad  and  collect  the  proper 
consent  of  the  state,  to  transfer  to  tollB.  The  contract  of  lease  was  con- 
otbers  the  rights  and  powers  conferred  firmed  by  a  vote  of  the  stockholders, 
bj  tbe  charter,  and  to  relieve  the  gran-  The  lessor  was  authorized  to  cancel 
■  tees  of  the  burden  which  it  imposea —  the  lease  upon  giving  three  months' 
its  violation  of  the  contract  with  the  notice,  hut  in  that  event  was  to  tie 
state  and  U  void  as  against  public  liable  to  pay  the  damages  incurred  by 
policy."  the  other  party  by  reaeon  of  such 
Tbe  doctrine  is  asserted  with  remark-  action.  Under  this  provision  the  rail- 
able  clearness  in  the  opinion  of  the  road  company  ended  the  contract  and 
court  delivered  hy  Mr.  Justice  Camp-  resumed  possesBlon  of  the  leased  road, 
bell  in  New  York,  etc.,  R.  Co.  v.  The  suit  was  by  the  lessee  for  the  dam- 
Winans,  17  How.  (U.  S.)  30.  In  this  ages  provided  for,  and  it  was  held  that 
case,  the  corporation  was  chartered  to  no  recovery  could  be  had  because  the 
bnlld  and  maintain  a  railroad  in  Penn-  contract  was  Hltra  vires. 
tylvamia  bj  the  legislature  of  that  In  Oregon  R.,etc.,  Co.  i>.  Oregonlan 
lUle.  The  stock  in  it  was  taken  by  a  R.  Co.,  130  U.  S.  i,  it  was  held  that  a 
Marylaitd  corporation,  and  the  entire  general  law  of  Oregon  authorizing 
management  of  the  road  was  com-  companies  to  organize  themsclvea  by 
ndlted  to  the  latter,  which  appointed  written  articles  of  association,  filed 
all  the  officers  and  agents  and  fur-  with  the  secretary  of  state,  for"  any  law- 
nished  the  rolling  stock.  In  reference  ful  enterprise,  business,  pursuit,  or  oc- 
to  this  slate  of  things,  and  its  efTect  cupation"  specified  in  the  articles,  in- 
npon  the  liability  of  the  PeHuaylvania  eluding  "  making  or  constructing  any 
corporation  for  infringing  a  patent  of  railroad" and" topurchase,posseGB,and 
the  defendant  in  error,  WInans,  the  dispose  of  such  real  and  personal  prop- 
court  said:  "This  conclusion  Cai^;u-  erty  as  may  be  necessary  and  conven- 
meot)  implies  that  (he  duties  imposed  ient  to  carry  into  effect  the  object  of 
upon  the  plaintiff  (in  error)  by  the  the  incorporation,"  did  notauthorize  a 
charter  are  fulfilled  by  the  construe-  railroad  company  to  be  incorporated, 
tion  of  tbe  road,  and  that,  by  alienat-  either  for  leasing  its  road  to  another 
ing  its  right  to  use  and  its  power  of  corporation,  or  for  taking  leases  from 
coDtroland  supervision,  it  may  avoid  other  corporations  of  their  roads,  al- 
farther  responsibility.  But  these  acts  though  these  objects  were  included  in 
Involve   an    overturn  of  the  relations  its    articles  of  association;   and  there- 


which  the   charter  has   arranged    be-     fore,  that,  without  fiirther  and  exprei 
tween  tbe   leglstature   aud  the    com-     authority  from  the  legislature,  a  lease 
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for  ninetj-(ix  y  ears   by  oae  railroad  road,  and  notei  given  for  the  purcliase 

company  of  its  whole  road  and  fran-  of  a  ateambost  could  not  be  recovered 

chiieato  another  such  corporation,  was  upon, 

tillra  virti  and  void,  and  would  not  A  street-railway  company  has  no 
sustain  an  action  by  the  lessor  against  power  to  mortgage  its  franchise,  road, 
the  lessee  for  the  rent  stipulated  in  the  or  property,  without  leKislative  author- 
lease,  ity,  and  under  Maitachuiellt  Statutes 

In  State  v.  Atchison,  etc.,  R.  Co.,  34  (1864),  ch.  aii),  a  mortgage  by  such  a 
Neb,  161 ;  8  Am.  SL  Rep.  164,  Max-  corporation  of  practically  at]  of  Ita 
.  well,  J.,  for  the  court,  said;  "To  justify  property,  without  such  authorily,  is 
the  defendant  in  leasing  its  line  to  the  void.  Richardson  v.  Sibley,  11  Allen 
B.  &  M.  R.  R.  Company,  it  must  be  (Mass.)  65;  87  Am.  Dec.  700.  See 
able  to  point  to  the  exact  statute  grant-  also  Com.  f.  Smith,  10  Allen  (Mass.) 
ing  such  authority,  which  it  has  failed  45c  ;  87  Am.  Dec.  672. 
todo.  Pennsylvania  R.  Co.  O.St.  Louis,  In  American  UnlonTel.Co.u.  Union 
etc.,  R.  Co.,  118  U.  S.  294.  In  the  Pac.  R.  Co.,  \  McCreary  (U.  S.)  188, 
opinion  of  the  majority  of  the  court  in  certain  contracts  entered  into  by  a  rail- 
that  case,  it  is  said  :  'We  think  it  may  road  company  assigning  a  large  part  of 
be  stated  as  the  just  result  of  these  ita  franchise  and  alienating  property- 
cases,  and  on  sound  principle,  that  un-  which  was  necessary  to  the  perform- 
less  specially  authorized  by  Its  charter,  ance  of  its  obligations  and  duties  to  the 
or  aided  by  some  other  legislative  ac-  eovernment  and  the  public,  were  ad- 
tion,  a  railroad  company  cannot,  by  judged  ultra  vim. 
lease  or  any  other  contract,  turn  over  A  contract  whereby  a  railroad  cotn- 
to  another  company  for  a  long  period  pany  undertakes  to  grant  to  a  single 
of  time,  its  road  and  all  its  appurte-  company  the  sole  Hght  to  construct 
nances,  the  UEe  of  Its  franchises,  and  the  and  maintain  lines  of  telegraph  along 
exercise  of  Its  powers;  nor  can  any  its  road  is  KAra  viVm  and  void.  Pacific 
other  railroad  company,  without  sim-  Postal  Tel.  Cable  Co.  v.  Western 
ilar  authority,  make  a  contract  to  re-  Union  Tel.  Co.,  50  Fed.  Rep.  493. 
ceive  and  operate  such  road,  franchises.  In  Stewart's  Appeal,  56  Pa.  St.  413, 
and  property  of  the  first  corporation,  a  company  was  authorized  to  build  a 
and  that  such  a  contract  is  not  among  railroad,  but  failing  to  obtain  the  means 
the  ordinary  powers  of  a  railroad  com-  necessary,  contracted  with  an  individ- 
pany,  and  is  not  to  he  presumed  from  ual  to  build  a  railroad  solely  for  his 
the  usual  grant  of  powers  In  a  railroad  own  use  on  a  portion  of  their  route, 
charter.'  This,  in  our  view,  is  a  cor-  It  was  held  that  the  company  had  no 
rect  statement  of  the  law."  power  to  make  such  a  contract,  and  the 

"  It  is  too  well  settled  to  admit  of  Individual  could  not  build  the  road, 
doubt  that  a  corporation  cannot  diaa-  A  contract  to  pay  certain  sums  for 
hie  itself  by  contract  from  performing  the  use  of  a  railway  bridge  across  the 
the  public  duties  which  it  has  under-  Missiaslppi  river  between  Illinois  and 
taken,  and  by  agreement  compel  itself  Jovia,  is  not  ultra  vires  at  a  rail- 
to  make  public  accommodation  or  con-  road  corporation  of  Illinois  or  Pimh- 
venle nee  subservient  to  its  private  in-  ij'/i'(iiiiii,whose  road  connects  by  means 
terests."  Per  Fuller.  C.  J.,  in  Gibbs  v.  of  intervening  roads  with  the  bridge 
Consolidated  Gas  Co.,  130  U,  S.  396.  as  part  of  a   continuous  line  of  trans- 

A   contract  by   which  a  horse-rail-  portation.     Pittsburgh,  etc.,  R.  Co.  v. 

way  corporation   transfers   the  entire  Keokuk,  etc..  Bridge  Co,,  131  U.S.  371. 

control  of  its  road,  with  all   its  fran-  And  a  railroad  company  having  the 

cfalses,  receiving  in  return  only  a  fixed  right  to  construct  ■  particular  line  of 

rent,  paid  in  the  form  of  a  dividend  to  railroad,   with  the  general  power   to 

its   stockholders.  Is   ultra   vires   and  buy  all  lines  of  properly,  of  whatever 

void.     Middlesex    R.   Co.   v.   Boston,  nature  or  kind,  may  purchase  from  an- 

etc,  R.  Co.,  115  Mass.  347.  other  company  a  road  built  upon  that 

In  Pearce  v.  Madison,  etc^  R.  Co.,  line,  provided  the  latter  company  has 
31  How.  (U.  S.)  441,  it  was  held  that  power  to  sell  and  dispose  of  the  same. 
where  two  separate  corporations  were  Branch  v.  Jesup,  106  U.  S.  468. 
created  to  make  railroads,  they  had  no  A  contract  whereby  a  raiiroad  com- 
rlght  to  unite  and  conduct  their  bus!-  pany  lets  another  company  into  joint 
neas  under  one  management;  nor  had  possession  of  a  portion  o(  it*  lines  for 
they  a  right  to  establish  a  steamboat  the  period  of  nine  hundred  and  ninety- 
line   to    mn   in  connection   with   the  nine  years  at  an  agreed  rental.  Is  Dot 
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These  principles  have  no  application  to  corporations  of  astrictly 
private  character,  such  as  those  established  for  ordinary  manufac- 
turing and  trading  purposes  ;  they,  like  a  partnership  or  an  indi- 
vidutJ,  may  sell  or  lease  their  property  to  another  corporation.* 

4.  Contnoti  Ultn  TirM  BeoaoM  of  Furti  Feouliarly  Within  Zninrl- 
tdg«  and  Int«ntion  of  Corporation. — When  a  corporation  is  not  au- 
thorized to  issue  negotiable  paper  under  any  circumstances,  such 
paper  is  void,  not  only  in  the  hands  of  the  original  payee,  but  in 
those  of  any  subsequent  holder  as  well ;  this,  for  the  reason  that 
all  persons  dealing  with  a  corporation  are  bound  to  take  notice  of 
the  extent  of  its  charter  powers.* 

But  if  the  corporation  is  authorized  to  give  notes  for  any  pur- 
pose, the  defense  of  ultra  vires  will  not  be  available  to  it,  in  a 
suit  by  a  bona  fide  indorsee  of  its  negotiable  instruments,  although 
the  particular  contract  might  have  been  really  unauthorized  ;  the 
reason  being  that  the  corporation,  by  giving  the  note,  has  virtu- 
ally  represented  that  it  was  given  for  some  legitimate  purpose, 
and  the  indorsee  could  not  be  presumed  to  know  the  contrary. 
This  doctrine  is  applied  to  commercial  paper  made  by  a  corpora- 

(JKraWra/, w&ere such ^IntposscBsion  the  consideration   beinE  stock   uid 

doet  DOt  interfere  wjtb  the  preaent  um  bonds  of  another  corponnon  to  be  or- 

ofMch  lines  by  the  companj  tbat  owns  ganized  to  carry  on  the  business,   do 

Ihcm.    Chicago,  etc.,  R.  Co.  v.  Union  emergency  rendering  the   sale  neces- 

Pic  R.  Co.,  47  Fed.  Rep.  15.  sarj  for  the  protection  of  stockholders, 

A  corporation  authorized  to  sell  its  is  ultra  vires,  and  not  enforclble,  as, 

fiuchiKs  is   authorized  to  mortgage  under  the  laws  of  that  state,  one  cor- 

thfic    Willamette   Mfg.  Co.  t>.  Bank  porationma^not.withouteipresslegis- 

of  Bntljh  Columbia,   iig  U.  S.  191.  lative  authority,  become  the  owner  of 

1.  Holmes,  etc^  Mfg.  Co.  v.  Holmes,  atoclc  in   another.     Easun   «.  Bu<±eye 

etc.  Metal    Co.,   137   N.   Y.   aja  ;  Brewing  Co.,  51  Fed.  Rep.  156. 

H  Am.  St.   Rep.    448;    E  v  a  n  8    v.  S.  Monument   Nat.   Bank   v.   Globe 

Boston   Heating    Co.,   157   Mags.   37;  Works,  101  Mass.  58;  3  Am.  Rep.  313; 

Tr«adw«ll   V.   Salisburr   Mfg.   Co.,   7  Bissell  t>.  Michigan   Southern,  etc.,  R. 

Gmj  [Mass.)  393;  Andesco  Oil  Co.  v.  Co,  31  N.  Y.  aSg;   Miner's  Ditch  Co. 

North  American,  etc.,  Co.,  66  Pa.   St.  v.  Zellerbach,  37  Cal.  579;  99  Am.  Dec. 

85;  Lauman  v.  Lebanon  Vallej  R.  30;  Smead  v.  Indianapolis,  etc.,  R.  Co., 
'tio  Pa.  SL  42.  See  also  Central  11  Ind.  104. 
^ciip.  Co.  c.  Pullman's  Car  Co.,  139  Where  a  bank  U  prohibited  hy  law 
U.S.  JO.  from  issuing  any  bill  or  note  not  pay- 
It  ii  competent  for  an  Irrigating  able  on  demand  and  without  Inlerest, 
CDnpany,  incorporated  under  the  laws  under  a  penalty,  any  instrument  issued 
of  Kamas,  to  constnwt  and  operate  a  in  violation  ol^^  the  act  Is  void.  Hay- 
oml  for  Irrigation,  water  workn,  and  den  t>.  Davis,  3  McLean  (U.  S.)  J76; 
"Unufscturing  purposes,  with  the  as-  Weed  v.  Snow,  3  McLean  (U.  S.)  265; 
Knt  of  its  stockholders,  to  sell  and  con-  Root  v.  Godard,  3  McLean  (It. 
^V>  a  Eimilar  company  its  right  of  S.)  102. 

*■!,  canal,  personal  and  real  property,  In  Dodge  v,  Memphis,  51   Fed.  Rep. 

pKrided  this  is   done  in   good  faith,  165,  where  a  town,  In  pursuance  of  stat- 

*'>■'  not  for  the  purposes  of  delaying  utory  authority,  subscribed  for  stock  Id 

«  defrandinp  creditors.     State  v.  a  railroad,  but  without  such  authority 

^Mem  Irrigating   Canal   Co.,   40  Issued    negotiable   bonds    iij    payment 

™-96;  10  Am.  St.  Rep.  166,  therefor,  the   bonds  were  adjudged  ab- 

Boli  contract   by  a  corporation  ere-  aolutcly   void,   and   suit   was  not  al- 

^  nnder  the   laws  of  the  State  of  lowed  to  be  maintained  on  them   upon 

"fw.  while  solvent  and  flourishing,  to  the  theory  that  they  were  valid  as  non- 

«1  its  bustneia,  the   greater  part  of  negotiable  InsIrumentG. 
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tion  for  the  accommodation  of  a  third  person  when  in  the  hands 
of  a  bona  fide  holder,  who  has  taken  it  before  maturity,  on  the 
faith  of  its  being  business  paper.* 

And  upon  the  same  principle  the  defense  oi  ultra  vires 'has 

been  disallowed  to  a  corporation  when  sued  for  debts  incurred  in 
excess  of  the  limit  imposed  by  its  charter.* 

A  corporation  having  power  to  contract  for  the  purchase  of 

Sh&rcB  of  capital  stock  issued  beyond  linew  of  the  circumEtancet  UDder  which 

the   limit   fixed   by   charter    are   void,  the  bill  was  accepted,  he  was  held  to 

Scoville   V.   Thayer,   105   U.   S,  notice  that  the  acceptance  was  beyond 

14S;  McCord  V.   Ohio,  etc^  R.  Co.,  13  the  powers  of  the  corporation  and  re- 

Ind.  »i;   Oler  v.  Baltimore,   etc.,   R.  covery  was  denied  him. 
Co,  41  Md.  583 ;  Mt.  Holly,  etc.,  Co.'fl  In  National  Bank  v.  Young,  41  N.  J. 

Appeal,  99  Pa.  St.  513;    People's  Bank  Eq.  535,  the  court  said  :  "The  general 

V.  Kurtz,  99  Pa.  St.  344;  44  Am.  Rep.  doctrine  of  the  law  is  that  where  a  cor- 

IIJ ;  Wright's   Appeal,  99   Pa.  St.  435.  poration  has  power  under  any  circura 

See  generally   Stock,  vol.  13,  p.  583  ;  stances  to  issue  negotiable  paper,  a  ^kiiii 

Stockholders,  vol.  33,  p.  776.  jfrfe  holder  has  a  right  to  presume  that  it 

1.  Mechanics'  Banking  Assoc,  v.  New  was  iKSued  under  the  circumstances  giv- 

York,  etc..  Lead  Qo.,35  N.  Y.  505,  af-  ing  such  requisite  authority,  and  such 

;i'?-i»i'M^33How.Pr.  (N.Y.)  74;  Lehigh  paper  is  no  more  liable  to  be  impeached 

Valley  Coal  Co.  v.  Welt  Depere  Ag-  for    infirmity  in  the  hands  of  such  a 

ricultural   Works,  63  Wis.  41;;  Credit  holder    than    any     other    commercial 

Co.  V.  Howe  Mach.  Co  ,  54  Conn.  387  ;  paper.     Gelpcke  v.   Dubuque,    I  Wall. 

I  Am.  St.  Rep.  Ill;  Farmers',etc.,  Bank  (U.    S.)    Z03  ;    Marshall    County     v, 

V.  Empire  Stone  Dressing  Co.,  s  Bosw.  Schenck,  5  Wall.  (U.  S.)  784 ;  Hacken- 

(N.  Y.)  37s;  Monument  Nat.  Bank  v.  sack  WaterCo.  v.  DeKay,  36  N.  J.  Eq. 

Globe   Works,   101    Mass.  j? ;    3   Am,  548."     See    Municipal  Corpora- 

Rep.  33a;  Bird   v.   Daggertt,  97  Mas s.  tions,    vol,   15,  p.   949;   Municipal 

489;  National  Bank  -a.  Young,  41  N.J.  Securities,  vol.  15, p.  1204:  and  Cor- 

Eq.  531;  Bissell  v.  Michigan  Southern,  porations  (Private),  vol.  4,  p.  123; 

etc.,  R.  Co.,  33  N.  Y.  390,  per   Selden,  where    the  subject  of  the  power  and 

"  ■   ■"'■  '     "     II.  Zellerbach,  37  liability  of  corporations,  public  and  prl- 

c  30;   Bailey  u.  vate,  respectively,  in  relation  to  com- 

''475'  Smead  v.  mercial  paper,  is  fully  treated. 
Indianapolis,  etc.,  R.  Co.,  11  Ind,  T04.         As  railroad  companies  have  general 

In  Auerbach  ti.  LeSneur  Mill  Co.,  power  to  issue  bonds,  persons  dealing 
38  Minn.  391 ;  41  Am.  Rep.  385,  it  was  therein,  in  the  absence  of  notice,  have 
held  that  the  defendant  corporation  the  right  to  assume  that  all  reslric- 
having  authority  to  incur  debts  to  a  tlons  upon  this  power  have  been  corn- 
limited  extent,  and  to  Issue  negotiable  plied  with.  Ellsworth  v.  St.  Louis,  etc., 
notes  therefor,  the  plaintiff,  as  a  bona  R.  Co.,98  N,  Y.  553. 
fde  holder  of  the  note  in  suit,  might  1.  Oseipee  Hosiery,  etc.,  Mfg.  Co.  v. 
recover  upon  the  same,  although  in  Canney,  54  N.  H.  396;  Connecticut 
this  particular  case  the  corporate  in-  River  Sav.  Bankv.  FiBke,6oN.  H.363; 
debtedneas  at  the  time  the  note  was  Humphrey  v.  Patrons  Merc.  Assoc, 
given  exceeded  the  limits  prescribed  50  Iowa  607;  Auerbach  v.  LeSueur 
by  the  articles  of  association.  Mill  Co.,  38  Minn.  291 ;  41   Am.  Rep. 

And  in  Wood  v.  Corry  Water  Works  385.    But  see  Weber  v.  Spokane  Nat. 

Co.,  44  Fed.  Rep.  146,  the  corporation  Bank,  50  Fed.  Rep,  735. 
having  received  and  enjoyed  the  avails        "  If  a  private  corporation,  under  ita 

of  ita  mortgage  bonds,  it  was  held  that  governing  statute,  is  limited  in  respect 

the   plaintiffs   could   not   assail    their  of  the  amount  of  indebtedness  which 

validity  in  the  hands  of  bona  fide  pur-  it   may   incur,   although   a   person    to 

chasers,  on  the  ground  that,  in  contra-  whom  it  proposes  a  contract  by  which 

vention  of  statute,  the  amount  of  bonds  it  is  to  become  indebted,  will  be  l>ound 

issued  exceeded  one-half  of  thecapital  to  take  notice  of  the  statute  creating 

stock  paid  in.  the  limit,  yet  he  will  not  be  bound  to 

In  Balfour  v.   Ernest,  5  C.  B.  N.  S.  know  whether  the  corporation  has  r1- 

601 ;  94  E.  C.  L.  599,  where  the  holder  ready  incurred  debts  to  the  extent  of 
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goods,  is  bound  by  such  a  contract,  although  the  goods  may  not 
be  intended  to  be  used  for  the  purposes  of  the  corporation,  and 
this  (act  is  known  to  the  other  party.* 

And  a  corporation  having  power  to  borrow  money,  may  not 
evade  payment  of  the  same,  even  though  the  lender  knew  that  the 
corporation  would  expend  the  money  In  prosecuting  a  business 
unauthorized  by  its  charter,  provided  the  business  itself  was  free 
from  any  intrinsic  immorality  or  illegality.* 

If,  however,  it  was  a  part  of  the  agreement  that  the  money 
loaricd,  or  the  goods  purchased,  should  be  used  for  an  ultra  vires 
purpose,  or  the  lender  or  vendor  has  done  anything  in  aid  or  fur- 
therance of  such  purpose,  he  will  be  precIudKl  from  recovering.' 

the  limit,  to  as  to  exhaust  lu  power ;  the   ground  that  the  purchase  of  the 

but,  on  the   contrary,   the   proposal  Bteamboat   was   nllra   -viret,  although 

niidc  to  him  lor  a  contract  creating  an  the  plaintiff',  knowing  all  the  facta,  ad- 

indebtednesa  Ii   in   Itself  a   warrantji  vanced  the  monej  in   pursuance   and 

that  the  power  has  not  been  exhausted ;  consummation  of  the  purchase, 

•ml  ft  would  be  aanctloning  the  gross-  In  Bx  f.  Credit  Foncier,  etc.,  L.  R^ 

Ht  irtud  to  allow  the  corporation  to  7  Ch.  161,  two  directors  of  company  A 

Mtthebeneflt  of  such  a  contract,  and  were  also  directors  of  company  B,  and 

wa  repudiate  the  obligation  of  it,  on  both  companies  employed  the  same  so- 

tt>(  ground  that  its  power  had  been  ex-  licltor.     Company  A  was  indebted  to 

hiuitwi  when  the  contract  was  made."  their  contractor,  but  the  debt  was  not 


ludn  Seymour  D,  Thompson,  i 
L  fter,  May-June,  1894,  p.  386. 

1.  EDMt  Of  Knowledxa   or  Dnantbor- 

iHd  InOiMtioii  at  BnbJaot  of  Ooatraot.  ttie   money. 

— /■  rt  Contract  Corporation,  L.  R.,    advance  him  a  certain  sum,  which  si 

8Eq.it;  Tracy  i'.  Talmage,  14  N.  Y,  it  borrowed  from  company  B,  on  the 

"^;  67  Am.  IJec.  133.     In   this  latter  security  of  a  mortgage.     The  loan  was 

cue  stocks   were  aold   to   a   banking  negotiated  by  one  o?  the  persona  who 

corpottlion,  which   were   Intended  by  was  a  director  In  liolh  companies,  and 

the  litt«r  for   resale  upon  speculation,  the  mortgage  was  prepared  by  the  so- 

Thii  wu  beyond    the   scope   of    the  ilcitor  who  acted  lor  both  companies, 

hanli  charter   powers.     In  reference  Company  A  had  authority  lo  borrow 

to  tht  contention   that   the   vendor  money,  but   not  to  buy  up  their  own 

knewthe  object  of  the  vendee  tn  pur-  shares.     Both   companies    subsequent- 

cbuing  the  stock,  the  court  said  :    "  It  ly  were  wound  up.     It   was  held  that 

I"  contended   by  the   counsel   for  the  company'  B  was  not  affected  by  notice 

i^OKDt  that    there   is    no    evidence  of  any  illegality  in  the  purpose  to 

^t   the  vendor,   Morris   Canal   and  which  the  money  t>orrowed  was  to  be 

nnkingCompany,  had  any  knowledge  applied,  and  that  it  was  consequently 

ol  the  object  of  the  vendee  in  making  entitled  to  prove  against  the  estate  of 

'repurchase.     I    shall,   however,   as-  company  A  under  the  winding  up. 

•ome  that  they  had   such  knowledge,  a.  Tracy  v.  Talmage,  14  N.  Y.  161 ; 

«t>uM  in  the  view  I  take  of  the  sub-  67   Am.   Dec.   13a ;    Franklin   Co.    v. 

V^  it  unnot  affect  the  result."  Lewiston  Sav.  Inst.,  68  Me.  43 ;  18  Am. 

1  BradlcT  ".  Ballard,  55   HI-  4'3;7  Rep.  9;  Wrights.  Hughe^  119  Ind. 

a™.  Rep.  656;  Wright  v.  Hughes,  119  334  ;  la  Am.  St.  Rep.  411 ;  Thompson 

l°<>-3i4;iiAm.StRep.  4i2;Thomp.  i>.   Lambert,   44    Iowa   339.     See  also 

■on ^Lambert,  44  Iowa  339.  Soudheim  v.  Gilbert,  117  Ind.  71 ;  10 

In  P,ri,h  V.  Wheeler,  31  N.  Y.  501,  Am.   St.  Rep.  33 ;  Lighttoot  v.  Ten- 

"SpWntiff,  at  the  request  of  the  cor-  ant,  1  B.  &  P.  551 ;  Cannan  v.  Bryce, 

Poralion,  advanced  money  to  take  up  a  3  B.  &  Aid.  179  ;  McKinnell  v.  Robin- 

dnlltccepted  by  the  corporation  for  a  son,  3  M.  &  W.  434. 

P'^nC  the  original  purchase-money  of  The   propositions   of   the   text   find 

««(»iiiboaL    It  WM  held  that  the  cor-  support  in  a  line  of  English  cases  re- 

f^BoD  could  not  escape  liability  on  garding  contracts  tor  the  sale  of  goods 
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to  be  smuggled  into  that  conntrj,  ftnd  late  the  revenue  law,  and  the  decision 
other  contracts  of  a  similar  nature,  was  in  each  case  placed  distlnctlj  up- 
Thus,  in  Faikner  v.  Rejnous,  4  Burr,  on  this  ground.  The  language  of  BuUer, 
J069,  the  plaintiff  and  one  of  the  de-  J.,  in  Waymell  v.  Reed,  5  T.  R.  599,  is 
fendants  had  been  jointly  concerned  in  verj  explicit.  He  observes  :  "  In  Hol- 
stock  jobbing,  and  the  plaintiff.  In  con-  man  v.  Johnson,  Cowp.  141,  the  seller 
travention  of  an  express  statute,  bad  did  not  assist  the  buyer  m  the  smug- 
advanced  a  certain  sum  of  money  in  gling.  He  merely  sold  the  goods  in  the 
compounding  certain  differences,  for  common  and  ordinary  course  of  trade. 
one  half  of  which  defendants  had  But  this  case  does  not  rest  merely 
given  the  bond  upon  which  the  action  upon  the  circumstance  of  the  plaintlS's 
was  brought.  Upon  demurrer  to  e  plea  knowledge  of  the  use  intended  to  be 
setting  up  these  facts,  the  plaintiff  was  made  of  the  goods ;  for  he  actually  as- 
held  entitled  to  recover.  Although  sisted  the  detendaDtlntheactof  smug- 
thifl  case  differs  from  the  others  above  gling  by  packing  the  goods  up  in  a 
cited  in  this  section,  jet  the  principle  manner  most  convenient  for  that  pur- 
upon  which  it  was  decided  is  equally  pose.  In  each  of  the  three  cases  just 
applicable;  namely,  that  a  party  to  a  cited,  special  care  is  taken  to  guard 
contract  innocent  in  itself  is  not  re-  against  any  inference  that  it  was  in- 
sponsible  for,  nor  affected  by,  the  use  tended  to  impair  the  force  of  the  decl- 
which  the  other  party  may  make  of  sion  In  Holman  v.  Johnson,  Cowp.  341. 
"''■"'■"  '  Indeed,  that  decision  seems  to  have 
beet)  uniformly  followed  by  the  courts 
in  England  from  that  day  to  the  pres- 
where  the  plalnti'fT,  re-  eot.  In  1S35,  the  question  again  arose 
siding  at  Dunkirk,  had  sold  to  the  de-  In  Pellecat  v.  Angell,  2  C.  M.  &  R. 
fendant  B  quantity  of  tea,  knowing  that  317,  where  the  court  held  that  the 
the  letter  intended  to  smuggle  it  into  plaintiff  could  recover  the  price  of  the 
England,  but  had  himself  no  concern  goods  sold  to  the  defeodant,  although 
in  the  smuggling.  The  action  whs  he  knew  at  the  time  of  the  sale  that 
brought  for  the  price  of  the  tea,  and  it  they  were  bought  to  be  smuggled  into 
was  held,  upon  these  facts,  that  the  the  country.  Lord  Abbinger  says : 
plaintiff  could  recover.  The  principle  '  The  distinction  !a,  where  he  takes  an 
of  the  case  is  the  same  as  that  adopted  actual  part  in  the  illegal  adventure,  as 
in  the  case  just  mentioned ;  namely,  in  packing  the  goods  In  prohibited 
that  mere  knowledge  by  the  vendor  of  parcels  or  otherwise,  there  he  must 
the  unlawful  intent  did  not  make  him  take  the  consequences  of  his  own  act.' 
a  participant  in  the  guilt  of  the  pur-  And  again  he  observes:  'The  plaintiff 
chaser.  Lord  Mansfield,  who  delivered  sold  the  goods ;  the  defendant  might 
the  opinion  in  the  case,  says  "The  smuggle  them  if  he  wished,  or  he 
seller,  indeed,  knows  what  the  huyeris  might  change  his  mind  the  next  day. 
going  to  do  with  the  goods,  but  the  in-  It  does  not  at  all  Import  a  contract  of 
terest  of  the  vendor  is  totally  at  an  which  the  smuggling  was  en  essential 
end  and  his  contract  completed  by  the  part.'  " 

delivery  of  the  goods."     Where,  how-  In  Hodgson  t.  Temple,  c  Taunt.  181, 

ever,  the  seller  does  any   act  which  is  the  plaintiffs,  who  were  distillers,   had 

calculated  to  facllllele  the  smuggling,  sold  spirituous  liquors  to  the  defendants, 

he  is  regarded   as  farlicefi  criminis,  with  full  knowledge  that  the  latter  in- 

and   cannot  recover;   as   is  shown   by  tended  to  retail  them  in  express  viola- 

the  subsequent  cases  of  Biggs  v.  Law-  tionofthe  revenue  law.    It  was  Insisted, 

rence,  3  T.  R.4J4;  Clugas  v.  Penaluna,  in  defense  to  an  action  brought  for  the 

4  T.  R,  466;  Waymell  v.  Reed,  5  T.  R.  purchase  price  of  the  liquors,  that  the 

J99.      These  were  all   cases    where  the  plaintiffs  v/ere  farlicefs  criminii   and 

plaintiff  had  sold  goods  to  the  defend-  could    not  recover.     MansSeld,  C.  J., 

aut   knowing   that    they    were  to    be  said  :  "  This  would  be  carrying  the  law 

smuggled  iniojE»^ii»rf,and  in  eachof  much    further    than  it  has  ever   been 

them  thej^laintiff  was  non. suited,   but  carried.     The   merely  selling  goods, 

th^  all  differ  from  the  case  of  Holman  knowing  that  the  buyer  wilT  m«ke  an 

f.  Johnson,  Cowp.  341,  just  referred  to.  Illegal  use  of  them,  is  not  sufficient  to 

in  this,  thai  the  plaintiff  had  in  eachof  deprive  the  vendorof  his  just  right  of 

these  three  cases  done  some  act  in  ad.  payment;  but  to  effect  that,  It  Is  neces- 

dition  to  the  sale  in  aid  and  further-  sary  that  the  vendor  should  be  a  sharer 

ance  of  the  defendant's  design  to  vio-  in  the  illegal  transaction." 
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5.  ContiwU  Xxeoated  in  Toaathoriied  Manner. — As  stated  else- 
where in  this  article,'  the  term  ultra  vires  has,  in  some  instances, 
been  used  to  designate  corporate  acts  which,  although  within  the 
powers  granted,  are-perfonned  in  a  manner  different  from  that 
prescribed  by  the  charter  or  by  general  law.  Clearly,  this  is  a 
misuse  of  the  term ;  where  the  infirmity  of  the  act  does  not  consist 
in  a  want  of  corporate  power  to  do  it,  but  in  the  disregard  of 
fonnalities  prescribed,  the  material  question  is  whether  the  pre- 
scription is  mandatory  or  directory,  and  must  be  solved  by  the 
application  of  the  ordinary  rules  of  statutory  construction.  It 
may  be  here  repeated  that  it  is  this  indiscriminate  use  of  the  ex- 
pression, with  respect  to  cases  different  in  their  nature  and  prin- 
ciples, that  has  occasioned  so  much  confusion,  if  not  misappre- 
hension, on  this  subject.  Corporate  contracts  and  transactions  of 
the  character  here  indicated  have  received  full  treatment  else- 
where in  this  work,  to  which  reference  is  now  made.* 

C  CoBtracta  in  Anticipatios  of  L^iilatlTe  Anthoritr. — Contracts 
of  corporations  to  do  something,  at  the  time  not  authorized,  but 
conditioned  upon  obtaining  legislative  authority  therefor,  are 
valid,  and  their  stipulations  become  enforcible  after  the  passage 
of  the  act." 

T.  PSB«»AL  LUBniTT  07  DntBCTOBS  UKD  OTHCIBa  FOK  VlTBA 
^EU  TaAMBACTIom.— When  the  directors  and  officers  of  a  corpo- 
ration engage  in  ultra  vires  transactions,  they  are  personally 
liable  to  it  for  the  resulting  damages.  This  is  true  whether  the 
act  is  expressly  prohibited  by  the  corporation's  charter  or  by- 
laws, or  is  simply  beyond  the  officers'  authority,  although  within 
the  corporation's  charter  powers.  The  directors  and  officers 
are  agents  of  the  corporation  for  which  they  act,  and   for  their 


1.  See  sufra,   this  title,   DefiniU 
and  Central  Princifles. 


Id   Norwich  X 


icifles. 

1  See  Corporations,  i ^.   ^. 

184;  Statutes,  toI.  33,  p,  140. 

>■  Oontmeta  In  AnUe&atloa  of  Left*-  unlawful  without  an  act  of  Parliament, 

UlTi  lutlwittj. — New  Haven,  etc.,  still,  if  the  parties  intended  to  obtain 

Co.  V.  Hejden,  107   M«m.  525;  Por-  thf  act  before  the  works  were  done, 

l*ge  CoDntj   i>.   Wisconsin   Cent.   R.  they  would  not  intend  to  violate  the 

Co.,  Ill  Mass.  460.  law  when  the  contract  was  made,  nor 

In  Scottish  North  Eastern  R.  Co.  v.  violate  it  bj  doing  the  works  accord- 
Stewart,  3  Macq.   H.   L.   Cas.  3S1,  a  ina;  to  the  act." 

lulroad  compan}'  had  bound  itself  to        So,  in  Tajlor  v.  Chichester,  etc.,  R. 

purchase  land,   provided   authority  Co.,   L.   R.,  4   H.  L,  62S,  it  was  held 

ihould  be  given  to  it  by  Parliament,  that  an  *'  aerennent  to  arise  and  take 

Lord  Wenslejdale,  in  rendering  judg-  efTect   on   the   passing  of   a  bill   then 

men  I,  observed :    "No  objection  can,  I  pending  in    Parliament,   is   to   be   re- 

tlilnk,be  made,  on  the  B^^ro  i/i>M  doc-  garded,  by  virtue  of   that  stipulation 

irine,  to  ■  contract  bj  a  company  who  as  if  It  had   been  de  facto  made  after 

>ish  to  alter  one  of  the  branches  of  the  passing  of  the  bill."     And  in  Sua- 

•heir  railroad,  and  are  about  to  apply  sex  R.  Co.  v.  Morris,  etc.,  R.  Co.,  19 

to  Parliament  for  authority  to  do  so,  N.  J.  Eq.   13,  where   a   railroad  com- 

*Dpg[ng  to  purchase   land   from   a  pany  had  made  a  contract  relating  to 

■Kighborlng  proprietor,  if  they  should  business  "  upon   any  future   extension 

obtain  thdr  act."  or  branches,''  it  was  held  that  branches 
801 
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unauthorized  transactions  they  are  respon^ble  to  their  principal, 
just  as  an  agent  of  an  individual  is  for  the  damage  caused  to  his 
principal  hy  his  unauthorized  acts.^ 

Thus,  the  managers  of  a  building  and  loan  association  are 
liable  for  losses  from  loans  made  on  the  personal  securit)''  of  the 
members  in  violation  of  a  by-law  limiting  the  amount  of  such 
loans.* 

So  the  directors  and  trustees  of  a  saving^  bank  may  be  held 
liable  for  losses  incurred  by  the  violation  of  a  law  or  provision  of 
the  charter  regulating  the  investment  of  deposits." 

But  where  the  ultra  vires  business  is  pursued  for  the  benefit  of 
the  corporation,  and  it  has  the  actual  benefit  thereof,  and  is  so 
acquiesced  in  by  the  stockholders  that  it  actually,  though  ille- 
gally, becomes  the  business  of  the  corporation,  it  may  not  main> 
tain  an  action  against  the  officers  for  damages  suffered  therein. 
In  other  words,  a  corporation  engaged  in  ultra  vires  dealings, 
may  not  sue,  for  damages  suffered  therein,  the  agents  it  employs 
to  cariy  on  the  business.  In  such  a  case,  the  corporate  agent 
would  be  protected,  just  as  the  agent  of  a  copartnership  who 
does  business  with  the  express  or  implied  consent  of  the  copart- 
ners, which  is  not  authorized  by  the  articles  of  copartnership.* 

When  the  authority  of  the  directors  to  do  a  particular  act  de- 
pends upon  complicated  questions  of  law,  and  they  act  in  good 
laith,  and  use  due  care  and  skill  to  ascertain  the  precise  extent  of 
their  powers,  they  will  not  be  held  liable  if  it  turns  out  that  the  act 
isultra  vires.^ 

not  then  authorized,  but  gubcequentlj  Eq.393;  Hun  o. Cary, 83  N,  Y.  65  ;  37 
allowed  by  the  legialature,  were  in-  Am.  Rep.  546.  See  also  Savings 
eluded.  Banks,  vol.  31,  p.  711  et  leq. 

1.  Holmea  v.  Willard,  li;  N.  Y.  75  ;  4.  Holmes  v.  Willard,  1J5  N.  Y.  75 ; 
North  Hudson  Mutual  B1dg.,etc.,  As-  McNab  v.  McNab,  etc.,  Mfg.  Co. 
soc.  t>.  Chllds,  82  WiK.  460;  Austin  V.  (Supreme  Ct.),  16  N.  Y.  Supp.  u8; 
Daniels,  4  Den.  (N.  Y.)  299;  Joint  Scott  p.  Depeyster,  i  Edw.Ch.(N.  Y.) 
Stock  Discount  Co.  v.  Brown,  L.  R.,  8  536.  See  sufra,  this  title,  RaUfiration 
Eq.  381 ;  In  re  Faure  Electric  Accum-  and  Acguincence.  See  geuera  lly 
ulator  Co.,L.  R.,4oCh.  DIt.  141  ;<f('f-  Partnership,  vol.  17,  p.  824; 
Wdf  Bi'iAiii^  Studdert  li.  Grosvenor,  33  Agency,  vol,  i,  p.  331;  OppiCEits 
Ch,  Dlv.  528;  Pickerlne  v.  Stephen-  (Private  Corporation  a),  vol.  17, 
son,  L.  R.,  14  Eq.  323.     See  also  Offi-     p.  39. 

CERS  (Private  Corporations),  vol.  In  International,  etc.,  R.  Co,  f,  Bre- 
17,  pp.  IT3,  118;  Banks  and  Bank-  tnond,  53  Tex.  96,  it  was  held  that  a 
INO,  vol.  a.  p.  114  tt  seq.  stiareholder  In  a  railroad  company 

Ultrft  TlTM  Uane  of  Btook — Watered  which,  against  his  protest,  has  been 
Btoek. — As  to  the  liability  of  corpo-  consolidated  without  authority  of  law 
rate  officers  for  an  overissue  or  allra  vrith  another  company,  by  the  action 
vire3  issue  of  stock,  and  the  issue  of  of  other  stockholders,  and  whose  equi- 
watered  stock,  see  Stock,  vol.  33,  pp.  table  Interests  have  been  wrongfully 
619,  631.  appropriated  by  the  consolidated  com- 

3.  Citizens  Bldg.  Assoc.  11,  Coriell,    pany,  may   not   hold   the  directors,  as 


34N.J.  Eq.  383.   See  generally,  Build-    such,  liable   for  the  dar 

INO  AND  Loan  Associations,  vol,  !,     the  directory  liable  to  the  carpoi 

p.  604.  for  a  consolidation  effected  by  a 


S.  Dodd  i>.  Wilkinson,  41  N.  ].  Eq.     the  stockholders. 
647;  Wilkinson  v.  Dodd,  43  N.J.  Eq.       ».  Spering's  Appeal,  71  Pa.  St.  11; 
334;  WlllJami  V.  McDonald,  41  N.  J.     10  Am.   Rep.  6S4.     Here  Sharawood, 
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VI.    LuaniTT  OF  COBPOIATIOV  TOE  Ultki  Vim  TOSTS. — It  was 

at  one  time  supposed  that  private  corporations  aggregate  could 
not  commit  torts,  and  particularly  those  which  involve  the  ele- 
ment of  malicious  intent ;  that,  as  the  sovereign  in  granting  rights 
and  powers  for  lawful  purposes  had  conferred  no  power  to  com- 
mit unlawful  acts,  such  acts  committed  by  the  corporation's 
?gents  must,  of  necessity,  be  ultra  vires  the  corporation,  and  the 
individual  wrongs  of  the  agents  themselves.  It  is  true  that  every 
tort  committed  by  a  corporation  involves  an  unauthorized  exercise 
of  Corporate  power,  but  this  is  no  reason  why  the  corporation 
should  not  be  held  responsible  for  the  consequences.  However 
this  may  be,  the  doctrine  stated  above  is  entirely  obsolete,  and 
to-day  corporations  are  held  liable  to  the  same  extent,  and  under 
the  same  circumstances,  for  the  consequences  of  their  wrongful 
^^^'  as  natural  persons.  They  are  held  liable  for  assault  and 
™ttcry,  fraud  and  deceit,  false  imprisonment,  malicious  prosecu- 
f*^.   libel  and  slander,  and  other  torts  needless  to  mention.     In 

'^ain  cases,  they  may  be  indicted  for  misfeasance  and  nonfeasance 
... '^'^ing  duties  imposed  upon  them  in  which  the  public  are  in- 

*Csted.    Their  offenses  may  be  such  as  will  forfeit  their  existence,* 

\„  for  the  court,  said ;  "  In  regard  to  mnj  uij  in  this  caae,  conceding  that 

tbe  question  last  adverted  to,  whether  the  directors  did  violate  the  charter,  It 

the  deleodants  should  be  held  respon-  was  a  question  upon  nhich,  with  all 

tible  for  an^  of  their  acts  and  tDvest-  due  care,  they  might  have  made  an 

meau  »  ultra  virrt.  It  might  be  suffi-  honest  mistake  ;  and   moreover,  it  ap- 

cient  to  notice  the  fact  that  the  charter  piears   by   the  evidence,  and  k  bo  re- 

of  this  corporation  was  a  very  compll-  ported,  that  they  acted  throughout  by 

cated  one,  made  up  by'  comparing  to-  the  advice  of  their  counsel.     It  is  well 

gether  no  less  than  sixteen  different  settled  that  trustees  will  be  protected 

acts  of  Incorporation  or  supplements,  from  responsibility  under  such  clrcum- 

.    .    ,    To  have  mistaken  the  eitent  of  stances.     Lewin  on  Trusts  595;    Vei 

their  powers  under  such  circumstances  v.  Emery,  5  Ves.  141;  Calhoun's  Es- 

would  not  have  been  matter  of  sur-  tate,  6  Watts  (Pa.)  iBg." 

prise  even  in  the  most  timid  and  cau-  1.  See  Corporations    (Privatb), 

tious.    We  may  adopt  upon  this  point  vol.  4,  p.  150  el  sf.q.,  where  the  question 

thelangUBgeofC.  J.  Greene,  (n  Hod-  Is    thoroughly    discussed.     See    also 

get  V.  New  England  Screw  Co.,  i  R.  I.  Torts,  vol.  26,  p.  73 ;  and  sufra,  this 

313 ;  .S3  Am.  Dec.  634 :  '  In  considering  title,  History  and  Develofmenl  of  tht 

the  question  of  the  personal  responsi-  Doclrine. 

billly  of  the  directors,  we  shall  assume  '  The  former  doctrine  as  to  the  power 

that  they  violated  the  charter  of  the  of  corporations  to  commit  torts,  and 

screw   company.    The    question  then  their  liability  therefor,   is   thus  aptly 

will  be,  was  such  .violation  the  result  of  answered  by  Mr.  Blnney  in  his  argu- 

miitakeas  to  their  powers,  and  if  so  ment  in  Chestnut  Hill,  etc..  Turnpike 

did  they  fall  into  the  mistake  from  want  Co.  «.  Rutter,  4  S.  &  R.  (Pa.)  13;  8  Am. 

of  proper  care,  such  care  as  a  man  of  Dec.  675.  He  says:  "  According  to  the 

ordinary  prudence  practices  in  his  own  doctrine  contended  for,  if  they  do  an  act 

iff^tsp    For,  If  the  mistake  be  such  as  within  thescope  of  thelrcorporatepow- 

with  proper  care   might  have   been  ers.  It  is  legal  and  they  are  not  answer- 

iTolded,  they  ought  to  be  liable.     If,  able  for  the  consequences.  If  the  act  be 

on  the  other  hand,  the  mistake  be  such  not  within  the  range  of  their  corpo> 

»s  the  directors  might  well  make,  not-  rate  powers,  thej  had  no  right  bv  law 

•rilhitandinB  the  exercise  of  proper  to  do  it ;  it  was  not  one  of  the  objects 

cafe,  and  it  they  acted  In  good  faith  for  which  they  were  Incorporated,  and, 

and  for  the  benefit  of  the  screw  com-  therefore,  it  is  no  act  of  the  corpora- 

P«nr,tlieyaught  nottohellablc'    We  tion  at   all.     This  doctrine  leads  to 
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It  is  no  defense  to  an  action  of  tort  against  a  corporation  that  the 
tort  was  committed  while  transacting  a  business  without  and  be- 
yond the  purview  of  the  corporate  authority  and  purposes,  if  the 
corporation  in  any  clear  and  explicit  manner  recognized  the  busi- 
ness  as  its  own,  as  by  employing  agents  to  superintend  it,  or  re- 
ceiving the  profits  arising  therefrom.^ 

Thus,  it  can  be  no  defense  to  a  railroad  company  which  under- 
takes to  receive  and  transport  passengers  by  steamer,  that  it  had 

abeolute  Impunitj  for  everj  species  of  negligent  tort,  or  wrong,  which  it  com- 

wrong,   and  can  never  be  SBDCtioned  mits,  however  foreign  to  its  nature  or 

by  any  court  of  justice."  These  obser-  beyond  Its  general  powers  the  wrong- 

vationg  were    quoted  approvingly    hj  fill  traHBaction  or  act  may  be. 

the  court  In  State  v.  Morris,   etc.,   R.  But  see  Hood  v.  New  York,  etc.,  R. 

Co.,  33  N.  J.  L.  469.                  ■  Co.,   ai   Conn,    i  ;    12   Conn.   501 ;  23 

While,  as  the  law  confers  no  power  Conn.   609,   and   Bathe  v.   Decatur 

or  permission  to  commit  a   wrongful  County  Agricultural  Soc,  73  Iowa  11; 

act,  every  species  of  tort  tnay  be  tech-  5   Am.    St.  Rep.   651.     In   this   latter 

nically    ullra    vires,  it  is  well  estab-  case  it  was  held  that  the  agricultural 

llshed  that  corporations  may  commit  society,  not   being   authorized  to  em- 

almost  every  kind  of  tort,  and  be  liable  ploy  persons  to  convey  people  in  their 

to  an   action  for   the    same.     In  such  vehicles  to  a  fair  held   under  its  aua- 

case,  the  doctrine  of  alira  vires  has  no  pices,  was  not  liable  for  an  injury  to  a 

application.     Central  R,,   etc.,  Co.   v,  horse  occasioned   by  such   persona 

Smith,  76  Ala.  583;  52  Am.  Rep.  353.  negligently  running   against   It  while 

X.  First  Nat.  Bank  v.   Graham,  100  So  engaged. 

U.  S.  699;  Bissell  T>.  Michigan  South-  Mill  v.  Hawker,  L.  R,,  9  Exch.  309, 

ern,  etc.,   R.  Co.,   sa  N.  Y.  15S;   Salt  vras  an  action  for  trespass  against  the 

Lake  City  u.  Hollister,  118   U.S.  156;  surveyor  and  members, in   their   pri- 

Philadelphia,  etc.,   R.  Co.  f.  Quigfey,  vate  capacity,  of  a  highway  board,  com- 


Relfe,  74  Mo.  495;   South,  etc.,  R.  Co.    a  resolution  of  the   board,  admitted  to 
V.  Cfaappell,  61    Ala.  517.     In  this  last     he  ullra  vim.     It  was  held  that  the 


lary,     action  would   lie  at  least  against  the 


to  fix  the  liability,  that  the  wrongful  surveyor,  but  no  decision  was  arrived 

act,  or  the  negligence  from  which  the  at  as  to  the  liability  of  the  board  as  a 

injury  proceeds,  should  have  been  com-  corporation,  though   the  point   arose 

mitted  while  the   corpoT«tion  was   in  on   the  argument.     Kelly,  C.  B.,  dis- 

the  eierciae  of  the  powers  conferred  by  sented,  expressing  it  as  his  opinion  that 

its  charter.     It  may   have  been  com-  the  board  was  liable,  and  no  one  else, 

mitted  while  the  corporation,  or  its  serv-  He  says :  "  It  was  argued  that  no  action 

ants  or  agents,  acting    under  its  au-  could  be  maintained  against  the  board 

thorily,  were  exceeding  corporate  on  the  ground  that  the  resolution   and 

power  or  engaged  in  business  or  trans-  the  order  to  the  surveyor  were  ultra 

actions  wholly  foreign  to  its  nature."  vires.     But  I  apprehend  that  this  is  a 

Corporations  are  liable  for  every  misapplication  of  the  term  H/^ru  i'i>«j. 
wrong  of  which  they  are  guilty,  and  in  If  the  board,  by  resolution  or  other- 
such  cases,  the  doctrine  of  uitra  vires  wise,  had  accepted  a  bill  of  exchange, 
has  no  application.  Merchants'  Nat.  directed  their  clerk  or  other  ofhcer  to 
Bank  v.  Sute  Nat.  Bank,  10  Wall.  (U.  write  their  corporate  name  or  tiUe 
S.)  604,  across  a  bill  drawn  upon  them  for  a 

In  New  York,  etc.,  R.  Co.  v.  Schuy-  debt,  this  would  have  been  ultra  vires, 

ler,  34  N.  Y.  30,  it  is  said  that  a  corpo-  and  no  bolder  of  the  acceptance  could 

ration  is  liable  to  the  same  extent,  and  have   recovered   the   amount   against 

under   the  same   circumstances,   as    a  them.     It  would  have  been  void  upon 

natural  person,  for  the  consequences  of  the  face  of  it,  and  it  is  immaterial  to 

Its  wrongful  acts,  and  will  beheld  to  consider  whether  the  individual  who 

respond  in  a  civil  action,  at  the  suit  of  had  written  or  authorized  the  accept- 

an  injured  party,  for  every  grade  and  ance   would   have  been   liable  to  an^, 

description  of   forcible,    malicioui  or  and  if  any,  to  what  action  at  the  suit 
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no  legal  right  so  to  do,  when  charged  with  responsibility  for 
wrongs  coming  to  those  who  commit  their  personal  safety  to  the 

agents  of  the  company,  and  who  suffer  from  their  negligence  and 
misconduct.* 
And  when  a  corporation  is  sued  in  trover,  as  bailee,  it  may  not 

ol  &  holder  for  value.  But  it  li  other-  the  careleaanm  of  othen.  It  has  the 
'xue  with  «a  act  merely  unlawful  or  same  legal  foundation  as  that  of  one 
unauthorized,  ae  a  trespass  or  the  con-  who  has  beea  Injured  by  the  negligent 
venion  of  a  chattel.  If  such  an  act  is  driving  of  some  person  upon  the  public 
to  be  deemed  ultra  tiirei,  and,  there-  highwaj,or  has  been  run  over  hy  a 
fore,  no  action  would  lie  against  the  train  of^cara  when  crosiingthe  railroad 
corporate  body  if  It  had  been  author-  track.  The  duty  to  observe  care  In 
ized.  it  is  clear  that  a  corporation  these  cases  arises  not  upon  any  con- 
would  not  be  liable  for  any  tort  com-  tract,  but  from  the  obligation  which 
mitled  or  authorized  by  them,  and  the  rests  upon  all  persona,  whether  natural 
dechloni  above  cited  would  be  coti-  orartiflcial,  so  to  conduct  themselves  a» 
tnrj  to  l«w."  not  through  their  negligence  to  Inflict 
In  Central  R,  etc.,  Co.  tf.  Smith,  76  injury  upon  others.'  An  exemption 
™*;S73;Si  Am.  Rep.  353,  Clopton,  from  liability  in  such  cases,  because  the 
].,  for  the  court,  said  :  "  Generally  It  act  is  altra  -uires,  would  be  a  license  to 
™7  be  said  that  corporations  are  liable  corporations  to  do  wrongs  to  others, 
for  the  consequences  of  tortious  acts  From  these  principles,  it  follows  that  If 
^.  bj  their  authority,  though  not  the  defendant  undertook  the  busineu  of 
™'"'i  the  scope  of  their  powers,  ei-  transporting  persons  by  a  modeofcon- 
P'^  implied,  or  incidental.  The  dis-  veyance  other  than  that  authorized  and 
fiction  between  the  iUbility  of  a  cor-  provided  by  the  charter,  its  duties  and 
f""*'on,  on  an  unauthorized  contract,  reBponslbilltiea  to  a  passenger  are  the 
*k.  **  *  negligent  or  wrongful  act  in  same  as  if  the  buslDess  was  authorized 
'[*  Performance  of  such  contract,   is  and  legal." 

J**'"ly  and  properly  drawn  hy  Seldon,  1.  GruberT'.  Washington,  etc,  R. 

J-iin  Bistclt  V.  Michigan  Southern, etc.,  Co.,  93   N.  Car.  i ;   Central   R.,   etc., 

"Co.,  M  N.  Y.  358;  which  was  an  Co.  t.  Smith,  76  Ala,  571;  53  Am.  Rep. 

■Coon   by   a   pauenger  on   a   train  of  353;  Hutchinson  v.  Western,  etc.,  R. 

"f^  which  by  contract  the    two  com-  Co.,  6  Heisk.  (Tenn.)  634.   In  the  first 

P"<lea  were  unitedly    running,  for    a  of  these  cases,  it  Is  said  that,  "  Conced- 

J"''»ch  of  duty  to  convey  him  safely,  ing  that  running  a  line  of  steamers  was 

^I>Asienger  having  been   injured   by  not  within   the  contemplation   of  the 

•be  negligence  of  their  servants.     The  charter  and  was  unwarranted  by  It,  it 

""Eiiae  of  the  companies  was  that.  In  by  no   means  follows    that    upon  the 

tnaklng  the  contract,  they  transcended  wrongful  assumption  of  the  business  of 

■"'""     powers,    and,    consequently,   In  common  carriers,  it  can  be  conducted 

j^fEtnent  of  law,  they  were  not  operat-  without  Incurring  the  obligations  for 

'"E  the  road,  and  did  not  undertake   to  safe  transportation  which  belong  to 

ttrry  the  plaintiff  over  it.     After  ho!d-  the   exercise  of  those  functions."     In 

im   that  the   contract  to  operate   the  the  second  case   the  court  said;     "To 

contolidated  roads  and  to  transport  the  render  a   corporation  liable  in  an  ac- 

pliintlffwas  illegal  and  void,   he  lavs  :  tion  t*  delicto  for  damages  occasioned 

'  It  » laid  that  If  the  contract  was  ultra  by  the  negligence  of  its  agents  and  serv- 

«^«  ind  the  corporation   Is  protected  ants  In  the  performance   of   BD   ultra 

™n  sll  responsibility  for  Its  violation  vires  contract,  it  must   be  esUblished 

*nUiai ground.  It  must  be  equally  free  that  the  contract  was  Its  corporate  act, 

™lrnponslbflltyforan  injuryinflict-  and   not   the   unauthorized   act  of  its 

J"  "hlle  attempting  to  perform  It.  But  officers   or   agents,   and   this   may   be 

~'''  I  ipprehend,  by  no  means  follows,  shown  by  proof  of  authority  conferred 

™^  it  is  probably  true  so  far  as  the  by  a  prior  corporate  act,  or  by  a  subse- 

ontr  to  observe  due  care  grows  out  of  quent  ratification   by   a  corporate  act 

^f  contract     The    plaintiff's   claim,  under  circumaWncea   which   required 

[■'"•evtr,  resta  not  upon  his   contract,  an  election  to  ratify  or  repudiate  it," 

""'Upon  the  right  which  every  man  In  the  last  case,  the  court  by  Tenney, 

"'*  lobe  protected  from  injury  through  J.,aald  :     "  If  a  corporation,  chartered 
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interpose  the  defense  that  the  contract  of  bailment   was  ultra 

On  the  other  hand,  a  party  causing  by  his  negligence,  injury  to 
lands,  the  title  to  which  is  held  by  a  corporation,  may  not  escape 
liability  by  showing  that  the  corporation  was  not  permitted  by 
its  charter  to  acquire  title  to  the  property,  or  that  it  was  acquired 
for  unauthorized  purposes.* 

Tn.  RESTEAmHS  ITltba  TiBiB  Acts — Stookholdbbs  avo  Cbedr- 
OBt. — A  single  shareholder  may  maintain  suit  to  restrain  the  cor- 
poration from  a  contemplated  transaction  which  is  manifestly  be- 
yond its  powers.  This  is  true,  notwithstanding  all  the  other 
shareholders  are  wiUing  to  assent  to  and  confirm  the  proposed 
act ;  no  majority,  however  lai^e,  can  authorize  such  an  act.  This 
right  of  the  stockholder  is  placed  upon  the  ground  that,  from  the 
fact  that  the  corporation  was  created  for  certain  purposes,  there 
is  an  implied  contract  that  it  shall  not  divert  its  powers,  funds,  or 
credit  to  other  purposes,  and  that  such  diversion  would  be  a 
species  of  breach  of  trust,  as  well  as  a  violation  of  law  which 
might  endanger  the  existence  of  its  charter.'  It  is  not  necessary 
for  a  complaining  stockholder  to  show  that  any  pecuniary  injury 

for  one  purpose,  engage  in  a  business  Atwool  v.  Merrj' weather,  L.  R^  S  ^1- 

different  from  that  authorized  bj  char-  46^  note ;  Bird  v.  Bird's  Patent  Deo- 

ter,  or  if  its  employ^  engage  in  such  dorizlng  Co.,  L.  R.,  9  Ch.  358;  Salo- 

different  buslneBs  in  the  name  of  Ihe  mons  v.  Lalng,  11  Beav.  353 ;  Ljde  ■o. 

principal,   and   the   principal,   with  a  Eastern  Bengal  R.   Co.,  36  Beav.  13; 

knowledge  of  such  departure,  receive  Clinch  v.  Financial  Corp.,  5  Eq.  479; 

the  profits  arising  therefrom,  employ  Menier  v.  Hooper's  Tel.  Works,  9  Ch. 

agenta    to    superintend    it,  or  In  any  350;    Simpson  v.   Westminster  Palace 

other  distinct    mode    recognize  it   as  Hotel  Co^  8  H.   L.  Cas.  7:1;  Russell 

their  business,  and  in  its  prosecution  v.  Wakefield  Water- Works  Co.,  L.  R., 

by  Its  agents  an  injury  results  there-  so  Eq.  474  ;   Great  Western  R.  Co.  v. 

from  to  another's  person  or  property,  Rushout,  5  De  G.  &  S.  igo;  Cunliif  v. 

the  party  so  injured  is  entitled  to  main-  Manchester,  etc.,  Canal  Co.,  2  Russ.  & 

tain  hie  action  for  the  damages  result-  M .  480  n  ;  Ware  -v.  Grand  Junction  Wa- 

ingfrom  [he  wrongful  act.     The  fact  ter-Works  Co.,  1  Russ.  isMylne47o; 

that  the  act  from  which  the  Injury  re-  Bagshaw  v.    Eastern   Counties  Union 

suited  was  unauthorized  by   the  char-  R.  Co.,  7  Hare  114:  Auckland^.  West- 

ter  of  incorporation  is  no  defense  for  minster  Board,  L.  R,,  7  Ch.  597;  Mills 

the  wrongdoer.  With  corporations,  as  v.   Northern   R.  Co.,  5  Ch.  ■""     ' 


with  Individuals,  If  it  be  engaged  tn  a  Pickering  v.  Stephenson,  L.  R.,  14  Eq- 
lawful  business,  and  to  promote  that  333;  Kemashan  i'.  Williams,  L.  R.,  6 
lawful  business,  resort  to  unauthorized      Eq.  118;  Ware  t>.  Regent's  Canal  Co.,  3 


acts,   it   must  be  held  responsible  for  De  G.  &  J.  »I3;  Rogers  v.  Oxford,  e 

the  consequences  of  such  unauthorized  R.  Co.,  3  De  G.  &  J.  662 ;  Hodgson  n. 

acts,  else  the  maiim  that  no  '  man  shall  Powis,  i  De  G.  M.  &  G.  6 ;  Cohen  v. 

take  advantage   of  his   own  wrong' is  Wilkinson,  1  Macn.&G.  481;  Zabrlekle 

violated."  v.  Cleveland,  etc.,  R.  Co.,  23  How.  (U. 

J.  First   NaL  Bank   v.   Strang,    138  S.)  381 ;  Memphis  t.  Dean,  8  Wall.  (U, 

III.  347.  S.)  04;  Bronson  v.  Lacrosse  R.  Co.,  a 

9.  Farmers'  L.  &  T.  Co.   -v.   Green  Wall.  (U.  S.)30i;   Dodge t-.   Woolsev, 

Bay,  etc,  R.  Co.,  11  Biss.  (U.   S.)  334;  18  How.  (U.  S.)  331 ;  Heath  -o.  EHe  R. 

Cole  Silver  Min.  Co.  v.  Virginia,  etc.,  Co.,  8  Blalchf.   (U.  S.)  347;   Zabriskfe 

Water  Co.,  i   Sawy^   (U.  S.)  470;  Far-  'd.   Hsckensack,  etc.,  R.  Co,   iS  N.  J, 

mers' and  Millers' Bank  V.Detroit, etc.,  Eq.  178;  90  Am.  Dec.  617;  L.anmBn   v. 

R.  Co.,  17  Wis.  383.  Lebanon  Valley  R.  Co.,  w  Pa.  St.  46; 

).  Gr»y  V.  Lewis,  8  Eq.  Cai.sa6;  Cass  ii.Mancbesterietc  R.Co,  9  Fed. 

sse 
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will  result  from  the  contemplated  act ;  be  has  an  interest  in  the 
continued  existence  of  the  corporation,  and  any  act  which  would 
warrant  a  court  in  decreeing  forfeiture  of  its  charter  is  such  an 
injury    to  his  interest  as  will  give  him  standing  in  a  court  of 

R<p-G«(>;   Bergman  v,  St.  Paul   Mut.  may  be  given  as  examples  of  v/ZriiT'iVcj 

Bldg.  A.Baoc.,  39  Minn.  375;    BUeb  v.  acta  restrained  at  the  instance  of  itock- 

Andenon,  31   AU.  613;  70   Am.  Dec.  holders  as  just  stated  ;     Theunauthor- 

Ki;Dav)f  V.  Old  Colony  R.  Co.,  131  ized  purchaee  bj  a  railroad  company  of 

V'  25S;  41  Am.   Rep.  321 ;  Pratt  v.  shares  in  another  company.     Central 

Pralti  33  Conn.   +46;    Belmont  v.  Erie  R.  Co.  11.  Collins,  40  Oa.  583 ;  Maun- 

R.  Co.,  53  Barb,  (N.  Y.)  637;  Black  v.  sell  v.   Midland,  etc.,   R.  Co.,  1  H:  & 

DeUware, etc..  Canal  Co.,  13  N.  J.  Eq.  M.  130;  Salomons  v.  Laing,  11  Beav, 

130;  Tippecanoe  Countr  v.  Lafayette,  339 ;   Kean  v.  Johnson,  9  N.J.  Eq.  401 ; 

etc   R..    Co.,   50   Ind.  85;   Chicago   v.  unauthorized  consolidations  and  leases. 

Csmeron,    i3o  II!.    447;   Teachout    v.  Nathan   v.   Tompliins,   83    Ala.   437; 

De»  Moines,  etc,  R.  Co„  75  Iowa  723 ;  Blacit  v.  Delaware,  etc,.  Canal  Co.,  34 

Smith  w.  Bangs,  IS  III.  400;  Willoughby  N.  J,  Eq.  455;  International,  etc.,  R. 

tr. Chicago  Junction   R.,  etc,  Co.   (N,  Co.  v.   Bremond,  .53  Tes.  96;  Clear- 

1-).  39  Am.  &  Eng.  Corp.  Caa.  153.  water  i/.  Meredith,  i  Wall.  (U.S.)  40; 

in  such  a  case,  the  question   is   not  Small  t>.  Minneapolis  Electro  Matrix 

"«  o(  dUcretion  or  eipediency.    The  Co.,  45  Minn,  264 ;  Zabriskie  t:  Hack- 

^ht  of  the  Btockiiolder   to   mainUln  ensacli,  etc.,  R.  Co.,   18  N.  J,  Eq.  178; 

™  action  and  enjoin  the  transaction  90  Am,   Dec,   617;  Charlton  v.  New 

l>  perv>nal  to  himself,  and   independ-  Castle,  etc.,  R.  Co.,  5  lur.   N.  S.  1096 ; 

tnt  of  any  right  or  interest  of  tlie  cor-  Imperial  Bank  v.  Bank  of  Hindustan, 

porition,  and  must  be  recognized,  al-  L.  R.,  6  Eq,  gi ;  Blatchford  v.  Ross,  54 

Ihough  all   the  other  members  are  Barb.  <N.   Y.)  43;  Young  v.   Rund- 

inivedagainst  him.     Da  Ponte  v.  out,  etc.,  Gas  LlghtCo.  (Supreme  Ct.), 

Northern  Pac.  R.  Co.,  31  Blatchf,  (U,  15   N.  Y.   Supp.   443;  Botts  v.   Simp- 

S,)(34  sonviile,  etc..  Turnpike   Road  Co.,  88 

"It  ii  now  no  longer  doubted,  either  Ky,  54 ;  Shaw  -v.  Campbell  Turnpike 

in  £nf/flHrf  or  the  U wiled  Stales,  that  R.  Co,   (Ky.  1891),  15  S.  W.  Rep,  245; 

courts  of  equity   in  both  have  a  juris-  Tuscaloosa  Mfg.  Co.  v.  Cox,  68  Ala. 

diction  over  corporations,   at   the  in-  75 ;  a  corporation  created  for  the  pur- 

■tanceoC  one  or  more  of  their  mem-  pose  of  constructing  a  railroad  between 

Ixrs,  to  apply  preventive  remedies  by  certain  termini,  from  using  the  funds 

iDJnnctlon,   to  restrain  those  who  ad-  obtained   for   that  purpose,   or  from 

Duntgter  tliem   from  doing   acts  which  pledging  Its  credit,  for  the  purpose  ot 

»ould  amount   to  a  violation  of  char-  an   eitcnsion   beyond   those    termini, 

t^  or  to   prevent  any  misapplication  Stevens  t>.  Rutland,  etc.,  R.  Co.,  29  Vt. 

oftbdr  capitals  or  profits,  which  might  546;  a  corporation  organized  for  the 

twult  in   lessening   the  dividends    of  purpose  of  grantlngfireand  life  assur- 

nockholders,   or   tiie   value  of  their  ance,  from  embarkmg  in  the  business 

•lisres,  u  either  may  be  protected  by  of  marine  insurance.    Natuscb  v.  Irv- 

tl*  franchises  of  a  corporation,  if  the  ing.  Appendix  to  Gow  on  Partnership, 

Utt  intended  to  be  done  create  what  Is  576  ;  2   Cooper's  Ch,   Cases,  pL  3,  p. 

in  tn  denominated  a  breach  of  trust.  358  ;  a  canal  company  from  coangine 

And  the  juiisdictlon  extends  to  inquire  part  of  its  line  into  a  railway.    Cunliff 

Into,  and  to  enjoin,  a«  the  case  may  re-  -o.  Manchester,  etc,  Canal  Co.,  3  Russ. 

^ire  that  to  be  done,  any  proceedings  &  M,  480,  note  ;  a  water  company  from 

t?  indiylduals   in   whatever   character  taking  its  supply  from  a  source  differ- 

•ntj  may  profess  to  act,  if  the  subject  ent  from  that  designated  in  its  charter. 

™  complaint  is  an  imputed  violation  Ware  i^.Grand  Junction  Water- Works 

'^  1  corporate  franchise,  or  the  denial  Co.,  3   Russ,  &   M.  470;  a  plank- road 

Ofaright  growing  out  of  it,  for  which  company  from  undertaking  to  estab- 

f""*  Ii  not   an   adequate   remedy   at  lish  a  stage  line  upon  the  road  and  to 

"■-"   Waynei  J^  in  Dodge  v.  wool-  procure   a  contract   for   carrying   the 

•^.18  How.  (U.S.)  341.  Uniled  Stales  man.  Wiswallu,  Green- 

lutioeei   c*  01tr»  VItm   Aota  E»-  vllie,   etc..   Plank  Road  Co.,  3  Jones 

™U>MatUi«BnltofOua,arofklIbior-  Eq.(N,  Car.)   183;  a  bank  from  dis- 

Iv.otmtBtooklinldeTa.— Thefollowing  counting   or  purchasing   paper  at   a 
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equity.*     But  the  complainant  must  have  the  interest  of  a  share< 

greater  rate  of  dUcount  than  that  al-  saine   objection.    Allis   v.  Jonei,   45 

lowed  by  the  [undameDtal  law  of  the  Fed.  Rep.  148. 

coiporation,    Mandersoti  v.  Commer-        IntarferenaB   of  Bqnttr  wltb   Uw  Ib- 

cial  Bank,  38  Pa.  St.  379;  from  pro-  taraal   Polloy  at  Corporatbiiia. — Equit; 

ceeding  to   trj  a  complaining   stock-  will   not    Interfere   with   the   internal 

holder  for   the    violation    of    certain  po|icj'  and  mana^ment  of  a  eorpora- 

bf -laws  which  are  bejoDd  [be  scope  of  tion,  unless  it  Is  manifest  that  the  act 

the  purposes  of  the  corporation.    Kolff  complained  of  is  ultra  virei.     Becher 

V.  St.  Paul  Fuel  Exchange,  48  Minn.  v.   Wells   Flouring  Mill   Co.,   1    Fed. 

aij;  a  com  pan  V  incorporated  for  the  Rep.   376;  Thompson   n.  Erie  R.  Co^ 

manufacture  of  pig-iron,  from  engag-  11  Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.) 

ing  in  the  milling  businese  as  an  inde-  iSS;  Josljrn   v.  Pac.   Mail   Steamship 

Cndent    enterprise.     Yarborough    v.  Co.,  13  Abb.  Pr.  N.  S.  (N.  Y.  C.  PI.) 

impkin,  5a  Ga.  376;  the  unauthor-  339;  Bach   v.  Pacific  Mall  Steamship 

ized  use  of  notes  hj  a  bank  intended  Co.,  13  Abb.  Pr.  N.  S.(N.  Y.  Supreme 

to  circulate  as  currency.     Bliss  v.  An-  Ct)  373.     In  this  last  case  it  was  held 

derson,  31  Ala.  612;  70  Am.  Dec.  jii.  that  equity  will  not   interfere  bj  in- 

In  Mackintosh  v.  FUnt,  etc.,  R.  Co.,  junction   at  the   instance  of  a  share- 

34   Fed.   Rep.   582,   it   was  held  that  holder  in  a  business  corporation,  with 

where  the  holders  of  the  common  stock  the  general   management  of  the  cor- 

of  a  railroad  corporation  are  entitled  porate  property,  such  as  the  manner  of 

to,  but  are  denied,  a  voice  In  the  man-  investing   its   surplus   funds,  unless 

Bgement  and  control  of  the  corporate  there   is   a   clear  violation  of  express 

^alrs,  equity  wilt,  pending  a  suit  for  law  or  a  wide  departure  from  charter 

the  enforcement  of  this  right,  interfere  powers. 

to   prevent   the   consummation   of   a        For  the  principles  governing   equi- 

transactlon  which  is  injurious  to  their  table  interference  to  prevent  mlaman- 

rights,  and    perhaps   ultra   -virea   the  agement  of  corporate  affairs,  breaches 

corporation,  until  they  can  have  an  op-  oT   trust,   fraud,    etc.,   see    Corpora- 

portunitT   to   express   their   assent  or  tions,  vol.  4,  p.  184;  Ofpicrrs  (Pri- 

dissent  thereto.  vate  Corporatioks],  vol.  17,  p.  39. 

Oradltora. — "And  this  right  amj  be  Wliare  the  Art  1*  Intnt  Vlrn,  Imt 
exercised  also  by  a  creditor,  either  Hmtfal  to  tha  BtookhDlaer  in  AnoUiar 
when  the  corporation  is  about  to  do  Capftdly. — The  corporation  will  not  be 
such  an  act,  or  when  the  directors  or  enjoined  at  the  instance  of  a  stock- 
other  officers  or  agents,  propose  to  as-  holder  from  doing  what  is  In  direct 
Eume  powers  not  conferred  upon  the  furtherance  of  the  object  of  its  crea- 
corporatlon,  .  .  .  The  creditors  tion,  and  to  the  advantage  of  all  the 
have  a  right  to  restrain  general  specu-  stockholders  as  such,  though  it  may  be 
lations  and  acts  ultra  vires,  as  they  Injurious  to  the  complaining  stock- 
have  become  creditors  with  the  knowl-  holder  in  another  character,  or  to 
edge  and  understanding  that  they  are  some  other  pierson,  or  to  the  public. 
constituted  a  corporation  for  certain  Baltimore,  etc.,  R.  Co.  v.  Wheeling, 
purposes  and  with  certain  powers;  13  Gratt.  (Va.)  40. 
and  it  is  to  tie  presumed  that  the  credit  Demand  Upon  Corporation  to  Sna. — 
was  given  with  a  full  knowledge  of  As  to  whether  It  is  necessary,  In  order 
these  matters  and  a  judgment  of  the  to  enable  a  stockholder  to  sustain  suit 
ftbility  to  meet  the  obEiKatlon,  based  in  his  own  name,  that  he  should  aver 
upon  such  purposes  and  powers,  of  in  his  bill  that  he  has  applied  to  the 
the  debtor."  G.  W.  Field  in  Ameri-  corporation,  or  its  board  of  directors, 
can  Law  Review,  vot.  13,  p.  6^9.  to  sue,  and  that  they  have  refused,  see 

UnseoTiTed   Oredltnr. — Where   the  Corporatione,  vol,  4,   p.38oe/«fV., 

amount  of   indebtedness  that  a  corpo-  where  the  question  is  fully  treated, 
ration  Is  authorized  to  Incur  is  limited         1.  Mot  MscessarT  to  BhowUiat?aoiuil- 

hy  its   charter,   the   objection   that   a  ary  Injnry  Will  Sasnlt  &om  tha  Act. — 

mortgage  for   a   sum   exceeding   that  Noole  v.  Great  Western  R.  Co.,  L,  R., 

amount  is   ultra  vires,  will  not  avail  3  Ch.  36a  ;  Stewart  r.  Erie,  etc  ,  Transp, 

an   unsecured    creditor,   who   became  Co.,  17  Minn.  348;  Bliss  v.  Anderson, 

such  after  the  execution  of  the  mort-  31  Ala.  613;  70  Am.  Dec.511 ;  Mander- 

gage,  and  whose  claim  is  open  to  the  son  v.  Commercial  Bank,  iS  Pa.  St. 
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holder  ;*  though  the  quantum  of  that  interest  ts  immaterial.*  A 
peisoo  not  a  stockholder,  and  whose  rights  are  not  infringed  by  a 
violation  of  its  charter  by  the  corporation,  has  no  just  cause  of 
complaint.'     It  seems  that  a  transferee  of  stock,  who  has  not 

jW;  Wiswall  w.  GreenvHle,  etc..  Plank  any  one  ihareholder  may  come  to  the 

Bold  Co.,  3  Jones  Eq.  (N.  Car.)  i8v  court  and  My :  '  This  company  is  going 

Every   proprietor,    when     he  takes  to  do  an  act  beyond  its  powers ;  stop 

ihires,  has  a  right  to  expect  that  the  it;'  and  the   court   thereupon  has  no 

conditions  upon  which  the  act  was  ob-  discretion  in  the  matter." 

Uioed  will  be  performed;  and  it  is  not  1.  Philadelphia,   etc.,  R.  Co.  k. 

amfficlent  answer  to  a  shareholder,  CaUwissa  R,  Co.,;3  Pa.  St.  2o;Roeb- 

vpecting  his  dividend,  that  the  money  ling  v.  First  Nat.  Bank,  30  Fed.  Rep. 

liubten  expended  upon  an  undertak-  744;  Mayer  v.  Denver,  etc.,  R.  Co.,  38 

ingBhich  at  some  remote  period  may  Fed.  Rep.  197;  Busy  v.   Hooper,  35 

be  highly  beneficial  to  the  company.  Md.  15 ;   Landes  v.  Globe,  etc.,  Mfg. 

Eut  Anglian  R.  Co.  v.  Eastern  Coun-  Co.,  73  Ga.  176. 

Uei  R.  Co,  II  C.  B.  775,  S.  Kean  v.  Johnson,  9  N.  J.  Eq.  401; 

"II  Kerns  to  me  that  if  such  a  trans-  Seaton  v.   Grant,   L.   R.,  3   Ch.  459; 

■ciloo  13  contemplated,  the  charter  is  Samuel  v.  Hoiladay,  1  Woolw.  (U.  S.) 

pliced in  a  degree  of  peril  that  entitles  400;  McDonnell   v.  Grand  Canal  Co., 

■njihirebolder  to  call  in  the  assistance  3Tr.Ch,578;   Natusch  c.  Irving,  A  p- 

o(  this  court  to  prevent  the  companv  pendlx  to  Gow  on  Part.  576.     In   this 

from  taking  such  a  step.    The  defend-  last  case  the  complainant  had  only  paid 

ut'i  objection  that  the  plaintiff  does  one  hundred  and  fifty  pounds  to  the 

not  itate  a  cause  of  action  in  the  com-  funds  of  the  company,  the  whole  capi- 

pliint,  because   no   facts   are   alleged  tal  being  five  hundred  thousand  pounds 

going  to  show  that  he  will  suffer  any  dividedamongaboutslihundredstock. 

pecDDlary  damage   in  consequence  of  holders. 

Ihtconlract  complained  of,  is  not  well  S.  BeEcher  Sugar  Refining  Co.  v.  St. 

taken;  not   only  because  the  plaintiff  Louis  Grain  Elevator  Co.,  toi  Mo.  193; 

ilkgti  that  the  effect  of  the  contract,  Sparhawk  f .  Union,  etc.,  R.  Co.,  54  Pa. 

U  curled  out,  will  be  to  render   the  St.  401 ;  Camblos  v.  Philadelphia,   etc^ 

pliintifT's  itock  worthless,  but  because  R.  Co.,  4  Brew.  (Pa.)  563 ;   RalTerty  v. 

If  the  contract  is  Illegal,  as  alleged,  it  Central  Traction  Co.,  147  Pa.  St.  579 ; 

msj  lead  to  a  total   forfeiture  of  the  Jersey  Cily   Gas  Light    Co.   v.    Con- 

c  wtcT  of  the  company ,  in  which  the  sumers'  Gas  Co.,  40  N.  J.  Eq.  431 ;  New 

pliintift  is  a  stockholder."     Rendall  *.  Orleans,  etc.,  R.  Co.  v.  Ellerman,  105 

CrjWal  Palace  Co.,  4  K.  &  J.  326,  ftr  U.  S.  166.     In  this  last  case,  the  city  of 

•Vg^-Wood,  V.  C.  New  Orleans  was  authoriied   to  erect 

B  Yarborough  u.  Lumpkin,  51  Ga.  and  maintain  wharves  within  its  limits, 

y^S  thecourt,  in  restrainingacorpora-  and    to  collect  wharfage.    The  legis- 

iwD  created  for  the  purpose  of  manu-  lature  of  the  state  granted  to  a  railroad 

•*Otnrinp   pig-iron   from  engaging  in  company  the   authority  to  inclose   and 

tbe  milling  business,  said  :  "  Whether  occupy  for  Its  purposes  and  uses  a  spe- 

Ue  com  and  flour  mill  is  not  the  best  clfically  described  portion  of  the  levee 

■nvestniein  is  notthe  question.    The  and   batture,  maintain  the  wharves 

"■"Plainaiit  has  a  right  to  insist  on  it  theretofore   erected  on     the    property 

r"*he  funds  of  tbe  company  shall  go  within  those   limits,  and  exempted   it 

™  the  Uses  designated  by  the  charter,  from  the  aupervision  and  control  which 

7^  *'i  the  parties  together  do  not,  as  the  municipal  authorities  exercised  in 

'„  "fPoration,  have  the  legal  right  to  the  matter   of   public    wharves.    The 

""S"^  in  the  milling  business,  except  court,  by  Mr.  Justice  Mathews,  in  hold- 


jv  *  ^*re  incident  to  the  purposes  of  ing  that  the  enactment  referred   to   in- 

?'  incorporation,"  fringed  no  rights  of  the  city,  and   that 

p  "^  Tomkinson  v.  South  Eastern  R.  the  question  as  to  whether  the  com- 

„  ~:    3S    Ch,    Dlv.    f/]-j,  Kay,  J.,  said:  p any  in  constructing,   pursuant   lo    the 

*"*  question   ...     is  whether  the  authority  conferred,  the  wharf  on    its 

~~  Proposed  to  be  done  is  within  the  property  andcoUecting  wharfage,  acted 

»  f*  °'   '''•    railway  company,  or  ultra  -aires,  could  not  be  raised  by   a 

outtide  its  powers.     If  it  is  outside  its  claimant  under  the  city,  who  was  not 

P"****,  it  is  now  perfectly  settled  that  a    stockholder   in  the    company,   and 
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registered  bis  stock,  nor  obtained  recc^ition  by  the  corporation 
as  a  stockholder,  is  not  qualified  to  bring  suit.^  It  would  be 
otherwise  in  case  of  a  wrongful  refusal  on  the  part  of  the  corpo- 
rate officers  to  make  the  transfer  on  the  books.*  It  seems  to  be 
the  better  opinion  that  the  fact  that  the  complainant  purchased 
the  stock  with  the  avowed  design  of  preventing  the  consumma- 
tion of  the  unauthorized  transaction,  or  that  he  is  interested  in  a 
rival  corporation  to  whose  advantage  the  suit  will  inure,  or  that 
his  motives  and  feelings  are  adverse  to  the  defendant  corpora- 
tion, wilt  not  disentitle  him  to  relief."     But,  it  should  be  ob- 

whoBc  rights  bad   not  been  infringed,  The  complainant    claims  membership 

•aid  :  "The  legal  Interest  which  qusli-  bj  acquiring  corporate  stock  bj  trans- 

fiee  a  complainant,  other  than  the  state  fer,  but  not  having  registered  his  stock 

Itself,  to  sue  in  such  a  case,  Is  specuni-  and  obtained  recognition  b;  the  cor- 

%Tj  interest  in  preventing  the  defend-  poration  as  a  stockholder,  he  can  claim 

ant  from  doing  an  act,  where  the  injury  no  other  rights  than  those  which  the 

flows  from  Its  quality  and  character  as  assignment    vests   in   him.     Undoubl- 

abreach  of  some  leeal  or  equitabledutj.  ediy,  as  between   himself  and   his  as* 

A  stockholder  of  the  company  has  such  slgnors,  the  purchase  of  the  certificate 

an  interest  In  restraining  it  within  the  gives  him  all  the  rights  of  ownership, 

limits  of  the  enterprise  for  which  it  was  and   entitles   him  to   demand    that  he 

formed,  because  that  Is  to  enforce  his  shall  be  registered  by  the  corporation  ; 

contract  of  membership.     The  state  has  but  until  he  has  caused  a  transfer  to  be 

a  legal  interest  in  preventing  the  usur-  made  upon  the  books  of  the  corpora- 

pation  and  perversion  of  its  franchises,  tion,  his  title,  as  between  the  corpora- 

because  it  is  a  trustee  of  its  powers  for  tion  and  himself.  Is  not  perfected,  and 

uses  strictly  public.     In  these  questions  he  neither  has  the  rights,  nor  is  subject 

the  appellant  has  no  interest,  and  he  to  the  liabilities,  of  membership.     He 

cannot  raise  (hem  in  order,  under  that  may  bring  suit,   under   some   clrcum- 

cover,  to  create  and  protect  a  monopoly,  stances,  to  protect  his  individual  inter- 

whlch  the  law  does  not  give  him.   The  ests  in  the  corporate  property,  but  he 

only  Injury  of  which  he  can  be   heard  cannot  participate  in  the  management 

In  a  judicial  trltninal  to  complain  Is  the  of  the  corporation  and  enforce  corpo- 

invasion   of  some    legal    or   equitable  rate  rights    to   restrain    threatened 

right.     If  he  asserts  that  the  competi-  wrongs  on  the  corporate  interesL     He 

tion  of  the  railroad  company  damages  brings  this  suit  in  behalf  of  hlmselfand 


him,  the  answer  Is  that  it  does  not  his  associate  stockholders.  Notbeinga 
abridge  or  impair  any  such  right.  If  stockholder  himself  recognized  by  the 
he  alleges  that  the  railroad   company    corporation,  he  is  personally  precluded 


is  acting  l>eyond  the  warrant  of  the  law,  from  doing  this." 

"'       ~               Is  that  a  violation   of  its  Whether  persons  having  a 

ble  Interest   in  shares,   but  i  _ 

registered  shareholders,  have  a  stand- 

—  ._ -.., J  ingin  a  court  of  equltv  to  restrain  «//ra 

which  It  has  not  performed.    This  was  x-ires  acts,  quart.      Mills  v.  Northern 

the  principle  on  which  this  court  pro-  R.  Co.,  t,  Ch.  DIv.  6zi. 

ceeded   in  the  case  of  Georgetown   v.  In  Stewart  v.  Erie,  etc,  Transp.  Co., 

Alexandria  Canal  Co.,  \i  Pet.  (U.  S.)  17  Minn,  373,  it  was  objected  that  the 

91.     Ills  applied  in  Liverpool  i>.  Chor-  plalntltT  was  not  entitled  to  sue,  because 

ley  Water- Works   Co.,   a  De  G.  M.  &  he  was  not  a  stockholder,  upon  a  bona 

G.  851;   Stockport  D  1st,  Water- Works  fde  cash   subscription.     The  court.  In 

Co.  V.  Manchester,  g  Jur.   N.  S.  266;  negativing   this    objection,   said:    "If 

Pudaey  Coal  Gas  Co.  v.  Bedford,  L.  R.,  he  is  a  legal  stockholder,   his  right  to 

15  Eq.  167."  protect  his  interest  as  such  cannot  de- 

1.  Brown   V.  Duluth,  etc.,  R.  Co.,  53  pend  upon  the  manner  in  which  he  ac- 

Fed.  Rep.889.     Here  the  court  said:  quiredit." 

"  A   membership  in    this    corporation  >.  Carson  v.  Iowa  City  Gas  Light 

consists  In   the  ownership  ot  shares  Co.,  So  Iowa  638. 

thereof  recognined  by  the  corporfltion.  >.  Elkins  v.  Camden,  etCn  R.  Co.,  36 
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served,  the  plaintiff  on  the  record  must  be  the  person  urging  the 

suit    If  it  appears  that  he  is  a  mere  nominee  or  puppet  in  the 

hands  of  another,  the  bill  will  be  dismissed.^ 
In  one  instance  the  court  refused  to  interfere  by  injunction,  it 

N.J.  Eq.  t,\  Colman  i'.  Esttern  Coun-  swift  to  grant  the  strln^nt  relief  of  a 

tin  R.  Co.,   lo   Beav.    i;    Seiton    v.  preliminarr  injunction  to  an  officious 

Grant,  L.  R.,  i   Ch.  459;  Salisburj'  ti.  plaintiff  who  Beems  to  have   acquired 

Metropolitan  R.  Co.,  39  L.  J.  Ch.  419;  his  interest  as  a  stockholder  with  a 

Sulord  If.  CatawiisB,  etc.,  R.   Co.,   24  view   of  assailing  transactions   in   the 

Pa.  St.  ^78.                           .  corporate  affairs,  of  which  the  existing 

I.  n, J,  Metropolitan  R.  Co.,  L.  stockholders  do  not  seem  to  have  com- 

Bv   Equity   Rule    94  of   the    United 

SidUn  Supreme  Court,  it  is  provided 
that,  "  every  bill  brought  bjr  one 
or  more  stockholders  in  a  corporation 

B  introduction  to  the  compan/  against    the   corporation  and   other 

nuj  have  been,  he  has  an  actual  in-  parties,  founded  on  rights  which  may 

lerwt  ia  the  subject-matter  of  the  suit,  be  properlj"  asserted   by  the  corpora- 

1d   this   respect    he  differs  from  the  tion,   must  be   verified   by   oath,   and 

pliintiff  in  the  case  of  Forrest  v,  Man-  must  contain   an   alleeatfon  that  the 

Chester,  etc.,   R.  Co.,  J  Jur.  N.  S.  887,  plaintiff  was  a  shareholder  at  the  time 

■llQ  stated  in  hia  examination  that  the  of  the  transaction  of   which  he  com- 

direclorg  of  a   rival  company  directed  plains,  or  that  his  share   had  devolved 

the  ingtitutlon  of  the  suit  and  indemni-  upon  him  since  by  operation   of   law.'' 

fied  him  against  costs;  and  Lord  West-  See  Dimpfel  v.  Ohio,  etc.,  R.  Co.,  110 

bnrj  liiBmissed  the  bill  on  the  ground  U.    S.    109;   Hawes   v.   Contra  Costa 

Ihillheplaintifr,  coming  in  the  charac-  Water  Co.,  104  U.  S.  4^0;  Leo  v.   Un- 

ter  o[  a  ehareholder  in  thecompany,  ion    Pac.   R.   Co.,   19  Fed.   Rep.  383; 

jind  tUting  that  it  was  not  his  own  act  Dannmeyer  v.  Coleman,  8   Sawy.  ( 0, 

but  an  act  that  he  had   been  directed  S.)5i;  Whittemore  v.  Amoskeag  Nat. 

lodobyihe  other  company,  the  suit  "-    '      -  -    ■   "        "-- 
■*sin  imposition  on  the  court.     The 
P'ainlit  may  be  properly  described  in 

™  vords   of    Lord   Justice    Knight  ^  |>uii   mi   cuiiiiiiiBiiuu  ui  tunc   ou- 

»Tuce  JQ   Rogers  v.  Oxford,   etc.,  R.  thorities  it  will  be  seenthatthe  princl- 

^°-i  1  De  G.  &  J.  661,  as  a  person  who  pie  asserted  rests  solely  upon   Equity 

wumade'a  shareholder  in  the  com-  Rule  No. 94,  adopted  by  the   United 

P*";  far  the  mere  purpose  of  institut-  States    Supreme    Court,   and    which 

'I'B  this  litigation.'     But  if   the  ques-  may  be  found  In  the  preface  to  volume 

"On  put  by  Vice  Chancellor  Wood  in  104    of    the   United    States    Reports. 

fj/der  V.  London,  etc.,  R.  Co.,  1  H.  &  Moraweti   on    Private    Corporation*. 

H.  491,  Is   repeated  in   this  case;   'Is  speaking  of   this   rule,   says:  'It   was 

the  suit  A0B11 /ife  ptaintiff'i  own  suit,  evidently  designed. asa  rule  of  practice 

or  is  he   merely    the  hand  by  which  merely  and  was  deemed   necessary  to 

some  one  else  acta?'  the  correct  answer  guard  courts  from  being  Imposed  upon 

must  be,  that  he  consented  to  become  by  the  collusion  of  parties.'  Morawetz 

the  instrument  of  others,  but  for  that  on  Priv.  Corp.,  ^^   169,  270.    The  rule 

purpose  he   has  acquired   an  interest  Is   not  a  general  principle  of  law  ap- 

which  gives  blm  a  common  cause  with  plicable  to  pleadings  in  all  the  courts, 

them.   I  cannot  say  that,having  chosen  and    has   never   been   applied  to   the 

to  place  himself  in  this  invidious  poai-  courts  of  this  slate."     Compare  Alex- 

tion,  with  a  real  interest,  though  of  no  ander  f.  Searcy,   81    Ga,536;   13  Am. 

Cat  amount,   at  stake,  he  is  not  to  St,  Rep.  337, 

elhe  ordinary  rights  of  a  plaintiff  1.  Forrest  ^.Manchester,  etc.,R.  Co., 

oa  account  of  the  motives  which  led  7  Jur.  N.  S.  8S7.     An   injunction  will 

him  lo  acquire  the  means  of  appearing  not    be   granted   at   the   instance  of  a 

ia  that  character."  plaintiff  who   purchased  his   stock  to 

Wallace.  J.,  in  Da  Ponte  v.  Northern  enable  him  to  file  a  bill  in  aid  of  a  prl- 

Pac.  R.  Co.,  31   Blatchf.   (U.  S.)   534,  vate  bill  of  other  plaintiffs.    Sparhawk 

•aid:  "A  court  of   equity   will  not  be  v.  Union,  etc.,  R,  Co.,  54  Pa.  St.  401. 
37  C.  of  L.— j6                           401 
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appearing  that  the  corporation  repudiated,  and  refused  to  be 
bound  by,  the  ultra  vires  contract.* 

Legislative  authorization  of  an  ultra  vires  sale  of  corporate 
franchises  and  property  has  merely  the  effect  of  waiving  the  rights 
of  the  public — the  right  of  dissenting  stockholders  to  object  to 
the  unauthorized  corporate  act  remains  unimpaired.  It  is  not 
competent  for  the  legislature  to  thus  divest  or  impair  the  rights 
of  shareholders  inter  se  as  guarantied  by  the  charter,  without 
their  consent.* 

When  the  proceedings  are  not  against  particular  members  or  offi- 
cers of  the  corporation, on  account  of  their  misdeeds,  but  against  the 
corporation,  on  account  of  corporate  acts  in  excess  of  charter 
powers,  the  relief  sought  primarily  affects  the  corporation  itself, 
and  it  must  be  made  a  party  defendant.^ 

Here,  Woodward, C.J.,«aid:  "Achan-  terest  of  that  com  piny,  quart.  Roger* 
cellor 'vrill  always  look  to  the  genuine-  v.  Oxford,  etc.,  R.  Co.,  3  De  G.&J. 
neas  of  the  character  in  which  a  plain-  663.  See  also  Belmont  f.  Erie  R.  Co., 
tiff  comes  Iwfore  him,  A  stockholder  U  51  Barb.  (N.  Y.)  661;  Ffooks  v.  South- 
bound to  come  with  clean  hands,  with  western  R.  Co.,  I  S.  &  G.  166. 
a  sincere  complaint,  free  from  all  false  1.  Stewart  v.  Erie,  etc.,  Transp.  Co., 
pretenses,  as  much  as  every  other  party  17  Minn.  372. 

who  comes  into  a  court  of  equity.     In-  In   Nathan  v.   Tompkins,   8a    Ala. 

junction  Is  not  of  right,  but  of  enice,  438,  it  was  held  that  where  the  bill 
and  to  move  an  upright  chancellor 


1  upright  chancellor  to  seeks  to  enjoin  the  ci 

enforce  this  strongest  arm  of  the  law,  attempted   consolidation   with  another 

he  muet  have,  not  a  sham   case,  but  a  corporation,  as   shown   by  resolutions 

well-grounded  complaint,  the  bona  fides  passed  by  the   majority  at  a  stockhold- 

of  which  Is  unquestioned,  or  capable  of  ers'  meeting,   which  declared  that  the 

vindication,  if  questioned."  consolidation  "  do  now  take  place,  and 

In  Robson  v.  Dodds,  L.  R.,8  Eq.30,  be  fully   carried  into  effect,"  followed 

It  was  held  that   a  suit  instituted  by  a  by  an  election  of  otGcers  of  the  consol- 

plaintiffhaving  only  anominal  Interest,  idated  company,  the  abandonment  of 

on   behalf  of  a  body  of  shareholders,  the  attempt  by  the  defendants,  on  dfs- 

not  for  the  benefit  of"^  the  plaintiff,  but  covering  the  Irregularity  of  their  pro- 

fbr  improper  purposes,  at  the  instiga-  ceedlngSj  not   shown   b;r   an  official 

tlon  of  another  person,  who  indemni-  declaration,  or  by  the  rescission  of  the 

fies  the  plaintiff  against  the  costs  of  the  reBolutions,  does  not  destroy  the  equity 

suit,  will  be  treated   as  an  imposition  of  the  bill. 

on   the   court,  and  the  bill  will  be  or-  9.  Knoxville   v.  Knozville,   etc.,   R. 

dered  to  be  taken  off  the   file.     In  this  Co.,  ja  Fed.   Rep.  758, 

case  a  bill  filed  by  a  member  of  a  build-  8.  Parties  DafSnduit — The  Oorporm- 

Ing  society  on  behalf  of  himself  and  tlon.— See  Corporations  (Private), 

other  members  against  the  directors  of  vol.  4,  p.  183;   Green's  Brice's   Ultra 

the  society  to  restrain  certain  proceed-  Vires   (zd   Am,  ed.),  p.  654.     At   this 

tngs  alleged  to  be  ultra  virei,  was  or-  point  Mr.  Brice  says  further:  "There 

dered  to  be  taken  off  the  file,  upon  evi-  are,  however,  two  decisions  by  Lord 

dence  that  the  plaintiff  was  a  person  of  Romily,  M.  R.,  where  the  absence  of 

small   means,  and  had  purchased  one  the   corpor«tion   was   excused.    The 

share  in  the  society  for  the  purpose  of  former  of  these  is  Daugara  v.  Rivaz, 

instituting  the  suit,  and  that  the  suit  28  Beav.  333.     ...     In  the  case  of 

was  really  instituted  by   his  solicitor,  Gregory  v.  Patchet,  33  Beav.  595,  the 

who  was  not  a  shareholder,  for  the  pur-  action  was  against  the  directors  only 

pose  of  annoying  two  of  the  directors,  in  respect  of  proceedings  ulira  vires 

Whether  if  the  act  had  been  ultra  in  the  second  sense,  and  amounting  to 
vires  the  court  would  have  declined  to  a  fraud  on  a  minority  of  the  share- 
Interfere,  on  the  ground   that  the  bill  holders." 

was  filed   by  the   nominee  of  another  Mr.  Green,  In  his  American   notes 

company  with  a  view  solely  to  the  In-  (note  a,  p.  654),  commenting  on  the 
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As  a  general  rule  it  is  not  necessary  to  make  the  directors  or 
governing  body  defendants,  and  particularly,  when  no  relief  is 
prayed  against  them.* 

If  third  parties  are  immediately  concerned  in  the  transaction 
objected  to  by  the  complainant,  they  should  be  brought,  or  al- 
lowed to  come,  before  the  court  to  protect  their  interests ;  but 
ordinarily  the  stockholder's  complaint  is  against  the  corporation 
directly,  and  he  will  be  satisfied  in  having  an  end  put  to  the  ob- 
jectionable transaction,  without  more.* 

A  shareholder  seeking  to  restrain  the  corporation  from  doing 
an  ultra  vires  act  must  show  by  distinct  and  definite  avennents 
that  the  act  is  ultra  vires.* 

The  right  of  the  state  to  restrain  ultra  vires  acts  is  discussed  in 
a  subsequent  part  of  this  article.* 

Tm  BA,Ti7iGATioa  Am  AOQumoivoi. — It  is  necessary,  in  this 
connection,  to  distinguish  between  such  acts  as  are  beyond  the 
legitimate  scope  and  province  of  the  corporation  under  any  cir- 
cumstances, and  such  as  are  within  the  scope  of  the  franchise 
granted,  but  beyond  the  authority  of  a  mere  majority  of  the  share- 
bolders,  or  of  the  officers  or  agents  assuming  to  perform  them.* 
According  to  some  authorities,  when  a  corporation  does  an  act 
MX.  per  se  illegal  or  malum  prohibitum,  though  there  is  want  of 
power  under  the  charter  to  do  it,  and  which  affects  the  interests 
of  the  stockholders  only,  the  latter  may  be  barred  from  objecting 
tOi  or  repudiating,  the  act,  either  by  their  express  assent,  or  inteH 
ligenC,  though  tacit,  consent,  thereto."     By  other  authorities  this 

Sm  ciM  above,  say* :  "  Thfg  Is  an  ex-  and  iiis  corporation  enjoined  from  fur- 

ceptionil  case  and  cannot  be  consid-  ther  acting  upon  It.     See  aUo  Brogdin 

(red  >£  militating   against   the  rule  v.  Bank  of  Upper  Canada,  13  Grant's 

iu>wveU  settled   in  America  that  the  Ch.  (Ont.)  544. 

i^rpontion   must   be   a  partj  to  the  3.  Mills    v.  Northern    R.,  etc^  Co., 

•nil."  SCh.  DIv.  621.     See  also  Oliver  ».Gil- 

1-  lb*   Dlnoton.  —  Green's    Brice's  more,  53  Fed.   Rep.  563. 

IfltM  Vires  (3d   Am,  ed.)  656;  Heath  4.  Set  infra,  1ii.\stiX\K,Ri^kU  of  the 

V-  Erie  R.  Co,  8  Blatchf.  ( U.  S.)  347 ;  Stale. 

Hatcti  V.   Chicago,   etc.,   R.   Co.,   6  B.  For  the  different  semes  in  which 

Blitcbf.  [U,  S.)  loj  ;■  Winch  v.  Birk-  the  expression  ultra  vires  is  used,  see 

(Dbead,  etc.,  R.  Co.,  ^  T>e  G.  Ic  S.  561.  stifra,  this   title,   Definition   and  Geib 

In  »n  action  to   procure  the  cancel-  eral  Princiflea. 

l»tion  of  slock  unlavrfullj'  Issued,  the  S.  In  Kent  v.  Quicksilver  Mtn.  Co, 

■biecton  are   not   necessary   parties.  78   N.   Y.   1J9,  at  a   meeting   of    the 

Wood  11.  Union,  etc,  Bldg.  Assoc,,  63  shareholders,  a  resolution  was  passed 

"is-  9.    See   also   Dousman  v.  Wis-  by  a  majority,  authorizing  any  share- 

umin,  etc.,  Min.  etc.,  Co.,  40  Wis.  418.  holder  to  convert  bis  shares  Into  pre- 

1  TUrt    FartlM.  —  Green's    Brice's  ferred   shares,  upon  paying   a  certain 

Ultra  Vires  (3d  Am.  ed.),  p.  655.     See  bonus   to  the   corporation.     Many  of 

n»re  v.  London,  etc,,  R.  Co.,  I  ].  &  H.  the  members  took   advantage  of  this 

IS'-  where   a   corporation   had   acted  privilege,  and  a  large  number  of  shares 

upon  an  agreement  made  with  several  were    reissued   as    preferred   shares. 

ow*r  enrporationa,  which  was  alleged  After   the   expiration   of  tour  years, 

[Obt»/(raTiir«,  and  it  was  held  that  during    which    the    preferred    shares 

"''■"Her  were  necessary  parties  to  a  were   quoted   in  the   newspapers,  and 

j^<  l>7 1  stockholder  in  the  former  to  referred  to  in  the  annual  reports  of  the 

"'^  the  agreement  adjudged   void,  tioard  of  directors,  a  member  who  had 
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retained  his  originKl   shares,  instituted  rights,  and   have  redreti  or  protection, 

suit  to  enjoin   the  corporation    from  Such  an  act,  though  beyond  the  power 

giving  preference  to  the  holders  of  the  given  bj  the  charter,  unless  expresslj 

preferred  shares.     The  court,  bj   Fol-  prohibited,  if  confirmed  br  the  stoclL- 

ger,  Jt  in  holding  that  the  sharehold-  holders,  could  not  be  avoided  by  any  of 

ers  must  be  deemed  to  have  had  notice  them   to  the   harm   of  third   persons, 

of  the  resolution,  and  to  have  ratified  This  arises  from  the  principle  that  the 

it  by  their  acquiescence,  said  :  "  In  the  trust  for  stockholders  Is  not  of  a  public 

application   of   the   doctrine   of   »Ura  nature.     ...     It  was  not  expressly 

vires.  It  is  to  be  borne  in   mind  that  it  prohibited  by   the  charter,  or  by  any 

has  two  phases :  one  where  the  public  is  statute,  to  this  corporation,  to  classi^ 

concerned ;  one  where  the  question  is  the  shares  of  its  capital  stock  so  that 

between   ttie  corporate   body  and  the  one  class  should  have  greater  right  and 

stockholders  in  it,  or  between  it  and  value  than  another.     It  was  not  malum 

its  stockholders  and  third  parties  deal-  in   ii  so  to   do,  unless  it  was  that  a 

ins  with  it,  and  through  it  with  them,  vested  right  was  thereby  affected,  bat 

Vfiita   the  public  Is  concerned  to  re-  that  was   not  a   public  evil;  It  was  a 

strain   a   corporation  within  the   limit  wrong    that   affected   private   persons 

of  the  power  given  to  it  by  its  char-  only,  and  one  which  they  might  assent 

ter,  an  assent  of  the  stockSolders  to  to.    This  case  is  thus  without  the  prin- 

the  use  of  unautboriied   power  by  the  ciple  of  Ashbury  R.,  etCn  Co.  v.  Rlche, 

corporate  IxHJy,  will   be   of   no  avail.  L.  R.,  7  H.  L.  653,  where  the  act  was 

When  it  is  a  question  of  the  right  of  a  expressly  prohibited." 

stockholder  to  restrain  the  corporation  This  principle  was  reaffirmed  In 

within  its  express  or  incidental  powers,  Sheldon    Hat   Blocking  Co.  j>.  Eicke- 

the  stockholder  may  In  many  cases  be  meyer  Hat  Blocking  Mach.  Co.,  90  N. 

denied,  on  the  ground  of  his  express  as-  Y.  607.     Here  the  trustees  of  a  manu- 

sent,  or  his   intelligent,  though   tacit,  facluring  corporation  in  good  faith,  as- 

consent,  to   the  corporate   ac§on.      If  signed  and  transferred  all  of  Its  prop - 

there  be  a  departure  from  statutory  dl-  erty  In  the  settlement  of  a  judgment 

rectlon,  which  is  to  be  considered  mere-  against    the    corporation.      All  of  the 

ly  a  breach  of  trust,  to  be  restrained  by  stockholders   had    knowledge  of  t  h  e 

■  stockholder,  it  is  pertinent  to  consid-  transfer   at  or  about  the  time  it  was 

er  what  has  been  his  conduct  In  regard  made,  and  for  four  years  took  no  steps 

thereto.     A  corporation   may  do  acts  to  Impeach  or  question  the  same.     It 

which  affect  the  public  to  its  harm,  in-  was  held  that,  even  conceding  that  the 

esmuch  as  they  are  ftr  st  Ill^al  or  are  trustees  had  no  power  to  make  the  as- 

malum  froMioitum;  then   no  assent  of  algnment  and   transrcr.  an  action  was 

the  stockholders  can  validate  them.     It  not  maintainable   to  set  It  aside,  either 

may   do  acts  not  thus  Illegal,  though  by  the  corporation  or  Its  stockholders ; 

there  Is   want   of  power   to  do  them,  Tracy,  J.,  saying:  "  If  all   the   stock- 

whlch  affect   only   the   interest  of  the  holders  of  thU  corporation   had,   with 

stockholders.      They    may    be   made  full   knowledge,    subsequently   ratified 

good  by  the  assent  of  the   stockhold-  the   transfer  and   affirmed  the    settle- 

ers,  so  that  strangers  to  the  stockhold-  ment,  the  act.  though  beyond  the  power 

ers  dealing  in  good  faith  with  the  cor-  given  the  trustees  by  the  charter,  could 

poration  will  be  protected  In  a  reliance  not   be   subsequently    avoided   by  the 

upon   those   acts.      The    instance   put  stockholders   or   by    the    corporation. 

in   Bissell  v.  Michigan   Southern,  etc.,  This  case  falls  within  the  rule  e  s  t  a  b- 

R.  Co.,  IS   N.  Y.  afig,  is  illustrative.  Hshed  by  this  court  in  the  case  of  Kent 

A    bank   has    no  authority   from   the  ir.  Quicksilver  Mln.  Co.,  78  N.Y.  1/9." 

state  to   eng^e  in   benevolent   enter-  The  general  rule  laid  down  in  Kent 

prises,   and   a   subscription,  though  i..  Quicksilver  Min,  Co.,  78  N.  Y.  150, 

formally  made,  for  a  charitable  object,  was  also  approved  in  HoUinsv.  St.  Paul, 

will  be  out  of  its  powers,  but  it  would  etc.,  R.   Co.    (Supreme  Ct.>,  9  N.  Y, 

not  be  otherwise  an  illegal  act  j  yet  if  Supp.  goQ. 

every  stockholder  did  expressly  assent  In  Phosphate  of  Lime  Co.  v.  Green, 
to  such  an  application  of  the  corporate  L,  R.,  7  C.  P,  43,  the  company  was  ex- 
funds,  though  it  would  still  be  in  one  pressly  prohibited  from  purchasing 
sense  ultra  vires,  no  wrong  would  be  its  own  shares.  The  directors  entered 
done,  no  public  interest  harmed  ;  and  into  an  agreement  with  a  stockholder 
no  stockholder  could  object,  or  claim  amounting  to  a  purchase  of  his  shares, 
that  there  was  an  infringement  of  his  It  was  held  that  this  arrangement, 
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doctrine  isdenied.'  It  seemsto  be  universally  agreed  that  a  stock> 
holder  may  be  estopped  from  complaining  of  acts  falling  in  the 
second  class,  as  stated  above,  by  reason  of  his  acquiescence  or  rat- 
ification.   Such  acts  are  generally  governed  by  the  rules  applica- 

nblch  had  been  carried  ogt,  could  not  bama  R.  Co.,  4  Woods  (U.  S.)  575,  it 

be  set  aside,  as  It  had  been  ratiHed  b^  was   held   that   an   executed  contract 

ttit  shareholders.  constructlvelj  fraudulent,  for  the  issue 

In  regard   to    this    case  Mr.   Brice  of  preferred  stock  bv   a  corporation, 

ms :  "  The   marginal    note  Bajg  '  the  In  enceas  of  its  charter  powers,  but  not 

directors'  (were  prohibited,  etc.),  but  prohibited  by  law  or  contrary  to  pub- 

thi>  ia  wrong ;  it  was  '  the  company,'  lie  policy,  will  not,  after  acquiescence 

ihou^  the   decision  apparently  pro-  tor   the   period   of   ten   years    by   the 

CMded  upon  the  other  supposition.   If  shareholders,  be  disturbed  at  their  in- 

not,  it  is  decided  that  the  company,  stance,  on  the  ground  that  it  was  ultra 

notwithittnding,   could   ratify  a   pur-  virrs. 

chue  of  its   own  shares,  although  it         1.  In  Ashbury  R.,  etc.,  Co.  v.  Riche, 

^~'- --  .    -     -■'   ■..43,th<  -----'       -- 


id  no  power  to  do  this;  then  the  case  L.  R.,  7  H.  L.  653,  the  c 

ia  dimtly  contrary  to  numerous  other  pressly  prohibited  by  statute.     It  was 

decisions.     See  antt,  p.  95,   Indeed.  In  held  that  the  contract,  '*  being  In  Its  In- 

>iijTiev,the  decision  seems  to  be  bad,  ception  void,  as  l>eyond  the  provisions 

unleu  the  proceedings  were  ultra  viren  of  the  statute,  it  cannot  be  ratified  even 

in  Itie  narrow   sense   only."     Green's  by   the   assent   of  the   whole  body  of 

Brice'i  Ultra  Vires  (id  Am.   ed.),  p.  shareholders."     Tlie  Lord  Chancellor 

5^3, note.  (Lord   Cairns)  said:  "If    the  share- 

The  shareholders  having  acknowt-  holders  of  this  company  could  not  ab 

(dgtd  the  liability  of  the  corporation  a»i«  have  authorised  a  contract  of  this 

for  B  particular  debt,  may  not  repudi-  kind  to  tie  tnade,  how  could  they  sub- 

■te  it  on  the  ground  that  it  was  in  ex-  sequently  sanction  the  contract    after 

Muof  the  limitof  indebtedness  which  it  had.lnpolnt  arract,been  madeF  .   .   . 

the  corporation  was  authorized  by  taw  It  appears  to  me  that  it  would  be  per- 

to  incur.    Poole  v.  West  Point  Butter,  fectly  fatal  to  the  whole  scheme  of  les- 

Kc,  Aatoc.,  30  Fed.  Rep.  513.  islation    to   which  I  have  referred,  If 

"It does   not  follow  that,  because  a  you    were    to    hold    that,  in  the  first 

nilrosd  has  no  power  to  purchase  or  place,  directors  might  do  that  which 

own  stocit   in   another   railroad  com-  even  the  whole  company  couid  not  do, 

pUf,  a  stockholder  who  has  acquiesced  and  that  then,  the  shareholders  finding 

ihnein  for  fifteen  years  should  have  a  out  what  had  been  done,  could  sanc- 

fighi  to  object.     It  may  be  true,  and  tion,   subsequently,   what   they   could 

doubtless  is,   that  no  assent  or  acqui-  not  antecedently  have  authorized."    In 

(•cenceofthestockholderscanvalidate  this   case,   l>ord   Chelmsford,  concur- 

sKcb  an  act ;  but  It  is  a  different  ques-  ring,  observed :     "  If   there  had   been 

lion  whether,  after    such   a  long  ac-  an  active  ratification,  it  could  not  have 

<]nlescetice,  the  stockholder  may  take  given  life  to  a  contract  which  had  no 

■dnntige  of   the   invalidity   ot   such  existence  In  itself ;  hut  at  the  utmost  ft 

*na.   The  act  of  purchasing  and  own-  would  have  amounted  to  a  sanction  by 

'Bg  and  voting  stock  In  one  railroad  tbeshareholderstotheact  of  thedirect- 

^''"^pany  by  another  railroad  company  ors,  which,  if  given   before   the  con- 

<°>r  b«  K/fr-ti  v>>»,  so  far  as  the  public  tract  was  entered  into,  would  not  have 

*"^  concerned ;   but  we  do  not  think  made  it  valid,  as  it  does  not  relate  to  an 

l^'ts  stockholder,  who  has  acquiesced  object  within  the  scope  of  the  memo- 

™r  fifteen  years,  and  who  has  received  randum  of  association," 

°">ney  from  the  corporation  by  reason  In  Hazletiurat  v.   Savannah,  etc.,  R. 

°' the  Illegal  act,  should  be  allowed  to  Co.,  43  Ga.   13,   M  c  C  a  y,   J.,   for  the 

?^e  that  question.     His  acquiescence  court, said;  "  Every  charter  is  a  con- 

°^  aot  render  valid  the  illegal  act  of  tract  between  the  public  and  the  cor- 

J"*  corporation,  but  will  prevent  him  poratorg,  and  between   the  corporators 

iiDin  Uking   advantage  or  its  Invalid-  themselves.    An  act  of  the  officers  (and 

y"   Simmons,   J.,   in   Alexander  v.  a  corporation  can  act  in  no  other  wav) 

|'»rcy,   81    Ga.   546;   13   Am.   St.  may  violate  the  contract  with  the  pub- 

^J37-  "^*     According  to  the  authorities,  such 

'o  Taylor  v.   South  &  North  Ala-  an  act  is  an  illegal  contract,  contrary 
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ble  to  principal  and  agent,  or  by  an  analogous  principle  adopted 
in  reference  to  contracts  under  the  Statute  of  Frauds,  where,  though 
the  contract  may  not  be  binding  ab  initio,  it  may  still  become  so 
by  the  subsequent  action  of  the  parties.' 

As  just  stated,  ratification  by  a  shareholder  of  acts  ultra  vires 
the  directors  or  agents  of  a  corporation,  may  be  express*  or  im- 


ir  mny  not  be  any  subsequent   ratification,  either  bv 

void,   accordingly   as   the   corporators  the  agents  or  by  the  shareholders  of 

may  have  directed,  assented  to,  or  sc-  the  cbrporRtlon ;  so  it  1b  clear  that  If 

Suiesced  in  It.  The  former  class  of  an  act  performed  by  an  agent  on  be- 
icts  includes  those  which  relate  to  en-  half  of  a  corporation  is  prohibited  bj 
terprises  or  franchises  not  granted,  statute  or  by  the  charter  of  the  com - 
The  latter  class  Include*  such  acts  as  pany,  or  by  some  general  rule  of  the 
violate  those  provisions  of  the  charter  common  law,  no  ratification  by  other 
vrhich  regulate  the  rights  of  the  corpo-  agents  or  shareholders  of  the  com- 
rators  with  each  other.  It  is  apparent  pany  can  cure  the  Illegality  of  the  act- 
that  there  is  a  wide  difference  in  the  The  ratification  of  an  act  has  Do 
nature  of  things  between  these  two  greater  effect  than  a  previous  grant  of 
classes  of  acts.  The  officers  of  a  cor-  authority  to  do  the  act ;  it  merely  ob- 
poradon  may  do  an  act  which  is,  under  viates  the  objection  that  the  principal 
the  charter,  bej'ond  the  legitimate  did  not  authorize  the  act  to  be  done." 
scope  and  province  of  the  grant,  as  3  Morawetz  on  Private  Corp.  (2d  cd.). 
If  a  railroad  company  should  undertake  f)  619. 

to  build   a   cotton   manufactory,   or  a  See    also   Lucas   v.    While   Line 

bank  to  build  a  railroad.     Such  an  act  Transfer  Co.  ,70   Iowa  5^0 ;  59  Am. 

would  be  an  attempt  to  exercise  a  Rep.   449^    Martin   v.   Zeflerbach,   38 

franchise  not  granted  to  the  corpora-     "      "   *  ~"    """     '"    ""    —     ' 

tion.  There  is  strength  in  the  argu- 
ment that  such  an  act  is  illegal,  con- 
trary to  public  policy,  and,  however  _ 
parties  may  have  consented,  they  may  the  directors  from  being  concerned  in 
ask  the  court  to  refuse  to  enforce  con-  certain  contracts  with  the  corporation, 
tracts  based  upon  or  in  furtherance  of  Barton  v.  Port  Jackson,  etc..  Plank 
It.  If  by  c  o  n  B  e  n  t  the  stockholders  Road  Co.,  17  Barb.  (N.  Y.)  397. 
could  give  validity  to  contracts  based  1.  Dimpfel  v.  Ohio,  etc,  R.  Co.,  no 
upon  such  acts,  they  could,  in  effect,  U.  S.  309;  Watts'  Appeal,  78  Pa.  St. 
grasp  new  franchises  from  the  public  370;  Asbhurst's  Appeal,  60  Pa.  St. 
at  their  pleasure.  But  acts  of  the  offi-  390 ;  McNab  v.  McNab  Mfg.  Co.  (Su- 
'  a  corporation  are  o^en  said  to  preme  Ct.},  16  N.  Y.  Supp.  448i  Brad- 


be  uAra  viret  when  they  are  wholly  ley  u.  Ballard,  55  111.  413;  7  Am.  Rep. 
within  tbe  scope  of  the  franchises  6i;6;Enieraon  v.  New  York,  etc..  R. 
granted  in  the  charter,  but  they  are  be-    Co.,   14   R.   I.   555,  a0rming  Boston, 


yond  the  authority  conferred  upon  the  etc.,  R.  Co.  v.  New  York,  etc.,  R.  Co., 

ofGcers.     Such   acts,    though    directly  13  R.  I,  360;  Coaart  v.   Georgia,  etc., 

contrary  to  the  provisions  of  the  char-  Co.,  1)4  Ga.  384;  l^ompson  v.  Lam- 

ter,  If  they  be  authorized  by  the  stock-  bert,  44  Iowa  339 ;  Scott  v.  Methodist 

holders,  or  be  acquiesced   In,  or  con-  Church,  etc.,  50  Mich.  538;  Percy  o. 

firmed,  cannot  be  avoided   after  third  Simpson,  etc.,  Mfg.  Co.,  37  Conn,  j 30. 

persons  have  acted  upon  them.    They  See  generally  Agkncv,  vol.  1,  p.  331. 

are  regulated  by  the  rules  which  gov-  1.   In  Seweil's  Case,  L.  R.,  3  Ch.  131, 

em  the  relation  of  principal  and  agent  the    directors   of   a   company,   whose 

to  third  persons."  capital  was  three    hundred   thousand 

Similar  observations  were   made  In  pounds,  divided   into   three  thousand 

Cozart   V.   Georgia    R.,   etc.,   Co.,   54  shares   of  one   hundred  pounds  each, 

Ga.  384.  made   an  unauthorized  issue   of    one 

"An  act  which   is  in   excess  of  the  thousand   additional  shares   beyond 

charter  of   a  corporation,  involves  an  their  capital.  They  subsequently  called 

unauthorlied    exercise    of   corporate  general  meetings,  at  which  resolutions 
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plied.  Implied  ratification  is  another  term  for  acquiescence  or 
Mches.* 

The  general  rule  is  that  delay  in  instituting  suit  will  not  in  itself 

constitute  laches.  In  addition  to  the  element  of  delay,  there 
must  be  the  element  of  knowledge,  actual  or  constructive,  of  the 

material  facts  and  circumstances  of  the  transaction.* 

After  knowledge  of  the  transaction  may  be  imputed  to  the 

were  passed   extending,  as  it  wee  com*  ated  and  given,  although  it  might  well 

peteot  for  the  company'  to  do,  in  that  be   that   any   remedy   to   which   they 

under  ita  articles  ol  asEOcia-  would   originally  have  been  entitled 

^pital   to  six   hundred  thou-  against  the  executive  of  the  company 

sand  pounds.     It  was  held  (reversing  for  any  breach  of  duty   on  their  part 

the     decision   of    the   master   of   the  might   be  unaffected  even  by  lapse  of 

rolls),   that  the  issue  of  the  one  thou-  time."     The   Lord   Chancellor   [Lord 

sand    shares,  althougboriglnally  ultra  Cains)  In  Evans  r.  Smallcombe,  L.  R., 

fires,  was  confirmed  by  these resolu-  i  H.  of  L.  256. 

tions.  In  KoM  v.  St.  Paul  Fuel  Exchange, 

1.   See  Brotherhood's  CaEe,  31   Beav.  48  Minn.   215,  it  was   held  that  mere 

365  ;   8  Jur.  N,  S.   926  ;  Spackman  v.  failure   of  ■  shareholder  to  object   to 

Evans,  L.   R.,  3  H.  L.   171 ;  Evans  v.  certain  by-laws,  which  were  ultra  virei 

Smallcombe,  L.  R.,  3  H.  L.  349;  Allen  the  corporation,  until  an  attempt  wa« 

V.  Wilson,  38  Fed.  Rep.  677  ;  Scott  v.  made  to  enforce  them  against  him,  did 

Methodist  Church,  etc.,  50  Mich.  33S.  not  preclude   hiifi    from  objecting   to 

When  the  slockholdera  neglect  to  thetn. 

promptly   and    actively   condemn  the  %.  See  generally,  Laches,  vol.  11,  p. 

luUiorixed  act,  and  to  seek  judicial  533 ;  Aosncy,  vol.  i,  p.  432 ;  Kelley  v, 

r.-., .-j_.  _,.u :.        <i^^^ .     5tp_^    jj_    Co     I,,    iJ'aaB. 

c,  R,    " 

quiescence  in  it,  and  if  innocent  third  Ifl.  436;  Bi-Spool.  e 

parties  have  been  led  thereby  to  put  Mfg.   Co.,    151   Mass.  404;    Stokes 

themselves   in  a   position  from  which  Detrick,  73  Md.  256. 

they  cannot  be  taken  without  loss  if  the  In  Evans  ti.  Smallcombe,  L.  R.,  3  H. 

act  were  held  invalid,  the  stockholders  L.  349,  Lord  Chelmsford  said  :  "LengUl 

will    be  estopped  from  questioning  it.  of  time  may,  in  many  cases,  materialty 

Kent  V.  Quicksilver  Min.  Co.,  78  N.  Y.  assist  in  establishing  the  presumption 

159;   Sheldon  Hat  Blocking  Mach.  Co.  of  acquiescence   in   an  act  which  re- 

V.  Eickemeyer   Hat  Blocking  Co.,  90  quires  confirmation  to  give  it  validity; 

N.  Y.  607.  but  then,  it  is  got  time,    but  acquies- 

"If   by   'acqulesceoce'   Is   meant  a  cence,whichchanges  what  would  oth- 

course  of  conduct  which   amounts   to  erwise  be  a  void  act  into  a  valid   one." 

active  and  intelligent  consent,  1  think  "  A  shareholder  must  be  considered 

It  very  likely  that  many  of  these  share-  to   be   fully   informed   of  the   powers 

holders  could  not  be  held  to  have  ac-  given  to  directors  by  the  deed  of  as- 

tiveiy    or   intelligently    consented    to  sociation  to  which  he  is  either  actually 

what  was  going  on,  but  what  I  think  is  or  constructively    a   party ;  but  he  la 

the  real  question  to  be  looked  at  in  any  not  bound  to  know, -and  practically  he 

case  of  this  iiiild   isthis;     Had   the  rarely  does  know,  whether  the  dlrect- 

ihareholders  notice  oftheway  inwhich  ors   are   acting    within,  or  exceeding 

the  affairs  of  the  company   were  being  the  scope  of  the  authority  intrusted  to 

conducted  and  its  property  was  being  them.    Therefore,   as    your  lordships 

managed,  and  of  t  h  e  rights  and  inter-  lately  held  in  the  case  of  Spackman  v. 

«<>  which  were  created  with  regard  to  Evans,  L.   R.,  3  H.   L.  171,  where  the 

the  itock  of  the  company  ?    If  they  had  directors   bad   exceeded  their   powers 

thu  notice,  and  if  they  were  content  in    allowing  certain   shareholders    to 

lot  to  oppose   those  acts  which  they  forfeit  their  shares  and  retire  from  the 

Jnewwere  every  day  being  done,  then  company,  the  acquiescence  of  the  re- 

''hinkthey  are  debarred   in  point  of  malning  shareholders  was   not  to   be 

'?»'iy  from  coming  forward  at  a  later  presumed,  in  the  absence  of  proof  of 

2^'^  for  the  purpose  of  undoing  the  actual  knowledge,  or  means  of  knowl- 

'Vbts  and  release*  which  had  been  ere-  edge  of  which  they  had  neglected   to 

«7 


redress  alter  knowledge  of  the  commit-  n  ewt>uryport,  etc.,  K.  L.O.,  141  Mass. 
tal  of  it,  this  will  be  deemed  an  ac-  496;  Gilman,  etc,  R.  Co.  -a.  Kelly,  7; 
quiescence  in  it,  and  if  Innocent  third     111.  436;  Bi-Spool.  etc.,   Co.   v.   Acme 
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shareholder,  the  length  of  delay  on  his  part  that  will  constitute  a 

bar  must  depend  largely,  if  not  entirely,  upon  the  circumstances 

of  each  case.  He  certainly  will  not  be  permitted  to  wait  until 
events  have  shown  whether  ratification  or  repudiation  is  the  more 
profitable,  but  he  must  act  with  diligence,  and  before  the  act  of 
which  he  complains  has   become  the    foundation  of    rights  or 

avail  them  Bel  vcB."    Lord  Chelmsford  tion  ordinarily  requires  some  positive 

in  Downes  v.  Ship,  L.  R.,  3  H.  L.  343.  assertive  act.     Howell  v.  McCrle,  36 

"  It  is  a  moBtesBential  propoeition,  to  Kan.  636  ;  59  Am.  Rep.  584.  In  order 
be  rigidly  enforced,  that  in  these  joint-  that  acquiescence  alone  should  become 
stock  companies  absent  ehureholders  ratiUcation,  the  delay  must  be  so  long 
should  never  be  bound  to  do  anj'thlng  continued  that  it  can  be  accounted  for 
more  than  to  assume  that  the  directors  onlj  on  the  theory  tliat  there  has  been 
are  doing  their  duty,  unless  in  cases  some  affirmative  act.  Derby  v.  Ail- 
where  they  are  informed  Ihat.althougb  ing,  40  Conn.  410;  Evans  v.  Small- 
the  directors  have  not  intended  to  de-  combe,  L.  R.,  3  H.  L.  149.  The  dis- 
fraud  the  company,  yet,  e^iercising  tinction  Is  perhaps  of  no  consequence 
powers  not  legally  conferred  upon  in  this  case.  The  real  claim  is  that  the 
them,  they  have  gone  beyond  what  defendant  b^  long  delay  has  lost  all 
they  ought  to  do.  If,  with  knowledge  right  lo  avail  itself  of  the  original  In- 
of  that  fact,  the  shareholdere  remain  a  validity  in  the  plaintiff's  contract; 
long  time  and  take  no  steps  whatever,  whether  it  was  called  'ratification,' or 
slillmore  if  they  so  remain  while  great  '  waiver,'  or  '  acquiescence,'  or  '  estop- 
alterations  are  going  on  In  the  com-  pel,'  it  makes  no  very  greet  difference, 
pany,  they  must  be  taken  to  have  re-  But  before  such  right  can  be  lost  in 
trospectively  sanctioned  what  has  been  either  of  the  ways  mentioned,  certain 
done."  Lord  Cranworth  in  Houlds-  conditions  must  exist.  The  delay  must 
worth  f.  Evans,  L.  R.,3H.  L.  163.  have   been    unreasonable.     Lewln   on 

In  Stanhope's  Case,  L.  R.,  1  Ch.  169,  Trusts  (Am.  ed.)  '49;,  496;  Sherman 

Lord  Cranworth,  L.C.,said:    "That  -v.    Fitch,   98   Mass.   64;    Indianapolis 

such  a  proceeding  could  not  have  been  Rolling  Mill  v.  St.  Louis,  etc..  R.  Co., 

supported  if  questioned    at  the  time  It  120  U.  S.  356.     The   stockholder  must 

orl^nally  took  place  was  hardly  con-  have  had  an  opportunity  to  act,  and  lo 

tested.     But  if  so,  lapse  of  time  makes  act  with   perfect   freedom,     Hoffman 

no  difference,  tor   there  Is   nothine  to  Steam  Coal  Co,  v.  Cumberland  Coal, 

showthat  any  of  the  othershareholders,  etc.,  Co.,  16  Md,  436  ;  Hoiie  i'.  Home 


Btill  less  that  all   of  them,  were  aware     Ins.  Co..  32   Conn.  40;  85  Am.  Dec. 
of  what  had  been  done.     It  is  said  that     340;  Allore  v,   Tewell,  -      "    '^ 
by  examining  books  and  accounts  open     DeBussche   v.  Alt, 


o  their  inspection,  and  consulting  the  Kempson  ti.  Ashbee,  L.  R.,  10  Ch.  15 ; 
letters  of  shareholders,  as  published  Sayers  r.  Collyer,  18  Ch.  Div.  103; 
from  time  to  time,  any  shareholder  a  n^  have  been  fully  advised  of  all  the 
might  have  discovered  the  Irutb.  This  material  facts  in  the  case.  Gould  v. 
ii  not  to  my  apprehension  very  clear,  Biodgett,6i  N.  H.  115  *  Kelly  v.  New- 
hut  even  supposing  it  to  be  so,  that  ia  burjport,  etc.,  R.  Co.,  141  Mass.  496; 
not  sufficient.  It  is  no  part  of  the  duly  Phosphate  of  Lime  Co.  t.  Green,  L. 
of  a  shareholder  to  look  into  the  man-  R.,  7  C.  P.  43  ;  Lewinon  TrusU  (Am. 

S;emeDtof  the  business.  He  has  the  ed.J  *597  ;  Imperial  Mercantile  Credit 
ght,  acting  on  the  terms  of  the  deed,  Assoc,  v,  Coleman,  L.  R.,6Ch.j^8; 
to  leave  the  management  in  the  hands  Albion  Steel,  etc.,  Co,  v.  Martin,  1  Ch, 
of  those  to  whom  he  has  confided  it,  Div,  jSo;  Twin-Lick  Oil  Co.  v.  Mar- 
aud to  assume  that  they  are  doing  bury,  91  U.  S.  587." 
their  duty.  It  is  not  enough  to  show  In  many  cases  it  has  been  said  that 
that  they  might  have  becomeac-  "  the  means  of  knowledge  are  thesame 
qualnted  with  the  mismanagement  of  thing  in  effect  as  knowledge  itself." 
their  affairs.  It  must  be  shown  that  See  Wood  i'.  Carpenter,  loi  U.S.143; 
they  did  so."  Taylor  v.  South  &  North  Alabama 
In  Mailory  v.  M a llory- Wheeler  Co.  R.  Co,.  4  Woods  (U.  S.)  584;  Phos- 
(Conn.),  38  Am.  &  Eng.  Corp.  Cas.  phate  of  Lime  Co.  v.  Green,  L.  R.,  7 
ISO,  Andrews,  C.  ].,  said  :  "  Ratifica-  C,  P.  43. 
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equities  which  must  be  overthrown  in  order  to  extend  relief  to 
him.^ 
Participation  by  a  shareholder  in  the  transaction  complained  of,' 


Rep.  9S9;  Moore  v.  Silver  Vail e/  Min. 
Co.,  104  N.  Car.  534;  Leo  v.  Union 
Pac.  R.  Co.,  19  Fed.  Ren.  283;  Sej- 
mour  f.  Spring  Forest  Cemeterv 
Auoc.  (Supreme  Ct.},  19  N,  Y.  Supp. 
9f  In  FfooltB  w.  South  Western  R. 
Co.i  Sm.&  G.  142.  a  delajofonevear 
wai  held  to  be  fatal ;  in  In  re  Pinto 
Silver  Min.  Co^  8  Ch.  Div.  373,  and 
Peabody  *,  Flint,  6  Allen  (Mass.)  ji, 
three  years;  in  Boston  R.  Co.  v.  Bos- 
ton, etc.,  R.  Co.,  65  N.  H,  393;  Burt  v. 
British  Nat.  L.  Aesur.  Assoc,  4  De  G.  duced 
k  J.  158;  ChetUin  v.  Republic  L.  Ins.  such 
Cot86I11,   aao;  International,    "       "      "' 


Co.  V.  Bremond.  53  Tex.  96,  two  years ;  Min 
in  Kent  v.  Quicksilver  Min.  Co.,  78  N. 
Y.  159,  four  years;  in  Kitchen  v.  St. 
Louis,  etc.,  R.  Co.,  69  Mo.  314,  Bve 
TCira;  in  Graham  v.  Birkenhead,  etc^ 
K.  Co^  2  Mac.  &  G,  146,  eighteen 
months;  In  Gray  v.  Chaplin,  3  Russ. 
116,  forty. seven  yean;  in  Alexander  t>. 
Searcv,  81  Ga.  546;  13  Am.  St.  Rep. 
317,  fifteen  years;  in  Descombes  ». 
Wood,  91  Mo.  196;  60  Am.  Rep.  339, 
'ir  years;  in   Dimpfel  v.  Ohio,     ' 


stockholder  who  comes  with  diligence 
to  assert  his  rights.     If  a  stockholder 
Buents  to  acts  ultra  vires,  or,  although 
not  originally  or  expressly  assenting, 
has  for  an  unreasonable  time  acqui- 
esced, and  has  permitted  them  to  go 
unquestioned,  so   that  other  parlies, 
who  have  acted  upon  the  faith  of  them 
(as,  for  instance,  by  making  large  ex- 
penditures of   money),  would  suffer 
great  injury  from   their  repudiation,  a 
court  of  equity  would  not  easily  be  in- 
'~  grant  relief  at  the  instance  of 
stockholder."     Berry,   J.,   in 
.,  Transp.  Co.,  17 


■  373- 


S.  Parsons  v.  Joseph,  93  Ala.  406; 
Bartelle  v.  North  Western  Cement, 
etc.,  Co.,  37  Minn.  89 ;  Venner  v.  Atch- 
ison, etc.,  R.  Co.,  28  Fed.  Rep.  581 ; 
Barr  v.  Pittsburgh  Plate  Glass  Co.,  51 
Fed.  Rep.  33;  Rio  Grande  Cattle  Co. 
11.  Burns,  82  Tex.  50.  See  also  the 
cases  cited  in  the  preceding  notes  to 
this  section. 

In   Terry    v.    Eagle   Lock    Co..  47 

.     Conn.  161,  the  court,  by  Carpenter,  j., 

R.Co.,  MO  U.  5.  309,  thr^  years  and    said:  "In  many  inKtaoces  a  court  of 


eight  months. 

In  Chicago  v.  Cameron,  130  111.  448, 
itvas  held  that  where  no  attempt  is 
made  to  enforce  the  payment  of  bonds 
of  I  railroad  cotnpany  wrongfully  de- 
liTered  for  other  than  a  corporate  pur- 
pose, a  delay  of  eleven  and  a  half  years 
in  the  bringing  of  a  suit  by  tlie  stock- 


equity  will  refuse  to  interfere  with  the 
corporation,  at  the  Instance  of  a  stock- 
holder, in  respect  to  an  unauthorized 
contract  which  has  been  Fully  executed, 
when,  if  the  same  stockholoer  had  ap- 
plied in  season  for  an  order  to  restrain 
the  execution  of  the  contract,  it  might 
"■-    -    felt   bound   t"    '   ■•--    - ^'  ' 


holdeis  to   cancel   and   set   aside   the     prayed   for,   and   especially  is  this  so 

I — J,  ._j   .,.-  j_..,   ^t  . _,__._  ..     where,  as  in  this   case,  the  petitioner 

has  stood  by  and  allowed  the  alleged 
illegal  transaction  to  be  consummated, 
and  has  allowed  and  even  induced 
others  to  become  interested  in  the  cor- 
poration, upon  the  supposition  that  the 
existing  state  of  things  is  legal  and 
proper.     If  it  be  conceded,  therefore, 

' ransaction  was  orginally  H^/rii 

virej,  a  point  we  do  not  discuss,  we 
should  not  have  felt  justified  in  inter- 
fering with  it  at  this  time  except  for 
very  strong  reasons.  Such  reasons  do 
not  exist  in  this  case.  On  the  contrary. 
pretty  cogent  reasons  why  we 


II,  it  was  said :  "  If  a  stockholder, 

order  to  save  his  rights  in  such  a  case 

u  this,  is  bound  to  bring  suit,  a  delay 

of  fifty-Four  days  in  bringing  it  is  not, 

tinder  soch  circumstances  as  this  case    that  thi 

presents,  laches.     Sixty  days  is   the 

time  given  by  the  statute  for  filing  an 

■niwer  to  a  bill,  and  surely  he  may, 

without  forfeiting  his  righu,  take  as 

much  time  to  prepare  his  bill  as  the  de- 

lendanti  would   have  hy  law  to  put  in 

their  answer.     If  a  stockholder  whose     should  not  interFere.' 

rights  are  disregarded   and   trampled         In  Mills  v.  Central  R.  Co.,  41  N.  J. 

OQder  foot  makes   reasonable  haste  to     Eq.  1,  it  was  held  that,  where  one  of 

bring  suit,  it  is  enough."  two  trustees,  who  held  stock  of  the 
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or  acceptance  by  him  of  the  benefits  and  fruits  thereof,  with  full 
knowledge,*  will  constitute  a  bar  to  his  relief. 

The  ratification  of  a  particular  act  of  the  directors  in  excess  of 
their  authority  will  not  authorize  the  performance  of  similar  acts 
in  the  future.* 

A  transferee  of  shares  with  notice  that  the  prior  holder  was 
precluded  from  objecting  by  reason  of  laches,  is  bound  by  the 
same  disqualification  ;  but  a  transferee  in  good  faith  and  without 
notice  is  not  thus  barred." 

IX.  BlOKTS  OF  THS  BTATE — 1.  To  &Mtralii  Ultra  Tirei  Acta. — The 
right  of  stockholders,  creditors  and  other  parties,  to  invoke  the 
interposition  of  equity  against  the  commission  by  the  corporation 
of  ultra  vires  acts,  has  been  treated  in  a  former  part  of  this  arti- 
cle.* The  question  here  has  reference  solely  to  the  rights  of  the 
state  to  restrain  such  acts.  The  better  opinion  seems  to  be  that 
equity  may  not,  in  the  absence  of  an  express  grant  of  jurisdiction, 
restrain  by  injunction,  at  the  suit  of  the  state,  the  bare  usurpa- 
tion, excess,  or  abuse  of  corporate  powers;  that  the  appropriate 
remedy  of  the  state  in  such  case  is  at  law  by  information  in  the 

defendsDt  ae  part  of  their  trust  funds,  is  no  radScatioo  of  acte  of  buliness  ear- 
merely  expressed  sn  opinion  favorable  ried  on  outside  of  the  corporation  with- 
to  the  lease  of  the  defendant's  road  to  out  knowledge  of  him  who  ti  sought  to 
another,  but  refused  to  vote  for  a  reso-  be  charged  with  them  that  the  monc}- 
lution  \rj  the  stockholders  directing  came  from  such  business.  Central 
the  officers  to  make  the  lease,  and  sub-  City  Sav.  Bank  v.  Walker,  66  N.  Y. 
sequently  voted  against  ratifying  IE,  he  419.  See  also  Baldwin  v.  Burrows,  47 
was  not  estopped  by  acquiescence  from  N.  Y.  199. 


ailing  its  validity.  3.  Irvine  v.   Union   Bank,   L.   R.,  3 

In  Mowrey  v.   Indianapolis,  etc„  R.  App.  Cas.  366,     See  also  Blozham  w. 

Co.,  4BisB.  (U.  S.)  78,  it  was  held  that  Metropolitan  R.  Co,,  L.  R.,  3  Ch,»54; 

it  a  member  of  the  board  of  directors  Ashbury  v.  Watson,  L.  R.,  aS  Ch.Div. 

Is  present  at  the  adoption  of  a  resolu-  56.      But    In   Wood    f.    Boney  (N.J. 

tion,  and  aware  of  what  is  being  done,  1891),   11   Atl,   Rep.   574,  it  was  held 

and  does  not  object,  he  must  be  pre-  that  a  shareholder  may  not  object  to  a 

sumed  to  have  assented  to  it;  but  if  meeting  of  the  directory  on  the  ground 

such  proceeding  Is  simply  preliminary  that  it  was   held  beyond  the  state   of 

to  a  decision  by  a  autwequent  vote  of  the  company's  Incorporation,  it  appe«r- 

the  sharehalders  on   tile  consolidation  Ing  that  he  attended  the  previous  meet- 

of  the  company  with  another  company,  ings,  nearly   all   of    which   were   held 

which  can  only  be  ultimately  decided  at  Ihe  same  place,  and  made  no  objec- 

by   the  vote  of   all  the  shareholders,  tion. 

aod  not  of  the  board  of  directors,  such         3.  Ffooks  v.  South  Western  R.   Co^ 

consent  so  given   by  a  director,  who  is  1  Sm.  &   G.    i^;  Kent   v.  Quicksilver 

also  a  shareholder,  will  not  preclude  Mln.  Co.,   78  N.  Y.    159;    Matter   of 

him   from   subsequently   objecting   to  Syracuse,  cICt  R.  Co., gi  N.Y.  i;Hol. 

the  consolidation.  Una  v.  St  Paul,  etc.,  R.  Co.  (Supreme 

1.  Alexander  ii.  Sea  rev,  Si  Ga.   546  ;  Ct.},  9  N.  Y.  Supp.  909;   Parsons   ti. 

11  Am.  St.  Rep.  337 ;  Tyrell  v.  Cairo,  Joseph,  9a  Ala.  403 ;  Brown'r.  Dulmh, 

etc.,  R.  Co.,  7  Mo.  App.  394;  Branch  etc.,  R.  Co.,  53  Fed.  Rep.  889;   Venner 

-    '---p,  106  U.  S.  469;  Parsons  p.  Jo-  v.Atchisor      '-    "   "-     -""-'     " 

J]  Ala.  406;  Venner  w,  Atcnl-  581 ;  Ashbi 

:.,  R.  Co.,  38  Fed.  Rep.  581 ;  De»-  j6 ;  i  Mors 

ter  V.  Long,  a  Wash.  435;  West  Salem  5367.     See  generally  Laches,  vol.  laj 

Land  Co.  -d.  Montgomery  Land  Co.,89  p.  533 ;  Stock,  vol.  33,  p.  58a ;  Stock- 

Va.  193.     But  the  receipt  of  money  as  holdrrb,  vol.  33,  p.  776. 
K  part  of  the  earnings  of  a  corporation       4,  See  aufra,  thU  title,  Rtstrainimg 
410 
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nature  of  a  quo  warranto.     In  order  to  sustain  the  proceeding  in 

equity,  it  must  be  made  to  appear  that  some  injury  to  the  public 

either  has  ensued,  or  is  likely  to  ensue,  from  the  ultra  vires  act.' 

Now,  by  statute  in  some  of  the  states,  courts  of  chancery  have 

Ultra    Virt  Aclt—Stocikolderi   and  assaiU  the  deciElon  of  Chancellor  Kent 

Creditors.  just  referred  to. 

1.  The  leadlDg  caee  upon  this  que*-  In  Atty.  Gen'l  v.  Tudor  Ice  Co.,  io4 
■ion  JD  this  country  i>  Attr.  Gen'l  v.  Msm.  iig;  6  Am.  Rep.  137,  itwas  held 
Utica  Ins.  Co.,  a  Tohng.  Ch.  (K.  Y.)  that,  >'  t'hia  court  has  no  jurisdiction  in 
371,  where  Chancellor  Kent,  in  a  very  equitj  of  an  informRtion  bj  theattornej 
able  and  elaborate  opinion,  after  a  general  against  a  private  trading  cor- 
thorough  discussion  of  the  question  poratlon,  whose  proceedings  are  not 
upon  principle,  and  an  extensive  ex-  shown  to  have  injured  or  endangered 
amination  of  the  earlier  authorities,  an^  public  or  private  rights,  and  are 
held  that  such  a  proceeding  could  not  objected  to  solelj  on  the  ground  that 
be  maintained  to  restrain  an  Insur-  thej  are  not  authorized  bj  the  act  of 
ance  company  from  exercising  bank-  Incorporation,  and  are,  therefore. 
In g  powers  in  violation  of  a  statute  of  against  public  policy."  Gray,  J.,  in 
Nfoi  Tork,  but  that  the  proper  rem-  delivering  the  opinion  of  the  court, 
edy  was  at  law  by  information  In  the  said:  "The  singlecase  in  whichan.in- 
nature  of  a  fwcK'af'ran/o.  The  Chan-  formation  has  been  sustained  in  an 
cellor  said  :  "  If  a  charge  be  of  a  crim-  English  court  of  chancery  against  a 
lual  nature,  or  an  offense  against  the  corporation  for  carrying  on  a  business 
public,  and  does  not  touch  the  enjoy-  tieyond  its  corporate  powers  is  Attv. 
ment  of  property,  it  ought  not  to  be  Gen'l  v.  Great  Northern  R.  Co.,  1  D. 
brought  within   the  direct  jurisdiction  &    S.  154,   in  which  Vice  Chancellor 


ler.r 
yfroi 


of   this   court,  which  was  intended  t 

deal  only  in  matters  of  civil  right  rest  _      ^                        __                          ^. 

ing  in  equity,  or  where  the  remedy  at  quantities,  upon  the  ground  that  there 

law  was  not  sufficiently  adequate.   .    .   .  was  danger  that,  If  allowed  to  go  on,  it 

If    the    defendants  are    carrying    on  might  get  into  its  hands  the  coal  trade 

banUng   operations   contrary  to  law.  of  the  whole  district  from  or  througli 

they   ought,   undoubtedly,  to  be  re-  which  its  railway  ran,  and  thus  acquire 

■trained,  but   I  cannot   be  of  opinion  a   monopoly   injurious   to  the   public, 

that  the  operation   is  such  a  mischief  That  case  is  evidently   the  foundation 

or  public   nuisance  as  to  require  the  ofthe  (fiWxMof  Vice  ChancellorWood, 

immediate  and  extraordinary  process  two   years  later,   in  Hare  v.  London, 

of  this  court  to  abate  it."     No  appeal  etc.,  R.  Co.,  3  J.  &  H.  in." 

appears  to  have  been  taken  from  this  That   Vice   Chancellor    Kindersley 

decree,  and  an  information  in  the  na-  did  proceed  upon  the  ground  that  the 

ture  of  a  fBO  ivarrcH^i?  was  thereupon  question  involved  wasamatterof  grave 

filed   and   sustained   by    the   supreme  damage  and  Injury  to  the  public  is  ob- 

court  of    Ifgm    Tari,   and   judgment  vious  from  the  following  observation, 

rendered  thereon  that  the  corporation  He  said  :  "  Wherever  the  interests  of 

be  ousted  from   the  franchise  which  ft  the  public  are  damnified  by  a  company 

had    usurped.     People    v.   Utica   Ins.  established  for  any  particular  purpose 

Co,   15   Johns.   (N.  Y.)   358 ;    8   Am.  by  act  of  Parliament  actine  illegally 

Dec.  343.     Fallowed  in  Atty.  Gen'l  ».  and  In   contravention   of    the  powers 

Bank  of   Niagara,  Hopk.  dh.  (N.  Y.)  conferred  upon  it,  I  conceive  It  is  the 

354.     See   also   Pixley   v.   Roanoke  function  and  the  duty  of  the  attorney 

Nov.  Co.,  75   Va.  315  ;  U.  S.  v.  Union  general  to  protect  the  interests  of  the 

Pac  R.  Co.,  98  U.  S.  569.  public  by  an  information." 

In  Atty.Gen'l  V.Chicago,  etc.,  R.  Co.,  In  Atty.  Gen'l  v.  Great  Eastern  R. 
^  Wis.  431,  an  Injunction  was  snttited  Co.,  1 1  Ch.  Div.  449,  James.  L.  J., 
in  favor  of  the  state,  acting  tnrough  said:  "In  my  judgment,  where  the 
its  attorney  general,  to  restrain  certain  matter  Is  a  mere  matter  of  ultra  vires — 
railroad  companies  from  charging  tolls  that  is,  whether  the  managing  partners 
for  the  transportation  of  passengers  of  a  concern  are  or  are  not  doing  some- 
Mid  freight  in  excess  of  the  rates  al-  thing  outside  of  their  charter,  act  of 
knred  by  law.  Chief  Justice  Ryan,  ParIlament,or  deed  of  settlement — tliere 
'*tH)  delivered  the  opinion  in  this  case,  ought  to  be  some  plain  and  sufficient 
411 
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public  mitchlef  ehown  to  warrant  a  suit  general,  will  lie  against  a  quasi  public 

on  behalf  of  the  Eovereign  or  the  peo-  corporalion    doing  and  contemplating 

pie.     It  Is  not,  in  mj  opinion,  sutScient  acte  which  are  allra  virei  and  illegal, 

to  say  the  thing  complained  of  is  ultra  the  neceEsarj  effects  of  which  are  not 

iif'rej- and  that  it  interests  the  public  ;  merely  to  impair  ttierights  of  the  public 

that  whatever   may   be   the  nature  or  in  the  use  of  one  of  the  great  ponds  of 

extent  of  the  excess  complained  of,  the  the  commonwealth  for  the  purposes  of 

excess   should   be  at  once  stopped,  eo  boating  and    fishing,   but   to   create   a 

that  bodies  incorporated    and    eetab-  nuisance  by  lowering  the  pond  and  ex- 


lished  by  an  act  of  Parliament  should  posing  upon  its  shores  stime,  mud,  and 
luglit  to  keep  within  their  strict  ofTeneive  vegetation  hurtful  to  the  pub- 
.     I   cannot   accede  to  any  such     lie  health.     H  ere  the  court  said :  "The 


view  of  the  duty  of  the  attorney  gen-  information    in    this   case  alleges  not 

eral  or  of  (his  court.    ,     .     ,     It  Is  only  only  that  the  defendant  is  doing  acts 

where  some  public  mischief  Is  done,  or  which  are  ultra  vires,  and  ati  abuse  of 

where,  in   reHpectof  something  in-  the  power  granted  it  by  the  legislature, 

tended  for  the  public  protection,  there  but  also   that  the  necessary   effect  of 

is  misfeasance  or  nonfeasance,  that  the  such  acts  will  be  to  create  a  public  nui- 

sttorney  general  ought  to  interfere.    If  sance.    This  brings  the  case  within  the 

a   particular   landowner  has    cause  of  established  principle  that  the  court  has 

complaint, It  is  for  him  to  appeal  to  the  jurisdiction  In  equity   to  restrain  and 

tribunals.     If,  as  between  the  company  prevent    nuisances.       And    when   the 

and  its  shareholders,  there  is  a  wrong-  nuisance  is   a  public  one,  an  informa- 

ful   application   of   the  capital  or  tion  by  the  attorney  general  Is  the  ap- 

a  wrongful  Incurring  of  liabilities,  it  is  propnate  remedy." 
for  the  shareholders   to  complain.     If,        That  such  proceedings  may  be  sus- 

as  between  the  company  and  any  per-  talned   where    the    unauthorized    act 

sons  outside  the  company.  It  is  entering  amounts  to  a  public  nuisance,  requiring 

Into  contracts  ultra  vires,  it  is  for  such  immediate  judicial    interference,  such 

persons  to  take   proper  advice  and  as   the   obstruction  of   highways    and 

guard   themselves    from    risks    which  navigable  waters,  see  Atty.  Gen'i  v, 

they  are  perfectly  free  to  avoid.   I  can-  Shrewsbury  Bridge   Co^  3i  Ch.  Div. 

not  myself  see  any  principle  on  which  753  ;  Atty.  Gen'l  v.  Cockermouth  Lo- 

the   attorney   general   Is    to    interfere  cal  Board,  L,   R.,    18   Eq.   173;  Atty. 

with   a   railway    company's    contracts  Gen'l -:>.  Leeds,  L.  R.,  5  Ch.  583;  Atty. 

merely   because  they  are   ultra  vires,  Gen'i   v.   Southampton,   J   GIff.   363; 

any  more  than  he  would  on  the  like  Ware  v.  Regent's  Canal  Co.,  3  De  G. 

ground  Interfere  with  the  contracts  of  &  J.   ai3  ;  Georgetown  v.  Alexandria 

any  otherincorporatedjoint-stockcom-  Canal  Co.,   la  Pet.   (U.S.)  98;  Penn- 

pany  carrying  on  other  industrial  en-  sylvanla  i>.  Wheeling,  etc..  Bridge  Co., 

Wrprises,''  13  How.  (U.  S.)  518;  District  Atty.  v. 

In  Stockton  r.  Central  R.  Co.,  50  N.  Lynn,  etc.,  R.  Co.,   16  Gray    (Mass.) 

J.  Eq.  54,  a  A^ewyerjey  railway  com-  343;  Atty.  Gen'l  c.  Boston  Wharf  Co., 

pany  leased  its  franchises  and  roads  to  i;   Gray  (Mass.)  553;  Atty.  Gen'l   i>, 

a  similar  corporation  of  another  stale.  Tudor  Ice  Co.,  104  Mass.  344;  6  Am. 

The  tease  was  not   only  unauthorized,  Rep.  327 ;  Atty.  Gen'l  v.  Cohoes  Co.,  6 

but  was  expressly  forbidden   by   law.  Paige  (N.Y.J  133;  39  Am.   Dec.  755; 

Its  effect  was  to  combine  coal  producers  Thompson  v.  Patterson,  etc.,  R.  Co.,  9 

and  carriers,  and   to  partially  destroy  N.J.  Eq.  516;  Com.  t.  Pittsburg,  etc., 

competition  in  the  production  and  sale  R.  Co.,  14  Pa.  St.  159. 
of  anthracite  coal,  a  staple  commodity         So,  too,  the  attorney  general   may 

of  the  state.  This  was  held  to  be  a  cor-  sue  to  restrain  public  corporatJons  from 

porate  excess  of  power  tending  to  mo-  acting  »//r<i  nirej  where  public  Inter- 

nopoly  and  the  public  injury,  and  might  ests  are  involved.     Atty.  Gen'l  V.  West 

well  lie  restrained  by  equity  at  the  suit  Hartlepool  Imp.  Com'rs,  L.  R.,  10  Eq. 

of    the    attorney    general.      See    also  152;    People   v.  New  York,   32  Barb. 

Pennsylvania    A.    Co.   v.    Com.   (Pa.  (N.  Y.)  35  ;  aTrf  32  Barb.  (N.  Y.)  101; 

1886),  7  Atl.  Rep.  368;  Gulf,  etc,  R.  State  v.  New  York,  3   Duer   (N.  Y.) 

Co.  V.  State,  71  Tex.  404.  159-  Ewing  v.  Board  of  Education,  •}» 

In    Atty.    Gen'l    v.   Jamaica   Pond  Mo.  440;  State  v.  Saline   County  Ct., 

Aqueduct  Corp.,  133  Mass.  361,  it  was  51  Mo.  350.    SeealsoMuNiciFALCoR- 

held  that  an  information  in  equity   in  porations,  vol.   15,  p.  949;   Injunc- 

behalf  of  the  state,  through  tt«  attorney  tioms,  vol.  id,  p.  777. 
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power  to  restrain  by  injunction  any  corporation  from  assuming  or 
exercising  any  franchise,  liberty  or  privilege,  or  transacting  any 
business  not  allowed  by  its  charter,  and  in  the  same  manner,  to 
restrain  any  individuals  from  exercising  any  corporate  r^hts, 
privileges,  or  franchises  not  granted  to  them  by  the  law  of  the 
state.' 

2.  To  Foiftit  Charter— a.  WHEN  ENFORCED.~The  right  of  the 
state  to  revoke  corporate  franchises  for  misuser  or  nonuser  has 
been  said  to  be  "the  common  law  of  the  land  and  a  tacit  condi- 
tion annexed  to  the  creation  of  every  corporation."* 

The  subject  of  forfeiture  of  corporate  charters  on  the  ground 
of  mere  nonuser  does  not  find  a  proper   place  in  this  article. 

ObrtrnoUAB  of  Bo&d — BaluiMOf  Pub-  Ized  bj  law,  l»  held  to  ■uthorize  that 
He  OoBTanlanoe. — It  has  been  held  that  officer  to  maintain  such  a  suit  onlj 
where  a  rallwaj  company  han  diverted  when  the  public  iotercBt  will  be  sub- 
its  road  ultra  vires,  but  with  a  bona  served  thereby,  and  does  not  extend  to 
jidt  view  to  public  convenience,  equity  restraining  the  unlawful  action  on  the 
will  not  compel  it  to  replace  the  road  part  of  the  corporation  which  will  af- 
lo  ai  to  make  its  work  inira  virei,  if  lect  only  private  intereata.  State  v. 
the  result  be  to  occasion  greater  incon-  Farmers'  L.  &  T,  Co^  81  Tex.  530; 
Tcnlence  to  the  public,  or  to  the  com-  State  v.  Kennedv,  81  Tex.  5^3. 
plaining  section  of  the  public.  Atty.  3.  Terrell  v.  Taylor,  9  Oranch  (U. 
Gen'l  V.  Ely,  etc.,  R.  Co.,  L.  R.,  6  Eq.  S.)  43,  fer  Story,  J.  And  the  same 
106.  Here  Lord  Romilly,  M.  R..  said  :  high  authority  in  another  case,  said 
"  I  decline  to  Interfere  by  Injunction,  that,  "a  corporation  by  the  very  terms 
either  ordinary  or  mandatory ;  but  aa  I  end  nature  of  its  political  existence  is 
think  that  the  attorney  general  ought  subject  to  dissolution  by  forfeiture  of 
not  to  be  prevented  from  proceeding  to  its  franchises  for  willful  misuser  or  non- 
abate  any  obatn^ctlon  or  nuisance  user."  Mutnma  v.  Potomac  Co.,  8 
which  he  may  consider  to  exist  on  the  Pet.  (U.  S.)  187. 

highway  or  on  the  parish  road  in  quei-  And  In  Com.  v.  Commercial  Bank, 

tion,  I   shall  dismiu   the   information  18  Pa.  St.  389,  the  court  said :  "It  is 

without  costs,  and  without  prejudice  to  -  now  well  settled  by  numerous  author!- 

the  attorney  general  taking  such  steps  ties   that   it   is  a  tacit  condition  of  a 

at  law.  by  way  of  indictment  or  other-  grant  of  incorporation  that  the  gran- 

wlae,  as  he  may  think  proper."  tees  shall  act  up  to  the  end  or  design 

1.  People  V.  Ballard,  134  N.  Y.  169  for  which  they  were  incorporated ;  and 

{reviraing  the  legislation  of  the  state  hence,  through  neglect  or  abuse  of  its 

upon  the  subject  of  the  jurisdiction  of  franchises,  a  corporation   may  forfeit 

chancery    over    corporations);     Atn.  its  charter,  at  for  condition  broken,  or 

Gen'l   V,   Bank   of  Chenango,    Hopk.  for  a  breach  of  trust.     Angel)  &  Ames 

Ch.  (N.  Y.)  598;   Verplanck  v.  New  on  Corp.,  p.  660." 

York  Mercantile  Ins.  Co..  i  Edw.  Ch.  In  People  v.  Dashaway  Assoc,  84 
(N.  Y.)  SS;  Bank  Com'rs  v.  Bank  of  Gal.  814,  it  was  said  that  tbe  cases  of 
Buffalo,  6  Paige  (N.  Y.)  407  ;  Atty.  'forfeiture  may  be  divided  into  two 
Gen'l  V.  Bank  of  Niagara,  Hopk.  Ch.  classes :  Fint,  cases  of  perversion,  as 
(N.  Y.)  354  ;  Cbicago  L.  Ins.  Co.  v.  where  a  corporation  does  an  act  incon- 
Needles,  113  U.  S.  574  (involtiiag  sistent  with  the  nature,  and  destructive 
Illinaia  statute) ;  State  v.  Merchants'  of  the  end  and  purposeo,  of  the  grant. 
Ins.,  etc.,  Co.,  S  Humph.  (Tenn.)  335.  In  these  cases,  unless  the  perversion  is 
Texas  Constitution,  art  4,  t)  33,  pro-  such  as  to  amount  to  an  injury  to  the 
Tiding  that  the  attorney  general  shall  public,  wlio  are  interested  in  the  fran- 
etpeciilly  inquire  Into  the  charter  cbise.  It  will  not  work  a  forfeiture. 
rights  of  all  private  corporations,  and  Second,  cases  of  usurpation,  as  where 
in  the  name  of  the  state  take  such  ac-  a  corporation  exercises  powers  and 
tion  in  the  courts  as  may  be  proper  to  privileges  which  it  has  no  right  to  ex- 
prevent  any  private  corporation  from  ercise.  In  this  class  of  cases  the  ques- 
ezercisli^  any  power,  etc.,  unauthor-  tion  of  forfeiture  is  not  dependent,  as 
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Moreover,  the  principles  governing  the  subject  have  been  fully 
treated  in  other  parts  of  this  work.'  This  discussion  will  be  con- 
fined, as  far  as  practicable,  to  forfeitures  for  the  exercise  of 
powers,  privileges,  and  liberties  not  granted  to  the  corporation. 

No  mere  intention  or  purpose  on  the  part  of  a  corporation  to 
violate  its  duty  can  constitute  ground  for  forfeiture  of  its  charter. 
Its  ofHcers  and  managers  have,  like  individuals,  a  locus  panitentia^ 

Where  a  corporation  has  been  guilty  of  acts  which  arc  made  by 
statute  a  cause  of  forfeiture,  and  the  state  by  its  proper  represent- 
ative demands  a  judgment  of  dissolution  on  account  thereof,  the 
court  has  no  discretion  to  refuse  such  judgment  upon  the  ground 
that  public  or  private  interest  would  be  better  subserved  by  pre- 
serving the  existence  of  the  corporation,"  But  in  other  cases,  it 
seems  that  the  court  is  invested  with  discretion  to  determine 
whether  judgment  of  ouster  of  the  franchise  to  be  a  corporation 
shall  be  rendered,  or  whether  the  corporation  shall  be  ousted 
merely  of  the  particular  power  illegally  assumed,  and  ordinarily 
the  latter  course  will  be  adopted  if  the  public  good  is  sufficiently 
protected  thereby  and  does  not  demand  the  former,^ 

It  has  been  held  that  if  a  corporation,  formed  under  a  general 


,  MiMiMippi,  etc.,  R.  Co,,  51  Mias.  Ohio  St.  300;   People  v.  Rensselker, 

605;  Commercial   Bank   v.    State,   6  etc,,  R.   Co.,  tc  Wend.   (N,  Y.)  113; 

Smed.  &  M.  (Mias.)  617;  45  Am.  Dec.  Central,  etc..  Road  Co.   -a.  People,  5 

380;  People  V.  HlUadale,  etc..  Turn-  Colo.  39. 

pike  Co.,  ajohns.  (N.  Y.)  i9o;Sutei'.  In    State     -v.    ObQrlin    Bldg.,    etc.. 

Kill  Buck  Turnpike  Co.,  3S  lad.  71.  Abboc,  35.  Ohio  St.  158,  the  court  said  : 

1.  See   Corporations   (Phivatk),  "  With  some  hcBltation,  a  majority  of 

vol.  4,  p.  184;  Forfeiture,  vol.  S,  p.  the  court  have  reached  the  conclusion 

443;  Franchises,  vol.  8,  p.  ^84;  In-  that  It  wilt  be  for  the  interest  of  the 

FORMATION   (Crihinai.),  vol.   10,  p.  Stockholders,  as  Well  as  the  public,  thftt 

703 ;  Quo  Warranto,  vol.  ig,  p.  660.  we  should  render  the  latter  (ouster  of 

1.  Com.  V.  Pittsburg,  etc,  R.  Co.,  58  the  particular  power)   Instead   of  the 

Pa.St.26.    Here  it  was  said,  bj  Shars-  former  (ouEter  of  the  franchise  Co  be  a 

wood,  J.,  that,  "  it  would  be  unjust,  be-  corporation)  judgment.    The  evidence 

fore   the  act  was   conBummeCed,   to  satisfies  us  that  if  the  corporation  1« 

visit  the  corporate  body  itself  with  the  permitted  to  wind  up  its    affairs,  the 

extreme  penalty  of  civildeath  and  con-  work  will  be  accomplished  in  a  few 

fiscation,"     See  also  State  v.  Kingan,  months.     But  if  the  association  should 

51  Ind.  143 ;  State  v.  Beck,  81  Ind.  500,  be  ousted  from  its  franchise  to  be  a 

3.  S  t  a  t  e  f .  Pennsylvania,  etc.,  corporation,  we  would  be  required  to 
Canal  Co.,  13  Ohio  St.  ill;  State  v.  appoint  trustees  under  the  act  of  1878, 
Oberlin  Bldg.,  etc.,  Assoc,  35  Ohio  75  CJi'i?  Laws  817,  f)  i%\  Rev,  Sts,,  4 
St.  358.  See  also  State  v.  Minnesota  6781,  and  this  would  occasion  delay 
Cent.  R.  Co.,  36  Minn.  246;  People*,  and  Involve  Increased  expense.  Ac- 
Northern  R.  Co.,  S3  Barb.  {N.  Y.)  98;  cordingly,  the  corporation  will  be 
People  V.  Flahklll,  etc.,  Plank  Road  ousted  from  the  exercise  of  the  powers 
Co.,  17  Barb,  (N.  Y,)  445.  referred  to  in  the  first  paragraph  of  the 

•,  State  V.  Ironton  Gas  Co.,  37  Ohio  syllabus,  and  from  the  power  of  per- 

St.  45 ;  State  v.  Southwestern  Transp.  mitting  any  member  to  hold  in  his  o'   " 

Co.,  33  Ohio  St  166;  SUte  ».  Cincin-    right  n         

nail,  etc.,   R.  Co.,  47   Ohio    St   130;  but  n' 

State  V.  Greenville  Bldg.,  etc.,  Assoc,  porat 

29  Ohio  St.  91;  State  v.  Farmers'  Col-  powe 

lege,33  0hloSt.  487;  State  V.  Standard  graph  of  the  syllabus." 
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statute  authorizing  incorporation  for  any  legal  purpose  except, 
among  others  mentioned,  that  of  insurance,  attempts  to  transact 
the  business  of  life  insurance,  it  may  be  proceeded  against  for 
usurping  powers  not  conferred  by  law.* 

Where  a  bank  had  willfully  and  repeatedly  violated  a  prohibi- 
tion in  its  charter  against  dealing  in  promissory  notes,  and  mak- 
ing loans  at  a  greater  rate  of  discount  than  that  specified  therein, 
the  charter  was  declared  forfeited.' 

And  judgment  of  ouster  was  rendered  against  an  insurance 
company  for  doing  a  banking  business  without  authority  and  in 
violation  of  a  general  statute  restraining  unauthorized  banking.* 
So  if  a  bank  makes  loans  to  its  directors,*  or  keeps  its  principal 
place  of  business  and  its  books  and  records  out  of  the  state,  in 
violation  of  statute,'  it  is  subject  to  forfeiture. 

And  in  Sute  v.  People's  MuL  Ben.  St.  383,  where  the  bank  had  repeatedly 

Awoc,  43  Ohio  St.  C79,  the  court  Esid:  and  wlUrull/  violated  a  prohibition  In 

"The  present  membenihip  of  the  de-  Its  charter  against  dealing  in  proBiis- 

ftndant    numbers    about    thirty-five  *orj  notes,  and  making  loans  at  more 

hundred,  chieflr  worthji  and  deserving  tban  a  specified   rate   of  discount,  the 

people,  utterly  innocent,  if  not  wholly  court  said ;  "  We  have  no  doubt  that  a 

ignorant,  of  any  misuse  or  abuse  of  its  violation   of  the   charter  in   either  of 

tnnchiaes.     Purged  of  the  unfortunate  these  particulars  defeats  the  chief  ob- 

Icatures  of  its  management  which  this  ject  of  Che  grant  and  is  good  ground 

trial  has  developed,  this  association  is  for  demanding  judgment  of  forfeiture, 

capable  of  much  usefulness.    To  visit  These   abuses  are  of  such  magnitude 

perversion  of  its  objects  by  a  few  upon  and  affect  the  public  so  injuriously  that 

the  lieads   of   the  entire   memberehip  when  willfully  persisted  in  it  becomes  a 

must  result  in  irremediable   hardship,  duty  of  high  obligation  on  the  part  of 

Without  stating  more  fully  the  grounds  those   in  authority    rigidly  to  enforce 

of  our    action    or   the    considerations  the  forfeiture." 

which  move  us,  it  must  serve  our  pres-  1.  The  Golden  Rule  v.  People,  iiS 

ent  purpose  to  say   that  the  relator's  III,  iffi. 

pnyer  that  the  defendant  be  ousted  of  An  Ohio  statute  (66  Okio  Laws  135, 

its  franchise  to  be  a  corporatioii  is  re-  136),  authorized  incorporation  for  the 

(used.    Judgment  will  be  entered,  how-  purpose  ortniildlngandrepairingsteam- 

cver,  oQBting  it  of  the  use  of  its  fran-  boats.     A  corporation    formed    under 

chisc  for  the  profit  of  its  trustees  and  this   statute    undertook    to    build   and 

Ibr  the  Issuing  of  certificates  of  mem-  maintain   wharves.     It   was  held   that 

bership  in  the  form  complained  of  by  the  statute  did  not  authorize  Incorpora- 

Ihe  relator."  tion  for  such  a  purpose  and  judgment 

In  State  v.  Essei  Bank,  8  Vt.  489,  !t  of  ouster  from  doing  such  business  was 

was  held,  that  while  the  withdrawing  rendered.     State   «.     Southwestern 

ofbank  stock  under  the  form  of  loans  Transp.,   etc.,  Co.,  23  Ohio   St.   166. 

Iqion  private  security,  If  permitted  with  Subsequently  the  company  persisted  in 

Ititent  to  reduce  the   effective  capital  conducting  this  forbidden  business,  and 

below  the  amount  required  by  charter,  in  a  second  suit,  judgment  of  forfeiture 

was  s  violation  of  the  charter,  yet  on  was  rendered  against  It.     State  v.  Mc- 

proceedings  had  upon  Information  for  Coy,  unreported,  cited  in  33  Ohio  St. 

the  purpose  of  vacating  the  charter,  it  453. 

is  not  a  matter  of  course  that  for  this  3.  Com.  v.  Commercial  Bank,  38  Pa. 

cause  it  will  be  declared  vacated.    The  St.  383. 

power  of  the  court  is  to  be  exercised  in  S.  People  v,  Utica  Ins.  Co.,  15  Johns, 

discretion,  and  If  no  existing  danger  to  (N.  Y.}  355 ;  8  Am.  Dec.  343. 

the  community  requires  it  to  be  exer-  4.  Banking  Com'rs  v.  Bi^alo  Bank, 

ctsed,  the  court   will  decline  to  exer-  6  Paige  (K.  Y.)  497. 

cise  it.  S.  State  v.  Milwaukee,  etc.,  R.  Co., 

In  Com.  V.  Commercial  Bank,  38  Pa.  4J  Wis.  579. 
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It  has  been  held  that  if  a  bank's  corporate  existence  is  fixed  by 
its  charter  in  a  specified  city  or  town,  any  attempt  to  exercise 
elsewhere  those  powers  which  are  essential  corporate  franchises, 
will  be  illegal  and  subject  it  to  forfeiture.* 

But  it  seems  that  a  mere  negligent  or  mistaken  excess  of  power, 
will  not  of  itself  warrant  a  judgment  of  forfeiture.* 

When  a  corporation  has  given  instructions  to  its  agents,  in  ac- 
cordance with  its  charter,  for  their  guidance  in  the  conduct  of  its 
business  as  prescribed  by  that  instrument,  violation  of  the  instruc- 
tions by  the  mere  agents,  without  the  knowledge,'  connivance, 
acquiescence  or  approbation  of  the  corporation,  affords  no  ground 
for  forfeiture." 

Corporations  of  a  quasi  public  character,  such  as  railway,  turn- 
pike, telegraph,  and  gas  companies,  may  not,  in  the  absence  of 
special  authority,  dispose  of  their  property  or  franchises  in  any 
way  calculated  to  disable  them  from  discharging  their  duties  to 
the  public,  and  for  such  acts  their  charters  are  subject  to  for- 
feiture,* 

In  several  very  recent  cases,  where  a  corporation  had  entered 
Into  a  trust  combination,  the  object  of  which  was  to  destroy  com- 
petition in  an  article  of  commerce  and  create  a  monopoly  therein, 
its  charter  was  decreed  forfeited.  Such  an  act,  besides  being 
ultra  vires,  is  against  public  policy,  as  being  in  restraint  of  trade* 

The  courts  of  one  state  may  not  revoke  or  annul  a  corporate 

1.  People  I'.  Oakland  Countj  Bank,  property  put  Into  the  hindi  of  ■  re- 

I  Dougl.  (Micb.)38].  SeeslBoThomp-  ceiver. 

BOn  v.  Waters,  2j  Mich.  341 ;   11   Am.  UndersimiUr  facte,  in  State  t>.  Atch- 

Rep.  243 ;  Underwood  v.  Waldron,  ta  iaon.  etc.,  R.  Co.,  34  Neb.  143 ;  8  Am. 

Micb.  91;  Detroit  P.  &  M.  Ins.  Co.  v.  St.  Rep.  164,  the  court  declared  that 

Judge,  13  M  icb.  494.  such  consolidation  was  ground  for  for- 

9.   For   example,   in   State   v.    Mer-  feiture,  but  confined  the  judgment  to 

chants',   etc.,   Ins.   Co.,   8   Humph,  ouster   from   that   particular   traosac- 

(Tenn.)  135,  It  was  held  that  the  ac-  tion.     See  aufra,  this  title,  Conlracli 

t  i  o  n   of  the   respondent   in    loaning  Unfitting  Corforationi  for  Perform- 

money  at   a   higher  rate   than  was   at-  amce  gf  Publir  Duties. 

lowable  throu^  a  mistaken  idea  of  Its  B.  See  Trade  Combinations  and 

powers, -was   not  a   fatal   abuse  ol   its  Corporate  Trusts,  vol.  36,  p.  339.  In 

charter.     See  also   State   v.   Consoll-  People  f.  North  River  Sugar  Refining 

dated  Coal  Co.,  46  Md.  i;  Peoples.  Co.,  iii  N.Y.sSz;  iSAm.  St.Rep.S43, 

Kingston,  etc.,  Turnpike  Road  Co.,  33  tbe   defendant   was  one  of   the  com- 

Wend.  (N,  Y.)  103;  35   Am.  Dec.  551.  panics  forming  tbe   sugar  trust,     AH 

S.  Tuscaloosa  Scientific,  etc.,  Assoc,  tbe  shareholders  of  the  defendant  (in 

V.  State, ^8  Ala.  54.  pursuance  of  a  former  agreement) 

4.  SeeCoRPURATiONS,vol.4,p.373f'  joined   in   selling  tbe   entire  stock  to 

el  srg.;  Com.  i'.  Tenth  Mass.  Turn-  one  Searles,  one  of  the  trustees  of  the 

pike  Co.,  J  Cush.  (Mass.)    109;  State  sugar  trust,  who  proceeded  to  operate 

f.  Pawtuxet  Turnpike  Co.,  8  R.  I.  531 ;  the   company  in   the  interests   of   the 

94  Am.  Dec,  133.  trust.     The    decision   contained  two 

In  East  Line,  etc.,  R.  Co.  v.  State,  points:  first,  that  the  act  of  the  share- 
75  Tei.  434,  the  respondent,  a  railroad  holders  in  selling  out  their  shares  to 
ch.-irtered  under  the  laws  of  Texai  and  the  trust,  was  the  act  of  the  corpora- 
doing  business  In  that  state,  was  sold  tion ;  secondly,  that  the  object  of  the 
to  the  Mo.,  Kan.  &  Texas  Ry.,  a  com-  trust  was  in  restraint  of  trade  and  il- 
peting  road ;  forfeiture  of  the  respond-  legal,  and  that  the  act  of  the  corpora- 
ent's  charter  was  decreed,  and  its  tion  in  joining  this  "trust"  was  so 
416 
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charter    granted    by  the   laws  of  another   state,  but  they  may 

withdraw   franchises  granted  to  such  a  corporation  by  their  own 
state,  when  justified  by  the  facts,  and,  by  injunction  or  otherwise, 
prevent  the  corporation  carrying  on  business  therein  in  violation 
of  its  laws.* 
b.  How  Enforced. — The  subject  of  the  modes  of  proceeding 

■ouch  against  public  policv  as  tc 
mj  a  forfeiture.     Finch,  t..  In  a 

tremely  able  opinion,  said  :  "Andjet  agieregatio 

it  is  ar^ed  that  the  corporation,  tbe  The  next  caae  was  that  of  the  whl»- 

legal  entity,   has  done  nothing;    that  kv  trust    The  Nebraska  Distilling 

Searles  was  guilty,  but  the  corporate  Co.,   by  vote  of   all  the  shareholders, 

robe    that    enveloped  him   was  inno-  sold  all  its  property  to  trustees  In  trust 

cent,  and  so  he  must  be  left  to  wear  it  for  the  Distillen'  and  Cattle- Feeden' 

undisturbed;  that  while  ell  that  was  Trust,  the  official  name  of  the  whis- 

bnmao  and  could  act,  had  sinned,  yet  ky  trust.     It  was  held  that  inasmuch 

the  impalpable  entity  had  not  acted  at  a«  the  object  of  the  whisky  trust  was 

all  and  must  go  free.     I  think  there  to   destroy   competition   and   create  a 

maybe  actual  corporate  conduct  which  monopoly,  the  action  of  the  defendant 

is  not  formal   corporate    action;  and  corporation  was  a  breach  of  its  duty  to 

where  that  conduct  Is  directed  or  pro-  the  state  that  demanded  its  dissolution. 

State  v.  Nebraska   Distilling   Co.,   19 

Neb.  700. 

_._   tality  which  can  posa'ess  and  The  third  case  was  decided  bv  the 

wield  tlie  corporate  franchise,  that  con-  supreme  court  of  Ohio  in  March, 
duct  is  of  a  corporate  character,  and  if  1S91.  The  shareholders  of  the  SUnd- 
iltegal  and  injurious  may  deserve  and  ard  Oil  Co.,  an  Okio  corporation,  en- 
receive  the  penalty  of  dissolution."  In  tered  Into  an  agreement  with  certain 
same  caae  at  page  625,  the  same  judge  other  companies  and  certain  parties  as 
obaerres:  "As  corporate  grants  are  al-  trustees,  for Ihefortnation  of  ihe  Stand- 
ways  assumed  to  have  been  made  for  ard  Oil  Trust.  By  this  agreement  it 
the  public  benefit,  any  conduct  which  covenanted  that  corporations  should  bo 
destroys  their  normal  functions,  and-  formed  in  each  of  several  states  as  soon 
nuims  and  cripples  their  separate  ac-  as  possible,  and  that,  upon  the  forma- 
tirity.  and  takes  away  their  free  and  tion  of  such  companies,  ihe  parties  to 
independent  action,  must  so  far  dis-  this  agreement  [among  whom  were 
appoint  the  purpose  of  their  creation  the  shareholders  of  Ihe  defendant), 
OS  to  affect  unfavorably  Ihe  public  in-  would  transfer  their  property  to  such 
terest;  and  that  to  a  much  greater  ex-  new  companies.  It  was  held  that  the 
tent  when  beyond  their  own  several  action  of  the  shareholders  was  the  cor- 
aggregations  of  capital  they  compact  porate  act  of  the  defendant,  and  as  such 
them  all  into  one  combination  which  was  properly  punishable  by  forfeiture. 
stands  outside  of  the  ward  of  (he  state,  But  the  judgment  was  the  annulment 
which  dominates  the  range  of  an  en-  of  this  particular  agreement  and  not 
(ire  industry,  and  puts  upon  the  mar-  forfeiture,  because  the  attorney  gen- 
ket  a  capital  stock  proudly  defiant  of  eral  had  failed  to  comply  with  the 
actual  values,  and  capable  of  an  un-  provision  of  the  Okie  statutes  requir- 
limited  expansion.  It  is  not  a  sufficient  ing  suit  to  be  instituted  within  five 
answer  to  say  that  similar  results  may  years  from  the  date  of  the  agreement, 
beiawfully  accomplUhed;  that  an  In-  State  v.  Standard  Oil  Co.,  49  Ohio 
dividual  having  the  necessary  wealth  St.  117. 

might  have  bought  all  these  refineries,  1.  State   v.    FIdelitv,    etc.,   Ins.   Co. 

manned   them  with    his  own   chosen  (Ohio,  1891],  37  Am.  &  Eng.  Corp.  Cas. 

agents,  and  managed   them  as  a  group  tfi-x  \  State  -v.  Fidelity,  etc.,  Ins.  Co.,  39 

at  his  sovereign  will ;  for  it  is  one  thing  Minn.  338;  Sute  v.  Western  Union  L. 

for  the  state  to   respect  the   rights  of  Ins.  Co.,  47   Ohio   St.   167;  Talbott  v. 

ownership  and  protect  them  out  of  re-  Fidelity,  etc^  Ins-  Co.,  74  Md.  536;  35 

gard  to  the  business   freedom  of   the  Am.  &  Eng-  Corp.  Cas.  j6i  ;   Stale  v. 

citizen,  and  quite  another  thing  to  add  Fidelity  &  Gas.   Ins.  Co.,  77  Iowa  648; 

to  that  possibility  a  further  extension  26  Am.  &  Eng.  Corp.  Cas.  ii ;  State  v. 
37  C-  of  L.— J7                           417 
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against  a  corporation  to  forfeit  its  franchises  has  been  thoroughly 
treated  in  other  parts  of  this  work.' 

c.  Waiver. — The  state  may  exact  the  forfeiture  of  corporate 
rights,  or  waive  it,  as  may  seem  best  to  it  for  the  public  interests. 
Tne  waiver  may  be  implied  or  express,  as  by  subsequent  legisla- 
tive acts  recognizing  the  continued  existence  of  the  corporation.' 

Boston,  etc^  R.  Co.,  S5  Vt.  jjj;  Mer-  lature  directs  the  governor   to  borrow 

rick  V.  Van  Santvoordi  34   N.  V.  108;  money  from   the   bank, 

Silver  Lake  Bank  v.   North,  4  Johng.  ground  of  forfeiture  to  < 

Ch.  (N.  Y.)  373;  East  Llne.elCTK.  Co.  stltutes  a  waiverof  the  forfdtui 


Silver  Lake  Bank  v.   North,  4  Johng.     ground  of  forfeiture  to  cxiM,  thli  con- 
"'1.  (N.  Y.)  373;  East  Llne.elCTK.  Co.     stltutes  a  waiverof  the  forfdture. 

State,  75  Tex.  451;   Society,  etc.,  ».         In  Thomas  i'.   West  Jersey  R.   Co, 


S.)  464;  loi  U.  S.  71,  a  railroad  companj  incoT- 

ImportJDg.  etc.,  Co.  v,   Locke,  ^a  Ala.  porated  and  doing  business  under  the 

See  generally.  Foreign  CI^orpo-  laws  of  New  yersey  leased  Its  road  and 

IONS,  vol.  8,  p.  319.  rranchlses.    The   leaie  was  held  to  be 

I.  See   Corporations  (Privati),  ultra  vires  b.dA  void.     While  the  lease 


vol.  4,  pp.  391,  303;  FoRPBlTURB,  vol.  was  In  operation,  an  act  was  passed  bv 

8,  p.  445;  Information  (Criminal),  the  .A^ew  ^erjey  legislature  making  it 

vol.   10,   p.   709  et    leg.;   Q,i'a   War-  unlawful    for    "directors,    lessees,    or 

RANTO,  vol.  ig,  p.  660;  Scire  Facias,  agents"  of  that  road    to  charge   more 

vol.  II,  p.  S79  «/ je;.  than    specilied  rates.     It   was    argued 

9.  Com.  V.  Union  F.  Ins,  etc.,  Co.,  that  the  use   of  the  word  "  I  e  s  s  e  es" 

L Mass.  330;  4A1n.Dec.jo;  People  11.  operated  r  ratification  ofthe  lease,  but 

IS  Angeles  Electric  R.  Co.,  91  Cal.  this  was  negatived  by  the  court  in  the 

338;  People  f.  Ulster,  etc.,  R.  Co..  138  following  language  :  "  It  is  not  by  such 

N.  Y.  340  ;   Atty.  Gen'l  v.  Petersburg,  an  incldenul  use  of  the  word   'lessees' 

etc.,   R.   Co.,   6  Ired.   (N.   Car.)   456;  in  an  effort  to  make  sure  that   all  who 

Snell  v.  Chicago,  133  III.  4U',  State  t>.  collected  fares  should  be  bound  by   the 

Minnesota  Cent.  R.  Co,  36  Minn.  361 ;  law,  that  a  contract,  unauthorized  by 

State  V.  Mississippi,  etc.,   R.   Co,   10  the   charter   and  forbidden  by   public 

"       '            Manhattan  Co,  policy,  is  to  be  made  valid  and  ratified 

;  Farnsworth  v.  by  the  state." 

_.^i._._  In  People  K,  Phoenix  Bank,  34  Wend. 

,  (N.  Y.)   431  ;  35   Am.   Dec.   634,  it  is 

etc,   R.   Co.,   4  Gill   &  J.  [Md.)   127;  held,  that  where  by  the  act  Incorporat- 

Com.  V.  AllegheDT  Bridge  Co.,  10  Pa.  iug  a  bank,  the  le^slature  reserves  the 

St.  i8j;  People  u.  Kingston,  etc.  Turn-  power  of  annually  appointing  oneof  the 

pike  Road  Co.,  33  Wend.  (N.  Y.)  193;  directors  of  the  institution,  and  an  In- 

35   Am.   Dec.   s5'  '•  feopje  v.  BHstal,  formation  in  the  nature  of  a  quo  tuar- 

etc.,  Turnpike  ftoad  Co.,  33  Wend.  (N.  raulo  is  filed  against  it  for  a  misuser  of 

Y.)  313.  its  franchises,  an   appointment  of  a  di- 

"The   allied    forfeiture   bj     .    .     .  rector  by  the  governor  and   the  senate 

the  railroad  company  ofallor  any  part  subsequently  to  the    filing  of   the   in- 

of  its  corporate  rights,  powers  or  privl-  formation  is  not  a  waiver  of  the  for- 

leges,  Is,  therefore.  Impertinent  to  the  feiture.     The    legislature   alone    may 

present  controversy.     If  it  were  materi-  waive  such  forfeiture. 

a1,  the  successive  legislative  enactments  And   where,  in  que   ■aarran/a 

in  recognition  of   its  existence,  and  in  ceedings   to  oult  a  foreign  insu 

confirmation  and  extension  oflts  powers  company  from  the  right  to  do  business 

to   which   reference  has   already  been  prohibited   by   the   taws  of    Oiio,  the 

made,     .     .     .     would  operate  as  a  re-  defense  was  set  up  that  the  offense  had 

mission  and  waiver  In  respect  of  any  been  condoned  by  the  issue  of  a  certifi- 

cause  of  forfeiture  previouslv  existing.  cate  to  the  offending  corporation  by  the 

/■er  Sandford,  J .,  in  Central'Crosstown  Oiio  superintendent  ofinsurance,  Min- 

R.  Co.  II.  Twenty-third   St.  R.  Co,  54  shall,  J,  said  :  "  We  are  of  the  opinion 

How.  Pr.  (N.  Y.  Super.  Ct.)  168.  that  the  issuing  of  a  license  to  a  (or- 

In  State  v.  Real  Estate  Bank,  5  Ark.  eign  insurance  company  to  do  businew 

-  '      -   ■        "-   .  109, it  wsB  held   that  in  this  slate  is  a  ministerial  and  nota 
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The  waiver  of  the  right  to  claim  forfeiture  confers  no  new 
r^hts  upon  the  corporation.  It  is  merely  the  surrender  by  the 
sovereign  of  a  right  reserved  to  itself  upon  the  original  grant.' 

The  state  may  not  be  estopped  from  instituting  quo  -warranto 
proceedings  against  a  private  corporation  for  the  usurpation  of 
rights  and  franchises,  upon  the  ground  that  it  has  been  recog- 
nized as  a  corporation  by  a  municipality  of  the  state.' 

VXFIRX — (See  also  Arbitration,  vol,  i,  p.  689).— An  umpire 
is  a  person  whom  two  arbitrators,  appointed  and  duly  authorized 
by  parties,  select  to  decide  the  matter  in  controversy,  concerning 
which  the  arbitrators  are  unable  to  agree.  His  province  is  to 
determine  the  issue  submitted  to  the  arbitrators  on  which  they 
have  failed  to  agree,  and  to  make  an  award  thereon  which  is  his 
sole  award.  Neither  of  the  original  arbitrators  is  required  to  join 
in  the  award,  in  order  to  make  it  valid  and  binding  on  the  par- 
ties. In  the  absence  of  any  agreement  or  assent  by  the  parties  to 
the  controversy,  dispensing  with  all  civil  hearing  by  the  umpire, 
it  is  his  duty  to  hear  the  whole  case,  and  to  make  a  distinct  and 
independent  award  thereon,  as  the  result  of  his  judgment.  He 
stands,  in  fact,  in  the  same  situation  as  a  sole  arbitrator,  and  he  is 
bound  to  hear  and  detennine  the  case  in  like  manner  as  if  it  had 
been  originally  submitted  to  his  determination.' 

infAVOIBAKiS — (See  also  Inevitable  Accident,  vol.  10,  p. 
601 ;  Act  of  God,  vol.  i,  p.  173  ;  Accident,  vol.  18,  p.  82).— 
See  note  4. 


■Dthoritj  of  law."     State  v.  Fidelltj-,  u.  Ottawa  Hydraulic  Co.,  1 15   III.  i 

etc..  Ins.   Co.(Ohio).37   Am.  &   Eng.  >.  Atty.    Gen'l    v.    Hanchett,     41 

Corp.  Cas.  ^83.     See  aleo  State  v.  Fi-  Mich.  436. 

delit;,  etc.,  IDB.  Co.,39  Minn.  jiS.  8.  Haven   u.  WlnntRimmeC   Co.,  11 

1.  Matter  of  New  York  El.  R.  Co.,  Allen  (Maaa.)  384;  87   Am.   Dec.  713; 

£iN.  Y.338.  Here  it  waa  held  that  a  Ingraham  t.  Whltmore,  75  111.  30; 
giilatlve  act  waiving  the  right  to  Wation  on  Arbitration  (3d  ed,)  100; 
claim  the  forfeiture  of  the  railroad's  McKlnstry  v.  Solomons,  i  Johns.  (N. 
charter  was  not  in  violation  of  a  con-  Y.)  s7;  13  Johns.  (N.  Y.)  27;  Bates  v. 
stilutional  prohibition  against  laws  Cooke,  9  B.  &  C.  407;  17  E,  C.  L.  407; 
conferring  exclualve  franchises,  etc.  /■  re  Salkeld,  11  Ad.  &  El.  767;  40  E. 
But  where  a  corporation  engages  In  C.  L.  189;  Passmore  t:  Petllt,  4  Datl. 
another  and  entirely  different  business  (U.  S.)  171.  So  a  testator  may  appoint 
from  that  contemplated  by  Its  charter,  his  executor  as  umpire  to  decide  dis- 
so  that  there  ie  ground  (or  forfeiture.  If  puted  questions  as  to  his  intentions. 
the  legislature,  during  the  existence  of  American  Board,  etc..  of  Foreign  Mis- 
such  ground  of  forfeiture,  passes  a  law  sione  v.  Terrj',  15  Fed.  Rep,  700. 
amending  the  act  under  which  it  was  4.  nuToidaiblB  caanaltf,  as  the 
organized.  In  which  its  corporate  exist-  term  is  used  in  a  lease  to  limit  the 
ence  Is  clearly  recognized,  Its  acquiU-  lessee's  liability  to  pay  rent,  has  been 
tloni  confirmed,  its  powers  enlarged  held  to  comprehend  only  damage  or 
and  new  ones  conferred,  so  as  to  em-  destruction  arising  from  supervening 
brace  its  business  as  then  conducted,  and  uncontrollable  force  or  accidents; 
•uch  amendatory  act  will,  In  effect,  con-  that  is,  events  or  accidents  which  hu- 
stltute  a  new  charter  and  operate  as  a  man  prudence  and  (oreaight  could  not 
waiver  of  any  cause  of  forfeiture,  and  prevent;  and  not  to  extend  to  a  mere 
the  corporatkin  may  subsequently  en-  wat)t  of  repair  arising  from  lapse  of 
4X9 
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I.    UNBECOMING—UNBORN  CHILDREN. 


ITNSECOHINa. — See  note  I. 

UVBOSK  CHItDEEM'.— (See  also  INFANTS,  vol.  lo,  p.  624,) 
In  regard  to  the  right  of  a  person  to  sue  for  injury  or  loss  sus- 
tained while  en  ventre  sa  mere,  the  few  adjudged  cases  indicate 
that  such  a  right  exists.* 


time.  Welles  v.Ca»tles,3Gray  (Mass.) 
313.  See  bIbo  Crystal  Spring  Distill- 
ery Co.  V.  Cox,  49  Fed.  Rep.  jsj.  A 
boiler  explosion  has  beenheld  to  be  such 
an"  unavoidable  casualty."  Phillips  v. 
Sun,  etc.,  Co.,  lo  R.  I.  458.  See  also 
Landlord  and  Tenant,  vol.  12,  p. 
741;  Casualty.voI.  3,  p.  37. 

ITtiAvaldaUe  Aoeldaut — BUI  of  Lad- 
InS. — To  constitute  an  unavoidable  ac- 
cident, within  a  stipulation  in  a  bill  of 
lading  that  a  veisel  shall  not  t 
for  losses  ^j  such  accidents,  there  must 
be  a  via  major ;  the  interfering  cause 

must  be  Irresistible.  A  loss  occurring  the  mall,  when  the  writ  might  havi 
from  the  breaking  of  an  appurtenance  been  mailed  earlier,  was  not  an  "  un- 
of  the  vessel  Is  not  included,  although  avoidable  accident." 
the  thing  broken  was  tested  and  ap-  1.  Conduct  TTnbecainliiK  ftn  OlBeer.— 
peared  sound,  and  broke  in  conse-  Ab  to  tlie  meaning  of  this  term,  as  ap- 
'  a  hidden  Saw,  Central  Line    pUed  to  the  police  force,  see  People  x< 


limit  the  case  to  a  cause  which  no  pos- 
sible diligence  could  guard  t^alnst,  but 
an  unforeGeen  cause,  preventing  the 
service  of  the  writ,  where  due  diligence 
has  been  used,  tiy  the  creditor,  to  com- 
mence his  suit  seasonably,  by  the  due 
and  ordinarjF  course  of  law,"  Bullock 
V.  Dean,  11  Mel.  (Mass.)  15-  And  in 
that  case  it  was  held  that  a  misdescrip- 
tion of  the  residence  of  the  defendant, 
which  had  been  recently  changed,  tell 
iable     within  the  term. 

In  Lewis  o.  Smart,  67  Me.  »o7,  it  was 
held  that  a  failure  by  reason  of  delav 


of  Boats  V.  Lowe,  50  Ga.  509.  See  al; 
Accident,  vol.  i,  p.  83;  Reaves  v. 
Waterman,  1  Spears  (S.  Car.)  197. 

Unavoidable  is  synonymous  with  In- 
evitable, and  inevitable  or  unavoidable 
accidents  mean  any  accidents  produced 
by  physical  causes  which  are  Inevita- 
ble :  such  as  lightnines,  storms,  perils 
of  the  sea,  earthquakes,  Inundations, 
sudden  death  or  Illness.  Fish  v.  Chap- 
man, 3  Ga.  349.  That  unavoidable  ac- 
cident in  this  contieetion  is  synon' 
with  "  Inevitable  accident,'' 
!.  Davenport,  31  Tex.  616. 


Bell  (Supreme  Ct.),  3  N,  Y.  Supp. 


3.  Walkei 
18  L.  R.  Ir.  69.  This  was  an  action 
brought  on  behalf  of  the  plaintiff,  for 
injunes  sustained  while  the  plaintiff 
was  en  ventre  sa  mere,  and  while  its 
mother  was  traveling  on  the  railroad  of 
the  defendant  company.  Upon  de- 
murrer the  court  held  that  the  decla- 
ration setting  forth  these  facts  disclosed 
no  cause  of  action.    The  court  decided 

the  case  upon  the  following  grounds  : 

f'owler     Thatihe   statements  of  the  plaintiff's 
declaration   failed  to  fix  any  legal  Ha- 
In  Swindler  v.  Hilliard,  2  Rich.  (S.     billty  upon  the  defendant,  since  a  rail- 
Car,)  286,  it  was  held  that  "  dangers  of     road  company  does  not  insure  its  pas- 
fire  "   and   "unavoidable   accidents   bj    sengers  against  any  injury  that  maj' be 


IS  used  in  a  bill  of  ladi 
the  same  thing.     See  also  I: 
Accident,   vol,   10,   p,  601;    Act  ob 
God,  vol,  I,  p,  173. 

nnaTOld*.bl«  SULteri. — This  term  in 
a  bill  of  lading  has  been  heid  to  include 
Ice  and  cold.  West  v.  Steamboat  Ber- 
lin, 3  Iowa  534. 

iriiaTold«,t)l«  Acddwit — Berrice  of  Pro- 

OMa, — A  statute  provided,  where  a  wril 
failed  of  xufficlen' 
"  unavoidable 


ined    during    carriage ; 
plaintiff's  claim   must   be   based  upon 
some  breach  by  the   defendant   of  its 
duty,  either  arising  generally  hj  reason 
of  Its  position  as  a  common  carrier,  or 
by  reason  of   some   contract  with  the 
plaintiff;  no  Aa\y  on  the  part  of  the  de- 
fendant was  shown  upon  anyground, 
for  it  made  no   contract  with  reference 
rit     to  the  carriage  of  the  child,  received  no 
of    consideration    therefor,   and    did    not 
that  the  plain-     even  know  of  the  existence  of  the  child. 


might   have   further   time   within  or  the  condition  of  Its  mother.     This 

which  to  commence  his  action,     Shaw,  case  goes  no  farther  than  the  facts  in- 

C.  J,,   in    speaking   of  this   provision,  volved.     The  Lord  Chief  Justice   ex- 

sald :    "The  term    'unavoidable   acci-  presslj'  stated   that   the  court  did  not 

dent,'  we  think,  must  have  a  reasonable  decide  the  question  whether  an  action 

construction,   and   does   not  mean   to  would  or  would  not  lie  at  the  suit  of  a 
420 
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UNCONSCIONABLE  BARGAINS. 

Under  Lord  Campbell's  Act,  an  infant  may  claim  compensation 
fo«"  the  loss,  while  en  ventre  sa  mere,  of  an  immediate  relative.* 
imCHASTE  COHDUCT.— See  CHASTE,  vol.  3,  p.  157. 
TrncOVSCIOlTABLE  BASOAINB.— (See  also  CATCHING  Bar- 
^■A.iisj_  vol.  3,  p.  37 ;  Contract,  vol.  3,  p.  823 ;  Equity,  vol.  6,  p. 
"^3  ;  Fraud,  vol.  8,  p.  635 ;  Inadequate  Consideration,  vol. 
1^.  p.  325;  Rescission,  vol.  21,  p.  24;  Sales,  vol.  21,  p.  444; 
^**i:>UE  Influence.) 

■^n  unconscionable  bai^ain  has  been  defined  to  be  such  a  con- 
''^d:  as  no  man  in  his  senses,  and  not  under  a  delusion,  would 
^^-^e.  on  the  one  hand,  and  no  honest  and  fair  man  would  accept, 
''^  the  other.* 

(^^"^  bargain  will  not  be  considered  unconscionable,  and  set  aside, 

V       the  mere  inadequacy  of  price,  or  any  other  inequality  in  the 

^^ain;  because,  whether  the  price  is  inadequate  depends  upon 


cHld  to  crippled,  for  acts  done  to  the 
mother,  while  eitciente,  with  the  inten- 
tiDn  of  to  injuring  the  child.  CounBel 
for  the  plaintiff  cEted  Chose  cases  and 
mlhorilies,  both  of  the  civil  and  crim- 
iml  law,  which  hold  that,  In  legal  con- 
templation and  for  many  purposes  of 
the  law,  an  infant  en  ventre  sa  mere  is 
considered  in  esse. 

In  TbellusoD  v.  Woodford,  4  Ves. 
V7<  Mr.  Justice  BuUer,  in  replj  to  an 
■llegtUciD   of   counsel  that  a  child 


•Lei  u 


I  this 


Ititj.  B 


lonentlty  can 
""■  ne  may  ne  vouched  in  a  recov- 
"7.  though  it  is  for  the  purpose  of 
^UXng  him  answer  over  in  value.  He 
™aj  be  ficcutor.  He  may  take  under 
ihe  Statute  of  Distributions.  He  may 
Ulie  hj  devise.  He  may  be  entitled 
undFT  a  charge  for  raising  portions. 
He  mai'  have  an  injunction,  and  he 
nwy  haVe  a  guardian."  See  also  Rer 
"■  Senior,  i  Mood.  C.  C.  346;  Reg.  v. 
Weit,  ]  Car.  &  Kir.  784 ;  Austin  v. 
Great  W.  R.  R.  Co.,  L.  R^  i  Q^  B.  442. 
A  child  in  Hlere  is  considered  as  liv- 
ing for  Its  own  benefit,  but  not  to  fix  a 
period  of  time.  Blasson  v.  Blasson,  a 
DeG.J.  &  8.665. 

I.  InThe  Geo'r^e and  Richard,  L.R., 
3  Adm.  &  Ei:cl.466,  the  suit  was  for  limi- 
tation of  the  liability  resulting  from  a 
toUiiion  at  sea.  As  a  result  of  this 
collision  several  persons  were  killed, 
among  them  the  claimant's  father,  the 
claimant  being  en  ventre  sa  mere.  Sir 
Kobert  FhlUimore,  delivenng  the 
Ngment  of  the  court,  held  thai  the  in- 
"■"(nurt/re  would  be  entitled,  wilh- 
'"  tbe  meaning  of  Lord   Campbell's 


Act,  9  and  lo  Vict.,  ch.  93,  to  claim  for 
the  death  ofils  father,  and  reserved  leave 
to  it,  if  born  alive  witliin  due  time,  to 
prefer  its  claim  for  damages  before  the 
registrnr.  The  child  was  afterwards 
born  alive  and  its  claim  was  assessed. 
.0  W.  R.  .45. 

In  Nelson  v.  Galveston,  etc.,  R.  Co., 
78  Tex.  621 ;  48  Am.  Sc  Eng.  R.  Cas.  8, 
it  was  held  that  a  posthumous  child 
could  recover  damages  for  the  death  of 
his  father  by  the  negligence  of  a  rail- 
road, under  a  statute  ( Texas  Rev.  St., 
art.  2903],  providing  that  an  action  on 
account  of  injuries  causing  death  "shall 
be  for  the  sole  and  exclusive  benefit  of 
the  surviving  children,"  the  term  "  chil- 
dren "  including  a  posthumous  child. 
And  a  posthumous  child  Is  not  con- 
cluded from  suing  for  damages  for  Che 
death  of  his  father  by  a  suit  brought  by 
his  mother  and  another  beneficiary 
under  Che  statute. 

The  earlier  case  of  Blake  v.  Mid- 
land R.  R.  Co,,  18  Q^  B.  93,  turned 
upon  the  construction  of  Lord  Camp- 
bell's Act.  Mr.  Justice  Coleridge,  de- 
livering the  judgment  of  the  court, 
held  that  the  purpose  of  the  act  was 
pecuniary  compensation  for  the  in- 
jury sustained,  and  not  a  solatium  for 
wounded  feelings,  and  further,  speak- 
ing of  a  posthumous  child,  seems  to 
have  considered  that  s  u  c  h  a  child 
would  come  within  Che  purview  of  the 

1.  Chesterfield  v.  lanasen,  3  Ves. 
115,  fier  Lord  Hardwicke. 

"A  contract  so  obviously  unfair  that 
it  Is  inequitable  to  enforce  it;  a  con- 
tract  which   no   rational   man   would 
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UNCOUPLE  TED— UNDER. 

numerous  circumstances,  which  cannot  be  considered  by  the 
courts  without  setting  afloat  all  contracts  and  rendering  every- 
thing uncertain.* 

To  have  this  efTect,  the  inadequacy  or  inequality  must  be  so 
gross  or  manifest  as  to  "  shock  the  conscience  and  confound  the 
judgment  of  a  man  of  common  sense,"  and  furnish  satisfactory 
and  decisive  evidence  of  fraud.* 

But  there  are  cases  where  equity  will  not  relieve,  even  where 
there  has  been  gross  inadequacy  attended  with  circumstances 
which  might  otherwise  induce  it  to  act,  unless  the  parties  can  be 
put  in  statu  quo ;  for  instance,  in  cases  of  marriage  settlements,  tt 
cannot  unmarry  the  parties,  so  it  will  not  interfere  at  all.' 

In  some  cases  of  grossly  unreasonable  contracts,  relief  may  be 
had  at  law.* 

UVCOKPLETID. — See  note  5. 

UVSER. — The  term  "  under"  is  used  sometimes  in  its  literal 
sense  of  below  in  position  ;  but  more  frequently  in  its  secondary 

make  and  no   hooest  man  would  >c-  state  ft  to  a  mm  with  commoD  (cnae 

cept."     Cent.  Diet.  without  producing  an  exclamation  at 

1.  1  Bouv.  Init.  No.  3853  ;  Borrell  v.  the  inequality'  of  it." 
Oann,  2  Hare  440 ;  Copli  v.  Middle-         "  It  U  laid  that  If  the  Inadequacy  l>e 

ton,  2   Madd.409;  Warner  11.  Daniels,  lo  gross  and  manitect  that  it  cannot  be 

I  Woodb.  &  M.  (U.  S.)  no;  Erwln  v.  stated  to  a  man  with  common  sense 

Parham,  12   How.  (U.  S.)  197;  Crib-  without  shocking  the  conscience  and 

bins  V.  Markwood,  13  Gimtt  <Va.)  495;  confounding  the  judgment,  It  suffices 

67  Am.  Dec.  775.  of  itself,  in   the   absence  of  adequate 

In  GrifKtb  v.  Spratlej,  [  Coz.  ^3,  explanation,  to  prove  that  a  fraudulent 

It  was  said  that,  "The  value  of  a  thing  advantage  was  taken,  as  tt  Bhows  that 

is  what  it  will  produce,  and  It  admits  the  person  did  not  understand  the  bar- 

of    no   precise  standard.     One   man  gain  he  made,  or  that  he  was  so  op- 

majr  sell  his  property  for  less  than  an-  pressed  that  he  was  glad  to  make  It, 

other   would;  he   may  sell   under  the  knowing  its  inadequacy."     a  Minor's 

pressure  of  circumstances  which  may  Inst.  (3d  ed.)  "669. 
make  a  smaller  price  more  beneficial         >.  1  Story  Eq.  Jur.  (13th  ed.)  350;  I 

than  a  greater  would  have  been  under  Madd.  Ch.  Pr.   371 ;   North  v.  Ansell, 

different  circumstances.     If   courts  of  3  P.  Wms.  619. 

equity  were  to  unravel  all  these  lians-        4.  As,  for   example,  the  celebrated 

actions,  ther  would  throw  everything  horse-shoe  case,  where  a  party  stipu- 

into  conrusion  and  set  afloat  the  con-  lated  to  pay  for  a  horse,  a  barleycorn 

tracts  of  mankind."  a  nail,  doubling  It  every  nail,  and  there 

S.  How    V.    Weldon,   3   Ves.   ji6;  were  thirty-two   naiJs   la  the  horse's 

Gartslde   v.    Isherwood,  i    Bro.  C.  C.  shoes.     James  ii.  Morgan,  i  Lev.  iii; 

560;  Coles   i>.  Trecothick,  9  Ves.  350;  i    White     and    Tudor's     Lead.    Cas. 

Gwynne   v.   Heaton,  1   Bro.  C.  C.  9;  668,676. 

Peacock  V.  Evans,  16  Ves.3i7;  Osgood         B.  Sale  of  TTnoomplated  »■"""* — A 

V.  Franklin,  a  Johns.  Ch.  (N.  Y.)  275 ;  railroad   may  be   said  to  be  "  uncom- 

7  Am.  Dec.  513;  Juzan  v.  Toulmln,  9  Dieted  "  which   has  neither   station 

Ala.   66a;  44  Am.   Dec.  448;  McKln-  houses,  side  tracks,  nor  turntables,  nor 

ney  11.  Plnckard,  2  Leigh   (Vb.)   150;  rolling  stock  fit  for  use,  the  company 

31    Am.  Dec.  601 ;  Mayo   t>.  Carring-  having   leased  what   It   used   about  as 

ton,  19  Gratt.   (Va.)   107;  Howard   v.  long  as  It  could,  and  being  unable  to 

Edgell,  17  Vt,  9.  complete  Its  construction  bj  furnishing 

Lord  Thurlow,  In  Gwynoe  v.  Heaton,  what  is  necessary  for  Its  successful  op- 

1   Bro.  CO.  9,  says:  "It  must  be  an  eration.   Young  v.  Toledo  and   South 

inequall^  so  strong,  gross,  and  manl-  Haven  R.  Co.,  76  Mich.  485,  ftr  Sher- 

fest,  that  It  would  be  impossible  to  wood,  C.J. 
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UNDERGROUND  WATERS. 


g  of  inferior  or  subordinate.     "  Under  "  a  law  or  jurisdic- 
tion means  "  subject  to  "  the  law,  etc.* 

mSEBOBOTnn)  WATEBS.  — (See  also  Dam,  vol.  4,  p.  971; 
Drains  and  Sewers,  vol.  6,  p.  2 ;  Mines  and  Mining  Claims, 
vol.  IS,  p.  499;  Negligence,  vol.  16,  p.  386;  Nuisances,  vol. 
16,  p,  922 ;  Surface  Waters,  vol.  24,  p.  896 ;  Waters  and 
Watercourses.) 

1.  Deflnitlon,  433. 
[L  Water  FlowiDg  in  Defined  Ctiui- 

DeU,4i^ 
111.  Peicolktians ;  Wetla  and  Springs, 


I.  Rigkls  Tkarein — Diversion  or 

Itiierceftion  of,  435. 
1.  EjKt  of  Grant,  430. 
3.  Effect  of  Preacrif  lion  [See  alio 

Prrsckiftion,  vol.  19,   p.  6}, 

«'• 


4.  Effect  of  Motive  of  Act  of  A  f- 
frofriation,  433. 

5,  Pollution  of  Undtrgrovnd 
Waltrs  (See  also  Nuisances, 


— Injuries  Therefrom,  44]. 
I.  /■  General,  443. 
I.  Diversion  of  Surface  Streams 
by  ArtificiiU  Percolation,  444. 


I  DxrniTim. — Subterranean  or  underground  waters  are  of 
two  lands :  First,  underground  currents  of  water  flowing  in  de- 
fined and  known  channels ;  *  Second,  water  percolating  or  filter- 
ing through  the  ground  beneath  the  surface,  either  without  a 
definite  channel,  or  in  courses  which  are  unknown  and  unascer- 
tainable." 

1,  Milla  V.  Stoddard,  8  How.  (U.  means  of  excavations  only,  It  U  not 
S.)  356.  considered  aa    "known"  within    the 

Itadar  and  Bntijeet  M. — At  to  the  meaning  of  the  deiinitton.  Ewart  v. 
force  of  this  phraae  uied  in  a  convey-  Belfast  Toor  Law  Guardians,  9  L.  R. 
luce  with  reference  to  a  mortgage  ere-     Ir.  173. 

itedbjthegrantororBomeprior holder  In  Black  v.  Ball.ymcra  Com'rs,  L. 
of  the  propertj',  see  Mortgages,  vol.  R.,  ij  Ir.  474,  Chatterton,  V.  C.,  said  : 
'S'P-Sj^:  Merriman  t'.  Moore,  90  Pa.  "The  onus  of  proof  lies,  of  course,  on 
St.  j8;  Taylor  u.  Mayer,  93  Pa.  St.  43;  the  plaintiff  claiming  the  right,  and  It 
Morris'  Appeal,  88  Pa.  St.  368 ;  Elliott  lies  upon  him  to  show  that,  without 
V.  Sackett,  108  U.  S.  140;  Fiske  v.  opening  the  ground  by  excavation,  c 
Tolman,  134  Mass.  356;  Implied  '  ' 
CoviNANTS,  vol.  a,  p.  9315. 

Dsdar  RotMt.— See  Payment,  vol. 
18,  p.  319. 

Vnder  OurUt — See  Dbputv,  vol.  5, 
p6js. 

Dodw  L«aa*. — See  Landlord  and 
TiNANT,  vol.  11,  p.  658;  Lease,  vol. 
13.  p.  1036. 


I  connection,  'defined' 
tn«ans  a  contracted  and  bounded  cban- 
Dfl,  though  the  course  of  the  stream 
may  be  undefined  by  human  knowl- 
edge; lod  '  known,'  which  Is  not  here 
•ynonymoua  with  'visible,'  refers  to 
knowledge  by  reasonable  inference." 
Gould  on  Waters  (ad  cd.),  f  181. 

Where  the  existence  of  a  subterra- 
■Hao  channel   can   be  ascertained   by 


abstruse  specula- 
tions of  scientific  persons,  men  of  ordl- 
narj  powers  and  attainments  would 
know,  or  could  with  reasonable  dili- 
gence ascerjain,  that  the  stream,  when 
It  emerges  into  light,  comes  from,  and 
has  flowed  through,  a  defined  subterra- 
nean channel." 
nMumptlon  Ai  ta  OndatgrovBd  Wa- 
e  Hand,  vol.9,  t«n.— In  Hanson  v.  McCue,  43  Cal. 
303 ;  10  Am.  Rep.  399,  it  was  held  that 
in  a  controversy  respecting  the  use  of 
the  waters  of  a  tunnel,  where  there  is 
nothing  to  show  that  it  is  defined  by 
anj  flowing  stream,  it  must  be  pre- 
sumed to  be  formed  from  the  ordinary 
percolations  of  water  in  the  soil.  See 
also  Ocean  Grove  Camp-Meeting  As- 
soc. T/.  Asbury  Park  Com'rs,  40  N.  J. 
Eq-  447- 
8.  Gould  on  Waters  (3d  ed.),  4  380. 
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T4t«rn»wbvin     UNDERGROUND  WATERS. 

n.  Wateb  FLOwnie  nr  SBnazD  CEAnrsu.  —  No  distinction 
exists  between  subterranean  and  surface  waters,  arising  from  their 
location,  but,  as  in  the  case  of  surface  streams,  if  the  undei^round 
waters  are  well  defined  and  constitute  a  regular  stream,  one  can- 
not so  divert  it  as  to  interfere  with  the  rights  of  the  owner  below.* 
It  is  not  necessary  that  the  flow  should  be  continued;  it  must, 

The  word  "  percolate,"  *»  used  in  the     stDk,  if  it  floi 
cases  relating  to  the  right  ot  landown- 

designates  anj-  flowage  of  sub-surtace 
water,  other  than  that  of  a  running 
stream,  open,  viEibie,  and  clearly  to  be 

traced.    Hosier  t^,  Caldwell, 7  Nev.  363.  Bowser,  29  Pa.  St  60. 

"Percolating   waters  collected  or  In  Dickinson  f.  Grand  Junction  Ca- 

falhered  in  a  stream  running  in  a  de-  nai  Co.,  7  Exch.   2S],  Parke,  J.,  said: 

ned  channel,  constitute  propertj,  or  "Where    water    is    on   the  surface,  the 

incidentE  of  property,  which  maj  be  right  of  theownerof  theadjoinlngland, 

acquired  bj  grant,  express  or  implied,  the   usufruct   to   that  water,   is  not   a 

or  bj  appropriation,  and  when  rights  doubtful   matter  of  fact      .     .     .     and 

inauch  percolating  watersare  acquired,  indeed,  if  the  course  of  a  subterranean 

the  owner  cannoi   be  divested  thereof  stream  were  well  known,  as  is  the  case 

by   the   wrongful   acts   of  another."  with  many   which   sink   underground, 

CfroSB   V.   KltlB,   69  Cal.  217;  5S  Am.  pursue  for  a  short  space  a  subterranean 

Rep-  558-  course,  and  then  emerge  again,  it  should 

In  a  controversy  respecting  the  use  never  be  contended  that  the  owner  of 

of  the  waters  of  a  spring,  where  there  the  soil,  in   which   the   stream   flowed, 

was  nothing  to  show  that  it  was  sup-  could  not  maintain   an  action  for   the 

plied  by  anv  defined  flowing  stream,  it  diversion  of  it  as  if  it  took  place  un- 

was  held,  tnat  It  must  be  presumed  to  der  such  circumstances  as  would  enable 

be  formed   by   the   ordinary  percola-  him  to  recover  if  the  stream  iiad  been 

(ions  of  water  in  the  soil,     Hanson  i'.  wholly  above  ground." 

McCue,  41  Cal.  303;  10  Am.  Rep.  199.  And  in   Wi)eatley  b.  Baugh,  2$  Pa. 

1.  Grand  Junction  Canal  Co.!'.  Shu-  St.   528;  64  Am.  Dec.  731,  Lewis,   C. 

«ir,  L.  R^  6  Ch.  -^3 ;   Cbasemore  v.  J.,  recognizing  the  d  istin  ction   be- 

ichards,  7  H.  L.  Cas,  349;  Dickinson  tween   mere  percolation   and   well-de- 

V.  Grand  Junction  Canal  Co.,  7  Exch.  fined  underground  streams,  said :     "  In 

a8a;  Cross  v.  Kitts,  69   Cal.    317;  58  limestone  regions  streams  of  great  toI- 

"    "  "  "     I  43  ■  

then  emerce  from   ,  ,_. 

machinery  of  every 

erlee,  67  Iowa  66;  Taylor  v.  Welch,  description,  or  supplying  towns  and 
6  Oregon  198;  Redman  i'.  Forman,  S3  settlements  with  water,  all  for  the  pur- 
Ky.  214;  Keeney  Ti.  Carillo,  2  N.  Mex.  poses  of  life.  To  say  that  these  Gtreams 
4S0;  Smith  V.  Adams,  6  Paige  (N.  Y.)  might  be  obstructed  or  diverted,  mere- 
IBS  I  Lybe's  Appeal,  106  Pa.  St.  6a6;  51  ly  because  they  ran  through  sub  terra- 
Am.  Kep.  542;  Collins  v.  Chartiera  nean  channels,  is  to  forget  the  rights 
Valley  Gas  Co.,  131  Pa.  St.  143;  17  Am.  and  duties  of  man  in  relation  to  Sowing 
St.Rep.791;  Strait  i>.  Brown,  T6Nev.  water.  But  to  entitle  the  stream  to  the 
317  :  40  Am.  Rep.  497;  Swett  v.  Cutts,  consideration  of  the  law,  it  is  certainly 
50  N,  H.  439;  9  Am.  Rep.  276;  Delhi  necessary  that  it  be  a  watercourse  In 
i>.  Youmans,  jo  Barb.  (N.  Y.]  316,  the  proper  sense  of  the  term."     But  see 

Where  subterranean  water  emerges,  Ilaldeman  v.  Bruckhart,  45  Pa,  St.  514; 

and  afterward   sinks  and   re-emerges,  84  Am.  Dec.  511. 

Ifits  entire,  exact  course  can  be  traced,         In  Hale  r.  Mc Lea,  53  Cal.  jSi.asub- 

thc  proprietor  of  the  land  at  the  lower  lerranean  stream  was  held  to  be  a  well- 

part  will  be  protected  againstthediver-  defined   channel,  where  its  course  was 

aion  of  the  water.     Saddler  v.  Lee,  66  marked   b3'   shrubs  and   bushes  which 

Ga.  45 ;  41  Am.  Rep.  63.  would  grow  nowhere  save  above  such 

The  fact  that  a  stream  flows  into  a  waters. 
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however,  be  well  known  and   notorious.*     A  stream  which  can 
only  be  ascertained  by  excavation,  is  not  such  a  stream,* 

iSL  Pescolatiohi  ;  Welu  ahd  SfbixiH — 1.  Eighta  Therein — Si- 
Ttnioii  or  Interoeption  of. — The  correlative  rights  of  adjoining  pro- 
prietors in  reference  to  running  streams,  whether  on  the  surface  or 
subterranean,  and  the  general  principles  relating  thereto,  have  no 
application  to  undefined  subterranean  waters  which  are  merely 
the  result  of  natural  and  ordinary  percolations  through  the  soil ; 
such  waters  are  a  part  of  the  land  itself,  and  belong  absolutely  to 
the  proprietor  within  his  territory  ;  and  it  has  been  well  settled,  by 
a  long  and  unbroken  line  of  authority,  that  a  proprietor  of  land 
may  dig  a  well  upon  his  own  premises,  mine,  drain  it,  or  in  any 
way  change  its  natural  condition,  even  though  in  so  doing  he 
may  intercept  or  impede  the  natural  underground  percolations, 
the  sources  of  supply  of  his  neighbor's  spring  or  well.'     He  may 

1'  Sbively  V.  Hume,   lo  Oregon  76;  84;  71  Am,  Dec.  49J   Chase  v.   Silver- 

ChistB.  Silverstone,  6j   Me.   17s;  16  itone,  6j   Me.  175;   16  Am,  Rep.  419; 

Am.  Rep.  419 ;  Ewart  ti.   Belfast  Poor  Chatfield  v.  Wilson,  38  Vt.  49;  31  Vt 

U»  Gmrdians,  L.  R.,  9  Ir.  17a.    The  358;  Clark  v.  Conroe,  38  Vt.  469;  New 

'•ct  that  the  water  tailed  to  flow  from  Albany,-  etc.,   R.   Co.  ».  Peler«on,  14, 

I  spring,  when  the  water  was  drained  Ind.  111;  77  Am.  Dec.  60;  Taylor  v. 

jrom  1  natural  ttasln  on  higher  ground,  Fickae,  64  Ind.  167;  31  Am,  Rep.  114; 

'>°oiofitseirsiif1icient toshow thaCthe  Greencastle  11.  Hazelett,  23  Ind.   189; 

*<tereowed  in  a  well-detined  channel.  Benthall    v.    Seifert,    77  Ind.  103; 

TaHor  t.  Welch,  6  Oregon  200,  Cairo,  etc.,  R.  Co.  v.  Houry,  77  Ind. 

'■  Chuemore  v.  Richards,  7   H.   L.  364;  Bloodgood   v.  Ayres,   108  N.  Y. 

'^'''349.  Buteee  Burroughs  v.Saterlee,  400;  i  Am.  St.  Rep,  443:  Ellis  v.  Dun- 

*J lows 396;  j6  Am.  Rep.  350.  can,  11  Barb.  (N.  Y.)  130;  Goodale  v. 

y  Cbasemore  i>.  Richards,  7   H.   L.  Tuttle,  19  N.  Y.  459;  Smith  v.  Adams, 

C«.  Jm;  Hammond  v.   Hall.  10  Sim.  6  Paige  (N.  Y.)  435 ;  Radcliffr.  Brook- 

w;   Reg.   -11.   Metropolitan    Board  of  Ijn,  4  N.  Y.   193;   53  Am.   Dec.   357; 

works,  J  B.  &  S.  710;  113E.C.  L.708;  Pixley  v.  Clarlt,  35  N.  Y.  .sio;  91  Am. 

Dickinson  f.  Grand  Junction  Canal  Co.,  Dec.  71;  Barkley  v.   Wilcox,  86  N.  Y. 

7  Etch.   1S3;    Balston   t>.  Bentted,  I  147;  40  Am.  Rep.  519;  Bliss  i>.  Greeley, 

Csinpb.  463;  Galgay  I'.  Grtat  Southern  45  N,  Y,  671;  6  Am.  Rep.  157;  Phelps 

R.Co,4  Ir.   C.  L.  456;   Greatrex   v.  u.  Nowlen,  72  N.  Y.  39;  iSAm.  Rep. 

Kajward,   8   Exch.   391;   Stainlon    v.  93;  Delhi  v.   Youmans.   tfi  Barb.  (N. 

Woolrych.aj  Beav.  315;  Wheatlej  i-.  Y.)  316;  45  N.  Y.  363;6  Am.  Rep.  100; 

Baugfa.  35  Pa.   St.  528;  64  Am.  Dec.  Bassett  v.  Salisbury   Mfg.  Co.,  43   N. 

pi;  Coleman  i>.  Chadwick,  80  Pa.  St.  H.   573;   81   Am.   Dec.   179;   Swett  v. 

8i;jiAm.   Rep.  93;   Trout   v.    Mc-  Cutts,  50  N.  H.  439;  9  Am.  Rep.  176; 

Donald,  83  Pa.  St.   144;   Haugh'g  Ap-  Mosier  r..  Caldwell,  7  Nev.  363 ;  Strait 

peil,  [01  Pa.  St.  4]  ;  48  Am.  Rep.  193 ;  v.  Brown.  16  Nev.  317 ;  40  Am.  Rep. 

Ljbe's  Appeal,  106  Pa.  St.  636;  51  Am.  497;  Taylor  v.  Welch,  6  Oregon   198  ; 

Rep.  S4S;  Pennsylvania  Coal  Co.   v.  Shiveley    11.    Hume,    10    Oregon    76; 

Sanderson,    113  Pa.  St.   n6;   57  Am.  Greenleaf  r.  Francis,  18  Pick.  (Mass.) 

Rep.  44s;  Collins  v.  Chartiera  Valley  117;  Walker  7^  Cronin.  107  Mass.  564; 

Gas  Co.,  131   Pa.  St.  143;   17  Am.  St.  Parker  v.  BoBton,  etc.,  R.  Co.,  3  Cush. 

Rep. 79;   WilllamH   v.   Laden   (Pa.  (Mass.)  107;  ^o  Am.  Dec.  709;   Ocean 

■894),   39    All.    Rep.   54;   Frailer   v.  Grove  CampMeeling  Assoc,  t.  Aabury 

Brown,  13    Ohio   St.   394;   Columbus  Park  Com'ra,  40  N.  J.  Eq.  447 ;  Quinn 

Gas  Light,   etc.,   Co.  v.   Freeland,   12  u.  Chicago,  etc.,  R.  Co.,  63  Iowa  510; 

Ohio  Si.  391;   Hanson  -u.  McCue,  43  Morrison  v.  Bucksport,  etc.,  R.  Co., 67 

C»l.  303;  10  Am.   Rep.  399;  Southern  Me.  353;  Meyer  u.Tacoma,  etc.,  Water 

Pw-  R.  Co.  V.  Dufour,  95  Cal.  615;  Co.,  8  Wash.  144. 

''ulh  V.   Dritcoll,  3o  Conn.  533;   53         Id   Acton   v.  B1und<-1!,  13   M.  &  W. 

Am.  Dec. 353;  Brown  T>.niiu*,37Conn.  334,  Tindal,  C.  J.,  lays :  "The   rule  of 
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law  which  governs  the  eDJojroent  of  a  found  or  through  which  It  Is  trans- 
Btrcam  flowing  in  its  natural  course  mltted,  from  draining  his  land  Tor  the 
over  the  Burface  of  land  belonging  to  proper  cultivation  M  t  h  e  soil ;  and 
diETcrent  proprietors  is  well  eatafa-  thus  bj  an  act  which  la  voluntary  on 
llEhed ;  each  proprietor  of  the  land  hia  part,  and  which  may  be  enllrelj' 
has  a  right  to  the  advantage  of  the  unsuspected  bv  hia  neighbor,  be  maj 
stream  flowing  In  its  natural  courae  impose  on  such  neighbor  the  necessltj 
over  his  land,  to  use  the  same  as  he  of  bearing  a  heavy  expense,  if  the  lat- 
pleases  for  any  purpose  of  his  own,  not  ter  has  erected  machinery  for  the  pur- 
inconeistent  with  a  similar  right  in  the  pose  of  mining,  and  disco  vers,  when 
proprietors  of  the  land  above  or  below;  too  late,  that  the  appropriation  of  the 
so  that  neither  can  any  proprietor  water  has  already  been  made.  Fur- 
above  diminish  the  quantity  or  injure  ther,  the  advantage  on  one  side  and  . 
the  quality  of  the  water  which  would  the  detriment  to  the  other  may  bear 
otherwise  naturally  descend,  nor  can  no  proportion.  The  well  may  be  sunk 
anj  proprietor  below  throwback  the  to  supply  a  cottage  or  a  drinking  place 
water  without  the  license  or  the  grant  for  the  cattlq  whilst  the  owner  of  the 
of  the  proprietor  above.  Mason  v.  adjoining  land  may  be  prevented  from 
Hill,  ,^  B.  &  Ad.  I  ;  37  E.  C.  L.  Ji;  mining  metals  and  minerals  of  Inesti- 
Wrlght  V.  Howard,  1  S.  &  S.  190.  msble  value.  And,  lastly,  there  is  no 
But  there  Is  a  marked  and  substantial  limit  of  space  within  which  the  claim 
difference  between  watercourses  flow-  of  right  to  an  underground  spring  maj 
lug  on  the  surface,  and  springs  be-  be  confined;  In  the  present  case,  the 
neaCh  the  surface.  ...  In  the  case  nearest  coal  pit  is  at  a  distance  of  half 
of  a  well  sunk  by  a  proprietor  in  his  a  mile  from  the  well ;  It  Is  obvious  the 
own  land,  the  water  which  feeds  It  law  must  equally  apply  if  there  is  an 
from  a  neighboring  soil  does  not  flow  Interval  of  many  miles. 
openly  In  the  sight  of  the  neighboring  In  Haldeman  v.  Bruckhart,  45  Pa.  St. 
proprietor,  but  through  the  hidden  514:64  Am.  Dec.  511,  Strang.  J.,  ob- 
veins  of  the  earth  beneath  the  surface;  serves:  "Asurface  stream  cannot  be 
no  man  can  tell  what  changes  these  diverted  without  knowledge  that  the 
underground  sources  have  undergone  diversion  will  affect  a  lower  proprietor, 
in  the  progress  of  time.  .  .  .  No  Not  so  with  an  unknown  subterranean 
proprietor  knows  what  portion  of  percolation  or  stream.  One  can  hardlr 
water  is  taken  from  beneath  his  own  have  rights  upon  another's  land  which 
toil ;  how  much  he  gives  originally,  or  are  imperceptible,  of  which  neither 
how  much  he  transmits  only,  or  how  himself  nor  that  other  can  have  any 
much  he  receives;  on  the  contrary,  knowledge.  No  such  rlghtcan  besup- 
unlil  the  well  Is  sunk  and  the  water  posed  to  have  been  taken  Into  consider- 
coDccted  by  draining  Into  It,  there  can-  ation,  when  either  the  upper  or  lower 
not  properly  be  said,  with  reference  to  tract  was  purchased.  Tne  purchaser 
the  well,  to  be  any  flow  at  all.  .  ■  .  of  landson  which  there  are  unknown 
The  difference  in  the  two  cases  with  sub-surface  currents,  must  buy  in  i^o- 
retpect  to  the  consequences,  if  the  ranee  of  any  ohstacle  to  the  nili  enjoy- 
same  law  Is  to  be  applied  to  both,  is  ment  of  his  purchaseindeflnltely  down- 
Btlll  more  apparent.  In  the  case  of  wards,  and  the  purchaser  of  lands  on 
the  running  stream,  the  owner  of  the  which  a  spring  rises,  Ignorant  whence 
soil  merely  transmits  the  water  over  and  how  the  water  comes,  cannot  bar- 
its  surface;  he  receives  as  much  from  gain  for  any  right  to  a  secret  flow  of 
his  higher  neighbor  as  he  sends  down  water  in  another's  land.  It  would  seem, 
to  his  neighbor  below ;  he  Is  neither  therefore,  most  unreasonable,  that  the 
better  nor  worse ;  the  level  of  the  latter  should  have  a  right  to  prevent  hIa 
water  remains  the  same.  But  if  the  neighbor  from  enjoying  his  own  land 
man  who  sinks  the  well  on  hia  own  in  the  ordinary  way,  either  by  dl^^ng 
land  can  acquire  bf  that  act  an  abso-  wells,  cellars,  drains,  or  by  quarrying 
iute  and  indefeasible  right  lo  the  water  and  niining.  A  further  reason  for  hold- 
that  collects  in  It,  he  has  the  power  of  Ing  that  there  is  no  such  right,  Is  found 
preventing  his  neighbor  from  making  In  the  Indefinite  nature  and  great  extent 
any  use  of  the  spring  in  his  own  soil,  of  the  obligation  which  would  be  im- 
which  shall  interfere  with  the  enjoy-  posed  if  the  right  existed.  Instances 
ment  of  the  well.  He  has  the  power  have  occurred  where  excavations  have 
still  further,  of  debarring  the  owner  had  the  effect  of  draining  land,  although 
of  the  land  In  which  the  spring  is  first  at  the  distance  of  several  milei.   Gale 
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as  lawfully  drain  the  natural  percolations  from  his  neighbor's  land, 
as  prevent  the  percolations  of  his  own  well  going  into  the  well  of 
bis  neighbor.*  Such  underground  waters  are  as  much  the  prop- 
erty of  the  owners  of  the  land  as  the  ores,  rocks,  etc.,  beneath  the 
surface.*  It  has,  however,  been  held  in  some  cases  that,  to  avoid 
liability  for  an  injury  to  the  adjoining  owner  by  withdrawing  the 

&  Wheatley  on  EMcmentB  178.  Even  which  the  defendant  took  under  the 
in  the  cote  before  ug,  the  mining  pit  of  statute,  and  was  erecting  thereon 
the  defendantfl  Ii  more  than  three  hun-  powerful  manufacturing  pumping  ma- 
dred  feel  distant  from  the  pUinti^'  chinerr,  to  be  used  in  pumping  water 
spring.  These  appear  to  us  very  >uf-  from  the  well  for  the  purpose  of  sup- 
ficient  reasons  for  distinguishing  be-  plying  water  to  its  customen,  and  tite 
tween  surface  and  subterraneous  plaintiS  was  the  owner  of  other  land 
■treams.  and  denying  to  Inferior  pro-  adjoining  that  so  talcen,  and  also  valu- 
prietors  anj  right  to  control  the  flow  of  able  water  rights  and  privileges  below 
water  In  unknown  subterranean  chan-  the  land  taken,  the  value  of  which 
tiels  upon  an  adjoincr's  land.  Thej  are  would  be  serlouslj  Impaired  hy  the 
as  applicable  to  unknown  sub-surface  acts  of  the  defendant  corporation. 
streams  as  the/  are  to  flllrations  and  1.  Acton  v.  Blundell,  \i  M.  &  W. 
;  New  River  Co.  t'.  Johnson,  a 


I.  435 ;   105  E.  C.  L.  434.     See  also 

though  thev  maj  be  detinable."  HodKkfnson  v.  Ennor,  4  B.  &  S.  141 ; 

In  New  River  Co.  v.  Johnson,  2  El.  116  E.  C.  L.  339. 
&  El.  445;  105  E.  C.  L.  434,  Crompton,  *.  Southern  Pac.  R.  Co.  v.  Dufour, 
J.,  in  coaaidering  the  question  of  the  95  C  a  1.  615 ;  Roath  v.  Driscoll,  ao 
abstraction  of  percolating  water,  ob-  Conn.  533  ;  5]  Am.  Dec.  353;  Brown 
MTves:  "The  only  remedy  of  the  f.  Illlus,  2^  Conn.  84;  71  Am.  Dec. 
'  a  well,  from  which  such  water  49 ;   Wheatley  v.  Baugh,  aj  Pa.  St  538 ; 


has  been  abstracted,  is  to  sink  the  well    64  Am.  Dec.  ^31.     In  Acton  v.  Blun- 
Damages   are   not  recoverable  for 


dell, 


ij  U.k  ^ 


injury  to  a   spring  lietween  high  and  not  to  be  governed  by  the   law  which 

low  water  mark.     Com.  v.   Fisher,  i  applies  to  rivers  and  flowing  streams, 

P.&   W.    (Pa.)  46a.     But  see  Leblgh  but  that  it  rather  falls  within  the  prin- 

Valley  R.  Co.  V.  Trone,  38  Pa.  St,  ao6.  ciple  which  gives  to  the  owner  of  the 

Where  a  spring  was  fed  solely  from  soil  all  that  lies  beneath  its  surface; 

percolating  waten  from  a  swamp  or  that  the  land  Immediately  below  is  his 

vet  land  surrounding  the   same,  and  property,  whether  it  la  solid  rock  or 

mt  by  any  running  stream  of  water,  it  porous  ground  or  venous  earth,  or  part 

»«•  held  that  there  was   no  water  at  soil  and  part   water;  that  the  person 

nich  spring  to  which   the  right  of  use  who  owns  the  surface  may  take  therein 

could  be  acquired,  elibcr  by  statutory  and  apply  all  that  Is  there  found  for 

appropriation  or  b^  adverse  user,  and  ■  his  own  purpose  at  his  free   will  and 

Ko  action  would  He  in  favor  of  one  who  pleasure,  and  that  if,  in  the  exercise  of 

bid  collected  the  water  of  a  spring  tx  such  right,  he  Interrupts  so  as  to  have 

*  rtitrvoir,  and  transmitted  it  by  pipe  the  water  collected  from   the  under- 

wiue,  against  one  who   had  diverted  ground  springs  In  his  neighbor's  well, 

"le  viler  from  a  reservoir  by  means  this   inconvenience   to   his   neighbor 

^  *   tunnel   and    ditch,   constructed  falls  within  the  description  of  damnum 

noit  the  reservoir  on  his  own  lands,  absque  injuria  which  cannot  become 

Strathem   Pac  R.  Co.  v.  Dufour,  95  the  ground  of  an  action," 
<-»l-6i5.  In  Frailer   v.    Brown,   13   Ohio  St. 

Dlnndoa  1>7  BtrangM'. — In  Hart  11.  394,    In   answering    the    question, 

Jloaica  Pond  Aqueduct  Ca„  133  Mass.  "whether,  in  the  absence  of  all  rights 

^<  >n  injunction  was  granted  against  derived  either  from  contract  or  legisU- 

f  corporation  authorized  to  take  land,  tion,  a  landowner  can  have  any  legal 

'9  lavor  of  the  plaintiff,  who  alleged  claims  in  respect  to  lub'surfacc  waters 

^*'  the   corporation   was  sinking    a  which,  without  any  distinctand  definite 

°''°'>  and  well  on  the  land  of  which  channel,  ooze,  Alter,  and  percolate  from 

"''p'sintift  wu  the  owner  in  fee,  and  adjoining   lands  into   his    own,   when 
427 
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source  of  supply,  a  landowner  must  make  such  use  of  his  own 
property  as  is  reasonable* 

In  the  absence  of  a  condition  arising  from  a  grant  or  otherwise, 
no  right  of  action  arises  from  a  subsidence  of  land  caused  by  an 

such  waters  are  diverted,  retained,  or  rules  In  respect  to  tbem  would  be  in- 
shstructed  by  the  owner  of  such  ad-  volved  in  hopeless  uncertaintr,  and 
joining  lands  in  the  use  of  his  prop-  would  be,  therefore,  practically  im- 
erty,  for  any  object  of  either  taste  or  possible,  (a)  Because  any  such  recog- 
profit,  even  though  the  use  may  be  ac-  nition  of  correlative  rights  would  in- 
companied  by  a  malicious  intent  to  in-  terfere,  to  tbe  material  detriment  of 
jure  his  neighbor  by  means  of  such  use."  the  commonwealth,  with  drainage 
Brinkerhoff,  J.,  said  :  "Whatever  and  agriculture,  mining,  the  conatruc- 
points  of  casuistry  maj'  arise  out  of  tion  of  highways  and  railroads,  with 
this  question,  cognizable  In  the  court  sanitary  regulations,  building  and  the 
of  individual  conscience,  under  the  per-  general  progress  of  improvement  in 
feet  law  of  Christian  morals,  we  are  works  of  embellishmentand  utility." 
of  opinion  that  the  law  of  the  land  1.  While  the  following  Neza  Hamf- 
can  recognize  no  such  claims;  and  that,  ikire  cases  have  been  considered  a  de- 
subject  only  to  the  possible  exception  parture  from  the  rule  laid  down  in  Ac- 
of  a  case  of  unmiied  malice,  the  ton  v.  Blundell,  n  M.  &  W.  314,  they 
maxim,  'cujua  est  solum  ejus  est  can,  it  seems,  be  reconciled  on  tbe 
usque  ad  calum  et  ad  inft  rnos,'  ground  of  the  reasonableness  of  tbe 
applies  to  its  full  extent;  ana  whatever  use,  by  a  proprietor,  of  his  own  land. 
damage  may  result  from  the  exercise  In  Bassett  v.  Salisbury  Mtg.  Co.,  43. 
of  this absofute right  of  property  toad-  N.  H.  569;  81  Am.  Dec.  179,  the  court, 
joining  proprietors,  from  the  loss  of  by  Bartlett,  J.,  said:  "No  landowner 
such  percolating  sub-surface  waters,  is  has  an  absolute  and  unqualified  right 
darnnum  absque  injuria.  With  the  ex-  to  the  unaltered  natural  drainage  or 
ception  of  the  nisi  frius  decision  of  percolation  to  or  from  his  neighbor's 
Lord  Ellen  borough,  in  Balston  v.  Ben-  land.  In  general,  It  would  heimpossi- 
sted,  I  Campb.  463.  and  an  obiter  ble  for  a  landowner  to  avoid  disturb- 
opinion  of  Parke,  B.,  in  Dickinson  v.  ing  the  natural  percolation  or  drain - 
Grand  Junction  Canal  Co.,  93  Eng.  L.  aKe,  without  a  practical  abandonment 
&  Eq.  t,2o,  tbe  current  of  decisions,  to  of  all  improvement  or  bcnedciBl  en- 
tbis  effect,  both  in  England  and  the  joyment  of  his  land.  Any  doctrine 
t/nited  Stales,  is  uniform  and  consist-  that  would  forbid  all  action  of  a  land- 
cnL  1  say,  the  opinion  of  Parke,  B,,  owner,  affecting  the  relations  as  to 
was  obiter;  for,  on  an  inspection  of  percolation  or  drainage  between  his 
that  case,  it  will  be  seen  that  the  plain-  own  and  his  neighbors^ lands,  would  in 
tiff's  rights,  as  there  claimed  by  hitn,  effect  deprive  him  of  bis  property ; 
well  rested  on  a  basis  of  express  con-  and  so  far  from  being  an  application 
tract;  and  there  was  no  occasion  to  of  the  maxim,  'cujus  est  sotum,'  etc.. 
pass  upon  any  principle  of  natural  would  work  a  general  denial  of  effect 
rightgrowlng  out  of  the  other  rela-  to  It.  If  A  has  the  absolute  and  un- 
tlons  of  the  parties."  After  reviewing  qualified  right  to  receive  from  and  dls- 
the  leading  cases,  the  learned  judge  charge  Into  tbe  adjoining  land  of  B  all 
goes  on  to  say :  "  The  reasoning  is  the  drainage  and  percolation,  as  they 
briefly  this:  in  the  absence  of  express  naturally  flow  between  that  land  and 
contract,  and  of  positive  authorized  his  own,  this  is  substantially  a  right  to 
le^slation,  as  between  proprietors  ot  a  use  of  B's  land,  practically  deprlv 
adjoining  lands,  the  law  recognizes  no  ing  tbe  latter  of  all  beneliclal  en- 
correlalive  right  in  respect  to  under-  joyment   of  his   property,   and   in  ef- 

f round  waters  percolating,  oozing,  or  feet  amounting  to  an  appropriation 
Itrating  through  the  earth;  and  this  of  it;  and  as  B  and  the  other  neigh- 
mainly  from  considerations  of  public  boring  landowners  must  have  sim- 
policy.  (i)  Because  the  existence,  ori-  ilar  rights,  the  improvement,  or  ben- 
gin,  movement  and  course  of  such  eficlal  occupation  of  land,  becomes  in 
waters,  and  Ihe  causes  which  govern  fact  Impassible,  and  property  in  the 
and  direct  thtir  movements,  are  so  se-  soil  for  nearly  all  useful  purposes  is  an- 
cret,  occult  and  concealed,  that  an  at-  nihilated.  But  we  do  not  think  it  fol- 
tempt  to  administer  any  set  of  legal  lows  from  this,  as  some  recent  case* 
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adjoining  owner  exercising  the  right  of  draining  his  own  soil,  as  a 
man  has,  at  common  law,  no  right  to  the  support  of  subterranean 
waters.* 

Where,  in  the  appropriation  and  use  of  land  taken  for  public 
purposes,  subterranean  waters  are  intercepted  or  diverted,  there 
can  be  no  right  of  action,*  except  when  it  is  provided  by  statute 

tiave    held,  that   a  landowner  hae  the  Clough,  48  N.  H.  it ;  2  Am.  Rep.  165; 

full  and  unlimited  ownership,  and  the  97  Am.  Dec.  561. 

absolute  and  unqualified   right  of  con-  1.  Popplewell  v.  Hodklnaon,   L.  R., 

iTol  of  all  water  In  or  upon  hU  land  not  4  Exch.  348;    Elliott   v.  Northeastern 

SIhered  into   natural    waler-couraeB ;  R.  Co.,  10   H.   L.  Caa.  333.     See  also 

-   the   non.exiBtence    of  an   absolute  Smith   v.  Thackenih,    L.  R.,   i   C.  P. 


right  does  not  conclusivelj  disprove  the  564;  HumrHes  v.  Brodgen,  15  Q^  B. 
existence  of  a  qualified  right.      ,      .      .739;  Partridge   v.  Scott,  3   fit  &   W. 

We   need  not  argue  that  some  rights  a2o;  Wilson  i>.  Waddell,  L.  R.,  2  App. 

exist;  that  the  owner  of  the  land  may  Cas.  95. 

make  some  use  of  the  water  in  it;  that  In  Gumbert  c.  Kilgore(Pa.  1S86),  6 
he  maj  do  some  acts  that  will  affect  to  Cent.  Rep.  406.  It  was  held  that  the 
some  extent  the  drainage:  that  a  well  owner  of  coal  In  lands  was  liable  to 
maj  be  dug,  under  some  circumstances,  the  owner  of  the  surface  of  the  land, 
although  It  will  draw  water  by  percola-  where  a  spring  was  ruined  In  failure  of 
tion  from  a  water-course,  from  adjoin-  the  former  to  properly  support  the 
lag  land,  or  even  from  the  well  of  a  surface,  but  that  he  was  not  liable,  if 
neighbor.  If  the  views  we  have  ex-  the  Injury  was  caused  by  mining  ope- 
pressed  are  correct,  they  have  already  rations,  when  the  surface  was  sup- 
indicated  the  sole  ground  of  the  qua)!-  ported  in  its  natural  condition. 
fication  of  the  landowner's  right  in  such  S.  New  River  Co.  ti.  Johnson,  1  El. 
cases,  and  that  is,  as  in  certain  cases  of  &  Ell.  435;  loj  E.  C.  L.  434;  Reg,  v. 
water -courses,  the  similar  rights  of  Metropolitan  Board  of  Works,  3  B.  & 
others;  and  this  will  of  course  deter-  S,  710. 

mine   the   extent  of  the   qualiUcation,  So  a  citj'   is  not   liable  because.  In 

which,  as  in  the  analagous  cases  sug-  constructing   a  sewer,  it  drains  away 

geited,  and  for  the  same  reasons,  Is  the  the  water  which   formerly  percolated 

nilc  of  reasonable  use — ofa  reasonable  to  a  spring.     Elster  v.   Springfield,  49 

"trcise  of  one's  own  right.      .      .      .  Ohio  St.  8a. 

As  in  these  cases  of  the  water-course.  In  Alexanderti.  U.  S.,  25  Ct.of  CI.87, 

">  in  the  drainage,  a  man  may  exercise  where  the  plaintifi  's  well  was  rendered 

*>'>  own  right  on  his  own  land  as  he  dry  by  the  construction  o(  the  Waah- 

pleasea,  provided  he  does  not  interfere  ington     water   tunnel,   authorized  by 

"■th  the  rights  of  othen.    The  rights  an  act   of  Congress,  it  was  held  that 

are  correlative,  and,  from  the  necessity  the  injury  to  the  plaintiCF  was  damnui» 

of  the  case,  the  right  of  each  Is  only  to  abtqve  injuria,  the  United  States  hav- 

a  reasonable  user  or  management;  and  ing  a  clear  title  to  the  property, 

whatever  exercise  of  one's  right  or  use  Injur?  to  Well  or  Bprlus  by  Bailroad 

orone'sprlvilege.insuchcase,  is,  under  SxottTatlon. — So  in   New  Albany,  etc., 

all  the  circumstances,  and  in  view  of  R.  Co.  v.  Peterson,  14  Ind.  1 11 ;  77  Am. 

the  rights   of  others,  such   a   reason-  Dec.6o,  itwas  held  that  the  railroad 

able  user  or  management  is  not  an  in-  company,  for  the  purpose  of  construct- 

fringtnient  of  the  rights  of  others  ;  ing  its  road,  had   the  same  right  to  ex- 

but  (ny  interference  by   one  landown-  cavate  within    the   limits  of  its  right 

«r,  with  the  natural    drainage,  injuri-  of  way,  that  a  private   Individual   had 

ouB  to  the  land  of  another,  and   not  to  dig  upon  his  land  for  any  purpose, 

rcuonable,    is    unjustifiable.     Every  and  Slat  one,  whose   well   or  subterra- 

interference   by    one    landowner   with  nean  stream  was  rendered  dry  by  such 

the  natural  drainage,  actually  injurious  excavation,  had  no  action;  the  injury 

to  (he  land  of  another,  would  lie  un-  was  damnum   ahsque   injuria.     But  in 

reasonable,  if  not  made  by  the  former  Parker  v.  Boston,  etc.,  R,  Co.,  3  Cush. 

In  the  reasonable  use  of  his  own  prop-  (Mass.)  114  ;  i  Am,  Rep.  709,  a  railroad 
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that  compensation  shall  be  made  for  consequential  damages,'  or 
where  the  defendant  has  merely  a  usufruct  in  the  land.* 

2.  Effect  of  Grant. — A  landowner,  however,  may  be  liable  for  an 
interference  with  underground  waters,  if  hisactsare  in  derogation 
of  an  express  grant.  So,  where  there  has  been  a  grant  of  water, 
express  or  implied,  from  which  it  is  clearly  intended  to  secure  to 
the  grantee  a  regular  supply  of  water,  the  grantor  is  liable,  if  by 
interference  either  with  known  water-courses  or  by  excavations, 
he  diminishes  such  supply.^     But,  in  the  absence  of  such  intent, 

have  acquired  onlj  a  special  right  to,  water  supplied  bv  percolation  for  rall- 

and  usufruct  in  the  land,  upon  the  con-  war  purposes,  although  such  use  ma- 

dition  of  pacing  all  damages  w  h  i  c  h  temllj' diminished  the  supply  of  water 

might  be  thereby  occasioned  to  others,  in  a  spring  upon  the  grantor's  land. 

1.  Trowbridge  V.  B  rook  line,   144  3.  Whitehead    v.    Parks,iH.   & 

Mass.  139;   Parker  v.  Boston,  etc.,  R.  N.  877. 

Cc  3  Cush.  (Mass.)  107;  1  Am.  Rep.  In  Johnstown   Cheese   Mfg.   Co.   v. 

709.  Veghte,  69  N,  Y.  16;  15  Am,  Rep.  135, 

In  Aiddch  v.  Cheshire  R.  Co.,  ai  N.  where  the  defendant  granted  to  a  cheese 
H.  359;  53  Am.  Dec.  112,  where  dam-  manufactorv  situated  on  his  land,  the 
ages  had  been  assessed  b/  the  commU-  use  of  water  which  was  then  conducted 
fiioners  to  a  landowner  for  an  injury  to  the  factory  from  springs  on  the  de- 
done  to   him   by   excavations   for  the  fendant's  lands,  and  covenanted  to 


purposes  of  the  railroad,  in  the  manner  rant  and  defend  the  rranted  premises 

prescribed  by  the  legillatui'e  authoriz-  against  himself  and  all  other  persons, 

Ing  the  act,  it   was  held  that  a  special  he  was  held  liable  for  withdrawing  hit 

action  could  not  be   maintained  for  an  supply  from  such  springs.     In  dellver- 

Injury   to   the   plaintifT'e   spring;   but  ing  the  opinion  of  the  court,  Rapallo, 

that  such  injury  must  l>e  presumed  Co  J.,  said:  "  We  are  of  opinion  that  these 

have  been   considered  by  the  commis-  acts  of  the  defendant  were  In  deroga- 

sionere  when   the   damages  were   as-  tion  of  his  grant  and  in  violation  ol  his 

sessed.  covenant,  and  that  the  judgment  of  the 

9.  Hart  v.  Jamaica  Pond  Aqueduct  court  below  was  justified  by  the  facts. 

Co.,  133  Mass.  488.  The  case  of  Bliss  v.  Greeley,  45  N.  Y, 

In  Parker  v.  Boston,  etc.,  R.  Co.,  3  67: ;  6  Am.  Rep.  157,  is  cited  on  the 
Cush.  {Mass.)  107;  1  Am.  Rep.  ,709,  in  part  of  the  defendant  as  In  conflict  with 
regard  to  the  injury  to  the  plaintiff''!  this  judgment;  but  thefsctsof  that  case 
well,  Shaw,  C.  J.,  said :  "  The  claim  for  were  very  difiereni.  In  that  case  there 
damages  on  this  ground  does  not  de-  was  simply  a  grant  of  a  right  to  dig 
pend  on  the  relative  rights  of  owners  of  and  stone  up  a  certain  spring  and  to 
land,  each  of  whom  haearight  tomake  conduct  the  water  therefrom  through 
a  proper  use  of  his  own  estate,  and  the  grantor's  land,  with  a  covenant  of 
sinking  a  well  upon  it  Is  such  proper  warranty  ;  and  the  court  held  that  thla 
UK ;  and  if  the  water,  by  its  natural  did  not  preclude  the  grantor  from  sink- 
current,  flows  from  one  to  the  other,  ing  another  spring  on  his  land  at  some 
and  a  toss  ensues,  it  is  damnum  absq«t  distance  from  the  one  granted,  although 
injuria.  But  the  respondents  did  not  the  effect  of  it  was  to  render  the  latter 
own  the  land;  they  only  acquired  a  uselesa.  provided  such  act  was  noldone 
special  right  to  and  usufruct  In  it,upon  unnecessarily  or  maliciously.  In  that 
the  condition  of  paying  all  damages  case  the  parties  were  regarded  in  the 
which  might  be  thereby  occasioned  to  same  light  as  adjacent  ownera,  and  the 
others."  rule    was   applied   that  the  defendant 

But  In  Hougan  II.  Milwaukee,  etc.,  R.  might  lawfully  dig  on  his  own  land, 

Co.,  35  Iowa  558,  where  the  railroad  ac-  though   the  efiect  was  to  cut  off  the 

quired    "the   right   of  way   over   and  water   from   the  plaintiff's  spring  by 

through  the  land  for  all  purposes  con.  percolation ;  but  there  was  no  grant  In 

nected  with  the  construction,  use,  and  that  case  of  any  particular  supply  of 

occupation  of  its  raitwav,"  it  was  held  water  from  the  spring  or  from  the  dc- 

Ihat  It  had  the  legal  right  to  dig  a  well  fendant's  lands.    The  grant  was  merely 

upon  such  right  of  way,  and  to  use  the  of  the  right  to  the  spring,  and  securM 
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as  where  the  grant  secures  to  the  grantee  no  greater  right  than  he 

would  have  if  he  were  the  owner  of  the  land,  the  grantor,  or  those 
claiming  under  him,  are  not  precluded  from  draining  their  lands 
as  they  may  see  tit,  although  their  acts  interfere  with  the  grantee's 
supply.* 

3.  BffccrtofPreicriptioii— (See  also  Prescription,  vol.  19,  p.  6). — 
The  owner  of  land  cannot  acquire  by  prescription  the  right  to 
receive  percolations  through  the  land  of  another,*  for  no  pre- 

the  plaintiff  no  |;reater  rlghti  than  such  fountain  of  water,"  does  not  deprive  the 

M  he  would  have  had  if  he  had  owned  owner  at  the  land  of  the  right  of  prop- 

the  land  on  which  It  was  situated.     In  erij  draining  his  land  to  make  it  pro- 

this  case  the  grant  was  of  the  use  of  the  ductlve,  even  though  In  8ome  unknown 

water  which,  at  the  time  of  the  grant,  mode  the  drainage  of  the  land  ma^ 

was  being  conducted  from  the  spring,  aSect  his  supply  of  water.     Buffum  f. 

and  the  Intent  was  to  secure  the  con-  Harris.  5  R.  1. 3^3. 

Unuance  of  that  supply  of  water,  It  be-  In  Davis  v.  Spauldlng,  157  Mau.  431, 

ing    essential   to  the  operation  of  the  it  was  held  that  the  grant  of  a  mere 

cheese  factory  convejed."  easement  to  draw  water  from  a  well  bj 

And  in  Paine  v.  Chandler,  134  N.  Y.  •  pipe  laid  in  the  ground,  which  was 

385,  the   defendant  was  the  owner  of  used  at  the  time  of  the  grant,  did  not 

two  adjoining  farms,  upon  one  of  which  preclude  the  grantor,  or  his  subsequent 

was   a  spring,   from   which   pfpea  had  vendee,  from  digging  another  well  or 

been  laid  conducting  the  water  to  the  reservoir  on  his  own  land,  although  the 

barn-^ard  on  the  other,  thus  furnishing  result  was  to  Antroy  the  value  of  the 

lufGcient  water  for  the  stock  thereon  easement   by   diversion   of   the  water 

and  other  domestic  uses.     The  defend-  which   formerly   percolated   into    the 

ant    sdld   and   convened   the   farm    so  well. 

supplied  to  theplainliffbyadeedwhich  The  sale  of  a  well  and  right  to  con- 

convejed  the  land  with  appurtenances,  yej   the   water  away  give*  merely  a 

but  made  no  mention  of  the  spring  or  rfght  to  water  risen  in  the  well,  and  Id- 

the  pipes.     The  defendant  dug  a  well  terceptlon   of   the   water   before   It 

upon  his    farm  a    few    feet   ^om   the  reached  the  well  affords  no  cause  of 

•pring,  which  resulted  In  lowering  the  action.     Brain   i>.  Marfell,  41  L.  T.  N. 

water  of  the  spring  below  the  mouth  of  S.   455.     See   Huston    r.  Leach,  53 

the  pipes  so  as  to  deprive  the  plaintiff  Cal.  36a. 

of  the  use  of  the  water.     It  was  held  A  grant  of  the  privilege  of  taking 

ihaiUieuninterruptedflowof  the  water  water  from  springs  gives  only  a  right 

Mngeuential  to  the  full  enjoyment  of  to   take  it   where   it   issues   from   the 

the  estate    conveyed,    the    defendant  ground  by  natural  forces,  and  not  from 

"i«W  be  restrained  from  the  use  of  the  wells  or  orifices  In  the  ground  where 

"ill  causing  the  injury.  the  water  does  not  flow  to  the  surface. 

1.  Bliss  V.  Greeley,  «  N.  Y.  671 ;  6  Mixer  v.  Reed,  a^  Vt,  354;  Clark  v. 

«"■  Rep.   IS7 ;   Cheslej   v.  King,  74  Conroe,  38  Vt.  469. 

5*-'^;  43   Am. Rep.  569;   Davis  v.  Agrantofawell  passes  a  fee  in  the 

Sptulding,   157   Mass.   431;    Brain   v.  land  occupied  by  the  well.     Johnton  f. 

M'ffell.  41  L.  T.  N.  S.  451;.  Rayner,  6  Gray  (Mass.)  107. 

A  purchased   land    subject   to   the  3.  Dickinson  v.  Grand  Junction  Ca< 

'FWfvatlon   that   B    should    have  the  nal  Co..  L.  R.,  7  Eich.  383  ;   Eister  v. 

"gilt  to  conduct  the  water  from  a  cer-  Springfield,  49  Ohio  St.  3i. 

Wn  spring  thereon   to  his  adjoining  In  Roath  v.  Driscoll,  30  Conn.  533; 

una.    Where  A,  by  a  well  dug  upon  J3  Am.   Dec.  352,   Ellsworth,  ].,  said  : 

jblj  own  land,  cut  off  the  subterranean  "Nothing   is   gained   bj  a  mere  con- 

fupply  to  the  spring  to  the  Injury  of  B,  tinued   preoccupancy   of  water  under 

I'l  ffsa  held  that  A  might  lawfully  do  the  surface,     why  should  any  advan- 

10,  snd  that   B   could  not  claim   the  tagel>e  gained  by  preoccupancy^  Each 

ili^alute   right    to    an    uninterrupted  owner  has  an  equal  and  complete  right 

fo'throngh  A'sland.    Lv he's  Appeal,  to  the  use  of  his  land,  and  to  the  water 

106  Pa.  St  616;  51  Am.  Rep.  54a,  which  is  In  it.     Water  combined  with 

So  a  grant  of  "  a  certain  spring  or  earth,  or  passing  through  it,  by  perco- 
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sumption  can  arise  against  a  party  on  the  ground  of  long  enjoy- 
ment of  a  privilege  by  another,  until  it  is  shown  that  the  privilege 
in  some  way  interferes  with  the  right  of  the  party  whose  grant  is 
proposed  to  be  presumed,*  and  in  the  case  of  a  surface  stream. 


latioo,  or  bj  filtralion,  or  chemical  at- 
traction, has  no  distinctive  character  of 
ownership  from  the  earth  itself;  not 
more  than  the  metallic  oxides  of  which 
the  earth  is  compOKcd.  .  .  .  No 
man  is  bound  to  know   Chat  his  neigh- 


kt  the  first  well  requires 
any  other  than  the  natural  and  com- 
mon use  of  water  under  the  surface; 
nor  can  he  know  from  whence  the 
water  comes ;  nor  by  what  means  it 
appears  in  one  place  or  the  other;  nor 
which  of  the  persons  who  first  orafler- 
wards  opens  the  earth,  encroaches 
upon  the  right  of  the  other." 

In  Frazier  u.  Brown,  ii  Ohio  St. 
294,  Brinkerhoff,  J.,  in  stating  the  prop- 
osition of  the  text,  said:  "The  doc- 
trine of  prescription,  or  presumption 
of  grant  from  lapse  of  time,  can  have 
no  proper  application  to  the  question: 
I.  Because  the  partjagainat  whom  the 
doctrine  will  have  to  be  applied,  could 
not  be  reasonably  required  toenter  his 
caveat  against  the  appropriation  of  a 
thing  so  hidden  and  obscure  as  is 
percolating  underground  water;  and, 
3.  Because  the  appropriation  of  such 
waters  by  an  adjoining  proprietor  is 
not  an  infringement  of  his  rights,  so  as 
to  become  the  subject  of  legal  redress, 
until  such  time  as  he  himself  has  oc- 
casion to  appropriate  them." 

In  Chasemore  v.  Richards,  5  H.  & 
N.  988,  Lord  Chelmsford,  commenting 
upon  the  case  of  Balston  i:.  Bensted, 
1  Camp.  463,  said :  "  The  great  dis- 
tinction between  water  flowing  in  a 
definite  stream,  and  water  percolating 
through  the  ground,  was  not  presented 
to  the  mind  of  the  judge  ;  and  his  ob- 
servation, that  twenty  years'  exclusive 
enjoyment  was  decisive  as  to  the  pre- 
n  in  favor  of  the  party,  showed 


the  ground.     The  c 

it  did  could  hardly  be  considered  as  an 

authority  upon  the  point."     Creswell, 

b,  in  Chasemore  v.  Richards,  5  H.  & 
.  988,  said  :  "  There  are  two  cases  in 


a  flowing  stream — Balston  -a.  Bensted, 
1  Camp.  463,  aud  Dickinson  v.  Grand 

Junction  Canal,  L..  R.,  7  Exch.  182. 
n  the  former  of  these  cases,  Lord 
Ellenborough  said ;  '  There  could  be 
no  doubt  but  that  twenty  years'  ex- 
clusive enjoyment  of  water  in  any  par- 
ticular manner,  aiTords  a  conclusi've 
presumption  of  right  in  the  parly  so 
enjoying  it.'  His  lordship  is  not  re- 
ported to  have  explained  the  nature  of 
the  presumption  to  be  made,  bl]t  at 
that  period  It  seems  to  have  been  sup- 
posed  that  the  right  of  a  riparian 
owner  arose  out  of  some  presumption 
of  a  grant  by  those  higher  up  the 
stream.  It  is,  therefore,  probable  that 
in  the  case  then  before  him,  which,  re- 
lated to  the  water  springing  up  in  the 
plaintiffs'  lands,  he  meant  that  an  en- 
joyment of  it  for  twenty  years  raised  a 
presumption  of  a  grant — a  presumption 
not  generally  made  against  those  who 
had  no  knowledge  of  the  existence  of 
that  which  they  are  to  be  presumed  to 
have  granted;  and  I  do  not  under- 
stand that  anyone  has  ineisted  In  this 
case  upon  the  doctrine  of  presumption, 
which  was  altogether  repudiated  In 
the  other  esse  alluded  to  (Dickinson 
V.  Grand  Junction  Canal  Co.,  L.  R^  7 
Exch.  280),  where  Lord  Chief  Baron 
Pollock,  in  giving  the  judgment  of  the 
court,  says:  'We  consider  It  as  settled 
law,  that  the  right  to  have  a  stream 
running  in  its  natural  course  is  not 
by  a  presumed  grant  from  long  acqui- 
escence on  the  part  of  the  riparian 
proprietors,  above  and  below,  but  is 
ex  jure  Haturx,  and  an  incident  of 
property,  as  much  as  the  right  to  have 
the  soil  itself  in  its  natural  state,  un- 
altered by  the  acts  of  a  neighboring 
proprietor,  who  cannot  dig  so  as  to  de- 
prive it  of  the  support  of  his  land.'  It 
would  seem,  therefore,  that  the  court 
of  exchequer,  as  instituted  when  that 
judgment  was  given,  would  not  have 
rested  an  opinion  in  favor  of  the  plain- 
titf,  in  Balston  v.  Bensted,  t  Camp. 
463,  on  the  ground  stated  by  Lord 
Ellenborough," 
1.  Cooper  V.  Barber,  3  Taunt.  99, 
In  Wheatley  v.  Baugh,  ic  Pa.  St 
518; 64  Am.  Dec. 731,  Lewis,  C.  J.,  said: 
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neighbor  below  for  making  uie  of  the 
spring  on  his  own  lands.  As  long  as 
It  flowed    there,  he   had    a    right    to 

make  use  of  it,  and  the  owner  of  the 
land  through  which   the  suppler  of  wa- 


the  riglit  of  a  proprietor  to  have  it  running  in  its  natural  course  is 
not  from  a  presumed  grant  acquired  by  the  user,  but  is  ex  jure 
«ff/«^*ff,  and  an  incident  of  property.* 

In  several  of  the  states,  and  in  the  case  of  public  lands,  however, 
the  rights  acquired,  by  priority  of  possession,  to  the  use  of  water 
for  niining  and  other  purposes,  are  recognized  and  confirmed  by 
statute." 

4.  Efiect  of  Motive  of  Aot  of  Appropriation. — The  question  as  to 
the  effect  of  the  motive  prompting  the  diversion  or  interference 
of  underground  waters,  has  seldom  been  directly  before  the 
courts,  but  there  are  numerous  conflicting  dicta.  Some  authori- 
ties lay  stress  upon  it,  considering  the  motive  as  an  important, 
although    not    necessarily   a   controlling,   element.'      Ho' 

"The  prior  occupancy  of  the  spring  for 
the  uses  of  a  tannery,  gave  no  right  of 
servitude  over  or  through  the  land  of 
the  adjiceat  proprietor.     No  man,  by 

mere  prior  enjoyment  of  the  advantages 

ofhit  own  land,  can  establish  a  servi- 
tude upon  the  land   of  another.     This 

i>  thown  in  a  satlsfactorv  manner  by 

Mr.Jmiice  Rogers,  in  Hoy  f.  Sterrett, 

a  Will,  (p,.)  330;  17  Am.   Dec.   313. 

^ul  it  teems  to  be  thought  that  the  en- 

iojment  of  the  spring  by   the  piaimiff 

Waw  and  those  under  whom  he  claims, 

■or  Iht    period    of    twenty-one    years, 

E^'M  him  a  right  to  its  continued  eiist- 

fipe,  »lthough   the   neighboring  pro- 

Pnetor  may  thereby  be  deprived  of  the 

^hief  value    of  his    own    land.    This 

dtptndi  upon  the  question  whether  the 

mjojfment  of  the  spring  was  of  such  a 
ciiaracler  asto  have  invaded  his  neigh- 
bor's rights,  so  as  to  enable  the  latter 
to  maintain  an  action  for  the  Injury. 
No  man  can  be  barred  bv  a  statute  of 
limitation  for  not  bringing  his  action 
■ithin  the  prescribed  period,  until  it  is 
first  shown  that  he  had  acauee  of  action 
which  he  could  have  maintained.  .  .  . 
Prtiumption  is  when  the  conduct  of  the 
psrly  out  of  possession  cannot  be 
accounted  for  without  presuming  a 
conveyance.  Kingston  v.  Lesley,  10 
S.  4  R.  (Pa.)  390;  But!  V.  Ihrie, 
I  Rawle  (Pa.)  Ji8.  The  Frederi- 
cian  Code  of  Prussia  provides  that  no 
presumption  can  take  pince  where  no 
s^ligence  can  be  imputed,  and  accord- 
ingly by  that  code  a  man  may  raise  his 
lUKise  alter  any  lapse  of  time,  although 
ildsrkens  his  neighbor's  house.  Fred- 
erician  Code  of  Prussia  48,  n,.  The 
same  principle  is  to  be  found  in  the 
law  of  Scotland.  Erskine'a  Prin.  Law 
of  S<alland  350.  The  owner  of  the 
mine  had  no  right  to  complain  of  his 
37  C.  of  L.— 38  43 


ter  c 

jured  by  such  use  of  the  w 
or  acquiescence,  where  one  is  not  in- 
jured and  has  no  cause  of  complaint, 
can  never  deprive  him  of  his  rights  on 
the  ground  of  presumption  of  a  grant. 
No  man  can  be  said  to  have  granted  a 
right  about  which  It  would  have  been 
an  impertinent  interference  to  utter  a 
complaint.  Hoy  v.  Sterrett,  J  Watts 
(Pa.J  331;  37  Am.  Dec.  313;  Meriin'a 
Repertoire  de  Jurisp..  verb.  "  Cours  d' 
Eau,"  ...  By  the  Civil  Code  of 
LoHJiiana,  non  -  apparent  servitudes 
can  be  established  only  by  title.  Im- 
memorial possession  alone  is  not  suffi- 
cient to  acquire  them.  Louiaiana  Civ. 
Code,  tit.  '•  Servitudes,"  p.  340 ;  Pardes- 
suB  Traits  dea  Servitudes,  4  95.  In  a 
case  like  the  present,  therefore,  there 
is  no  reason  whatever  for  depriving  the 
plaintiff  in  error  of  the  enjoyment  of 
his  rights  of  properly  on  his  own  land, 
on  the  ground  of  any  servitude  estab- 
lished by  time,  or  acquiescence  for  the 
benefit  of  the  tannery  of  the  adjacent 
tract." 

1.  Dickinson  1'.  Grand  Junction  Ca- 
nal Co.,  L.  R.,  7  Eiich.  399;  Shury  v. 
Piggot.  3  Bulat.  339;  Tyler  v.  Wiltin- 
Bon.  4  Mason  (U.  S.)  397;  Swett  v. 
Cutts,  50  N.  H.  419;  9  Am.  Rep.  376; 
Roath  V.  Driscoll.  ^o  Conn,  533;  51 
Am,  Dec.  353. 

a.  Mines  and  Mining  Claims,  vol. 
15.  p-  580. 

3.  See  Greenieaf  f.  Francis,  iS  Pick. 
(Mass.)  1E7:  Howland  i:  Vincent,  10 
Met.  (Mass.)  373;  63  Am.  Dec.  44*; 
Parker  v.  Boston,  etc.,  R.  Co.,  3  Cueh. 
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where  the  question  of  motive  generally,  and  its  application  to  the 
interception  of  subterranean  waters,  has  arisen,  the  weight  of  au- 
thority is  to  the  effect  that,  in  accordance  with  the  principle  that 
the  law  deals  with  the  outward  acts,  when  the  use  which  a  land- 
owner makes  of  his  property  is  lawful  in  itself,  the  law  will  not 
take  cognizance  of  the  motive  which  prompts  the  use,  even  where 
it  results  in  damage  to  another,  and  that  the  exercise  of  the  legal 
right  cannot  be  effected  by  the  motive  which  controls  it,*     The 

(Mass.)    lis;  i  Am.  Rep.  709;   Roath  Am.  Rep.  93;  Kiff  i>.  Youmans,  86  N. 

V.  Dri8coll,'30  Conn.  533;  52  Am.  Dec.  Y.  324;  40  Am.  Rep.  543;   Corey  v. 

35*;  Chealeyu.  King,  74  Me.  164 ;  43  People,  45  Barb.  (N.  Y.)  a6a ;   Mahan 

Am.  Rep.  569-,  Haldeman  i;.  Bruckhart,  v.  Brown,  13  Wend.  (N,  Y.)  261 ;  Delhi 

4S  Pa.  St..sii;84  Am.  Dec.  S'l-     See  v.   Youmans,   so   Barb.   (N.   Y.)   316; 

also   Chasemore  v.  Richards,  7  H.  L.  Moran   v.   McClearns,   60   Barb.    (N. 

Cas.  349;  Acton  i'.  Blundell,  12  M.  &  Y.)  388 ;  Panton  v.  Holland,  17  Johns. 

W.  334.  CN.  Y.)  93;  8  Am.  Dec.  369;  Harwood 

In   Wheatler  v.  Baugh,  15  Pa.   St.  v.  Benton,  32  Vt.  734;  South  Royalton 

528;   64   Am.   Dec.  7Ji,  Lewis,  C.  J.,  Bank  v.    Suffolk   Bank,    37   Vt.   505; 

says:  "  Neither  the  civil  law  nor  the  Chatfield  jj.  WiUon,  18  Vt.  49;  Frarier 

common  law  permits  a  man  to  be  de-  ti.  Brown,  12  Ohio  St.  294. 
prived  of  a  wellor  spring,or  stream  of         See  also   in   analogy,   Stevenson  f. 

water,   (or   the   mere   gratification    of  Newnham,  13  C,  B.  28.i;  ;  76  E.  C.  L. 

malice."     And  in  Swett  i>.  CutO,  50  N,  385;  Floyd  v.  Barker,  13  Co.  33;  Tay- 

II.  439;  9  Am.  Rep.  276,  Bellows,  C.  J.,  \oT  v.  Henniker,  12  A.  &  E.  488;  40  E. 

said:  "Ordinarily   a   landowner    may  C.  L.   105;  Heald  v.  Carey,  11  C.  B. 

dig  a   well   upon   his  own   land,  even  977;  73  E.  C.  L.  976;  Clinton  f.  My- 

though,  by  percolation,  it  draws  the  ers,  46  N.  Y.  511  ;  7  Am.  Rep.   373; 

water  from  his  neighbor's  land,  or  even  Covanhovan  v.  Hart,  21   Pa.  St.  501  ; 

his   well;  but  it   would  present  a  very  60Am.Dec.s7;  Jenkins  i'.  Fowler,  24 

different  question  it  the  well  was  dug  Pa.  St.  30S ;  Fowler  -v.  Jenkins,  28  Pa. 

by   him  with   the  express  purpose  of  St.  176;  Glendon  Iron  Co.  z:  Uhler, 

iTansferring  the  water  in   his   neigh-  7;    Pa.   St.   467;   15   Am.    Rep.   599; 

bor's  spring  or   well  to  his  own,  and  Smith   v.  Johnson,   76   Pa.   St .   191  ; 

knowing  that  this  would   be  the  re-  Hunt   v.   Simonds,    19  Mo.   583;  Au- 

sult."  burn,  etc..  Plank  Road  Co.  v.  Douglass, 

But  in  none  of  these   cases  was  the  9  N.  Y.  444. 
question  decided  in  favor  of  the  plain-         In  Jenkins  v.  Fowler,  24  Pa.  St.  30S, 

tiff,  upon  the  ground  of  the  motive  of  Black,  J.,  said  :  "  Malicious  mntivcE 

the  defendant's   act.     And   in   Walker  make  a  bad  act  worse,  but  they  cannot 

V.   Cronln,    107    Mass.   556,  Wells,  J^  make  that  a  wrong,  which  in  its  own 

commenting  upon   Greenleaf  v.  Fran-  essence  is  lawful." 

cis,  18  Pick.  (Mass.)  117.  said  :  "  It  is  "  The  refusal  or  discontinuance  of  a 
intimated,  in  this  case,  that  such  acts  favor  gives  no  cause  of  action."  Ma- 
might  be  actionable  ifdone  maliciously,  ban  I'.  Brown,  13  Wend.  (N.  Y.)  361. 
But  the  rights  of  the  owner  of  land  See  also  Old  Colony  R.  Co.  v.  Miller, 
being  absolute  therein,  and  the  adjoin-  121;  Mass.  1 ;  28  Am.  Rep.  1.94. 
ing  proprietor  having  no  legal  right  to  In  Chatfield  v.  Wilson,  38  Vt.  49, 
such  a  supply  of  water  from  lands  of  where  the  defendant  had  placed  within 
another,  the  superior  right  must  pre-  his  own  land,  and  near  the  line  of  the 
vail.  Accordingly,  it  is  gene  rail  '  '  '  ■-■-■■f-  ■---■  -■—  >---j  — '<-  — i-:-^ 
that  no  action  will  lie  against  o 

acts  done  upon  his  own  land  in  the  ex-  himself  of  water  which  had  before  per- 

ercise   of    his    rights    of    ownership,  colated   into  the   plaintiff's  land,   and 

whatever  the   motive,  if  they   merely  supplied  a  reservoir  placed  therein,  It 

deprive  another  of  advantages,   o'r  was  held  that  the  act,  being  lawful  of 

cause  a  loss  to  him,  without  violating  itself,  could  not  subject  the  defendant 

any  legal  right;  that  is,  the  motive  in  to  damages,   unless  bv  reason  thereof 

such  cases  is  immaterial."  some   right  of   the  plaintiff  had  been 

1.  Phelps  V.  Nowlen,  73  N.  Y.  39;  38  violated. 
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In  Pli«l)>«  f.  Nowlen,  72  N.  Y.  39;  wise   lawful   In   ilMlf,  illeeal,  if  done 

18  Am.  Rep.  93,  the  defendant  was  the  with  a  malicioui  intent  or  injuring  • 

owneroflandupon  which  there  wae  a  neighbor,  animo  vietHe  uocendi.    The 

mineral  tprlng,  surrounded  \ty  an  ar-  same  principle  la  adopted  in  the  law* 

lificial  embankment.   The  plaintiff  dug  of  Se-ol/and,  where  an  otherwise  law- 

I  well  on  his  own  land,  itriking  a  vein  ful  act  is  forbidden,  if  done  in  amula- 
o[  mineral  water,  which  rose  high  lioHem  vicini ;  but  this  principle  has 
enough  to  be  conducted  in  pipei  to  his  not  found  a  place  in  our  law."  Lord 
tKthhouK.  The  defendant,  for  no  pur-  Wensleydale,  in  Chasemore  v.  Rich- 
poee  beneficiai   to  himself,  and  simply  ards,  7  H.  L.  Cae.  149, 

lo  divert  the  water  from  the  plaintiff  s  In  considering  the  question  of  mo- 
well,  lowered  the  embankment  on  his  live,  Mr,  Angell,  in  hii  work  on  Water- 
land,  thereby  cutting  off  the  Bupplv  of  courses  (7th  ed.),  p.  i8g,  observe*  ; 
water  from  the  plaintiff's  well,  ^he  "  Whichever  side  the  balance  of  opin- 
court  held  that  the  plaintiff  had  sub-  (on  upon  the  question  under  considers- 
ulned  no  legal  injury,  and  could  not  tion  may  fall,  It  is  quite  evident  that  it 
lustiin  an  action  for  such  diversion  of  is  not  settled  by  authority.  Whenever 
the  viter,  and  that  the  maxim  5IC  li/ar*  settled,  it  must  be  upon  principles  In- 
lno  Hi  alienum  nom  Imdas,  does  not  ap-  voiving  the  natural  rights  of  property, 
ply  to  an  act  legal  In  itself.  These  rights  are  basal  upon  two  fun- 
In  Pickard  v.  Collins,  13  Barb.  (N.  damenuT  maxims,  one  looking  to  the 
V.)  ^44,  it  was  held  that  the  injury  extent  of  one's  ownership  in  land,  the 
arising  by  the  use  of  one's  own  land  to  other   Co  his   rnode  of  using   It.    The 

II  lo  Injure  another's  property  must  be  time-honored  legal  maxim,  Cnjut  est 
1  legal  injury ;  an  invaaion  of  some  le-  lolum,  ejut  est  usque  ad  arlum,  has 
gi'  'ight,  as  erecting  a  building,  or  car-  given  to  the  word  land,  when  standing 
rving  on  a  business  which  so  obstructs  alone  and  not  otherwise  restricted,  an 
Ihe  enjoyment  by  another  of  his  prop-  extension  bringing  within  its  scope 
ertj,  as  to  amount  to  a  nuisance  ;  or  re-  everything  which  exists  naturally,  or 
nioving  the  soil,  or  placing  something  has  been  fixed  artificially,  between  the 
on  the  soil  of  another,  and  that  the  lia-  center  of  the  earth  and  the  conBne*  of 
bilily  of  the  defendant  does  not  depend  the  atmosphere  ;  and  to  this  extent  the 
upon  the  motives  with  which  the  erec-  landowner  has  an  absolute  right  of 
tionwiiaiade.  It  was  said  that  the  fal-  property.  But  inasmuch  as  every 
licj  of  a  contrary  doctrine,  which  was  owner  or  occupier  of  land  maybe 
contended  for,  "consists  in  its  overlook-  brought  Into  close  proprietary  rela- 
ing  a  fatal  defect  in  a  right  of  action  in  tions  with  neighbors  on  all  sides  of 
mchacase — the  absence  of  any  legal  him,  it  Is  obvious  that  he  and  his  nelgh- 
injurv.  Bad  motives  In  doing  an  act  bors  cannot  be  mutually  indifferent  to 
■hich  violates  no  legal  right  of  an-  each  other's  doings.  To  regulate  these 
other,  cannot  make  that  act  a  ^und  relations,  (he  common  law,  otherwise 
ofution.''  See  also  Mahan  i'.  Brown,  so  jealous  of  interference  between  the 
13  Wend.  (N.  Y.)  a6i ;  Clinton  v.  owner  and  his  property,  imposes  upon 
Mrers,  ^  N.  Y.  511;  7    Am,  Rep.  373.  him  the  simple    rule,  Sic    ulerr  luo  at 

In   Frazier    v.    Brown,  la  Ohio'  St.  alienum  mon  laedas.     The  rights,  which 

I94.  the  court,  by  Brinkerhoff,  J.,  oti-  spring  from  the  exclusive  power,  given 

(erred:  "  Ab  an  act  unlawful  in  itself,  by  common  law   lo  every  possessor  of 

,  what-  property,  of  doing  what   he  likes  with 

le  with  his  own,  when  mmlified  by  the  rule  last 

IS  done,  is  none  the  less  the  stated,  may  be  convenientli-  designated 

subject   of   legal  redress,   so   t  h  e   act  natural  rights.     Or.  to  state  the  same 

done,  to-wit,  the  using  of  one's  own  thing  somewhat  differentlj-,  all   which 

property,  being   lawful   in   itself,   the  can  be  enjoyed  and  practised  by  neigh- 

molife  with  which  it  is  done — ^what-  boring  proprietors,each  within  hisown 

ever  ii  may  be  as  a  matter  of  conscience  territorial  space,  without  materially  af- 

~-is,  in  law,  a  matter  of  indifference."  feeling  the  natural   state  of  the  other's 

laPorter  Ti.  Durham, 74  N. Car. 767,  property,  or  their  respective  means  of 

the  court,   by  Rodman,  J,,  obser\-ed  :  dealing  with   it,  constitutes   in  the  ag- 

"  We  have  not  given  any  attention  to  gregate  the  natural  rights  of  property, 

'beilleged  motives  of  the  defendants.  Any  further  restraint,  which  the  owner 

^^r  motives   are    immaterial.     The  or  occupier  may  l>e  obliged  to  put  upon 

<|Witloa  is  only  as  to  their  rights."  the  free  exercise  of  his  physical  power 

"The  civil  law  deems  an  act,  other-  over  the  land,  mutt  rest  upon  contract, 
48& 
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maxim,  Sic  utere  tuo  ut  alienum  non  Uedas,  is  held  to  be  applicable 
to  such  injuries  as  the  law  will  redress,  and  not  such  as  are  dam- 
num absque  injuria^  These  principles,  it  will  be  seen,  are  not  ap- 
plicable to  pollution  of  such  waters.* 

6.  Pollution  of  UndergroTuid  Waten — (See  also  Nuisances,  vol. 
i6,  p.  922  ;  Surface  Waters,  vol.  24,  p.  933). — There  is  a  dis- 
tinction between  the  appropriation  of  underground  water  before 
it  becomes  the  property  of  the  adjoining  landowner,  and  the 
poisoning  or  pollution  of  such  water  to  which  he  is  entitled ;  and 
It  is  well  settled  that,  where  a  proprietor  permits,  or  causes,  filthy 
or  contaminated  water  to  percolate  from  his  soil  into  adjoining 
land  to  the  injury  of  his  neighbor,  he  is  liable   in   damages;* 


either  eipresi  or  implied.  Now.  it  be- 
comes importsnt  to  know  the  precise 
force  given  bj  courts  to  the  msxim, 
Sic  uttre  Ino  tit  aiienum  koh  laedai. 
'  Confessed!;,'  said  Strong,]^  in  Halde- 
man  v.  Buckhart,  45  Pa.  81.517:84 
Am.  Dec,  511, 'the  absolute  domin'- 


ford,  108  Mass.  361 ;  it  Am.  Rep.  352; 
Wahle  V.  Reinbach,  76  111.  332;  be- 
catur  Gas  Light,  etc..  Co.  v.  Howell, 
92  111.  19;  Perrine  v.  Taylor,  43  N.  J. 
Eq.  i2h;  Haugh's  Appeal,  loz  Pa.  St. 
43;  48  Am.  Rep.  193;  Shuter  v.  Phila- 
„     .  delphia,  3  Phila.  (Pa.)  228;  Pottstown 

L  proprietor  over   his   land  to  the     Gas  Co.   v.    Murphy,   39   Pa.  St.  230; 


T  of  the  earth  is  restrained  hy  it. 
But  what  is  an  injury  ?  The  rightful 
use  of  one's  land  may  cause  damage  to 
another  without  any  legal  wrong.  An 
•cl  done,  causing  damage  which  the  law 
will  redress,  must  not  only  be  hurtful, 
but  wrongful.  There  must  be  damnum 
et  injuria,  an  act  not  merely  hurtful, 
but  an  infringement  of  another's 
right.'  And  in  Ellis  v.  Duncan,  21 
Barb.  (N.  Y.)  liQ,  Strong,  J.,  said  : 
'  There  can  be  no  doubt  of  the  correct- 
ness of  the  injunction.  Sic  utere  lua  ut 
alienum  non  laedai;  but  I  have  fre- 
quently had  occasion  to  remark  that  it 
refers  to  such  injuries  only  as  the  law 


Jacobs!/.  Worrell,  15  Leg.  Int.  (Pa.) 
139;  Collins  V.  Charliers  Valley  Gas, 
etc.,  Co.,  131  Pa.  St.  143;  17  Am.  St. 
Rep.  79;  Frailer  u.  Brown,  u  Ohio 
St.  295;  Robinson  v.  Black  Diamond 
Coal  Co.,  57  CbI.  412;  40  Am.  Rep. 
118;  Red  River  Roller  Mills  I/.  Wright, 
30  Minn.  249;  44  Am.  Rep.  194;  Wood- 
ward V.  Aborn,  35  Me.  171;  43  Am. 
Dec.  699. 

The  injury,  it  seems,  must  be  posi- 
tive and  substantial, and  such  as  fairlj 
imposes  upon  the  party  causing  It  the 
duty  of  restraint.  ColumbusGas  Light, 
etc.,  Co.  V.  Freeland,  12  Ohio  St.  392. 
whose  iilth  it  is,  is  required   to 


will  redress,  and  not  to  the  large  class  keep  It  on  hU  own  premises  at  his  peril, 

which  are   usually  denominated  (fan-  Tenant  i'.  Goldwin,  3  Ld.  Raym.  10S9; 

num  absque  injuria.'  "  6  Mod.  31 1 . 

1.  Broom's   Legal   Maxims,   p.  366;  If  a  person  should  place,  or  negli- 

Ellis  I'.  Duncan,  Ji  Barb.  (N.  Y.)  230.  gently  allow,  a  deleterious  substance  to 

8.  See  infra,  this  title,  Pollution  of  rgmain,  whereby  the  v 


Underground  Waters. 

3.  Ballard  v.  Tomllnson,  29  Ch. 
Div.  lis;  32  Alb.  L.J.  289;  24  Am.  L. 
R.  634 ;  Hodgkinson  v.  Ennor,  4  B.  & 
8.329;  116  E.  C.  L.  229;  Tenant  Ti. 
Goldwin,  3  Ld.  Raym.  id&g;  i  Salk. 
360;  Fletcher  r.  Rylands,  L.  R„  3  H, 
L.  Cas.  330;  Snow  v.  Whitehead,  27 
Ch.  Div.  588;  Turner  v.  Mirlield,  34 
Beav.  390;  Smith  !■.  Kenrick,  7  C.  B. 
515;  63  E.  C.  L.  513 ;  Embrey  v.  Owen, 
6  Exch.  353;  Wood  t.  Waugh,  3  Exch. 
748;  Womersley  r.  Church,  17  L.  T.  N. 
S.  190;  Humphries  v.  Cousins,  2  C.  P. 


mother  may  be  corrupted,  either  by 
the  ordinary  or  extraordinary,  yet  not 
very  uncommon,  action  of  Ihe  elements, 
he  Is  liable  for  an  injury  resulting 
therefrom.  Woodward  u.  Aboro,  35 
Me.  371  ;  43  Am.  Dec.  699. 

In  Kfnnaird  v.  SUndard  Oil  Co.,  89 
Ky.  469,  the  defendants  were  the  own- 
ers of  a  warehouse  which  they  used  for 
Ihe  purpose  of  storing  oil,  and  the  evi- 
dence showed  that  it  leaked  from  the 
casks  and  passed  into  the  ground  and 
polluted  the  stream  from  which  the 
of  the  plaintiir  was  supplied ; 
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■Jthough  the/  were  Ignoraal  of  the  fact  water  in  not  the  Esme  hs  the  right  to  get 

Ih It  the  oil  was  afTecting   the  spring,  it;  and  In  my  opinion  doee  not  depend  on 

Prior,  J.,  said  :  "  It  seems  to  us,  alter  a  the  same  principles.  Prima  facie  every 

uretnl  review  of  the  authorities  refer-  man  has  aright  to  get  from  hiaownlanti 

red  to  bj  counsel   for  the  corporation,  water  which  is  naturally   found   there, 

all  of  which   are   entitled   to  great  but  it  frequently  happens  that  he  can- 

wtight,  that  there  IB  a  manifest  dietinc-  not   do   this   without   diminiahing   his 

tion  between  the  right  of  the  owner  of  neighbor's  supply.     In  such  a  case  the 

the  land  to  use  the  underground  water  neighbor    must   submit  to   the   incon- 

apon  it  that  originates  IroTn  percola-  venicnce.     But  frima  facie  no  man  has 

tion,  or  is  found  in  hidden  veins,  a  right  to  use  liis  own   land  in  such  a 

and  the  right  to   contaminate   it  so  way  as  to  be  a  nuisance  to  his  neighbor, 

u  to  injure   or   destroy  the   water  and  whether  the  nuisance  is  effected  by 

when  passing   to   the  adjoining  land  sending  filth  onto  his  neighbor's  land, 

oi  hii  neiglibor.     .    .     .     Because  the  or  by  putting  poisonous  matter  on  his 

owner  has  the   right  lo  make   an  ap-  own  land  and  allowing  it  lo  escape  on 

prapriatian    of    all    the    underground  his  neighbor's  land,  or  whether  the  nui- 

wiler,  and    thus  prevent    its    use    by  sance  is  effected  by   poisoning  the  air 

Mother,  he  has  no  right  to  poison  it,  which    his   neighbor  breathes,  or  the 

however  Innocently,  or  to  contaminate  water  he  drinka,  appears  to  me  wholly 

it,  to  when  it   reaches   hts    neighbor's  immaterial.    .    .    .    So,  ifaman  chooses 

Und  it  i>  in  such  condition  as  to  t>e  to  poison  bis  own  well,  he  must  take 

unfit  for  use,  either   by  man   or  beast,  care    not  to  poison  the  waters  which 

One inay  t>e  entitled,  by  contract  with  otherpersonshave  a  right  touseasmuch 

liitndghbor,  to  all  the  water  that  flows  as  himself.     To  hold  the  contrary,  on 

ins  stream  on  the  surface  that  passes  the  ground  that  the  water  is  not  their 

Ihroughlhelandof  both;  and,  while  he  property  until  they  get  it,  and  that  it  is 

can  thus  appropriate  it,  he  has  no  right  poisoned  before  they  get  It,  is  to  take  an 

to  pollute  the  water  In  such  a  manner  inadequate  view  of  the  subject,  and  to 

»>  when  it  passes  to  his  neighbor,  its  overlook  the  fact  that  the  law  of  nui- 

UK  becomes  dangerous  or  unhealthy  to  sance  is  not  based  exclusively  on  rights 

bis  family,  or  to  the  beasts  on  his  farm,  of  property." 

"Atioon  as  water  leaves  the  land  of  Hon.  Eomund  H.  Benttett,  In  a  note 

Iheone  who  claims  the  right  to   use  It,  to   Ballard  v.  Tomlinson,  34  Am.  Law 

ind  runs  on  the  land  of  another,  the  lat-  Reg.  634,  says :  "  The  decision  of  Mr. 

l"  has  the  same   right  to  appropriate  Justice   Pearson   in    the   court    below 

i'l'nd,  if  property,  it  then  liecomes  aa  (Ballard   v.   Tomlinson,  36   Ch.   Div. 

much  the  property  of  the  last,  as   the  194),  was  founded   upon  the   proposl- 

firtt  proprietor.   The  owner  of  land  has  tion   that,   'as   the    defendants   were 

tbeume  right  to  the  use   and  enjoy-  clearly  entitled  to  pump  every  drop  of 

mmtofthe  air  that  is  around  and  over  water  out  of  their  well  and  leave  the 

"^  premises  as  he  has  to  use  and  enjoy  plaitttiS  with  none,  it  would  be  no  dif  ■ 

'ht  liter  under  his  ground.     He  is  en-  fercnce  in  principle  if  they  deprived 

titled  to  the  use  of  what  is  above   the  him  of  the  water  by  rendering  it  unfit 

round  as  well  as  that   below  it:   and,  for   use;'  and   similar  views   seem   to 

*""<  it  will  scarcely  be  insisted  that  he  have  been   entertained    in   Upjohn   v, 

?»n  poison  the  atmosphere  with  nox-  Board  of  Health,  46  Mich,  s«;  Green- 

<°^  odors,  that  reach  the  dwelling  of  castle  v.  Ilazelelt,  13  Ind.  i36;  Brown 

™nfighbcr  to  the  injury  of  himself  or  v.  Illius,   27  Conn.   84;  71   Am.   Dec. 

""'ily;  if  not,  we  see  no  reason  why  he  49.     The  fallacy  of   this  reasoning  is 

•Jould  be  permitted  to  so  contaminate  abundantly   shown   by  the   judgments 

"'^'■ater  that  flows  from  his  land   to  in  the  case  on  appeal.     It  does  not  fol- 

'  "eighbor,  producing  the  same  re-  low  that  because  one  has  a  right  to  use 

'°">,  and  still  escape  liability  for  the  a  thing  on  his  own  land,  he  may  law- 

■"mages  sustained;  and,   whether  the  fully  send  it  into  his  neighbor's  prem- 

'ater^icapestheone  way  or  the  other,  ises  in  a  condition  to  work  an  injury 

» ininiaierial."  to  him.     .     ,     .     The  American  cases. 

In  Ballard  v.  Tomlinson,  19  Ch,  Div.  therefore,  while  recognizing  to  its  full- 

''.ii  the  leading  case  on  this  subject,  the  est   extent   the   right  of    every,  land- 

•''trtdant  was  held  liable  for  injury  to  owner  to  use,  detain,  and   even  totally 

7~'^^ghbor's  well  bypermltting  sewage  abstract  all   underground   percolating 

7^^  ms  house   to  now  into  the  well,  water,  yet  quite  agree  with  the  deci- 

'■""lley,  L.J.,  said:  "The  right  to  foui  siori  In  Ballard  i',  Tomlinson,  29  Ch. 
437 
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and  to  prevent  such  injury  a  court  of  equity  will  grant  an  in- 
junction.*     So,    a    recovery   has  been    had    against    one   who 

has  poisoned  or  contaminated  waters  of  a  spring  or  well  of 
an  adjoining  owner,  by  permitting  gas  to  escape  therein,'  by 
the    erection    of   a  cemetery  or    private    burying-ground,*    or 

DIv.  1 15,  that  he  is  liable  for  corrupt-  unfit  for  use,  they  should  render  a  ver- 

Ing  it,  and  tbuB  causing  fnjury  to  the  diet  for  him,  which  wag  held  proper. 

well   of    an   adjoining  owner.     .     .     .  In  Pottstown  Gas  Co.  u.  Murphy,  39 

The  true  cause  of  action  therefore  in  Pa.  St.  257,  the  company  was  held  lia- 

tbls  cage,  is  not  exactly  that  the  de-  ble  for  the  poisoning  of  the  plainttfT's 

fendant  contaminated  underground  well    bj  reason   of  fluids    percolating 

percolBtlng  water,  but  that  he  allowed  from  the  works  of  the  gas  companj. 

his  impure  sewage  to  escape  from  his  In    Sherman    -v.    Fall     River    Iron 

premises  to  the  plaintiff's,  and  the  cir-  Works  Co.,  5  Allen  fMass.)  213,  th« 

cumstance   that   it   reached   there   by  court   held    that    the   fact  that   other 

underground  percolation  instead  of  by  causes  have  contributed  to  render  the 

a  surface  stream  is  quite  Immaterial,  water  of  a  well  impure  and  unfit  for 

The  mode  of  traiJimiBsion  is  unimpor-  use,  is  no  bar  to  an  action  to  recover 

tant,"  damages   for  an   injur^r  to  the  water, 

I.  Bloodgood  V.  Ayers,  108  N.  Y.  caused  by  the  escape  of  gas  into  it; 

400;  3   Am.   St,    Rep.   443;  Dillon  o.  but  it  may  be  shown  in   mitigation  of 

Acme   Oil   Co..   49  Hun  (N.  Y.)  565;  damages. 

Hodgkinson  T>.  Ennor,  4  B,  &  S.  239;  3.  Clark  -a.  Lawrence,  6  Jones  Eq. 
Haugh's  Appeal,  102  Pa.  St.  42;  48  (N.  Car.)  83:  7S  Am.  Dec.  141 ;  Barnes 
Am.  Rep.  193;  Wilson  is.  New  Bed-  v.  Haiborn,  54  Me.  114.  See  also 
ford,  108  MasE.  261;  11  Am.  Rep.  352  *  Cemeteries,  vol,  3,  p.  55. 
Ball  V.  Nye,  99  Mass,  582;  97  Am.  Dec.  In  Ball  v.  Nye,  99  Mass,  582;  97  Am. 
56;  Frailer i/.  Brown,  12  Ohio  St.  294.  Dec,  56,  Foster,  ].,  said;  "To  suffer 
So  in  Turner  v.  Mirfield,  34  Beav.  390,  filthy  water  from  a  vault  10  percolate 
a  perpetual  injunction  was  granted  to  or  filter  through  the  soil  into  the  land 
restrain  the  defendant  from  allowing  of  a  contiguous  proprietor,  to  the  In- 
noxious and  unfit  refuse  matter  to  jury  of  his  well  and  cellar,  where  it  is 
flow  from  the  manufactories  Into  his  done  habitually  and  within  the  knowl- 
land,biit  which  pt^rcolated  into  the  de-  edge  of  the  party  who  maintains  the 
fendant's  collieries.  And  in  Womers-  vault,  whether  it  passes  above  ground 
ley  V.  Church,  17  L.  T.  N,  S.  190,  the  or  below,  is  of  itself  an  actionable 
defendant  was  prevented  by  injunction  tort.  Under  such  circumstances  the 
from  maintaining  a  cesspool  through  reasonable  precaution  which  the  taw 
which  water  percolated  to  the  plain-  requires  is,  efTectually  to  exclude  the 
tiffs  well,  filth  from  the  neighbor's  land ;  and  not 

S,  Collins  Ti.  Cbartieni  Valley,  etc,  to  do  so  is  of  itself  negligence.  In  ibc 
"  "  ->  ...  .  ,~.  present  instance,  there  was  no  pretense 
of  a  sudden  and  unavoidable  accident 
m,  28  111.  74 ;  81  Am.  Dec.  263;  which  could  not  have  been  foreseen  or 
Ottawa  Gas  Light,  etc.,  Co.  v.  Thomp-  guarded  against  by  due  care.  The  per- 
son, 39  III.  601 ;  Decatur  Gas,  etc.,  Co.  eolations  appear  to  have  been  constant, 
V.  Howell,  91  111.  19;  Columbus  Gag  and  their  existence  to  have  been  knowr) 
Light,  etc.,  Co.  V.  Freeland,  la  Ohio  to  the  defendant."  See  also  Baird  v. 
St.  392.  Williamson,  15  C.  B,  N.  S.  376 ;  109  E. 

In   Ottawa  Gas  Light,   etc.,  Co.  v.  C,  L.  375;  Fletcher  v.   Rylands,  L.  R., 

Graham,  28  111.  74 ;  81   Am.  Dec.  263,  3  H.  L,  Caa.  330. 

the  gas  company  erected  its  works  near  Whenever  it  can  be  clearly  proved 
the  well  of  the  plaintiff,  and,  by  per-  that  a  burial  ground  is  so  situated  that 
mitting  the  substances  used  in  the  the  burial  of  the  dead  there  will  en- 
manufacture  of  the  gas  to  permeiite  the  danger  life  or  health,  either  by  cor- 
Boil,  injured  the  water  in  the  plaintiflf 's  rupling  the  surrounding  atmosphere  or 
well;  the  jury  was  instructed  that  if  the  water  of  springs  or  welln,  a  court  of 
such  substances  did  soak  into  the  equity  will  grant  its  injunctive  relief, 
ground,  percolate  through  the  soil,  and  upon  the  ground  that  the  act  will  be  a 
render  the  water  of  the  plaintiff's  well  nuisance  of  a  kind  likely  to  produce 
486 


Gas  Co.,  131    Pa.  St.  [43;   17  Am.  St. 
Rep.  79;  Ottawa  Gas  Light,  etc.,  Co. 
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by  the  construction  of  sewers  and  privy  vaults.*  And  the  fact 
that  the  plaintiff  appropriates  the  polluted  water  by  artificial 
means  as,  for  instance,  by  pumping,  has  been  held  to  be  imma- 
terial, where  a  right  to  the  water  exists,* 

There  are  several  cases,  however,  in  which  the  distinction  is  ap- 
parently not  recognized,  and  the  pollution  or  poisoning  by  the 

irreparable   mischief,   and    one   whicti  property,  by  reason  either  of  the  noi- 

cannot  be  adequately  redressed  by  an  some  smells  that  arise  therefrom  or  by 

action  at  law.     Clarli  ii.  Lawrence,  6  the  escape  of  filtliy  matter  therefrom 

JonesEq.{N.Cor:)83;78Ani.Dcc.a4i.  upon  the  premises  of  anolher,  or  bo  as 

In   Kingsbury   -o.    Flowers,  6j   Ala.  to  corrupt    the    water    ol   a   ^ell   or 

479;  39  Am.  Rep.   14,  the   court   held  spring,   they   are   nuisances   in   fact." 

that    a    private     burial     ground    near  See   also   Cleveland  ,v-  Citizens'   Gas 

dwellings,  is  not  necessarily  a  nuisance.  Light  Co.,  lo,  N.  J.   Eq.  101 ;  Ross  r. 

ind  its  use   can   only  be  enjoined  on  Butler,  19  N.J.  Eq.  V)\%  97  Am.  Dec. 

clear  proof  of  probable  Injury.  654. 

In  Greencaslle  v.  Hazelett,  13   Ind.  3.  In  Ballard  v.  Tomlinson,   ag  Ch. 

1S6,  the  distinction  pointed  out  in  the  Div.   iij,   the  defendant  polluted   his 

test  was  not  recognized,  and  it  was  held  own  well  with  sewage,  and  the  water 

that  a  city  had  complete  authority  to  therefrom   percolated  into   the  plain- 

eslsbiish  cemeteries,  and  discretion  10  tiff's  well,  which  was  on  a  lower  level. 

judge  of  their  necessitr.  The  latter  used  his  well  by  pumping. 

1.  In  Alston  r.  GrBnt,3  El.  &Bl.ia8;  It   was   contended    that   inasmuch   as 

•J-,  E.  C.  I..  117,  it  was  held  that  where,  such  water  came  to  him,  not  through 

by  reason  of  the  faulty  construction  of  the  operation  of  natural  causes  alone, 

a  sewer,  RIth  percolated  therefrom  into  but   was   appropriated   by   artificial 

the  cellars  of  the  adjoining  premises,  means,  the  defendant  was  not  liable; 

theownerof  the  land  was  liable  for  the  but  the  court  held  otherwise.     Brett, 

damages,  even  when  he  was  the  owner  M.  R.,  rtt-ersitig  Pearson,  ].,  in  Bal- 

of  the  premises  into  which  the  tilth  per-  lard  i'.  Tomlinson,  16  Ch.   Div.   194, 

colated,  and   the  parties  complaining  said:  "  It  seems  to  my  mind  to  be  clear 

were  hlb  own  tenants.   See  also  Brown  from  the  decisions  that  no  one  has  at 

r.  Sargent,  i  F.  &  F.  112  ;  Barton  v.  any  time  any  property  in  water  per- 

Syracuse.  37  Barb.  (N.  Y.)  393;  Child  colatiog  belowthesurface  of  the  earth, 

V.  Boston,  4  Allen  (Mass.)  41;  81  Am.  even  when  it  is  under  his  own  land, 

Dec.6So;  McSwiney  v.  Haynes,  i   Ir.  but  it  is  equally  clear  that  everybody 

Eq.  Rep.  313.     See  generally  Drains  has  a  right  to  appropriate  that  perco- 

AND  Sewers,  vol.  6,  p.  3.  lating  water,  at  least  whilst  it  is  under 

W]Mn  tlis  Bnctlon  Of  k  Frlvy  WIU  B*  his   own   land,   to  the  extent  that  he 

Bnjoliiail   aa  a   HnlMUioe.— De  Give  v.  may  take  it  all  so  as  to  prevent  any  of 

Seltzer,  64  Ga.  433;  Rand  f.  Wilber,  it  going  on  the  land  of  his  neighbor. 

19  111.  App..  395.     In  Wahle  v.  Rein-  But  hi;  neighbor  below  him  according 

bach,  7«   111.311,    the    defendant  to  the  flow  of  water,  has  an  equal  right 

was  about  to  erect  a  privy  on  his  own  l>efore  the  person  above  has  appropri- 

lot,  about  eight  Eeet  from  the  dwelling  ated  it  to  take  it  all.     He  has  a  right  to 

house  and  cellar,  and   within   twenty  take   the  water  from   the  percolating 

(eet  of  the  well  of  the  complainant.    It  stream  under  his  own  land  to  this  ei- 

tras  held  that  a  bill  foran  injunction  to  tent,  that   he   may  thereby  cause  the 

restrain   the  completion  of  the  same,  water   which  is  under  the'  land  above 

would    lie,    there    being  no  adequate  him  to  come  on  his  own  land  when  it 

remedy  at  law  for  the  injury  that  would  otherwise  would  not,  and  then  to  take 

result   therefrom  to  the  complainant,  that,  and  so  on,  until  he  has  absolutely 

The  court  observes:  "  Privies  are  re-  dried  the   land  above  him.    This  per- 

garded  as  frima  facie  nuisances,  and  colating   water  below  the   surface   of 

although  necessary  and  indispensable  the  earth  is  therefore  a  common  reser- 

in  connection  witb  the  use  of  property  voir  or  source  in  which   nobody  has 

for  the  ordinary  purposes  of  habitation,  any  property,  but  of  which  cvcrvbody 

yet  if  they  are  built  or  allowed  to  re-  has,  as  far  as  he  can,  the  right 'of  ap- 

main  In  such  a  condition  as  to  annoy  propriating  the   whole.     .     .    .     The 

others  in  the  proper  enjoyment  of  their  principle    of    natural    user    does   not 
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plaintiff  is  held  to  be  no  ground  of  action;*  but  these  cases,  it 
seems,  may  be  reconciled  in  the  principle,  that  the  use  of  his  own 
property  which  causes  the  injury  must  be  natural,  proper,  and 
free  from  negligence,  the  question  not  being  as  to  the  property 
rights,  but  whether  or  not  the  defendant  is  guilty  of  a  nuisance,* 


The  plaintifT.  if  he  has  \  Liable,  unless  he  acted  maliciouBlj-.  See 
lything  in  nature,  has  a  aUo  Upjohn  v.  Board  of  Health,  46 
—  that  user  bj-  all  the     Mich.  542;  Acton  v.  Blundell,  11  M.  & 


which  r 


apply  a 
right  to 
right  t( 
skill   and 

capable,  and  It  seems  to  me  that  as 
long  as  the  plaintiff  uses  only  lawful 
means  as  against  his  neighbor,  how- 
ever ingenious  or  however  artificial 
those  means  may  be,  his  right  to  appro- 
priate the  common  source  is  not  dim- 
inished, because  be  uses  the  most  arti- 
ficial or  most  ingenious  methods." 
1.  In  Upjohn  v.  Board  of  Health,  46 


W.3J4. 

And  in  Dillon  u.  Acme  Oil  Co.,  49 
Hun  (N.  Y.)s6s,  the  court,  by  Haight, 
J.,  says  :  ''  It  Is  only  in  exceptional 
cases  that  the  channels  of  subterranean 
streams  are  known  and  their  courses  de- 
fined; It  is  only  in  such  exceptional  cases 
that  the  owner  can  know  beforehand 
that  his  works  will  affect  his  neighbor's 
welts  or  supply  of  water,  and  we  are, 
Mich.  543.  Cooley,  J.  observes :  "  If  therefore,  of  the  opinion  that  in  the 
withdrawing  the  water  from  one's  well  absence  of  negligence  and  of  knowl- 
by  an  excavation  on  adjoining  lands  edge  as  to  the  existe 
will  give  no  right  of  action,  it  ■     ""■     '■ 


:o  understand  how  corrupting  its  waters 
by  a  proper  use  of  the  adjoining  prem- 
ises can  be  actionable,  when  there  Is 
no  actual  intent  to  injure,  and  no  negli- 
gence. The  one  act  destroys  the  well, 
and   the  other  does  no  more."     This, 


s  is  legitimate  and  < 
eand  skill,  there  cai 
luch  subterranean  t 
itaminated."     In   thi 


h  Eubter- 

ben  the  busi- 
onducted  with 
be  no  liability 


howi 
InB 


.  Illlu 


27  Co: 


-  84;   7- 


.  Dec.  49,  the 
gance;  the  defendant  was  engaged  in 
operating  gas-works,  and  he  hpd  negli- 
gently and  improperly  placed  upon  the 


contaminating 

a  Buhterranean  stream  and  contamina- 
tion by  soaking  or  percolation,  as  fol- 
lows :  "  In  the  case  of  Womersley  t. 
Church,  \l  L.  T.  N.  S.  190,  the  owner 
of  the  adjoining  premises  dug  a  cess- 
pool within  fourteen  yards  of  the  plain- 
tiff's well,  so  near  that  the  liquid  from 


Quantities  of  coal  tar,  gas  li 
other  offensive  and  noxious  materials, 
which  were  washed  by  the  surfacewater 
into  the  well,  and  also  soaked  and  pene- 
trated into  the  ground,  and  thence  into 
the  soil  around  and  adjoining  the  well, 
whereby  the  waters  were  corrupted, 
etc.  The  court  held  that  the  negligently 
leaving  of  noxious  substances  on  the 
land,  which  are  washed  by  the  rain 
along  the  surface  of  the  ground 

ft  makes 


held  that  the  defendant's  use  of  the 
cesspool  should  be  restrained.    To  the 

Scholefield,  9  M.  &  W.  665.  It  will  b<i 
observed,  however,  that  the  contami- 
nation was  by  soaking  or  percolating 
of  the  sewage  matter  from  (be  cesspool, 
and  was  not  from  the  contamination  of 
subterranean  streams,  so  that  in  case 
oil  from  the  defendant's  works  had 
soaked  or  percolated  along  the  surface, 
actionable,  and  that  thus  reaching  and  contaminating  the 
difference  if  the  substances     plaintiff's   wells,   a   different    question 


rled  upon  the  surface  of  the 
ground,  or  have  soaked  into  the  soil, 
and  are  carried  along  the  surface  by 
meansof  water  diffusing  Itself  accord- 
ing to  natural  laws;  but  where  such 
noxious  substances,  by  penetrating  or 
being  buried  within  the  soil,  have  af- 
fected the  subterranean  currents  by 
which  a  well  is  supplied,  and  have  cor- 
rupted the  water,  the  party  placing  1 


substances  o: 


mid  have  been  pre 

3.  SeeSwettf.Cutts,soN.H.439;  9 
Am.  Rep.  J76.  In  Collins t.  Chartiera 
Valley  Gas  Co.,  131  Pa.  St.  143;  17 
Am.  St  Rep.  79,  the  court,  by  Mitch- 
el!,  J.,  said:  "The  dividing  line  be- 
tween the  right  to  use  one's  own,  and 
the  duty  not  to  injure  another's,  is  one 
of  great  nicety  and  importance,  and 
frequently  of  difficulty.     The   Pt*H- 


fl-ithin  his  soil  IS  not    aylvania  decisions  b a  ve   endeavored 
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witb  unu*ual  care,  to  preserve  the  sub-  actionable,  and  tbe  reason  has  alwajs 
stance  of  both  rights,  as  far  as  their  been  the  same — that  the  damage  could 
(Ometimes  inevitable  conflict  maj' per-  not  be  foreseen  or  avoided.  If  the 
roit.  With  [eg;ard  to  the  use  and  con-  boundaries  of  knowledge  have  been  so 
trol  of  flowing  water,  and  of  water  enlarged  as  to  make  an  end  of  the  rea- 
courses,  the  case  of  Pennsjlvania  Coal  son,  then,  ctssante  raliont,  cessal  ifta 
Co.  V.Sanderson,  113  Pa.  St.  136;  57  Itit.  Geology  is  a  progressive,  and 
Am.  Rep,  445,  definitely  settled  the  now,  in  manj-  respects,  a  practical 
rule  that  for  unavoidable  damage  to  science ;  and,  as  truly  remarked  by  the 
another's  land,  in  the  lawful  use  of  learned  judge  below,  in  his  opinion  on 
one's  own,  no  action  can  be  main-  the  motion  for  a  new  trial, '  Since  the 
lained.  No  other  result  seems  possi-  decisions  in  Acton  r.  Blundell.  13  M. 
ble,  without  restricting  the  uses,  dero-  &  W.  334,  and  Wheatley  ii.  Baugh,  15 
gating  from  tbe  full  enjoyment,  and  Pa.  St.  518;  64  Am.  Dec. 731,  probably 
diminishing  the  value  of  property,  more  deep  wells  have  been  drilled  In 
But  tbe  rule  does  not  go  beyond  Vf  eMera  J'eiiHtyivatiia  than  had  pre- 
proper  use  and  unavoidable  damage,  viously  been  dug  in  the  entire  earth  in 
Itia  thusclearlvexpressed  inthe  opin-  all  time.  And  that  which  was  then 
ion  of  our  Brotfier  Clark:  'Everyman  held  to  be  necessarily  unknown  and 
has  the  right  to  the  natural  use  and  merely  speculative,  as  to  the  flow  of 
enjoyment  of  bis  own  property;  and  water  underground,  has  been,  by  ex- 
it, while  lawfully  In  such  use  and  en-  perience  In  such  cases  as  this,  reduced 
joyment,  without  negligence  or  malice  almoat  to  a  certainty,'  If  this  is  the  state 
on  his  part,  an  unavoidable  loss  occurs  of  knowledge  at  the  present  day;  if  tbe 
to  his  neight>or,  it  is  damnum  abaqiie  existence  of  a  stratum  of  clear  water. 
injuria:  ^Tbat  this  is  the  rule  as  to  and  its  flow  into  wells  and  springs  of 
surface  streams  was  conceded  bv  the  the  vicinity,  and  the  existence  of  a 
defendant  below;  hut  it  contended  that,  separate  and  deeper  stratum  of  salt  wa- 
as  10  subterranean  waters,  or  at  least  ter,  which  is  likely  to  rise  and  mingle 
as  to  percolations  and  hidden  streams,  with  the  fresh,  when  penetrated  in  bor- 
an  owner  was  not  bound  Co  pa;r  any  ing  for  oil  or  gas,  are  known,  and  the 
attention  to  the  effect  of  his  operations  means  of  preventing  the  mixing  are 
within  his  own  land,  upon  the  land  of  available  at  reasonable  expense,  then, 
others.  The  learned  judge  below,  clearly,  it  would  be  a  violation  of  the 
though  seeing  and  expressing  the  living  spirit  of  the  law  not  to  recognise 
force  of  the  reasons  for  a  uniform  rule  the  change,  and  apply  the  settled  and 
applicable  to  both  classes  of  waters,  immutable  principles  of  right  to  the 
felt  himself  so  far  constrained  by  altered  conditions  of  fact.  The  learned 
adjudicated  cases  that  he  directed  judge.  In  his  charge,  said :  '  There  Is 
a  verdict  for  the  defendant.  evidence  from  which  the  jury  could 
"The  use  which  Inflicts  the  damage  fairly  find  that  the  defendant,  when  the 
must  be  natural,  proper,  and  free  from  well  was  drilled,  knew,  or  ought  to 
negligence,  and  the  damage  unavoid-  have  known,  if  he  had  exercised  any 
able.  On  the  question  of  negligence,  reasonable  judgment,  or  investigated 
the  question  of  knowledge  is  always  or  paid  attention  to  it,  that  the  boring 
important,  and  may  be  conclusive,  of  this  well  in  the  way  it  was  done, 
Hence  the  practical  Inquiry  is,  flrst,  without  shuttingofT  the  salt  water  from 
whether  the  damage  was  necessary  and  the  fresh  water,  would  almost  inevita- 
unavoidable;  secondly,  if  not,  was  It  bly  ruin  these  and  other  wells  in  the 
sufficiently  obvious  to  have  been  fore-  immediate  vicinity.  And  I  think  there 
seen,  and  also  preventlble  by  reason-  is  evidence  from  which  the  jury  could 
able  care  and  expenditure?  In  Penn-  fairly  find  that  the  defendant  could, 
ila  Coal  Co.  v.  Sanderson,  113  with  the  outlay  of  a  small  amount  of 
I.  116;  57  Am.  Rep.  443,  the  money,  have  shut  off  the  salt  water 
damage  was  unavoidable.  In  Wheat-  from  the  freih  water,  so  that  it  could 
ley  i>.  Baugh.  75  Pa.  St.  518;  64  Am.  not  have  done  any  Injury.'  If  the  jury 
Dec.  721,  it  WHS  not  ascertainable  be-  had  found  the  facts  as  this  charge  as- 
forehand ;  hence  the  plaintiff  had  no  sumes  that  they  fairly  might  on  the 
cause  of  action  in  either  case.  Later  evidence,  then  the  plaintiff  had  made 
cases,  fallowing  Wheatley  i',  Baugh,  out  a  case  of  negligence,  and  was  en- 
35  Pa.  St.  538;  64  Am.  Dec.  711,  have  titled  to  recover.  Negligence  in  this 
held  that  injury  to  springs,  wells,  etc.,  sense  is  tbe  absence  of  such  care  and 
supplied  by  mere  percolation,  was  not  regard  for  the   rights   of  otben   as  « 


K 
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IV.  ABTUICIAL  OB  EFrOBOZO  FEBGOLATIOHft— iHJlTBns  THEKKTBOK 
— 1.  In  Oeneral. — A  distinction  has  been  drawn  between  natural 
percolations  and  percolations  caused  artif  cially,*  and  it  has  been 
held,  both  in  England  and  the  United  States,  that  one  who  ac- 
cumulates water  artificially  on  his  own  lard,  thereby  causing  per- 
colation through  the  soil  to  the  damage  of  his  neighbor,  is  liable 

prudent  and  jui 


plaintiff  ehowed    that    the    injury 
plainly    to  be  anticipated,   and   eaeil}' 
;ntlble   with  reasonable 


Ch.  Dlv 

C.  P.  Div.  ai 

Hurdm 


Humphries  v.  Cousins,  i 


expense,  he  brovight  hiniBelf  within  the     Co.,  3  C.  P.  Div.   i 


exception  of  all  the  cases  from  Wheat 
ley  I'.  Baugh,as  Pa.  St.  538;  64  Am 
Dec.  731,  to  Pennsylvania  Coal  Co.  v 
Sanderson,  113  Pa.  St,  136;  57  Am 
Rep.  445,  inclusive.  It  may  be  well  tc 
say  thai,  in  cases  of  this  nature,  jurie! 
should  be  held  with  a  firm  hand  to 
cases  of  negligence  within  the  ex 
lion,  and  not  allowed  to  pare  down  the 
general  rule  by  sympathetic  verdicts  in 
cases  of  loss  or  hardship  from  the  prop. 
iC  of  clear  rights.  The  danger 
'  e  ignored,  but 


we   cannot  on   that   e 
door  to  suitors  entitled  to  redi 
genuine  wrongs.    The  duty  to 
the  line  firmly  where  ji 


placed  upon  their  land  and  againet 
their  wall,  which  adjoined  the  house  of 
the   plaintiff,  large   quantities  of  soil, 
clay,  and   limestone,  and   other  refuse, 
and  thereby  raised  the  surface  of  their 
land  above  the  level  of  the  land  upon 
;ai     which  the  plaintiff 's  house  was  built,  so 
p-     that  the  rain  which   fell   upon  the  soil, 
clay,  limestone,  etc.,  oozed  and  perco- 
lated through  the  wall  of  the  defend- 
ants into  the  house  of    the   plainliS, 
causing   it   to   become   wet,   unwhole- 
some, and  unhealthf  ul,  etc.     It  was  held 
shut  the     that  the  defendants  were  liable  for  the 


s   for 


put  it  Is,  in  the  first  instance  and  chiefly     Co.,  3  Ch.  Div.  6 


upon  the  trial  courts." 
■  1.  In  Rylandsv.Fletcher.L.  R.,3H. 
L-  Cas.  330,  a  leading  case  on  this  sub- 
ject, a  reservoir  was  created  artificially, 
from  which  thewater  flowed  from  some 


damages.     See   also,  Broder    v.    Sail- 
lard,  aCh.  Div.  693. 

And  in  Evans  11.  Mancbester.etc.,  R. 
n  the  bank  of  a 


Pariiai 


If  a 


r  and  allows  ii 
damage,  he  is  responsi- 
reful  he  may  have  been, 


accumulates 

ble,  howev 
and  whate' 
taken  to   prevent  1 
If  water   naturall_  __ 

fendanls'    land    had,    by    percolation, 
found  its  way  down  to  the   plaintiff 
'    mine  through  the  old  workings,  and  s 
had  impeded  his  operations, 


constructed  under 
ment,  a  mill  had  been  built;  In 
uence  of  the  working  of  a  coal 
e,  the  canal  and  mill  had  subsided, 
the  water   leaked   from   the   canal 
the  mill.     In  an  action  brought  by 
Lord     the  mill  owner  against  the  canal  com- 
brings  or     pany,  for  an  injunction  and  damages,  it 
was  held  that  the  companv,  being  au- 
thorized b}'  an  act  of  Parliament,  were 
not  under  the  same  I  labilities  as  a  private 
person,  but  they  were  liable  for  dam- 
ages  if  guiily  of  negligence,  and  that 
the  canal  company  were  guilty  of  neg- 
ligence, inasmuch  as  they  might  have 
prevented  the  damage. 

In  Massachuaelts,  the  doctrine  of  the 
English  courts  seems   to  be  adopted. 


;  afforded   him   any  ground  of  In  .£tna  Mills  r.  Brookline,  117 Mass, 

complaint.     .     .     ,     But  that  is  not  the  (x^,  the  defendants,  under  a  statute  au- 

real  state  of  the  case.     The  defendants,  thorizing  them  to  take  the  waters  of 

in  order  lo  effect  an  object  of  their  own,  the  Charles  River  for  the  use  of  the  said 

brought  onto  their  land,  a   large   accu-  town  and    inhabitants  thereof,  provid- 

mulated  mass  of  water,  and  stored  it  up  ing   that   the  town  shall  be  liable  in 

In    a   reservoir.     The   consequence  of  damages  to  any  person  injured  by  such 

this  was  damage  to  the  plaintiff,  and  taking,  constructed  a  water  galleir  on 

for  that  damage,  however  skillfully  and  land  near  the  river,  which  drew  os,  by 

carefully  the  accumulation  was   made,  percolation,  water   from   the   river 

I  he  defendants  were  certainly  responsi-  through  the  natural  soil  between  the 

ble,"      This  doctrine   was  approved  in  g;allery  andthe  river.    It  was  held  that 
442 
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therefor ;  but  in  a  majority  of  the  states  this  doctrine  is  qualified, 
and  in  order  to  create  liability,  negligence  must  be  shown.* 
Where,  however,  accumulation  is  in  the  first  instance  wrongful, 

there  had  been  e  taking  of  the  waters  In  Puller  v.  Chicopee   Mfg.  Co.,  i6 

of  the  river,  within  the  meaning  of  the  Gray  [Mass.)  46,  recovery  was  had  for 

act,  and  that  a  person  whose  property  damages  occasioned  by  raising  a  pond 

wasinjured  by  such  taking  was  entitled  which   affected  injuriougly  the   plain- 

lo  indemnity.     Endicott,  J.,  said  :  "  It  tiff's  well.   See  also  Gorham  -o.  Cross, 

is  well  settled  that  water,  which  flows  125  Mass.  133 ;  %%  Am.  Rep.  134. 

or  percolates  underground  in  defined  in   Mears   v.   Dole,    135  Mass.   508, 

channels,  belongs  to  the  owner  of  the  one  who,  by  excavations  on  his  land, 

soil,  and  he  may  by  a  well  or  other  let  in  the  sea  which   undermined  and 

slmcture  appropriate  it  to  his  own  use,  injured  adjoining  land,  was  held  liable 

although  by  so  doing  he  may  arrest  it  in  an  action  for  the  injury  so  caused, 

on   its  way  to  his  neighbors  land,  or  including  an  injury  to  a  well  by  per- 

draw  It  from  hia  neighbor's  land  into  eolation  of  salt  water, 

bis  own.     Such  water  on  the  land  is  as  1.  The  doctrine  of  RylandsivFletch- 

much   his  property  as  the  land  itself,  er,  L.  R.,  3  H.  L.  Cas.  330,  has  been  de- 

But  a  very  different  question  is  pre-  parted  from,  both  in  its  application  to 

tented  where  the  owner  of  land  con-  the  percolating  water,  and  the  escape 

Btructa  his  well  or  other  structure  in  of  water  by  the  overflowing  of  dams, 

such  manner  as  to  create  an  artificial  reservoirs,   etc.,   as    in   the    following 

underground  current  of  water  from  a  cases:  Reed  v.  State,   loS  N.  Y.  407; 

ninning  stream,  thus  withdrawing  the  Pixley  v.  Clark,  35  N.  Y.  tao;  91  Am. 

water  of  the  stream  into  his  own  land,  Dec.   72;    Mairs   v.    Manhattan    Real 

under  the  claim  that  of  right  he  is  en-  Estate  Assoc,  89  N.  Y.  506;  Losee  11, 

titled   to  the  waters  thus  found  in  or  Buchanann,  51  N.  Y.  476 ;  10  Am.  Rep. 

coming  to  his  land."     See  also  .^tna  633;  Livingston  ;'.  Adams,  8  Cow.  (N. 

■  Mills   I..   Waltham,    116   Mass.   423;  Y.)  175;  Garland  i/.  Towne,  55  N.  H. 

Bailey  v.  Woburn,  126  Mass.  416.  55;  30  Am.  Rep.  164;  Lapham  v.  Cur- 


held  immaterial  how  the  town  lis,  5  Vt.  371;  26  Am.  Dec.  310;  Todd 
look  the  water,  whether  by  pipes  or  by  v.  Cochell,  17  Cal.  97;  Everett  v.  Hv 
percolations  through  an  artificial  or  draulic  Flume  Funnel  Co.,  23  Cal,  223; 
natural  embankment  between  the  gal-  Campbell  v.  Bear  River,  etc.,  Water, 
lery  and  the  river  in  Cowdrey  v.  Wo-  etc.,  Co.,  35  Cal.  679;  Hoffman  -a.  Tuo- 
burn,  136  Mass.  409.  lumne  County  Water  Co.,  lo  Cal,  413; 
And  in  Wilson  ti.  New  Bedford,  108  Wolf  v.  St.  Louis,  etc.,  Water  Co.,  10 
Mass,  265;  II  Am.  Rep.  352,  Chapman,  Cal.  54';  Tenney  i>.  Miners' Ditch  Co., 
C.  ).,  observes:  "The  percolating  7' Cal.  335;  Richardson  v.  Kier,  34  Cal. 
water  belongs  to  the  owner  of  the  land,  63;  91  Am.  Dec.  681 ;  Jones  f.  Robert- 
as much  as  the  land  itself, or  the  rocks  son,  116  III.  543;  56  Am.  Rep.  7S6; 
and  stones  in  it.  Therefore  he  may  dig  China  r.  Southwick,  12  Me.  238;  Hig- 
a  well,  and  makeltvery  large,  and  draw  gins  ti.  Chesapeake,  etc..  Canal  Co.,  3 
up  the  water,  by  machinery  or  other-  Harr,  (Del. J  411 ;  Morris  Canal,  etc., 
wise,  in  such  quantities  as  to  supply  Co.  i'.  Ryerson,  37  N,  J.  L.  457;  Bell 
aqueducts  for  a  large  neighborhood,  r.  McClintock,  9  Watts  (Fa.)  110;  34 
He  may  thus  take  the  water  which  Am.  Dec.  507;  Lehigh  Bridge  Co.  r. 
would  otherwise  pass  by  natural  perco-  Lehigh  Coal,  etc.,  Co.,  4  Rawlc  (Pa.) 
lation  into  his  neighbor  s  land,  and  draw  9 ;  36  Am.  Dec.  1 1 1 ;  Sheldon  -u.  Sher- 
off  the  water  which  may  come  by  natur-  man,  42  N.  Y.  484;  i  Am,  Rep,  569. 
al  percolation  from  his  neighbors  land  ;  In  Reed  v.  State,  108  N.  Y.  407,  it 
andhianeighbormay.byawallor  other  was  held  that  the  attempt  to  collect  a 
obstruction,  retain  the  water  which  is  large  body  of  water  into  a  limited 
upon hisQwnland,andpreventthe,water  space,  surrounded  with  a  porous  and 
(rom  cominginto  hia  soil.  .  .  .  But  gravelly  soil,  without  taking  any  ede- 
tbe  present  case  is  of  a  different  char-  quate  precaution  to  confineit  to  the  re- 
ader. The  respondents  have  so  raised  ceptacle  prepared  for  it.  is  negligence, 
their  dam  and  reservoir  as  to  cause  an  and  for  damages  resulting  therefrom 
arliBciat  pressure  of  the  water  through  to  adjoining  owners,  the  person  charge- 
the  soil,  and  by  its  action  it  has  flooded  able  with  the  negligent  act  is  liable, 
tbe  pelitioner'a  cellars."  See   also   Jutte   v.  Hughes,  67   N,  Y. 


^aovGoOt^lc 


limt^vrvjout*^  UNDERGROUND  WATERS.^  PneoiuloM. 

the  defendant  is  liable,  although  guilty  of  no  negligence.'  The 
general  question  as  to  the  effect  of  accumulating  water  in  mines* 
and  dams'  has  been  treated  elsewhere. 

2.  Diversion  of  Sni&oe  Streams  by  Artifldal  Percolation. — The  dis- 
tinction between  artificial  and  natural  percolations  is  again  ap- 
parent in  cases  of  the  diversion  of  surface  streams.  Although  a 
landowner  may  appropriate  the  natural  percolations  upon  his 
land,  he  cannot  construct  his  well,  or  other  structure,  in  such  a 
manner  as  to  create  an  artificial  underground  current  of  water 
from  a  running  stream,  to  the  injury  of  his  neighbors.* 

367 ;  Mairs  f .  Manhattan  Real  Estate  S.  S«e  Dam,  vol.  4,  p.  971. 

Aeeoc.,  89   N.    Y.   506;    Clements   v,  4.  McClellani'.  Hurdle,  3  Colo.  App. 

State,  105  N.  Y.6JI.  430.    In  Grand  Junction  Canal   Co,  w. 

In  lleacock  r.  State,  \t>e,  N.  Y.  346;  Shugar,  L.R,,  6  Ch.  487,  the  defendant, 

Avery   f.   State.    10^   N,   Y.   636,  and  by  constructing  a  drain,  drew  off  water 

Collins  V.  State,  105  N.  Y.  641,  a  re-  flowing  in  a  defined   surface  channel, 

'  fusal  to  award  damages  for  such  per-  the  property  of  the   plaintifT,   flowing 

eolations  was  reversed,  and  the  claims  through  adjoining  land  through  which 

lent   back   for  a   rehearing  upon   the  it  had  percolated  into  the   drain.     An 

merits.  Injunction  was    granted.      Lord    Halh- 

A  landowner  who  permits  the  water  erly,  L.  C.,  i>atd  :  "  Where  a  well  had 

taken  from  artesian  wells  on  his  land,  been   made   to  receive   underground 

and  carried  through   a  ditch  for  the  water,  and  another  man  had   made  a 

purpose  of  irrigating  hU  fields,  to  per-  well  which  took  away   the  water  from 

colate  through  the  ditch  and   to  satu-  the  first  well,  he  has  as  much  right  to 

rate  his  neighbor's  land,  to  his  injury,  use  the  soil   ai  the  digger  of  the  first 

when  it  might  have  been  drained  from  well.     A  man  cannot  compel  his  neigh- 

the   ditch   so   as   prot>ably  to  prevent  bor  to  leave  his   own  soil   untouched, 

such  injury.  Is  liable  for  the  damages  and  prevent  his  having  a  well,  too.  But, 

thereby   sustained,   and  may   be   re-  as  regards  flowing  water,  the  esse   is 

■trained   by   injunction.     Parlcer   v.  quite  different.    .    .    .    In  this  case  there 

I^r»en,E6Cal.  336;  31  Am.  St.  Rep.  30.  is,   ex  concesiis,   a  defined   channel  in 

In  Marshall  T>.  Welwood,  3S  N.  J.  L.  which  this  water  was  flowing,  and   I 

339;  10   Am.    Rep.  394,    the    court,    by  think  the  evidence  Is  clear  that  some  of 

Beasley,  C.  J.,  observes:    "  The  fallacy  it  Is  withdrawn  by  the  drain  which   the 

in  the  process  of  argument  by  which  Local    Board    (the    defendants)   have 

judgment    is    reached   in    Ryiands   v,  made.  As  far  as  regards  the  support  of 

Fletcher,  L.  R.,  3  H.  L,  Cas.  330,  ap-  the  water,  all  one  can  saj  is  this;  I  do 

pears  to  me  to  consist  In  this:  that  the  not  think  Chasemore  11.  Richards,  7  H. 

rule    mainly    applicable    to    a    class    of  L.  Cas.  349,  or  any  other  case,  has  de- 

CBseswhich,  I  think,  should  be  regarded  cided  more  than  this,  that  vou  have  a 

as,    in    a    great    degree,    exceptional,  right  to  all  the  water  whfch  you  can 

Is  amplified  and  extended  into  a  gen-  draw  from  the  different  sources  whicti 

eral,  if  not  universal,  principle.     .     .     .  may  percolate  under  ground ;  but  that 

It  seems  to  me,  therefore,  that  in  this  has  no  bearing  at  all  on  what  you  may 

case   (the   bursting   of  a  steam   boiler  do  with  regard  to  water  which  is  in  a 

while  in  use  on  the  owner's  property)  deiined  channel,  and  which 3-ou  arenot 

it  was  necessary  to   submit  the  matter,  to   touch.     If   you  cannot  get   at  the 

as  a  question  of   fiict   for  the  jury,  underground  water  without   touching 

whether  the  occurrence  doing  the  dam-  the  wuier  in  a  defined  surface  channel 

age  complained  of    was  the  product  of  I  think  you  cannot  get  at  it  at  all." 

pure  accident,  or  the  result  of  want  of  In  Emporia  v.  SiKlen,   35  Kan.  588: 

care  or  skill  on  the  part  of  the  defend-  37  Am.  Rep.  165,  the  distinction  is  well 

ant  or  his  agents."     See  also  Simonton  maintained.     Brewer,  J.,  said  :    "  It  is 

v.  Lor]ng,68Me.  164;  38  Am.  Rep.  33  n;  doublless  true,  as  a  general  proposition, 

Parrottr.  Barney,!  Sawy.  ;u.S.)423.  that   the   law   takes  no  cognizance  of 

1.  Frye  !■.  Moor,  j3  Me.  583.  percolating  water.     The  impossibility 

S.  See  Mines  AND  MiNiKC  Claims,  of  proving   with   reasonable  certainty 

vol.  I5,p.499.  the  sources  of  supply  is  a  strong,  if  not 
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UNDERSTAND;  UNDERSTANDING. 

UniEBSIAHI) ;  UVSERSTASSIHO.— Understanding  and  agree- 
ment are  synonymous.*  An  understanding  is  "anything  mutu- 
ally understood  or  agreed  upon." 

the  principal,  reason  therefor.     .     .     .  held  that,  "The  owner  of  a  Tarm  may 

It  ie  also  a  general  proposition  that  a  dig  a  ditch  to  drain   his  land,  or  open 

man  may  not  do  indirectly  what  he  may  and  work  a  quarry  upon  It,  although  hy 

not    do    directly.      Unquestionably    a  bo  doing  he  interceptg  one  of  the  under- 

parly  may  not  run  pipes  into  plaintiff's  ground  sources  of  a  spring  on  his  neigh- 

niillpond,  or  dig  a  channel  to  it,  and  bor's   land,    which   supplies    a   small 

thus    divert    the    water.     May    he    ac-  stream  d(  water  flowing  partly  through 

compliah  the  same  result  by  digging  a  the   land  of  each,  and   thereby  dimln- 

well  upon  the  very  banks,  and  so  near  ishes  the  natural  supply  of  water,  to  the 

thereto  that  the  water  ooies  out  from  injury   of  1  h  e   adjoining   proprietor." 

the  pond  into  the  well,  and  be  beyond  See  also  Goodale  v.  Tuttle,  39  N-.  V. 

the  reach  of  the  law,  so  long  as  he  keeps  466. 

a  wall  of  earth  between  the  well  and  Icnorancs  ol  tlia  Injnxj. — In  DIckin- 
the  pond?  If  this  were  the  recognized  son  v.  Grand  Junction  Canal  Co.,  L. 
law,  protection  to  the  owners  of  water-  R,,  7  Eich,  j8),  it  was  held  that  igno- 
power  would  rest  on  slender  founda-  ranee  and  tack  of  negligence  on  the  part 
tions.  .  .  .  And,  if  a  well  on  the  of  the  defendant  would  defeat  the  right 
very  bank  would  be  restrained,  may  of  action.  Where  the  defendant:,  by 
the  same  result  \k  accomplished  by  digging  a  well.drew  water  from  a  river 
digging  one  a  few  feet  off?  It  would  after  it  had  formed  part  of  a  stream, 
seem  as  though  but  one  answer  could  thereby  preventing  the  plaintiff  from 
injustice  be  given:  that  the  owner  of  working  hia  mill,  which  was  situated  on 
an  established  power  1b  entitled  to  pro-  the  river,  it  was  held  that  an  action 
lection  against  any  subtraction  there-  would  lie.  Pollock,  C.  J.,  said:  "Ifin- 
from,  whether  sought  to  be  accom-  deed  It  appeared  that  the  company  were 
ptished  by  direct  or  indirect  methods,  ignorant,  and  could  not  by  any  degree 
We  are  aware  that  the  further  the  well  of  care  have  ascertained  before  making 
is  removed  from  the  banks  of  the  the  well  that  tC  would  have  the  effect  of 
stream,  the  more  difficult  and  uncertain  obstructing  the  water,  and  when  they 
the  evidence  of  the  abstraction  of  the  discovered  that  it  did,  they  could  not 
nater;  but,  when  the  fact  of  the  ah-  have  repaired  the  mischief,  It  might 
atraction  is  proved,  it  would  seem  that  have  raised  the  question  whether  the 
relief  must  necessarily  follow.  It  is  a  action  was  maintainable." 
matter  of  common  knowledge  that  1.  Webster's  Diet., /i>ffoTO«t/ In  Bar- 
water,  pasEing  through  hut  a  narrow  kow- t'.  Sandger,  47  Wis.  501.  In  this 
passage,  and  Rnding  at  the  end  an  out-  case  It  was  held ,  when  the  jury  were 
let,  soon  increaaes  by  its  flow  the  size  asked  whether  a  certain  matter  was 
of  the  passage;  and  thus  that  which  at  "understood,"  between  the  parties, 
first  was  but  a  mere  trickle  becomes  In  and  they  answered  that  there  was  no 
time  a  aizable  stream,  and  the  abetrac-  "  agreement,"  that  this  reply  was  re- 
tion,  which  at  lirst  was  limited,  soon  in-  sponsive  to  the  question  and  not  eva- 
creasea,  until  it  may  eventuate  in  a  sive.  See  also  Winalow  v.  Dakota 
general  exhaustion.  Of  course,  the  Lumber  Co..  35  Minn.  338;  Hill  v. 
mere  proiimity  of  the  well  to  the  Foi,  4  Hurl,  &  N,  362 ;  House  v.  Ho- 
stream  does  not  prove  the  alntraction ;  well,  6  N.  Y.  Supp.  So:;  ^3  Hun  (N. 
there  may  be  other  subterranean  sources  Y,)  638;  Fraser  i'.  Davie,  ii  S.  Car,  68. 
of  supply;  and  he  who  alleges  the  ab-  "It  is  understood.  In  the  ordinary 
stractlon  has  the  burden  of  proof,  and,  use  of  that  phrase,  when  it  is  adopted 
If  he  fails  to  establish  the  fact,  he  fails  In  a  written  contract,  has  the  same 
to  show  a  right  to  relief,  and.  If  he  asks  force  as  'It  is  agreed.'"  Hoar.  J.,  in 
compensation  for  the  alatractlon,  he  Higglnson  v.  Weld,  14  Gray  (Mbbb.) 
can  recover  only  for  the  amount  which  170.  On  the  Other  hand,  the  term 
he  is  able  to  prove."  sometimes  falls  short  of  alleging  a  djs- 
Comfart  Ellis  !<.  Duncan,  ai  Barb,  tinct  agreement.  Thus,  in  Camp  v. 
(N.  Y.)  230.  In  this  case  the  water  Waring,  it,  Conn.  529,  the  court  said : 
was  drawn  from  a  natural  spring  which  "The  context  here  shows  that  the 
WIS  the  head  and  source  of  a  small  word  '  understanding,'  always  a  loose 
■(ream  of  surface  water.  The  court  and  ambiguous  one,  unless  accom- 
44& 
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BrwFrfi.  UNDERTAKINGS  ON  APPEAL.       ■•e«ity  For. 

ITirSEIlSTAintlHOLT.— See  note  i. 

UNSESTAEnrO. — An  engagement  by  one  of  the  parties  to  a 
■  contract  to  the  other,  and  not  the  mutual  engagement  of  the 
parties  to  each  other ;  a  promise.* 
UVDEETAEIHGfi  OH  APPEAL. 


3.  Penalty  of  lit  Bond,  4^ 

4.  To    Whom   the    Bond    Skoald 


I.  Definition,  446. 
II,  Necessity  for,  446. 
III.  Requiaitea  of  the  Bond,  447. 

I.  Description  of  Judgment  Af>- 

feaUdfrom,  447.  1448. 

a.   Condition     of     Undertaking, 

I.  DEFlHITIOir. — An  undertaking  on  appeal  or  writ  of  error  is  a 
bond  of  the  form  and  substance  provided  by  the  law  of  jurisdic-  ■ 
tion,  filed  by  the  appellant  or  plaintiff  in  error  in  civil  actions  in 
order  to  perfect  his  appeal  or  writ  of  error,  and  in  most  cases  to 
secure  also  a  stay  of  proceedings  in  the  trial  court  during  the 
pendency  of  the  cause  in  the  appellate  court. 

n.  Veossbitt  Foe. — Under  modern  statutes  it  is  a  general  rule 
that  an  appellant  or  a  plaintiff  in  error  must  file  a  bond  or  under- 
taking for  the  benefit  of  those  opposed  to  him  in  interest,  as  a 
condition  precedent  to  having  the  cause  reviewed  by  an  appellate 
court.  Accordingly,  where  no  bond  of  any  kind  is  filed  within 
the  time  provided  by  statute,  the  appellate  court  acquires  no  ju- 
risdiction and  the  appeal  should  be  dismissed.^  In  many  jurisdic- 
tions, however,  executors,  administrators,  guardians,  etc.,  who  sue 
or  defend  in  a  representative  capacity,  are  not  required  to  file  the 


WbettMr  It  Impocte  a  Ooiuld«T*llaii. — 
In  Thompson  v.  Blancard,  3  N.  Y.  335, 
it  was  held  that  the  term  "  undertak- 
ing" did  not  rs  vi  termini  import  a 
confiideration ;  and,  therefore,  that, 
where  a  statute  required  an  "  undertak- 
■  ng"  to  be  entered  i:  '  '     " 


panied  with  some  eipresaion  to  show 
that  it  constituted  a  meeting  of  the 
minds  of  the  parties  upon  Eomcthing 
respecting  which  they  intended  to  be 
bound,  was  used,  not  to  express  any- 
thing which  was  the  subject  of  an 
agreement   or    contract    between    the 

parties,  but  only  that  kind  of  expecta-  containing  the  requisite  stipulations 
tion  or  confidence  upon  which  parties  was  valid,  although  not  expressing  the 
are  frequently  willing  to  rely  without  consideration.  See  also  Alexander  v. 
requiring  any  binding  stipulation."  State,  38  Tex.  App.  1S6. 

In  Black  v.  Columbia,  19  S.  Car.419,  S.  Perkins  r.  Cooper,  S7  Cal.  341; 
it  was  held  that  the  term  "  understand-  Scott  v.  Glen,  97  Cal,  513:  Von 
Ing"  fell  short  of  alleging  a  distinct  and  Schmidt  v.  Widbur  (Cal.  1S93).  31 
express  contract  between  the  parlies,     Pac.  Rep.  531  ;  Case  t:  Spiegel,  44  III. 


the  question  being  whether  the 

of  action  was  ex  contractu  or  ex  deli 

ExpruB  DudentuidlnK. —  See  B 

PRKSS.  V0I.7,  p.  539. 

1.  Uadwitanfl]  ngly . — M  a  r  r  I  e  d  ' 
man's   acknowledgment.      See    / 

S.  Bouv.  Law  Diet.,  cIvih^  Wain  *. 
Warlters,  s  East  17;  2  Leon.  12^\  fol- 
lovied  in  Alexander  v.  Sute,  28  Tex 
App.  186. 


App.  58^;  Corbin  v.  Lasweil,  48  'Mo. 
App.  6i6;  Santotn  z:  Ballard,  133 
Mass.  464;  Reed  v.  Creditors,  37  La. 
Ann.  907;  Architectural  Iron  Works 
V.  Brooklyn,  8j  N.  Y.  653;  Mann  v. 
Lowry,  ja  Miss,  7^;  Sutherland  -v. 
Putnam  (Arizona,  1890),  34  Pac.  Rep. 
mo;  State  v.  Walker,  82  N.  Car.  696; 
Stale  f.  Patrick.  71  N,  Car.  317;  State 
V.  Donaldson.  83  N.  Car.  683;  State  v 
Spurtin  "     "   -^ 


aldson.  83  N.  Car 
1,  So  N.  Car.  363. 
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statutory  bond  on  appeal  or  error.*  Another  exception  to  the 
general  rule  is  frequently  made  for  the  benefit  of  those  who  are 
.  financially  unable  to  furnish  a  bond.  Where  this  exception  exists, 
the  appellant  files,  in  place  of  a  bond,  an  affidavit  stating  that  he 
is  unable  to  pay  the  costs  or  to  give  security  therefor,  whereupon 
the  court  permits  him  to  prosecute  his  appeal  in  forma  pauperis.* 
Again,  it  is  not  an  uncommon  statutory  provision  that  municipal 
corporations  shall  not  be  required  to  furnish  bonds  on  appeal.' 
And  as  the  sovereign  power  is  not  included  in  such  statutes,  unless 
expressly  mentioned,  the  state  may  appeal  or  sue  out  a  writ  of  er- 
ror and  prosecute  it  to  a  final  determination  without  filing  the 
statutory  undertaking.* 

nL  BSQUIHITIB  or  THS  BOSD.— 1.  Description  of  Judgment  Ap- 
pealed From. — The  appeal  bond  should  contain  a  sufficient  de- 
scription  of  the  judgment  or  order  appealed  from  to  render  its 
identity  certain.  This  may  be  done  by  indicating  the  trial  court 
and  giving  the  number  of  the  cause,  the  names  of  the  parties 
to  the  action,  and  that  of  the  party  against  whom  the  judgment 
was  rendered,  and  by  giving  the  date  of  such  judgment  or  order 
and  stating  the  effect  thereof,  or,  if  it  is  a  money  judgment,  by 


tecting  his  appeal.     Chicago,  etc. 
Co.  I'.  Marseilles,  104  Hi.  91. 

1.  Freeman  t/.  Hill,  45  Kan.  435; 
Tompkins  v:  Page,  70  Wis.  249;  Slin- 
«0D  V.  Leatj,  69  Wis.  869;  Ruch  v. 
Biery,  Ito  Ind.  4441  Bake  v.  Smiley, 
84  Ind.  113;  Klrech  v.  Derby,  93  Cal. 
573 ;  Fite  v.  Black,  85  Ga.  413.  05  ui 

Ad  administrator   is   not   relieved     App. 
from  giving  bond  on  appeal  from  an     Scott, 
order  revoking  his  letters  and  appoint- 
ing another  In  his  stead.     Srlangei 
Danielson.SS  Cal.  480. 

A  judgment  surcharging  and  falsi- 
fying an  administrator's  account,  li 
one  in  which  he  is  personallj 
ested,  and  upon  appeal  from  such  judg- 
ment, he  must  give  bond.  Hicks  v. 
Oliver  (Tex.  Civ.  App.  1894),  16  S.  W. 
Rep.  641. 

TIte  privilege    extends  only 
peals  from  a  judgment  or  order  in  pro- 
ceedings upon  the  estate  of  the  dece- 
dent./v  re  Skerrett's  Estate,  SoCa). 61 

Where  the  intestate  had  appealed, 
but  had  filed  no  bond  before  his  death, 
it  was  held  that  the  administrator 
could  not  prosecute  such  appeal  with- 
out filing  the  bond,  as  the  privilege  ex- 
tended only  to  appeals  taken  by  him 
after  his  appointment.  H  a  n  ]  o  n  v. 
Silk  {Tex.  18S7),  3  S.  W.  Rep.  390. 

Receivers    appointed    by   leae 


bonds,  because  they  are  officers  of  the 
court,  and  their  possession  is  that  of 
the  court.  Central  Trust  Co.  v.  St 
Louis,  etc.,  R.  Co.,  41  Fed.  Rep.  555. 

a.  state  f.  Duncan,  107  N.  Car.818; 
State  ».  Wylde,  no  N.  Car. 500;  Leach 
V.  Jones,  86  N.  Car.  404  ;  Fite  v.  Black, 
"-  "-.413;  Golightly  V.  Irvine  (Tex. 
1890).  15  S.  W.Rep-48;  Perryr. 
68  Tex.  loS;  Harvey  i>.  Cum- 
,  63  Tex.  186;  Holmes  i'.  Mcln- 
tyre.  61  Tex.  g ;  Hearne  v.  Prendergast, 
61  Tex.  637;  Stewart  v.  Heidenheimer, 
SS  Tex.  644;  Lvnn  v.  TelHcoMfg.  Co., 
S  Lea  (Tenn.)  ag;  Blair  v.  North  Brit- 
ish, etc.,  Ins.  Co.,  L.  R.,  15  App.  Cae. 
495;  Fuller  w,  Montague,  53  Fed.  Rep. 
306,  decided  under  Act  of  Congress, 

iulyaoth,  iS9J,ch.309.^i.  Buttheprivi- 
ege  doe's  not  extend  to  a  non-resident 
plaintiif.  Christian  v.  Gouge,  58  How. 
Pr.  (N.  Y,  Super.  Ct.)  445. 

S.  State  tJ.NewOrleans,  34  La.Ann. 

467  ;  McClav  v,  Lincoln,  31   Neb.  411 ; 

Havana  Tp",    Drainage   Uist.   v.    Kel- 

483;  Miller  *.  Jacobs,  70 


sev,  .30I11. 

Wis.  133. 

4.  state   1 
So.    Rep.   130;    Met 


(L 


>3\  "4 


State   II.  Coahoma    County, 
By  express  enactment,  no   bond   Is 


court*,  who  in  g;i>od  faith  appeal  from     required   of  the   l/HlleJ  Stales, 
■t47 
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reciting  the  amount  for  which  judgment  was  rendered.*  A  labo- 
rious description,  however,  is  not  required.  It  is  sufficient  if  the 
judgment  is  described  with  such  certainty  as  will  clearly  reveal 
its  identity.* 

2.  Condition  of  TJndertaking. — A  supersedeashonA  should  be  con- 
ditioned that  the  appellant  or  plaintiff  in  error  will  prosecute  his 
appeal  or  writ  of  error  with  effect,  and  in  case  the  judgment  is  af- 
firmed in  whole  or  in  part,  will  perform  and  satisfy  the  same  or 
such  part  thereof  as  may  be  affirmed;  and,  also,  pay  all  damages 
and  costs."  If  the  condition  of  the  bond  is  such  as  to  secure  to 
the  respondent  or  defendant  in   error  all  that  is  contemplated 


anyone  acting  under  the  direction  of 
any  of  the  departments  of  the  govern- 
ment. United  States  Rti.  State.,  ^  loot. 

1.  Sutherland  v.  Putnam  [Arizona, 
1890),  34  Pec.  Rep.  310;  JackEon  v. 
Relf,  24  Fla.  198;  McMichael  v.  Eck- 
man,  36  Fla.  43;  Dinkei  v.  Wehle,  61 
How.  Pr.  (N.  Y.  C.  PI.)  159;  Morgan 
n.  Richardson  (Tei.  Civ.  App.  1894), 
Ij  S.  W.  Rep.  171 ;  Cockrill  v.  Eason, 
<Tex.  Civ.  App.  1894),  *6  S.  W.  Rep. 
464;  In  re  O'Mara's  Estate,  60  Tex. 
179;  Howard  v.  Malsch,  52  Tex.  60; 
Putnam  v.  Boyer,  140  Mass.  33s ;  Kel- 
logg V.  Smith,  10  WJb.  135 ;  New  Or- 
leans Ins.  Co.  V.  Albro  Co.,  111  U. 
S.  506. 

A  bond  which  misdeBcribes  the  judg- 
ment as  to  the  date  and  amount,  and 
omits  to  state  the  names  of  some  of 
the  parties  in  whose  favor  it  is  ren- 
dered, is  not  good  as  a  supersedeas 
bond.     White  11.  Harris,  83  Tex.  41. 

If  the  bond  does  not  give  the  number 
or  title  of  the  cause,  the  amount  or 
character  of  the  judgment,  or  the  court 
in  which  it  was  rendered,  it  is  fatally 
defective.  Thebodeaux  v.  Thebo- 
deaux  (La.  1893),  13  So,  Rep.  605. 

But  the  bond  need  not  set  out  the 
hidgment  appealed  from.  Daniel  v. 
Pheips,  86  Ga.  363. 

3.  Witten  V.  Caspary  (Tex.  App. 
1890),  15  S.  W.  Rep.  47;  People's 
Brewing  Co.  v.  Boebinger,  40  La.  Ann. 
377 ;  Acker  v.  Alexandria,  etc.,  R.  Co., 
84  Va.  64S ;  Smith  -d.  Nescatunga  Town 
Co.,  36  Kan.  75S;  Mathews  v.  Morri- 
son, 13  R.  1.309. 

The  identification  in  the  appeal  bond 
of  the  judgment  appealed  Irom  is  suffi- 
cient if  it  is  certain,  even  though  it 
be  inartificial.  Forbes  v.  Porter,  13 
Fla.  47. 

An  appeal  bond  should  recite  the 
date  of  the  judgment  appealed  from. 
Sbuster  v.  Overturf,  41  Kan.  668;  Din- 


kei V.  Wehle,  13  Abb.  N.  Caa.  (N.  Y. 
C.  PI.)  478- 

If  the  record  shows  no  judgment  of 
the  date  of  that  described  in  the  bond 
and  notice  of  appeal,  the  appeal  should 
be  dismissed.  Atkinson  v.  Chicago, 
etc.,  R.  Co.,  69  Wis.  362. 

A  misreciCal  of  the  date  of  the  judg- 
ment appealed  from,  is  not  fatal  to  the 
appeal,  where  the  trial  court,  the 
amount  and  effect  of  the  judgment,  the 
number  of  the  case,  and  names  of  the 
parties  are  correctly  stated.  Forbes  i'. 
Porter,  23  Fla.  47;  Southern  Pac.  R. 
Co.  V.  SUnley,  76  Tei.  418 ;  Warren 
V.  Marberry,  85  Tex.  193 ;  Bauer  i'. 
Fields  (Tei.  Civ.  App.  1S93),  32  S.  W. 
Rep.  180;  Bauer  v.  Adkins  (Tex.  Civ. 
App.  1893),  22  S.  W.  Rep.  181 ;  Alder- 
man r.  Jones,  j  Tex.  Civ.  App.  336; 
Eichman  v.  State,  33  Tei.  App.  137; 
Johnson  v.  King,  83  Wis.  8. 

Where  more  than  one  appeal  Is 
taken  in  a  case,  and  but  one  undertak- 
ing is  filed,  it  should  refer  separately 
to  the  different  judgments  or  orders 
appealed  from,  otherwise  it  ia  a  nullity. 
McCormick  v.  Belvin,  96  CaL  iSi ; 
Field  V.  Andrada  (Cal.  1894),  37  Pac. 
Rep.  180;  Berniand  v.  Bucher  (Cal. 
1888),  16  Pac.  Rep.  510;  Sebree  v. 
Smith.  2  Idaho  327. 

S.  Richardson  v.  Richardson,  S3 
Mich.  305;  Hollister  v.  McNeill,  31 
Hun  (N.  V.)62g;  Anderson  f.  Meek- 
er County,  46  Minn.  237;  Southern 
Pac.  R.  Co.  w.  Stanley,"76  Tex.  418; 
Halbert  v.  Alford  (Tex.  1891),  16  S, 
W.  Rep.  814;  Allison  11.  Gregory, 
(Tex.  App.  1890},  15  S.  W.  Rep.  416; 
Davis  V.  Esles,  4  Tex.  Civ.  App.  207 ; 
Prewitt  !■.  Day  {Tex.  1893),  23  S.  W. 
Rep.  981;  Caldwell  v.  Ballow  (Tex. 
1S88),  7  S.  W.  Rep.  677;  Clark's  Code 
of  Civ.  Proc.  (N.  Car.),  f  554;  Wis- 
consin Stat.,  4  301:3. 

Where  the  appellant  can  be  subjected 
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by  the  statute,  it  is  sufficient,  although  it  does  not  follow 
the  language  of  the  statute.' 

In  some  jurisdictions  a  party  may  have  a  judgment  reviewed 
without  obtaining  a  supersedeas  or  stay  of  proceedings  pending  ap- 
peal. When  this  is  the  course  pursued,  it  is  sufficient  to  file  a 
bond  for  costs  only  and  permit  the  opposing  party  to  proceed 
with  the  enforcement  of  his  judgment  at  the  risk  of  a  reversal.* 

S.  Penalty  of  the  Bond. — The  amount  for  which  the  bond  must 
be  given  in  any  particular  case  must  be  ascertained  by  the  statu- 
tory law  of  the  jurisdiction,  being  made  in  many  cases  by  statute 
to  depend  on  the  character  of  the  case  or  the  amount  of  the  judg- 
ment appealed  from;  in  other  cases,  being  left  to  the  discretion  of 
the  trial  court.* 

4.  To  Whom  the  Bond  Should  Bhil — The  bond  should  run  to  all 
parties  interested  adversely  to  the  appellant  or  plaintiff  in  error, 
whether  they  are  plaintiffs  or  defendants  below.* 

b.  Bignatue  of  Appellant. — The  decisions  are  not  in  harmony 
as  to  whether  the  appellant  or  plaintiff  in  error  must  join  in  the 
execution  of  the  bond.     In  some  jurisdictions,  it  is  held  that  the 

lo  no  greater  judgment  than  one  Tor  Slates   Re*.  S(s.,  %  looa     See  Gay  v. 

toslB.  ■  ttond  conditioned  to  pay  coitt  Parpart,  loi  U.  S.  391. 

itwfficient.     State  v.  Rightor,  44  La.  1.  Riley   v.   Mitchell,   38   Minn.   91 

Aon.  564;  Stater.  King,  43  La.  Ann.  Goodwin   ti.   Bunzl,    101  N.    Y.   214; 

tiQi.  Milter  r.  Holding,  i  Del.  494;  Walker 

Thtu.on  appeal  from  a  judgment  for  v.  Williams,  88  N.  Car.  7. 

tosU  only,  it  is  sufficient  if  the  bond  U  The  fact  that  the  bond  1«  given  for  a 

conditioned  to   pay   the  costs  In  both  definite   amount  will   not  be  fatal,  al- 

0]uiti,ia  case  the  judgment  fs  affirmed,  though   the   statute   does   not   provide 

Mooie  c.  Alston   (Tei.  App.  1890),  15  that  the  obligation  shall  name  any  par- 

S.  W.  Rep.  47.  ticular  amount.     Howard  v.  Russell.  7c 

It  ii  »  necessarv  part  of  the  condi-  Tei.  171 ;  Hicks  v.  Oliver,  71  Tei.  776! 

twn,tKaC  the  appe'llant  wilt  prosecute  3.   Uuiled  Slates   Rev.  Ste.,  4  tooo; 

lii' 'ppea]  with  effect.     Russ   r,  Cred-  Steward   v.   Corneau,   103  U.   S.   161; 

Xnni  (La.    1893),  ii    So.    Rep.    €i-j\  Kelley's  JlfinnMa/ii  Stat.  (i89i),4  5074; 

Pnidehomme  v.  Williama  (La.  1893),  Minneiola  Gen.  Stat.  (1878),  ch.  86,  4 

<3  So.Rep.   628;  Figures  xp.   Dunkin,  9.   See  Erickson  i/.  Elder,  34  Minn.  170. 

*^  T".  6^.  I.  Consult  the  statutes  of  the  United 

It  u  not  luffident  that  the  bond  de-  Statea  and  the  various  stales. 

tiarei  ihe  obligors  to  be  held  and  firm-  4.  First  Nat.  Bank  v.  Preston  Nat. 

I'Wnd;  It   should   also  recite   what  Bank,  3  Tex.  Civ,  App.  545;  Terry  v. 

"I'T  src  held  and  firmly  bound   to  do.  Culler  (Tei.  Civ.  App.  1893),  3i  S.  W. 

MunMiheitner  v.  Wickham,   74   Tex.  Rep.   716;   Grant  v.   Collins,   5   Tex. 

''3*  Civ.  App.  45 ;  CockrlU  v.  Eason  (Tex. 

.    f-Kty  justice   or  judge   signing  a  Civ.   App.   1894),  16  S.  W.   Rep.  464; 

OlatiOTionany  writ  of  error,  shall,  ex-  Staiford    v.    Blum    (Tex.    Civ.    App. 

"P'mcasesbroughtup  by  the  f/ni/erf  1894).   27   S.   W.   Rep.    12;  Meade   v, 

^"'",  or  by  direcUon  of  any  depart-  Bartlett,  77  Tei.  366 ;  Young  v.  Rus- 

•"wtofthegovemment,  take  good  and  sell.  60  Tex.  6S4 ;  Smith  v.  Parks.  55 

wtlicieni  security  that  the  plaintiff  in  Tex.  82;  Johnston  v.  LeUon  (Arizona, 

"""ortlie  appellant  shall   prosecute  1892),   39   Pac.   Rep.   893;    Kasson   v. 

""■rit  or  appeal   to  effect,  and   if  he  B rocker,  47  Wis.  79, 

'''■ORiake  his   plea  good,  shall  an-  In  an  appeal  by  an  Intervener,  the 

wri^'"  '^■■""S^"  ^"''  costs,  where  the  bond  should  run  to  both  plaintiff  and 

V>'-k  a  safersedeat  and  nays  eiecu-  defendant.    Greenwade   v.   Smith,   57 

il"'  »ll  coats  only,  where  it  is  not  a  Tex.  195. 

"f^'tdtai  as  aforesaid."     U  Hi  ltd  The  fact  that  some  parties  not  inter- 
37  C.  ol  L.— 39                           449 
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bond  is  invalid  unless  he  signs  it  as  principal  obligor  ;*  while  in 
others,  it  is  held  that  it  is  not  necessary  for  him  to  sign  the  un- 
dertaking, because  he  is  bound  by  it  without  signing  it.* 

6.  SnretiM. — It  is  essential  to  the  validity  of  an  appeal  bond 
that  it  be  signed  by  at  least  the  number  of  sureties  required  by 
statute.'  But  a  surety  and  guaranty  company,  duly  empowered 
by  its  charter  to  transact  such  business,  has  been  accepted  as 
sufficient  surety  in  lieu  of  the  two  or  more  individuals  required 
by  statute.*  A  necessary  party  to  an  appeal  is  not  competent  to 
sign  the  appeal  bond  as  a  surety.'  It  has  been  held  that  an  appeal 
bond  given  by  a  defendant  in  replevin,  is  not  sufficient  where  the 

ested  In  the  appeal  are   named  as  wood  v.  Wlkon,  66  How.  Pr.  (N.  Y.) 

obligees  will  not  inTSlldate  the  bond.  183;  31   Hun   (N.  Y.)  i\%;  Pfiefer  v. 

Hill   i>.  Chicago,  etc„  R.  Co.,  139  U.  Hartman,  60   Misi.  joj  ;    Hudson   v. 

S.  170.  Gray,  58  Mies.  591. 

If  no  obligee  is  named  In  the  bond.  And  a  bond  without  sureties  cannot 

it  is   void.     Garrett   -a.   Shove,  15   R.  be   made  good   by   stipulation  of  the 

I.  538.  parties  where   the   statute  requires  .a 

And  B  bond  running  to  the  state  is  bond  with   sureties.     Henderson   -v. 

void,  unlei»  there  it  a  statute  author-  Benton,  141  Mast.  31S. 

izing  such  a  t>ond.     Dorsey  v.  Raleigh,  The  firm  name   of  a  copartnership 

etc.,  R.  Co.,  91  N.  Car.  loi.  as  sureties  on  the  bond,  U   not  suffi- 

1.  Savannah,  etc.,  R.  Co.  ti.  Clark,  cient;  the  members  should  sign  at  in- 

33  Fla.  308;  Hileman  V.  Beale,  115  III.  dlviduaU.     Buchard  v.  Cavins,  77Tex. 

3SS;  McGeanc.  McKeller,67How.Pr.  365;  Frees  f.  Baker  (Tei.  1887).  6  S. 

(N.  Y.  Super.  Ct.)  377.  IA^  Rep.  563. 

The   principal    should    execute    the  4.  Travis  v.  Trsvis,  48  Hun  (N.  Y.) 

bond  in  the  same  capacity  in  which  he  343;  Kurd  v.  Hannibal,  etc.,  R.  Co.,  33 

IB  a  party  to  the  action.    Thebodeaui  Hun  (N.  Y.)  109;  67  How.  Pr.  (N.  Y.) 

'  u.    Thebodesux    (La.    1893),     13    So.  i;i6;  McGesn  i'.McKellar,67  How.Pr, 

Rcp.805.  (N.  Y.)    373;Gutieil  v.  Pennle,95 

It  Is  sufficient  if  the  bond  is  signed  by  Cal.  598. 
the  obligor's  attorney  In  Tact,  duly  au-  But  a  bond  with  such  surety  will  not 
thorized  so  to  do  by  power  of  attorney,  be  approved  when  there   Is  reason  to 
Jockion  V.  HaiEly,  17  Fla.  305 ;  Scofield  question  the  power  of  thesecurity  colit- 
is. Felt,  10  Colo.  146.  pany  to  bind   itself  by  such  an  obliga- 

But  a  bond  executed  by  an  attorney  tion.  Black  v.  Black,  53  Fed.  Rep.^5, 
at  law  in  the  name  of  his  client  is  void-  Such  corporation  mutt  justify  in  the 
able  unless  ratified  under  seal  bv  the  same  manner  as  natural  persons,  if  ex- 
client.     Bowen  V.  Johnson,  17  R.  t.  779.  ception  is  taken  to  the  sufficiency  of  the 

A  joint  appeal  will  be  dismissed  un-  security,  in  which  case,  it  must  not  onlj 


IcM  all  the  appellants  sign  the  bond,  show  authority  to  do  business,  but 
Dingier  V.  Strawn,  36  111.  App.  563;  alto  surplus  assets  equal  to  the  amount 
Hileman  *.  Beale,  iij  111.  355.  of  its  undertaking.     Fox  ii.  Hale,  etc.. 


An  appeal  t>ond  signed  by   a  surety  Silver  Min.  Co,  (Cat.  1893J,  40  Am.  & 

only,  and  with  the  amount  of  the  pen-  Eng.  Corp.  Cas.  3S8. 

alty  not  named,  Is  a  nuillt*.    St.  Louis,  But  aside  from  the  matter  of  justi&- 

etc.,  R.  Co.  v.  Morse,  jo  Kan.  99.  cation,  such  corporation  need  not  pos* 

3.  Easton  v.  Wash.  (Tex.  App.  1890),  sess  the  qualificatione  requited  of  nat- 

16  S.  W.  Rep.  788 ;  State  11.  Cochran,  ural  persons.     Earle  11.  Earle,  49  N.  Y. 

38  Neb.  798;  Walker  ti.  Williams,  88  Super.  Ct  57. 

N.  Car.  7.  e.  Barrow   v.   CUck   (La.   1893),  la 

A  guardian  ad  litem  need  not  sign  So.  Rep,  631 ;  Morse  v.  Hasbrouck,  63 

an  appeal  bond  as  principal;  it  is  suf-  How.  Pr.  (N.  Y.  Supreme  Ct.)  84;  10 

Gclentif  the  bond  be  eiecuted  in  be-  Abb,  N.  Cas.  (N.  Y.)  407;  Nichols  -v. 

halt  of   the   appellant  with  tulHcient  MacLean,  98  N.  Y.  45S, 

sureh*.     Dahl  i<,  Tibbals,  5  Wash.  159.  The  fact  that  a  party  to  the  action 

>.  Barttett's  Appellant,  83  Me.  310;  signed  the  bond   as  a  surety.  Is  not  % 

Harris  V.  Regetter,  70  Md.  109  ;  Grim-  sufficient  ground   for  dismissing    the 
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MddM.  UNDERTOOK— UNDIVIDED. 

sureties  therein  are  the  same  as  those  in  the  delivery  bond;' 
but  a  surety  for  costs  below  may,  also,  be  a  surety  on  his  princi- 
pal's appeal  bond*  It  is  not  necessary  that  the  names  of  the 
sureties  be  given  in  the  body  of  the  bond.*  Where  each 
surety  on  an  appeal  bond  is  required  to  make  affidavit  that 
he  is  worth  double  the  penalty  of  the  bond,  a  bond  unaccom- 
panied by  such  affidavits  is  of  no  effect.* 

mraXETOOK— (See  generally  ASSUMPSIT,  vol.  i,  p.  882).— 
Agreed  ;  promised.  The  technical  word  by  which  the  promise 
is  alleged  in  assumpsit. 

mSES'WOOD. — Underwood  is  described  to  be  coppice  of  any 
wood  not  accounted  timber.* 

VIIEKWBITEB. — An  underwriter  is  one  who  agrees  to  insure 
another  on  life  or  property  in  a  policy  of  insurance.  He  is  also 
called  the  insurer.  The  title  is  almost  exclusively  confined  to 
insurers  on  marine  risks,  and  is  derived  from  the  method  of  obtain- 
ing such  insurance  formerly  in  vogue,  usually  as  follows.  A  pre- 
mium having  been  agreed  upon  between  the  insured  and  an  insur- 
ance broker,  a  statement  of  such  premium  and  of  the  ship  or 
cargo,  and  of  the  voyage  or  time,  was  written  at  the  head  of  a 
sheet,  which  was  laid  on  the  broker's  table.  Then  such  merchants 
as  were  willing  to  insure  such  property  on  the  terms  named,  sub* 
scribed  their  names  to  the  statement,  stating  the  amount  they 
were  willing  to  insure  ;  and  so  on  until  the  desired  amount  was 
obtained.* 

UJIUIViOXD.— The  term  "  undivided,"  when  applied  to  lands 
by  proprietors  of  common  and  undivided  lands,  implies  land  set 
apart  from  their  general  domain,  and  not  subject  to  partition,  or  to 
be  divided,  set  off,  or  allotted  to  individuals  to  hold  in  severalty.* 

ippal,  the    bond  having  been   ap-  etc.,   Church  v.  Civil  Sheriff,  33  Li. 

n'OTCd  bj  the  court  below.    Vom  v.  Ann.  1461. 

Fnirmann   (Tex.  Civ.  App.   1893),  J3 

S,W.Rep.936.                             ^         ^  „       .^ 

Aod  &  bond  signed  by  a  party  to  the  Bailey  ti.   Rutjet,  g  N.  Csr.  410;  Moi 

tction  Bi  iuretv,  is  good,  where   the  phew  t>.  Tatem,  89  N.  Car.  183;  Bry- 

Rcord  ihowi  that  his  interest   Is   not  son  v.  Lucas,  Sj  N.  Car.  397. 

effected  by  the  appeal.     Syme  v.  Bad-  Each  surety  must  be  worth  double 

ger.  91  N.  Car.  173;   Leffel  f .  Oben-  the    penalty    of    the  bond.     It  h  not 

chain,  90  Ind.  50.  enough  that  the  justification  of  the  two 

1.  Lee  *.  Lord,  jj  WU.  35,  may  show  that  they  are  together  worth 

But  in  that  case,  the  delivery  bond  Mid  amount.    Anthony  v.  Carter,  91 

is  not  rendered   invalid.     Lee  v.  Lord,  N.  Car.  139, 

11  Wfa.  35.  0.  King   V.   Ferrybridge,  i  B,  &  C. 

1  Trammell  v.  Trammell,   15  Tex.  379;  8  E.  C.  L.  160.     And  see  note  to 

191;  Sajrior  v.  Marx,  ^Tex.  9o;Samp-  that  case  (br  an  exhauotive  review  of 

•on  T.  Solinsky,  75  "fex.  663;  Long  v.  the   authoHtlei    upon  the   question   of 

Cruger,  4  Tex.  Civ.  App.  145.  what   constitutes  underwood  In  Eng- 

t.  Guei  V.  Dupuis,   151   Mass.  454;  land  when   the  question  arises  in  ac- 

Fsctors',  etc.,  Ins.  Co.  n.  New  Harbor  UonB  for  waste, 

Protecl(onCo..39La.  Ann.5S3;  Vignle  <.  Bouv.  Law  Diet.;  1  Pars.Mar.In*. 

I".  Btady,  35   La.   Ann.  560;  Coyle  p.  14;  Marine  Insurakcb,  vol.  [4,  p.319. 

'^■^ery,  34  La.  Ann.  539;  Union  Bethel,  T.  Wellington's    Petition,    16    Pick. 

461 
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UNDUE  INFLUENCE. 


DHDUI  raPLUIHCE.— (See  also  AGENCY,  vol.  i,p.  331;  Attor- 

NEY  AND   CUENT,  vol.    I,  p.  942  ;   CATCHING  BARGAIN,  vol.  3,  p. 

37 ;  Contract,  vol.  3,  p.  823  ;  Fraud,  vol.  8,  p.  635 ;  Gifts,  vol. 
8,  p.  1308 ;  Guardian  and  Ward,  vol.  g,  p.  85  :  Husband  and 
Wife,  vol.  9,  p.  789;  Marriage  Settlements,  vol.  14,  p.  538; 
Parent  and  Child,  vol.  17,  p.  331 ;  Trusts  and  Trustees, 
vol.  27,  p.  I ;  Wills.) 


I.  In  Qenenl,  453. 

I.  Definition,  i^ll. 

■     a.  £hct,  454. 

3.   rransaetionsAfetlfdlSee 
alBo  Gifts,  vol.  8,  p.  1308),  454, 
II.  tCinds  of  Undue  Influence,  455.' 

I.  Acttml  Undue  Infiuence,  456. 
3.  Presumftive  Undue  Injiutnce 
(See   also  Fraud,    vol.  8,    p. 


457- 
3.  Seamen,  459. 

3.  BnfKCtant   Heirs,    Reversion- 
er,, etc.,  460.  [461. 

4,  Tiose  in  CenfidentialRelatient, 
a.    The  GmHeral  Rule,  461. 

*.  Trustee  and  Cestui  ^ue 
/"rMff  (See  also  Trusts  AND 
TsusTBms,vol.  37,  p.  i),  461. 

c.  Attorney  and  Client,  .^5. 
(l)   Contracts,  ^^. 

(3)-  Gifts,  468. 

(3)    Wia/ianAttorney,^JO. 

d.  Physician  and  Patient,  473. 

(I)   Gifts  and  Contracts,  ti-jl. 
(3)    Wko  is  a  Physician,  ^'jy 

e.  Clergyman  and  Pariskioner, 
474. 

/,  Prineifai  and  Agent,  477. 
g.  Husband  and  Wife.  480. 

(0   Exerted  Ufon  the  Wife, 
480. 
(a)   Contracts,  tfia. 
{*)   Gifts,  ^x. 
(3}  Exerted  Ufon  the  Hus- 
band, 484. 
(3)    Similar  Relations,  jfi^. 
».  Parent  and  Child,  485. 

(I)   Exerted  UfOH  He  Child, 

485. 
(3)  Exerted  Ufou  the  Par- 
ent, 488. 
(3)  PartiesWithin  the  Rela- 
tion. 490. 


I.  Guardian  and  Ward,^i. 
j.  Miscellaneous     Confidential 
Relations,  493. 


7.  Z-aches,  494. 
IV.  In  Wills,  495. 

I.  In  General,  495. 

a.  Introductory,  495. 

b.  Definition,  495. 

c.  lis    Relation   to    Testamrn- 
lary  Capacity,  497. 

d.  Coercion   a   Necessary  Ele- 
ment,  498. 

e.  What  Infiuence  not  Undue. 

f.  When  Exerted,  499. 

g.  Effect,  yx>, 

3.  HoTu  Established,  501. 


.   Burden  of  Proof  ,  ^01. 
.  Nature  0/ the  Proof,  501. 
(1)  Declarations  of   Testa- 


■eofth 
eclara, 
tor.  TOS. 
(3)  Declarations  of  Benefi- 

clary,  507. 
(3)  Surrounding     Cirtmm' 


a.  Attorney  and  Client,  ;io. 

b.  Physician  and  Patient, yi. 

c.  Clergyman   and  ParishiOM' 
er,sil. 

d.  Guardian  and  Ward,  ^la. 

e.  Husband  and  Wife.^ia. 

f.  Man  and  Mistress,  514, 

g.  Parent  and  Child,  ^t 5. 
k.   Testator  and  Draughtsman 


f  Will 


5'5'„ 


r  Confiden- 
tial Relations,  516. 

4.  Undue  Infiuence  in  Revocation 
of  Wills, Sib. 

5.  Validation   of  Wills    Induced 
by  Undue  Infiuence,  5(6. 


(Maes.)  98.    In  this  case  it  was  held  that  the  land  should  not  be  divided  In 

that  where  bj-  a  vote  of  the  proprietors  parcel*;  but  that  It  should   not  be  set 

a  certain  tract  of  land  was  to  remain  off  in  severaltj  to  individual  proprie- 

"  undivided,"  that  this  did   not  mean  tors. 
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b  e«Mni.  VND  UE  I  NFL  UENCE.  iMiittln. 

L  Jm  GmaAL — 1.  Definition. — Undue  influence  has  been  de-* 
fined  to  be  any  improper  or  wrongful  constraint,  machination,  or 
urgency  of  persuasion,  whereby  the  will  of  a  person  is  overpow. 
ered,  and  he  is  induced  to  do  or  forbear  an  act  which  he  would 
not  do,  or  would  do  if  left  to  act  freely,^  What  will  constitute 
such  "  constraint,  machination,  or  urgency  of  persuasion  "  will 
depend  largely  upon  whether  the  term  is  used  with  regard  to  wills 
or  instruments  tntrr  vivos.  In  both  connections,  however,  the 
underlying  idea  is  that  the  influence,  to  be  undue,  must  be  such 
as  to  destroy  free  agency,  and  substitute  the  will  of  another  for 
that  of  the  person  nominally  acting.* 

1.  IMimtloiu. — I  Abb.   L.    Diet.,  p.  ment  to  do  what  ts  against  his  will,  and 

6i;;  Fraud,  vol.  8,  p.  649.  wtiat  he  would  not  have  done  if  left  hj 

"  In^uence  :   Most  frequently  u«ed  In  himself.  Is  undue  influence." 

connection  with 'undue,' and  referE  to  DUtlngulatitd  from  Dnrsii. — The  dti- 

pcTBuaBion,  machination,  or  constraint  tinction  between   durcM  and  undue  In- 

of  will  presented  or  exercised  to  procure  fluence    is    not    very   clearly   marked, 

a  disposition  of  property  by  gift,  con-  Duress    Implies  physical   force  either 

veytnce,  or  will."      Anderson's   Law  actuallvused  ortlireatened.     Holland's 

Diet.  ElemenU  of  lur.  (jih  ed.)  331.     Undue 

I'ndue    influence    "consists   in   acts  influence  embraces  those  more  subtle 

which,  though  not    fraudulent,  amount  forces   which   operate    upon  the  mind, 

to  an  abuee  of  the  power  which  drcum-  Anderson's  Law  Diet.;  Munson  v.  Car- 

Slances  have   given  to  the  will  of  one  ter,  19   Neb.   J93;    Pomeray's  Eq.  Jur. 

individual  over  that  of  another."     Hoi-  (zd  ed.),  ^  951;   Story's  Eq.  Jur.  (iiCh 

laud's  Elements  of  Jur.  (jth  ed.),  p.  331.  ed.),  4  139;  Fraud,  vol.  8,  p.  649. 

Black's  Law  Dictionary  adopts  the  The  authorities  pretty  gene  rally 
deSnilion  of  the  California  Civil  agree  in  excluding  actual  violence,  but 
Code,  I)  ij7j,  which  is  as  follows:'"  Un-  influence  through  threats  U  often  in- 
due influence  conaists  (i)in  theuse,  by  eluded.  Abbot's  Law  DicL  But  see 
one  in  whom  a  confidence  is  reposed  by  Haydock  r.  Hay  dock,  33  N.  J.  E^.  494; 
mother,  or  who  holds  a  real  or  ap-  38  Am.  Rep.  385,  where  actual  violence 
parent  authority  over  him,  of  such  con-  is  considered  undue  influence.  The 
Adence  or  authority,  for  the  purpose  of  more  accurate  use  of  terms,  however, 
obtaining  an  unfair  advantage  over  him;  would  cause  such  influence  to  be  rele- 
(i)  in  taking  an  unfair  advantage  of  gated  to  the  head  of  duress. 
snother^E  weakness  of  mind ;  or  (3)  in  In  testamentary  law,  the  term  "un- 
taking  a  grossly  oppressive  and  unfair  due  influence"  has  a  much  wider  sig- 
advantage  of  another's  necessities  or  niflcance,  and  is  used  as  embracing 
distress.''  See  also  Dakota  Civil  Code,  duress.  Schouler  on  Wills  (3d  ed.),^  33^ 
f  886.  In  Crlmliul  Law.— The  term  "  undue 

Pomeroy  considers  undue  influence  influence,"  in  criminal  law,  is  used  in 
as  a  "  moral,  social  or  domeatic  force —  reference  to  elections,  and  signifles  the 
there  being  do  coercion  amounting  to  Interference  with  the  free  exercise  of  a 
duress — exerted  upon  a  party,  control-  voter's  franchise,  by  violence,  in timida- 
ling  the  free  exercise  of  his  will  and  tion.  or  otherwise.  Such  undue  in- 
preventing  any  true  consent."  Pom-  fluence  is  a  misdemeanor.  Black's  Law 
eroy's  Eq.  Jur.  (id  ed.),  (951.  Diet. 

In  Haydock  r.  Haydock, 33N.T.  Eq.  8.  Elkinton   v.   Brick,   44  N.  J.   Eq. 

494:38  Am.  Rep.  385,  it  is  said  by  the  165;  Havdock  v.  Haydock,  33  N.J.Eq. 

court  speaking  by   Van   Fleet,  V.  C. :  494;  38  Am.  Rep.  385;  Eckert  ii.  Flow- 

"Nodeflnitionof  what  the  law  denom-  ry,  43  Pa.  St.  46;  Schmidt  v.  Schmidt, 

ioates  undue   influence  can   be  given.  47  Minn,  457;  Mitchell  *.  Mitchell,  43 

Every  case  must  stand  upon  its  own  Minn.  73;   tjchuiz  v.  SchaeBle,   16  Jur. 

special  facts.     All  that  can  be  said  in  909;  Schouler  on  Wills,  (2d  ed.)  4  339. 

the  way  of  formulating  a  general  rule  In  order  to  vitiate   an  act,  the  influ- 

00  this  subject  la,  that  wliatever  de-  ence  must  be  such  that  the  actor  stands 

strojs  free  agency  and  constrains  the  in  vinculii.    Conley  v.   Nailor,  118  U. 

person  whose  act  is  brought  in  judg-  S.  135.     It  must  be  equivalent  to  moral 
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I.  fiMuna.  UNDUE  INFLUENCE. 

Influence  which  exists  through  attachment,  affection,  or  a  desire 
to  gratify,*  or  which  results  from  ai^ument  and  appeals  to  reason 
and  judgment,*  is  not  undue. 

2.  Effeot.^ — Undue  influence  is  a  species  of  fraud.'  It  renders 
all  transactions  inter  vivos  tainted  by  it  voidable.'  Until  avoided, 
they  stand,  and  the  privilege  of  avoiding  them  is  generally  barred 
if  the  rights  of  innocent  purchasers  have  intervened.' 

In  order  that  undue  influence  may  affect  a  transaction,  it  must 
be  an  influence,  whether  actually  proven  or  presumed,  operating 
at  the  time  of  the  transaction,  and  inducing  it.  The  particular 
contract,  gift,  or  will  must  be  brought  about  by  the  influence.* 

3.  Traiittctioiii  Affected — (See  also  Gifts,  vol.  8,  p.  1308). — Of  all 

coercion.     In  re  Carroll'*  Will,  50  undue  If  there  is  no  motive  of  wrong. 

Wis.  AVt.  and  If  the  act  done  results  to  the  ad- 

o  force  and  coer-  vantageoftheperson  influenced.  Thui, 

Inducing  an  old  and  feeble  person   to 

do  thst  which  is  just  and  for  his  own 

derson's  Law  Diet.  goodhasbeen  held  not  tobeaninitance 

There  must  be  some  ascendencj  pre-  of  undue  Influence,  even  though  an  inci- 

ventlng  the  person  acting  from  e»er-  dental  advantage   resulted  to  the  one 

ciiing  an  unbiased  judgment.     In  some  inducing.  Dallej'  v.  Kastell,  56  Wis.  444. 

measure,  at  least,  free  agencj'  must  be  1.  Anderson's  Law  Diet.;  Schofield 

destroyed.     Herster  v.  Herater,  111  Pa.  v.  Walker,  58  Mich.  96;  Hoges'  Estate. 

St.  339.  3   Brews.   (Pa.]    450;    1    Warvelte  on 

"  If  such  influence  be  exerted  upon  Vendor  and  Purchaser,  p.  S67. 

him  (any  party  conveying  or  contract-  a.  But  influence  obtained  by  flattery 

ing),  such  mental,  moral,  or  physical  Is    undue.      Schotietd    v.    Walker,   ^ 

coercion  employed  towards  him,  that  Mich'.  96. 

the  act    is  not    reaily  hia  own,  but  is  S,  See  EqjiiTv,  vol.  6,  p.  717. 

another's,    then   it   is  voidable.     But  4.   See   Contract,    vol,    3,  p.  933; 

within  t hia  limit  there  is  no  objection  Pomeroy's   Eq.  Jur,   (3d   ed.),  4  944! 

to  argument,   persuasion,   or  even  in-  Bispham'a   Prlncipiea   of   Equity  (4tl) 

fluence  brought  to  bear  upon  a  party,  ed.),  44  loj,  334;   Robinson's  EJemen- 

Erovided  his  mind  is  able  to  act  and  is  tary  L^w,  4  330;  Baylits  v.  Williams,  6 

ft   free  to  decide   and  act  upon  the  Coldw.  (Tenn.)  440.     The  interest  of 

conaiderationa  which  are  addreaaed  to  the  one  from  whom  property  has  been 

it,  so  that  the  agreement  is  really  his  gotten  by  means  of  undue  influence  is 

own   voluntary  act.     Still,  persuasions  not   a   right   only,  but  is  a  devisable 

and  other  such  conduct  by  uie  one  ben-  estate,  Bispham'a  Principles  of  Equi^ 

eflted   are  always  looked  upon  as  sua-  (4th  ed.),  ^  198;  Grealey  v.  Mousley,  4 

pIclouB ;  they  throw  upon  him  the  bur-  De  G.  &  J.  78;  Stump  v.  Gaby,  1  De  G. 

den  of  showing  that  the  other  party  M.  &  G,  623.     See  also  the  California 

acted  freely,"     Pomeroy's  £^.  Jur.  (3d  and  Louiiiana  Codea. 

ed.),  4  951,  n,  I.     To  constitute  undue  B.  Pomeroy's  Eq.  Jur.  (id  ed.),47o9. 

influence  tlie  actor's  will  must  be  over-  But    the    one   receiving    property 

come.     Dunlap   v.  Robinson,  38  Ala.  obtained    by  the   one  transferring  it 

too.                                             ■  through  undue   influence,   must   1^  a 

It  Is  Impossible  to  lay  down  any  hard  purchaser  for  a  valuable  consideration, 
and  faat  rule  as  to  what  acts  will  over-  If  he  took  It  as  a  gift,  "  let  the  band 
come  the  actor's  will,  and  render  the  receiving  it  t>e  ever  so  chaste,  yet  if  it 
influence  exerted  thereby  undue.  The  comes  through  a  polluted  channel,  the 
effect  of  all  acts  must  depend  upon  the  obligation  of  restitution  will  follow." 
relations  of  the  parties,  the  character,  Huguein  v.  Baseley,  14  Ves.  aBg;  3 
strength,  and  condition  of  each.  Each  Lead.  Cas.  Eq.  406,  ftr  Eldon,  Chan- 
case   muit  stand   largely  upon  its  own  ceilor. 

merits.    Elkinton   v.   Brick,   44   M.  J.  «.  BrownGeld  v.  Brownfleld,  43  lU. 

Eq.  154.  147 ;  Monroe  f .  Barclay,  17  Ohio  St. 

In  most  cues  influence  will   not  be  303;  93  Am.  Dec.  630. 
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Baatttvmtu  UNDUE  INFLUENCE.     .  iBflm«M. 

transactions,  gifts  are  most  closely  scrutinized  by  the  courts.*  If 
a  confidential  relationship  exists,  the  presumptions  arising  from  it 
are  the  hardest  to  overcome.*  If  there  is  actual  undue  influence, 
the  gift,  though  trifling,  will  be  tainted  and  rendered  voidable.' 
All  contracts  and  conveyances  obtained  by  undue  influence  are 
on  similar  principles  voidable.^ 

Wills  and  testaments  may  be  refused  probate,  either  in  whole  or 
in  part,  upon  the  same  ground.* 

n.  Ennw  OT  TIVBiTX  Litluuioi. — For  purposes  of  convenience, 
undue  influence  is  considered  as  of  two  kinds — actual  and  pre- 
sumptive. The  former  is  established  by  actual  proof ;  the  latter 
is  presumed  from  the  existence  of  confldential  relationship  and 
certain  other  circumstances.  The  two  kinds  differ  only  in  the 
method  employed  in  establishing  each  ;  in  their  nature  and  effect 
they  are  alike.* 

The  two  classes  of  undue  influence  certainly  exist  in  matters  of 
contract  and  gift.  In  regard  to  wills  there  is  a  difference  of  opin- 
ion.    Some  authorities   hold  that   the  presumptions  existing  in 

1.  Pomeroy'g  Eq.  Jur.  (ad  ed.),  j  ter — were  thoroughly  considered,  and 
951;  BiBphatn's  Principles  of  Equity  the  rules  stated  in  the  text  enunciated. 
(4th  ed.),  t  331.  The  esse  ol  Cook  v.  S.  The  case  of  Rhodes  t'.  Bate,  L. 
Lamont,  15  Beav.  140,  pushes  the  rule  R.,  i  Ch.  358,  draws  a  distinction  (n 
to  tlie  extent  of  holding  that  there  is  a  this  regard  between  gifts  tainted  with 
presumption againsteverjgift,whether  actual  undue  influence  and  presumed 
''  *  undue  infiueoce,  holding  that  the 
a  gift  former  may  be  avoided,  even  if  trifling, 
.  .  tj  to  while  the  latter  must  be  a  substantial 
her  husband.  It  will  only  stand  IE  there  donation  to  call  for  interference. 
be  clear  and  satisfactory  evidence  that  4.  Pomeroy's  Eq.  Jur.  (id  ed,),  4  951. 
the  transaction  was  intended  as  a  gift  B.  See  infra,  this  title,  In  WilU.  A 
Comatock's  Appeal,  55  Conn.  314.  part  of  a  will  may  be  set  aside  and  the 
See  also  Darlington  on  Personal  Prop-  rest  admitted  to  probate.  Rockwell's 
et^,  p.  73.  Appeal,  54  Conn.  119;  Matter  of  Ba- 
the leading  authority  on  the  subject  ker^s  Will,  3  Redf.  (N.  Y.}  179. 
of  gWtt  Is  Huguein  v.  Baseley,  14  Ves.  e.  "  In  the  vast  majority  of  cases,  un- 
373;  3  Lead.  Cas.  Eq.  406,  where  a  due  influence  naturally  has  a  field  to 
widow  executed  a  voluntary  settle-  work  upon  in  the  condition  or  drcum- 
ment  upon  a  clergyman,  who  had  in-  stances  of  the  person  influenced  which 
gratiated  himself  with  her,  and  had  render  him  peculiarly  susceptible  and 
loduced  her  to  withdraw  her  afTairs  yielding  —  his  dependent  or  fiduciary 
from  the  hands  of  her  solicitor,  by  relation  toward  the  one  exerting  the 
whom  they  had  been  previously  man-  Influence,  his  mental  or  physical  weak- 
aged.  The  settlement  was-set  aside  on  ness,  hia  pecuniary  necessities,  his  ig- 
"■-    '  of  the   confidential   rela-  norance,  lack  of  advice,  and  the  like. 


ionship  of 


the  parties ;'  the  court,  by     All  these  circumstances,  howevc 


Lord  Elden,  saying:  "The  question  is  incidental,  and  not  essential.     Where 

not  whether  she  knew  what   she  was  an  antecedent  fiduciary  relation  exists, 

doing,  had  done,  or  proposed  lo  do,  but  a  court  of  equity  will  presume  confl- 

how  the  intention  was  produced;  dence  placed   and    influence    exerted; 

whether  all  care  and  providence  were  where  there  is  no  such  fiduciary  rela- 

placed  around   her,  as   against   those  tlon,  the  confidence  and  Influence  must 

who  advised   her,  which,   from   their  be  proved  by  satisfactory  extrinsic  evi- 

sitiutloD   and   relation  in   respect   to  dence.     The   rules   of  equity  and   the 

her,  thw  were  bound  to  exert  in  her  remedies  which  it  bestows  are  exactly 

behalf.''^   The   subjects   of    both  con-  the  aame  in   each  of  the  two  cases." 

tract*  and  gifts — but  especially  the  lat-  Pomeroy'a  Eq.  Jur.  (3d  ed.),4  951. 
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Kind,  of  niidii*  UNDUE  INFLUENCE. 

the  case  of  transactions  inter  vivos  prevail ; '  others  either  discard 
them  entirely  and  consider  that  the  conclusions  drawn  from  the 
existence  of  certain  relations  are  inferences  of  fact  only,  or  else 
confine  them  within  much  narrower  limits  than  those  existing  in 
case  of  transactions  inter  vivos* 

1.  AotuallTiidiie  luflnenoe. — In  cases  of  actual  undue  influence, 
the  influence  is  established  as  a  fact  without  the  aid  of  any  pre- 
sumption. A  fiduciary  relation  between  the  party  influencing 
and  the  party  influenced  may  be  present,  but  its  existence  is  ac- 
cidental and  immaterial.'  Neither  need  the  person  influenced  be 
under  any  disability.*  If  disability  does  exist,  it  is  always  a  ma- 
terial fact  as  determining  the  amount  of  influence  necessary  to 
move  the  acting  party,  and  as  furnishing  evidence  from  which  the 
inference  of  influence  may  be  drawn.* 

The  burden  of  proving  such  undue  influence  is  on  the  party 
alleging  it,*  Direct  proof  of  the  very  fact  of  the  influence  itself 
can  seldom  be  had,  and  is  never  required.  It  can  be  inferred  from 
other  facts  proved,'  but  never  from  mere  opportunity,*  The 
relation  of  the  parties  may  be  shown,  but  not  declarations  of  the 
testator  or  grantor,  either  before  or  after  the  execution  of  the  will 
or  deed,  unless  to  establish  mental  condition,* 

2.  PreBTunptiTe  Undue  Iiiifln«iioe^(See  also  Fraud,  vol,  8,  p, 
635). — Certain  transactions  are  presumed,  on  grounds  of  public 
policy,  to  be  the  result  of  undue  influence.*"  Such  transactions 
are  generally  those  occurring  between  persons  in  some  relation 
of  confidence,  one  toward  the  other.  The  presence  of  such  rela- 
tionship creates  a  presumption  of  influence,*'  which  can  generally 

I.  Harvej  *.  SuUins,  46  Mo.  147;  a  T.  Drake's  Appeal,  45  Conn.  9;  Saun- 

Am.  Rep.  491  ;  Bojd  v.  Boyd,  66  Pa.  ders'  Appeal  from  Probate,  54  Conn, 

St,  383.  108;   Main   V.   Ryder,  84  Pa.   St.217; 

3.  Schouler  on  Wills  (2d  ed.),  (,  346;  Woodbur}' v.  Woodbury,  14T  Mast. 329. 
Post  V.  Mason,  91  N,  Y.  539  ;  43  Am.  8.  Cudnej  v.  Cudney,  68  N.  Y.  148; 
Rep.  689  ;  Matter  of  Smith,  95  N.  Y.  Kimball  v.  Cuddy,  117  111.  J13. 

i;i6  •  Parfitt  v.  Lawless,  L.   R.,  2  P.  &  9.  Massey  v.  Hunlington,  118  111.  80. 

M.  46J.  10,  Perry  on  Trusts   (4th  ed.),  1,1)  168, 

5.  Pomeroy's  Eq.  Jur.  (ad  ed.),  ^  955.  194. 

4.  Watkina  f.  Brant,46  Wis.  419.  11.  Benjamin's    Principles    of   Con- 

6.  Haydock  V.  Haydock,33  N.J.  Ei],     tracts  (3d  ed.),  p.  8a. 

494;  38  Am.  Rep.  385,  lays  down  the         In  this  connection,  the  only  fact  real!  v 

rule  that  for  the  same  reason  the  phy-  in  issue  is  "the  existence  of  some  fidu- 

sical  health  of  the  person  is  material,  clary  relation,  some  relation  of  confi- 

In   this   case   a   gift   from  a   husband  d en ce  subsisting  between   two  parties. 

seventy-five  years  old,  very  weak  In  No  menial  weakness,  old   age,  igno- 

mind  and   body,  of  19,000,  over  one-  ranee,  pecuniary  distress,  and  the  like, 

third  of  his  fortune,  to  his  wife,  who  ia  assumed  as  an  element  in  the  tr«ns- 

bad  great   influence  over  him,  who  action;  If  any  such  fact  be  present,  it  is 

talked   over   his   money  matters  with  incidental,  not  necessary ;  immaterial, 

him  daily,  and  urged  him  to  give  her  not    essential.     .     .     .     Nothing  can 

his  property,  was  set  aside.  tend   more  to  produce  confusion  and 

e.  Schouler  on  Wills  (ided.),  t,  J39;  inaccuracy  in  the  discussion  of  thesub- 

Boyse   v.  Rossborough,  6  H.  L.  Cas.  ject  than  the  treatment  of  actual  undue 

i;  Webber  v.  Sullivan,  cfi  Iowa  j6o;  influence  and  fiduciary  relation  as 

Ireland  f,  Geraghty,  15  f'ed.  Rep.  35;  though   they  constituted  one  and  the 

Davis  V.  Davis,  133  Mass.  590.  same  doctrine."     2  Pomeroy's  Eq.  Jur, 
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UNDUE  INFL  UENCE.  Imt«r  t1t<». 

be  rebutted  by  proof  that  the  parties  dealt  as  strangers,  at  arm's 
length,  that  no  unfairness  was  used,  and  that  facts  in  the  knowl- 
edge of  the  one  in  the  position  of  influence  affecting  the  matter 
were  communicated  to  the  other.* 

m.  la  lEAIIUOTIOirt  Dttie  Vitu. — While  undue  influence  fre- 
quently exists  over  persons  under  no  technical  disability,  most  of 
the  cases  are  referable  to  other  heads  and  are  considered  else- 
where. Among  those  of  whom  advantage  is  most  frequently 
taken,  but  who  are  sui  juris,  are  aged  persons,  persons  of  slight 
intelligence,  although  not  insane,  and  sailors.^ 

1.  Upon  Femu  ofWeak  Kind. — Weakness  of  mind  may  or  may 
not  be  sufficient  to  destroy  the  capacity  of  contracting.  If  the 
person  whom  it  is  sought  to  hold  upon  his  agreement  be  insane, 
or  if  his  weakness  of  mind  be  very  great,  he  lacks  the  requisite 
capacity  to  contract,  and  his  attempted  contract,  if  made,  will,  ex- 
cept in  certain  special  cases,  be  either  void  oj  voidable.*  With 
such  incapacity  we  have  here  no  concern.  The  weakness  of  mind 
to  be  considered  is  such  as  does  not  take  away  capacity,  but  ren- 
ders the  party  peculiarly  susceptible  to  the  undue  influence  of 
others.  If  no  such  influence  be  exerted,  the  contract  is  perfectly 
wlid.*    The  condition  of  the  contractor's  mind  is  important  only 

(;<l  el),  J  955.  While  this  is  bo,  and  out  of  thai  relation."  See  also  t  Perrv 
'°»  importance  of  keeping  the  two  on  Truet*  (^th  ed.),  S  igj;  Week*  on 
*'"'■--'■-'' e  clearly  separated  is     Attorney's   at   Law   (ad   ed.),   J   368; 


ptm,tiie  matter  has  been  much  con-     Cwr^in  Code  (1883),  ^  3175. 

ni»ed  in  the  courts.     The  two  classes         3.  Pomeroy's  Eq.  Jur.  (2d  ed.),  g  951 ; 

ire  hence  considered  together  tn  this     Benjamin'!  Principles  of  Contract  (3d 


■rtick,  but  an  effort  will  be  made  to  ed.),  p.  S  . 

indicate  in  each  case  whether  the  in-  The  principle  that  undue  influence 

Suence  is  actual  or  presumed.  may  eiiet,  in  the  absence  of  technical 

1-  Greenfield's  EsUte,  14  Pa.  St.  505.  disability,  is  Illustrated  by  the  case  of 

In  Hunter  n.  Atkins,  3  Myl.  Si.  K.  135,  Watkini  v.  Brant,  46  Wis.  419.  where 

l«rd  Brougham  said:  "There  are  cer-  a   conveyance  by  a  younger   married 

tain  leUtions  known  to  the  law,  as  at-  sister,  of'  Tull  age,  to  an   older  sister, 

'omcy,  guardian,  or  trustee.  If  a  person  mucli  stronger  in  will  and  of  greater 

itinding  in  these  relations  to  a  client,  intelligence,  made  without  the  knowl- 

^"■ri,  or  ctsfai  qae  <ruj/,  takes  a  gift  or  edge  of  thegranlor's  husband  and  with- 

aiaket  a  bargain,  the   proof  lies  upon  out  legal  advice,  was  set  aside, 

bim  that  he  has  dealt  with   the  other  Age  ie  always  an  important  fact  in 

[>»rty.  the  client,  ward,  etc.,  exactly  as  this   connection.     From   Its  existence 

attringer  would  have  done,  taking  no  alone,  however,  weakness  of  mind  will 

Mvantflgeof  his  influence  or  knowledge,  never  be  presumed.    Cowee  v.  Cornell, 

puttiiig  the  other  party  on   hie  guard,  75  N.  Y.  91;  31  Am.  Rep.  418. 

bringing  everything  to  his  knowledge  S.  Benjamin's  Principlesof  Contract 

■liich  he  himself  knew.     In  short,  the  (3d  ed.],  p.  59;  l  Parsons  on  Contracts 

""ierighlly  considered  ii,  that  the  per-  (7th  ed.),  •3S3;  Pomeroy's  Eq.  Jur.  (ad 

•on  standing  in  such  relation  must,  be-  ed.),  f  947 ;  Smith's  Law  of  Contracts 

lofehecBn  take  the  gift,  or  even  enter  (7th  Am.  ed,),«356  <•/ «?.;  Insanity, 

"to  a  transaction,  p&ce  himself  in  ex-  vol.  11,  p,  131.     So  in   Cali/orniii.an- 

**lj  the  same  position  as  a  stranger  der   the   code,     Deering's   Cali/oritia 

Wuld  have  been  In,  so  that  he  may  Code,  vol.  1,  ^  39. 

gain  no  advantage  whatever  from   hia  4.  Benjamin's  Principles  of  Contract 

relation  to   the    other    party,   beyond  (3d  ed.},  p.  85;  Pertj  on   Trusts  (4U1 

*lut  may  be  the  natural  and  unavoid-  ed.),  ^  i90i   Altore  v.  Jewell,  94  U.  S. 

able  consequences  of  kindness  arising  506. 
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as  determining  the  amount  of  influence  likely  to  overcome  it, 
and  as  affording  grounds  for  the  inference  that  it  was  so  over- 
come,* 

Within  these  limits,  however,  the  question  of  mental  strength 
is  an  important  one.  Its  effect  will  be  to  lessen  the  amount  of 
evidence  necessary  to  support  the  allegation  of  undue  influence. 
If  mental  weakness  is  present,  slight  circumstances  of  imposition 
or  ascendency  will  establish  the  existence  of  undue  influence.* 

Such  influence  must,  in  most  cases,  be  actual,  but  there  is  an 
exception  to  this  rule.  If  one  of  the  parties  to  a  contract  be  of 
weak  mind,  and  there  is  either  no  consideration  or  a  very  inade- 
quate one,  a  presumption  against  its  validity  arises ;  undue  in- 
fluence is  presumed  without  proof  of  other  circumstances.* 

While,  on  the  one  hand,  the  weakness  of  mind,  as  the  term  is 
used  in  this  connection,  does  not  amount  to  incapacity,  on  the 
other  hand,  it  must  be  sufficient  to  give  the  other  contracting 

1.  Blspham's   Principlei   of  Equltr,  no    actual   undue  influence   appeared 

(4th  ed.),  4  330;  Oake^  -o.  Ritchie,  6q  other  than  the  circumatancei   atated. 

Iowa  69;  Jones  v.  Thompson,  5   Del.  The  court  by  Field,  J.,  said;  "It   U 

Ch.  374;  Uftrdlngf.  Handj,  11  Wheat,  suflicient  to  show  that  from   her  tlck- 

(U.S.)  115;  3  Warrelleon  Vendor  and  ness   and   Infirmities,  she  was   at   the 

Purchaser,  p.  671;   Perr;  on   Trusts,  time   in   a   condition   of  great  mental 

(4th  ed.).  If  189.  weakness,  and  that  there  was  grots  in- 

3.  Thus,  a  deed  bj  one  in  a  weak  adequacy'  of  consideration  for  Che  con- 
state of  mind,  of  all  his  property  to  his  veyaDce.  From  these  circumstancea, 
brother,  in  whom  he  had  entire  conti-  imposition  or  undue  influence  will  be 
dence.and  whohadgreat  Influenceover  inferred.  ...  It  maj  be  stated  aa 
him,  and  where  a  (air  consideration  is  settled  law  that  whenever  there  isgreat 
not  clearlj  shown,  will  not  be  sup-  weakness  of  mind  in  a  person  ezecut- 
ported.  McCraw  i>.  Davis,  3  Ired.  Eq.  ings  conveyance  of  land,  arising  from 
(N.  Car.)  61S.  This  will  be  so,  espe-  age.aickness.  or  any  other  cause,  thou^ 
cially  if  the  consideration  Is  very  in-  not  amounting  to  absolute  disquallfi- 
adequate,  McFadden  i>.  Vincent,  ai  cation,  and  the  consideration  given  for 
Tex.  47;  Hale  v.  Brown,  11  Ala.  87 ;  the  property  Is  grossly  inadequate,  a 
Wilson  i>.  Oldham,  13  B.  Mon.  (Ky.)  court  of  equity  will,  upon  proper  and 
5S  ;  McLean  v.  Equitable  L.  Assur.  reasonable  application  of  tiie  injured 
Soc,  100  Ind.  137  ;  50  Am.  Rep.  779.  party,  or  his  representatives  or  heirs. 

Where  both  confidential  relationship  interfere  and  set  the  conveyance  aside, 

and  weakness  of  mind  exist,  the  court  and   the   present  case   comes  directly 

will  scrutinize  the  contract  with   the  within  this  principle."    This  case  was 

greatest   care.     Graves  ti.   White,   4  approved  In  Grlt!iihi>.Godey, 113  U.S. 

Baxt.  (Tenn.)  38.  89,   where  a  conveyance  of  property 

The  presence  or  absence  of  an  ad-  worth  twelve  thousand  dollars,  for  a 
viser  at  the  making  of  the  contract,  consideration  of  five  hundred  dollars, 
will  affect  the  amount  of  evidence  re-  by  a  man  of  weak  mind  whocould bare- 
quired  to  set  It  aside  on  the  ground  of  ly  read  and  write,  was  held  of  no  avail, 
undue  influence.  Hinchman  v.  Em-  and  the  purchasers  compelled  to  ac- 
mons,  I  N.  ].  Eq.  100.  count   as   trustees   for    the    proceeds. 

S.  3   Pomeroy'a   Eq.  lur.  (3d  ed.)i  4  Conley  i'.  Nailor,  itS  U.  S.  133.  Where 

947;  A I  lore  v.  Jewell,  94  U.  S.  506,  a  woman  laboring  under  great  mental 

note,  where  a  woman  between  sixty  and  and  physical  prostration,   it  beioK  the 

seventy  years  of  age,  of  feeble  mind  second   day   after   Che   funeral   of  her 

and  subject   to   vagaries    of   different  husband,  and  she  being  pregnant  and 

sorts,  executed  a  conveyance  of  all  her  without  Independent  advice,  conveyed 

property,  upon  a  very  madequate  con-  the   entire   interest   in   ber  late  hus- 

aideratlon.    A   decree    refusing  to  set  band's   estate  worth    (47,000   without 

aside  the  deed  was  reversed,  although  consideration,  a  demurrer  to  a  bill   al- 
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party  some  real  ascendency.'  To  establish  or  disprove  this  weak- 
ness, the  declarations  of  the  testator  as  to  his  intention  in  regard  to 
his  property,  taken  in  connection  with  other  facts,  are  admissible.* 

Substantially  the  same  principles  as  those  enunciated  above 
apply  to  contracts  with  persons  in  a  state  of  intoxication.* 

Illiteracy  also,  and  the  lack  of  professional  advice,  are  material 
facts  in  questions  of  undue  influence.* 

3.  Baunvn. — The  carelessness  and  improvidence  of  seamen  have 
always  caused  courts  to  be  especially  jealous  of  their  interests.' 
As  to  their  contracts  generally,  there  is  no  presumption  against 
validity,  unless  prohibited  by  statute.*  It  is  only  when  they  af> 
feet  some  matter  peculiar  to  their  occupation— as  agreements 
about  wages  or  prize-money — that  they  are  subject  to  any  differ- 
ent rules  of  law  than  those  governing  other  men.  In  such  cases 
their  occupation  becomes  a  circumstance  affecting  the  amount  of 
evidence  required  to  annul  them,'     In  England,  courts  of  equity 


overruled.  Moore  v.  Moore,  56 
C>1.  S9.  Where  a  father,  old  and  dot- 
log,  makes  a  conveyance  of  alt  hli'  man,  95  Cal.  350. 
property  to  a  person  not  a  relative,  it  1.  Howe  v.  Howe,  99  Msei.  89. 
tntij  be  Bct  aside  after  his  death.  Kee-  S.  Perry  on  Trusts  (jth  ed.),  4  igi ; 
ble  V.  Cummins,  5  Hsyw.  (Tenn.)  43 ;  Huguenin  v.  Baseley,  3  Lead.  Cat.  Eq. 
Parisv.  Cabb,5Rich.£q.  (S.Car.)450.  (Phfla.ed.  1851)  ^ui,  note;  Plttenger 
Where  a  man  of  Beventy,  of  weak  ».  Pittenger,  3  N.  J.  L.  156;  Conant  n. 
mind  and  eccentric,  havins  no  legal  ad-  Jackson,  16  Vt.  3^5. 
vice  and  being  much  worried  by  a  debt  t,  Pomeroy's  Eq.  Jur.  (3d  ed.),4  948; 
oTfioo,  conveyed  property  worth  £900  Pish  v.  Lcier,  69  III.  394;  Lightfoot  i>. 
to  his  creditor,  on  consideration  that  the  Heron,  3  Y.  &  C.  586;  Haberdashers' 
debt  should  be  cancelled,  and  of  an  Co.  v.  Isaac,  3  Jur.  N.  S.611;  Connelly 
soDuity  of  £1  a  week,  the  conveyance  v.  Fisher,  3  Tenn.  Ch.  383,  which  held 
was  set  aside  as  an  aiwolute  deed,  but  thatwhereacontractwaKmadebetween 
allowed  to  stand  as  security  for  the  an  Intelligent  man,  acting  under  legal 
debt.  While  no  undue  influence  was  advice,  and  an  Illiterate  old  woman  who 
proren.  It  was  presumed  from  the  facts  had  no  such  advice,  the  burden  of  prov- 
above.     Longmate  v.  Ledger.  3   Giff.  ing  that  ^e  contract  was  Intelligently 

S7.      See    also   Gates    v.  Cornett,  7a  entered   Into  was  upon   the  man;  the 

Ich.  410;  Sand  i>.  Sand,  iia  111.  315;  court  saying,  however,  that  the  presetice 

Dickson   v.   Kempinsky,  96  Mo.  3^1;  or  absence  of  legal  advice  Is  Immaterial 

Wilkinson  vt  Sherman,   45   N.  J.   Eq.  where  the  parties  are  upon  an  equal 

4iii  Jones  c.  Thompson,  5  Del.  Ch.  374.  footing.    But  a  complaint  seeking  to  set 

It  has  been  held  that  the  burden  of  aside  a  contract  and  setting  up  only 

proving  an  adequate  consideration,  is  that  one  of  the  parties  wa*  Illiterate  and 

upon  the  one  dealing  with  the  person  signed  the  contract  without  reading  ft, 

of  weak  mind.     Neely  v.  Anderson,  3  is  demurrable.     Hawkins  v.  Hawkins, 

Strobh.  Eq.  (S.  Car.)  S67.  50  Cal.  558. 

The  rule  substantially  as  stated  in  the  B.  Story's  Eq.  Jur.  {13th  ed.),  ^  331; 

teat,  exists  In  Georgia.     Georgia  Code  1  Parsons  on  Contracts  (7th  ed.)  *389; 

(188)),  4  3179.  Baldwin  T.,  Rochford,  i  Wits.  339. 

1.  Bispham's   Principles    of    Equity  <.  The  Atlantic,  i  Abb.  Adm.  470;  3 

(4th  ed.),  4  130.  Kent's  Com.  (nth  ed.)  •193.     As  to 

A  deed  by  which  an  elderly  woman  the   statutory   provisions,  sec    United 

transferred  to  her  nephew  and  his  wife  States  Rev.  Stat.,  tlL  53;  34 Stat. at  L. 

her  estate,  reserving  a  life  Interest,  ex-  79;  3i  Stat,  at  L.  t,\. 

ecuted  without  solicitation,  and  under-  T, 
(Undlogly,  the   consideration   being 
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often  take  cognizance  of  the  peculiar  contracts  made  by  s 
forthe  purpose  of  avoiding  them  if  unfair.*  In  the  United  States, 
the  same  jurisdiction  exists  in  theory,  but  is  seldom  exercised,* 
owing  to  the  specific  statutory  provisions  and  the  wide  jurisdiction 
of  the  admiralty  courts,'  which  carefully  scrutinize  such  contracts 
— especially  those  made  in  reference  to  wages  and  prize-money. 
If  their  contracts  for  wages  differ  from  those  in  ordinary  use, 
there  is  a  presumption  against  their  validity,  and  they  will  be 
upheld  only  if  there  has  been  full  explanation  to  the  sailor  and 
an  additional  advantage  secured  to  him  thereby.* 

3.  £zpeotaDt  Heirs,  Bevenioner^  eto. — Contracts  affecting  inter- 
ests in  expectancy,  as  those  with  heirs,  reversioners,  and  the  like, 
are  jealously  watched  by  courts  of  equity  for  two  reasons ;  they 
are  generally  hard  bai^ains,  made  with  persons  peculiarly  exposed 

1.  Thu»,  where  one  purchased  from  ignorance   and    improTidence,   unless 

two  sailors  their  prize- money,  on  an  two  things  concur;  ^rst.  that  the  nature 

inadequate  consideration,  viz.;   about  and  operation  of  the  clause  is  fullj  and 

one-fourth  of  its  value,  having  madein-  fairly  explained  to  the  seamen  i   and 

quiry  as  to  its  value  and  ascertained  the  eecondly.  that  an  additional  compensa- 

satne ;  having  represented  to  them  the  tion  is  allowed  entirely  adequate  to  the 

danger  of   loss   of   the  prize-money  new  restriction  and  riiks  imposed  upon 
through  peril  of  the  sea  and  puoish-  '  tbem  thereby." 

ment  by  the  captain,  the  court  of  equity         To  a  libel  by  seamen  for  wagea,  the 

held  that  there  had  been  imposition,  defense  was  that  the  llbellants  agreed 

and  set  aside  the  contract;  but  decreed  to  look  to  the  charterer  only  for  their 

that  it   should    stand   as   security   for  pay,  and  to  relinquish  their  lien  upon 

money  actually  due.    Baldwin  v.  Koch-  the  vessel.     It  did  not  appear  that  the 

ford,i  Wils.ai9;  Taylor f.Rochford,  a  effect  of  thlB  agreement  was  explained 

Ves.  2S1 ;  How  «.  Welden,  i  Ves.  516.  to  them  nor  that  an  additionatcompen- 

S.Brown    v.    Lull,    1    Sumn.    (U.  sation  was  paid  because  of  It.     It  was 

S.)  ^3.  held  not  to  be  binding  upon  them.  The 

S.  Pomeroy's  Eq.  Jur.  <3d  ed.),  4  951,  Schooner  Highlander,   1   Sprague  (U. 

note.  S.)  510. 

*.  I  Parsons  on  Contracts  (7th  ed.)  A  clause  in  the  shipping  articles 
•389;  Brown  v.  Lull,  3  Sumn.  {U.  reading ;"  If  any  of  the  said  crew  dis- 
S.)  443,  in  which  case  the  shipping  obey  the  order  of  master  or  other 
'  '  '  ' '  'in  the  officer  of  said  vessel,  or  absent  himself 
in  case  at  any  time  without  liberty,  his  wages 
I  taken  or  lost  in  the  due  at  the  time  of  said  disobedience 
course  of  her  voyage,  no  wages  should  or  absence  shall  be  forfeited;  and  in 
be  demanded  nor  received  except  the  such  case  such  person  or  persons  so 
advance  wages  received  at  the  time  of  forfeiting  wages  shall  be  reinstated  and 
entry  on  board ;  and  that  if  the  vessel  permitted  to  do  further  duty,  it  shall 
should  be  restrained  for  more  than  not  do  away  with  such  forfcilure,"  is 
thirty  days  at  any  one  time,  the  wages  in  derogation  of  the  general  rights  of 
should  cease  during  such  restraint.  It  seamen,  and  is  not  a  defense  to  a  suit 
did  not  appear  that  this  provision  was  for  wages,  it  not  appearing  thai  its  ef- 
explained  10  the  seamen,  nor  that  they  feet  was  explained  or  additional  corn- 
received  on  account  of  it  any  extra  pensatlon  given.  The  Almatia,  Dettdj 
wages.    The  court  of  admiralty  held  (U.  S.)  473. 

that  it  therefore  had  no  effect,  saying,  A  clause  of  the  shipping  articles  for- 
by  Story,  J. :  "  Whenever,  therefore,  felting  all  wages  and  property  of  the 
any  stipulation  is  found  in  the  shipping  crew  upon  an  unauthorized  absence 
articles  which  derogates  from  the  gen-  from  the  vessel  for  forty-eight  hours,  is 
eral  rights  and  privileges  of  seamen,  void  in  a  case  where  it  was  not  prop- 
courts  of  admiralty  hold  it  void,  as  erh'  explained  to  them.  The  Quintero, 
founded  upon  imposition  or  undue  ad-  t  Low.  (U.  S.)  38. 
vantage  taken  of  their  necessities  and         A  stipulation  to  sue  for  wagee  in  ■ 
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to  temptation  to  sacrifice  future  advantages  for  present  and  tem- 
porary gain,  on  the  one  hand  ;  and  on  the  other,  they  cause  a  vio- 
lation of  moral  if  not  legal  duties  toward  the  ancestor  or  particu- 
lar tenant.  Such  contracts  are  presumed  to  be  invalid.  The 
burden  of  proof  is  upon  the  one  contracting  with  the  holder  of 
the  expectancy  to  establish  validity.  To  do  this,  he  must  show 
that  the  contract  was  fair  and  that  it  was  upon  an  adequate 
consideration.' 

4.  Tbow  in  Confidential  BeUtioiu— o.  The  General  Rule. — 
This  head  embraces  a  large  proportion  of  the  cases  involving 
undue  influence.  While  the  fact  of  relationship  is  always  im- 
portant, as  assisting  in  the  determination  of  the  question  whether 
or  not  there  has  been  actual  undue  influence,  the  principal  im- 
portance of  the  subject  is  in  the  presumption  to  which  it  gives 
rise — the  rule  being  that,  the  existence  of  a  fiduciary  relation  once 
established,  there  is  a  presumption  against  the  validity  of  a  trans- 
action between  the  parties,*  on  the  grounds  of  public  policy.^ 

The  term  fiduciary  or  confidential  relation,  as  used  in  this 
connection,  is  a  very  broad  one.  It  has  been  said  that  it  exists, 
and  that  relief  is  granted  in  all  cases  in  which  "influence  has 
been  acquired  and  abused — in  which  confidence  has  been  reposed 
and  betrayed."  * 

The  origin  of  the  confidence  and  the  source  of  the  influence  are 

court  of  common  law  alone  U  binding  stand.     Blsphsm's  Principles  of  Equltr 

onlj  If  fully  explained.      The   SaraH  (4thed.).ii33;  Darllngtonon  Personal 

Jatiie,  B.  &  H.  Adm.  401,  Property,  p.  73. 

An   agreement  to  forfeit   wagei  on  Independent  advice  to  the  partj  pre- 

the  seaman's  leaving  the  ship   wllhout  sumed    to    be   Influenced  will    go   far 

teave,  unless  explained,  is  void.    Heard  toward    rebutting  the  presumption, 

p.  Rogers,  i  Sprague  (U.  S.)  556.  Rhodes  v.  Hate,  L.  R.,  i  Ch.  35J. 

A  stipulation  that  the  master  might  In  Darlington's  Anpeal.  86  Pa.  St, 
dieptace  a  seaman  whom  he  judged  in-  510;  37  Am.  Rep.  726,  the  general  re- 
competent,  and  decrease  Ms  compen-  quirements  to  rebut  the  presumption  are 
lation,  which  was  not  brought  especjallj-  stated  b/  the  court,  b^  Trunkey,  J.,  as 
to  the  attention  of  the  seaman,  was  held  follows;  "To  show  the  utmost  good 
void  in  MaCem  v.  Glbbs,  i  Sprague  [U.  faith  on  his  part,  that  he  took  no  ad- 
S.]  15S.  See  also  The  Juliana,  3  Dods.  vantage  of  his  influence  or  knowledge, 
504;  Harden  v.  Gordon,:  Mason  (U.  and  Chat  he  brought  everything  to  the 
S.)  541 ;  The  Australia,  3  Ware  (U.  S.J  knowledge  of  the  partj  which  he  liim- 
940;  The  San  Marcos,  37  Fed.  Rep.  self  knew." 
S07;  3  Kent'i  Com.  (nth  ed.)  "igs.  S.  Caspar!  f.  First  German  Church, 

L  Catchino  Bargain,  vol.3,  P-37i  '^  ^°-  ^pp.  314.     The  doctrine  that 

Parent  and  Child,  vol.   17,  p.  136;  transactions  between  persons  In  conR- 

PoST  Obit  Contract,  vol.  18,  p. 871.  dential  relations  are  frima facie  void- 

" — "'"^  "-!•. — Thelaw  isnowchang-  able,   rests  "  upon   the    importanc"    -' 


edln£ii^/<iflif  by  statute.   No  purchase  preventing  a  general  public  mischief, 

of  an  expectant  Interest,  If   made  bona  which  may  t>e  brought  about  by  means 

^^(  without   fraud  or  unfair  dealing,  secret  antf  inaccessible  to  judicial  scru- 

can  be  set  aside  on  the  ground  of  under  tin^,   from   the     dangerous    influences 

value  only.     31  and  32  Vict.,  ch.  4.  arising  from  the  confidential  relations 

a.  Dunn  n.  Dunn,  4J   N.  J.  Eq.  431 ;  of  the  parties."     Trunkey,  J.,  in  Darl- 

Tater.  Williamson,!,.  R.,  a  Ch.  61.  ington's  Appeal, 86  Pa. St.  519;  17  Am. 

This  presumption  la  generally  rebut-  Rep.  726. 

tableby  testimony  whichdiffersaccord-  4.  Wherever  one  is  in   such  a  rela- 

ing  to  the  relation  In  which  the  parties  tlon  that  he  can  exercise  dominion  over 
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immaterial.!  The  rule  embraces  both  technical  fiduciary  relations 
and  those  informal  relations  which  exist  whenever  one  man  trusts 
in  and  relies  upon  another.  The  only  question  is,  Does  such  a 
relation  in  fact  exist  ?* 

b.  Trustee  and  Cestui  Que  Trust — (See  also  Trusts  and 
Trustees,  vol.  27,  p.  i). — The  application  of  the  principle  underdis- 
cussion  to  the  relation  of  trustee  and  cestui  que  trust  results  from  the 
existence  of  the  broader  one,  that  a  trustee  cannot  place  himself  in 
a  position  antagonistic  to  his  cestui  que  trust*  a  principle  which 
not  only  prevents  him  from  purchasing  or  acquiring  any  adverse 
rights  in  the  trust  property,*  but  which  goes  farther  and  creates  a 
presumption  against  his  dealings  with  his  beneficiary.  The  rule 
as  now  established  is  as  follows :  All  dealings  between  trustee 
and  cestui  que  trust  are  presumed  to  be  voidable  as  effected 
through  undue  influence  exerted  by  the  trustee  upon  the  cestui 
que  trust ;  they  are  binding  upon  the  trustee,  but  prima  facie 
voidable  at  the  election  of  the  cestui  que  trust.^ 

This  presumption  is  rebuttable,  however,  by  proof  of  perfect 
fairness  on  the  part  of  the  trustee,  and  thorough  understanding 
and  voluntary  action  on  the  part  of  the  cestui  que  trust.  This 
requirement  will  be  met  by  satisfactory  evidence  that  there  was 
no  actual  undue  influence,  fraud,  or  imposition  ;  that  all  material 
facts  within  the  knowledge  of  the  trustee,  or  which  should  have 

another,  relief  1b  given  from  all  traUB-  Cowee  v.  Cornell,  75  N.  Y.  91 ;  31  Am 

actions   which    are    not    oflirmBtivelj  Rep.  428. 

shown  to  be  fair  and  voluntary.    Dent        S.  TraatM    ud  OMtnl   qua  nurt. — 

V.  Bennett,  4  Myl.  &  C.  377.  Bisphsm'sPriiiclpleBOf  Equitj'(4thed.), 

1.  McConnlck  v.   Malin,  5    Blackf.  ^  93  ;  Ashuelot  R.  Co.i'.  Elliot,  57  N.  H. 

(Ind.)  5091  Huguein  v.Baseley,  I  Lead.  397;  Puzejx'.  Senler,  9  Wis.  370.     This 

Cm. Eq.  (Phlla.  ed.  1851),  p.  74,  note.  principle   U   recoKni^ed   bj  the   code 

3.  1  Pomeroj's  Eq.  Jur.   (3d  ed.],  f  Id   California.     Decring's    Cali/crnia 

956.     The  age  of  the  party  U  not  a  con-  Code,  vol.  i,  ff  1338-3331. 
trolling  circumstance.     Rhodes  t>.  Bate,        t.  Staati  v.  Bergen,  17N.  J.  Eq.  397; 

L.  R.,  I  Ch.  S53 ;  Smith  v.  Kay,  7  H.  L.  Wrnter  v.  Tniax,  87  Mich.  334 ;  24  Am. 

Gas.  77a  St.  Rep.  160;  Morse  v.  Hill,  136  MaM. 

In  Smith  v.  Kay,  7  H.  L.  Cai.  750,  60;  Colburn  v._  Morton,  43  N.  Y.  396; 

the  rule  Is  thus  slated  bv  the  court,  by  Hammond  v.  Hopkins,  143  U.  S.  124. 
Lord    Wensleydale:  "The    relations        S.  Leach   v.  Leach,  65  Wis.  384; 

with  which   the  court  of  equity  most  Schwari  r,  Wendell, Walk.  (Mich. )367, 

ordinarily  deals   are   those   of  trustee  where  an  agreement  by  which  one-half 

and  cMfm' fse  fmj/,  and  the  like.     It  of   thebenefitof   a  transaction   Into 

(the   principle   under   discussion)   ap-  which  a  trustee  entered  on  behalf  of  his 

plies  especially  to  those  cases,  for  this  cestui  que  Irust,  should  go  to  the  trus- 

reason  and  this  reason  only,  that  from  tee,  was  declared  not  binding  In  equity, 

these    relations,   the   court   presumes  no  evidence   being   product  to  rebut 

confidence  put  and  influence  exerted,  the  presumption  against  it.     Where  a 

Whereas,  in  all  the  cases  where  those  conveyance  from  the  cestui  ij»t  trust 

relations  do  not  subsist,  the  conlideDce  To  the  trustee  Is  avoided,  ttie  court  will 

and  the  influence  must  be  proved  ex-  decree  that  the  complainant  repay  the 

trlnslcally ;  but  where  they  are  proved  money  which  actually  passed  as  pur- 

exlrfniically,  the   rules  of  reason  and  chase  -  money  with   interest,   together 

common  sense  and  the  technical  rules  with  the  amount  expended  by  the  trus- 

of  a  court  of  equity  are  just  as  appli-  tee  for   permanent  Improvements. 

cable  to  the  one  case  as  in  the  other."  Smith   11.  Townshend,  37  Md.  390;  91 

Beach   on    Modern   £q.   Jur.,   4   ■14:  Am.  Dec.  637.    This  presumption  ex- 
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been  within  his  knowledge,  were  communicated  to  the  beneficiary, 
and  that  the  beneficiary  acted  knowingly,  voluntarily,  and  freely.* 

Independent  advice  to  the  beneficiary  is  not  essential,' but  will 
go  far  to  assist  in  rebutting  the  presumption. 

The  rule  is  most  strictly  applied  to  gifts.'  It  must  clearly  ap- 
pear that  the  gift  sought  to  be  upheld  was  intended  as  such.* 

Contracts  and  conveyances  stand  upon  the  same  principle  and 
differ  only  in  the  amount  of  evidence  required  to  sustain  them.* 
Inadequacy  of  consideration  is  a  material  circumstance,  but  not 
conclusive  against  validity.*     In  all  these  transactions,  the  bene- 

kta  In  California  under  b  provlgfon  of    there  bdj  fraud,  concealment,  o 


IS,  35-  mitkiD  acquired  br  him  in  hlB  charac- 

1.  MiKgetf*  Appeal,  lOgPa.  St.  £70;  ter  of  truateef     Brjan  v.  Duncan,  ii 

Spencer's  Appeal,  So  Pa.  St.  317  ;  Cof-  Ga.  77. 

fee  V.  Rnffio,  i,  Coldw.  (Tenn.)  J09  \  Farnam  v.  Brooks,   9   Pick.  (Mus.) 

Bitpham'i   Principles   of  Equity   (4th  334,  where  the  rule  is  laid  down  that  VS 

cd.),  4  237;  Beach'B  Modern  Eq.  Jur.,  the  subject-matter  of  the  contract  is 

fiiS;  NlchoU  v.  HcCarthj,  53  Conn,  complicated,  auch  as   an  account  run- 

g^\  55  Am.  Rep.  loj;  Sal  lee  v.  ntng  through  many  yean,  all  that  fa  re- 
handler,  26  Mo.  124 ;  Cotton  V.  Stan-  quired  on  the  part  of  the  trustee  in  the 
(brd,  83  Cal.  351;  16  Am.  St  Rep.  way  of  disclosing  the  fact*  to  the  c»/ki 
137,  which  held  that  where  certain  ;im  ^riut,  li  to  give  fairly  and  without 
penons  who  stood  in  the  position  of  equivocation  such  facts  as  lie  In  his 
truiteea  disclosed  all  the  facts  within  mind  and  will  be  sufficient  to  put  him 
their  knowledge,  there  being  no  fm-  on  his  guard  as  to  the  other  clrcum- 
positjon  or  actual  undue   influence,  stances. 

and  the  one  in  the  position  of  cestui  The  ctsiui  que  trust  must  be  la- 
fa*  trust  availed  herself,  of  Independ-  formed  thatlhe  trustee  is  the  purchaser, 
cut  adrice  and  relied  upon  It,  any  pre-  where  a  contract  of  sale  between  them 
Mimpilons  of  undue  influence  that  is  sought  to  be  enforced.  Otherwise 
might  have  existed  in  regard  to  con-  there  Is  no  complete  disclosure  of  all 
tracts  between  them  were  fully  re-  the  circumstances,  i  Perry  on  Trusts 
bntted.  (4th  ed.),  {  loj;  Randall  v.  Errington, 
Waldrop  v.  Seaman,  30  S.  Car.  449,  10  Vea,  433,  The  rule  laid  down  In  Ihe 
where  an  assignment  to  a  trustee,  of  text  is  substantially  that  in  California, 
■u  interest  in  an  estate  by  a  cestui  que  under  the  code.  Deerlng's  California 
frmst,  of  full  age  and  understanding,  Code,  vol.  a,  f  2zm 
having  independent  advice,  and  no  In-  >.  Pomeroy's  Eij.  Jur.  (2ded.),  f  95S. 
formation  being  withheld  by  the  trua-  But  see  Caspar!  v.  First  German 
tee,  was  sustained.  In  spite  of  the  fact  Church,  13  Mo.  App.  316,  where  a  gift 
that  the  price  paid  was  a  low  one.  The  made  by  an  aged  widow  to  the  church 
court,  bj  Simpson,  C.  J.,  said ;  ><  If  the  to  which  she  belonged,  at  the  solicita- 
parties  arc  of  fuH  age,  sui  juris,  tnd  Hon  of  the  pastor,  who  was  also  her 
capable  of  understandlnsf  their  rights,  business  adviser,  and  having  no  inde- 
with  full  opportunity  of  ascertaining  pendent  advice,  was  Get  aside. 
Ihem,  under  no  disabUity,  advised  of  a,  3  Pomeroy's  Eq.  Jur.  (id  ed.),  4 
all  the  circumstances  surrounding  the  95S.  See  Georgia  Code  <iS83),  §  3666. 
matter  or  in  a  situation  by  reasonable  4.  Leach  v.  Leach,  65  Wis.  293. 
and  proper  diligence  to  be  thus  ad-  B.  Therule  appliesnot  only  to  a  sale, 
Tiaed,  and  they  proceed,  they  must  but  also  to  a  conveyance  of  property  as 
abide  the  result;  and  should  their  ac-  security  for  debt.  Pairo  v.  Vickery, 
tion  subsequently  result  in  loss,  there  is  37  Md.  435,  where  such  a  conveyance 
DO  reason  .  .  .  why  thecourtofequity,  wassetaside. 

oranyother,  should hecalled  toprotect  S.  Juzan  i>.  Toulmin,  9  Ala.  686;  44 

them  from  loss."  Am.  Dec.  44S,  which  holds,  however, 

In  sales  by  a  cestui  que  trust  to  his  thatver/greBtlnadequacjisabadgeof 

trttttee,  the  test  is  defined  as  follows:  fraud,  and  from  it  undue  influence  may 

Didhelntend  the  trustee  to  buy?    Was  be  presumed.    But  see  Richardson  v. 
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ficiary  seeking  to  avoid  them  must  act  promptly.*  Third  parties 
have  no  interest  and  no  right  to  avoid  ;  as  to  them,  they  are  valid 
and  binding.*  Like  other  voidable  transactions,  they  may  be 
ratified  ;  but  confirmation  to  be  effectual  must  be  intentional,  and 
made  with  full  knowledge  of  all  the  facts,  the  ignorance  of  which 
made  the  transaction  originally  voidable.' 

Not  only  trustees  proper  are  embraced  in  the  rule,  but  guasi 
trustees  of  various  kinds,  as  well  as  administrators  and  the  like  ;* 
but  mere  passive  trustees,  as  trustees  to  preserve  contingent 
remainders,  are  not,  the  reason  of  the  rule  failing  as  to  them.' 

Spencer,  l8  B.  Mon.  (Kj.)  450,  where  therefore,  no  intention  to  confirm, and 

a  contract  between  a  trustee  and  ceititi  no  confirmation. 

gue  Iruit  was  Set  aside,  the  court  say.         Pairo  v.  Vickery,  37  Md,  485,  where 

ing  that  the  inadequacy  alone  was  a  a  deed  of  trust  referring  to  a  voidable 

Euflicient    ground    of    avoidance.     To  mortgage,  but  not  made  with  the  in- 

the  same  effect  is  Pugh  r.  Bell,  I  J.J.  tention  of  confirming  it,  was  held  not 

"  rsh.  (Kj.)  399.  to  have  the  effect  of  a  confirmation. 


1.  The  question  of  laches  is  in  one  i.  Johnson  v.  Johnson,  5  Ala.  90; 
iense  independent  of  the  Statute  of  Maryland  F.  Ins.  Co.  v.  Dalrvmole. 
Limitations,  but  in  another  sense  the     35  Md.  143;  89  Am.  Dec.  779. 


related.    Thus,  where  the  mat-         Williams  n.  Powell,  66  Ala.  30;   41 

spute  is  lend,  the  court  grants     Am.  Rep.  743,  where  a  bill  to  set  aside 

a  longer  indulgence  than  when  it   is     a  sale  oi^an  interest  in  an  estate,  made 


personal  propertj;  thestatutorj  period  by  a  distributee  to  the  administrator, 

of   limitations    being   longer.      Ham-  was  dismissed,  there  being  no  fraud  nor 

mond  V.  Hopkins,  143  U.  S.  3:4.  John-  neglect  to  disclose  material  facts.  There 

son  V.  Johnson,  5  Ala.  97,  held  a  delay  was  an  adequate  consideration, although 

of  eleven  yeara,  after  discovery  of  (he  the  court  did  not  regard  this  as  a  nec- 

wrong,  laches.     In   Pairo  v,  Vickery,  cssarj  element  to   the  validity  of  the 

37  Md.  483,  where  a  voidable  mortgage  agreement. 

was  made  in  1865 ;  the  grantor  died  In  Wright  v.  Smith,  33  N.  J.  Eq.  106, 
1S69;  and  a  bill  was  filed  by  his  repre-  where  relief  was  granted  against  a 
sentatives  to  set  it  aside  in  1870.  at  mortgagee  to  one  who,  although  not 
which  time  the  parties  first  had  the  strictly  a  trustee,  yet  stood  In  a  trust 
benefit  of  legal  advice  and  first  ascer-  relation.  The  court,  by  Dodd,  V.  C, 
tained  their  rights.  It  was  held  that  said :  "  That  he  was  not  formally  con- 
there  was  no  laches.  See  also  article  stltuted  an  agent,  with  authority  to 
on  "  Effect  of  Lapse  of  Time  on  Suits  bind  the  complainant,  or  that  his  agree- 
in  Equity,"  by  George  Wharton  Pep-  ment  to  act  for  him  was  not  formally 
per.  Am.  Law  Reg.  &  Rev.,  vol.  33,  made,  are  points  which.  If  true,  are  of 
no.  4.  no  sort  of  importance.  Nor  is  it  im- 
portant that  no  agreement  was  made  to 
compensate  him  for  his  services.  It  is 
where  a  bill  for  an  account  and  settle-  suificient  that  he  accepted  and  held  a 
ment  of  an  estate  in  the  hands  of  an  situation  of  trust  in  reference  to  pro- 
administrator  who  stood  in  the  posi-  curing  the  lands.  Every  man  liaa  a 
tion  of  gaasi  trustee,  and  also  in  loco  trust  to  whom  a  business  Is  committed 
farentis  to  the  complainant,  was  filed,  by  another.  Every  man  is  a  trustee 
It  was  held  that  a  voidable  settlement  whose  office  Is  to  adviEe  or  to  operate, 
between  the  parties  was  not  confirmed  not  for  himself,  but  for  others.  .  .  . 
by  the  subsequent  execution  of  a  dis-  The  rote  extends  to  all  cases  in  which 
tributee's  bond,  the  object  of  such  a  confidence  has  been  reposed,  and  ap- 
bond  not  being  in  any  way  to  confirm  plies  as  strongly  to  those  who  have 
a  previous  act,  but  merely  to  provide  gratuitously  or  officiously  undertaken 
indemnity  for  future  debts  against  the  the  management  of  another's  property, 
estate,  and  it  not  being  In  the  contem-  as  to  those  engaged  for  that  purpose, 
plation   of  the   parties   that  it  would  and  paid  for  It." 

have    any   such    effect.      There   was,  B,  Perry  on  Trusts  <4lh  ed.),  4  195; 
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c.  Attorney  and  Client— (See  Attorney  and  Client, 
vol.  I,  p.  942)~{i)  Contracts. — For  obvious  reasons  of  public 
policy,  dealings  between  attorney  and  client  are  closely  scrutin- 
ized by  the  courts,  and  are  sustained  only  if  there  be  uberrima 
fidts^  As  to  contracts  between  parties  in  such  a  relation,  the 
rule  is  substantially  the  same  as  that  applying  in  case  of  trustee 
and  cestui  que  trust.*  The  same 'presumption  arises,  and  it  is 
rebutted  in  the  same  manner.^  The  proof  required  for  this 
purpose  has  the  same  elements  as  that  which  the  trustee  must 
produce,  with  the  qualification  that  there  are  minor  differences 
resulting  from  the  nature  of  the  relation  between  the  parties,  as 

Bisphani'B  Principle*  o(     Equitj  (4th  of  independent   consent  and  action. 

edOi  f)  337;   Pooley  v.  Quilter,  4  Drew.  ...     He  cannot  get  behind  the  pre- 

189;  Sutton  V.  Jones,  l<  Ves.  587.  sumption  o(  innocence  and  await  the 

I.  Attorkbv  and  Client,  vol.   i,  coming  of  hostile   evidence.     He  mutt 

p.  959.  be  a^reesive,  and  advance  against  the 

3.  Bispham's   Principles   of    Equity  presumpllonof  invaliditvond  overcome 

<4th  ed.).  J  236;  Weeks  on  Attorneys  at  il,  i£  be  can,  by  evidence  of '  the  perfect 

Law  (id  ed.)>  4  363.  falrne««,  adequacy   and   equity  of  the 

i.  Bumham  v.  Haselton,  81  Me.  49^,  transaction,'  and  particularly  muct  he 

where  an  attorney,  to  whom  a  note  had  show  that  his  client   was  informed  of 

been  given  for  collection,  purchased  it  all  material   facts  known  to  himeelf." 

for  less  than  one-third  of  its  face  value.  To  the  same  effect  is  Marshall  v.  Joy, 

without   communicating   to  hla   client  17  Vt.  546. 

the  facta,  which  were  In  his  knowledge,  James  v.  Steere,  16  R.  I.  367,  where 
that  the  debtor  was  perfectly  able  and  a  man,  sick  and  troubled  by  domestic 
willing  to  pay  the  note  in  full.  The  aRaln,  conveyed  property  to  hU  couD- 
iratter  came  before  the  court  on  an  aj)-  sel  In  trust  for  his  children,  for  the 
peal  from  the  lower  court  in  a  suit  purpose  of  coercing  his  wife  to  a  sep- 
brought  for  money  had  and  received,  aratlon  and  settlement  on  advanta- 
the  client  thereby  seeking  to  recover  geous  terms,  and  with  the  understand- 
Ihe  difference  between  the  amount  col-  fng — although  amjstaken  one — that  the 
lected,  and  that  paid  the  client  for  the  lawyer  had  power  to  reconvey  on  the 
note.  It  was  held  that  there  was  a  accomplishment  of  the  object  which 
presumption  against  the  validity  of  the  he  had  in  mind.  The  court  set  aside 
transaction,  and  that  it  was  error  for  the  conveyance,  on  the  ground  that  It 
the  court  to  charge  that  the  jury  might  was  the  lawyer's  duty  to  see  that  he 
consider  the  presumption  of  innocence,  acted  understandingly,  and  it  was  inl- 
and (he  improbability  that  an  attorney  material  whether  there  was  any  actual 
of  established  reputation  would  commit  undue  influence  or  not.  It  was  held 
■  wrong  of  this  character,  the  court  no  defense  that  the  conveyance  was 
considering  that  these  presumptions  do  contrary  to  public  policy,  and  that, 
not  apply  to  an  ordinary  civil  case  of  were  it  not  for  the  relation  which  ei- 
this  character.  The  court,  by  Emery,  Isted,  the  parties  would  have  been  in 
J.,  laid  down  the  rule  that  the  attorney  pari  dtliclo. 

most  "  afErmatively  show  that  there  Similarly  it  was  held  in  Goodeaough 
was  in  fact  no  abuse  of  confidence;  1..  Spencer,  15  Abb.  Pr.  N.  S.  (N.  Y. 
that  the  contract  was  in  fact  fairlv  Supreme  Ct)  148,  that  a  conveyance 
made;  that  the  other  party  was  in  truth  tromaclient  to  an  attorney,  intended 
made  acquainted  with  all  the  material  by  bolh  parties  to  hinder  and  delay 
tacts  and  reasons  known  to  the  fidu-  creditors,  might  be  set  aside  as  against 
ciary.  The  very  making  of  the  con-  the  attorney's  grantee  with  notice. 
tract  is  incongruous— /rim «  facie  in-  The  presence  of  the  fiduciary  relation- 
consistent  with  the  fiduciary  relation,  ship  prevents  the  usual  effect  of  trans- 
The  transaction  may  be  valid,  but  (here  actions  between  parties  in  pari  delicto 
is  no  presumption  in  Its  favor.  The  from  attaching.  To  the  same  effect 
presumption  is  of  invalidity,  which  can  are  Ford  v.  Harrington,  16  N.  Y.  185; 
only  be  overcome, if  at  all,  by  clear  evi-  Weeks  on  Attorneys  at  Law  (id  ed.), 
denceof  good  faith,  full  knowledge,  and  fj  370;  Meriyman  v.  Euler,59Md.588; 
37  C.  of  L.— 30                           466 
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that  the  attorney  must  give  in  good  faith  legal  advice  as  to  the 
rights  of  the  client  in  the  matter.*     The  presence  of  independent 

43  Am. Rep.  564,  where  an  auljfnmenl  qne  trust,  and,  above  all,  attornej 

of  the  mortgagee's  interest  in  property  and  client." 

to  his  attorney  was  declared  invalid  as  The   attorney   must  show   that    his 

an  absolute  assignment,  but  allowed  to  client  executed  the  instrument  under 

stand  is,   security  for  money  actually  which  he  claims  underatandlngly  and 

due,  on  the  ground  that  it  v^t,  frima  freely  in  pursuance  of  a   well-cbnstd- 

faeit  voidable,  allhough  there  was  no  ered,  deQned,  and  settled  purpose. 

proof  of  actual  undue  influence.  Brock  v.  Barnes,  40  Barb.  (N.  Y.)  5:1. 

Mills  11.  Mills,  36  Conn.  313,  where  Where  an  attorney  at   law,  who   had 

an  ignorant   man,  in  consideration  of  acquired,  as  such,  a  knowledge  of  the 

an  agreement  on  the  part  of  hia  attor-  title  of  his  client  to  certain  goods,  pur- 

ney  to  give  a  bond  for  the  costa  of  a  chased  of  claimants  their  right  for  a 

iult,  of   a  small  loan,  and   of  the  ex-  very  inadequate  consideration,   recov- 

penses  of  the  suit  which  the  attorney  ered  judgment  for  the  whole  amount 

advanced,  conveyed  to  him  real  prop-  for  his  own   benefit,   the   assignment 

erty  worth  three  hundred  dollars,  the  was  adjudged  to   be  void,  and  on  the 

lawyer  agreeing  in  writing  to  recon-  assignors  refunding  the  consideration 

vey  on  the  satisfaction  of  the  client's  paid,   a  perpetual  injunction  was 

obligations  to  him  as  above.    It  was  awarded.    Ardenii.  Patterson,  j  Johns. 

held  that  the  agreement  was  a  ntort-  Ch.  (N.  Y.)  44. 

gage,  and  the  right  to  redeem  it  was  Montesquieu  v.  Sandys,  18  Ves.  313, 

not   barred    by  the  acceptance  of  ten  where  a  purchase  was  made  by  an  at- 

dotlars  by  the  client,  who  did  not  in-  torney  of  a  reversionary  Interest  held 

tend  it  as  a  settlement,  although  it  was  by  his  client,  both  parties  being  ignor- 

80  understood  by  the  attorney.  ant  of  its  value,  and  the  proposition  to 

The/ri'mn/arie  right  which  aciient  make  the  contract  coming  from    the 

has  to  set  a&ide  a  conveyance  to  his  at-  clleni,  a  bill  to  set  aside  the  purchase 

torney,  is  a  real  interest  and  a  devisable  was  dismissed. 

estate.  Gresley  tj.  Mousley,  4  DeG,  &  Cooper  f.  Lee,  75  Tei,  114,  which 
J.  78;  Stump  ij.  Gaby,  2  DeG.M.&  G.  applies  the  rules  to  purchases  by  a 
633.  Greenfield's  Estate,  14  Pa,  St. 509,  client  from  an  atlorney.  And  see  Tan- 
wfiere  a  woman,  aged  eighty-sii,  and  ere  v.  Reynolds,  35  Minn.  476;  Down- 
infirm,  executed  a  deed  conveying  all  ing  v.  Major,  1  Dana  (Ky.}  333;  Smith 
her  property  of  the  value  of  (200,000,  v,  Thompson,  7  B.  Mon.  (Ky.)  305; 
to  four  trustees,  one  her  lawyer,  who  Gray  n,  Emmons,  7  Mich.  533;  Starr 
drew  the  deeds,  two  others,  her  con-  f.  Vanderheyden.g  Johns.CN.Y.)  353; 
fidential  advisers  who  bad  great  influ-  6  Am.  Dec.  375;  Miles  ti.  Ervin,  I 
enceoverher.andthefourthintroduced  McCord  Eq.  (8.  Car.)  524;  16  Am. 
to  her  by  the  others,  for  the  purpose  of  Dec.  633 ;  Bibb  i\  Smith,  iD8na(Ky.) 
actingastrustee,  and  the  trust  provided  582;  Kisling  v.  Shaw,  33  Cal.  435; 
that  140,000  should  be  paid  to  the  trus-  91  Am.  Dec.  644 ;  De  Rose  v.  Fay,  4 
tees  for  their  services.  The  deed  was  Edw.  (N.  Y.)  40;  Taylor  v.  Barker,  30 
set  aside  on  the  ground  of  presumptive  S.  Car.  338;  Bingham  i'.  Salene,  ij 
fraud,  although  there  was  atsotutely  no  Oregon  3o8:  3  Am.  St.  Rep.  153; 
evidenceof  actual  fraud.  The  court,  by  Place  v.  Hayward,  117  N.  Y.  497, 
Bell,  J.,  said:  "  In  this  feature,  the  case  and   cases   cited  in  Attorney  and 

? resents   what   is   called    constructive  Client,  vol.  i,  p.  959. 

raud,  springing  from  the  confidential  1.  Beach  on  Modern   Equity  Jurls- 

relationa  eiist ing  between  the  parties,  prudence,  i  131  ;  Weeks  on   Attorneys 

This  peculiarity,  withdrawing  it  from     at  Law   (3d   ed.J,  }  373;   Mor- 

the  operation  of  ordinary  rules,  throws  '•  •■•  -■■  -  ■ 
upon  the  beneficiaries  the  duty  of  show- 
ing expressly  that  the  arrangement  was  that,  when  a  client,  through  the  in- 
fair  and  conscientious,  beyond  the  ducement  of  his  counsel,  included  cer- 
reachofsuspicion.  .  .  .  {Theprin-  tain  property  in  a  trust  deed,  the  bur- 
ciple)  has  been  beneficially  applied  to  den  rested  upon  the  counsel  of  show- 
tbose  confidences  which  owe  their  ing  that  he  fully  advised  his  client  of 
birth  to  the  relation  of  parent  and  child,  the  legal  effect  and  consequences  of 
guardian  and  ward,  trustee  and  ctstsi  his  act. 
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advice,  whether  legal  or  otherwise,  is  a  circumstance  peculiarly 
important  in  this  connection,  although  it  ts  not  essential  if  the 
transaction  be  otherwise  fair  and  valid.'  The  requirement  that 
all  material  facts  in  the  possession  of  the  attorney  must  be  com- 
municated is  very  strict,  and  it  is  no  defense  that  the  attorney  did 
not  in  fact  have  the  information,  if  he  might  have  procured  it  by 
the  exercise  of  ordinary  diligence.* 

'^\i^  prima  facie  disability  of  attorneys  applies  to  purchases  of 
the  subject-matter  of  the  litigation  from  their  clients,'  to  agree- 
n]ents  other  than  with  reference  to  such  subject-matter  *  to  as- 
signments of  mortgages,*  agreements  as  to  compensation  made 
after  the  relation  has  begun,*  to  assignments  of  judgments,  and, 

In  Dunn  t>.  Dunn,  42   N.  J.  Eq.  431,  tions,  that  such  IranBfcrs  are   void  for 

■here  an  assignment   from  a  woman  champerty.     Perry  on  Trusts  [4th  ed.), 

to  ber  counsel. was  held  invalid  on  the  (  303 ;  West  v.  Raj'tnond,  21  Ind.  305 ; 

ground  of   presumed  undue  Influence,  Berrien  »,  McLane,  i   Hoffra,  Ch.  (N, 

the  court,  by  Magle,  Jn   held  that  the  Y.)4]i;  Merritt  v.  Lambert,  10  Paige 

attorney  was  bound  to  give  to  the  cli-  (N.  Y.)  358.     But  this  doctrine  is  op- 

m  disinterested  advice,  while  she  on  posed  to  the  current  of  authority.   See 

her  pan   must   act   freely   and   with  article  by  Frank  Hagerman,  14  Cent. 

knowledg;e.     "  We  are  not  required  to  L.  1.  16S,  171,  and  cases  cited  above. 

determine  that  the  attorney  actually  It  has   been   held   that  a  sale  by  a 

tailed  in  the  performance  of  these  du-  client  to  an  attorney,  where  it  appears 

ties.    The  invalidity  of  the  transaction  that  the  attorney,  while  negotiating  for 

will  result  from  a  judicial  determina-  the   property,  was,  at  the  same   time 

tlon  that  he  has  failed  to  show  that  he  and  as  a  part  or  the  same  transaction, 

performed  those  duties."     It  must  ap-  advising  the  client  as  to  the  probable 

pear,  in  order  that  a  contract  between  outcome  of  Che  litigation  concerning  It, 

an  attorney  and  client  be  upheld,  that  is  void,  even  If  made  with  good  faith 

the  client  is  no  worse  off  than  if  he  had  on  the  part  of  the  attorney.     Rogers 

conaulteda  disinterested  lawyer.  Rog-  v.  Marshall,  3  McCrary  (U.  S.)  ^b\  g 

en  V.  R.  E.  Lee  Min.  Co..  9  Fed,  Rep.  Fed.  Rep.  733  {atmotated  by   Marshall 

?».    See  also  Miles  v.  Ervin,  1   Mc-  D.  Ewell);  14  Cent.  L.  J.  168  (anno- 

CordEq.(S.Car.)S48;i6Am.Dec.633.  fated  by  Frank  Hagerman),     But  see 

I.  Pomeroy's  Eq,Jur.(]d  ed.),496o;  in  this  connection.   Pacific   R.   Co.  i>. 

KeaddT  v.  Pendernst,  55  L.  T.  N.  S.  Ketcham,  101  U.  S,  289. 

7^,  where  a  sale  ofa  reversion,  by  the  Statutory  provisions  allowing  attor- 

i«venioaer,  to  his  solicitor  was  allowed  ney's  fees 'to  be  settled  by  agreement 

to  'tsnd,  although  the  seller  had  no  in-  of  the  parties,  do  not  abrogate  the  rules 

^pendent  advice.     Centra,  Lercombe  governing   purchases  by  attorneys  of 

"'  Saunders,  34  Beav.  386.  thesubject-matter  in  litigation.  Anon- 

'■  Weeks  on  Attorneys  at  Law  (3d  ymous,  16  Abb.  Pr,  (N.  Y.  Super.  Ct.) 

«J)p4i73;  Howell&.RaQSoro.ii  Paige  433;  Barry  v.  Whitney,  3  Sandf.  (N. 

(N.  Y.)  538;  Rogers   r.   R.   E.    Lee  Y.)  696. 

"m.Co,,  gFed.  Rep.  733;  3  McCrary  4.  Tancre  f.  Reynolds,  35  Minn. 479; 

i"S.),6.  Jennings    w.    McConnel,   17    III.    148. 

*•  Veantan   v.  James,   37  Kan.  19;,  It  is  immaterial  that  the  conveyances 

•«re  1  conveyance  of  property  in  liti-  sought  to  be  impeached  were  not  actu- 

ption  i^ag  made  by  a  client  to  his  at-  ally  drawn  by  ilie  attorney.     Carter  v. 

""?7  Upon  an  adequate  consideration,  West  (Ky.  189a),  19  S.  W.  Rep.  591. 

•"I  the  jury  found  that  the  transaction  6.  Lewis  t.  J.   A.,  4   Edw.  Ch.  (N. 

'"  f»ir,  and   that   the  attorney  had  Y.)  599. 

™1"n(inicated  to  his  client  all  materia!  «.  Weeks  on  Attorneys   at  Law   (id 

"''*-    It  was  held  that   the  contract  ed.),$376;  Phillips  i>.Overton,  4  Hayw. 

"^'^impeachable.    Taylor n.  Young,  (Tenn.)  191;   Bibb  *.   Smith,   i   Dana 

K  "I'cb.  389;    Dunn   *.   Record,   63  (Ky.)   580;   Rose  -v.  Mynott,  7   Yerg, 

ll  '7-  (Tenn.)  30.    An  agreement  after  em- 

"  bu  been  held  In  some  jurisdic  ployment,  that  compensations  shall  be 
467 
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generalK'  speaking,  to  all  contracts  and  agreements  between  the 
parties* 

In  all  of  these  matters  the  attorney,  to  be  protected,  should 

disclose  to  the  client  that  he  is  the  party  with  whom  he  is  con- 
tracting.    Concealment  is  a  badge  of  fraud.* 

(2)  Gifts. — In  regard  to  gifts  the  law  is  even  stricter.  As  to 
them,  there  are  three  rules,  each  supported  by  authority.  Some 
cases  declare  that  all  gifts  from  client  to  attorney  are  void  ;'  others 
pronounce  them/ri>«ay«c«  voidable  and  subject  to  the  same  rules 
as  contracts  between  attorney  and  client  ;*  while  a  third  class  of 

increaBed,  is  invalid.     Lecatt  1'.  Sallee,  be  in  ordinary  form,  or  so  explained 

3  Port.  (Ala.)  115 ;  19  Am.  Dec.  149.  that  the  client  full;  understands  them, 

A  contract  between  a  client  and  an  Beach  on  Modem  Eq.  Jui''.  %  izi; 
attorney,  in  which  Ihe  attorney  under-  Cockburn  v.  Edwards,  18  Ch.  Div. 
takes  to  resist  a  motion  for  a  new  trial,  449,  where  a  mortgage  from  a  client  to 
in  cDDsideration  of  a  portion  or  the  land  a  EOlicltor,  containing  g.  provision  for 
involved,  in  binding  on  the  client,  if  no  sale  without  the  usual  notice,  on  default 
concealment  or  improper  practices  were  of  which  provision  was  not  explained 
to  be  used,  or  were  in  fact  used  by  the  to  the  mortgagor,  was  held  void.  The 
attorney  in  performing  his  part  of  the  court,  by  Jessel,  M.  R.,  said  :  "The  de- 
contract,  and  a  coorl  of  equity  will  not  fendant,  therefore,  in  the  present  case, 
refuse  to  enforce  Bpecitic  performance  is  bound  to  show  that  he  explained  to 
of  such  contracts,  Ballard  v.  Carr,  48  his  client,  the  plaintiff,  the  nature  of  the 
Cel.  74.  power  of  sale,  supposing  it  to  be  in  an 

But  it  has  been  held  that  the  princi-  unusual  form.     He  was  bound   to  take 

pie  under  discuasion  has  no  application  care  that  his  client  had  the  same  pro- 

to  ordinary  suits  to  recover  professional  tection  as  if  he  had  employed  an  inde- 

fees.     Isham  v.  Parker,  3   Wash.  755.  pendent  solicitor.  A  solicitor  who  lends 

But  a  contrary  rule  is   laid   down   in  money  on  mortgage  to  his  client  on  any 

McMahon  v.  Smith,  6  Heisk.   (Tenn.J  but  strictly  usual  terms,  would  be  wise 

167,  where  a  contract  for  fees  of  a  law-  if  he  always  required  the  intervention 

yer   was    upheld    only   when   he   had  of  another  solicitor.     If   that   is  not 

cleared  it  of  the  presumption  of  unfair-  done,  he  must   preserve  evidence  that 

nesB  and  unreasonableness.  the   circumstances  were   explained   to 

A  statute  allowing  an  attorney  and  the  client." 
client  to  contract  for  higher  fees  than  3.  McPherson  v.  Watt,  L.  R.,  3  App. 
thoBCprovlded  by  law,doeBnotabrogale  C as.  254,  where  the  court  considered  A 
the  rule  that,  where  the  relation  exists  n  on -disclosure  a  fatal  objection  to  the 
at  the  time  of  the  contract,  the  onus  of  validitj'  of  a  sale,  and  set  it  aside  there- 
proving  its  faimessiK  upon  the  attorney,  for.  Howell  11.  Ransom,  IT  Paige  (K. 
Thomas  v.  Turner,  87  Va.  i.  See  also  Y.)  538.  But  see  conlra,  Yeamana  r. 
Burling  V.  King.  46  How.  Pr.  (N.  Y.  James,  37  Kan.  109.  . 
Supreme  Ct.)  4S3.  ■-  Blsph  Bin's  Principles  ofEquily 

Such  is  certainly  the  rule  where  the  (4th  ed.].  (/  336;  Welles  -v.  Mlddleton,  i 

relation  exists  and  contracts  for  further  Cox  115;  Tom  so  nu.  Judge,  3  Drew.  306; 

and  other  services  are  made.    Planters'  Z4  L,.  J.  Ch.  787 ;  Holman  v.  L^ynes, 

Bank  v.  Hornberger,  4  Coldw.  (Tenn.)  4   De   G.   M.    4  G.  183;  Newman   v. 

578.  P^ne,  1  Ves.  Jr.  200 ;  Lecatt  v.  Sallee, 

1.  As  to  assignment!  of  judgments,  3  Port.  (Ala.)   iij;  39  Am.  Dec.  349; 

Morrison  v.  Smith,  130  111.  304 ;  How-  Berrien   v.  McLane.  1   HofFm.  Ch. 

ell  11.  Ransom,   11   Paige  (N.   Y.)  538,  (N.  Y.)43i. 

where  a  client  assigned  a  judgment  for  4.  Darlington  on  Personal  Propertv, 

one-tenth  of  its   value  to  his  attorney,  p.  73;  Hunter  v.  Atkins,  3  M  jl.  &  K. 

The  transaction  was  set  aside,   It  not  135;   Jennings   v.   McConneil.   17   III. 

appearing  that  the  attorney  communi-  148;  Greenfield's  Estate.  14  Pa  St  506. 

cated  all   the  facts  to  his  client.     The  AndseeEdwardsn.  Meyrick.  1  Hare  60. 

question  of  whether  or  not  there  was  In  NeBbit   v.    Lockman,  34  N.  Y.  167, 

actual  fraud,  was  considered  immaterial,  where  a  client  made  a  glil  to  the  clerk 

As  to  securities  for  loans  which  must  of  her  attorneys,  during  the  existence 
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authorities  lays  down  a  rule  which  goes  far  to  harmonize  the  cases 
in  so  far  as  they  are  not  absolutely  inconsistent,  as  follows :  a  gift 
from  a  client  to  an  attorney  is  presumed  to  be  voidable.  This 
presumption  can  be  rebutted  by  proof  of  knowledge  and  fairness, 
and  by  the  further  proof  that,  as  to  the  matter  in  question,  the 
ftlation  of  attorney  and  client  did  not  exist,  viz.,  that  the  client 
acted  under  independent  advice.*  The  age,  position,  and  intelli- 
gence of  the_ client  are  not  material;  the  relation  must  either  have 
terminated  or  must  at  least  pro  hac  vice  have  been  suspended.* 

of  the  relation,  and  It  wsb  found  that  it  attorney-  i>  not  the  advisor  in  koe  re. 
wu  "  freely  and  voluntarily  made  and  The  circumstance  that  there  was  or 
given  by  said  Mary  (the  client],  as  was  not  independent  advice  Is  the  all* 
sDd  for  a  gift  and  donation  by  said  controltlog  one."  To  the  same  effect  ia 
Marj  to  said  Lockman,  with  Intent  Pomeroy's  Eq^ur.  (4thed.].496o,note. 
to  transfer  and  deliver  the  said  bonds  He  Holmes'  Estate,  3  Gllf.  337,  346, 
utd  mortgages  and  check  to  him  as  where  the  Vice  Chancellor  thus  states 
hit  own,  without  any  fraud,  deceit  or  the  rule ;  "  That  relation  (attorney  and 
undue  influence  on  the  part  of  said  client)  is  only  looked  at  as  creating  the 
Lockman,  or  advantage  taken  by  rea-  influence  ;  and  as  soon  as  circumstances 
son  of  his  business  relations  to  her,  and  of  evidence  are  introduced  which  re- 
without  suggestion  or  inducement  on  move  all  effect  of  the  influence,  whether 
his  part,  but  of  her  own  free  will  and  the  relation  subsists  or  not,  If  the  Influ- 
purpose,''  it  was  held  that  the  com-  ence  of  the  solicitor  is  removed,  there 
plaint  was  rightly  dismissed.  It  is  to  Is  no  Incapacity  on  the  part  of  tlie  so- 
be  otwerved,  however,  that  the  case  licitor  to  become  the  object  of  his  di- 
does not  consider  the  effect  of  the  fact  ent's  bounty  and  to  be  the  recipient 
tbat  it  was  an  attorney's  clerk,  and  not  from  his  client  of  a  gift  which  will  be 
the  attorney  himself  with  whom  the  valid  at  law  and  in  equity," 
dealings  were  had.  The  opinion  im-  3.  In  Morgan  v.  MInett,  6  Ch.  Dir. 
plies,  however,  that  the  rule  Is  the  same  645,  where  releases  of  debts  giveo  by  • 
in  all  conlidentlal  relations.  client  to  an  attorney  were  set  aside,  on 
In  Whipple  T.  Barton,  63  N.  H.  613,  the  ground  that  while  the  relationship 
where  an  action  of  assumpsit  was  continued  there  could  be  no  gift,  it 
brought  by  a  client  against  his  attor-  was  held  to  be  immaterial  that  the  at- 
nej,  the  defense  was  that  the  money  torney  had  sent  another  and  dislnter- 
elaimed  was  a  gift.  Judgment  was  ested  attorney  to  the  client,  who  to 
given  for  the  plaintiff,  on  the  ground  him  affirmed  his  previous  act,  no  Inde- 
tbat  there  was  no  preponderance  of  pendent  advice  being  given  by  that  at- 
evidence  in  favor  of  the  defendant,  the  torney.  In  order  to  render  ■  gift  good, 
court,  by  Carpenter,  J.,  saying  ;  "  To  the  relation  must  be  severed,  and  there 
establish  a  gift  from  a  client  to  his  at-  must  be  iudependent  advic«.  See  h1«o 
torney,  in  whatever  form  the  question  Walker  n.  Smith,  jq  Beav.  394. 
may  arise,  it  is  incuml>ent  upon  the  "  In  regard  to  gifts,  the  rule  is  defi- 
latter  to  show  afErmatively,  not  only  nitely  settled,  although  it  may  not  al- 
Ihat  it  is  voluntary,  but  also  that  it  is  ways  have  been  foil'  wed  by  American 
nude  with  full  knowledge  on  the  part  courts,  that  no  gift  from  a  client  to  his 
of  the  client  of  all  material  facts  known  attorney,  made  while  the  relation  Is  still 
to  the  attorney,  and  that  it  is  not  subsisting,  is  valid.  In  order  that  a 
brought  about  by  undue  Influence,  gift  from  a  client  to  his  own  attorney 
either  actually  eierted  or  arising  from  may  be  sustained,  the  donee  must  not 
the  relation  between  them."  only  show  affirmatively  the  perfect 
1.  Beach  on  Modern  Eq.  Jur.,  t)  laj,  good  faith  of  the  transaction,  the  ab- 
where  it  is  said  :  "  It  is  not  necessarj-,  sence  of  any  pressure  or  influence  on 
in  order  to  sustain  such  a  gift,  that  the  his  own  part,  the  complete  knowledge, 
relation  of  attorney  and  client  should  Intention,  consent  and  freedom  of  ac- 
cede in  general  and  in  respect  to  other  tlon  on  the  donor's  part,  but  it  must 
~— '-  ;  it  is  enough   that  the  client  also  appear  that,  fro  iac  rt — that  ' 
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has  independent  advice  In  respect  to     In  all  the  dealings  connected  with  the 
Ibe  matter   of  the   gift,   and  that  the     gift  itself— the  relalion  of  attorney  and 
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{3)  Who  Is  an  Attorney. — In  determining  who  is  an  attorney 
within  the  rule  above  stated,  courts  do  not  closely  regard  the 
technical  significance  of  the  word.  The  term  includes  not  only 
a  lawyer  regularly  admitted  to  practice,  but  one  who,  though  un- 
admitted, assumes  to  give  legal  advice  and  attend  to  legal  busi- 
ness.' Any  other  rule  would  put  it  into  the  power  of  a  man  to 
shield  himself  behind  his  own  wrong.*  An  attorney's  clerk  comes 
within  the  meaning.* 

The  principle  applies  only  to  dealings  between  a  man  and  his 
attorney,*  Where  such  a  relation  does  not  exist,  it  is  immaterial 
that  one  of  two  parties  to  a  contract  is  a  lawyer.* 

In  order  that  the  usual  presumptions  may  arise,  the  contract 
or  gift  must  be  made  after  the  relation  is  established.     If  the 

client  between  the  two  parties  hat  lo  the  office  of  the  attornej-.  Each 
been  suspended,  bv  means  of  independ-  case  muet  depend  upon  its  drcum- 
ent  advice  furnished  to  the  client  bj  stances.  It  is  well  known  that  in  the 
some  disinterested  and  competent  third  course  of  professional  business,  where 
person,  through  which  the  client  was  there  are  two  or  three  partners,  and,  as 
instructed  and  upon  which  he  acted."  is  usual,  a  principal  clerk,  the  latter 
Pomeroj''8  Eq.  Jur.  (3d  ed.),  }  960.  will  necessarily  be  brought  into  con- 
As  to  gifts  to  an  attornej  by  one  tact  with  many  of  the  clients,  oftener 
\aXe\y 3,  ra\aoi,in  Georgia, ist  Georgia  than  either  one  of  the  partners,  and 
Code  [1883},  4  2666.  not  un frequently' obtain  the  confidence 
1.  Pomeroj's  Eq.  Jur.  (3d  ed.),  ^  of  some  clients  to  a  far  greater  extent 
q6o ;  Perrj  on  Trusts  (4th  ed.),  4  303,  than  the  partner  who  has  but  seldom 
Thus,  one  who,  although  not  a  licensed  met  with  these  clients.  Yet  such  part- 
attorney,  attends  to  suits  before  the  ner,  although  there  may  be  no  sort 
justice  courts,  and  advises  In  legal  mat-  of  Intimacy  between  him  and  the 
ters,  comes  within  the  rule.  Freelove  client,  nor  anj  real  confidence  or  in- 
V.  Cole,  4L  Barb.  (N.  Y.)  318.  And  fiuence,  cannot  purchase  of  that  client 
one  who,  although  not  a  lawyer,  acts  without  subjecting  himself  to  the  bur- 
sa the  confidential  advisor  of  a  party  den  of  proving  that  he  advised  the 
in  a  suit  before  a  magistrate,  and  rep-  client  against  himself,  as  he  would 
resents  him  in  the  magistrate's  court,  have  done  against  a  stranger  bargain- 
is  also  embraced.  Bufialow  v.  Buffa-  ing  for  the  same  property.  And  it 
low,  2  Dev.  &  B.  Eq.  (N.  Car.)  141.  would  be  trifling  with  this  great  and 
3.  Article  by  Frank  Hagerman,  14  valuable  principle  of  equity  to  say  that 
Cent.  L.  ],  i7».  while  the  partner  is  thus  restricted,  the 
B.  Perry  on  Trusts  (4th  ed.),  1)  303;  clerk  having  the  client's  confidence, 
Hobday  v.  Peters,  28  Beav.  349 ;  6  Jur.  could  buy  of  him  properly,  the  exiet- 
N.  S.  794;  Nesbit  v.  Lockman,  j*  N.  encc  and  situation  of  which  came  to 
Y.  167.  Poillon  V.  Martin,  1  Sandl.  his  knowledge  as  clerk,  and  negotiate 
Ch.  (N.  Y.)  ^69,  where  a  managing  and  consummate  Ihe  purchase  in  the 
clerk  in  Ihe  office  ol  an  attornev,  pur-  office  of  the  attorneys,  on  the  same 
chased  from  a  client  of  his  employer  a  footing  that  he  could  deal  with  an  co- 
mortgage,  paying  therefor  bills  of  lit-  tire  stranger.  ...  I  do  not  con- 
tie  value.  It  was  held  that  there  was  aider  the  rule  of  equity  so  lame,  as  not 
a  presumption  against  the  validity  of  to  afford  protection  to  clients  against 
the  transaction,  which  was  not  rebut-  the  influence  thus  naturally  and  inevi- 
ted;  and  it  was  decreed  that  the  mort-  tably  acquired." 

gage   be  restored  to  the  client    The  4.  But  the  rules  apply  in  the  case  of  a 

court,  by  Sandford,  Ass't  V.  C,  said  :  purchase  by  an  attorney  from  the  true- 

"Nor  do   I  feel  any  difficulty  in  ei-  tee  of  his  bankrupt  client,  the  theory 

tending  to  this  transaction  the  princi-  being  that  the  client  has  an  int~   ~  ' 


pie  so  justly  applied  to  purchases   by  still,  and  is  really  one  of  the 

attorneys  and  solicitors.     Not   that  i  ing  parties.     Luddj  v.  Peard,  33  Ch. 

would  say  that  In  every  case  the  prin-  Div.  510, 

clple  should  be  applied  to  a  clerk  B.  In  Stout  v.  Smith,  98  N.  Y.  35; 
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parties  stood  "at  arm's  length  "  at  the  time  of  the  transaction, 
any  relationship  subsequently  arising  will  not  afTect  its  validity.* 
The  relation  continues  until  the  business  in  which  the  attorney 
is  employed  is  finished,^  and  until  the  influence  resulting  from 
the  relation  is  at  an  end,  even  though  considerable  time  has 
elapsed  since  the  employment  was  ended.'  If  the  influence  is  no 
more,  the  fact  of  the  prior  relationship  is  immaterial.* 

A  relation  of  attorney  and  client  once  proved  is  presumed  to 
continue  until  the  contrary  is  shown.'  Its  cessation  may  be 
proved  by  affirmative  acts  or  lapse  of  time,*  but  the  mere  fact 
that  the  services  of  the  attorney  are  not  called  into  play  of  itself 
proves  nothing.  There  may  have  been  no  occasion  for  them.* 
Where  the  attorney  has  assumed  the  attitude  of  a  pressing  cred- 
itor, and  as  such  deals  with  his  former  client,  the  presumptions 
no  longer  apply.* 

The  lawyer,  however,  must  be  employed  in  a  professional  capac- 
ity, such  as  trying  a  case,  advising  on  points  of  law,*  searching 
titles,*"  representing  clients  in  insolvency  proceedings,"*  and  the 
like.  If  the  business  is  altogether  minor  and  such  as  gives  the  at- 
torney no  insight  into  the  client's  affairs  and  no  control  over  his 
will,  no  presumption  arises  against  the  validity  of  the  transactions.'* 

50  Am.  Rep.  631,  the  rule  is  laid  down  4,  Perry  on  TruBts  (4th  ed.],   $  ion ; 

th«l  the  tact  that  a  party  to   a   con-  Oldham  v.  Hand,  3  Ves.  159;  Wood  v. 

tract  is  BD  attorney,  and,  offering  him-  DowncB,  18  Ves.  117  ;  Tancre  v.   Rej'- 

■elf  to  do  BO,  drftwB  the  papers,  making  nolds,  35  Minn.  476;  Phillips  v.  Over-  • 

no  charge,  does  not  CBtablish  the  rela-  ton,  4  Hajw.  (Tenn.)  291. 

tionship  of  attorney  and  client,  nor  im-  S.  Presumptions,  vol.  jg,  p-  75;  I 

pose  upon  the  attorney  the  duties  of  Greenleafon  Evidence  (15th  ed.),  ^  41 ; 

that  relationship,   nor   raise  any  pre-  Rhodes  i>.  Bate,  L.  R.,  i   Ch.  359;  4 

(umption  of  undue  influence  exerted  by  Glff.  670. 

him  upon  the  client.  •.  Beach  on  Modem  Eq.  Jur.,^  115. 

1.  Davis   V.   Freethy,  14  Q^  B.  Div.  7,  Rhodes  v.  Bate,  L.R.,iCh.ifo; 

519.     But  where  a  man  is  about  to  em-  4  Glff.  670,  where  the  court,  by  Turner, 

ploy  a  lawyer  as  his  attorney,  and  the  J.,  said:  '*  Where  a  relation  of  confi- 

iatter  visits  him  for  the  purpose  of  ar-  dence  is  once  established,  either  some 

ranging  the  terms  of  the  employment,  positive  act  or   some  complete  case  of 

the  relation  has  begun,  and  the  usual  abandonment  must  be  shown  in  order 

presumptions  exist.      Ryan  V.  Ashton,  to   determine   it.    The  mere  fact   that 

41  Iowa  365.  the  relation  is  not  called  Into  action,  is 

i.  Weeks  on  Attorneys  at  Law  (3d  not,  I  think,  sufficient  of  itself  to  deter- 

ed.),  I,  168.  In  Rhodes  v.  Bates,  L.  R.,  1  mine  It,  for  this  may  well  have  arisen 

Ch.  353  ;  4  Giff.  670,  where  the  solicitor  from  there  having  been  no  occasion  to 

advised  his  client  to  employ   his  Lon-  resort   to    it."     To   the  same  effect  Is 

doo   agent,  but  continued  to   actively  Aheame  v.  Hogan,  i  Drury  323. 

interfere  in  the  client's  behalf,  the  rela-  8.  Bispham's    Principles   of    Equity 

Hon  of  attorney  and  client  was  held  to  (4th  ed.),  J  336 ;  Perry  on  Trusts  (4tn 

continue.  ed.),  §  2oz ;  Johnson  v.   Fcsemeyer,   3 

S.  Bispham's     Principle    of    Equity  Dc  G.  &  J.  13, 

(4th  ed.),  4  316;  Perry  on  Trusts  (4th  S.  See  notes  4  and  5  page  470. 

ed.),  I,  303;  Mason   v.   Ring,   1    Abb.  10.  The  rule  extends  also  to  non-pro- 

Pr.   N.  S.  (N.  Y.  Ct.  App.)  333,  where  fessional  men  who,  as  a  business,  ex- 

transactjons    which    took    place  eight  amine  titles  and  make  abstracts.     Val- 

months  after  the  technical  relationship  lette  v.  Tedens,  133  III.  607;  3  Am.  St 

bad  ceased,  the  influence  still  continu-  Rep.  jo3. 

ing,  were  set  aside.    Coffee  v.  Ruffin,  4  11.  Broder  v.  Conklin,  77  Cal.  330. 

Coldw.  <Tenn.]  509.  13.  Perry  on  Trusts  (4th  ed.),  %  301; 
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d.  Physician  and  Patient — (i)  Gifts  and  Conlracis.— The 
same  presumption  arises  in  regard  to  contracts  and  conveyances 
between  a  physician  and  his  patient  as  in  the  case  of  like  dealings 
between  an  attorney  and  client,^  with  this  qualification,  that  it 
is  one  not  so  difficult  to  overcome,  for  the  reason  that,  as  the 
physician  does  not  deal  with  property  matters,  his  influence  as  to 
them  will  probably  be  less  than  that  o[  the  attorney  or  other 
confidential  business  agent.*  The  presumption  is,  however,  of  the 
same  kind,  and  is  rebutted  by  the  same  evidence  of  fairness,  good 
faith,  knowledge,  and  free  agency  on  the  part  of  the  persons  con- 
tracting.'   As  the  physician  has  to  do  generally  with  those  either 

Devinney  v.  Norris,  8  Watts  (Pa.)  31^^  gift  Is  set  up  between  parties  standing 

Wendell  v.  Van   Rensselaer,   i  Johns,  in  a  confidential  relation,  the  onus  of 

Ch.  (N,  Y.)  350,  where  it  was  held  that  establishing  it  by  proof  rests  upon  the 

the  fact  that  ont;  party   10  a  contract  party  who  has  received  the  gift." 

was  an  attorney,  and  occasionally  did  In  Popham   ■v.   B  r  o  o  k  e,  5  Ruse.  8, 

small  business  for  the  other  as  a  scriv  where  a  patient,  suffering  from  apo- 

ener,   did  not  raise  a   presumption   of  plexy  and  brain   disease,  scarcely  able 

frautatinexa  clitnti.  to  talk,  gave  to   the  surgeon  onboard 

1.  Bispham's    Principles   of   Equity  the  vessel  on  which  he  had  been  v oy- 

(4th  ed.),  f  117;  Pomeroy's  Eq,  Jur.  (3d  aging,   and    under  whose   Care   he    had 

ed-).4963;  Story'sEq.Jur.dathed.},^  been,  an   annuity  of  £100  for  life,  on 

314;  Aheerne  v.  Hogan,  i  Drury  310.  consideration  that  the  lurgeon  would 

Billag;e  v.  Southee,  9  Hare  534 ;  10  live  with  him  and   attend  him  for  life, 

Eng.  L.  &  Eq.  37;  16  Jur.  1S8,  where  a  it   appeared   that   the  patient  had  in 

bill   was  filed  seeking  to   restrain  the  all  probability  at   Ihe   time  the  agree- 

defendant  from  proceeding  to  recover  iiient  was  made  only   a  short  time  to 

.  the  amount  of  a  promissory   note  for  live,  which  fact  was  known  to  the  sur- 

£395,  on  two  grounds:  first,  that  the  geon,  but  so  far  as  appeared,  not  known 

ptaintifl  had  aigned  it  in  the  belief  that  to  the  patient.     It   was   held  that  the 

it  was  for  £15  only  ;  second,  that  it  was  agreement  was  void. 

fiven  by  the  plaintiff,  the  patient,  to  Cndwallader  v.  West,  48  Mo.  497, 
is  medical  attendant,  on  the  occasion  where  a  patient  who  was  aged,  feeble, 
of  an  accession  of  fortune  to  the  family  deaf,  and  of  very  weak  mind,  transferred 
of  the  patient,  without  any  account  de-  all  his  property  to  his  attending  physl- 
livered,  and  for  an  amount  more  than  cian,  who  had  great  influence  over  hini 
would  be  due  for  medical  attendance  and  who  lived  with  him,  for  a  very  In- 
on  the  most  eztrav^ant  scale  of  adequate  consideration — a  provision  for 
charges.  As  to  the  second  ground  of  a  support  for  life  being  the  considera- 
reliet,  the  court  held  that  the  plaintiff  tion  recited— it  was  held  that  the  trans- 
was  entitled  to  a  declaration  that  the  action  should  be  set  aside.  Currier,  J., 
note  should  stand  as  a  security  only  for  in  delivering  the  opinion,  said  ;  "The 
the  amount  due  for  medical  attend-  presumption  that  West  exerted  an  un- 
anceon  the  plaintiff,  although  the  case  due  influence  over  Cad wallader's  mind 
of  the  plaintiff,  as  to  the  first  ground  of  in  procuring  the  deed,  spring;  out  of 
relief  sought  by  his  bill,  was  wholly  the  relations  which  they  sustained 
disproved.  Turner,  Vice  Chancellor,  towards  each  other,  and  Is  Intensified 
in  his  opinion,  said:  "No  part  of  by  the  circumstances  of  Cadwallader's 
Ihe  jurisdiction  of  the  court  is  more  mental  and  physical  condition.  .  ■  . 
useful  than  that  which  It  exercises  It  has  been  repeatedly  declared  by 
in  watching  and  controlling  trans-  learned  chancellors  that  the  mere  rela- 
actions  between  persons  standing  in  a  tion  of  patient  and  medical  adviser 
relation  of  confidence  to  each  other,  is  suflicient  to  avoid  the  contracts  of 
.  .  .  It  is  said  '  that  he  intended  to  the  former  made  with  the  latter  dur- 
be  liberal,'  but  intention  imports  ing  the  continuance  of  such  relation." 
Doggett  II.  Lane,  13  Mo.  J15. 
Btt  V.  Barker,  i  Sim.  1 ;  4  Rubs. 
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physically  or  mentally  weak  or  diseased,  contracts  of  this  nature 
present  many  questions  of  actual  undue  influence.*  They  are 
subject  to  the  usual  rules  as  to  influence  of  this  kind.' 

The  law  in  regard  to  gifts  is  the  same  as  that  governing  con- 
tracts. There  is  a  presumption  against  the  validity  of  donations 
(rom  a  patient  to  his  medical  adviser,  but  it  is  rebutted  in  much 
the  same  manner  as  in  the  case  of  other  transactions,^  although  it 
is  of  course  harder  to  overcome.*  Independent  advice  is  gener- 
ally, but  not  universally,  held  not  indispensable,  although  a  most 
important  fact  to  be  established.*  Any  evidence  which  shows 
that  the  influence  presumed,  did  not  in  fact  exist,  is  sufficient.* 

The  above  statement  of  the  law  is  that  deducible  from  the  ma- 
jority of  the  cases.  Some  courts,  however,  have  held  contrari- 
wise, that  the  relation  in  question  is  not  one  from  which  influence 
is  presumed,  and  that  its  existence  is  merely  a  circumstance  tend- 
ing, in  connection  with  other  evidence,  to  establish  the  facts 
of  actual   undue    influence.'     These    authorities    are,  however, 

Dent  v.  Bennett,  4  Mvl.  &  C.  373;  fraud  and  undue  Influence,  one  of  the 

Cidwilladcr  V.  Weit,  48  Mo.  497.  circumstances  in  the  proof  being  that 

1.  Audenreid's   Appeal,   Sq    Pa.   St.  the  deed  stated, contnryto the trulh.a 

114;  Cadwalleder  t>.  West,  48  Mo.  503.  mone;   consideration   of    £1,000,    the 

t.  Dent  11.  Bennett,  4  Myl.  &  C.  169.  decisioo  of  the  court  proceeded  upon 

•  here  a  medical  attendant  obtained  the  ground  that  there  was  both  actual 

from  hia   patient,  who   was  eighty -five  undue   influence,   and    also    influence 

JEars  of  age,  an  agreement  to  pay  him  presumed    from    the   relation    of  the 

X15AK)   for   services    completed   two  parties. 

jean  l>cfore,  the  regular    charge   for  Pratt   v.    Barker,   i    Sim,  i ;  4  Rusa. 

which   had    tieen  previouily    paid,   it  507,  where  a  voluntary  deed  was  exe- 

iKing  done  pHvatelj,  without  the  inter-  cuted  by  an  old  and  infirm  man  in  favor 

nation  of  any  third  person,   and   con-  of  a  person  who  had  attended  him  as  a 

ceiled   until    after  the  death    of  the  surgeon,  and  secured  dividends  of  cer- 

patient.     fn  holding   the  agreement  tain  stock  for  him.     As  it  was  proven 

roid,  Lord  Chancellor  Cottenham  said;  that  the  donor  understood  the  nature 

"The  relief,  as  Sir  S.  Bomilly  says  in  of  the    debt,  and   had  the  deed  read 

liiE  reply  in  Huguenln  v.  Basely  [14  Vea.  over  and  explained  tqhim.  and  had  in- 

373),  'itanda  upon  a  general  principle,  dependent  advice,  the  court  refuaed  to 

•pplying  to  all  the  variety  of  relations  set  it  aside. 

in  which  dominion   may  be  exercised  i.  Bispham's    Priaciplex    of    Equity 

bt  one  peraon  over  another,'  and  when  (4th  ed.),  \  331, 

1  find  an  agreement  so  exlravaeant  in  6.  Darlington  on  Personal  Property, 
ill  provisions,  secretly  obtained  by  a  p.  73 ;  Audenreid's  Appeal,  S9  Pa.  St. 
medical  attendant  from  his  patient  of  114;  Gitison  i.  Ruasell,  2  Y,  &  C.  N.  C. 
a  very  advanced  age,  and  carefully  C.  T15.  But  see  Mitchell  v.  Homfray, 
concealed  from  his  professional  adviser's  45  L.  T.  694.  where  it  is  considered  nec- 
»nd  all  other  persons,  and  have  it  easary  that  there  be  Independent  ad- 
proved  that  the  habits,  views  and  inten-  vfce,  in  order  that  a  gift  from  a  patient 
lioni  of  the  testator  were  wholly  incon-  to  a  physician  be  sustained.  See  also 
liitentwith  those  provisions,  1  cannot  Pratt  t.  Barker,  i  Sim.  i ;  4  Ruw.  507. 
tut  come  to  the  conclusion,  that  the  B.  See  cases  in  note  3,  page  473. 
medlcalattendant  didobUinitby  some  T.  Audenreid's  Appeal,  89  Pa.  St. 
dominion  exercised   over  his    patient."  114,  where  a  patient  transferred  cer- 

1.  In  Gibson  v.  Russell,  i  ¥.  &  C.  N.  Uin  stock  to  his  physician,  allCKed  to 

C.C.  115,  where  a  deed  of  gift  of  real  be  for  the  consideration  of  one  dollar, 

ntate  from  an   aged   and   infirm   per-  and   certain   services   in   having  ob- 

•oa  of  weak  mind,  and  subject  to   in-  tained   for  him  the  block  of  stock  of 

lane  delusions,  to  his   intimate  friend  which  the  shares   transferred  were  a 

■ndmedlcalattendant, waesetasidefor  part.    The  patient  was  seventyjears 
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believed  to  be  opposed  to  what  is  decidedly  the  current  of 
opinion.* 

(2)  Who  is  a  Physician. — Like  the  term  "attorney,"  that  of 
"  physician  "  has  a  broad  meaning.  It  is,  as  elsewhere  used  in  the 
law,  defined  as  "one  lawfully  engaged  in  the  practice  of  medi- 
cine." *  As  here  used,  its  meaning  is  even  wider.  We  must  look 
to  the  fact  of  the  relation,  rather  than  to  its  legality.  The  rules 
above  enunciated  apply  to  the  relation  of  patient  to  physician,* 
surgeon,*  dentist,*  and  to  any  other  who  as  a  fact  practises  the 
art  of  healing  in  any  of  its  branches,  whether  a  regularly  licensed 
practitioner  or  not. 

As  to  the  time  during  which  the  prima  facie  disqualification 
lasts,  the  same  principles  apply  as  in  case  of  attorney  and  client,* 

e.  Clergyman  and  Parish ionek.— The  relation  of  clergy- 
man and  parishioner  is  generally  considered  as  raising  a  pre- 
sumption of  undue  influence,  in  case  of  contracts  between  the 
parties,  or  gifts  to  the  former  from  the  latter,  the  presumption 
being  of  the  same  nature,  and  rebuttable  by  the  same  evidence 
as  that  arising  in  like  transactions  between  physician  and  patient.^ 
The  rule  is  not  so  generally  established  as  in  that  case,  however, 

of  age,  very  wealthjr,  inlirm,  and  con-  where  an  aged  captain  in  the  navj  bc- 
tinedtohis  house,  although  of  sound  cepted  a  draft  of  £261  in  favor  of  a 
mind  and  judgment.  On  a  suit  brought  dentist,  the  latter,  bji  his  answer,  stat- 
bj  the  executors  of  the  patient  to  set  ing  the  consideration  for  the  draft  to 
aside  the  transaction,  the  court,  affirm-  have  been  a  verbal  agreement  that  the 
tng  the  judgment  of  the  court  below  dentist  would,  during  the  captain's  life, 
(33  Leg.  Int.  8a;  u  Phila.  i S3),  held  attend  to  hie  teeth  and  supply  him 
that  the  physician  could  defend  by  with  new  ones  as  occasion  might  re- 
showing  that  the  transfer  of  the  stock  quire.  It  was  held  that  the  dnJi  mu«t 
was   by  way  of  gift,  and  not  for  the  be  surrendered. 

coDiideration  stated;  that  a  physician  S.  Dent  i>.  Bennett,  4  Myl.  &C.  377, 

is  not  prevented  from  receiving  a  do-  where  it  was  held  that  the  relation  was 

nation  from  big  patient  by  reason  of  not  necessarilv  at  an  end,  merely  be- 

the  relation   betwieen   them,  and   that  cause  no  medicine  was  being  adminla- 

the  burden  of  proof  was  on  the  plain-  tered  at  the  time  of  the  transaction, 

tiff  to  show  fraud  and  undue  influence.  There  may  have  been  no  occasion  for  it. 

and  not  upon   the   physician  to  clear  1.  Pomeroy's  Eq.  Jur.  (3d  ed.),  4  963; 

the  transaction  of  the  taint  of  unfair-  BUpham'a  Principles  of   Equity   (4th 

nesa.      See    Darlington   on    Personal  ed.),  J   337;  Cooley  on  Torts  [id  ed.) 

Property,  p.  73.  '^SV>\  P'rfitt  v.  Lawless,  L.  R.,  a  P.  & 

1.  Article  in   23  Alb.  L.  J.  364,  and  M.  469;  Norton  u.  Relly,  3  Eden   386; 

authorities  cited  above.  Ford  v.  Hennessy,  70  Mo.  580. 

a.   Phvsician  and  Surgron,  vol.  Oontraots. — Pironi   v.   Corrigan,   47 

18,  p.  427.  N.  J,  Eq.  13;,  where  the  defendant,  a 

S.  Billage  r.   Southee,  g  Hare  534;  Catholic  priest,  promised  to  secure  a 

;o   Eng.    L.   &   Eq.   37;    10   Jur.  "188;  divorce  for  a  lady  from  her  husband,  if 

Dent  V.  Bennett,   4   Myl.   &   C.   369;  she  would  settle  certain  property  on 

Gibson  i>.  Russell,  3  Y.  &  C.  N.  C.  C.  him.     She  agreed  to  the  proposition, 

115 ;  Cadwallader  v.  West,  48  Mo.  483.  and  made  the  settlement.     An  action 

t.  Pratt  -o.  Barker,  1  Sim.  1 ;  4  Russ.  was  brought  to  have  the  transaction  set 
507;  Popbam  V.  Brooke,  5  Russ.  8,  aside.  The  court,  in  granting  the 
'which  held  that  the  rule  applied  to  the  prayer  of  tbe  bill,  held  that  when  con- 
surgeon  on  board  the  vessel  in  which  fidential  relations  exist  between  two 
a  party  voyaged,  and  who  attended  persons,  resulting  in  one  having  inftu- 
hira  during  the  journey,  ence  over  the  other,  and  a  business 

B.  Allen  II.  Davis,  4  De  G.  &  S.  133,  transaction  takes  place  between  them, 
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and  high  authorities  have  repudiated  it,  holding  that  there  is  no 
presumption  of  law  from  the  fact  of  the  relationship,  which  is 
important  only  as  bearing  upon  the  question  of  actujU  undue  in- 
fluence.* The  more  general  doctrine  is  believed,  however,  to  be 
that  first  stated. 

It  is  immaterial  whether  the  influence  be  exerted  in  favor  of 

giving  a  benefit  to  the  person  in  the  entl;  of  the   confidential  relationship 

poiition  of  influence,  the  law  raises  a  between  them,  ahhoughthere  is  no  sus- 

presumption   against  the   transaction,  piclon  of  fraud  or  imposition. 

and   casts   upon  the  person   benefited  Ross  v.  Conway,  91  Cal.  632,  which 

the  burden  of  proving  that  the  confi-  held  that  a  gift  by  a  dving  person — es- 

dential   relations  had  t>een,  as  to  the  pecially  if  of  weak  mind — through  the 

transaction  in  question,  suspended,  and  influence  of  a  spiritual  adviser,  whether 

that  it  was  fairly  conducted,  the  parties  to  such  adviser  or  to  a  recipient  who  is 

dealing  at  arms'  length.     In  this  con-  made  the  beneficiary  through  his  ioflu- 

nection  independent  advice  is  a  most  ence,will  be  set  aside  in  equitj'  without 

impoTtant  factor.                •  investigation  of  the  extent  of  the  inSu- 

(Ufta.  —  The  leading  authority  is  ence,  where  the  donor  had  no  inde- 
Huguein  v.  Baseley,  14.  Yes.  300;  3  pendent  advice,  and  such  adviser  re- 
Lead.  C«8.  Eq.  406,  where  certain  in-  malned  in  the  room  during  the  inter- 
Btruments  were  executed  in  favor  of  view  of  the  donor  with  the  only  other 
the  spiritual  adviser  of  a  widow,  who  person  who  was  permitted  to  see  her. 
had  induced  her  to  discharge  her  solic-  Casparl  v.  First  German  Church,  is 
itor  and  put  her  aSalrs  in  his  hands.  Mo.  App.  393,  where  there  was  a  gift 
The  settlements,  which  were  volun-  dlsproportionEd  to  her  meang,  made  by 
tary,  were  set  aside  on  account  of  the  an  aged  widow,  to  a  church  at  the  so- 
undue  influence  presumed  from  the  licitation  of  the  pastor  thereof,  who  was 
relation  of  the  parties.  The  court,  by  also  the  donor's  spiritual  and  business 
Lord  Chancellor  Eldon,  said;  "Re-  adviser,  without  disinterested  advice 
peatiog  therefore,  distinctly,  that  this  from  others,  upon  the  condition,  subse- 
court  is  not  to  undo  voluntary  deeds,  quently  repudiated  by  thcdonce,thBtshe 
I  represent  the  question  thus— -whether  was  to  receive  an  interest  therein  during 
she  executed  these  instruments,  not  her  life.  Jt  was  held  that  a  gift  made 
only  voluntarily,  but  with  that  knowl-  through  the  solicitation  of  one  sustaln- 
edge  of  all  their  effect,  nature,  and  con-  tng  confidential  relations  to  the  donor 
sequences,  which  the  defendants,  Base-  must  be  free  from  the  least  taint  of 
ley  and  the  attorney,  were  bound  by  fraud;  thatapresumptlon  offraudarises 
their  duty  to  communicate  to  her,  be-  from  the  exietence  of  confidential  rela- 
fore  she  was  suffered  to  execute  tbem.  tions  between  the  donor  and  donee. 
And  though  perhaps  they  were  not  and  that  it  is  incumbent  on  a  donee 
aware  of  the  duties  which  this  court  who  sustains  confidential  relations  to 
required  from  them  in  the  situation  in  the  donor  to  show  that  he  had  compe- 
wtuch  they  stood,  where  the  decision  tent,  disinterested  advice.  Hence  a  de- 
rests  upon  the  ground  of  public  utility  cree  setting  aside  the  gift  was  rendered, 
lor  the  purpose  of  maintaining  the  1.  Greenfield's  Estate,  34  Pa.  St.  240; 
principle,  it  Is  necessary  to  impute  Jackson  v.  AshCon,  11  Pet.  (U.  S.) 
knowledge  which  the  party  may  not  319,  where  a  decree  of  the  circuit  court 
actually  have  had.  These  parties,  for  the  District  of  Pennsyhania  dls- 
therefore.caunot  possibly  holdtheben-  missing  a  bill  was  affirmed.  The  bill 
efit  of  these  instruments."  sought  to  set  aside  a  bond   and  mort- 

Corrigan  v.  Pironi,  48  N.  J.  Eq.  607,  gage  made  by  a  woman  to  a  clergy- 
which  decided  that  a  gift  of  a  remainder  man,  on  the  ground  that  they  were  in- 
In  lands,  reserving  life  use  to  a  priest,  duced  by  undue  influence.  The  court 
the  spiritual  adviser  of  the  donor,  who  found  that  there  was  no  actual  influ- 
was  an  ^ed,  eccentric  and  illiterate  ence.  As  to  the  contention  of  the 
Roman  Catholic,  will  be  set  aside,  complainant  that  it  should  be  pre- 
where  the  donee  fails  to  sustain  the  sumed  from  the  relation  of  the  par- 
burden  of  proof,  and  to  show  that  the  ties,  the  court,  by  McLean.  J.,  said; 
donor  knew  the  legal  effect  of  the  con-  "  Bui  he  Is  represented  to  have  been 
veyance, and  that  she  acted  independ-  her  pastor-    Some  years   before  the 
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the  clergyman  himself  or  some  third  person,  who  receives  a  benefit 
from  the  transaction.* 

The  religion  or  position  of  the  clergyman  is  immaterial,  the 

principle  extending  to  contracts  with  priests,*  ministers  of  the 
English  established  church,'  dissenting  ministers,*  and  pastors  of 
different  denominations  in  the  United  States.^ 

A  similar  rule  makes  voidable  prima  facie  gifts  from  nuns  to 

their  convents*     For  the  same  reason,  the  presumption  above 

IS  signed,  Mrs.  Good-  hie  monej,  and  made   a  will   devising 

o   the  church   under  his  otherproperty  to  one  H.,   a  Roman 

the  charge  of  the  defendant;  but  this  Catholic  priest  who  had  for  six  years 

relation  had   ceased    long  before  the  been  his  father  confessor   and  pastor, 

death  of  Goodwin  :  but  if  this  relation  and  had  visited  him  repeatedly,  as  such, 

existed  in  fact,  it  is  not  charged  in  the  during  an  illness  of  a  vear  preceding 

bill.     Does  the  profession  of  b  clergj-  his  death.     No  relative  of  F.  was  with 

man  subject  him  to  suspicions  which  him  during  this  time,   and   he  had  no 

do  not  attach  to    other   men?     Is  he  advice  from  any  other  source.     F.  lived 

presumed  to  be  dishonest  ?      It  would,  as  a  single  man,  and  sometimes,  though 

indeed,  exhibit  a  most  singular  specta-  not  alwaye,  represented   himaelf  to   be 

cle  ii  this  court,  by  its  decision,  should  single.     H.  had  heard,  however,  that  he 

fix  this  stain  on  the  character  ot  a  class  had  a  wife   without  the   country.     He, 

of  men  who  are  generally  respected  for  however,  made  no  Inquiry  to  ascertain 

the   purity   of    their   lives,   and   their  the  fact,  and  never  suggested  to  F.  that 

active  agency   In  the  cause  ot  virtue,  he  ought  to  provide   ^r   her.     H.  gave 

They  are   influential,   it   is   true;  but  the  money   to   the   archbishop   of  the 

their  influence  depends  upon  the  faith-  church,  who  gave  it  to  a  convent.    In 

fulness    and    zeal    with    which   their  an  action  by  the  representatives  of  the 

sacred   duties    are    performed.      Ac-  donor  against  H.,  the  archbishop  and 

Siualnted,  as  we  are,   with  the  imper-  the  convent,  to  set  aside  the  gift  and 

ections  of  our   nature,   we   cannot  recover  the  money,  It  was  held  that  it 

expect  to  find  any  class  of  men  exempt  was  the  duty  of  H.,  before  accepting  the 

from    human    infirmities.     But  why  gift,  to  have  InveBtigated  and  satisfied 

should  the  ministers  of  the  gospel,  who,  himself,  either  that  F.  had  no  family,  or 

as  a  class,  are  more  exemplary  in  their  that  he  was  determined  to  disregard  ils 

lives  than   any    other,   be   unable    to  members.     H.  had  not  done  thiB,   and 

make  a  contract  with  those  who  know  the  gift  could  nolstand.    The  fact  that 

them    best    and    love    them    most  P  he  had  no  selfish  motive,  and  received 

Their  influence,   by   precept   and   ex-  no  personal  ben eflt  from   the   Iransac- 

ample,  does   more   to   reform  the   ac-  tion,  was  Immaterial,    See  also  Ross  v. 

tions  of  men,  and  restrain  their  vicious  Conway,  gi  Cal.  63a;  Caspar!  u.  First 

Inclinations,  than  all  the  Institutions  of  German  Church,  ti  Mo.  App,  193. 

society.    And  yet  we  are  called  upon  to  3.  Plroni  11.  Corrlgan,   47    N.   }.    EiJ. 

denounce   this   whole   class,  and  hold  135;  Ford  v.   Hennessy,  70   Mo.  5S0; 

them  incapable    of  making  a   contract  Ross  f.  Conway,  gj  Cal.  633. 

with  those  who  are  under  their  pastoral  8.  Hugueln   v.  Basely,  14   Ves.   173; 

charge,  and  who,  like  Mrs.  Goodwin,  arc  l  Lead.  Cas.  Eq.  406. 

dislingulshed  for  their  piety.     Why  not  i.  Norton  v.   Relly,    >  Eden   1S6, 

give  them  the  same   measure  of   right  where  a  grant  of  an   annuity  obtained 

which  is  enjoyed  by  others  P      If  any  by  a  dissenting  minister   havingaspir- 

mlnUter  should  become  a  traitor  to  his  Itua]  ascendency  over  a  woman  under  a 

master,  and  disgrace  his  high  and  holy  state  of  religious  delusion,  was  set  aside 

calling  by   using,   for  fraudulent   pur-  on  principles  of  public  policy. 

poses,  his  influence  over  the   weak   or  e.  Caspar!  v.  First  German  Church, 

unwary,  the  law  affords  a  remedy  ;  and  12  Mo.  App.  393. 

the  proceedings  in  this  case  show  that  t.  Whyte   v.  Meade,  1  Ir.  Eq.  Rep. 

the  disposition  will  not  be  wanting  to  410;    McCarthy   i'.   McCarthy,  9   Ir. 

bring  him  to  an  account."  Eq.  Rep.  6:0 ;   i    H.  L.  Gas.  703.     But 

1.  Ford   V.  Hennessy,   70   Mo.   nSo,  see  /»  re  Metcalfe's  Trust,  10  Jur,  N. 

where  the  facts  were  as   follows:     One  S.  287:  :  De  G.  J.  &  S.  iii.  in  which 

Fi,  a  few  days  before  his  death,  gave  all  It  was  held  that  where  one  becomes  a 
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applies  to  transactions  between  a  spiritualistic  medium  and  one 
of  his  followers.* 

/.  Principal  and  Agent — (See  Agency,  vol.  i,  p.331). — Not 
only  do  the  relations  of  trustees  and  professional  men  to  those 
for  whom  they  perform  their  services  give  rise  to  presumptions 
of  undue  influence,  but  the  doctrine  extends  further,  and  em- 
braces transactions  between  the  parties  to  the  ordinary  relation- 
ship of  principal  and  agent.*     The  rules  as  to  them  are  the  same 

nun,  and  taaSgm  all  her  property  in  Am.  St.  Rep.  S4,  the  facts  were  as  fol- 
trust  for  the  benefit  o(  a  Roman  Cath-  lows;  J  wa«  seventy-two  years  old, 
oHc  coDgregatlon,  the  asBignment  ie  feeble  both  mentally  and  phyBlcsllT. 
good,  and  the  court  or  ber  petitioner  He  was  a  firm  believer  in  spi  ritual  ism. 
will  order  the  payment  of  the  fund  as-  Shortly  after  the  death  of  his  wife,  be 
signed  to  the  trustees.  T hit  case  is  crit-  consulted  the  plaintiff  as  a  medium, 
icised  in  an  article  in  10  Jur.  N.  S.,  pt.  i,  and  afterward  settled  a  sum  of  money 
p.  91,  where  It  IB  said  :  "  It  neems  to  be  on  her.  It  was  held  that  the  settle- 
dear,  that  If  a  nun  were  to  make  a  gift  of  ment  was  voidable,  because  of  the  ea- 
bar  property  to  her  convent,  she  or  her  istence  of  a  relation  of  peculiar  truct 
representatives  might  have  such  deed  and  confidence  between  them,  similar 
wt  aside  upon  the  ground  of  undue  in-  to  that  between  a  religious  devotee 
fluence,  the  exercise  of  which  the  court  and  his  spiritual  adviser,  and  the  proof 
of  chancery,  taking  into  consideration  of  which  would  throw  upon  the  plain- 
the  vows  she  had  taken  and  the  ctr-  tiff  the  burden  of  showing  fair  dealing, 
cnmstances   under   which  she   was  which  requirement  of  the  law  had  not 


requir 

placed,  would,  according  to  the  princi-  been  satisfied. 
pies  upon  which  it  ordinarily  acts,  un-         Leighton  r.  Orr,  44  Iowa  679,  where 

doubtedly  presume,"  one  W  lived  for  years  in  unlawful  co- 

1,  Lyon  V.  Home  L.  R.,  6  Eq.  655,  habitation  with  a  woman  who  claimed 
where  a  widow  aged  seventy-five,  to  be  a  spiritualistic  medium,  and  to 
within  a  few  days  after  seeing  one  who  have  daily  communication  with  his  de- 
claimed to  be  «  spiritualist  medium,  ceased  wife,  whoee  memory  he  greatly 
thiough  belief  that  she  was  fulfilling  reverenced.  During  this  time  she  ac- 
ttie  wishes  of  her  deceased  husband,  quired  great  influence,  and  had  great 
made  an  Irrevocable  gift  to  h  i  m  of  control  over  him  in  busineas  affairs.  At 
JC3o,oooandan  estate  In  remaindersub-  the  same  time,  he  was  in  the  habit  of 
ject  to  her  life  interest  of  £30,000.  The  Indulging  considerably  in  the  use  of 
gift  was  set  aside.  In  this  case  there  alcoholic  liquors.  Before  bis  death,  he 
was  also  actual  fraud  inferred,  from  the  conveyed  large  portions  of  his  property 
fact  that  the  medium  translated  rap-  to  this  "  medium"  for  theconaideration 
pings  to  mean  that  the  widow's  late  of  one  dollar  end  friendship.  It  was 
husband  wished  her  to  adopt  the  me-  held  that  the  conveyances  should  be 
dium  as  ber  son,  and  make  him  inde-  set  aside,  on  the  ground  that  they  were 
pendent  for  life.  procured  by  undue  influence. 

Nottidge  v.  Prince,  1  Glff.  Z46.  where  9.  Perry  on  Trusts  C4Eh  ed.).4zo6; 
a  gift  was  made  by  a  person  of  weak  Beach's  Modern  Eq,  Jur.,  4  135;  Pome- 
intellect,  of  her  whole  fortune,  to  a  roy's  Eq.  Jur.  <3d  ed,),  ^  959,  where  it  is 
person  who  had  acquired  great  In-  said,  his  words  being  quoted  with  ap- 
nuence  over  her  mind,  by  making  her  provalin  Rochestem.  I^vering,i04 Ind. 
and  others  believe  that  he  sustained  a  569:  ■'  In  any  contract  of  purchase  or  sale 
snpernstural  character.  It  was  held  to  with  the  principal,  or  other  transaction 
be  invalid  on  the  ground  that  no  per-  hy  which  the  agent  obtains  a  benefit,  a 
son  who  stands  In  a  relation  of  special  presumption  arises  against  its  validity 
confidence  to  another,  so  as  to  acquire  which  the  agent  must  overcome.  .... 
habitual  influence  over  his  mind,  can  The  mere  fact  Chat  a  reasonable  con- 
accept  any  gift  or  benefit  from  the  per-  sideration  is  paid  and  that  no  undue 
son  who  is  under  the  dominion  of  that  advantage  Is  taken,  is  not  of  itself  suf- 
infiuence,  unless  a  sufficient  protection  ficient.  Any  unfairness,  any  under- 
haabeeninterposed  against  theexerclse  handed  dealing,  any  use  of  knowledge 
of  such  influence.  not  communicated  to  the  principal,  anv 

In  Connor  v.  Stanley,  73  Cal.  556;  1  lack  of  the  perfect  good  faith  which 
477 
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equitj  requires,  renders  the  transaction  ing  made  no  misrepreBentaUons,  and 
voidable,  so  that  it  will  be  Bet  aside  at  the  price  being  not  manirestly  inade- 
the  option  of  the  principal.  If,  on  the  quate.  The  court  upheld  the  trans- 
other  hand,  the  agent  imparted  all  his  action,  oii  the  ground  that,  although  It 
own  knowledge  concerning  the  matter,  wae  presumptively  invalid,  the  agent 
and  advised  his  principal  with  candor  had  sustained  the  burden  of  proving  its 
and    dismterestednesK,    as    though    he  fairncES. 

himeelf  were  a  stranger  to  the  bargain,  Keith  v.  Kellam,  35  Fed,  Rep.  243, 
and  paid  a  fair  price,  and  the  principal  where  a  Bale  of  a  principal's  land  to 
on  his  Bide  acted  with  full  knowledge  one  interested  jointly  with  the  princi- 
of  Che  subject-matter  of  the  transaction,  pa  1'b  agent,  the  agent  not  having  dis- 
and  of  the  person  with  whom  he  was  closed  the  relation  of  the  parties  and 
dealing,  and  gave  full  and  free  con-  other  material  facts,  wag  avoided.  See 
sent— if  all  these  are  affirmatively  also  Murphy  v.  O'Shea,  3  J.  &  L. 
proved — the  presumption  is  overcome,  (Segden's  Dec.)  433;  8  Ir.  Eq,  Rep.  319; 
and  thi;  transaction  is  valid.  These  gen-  Selsey  xk  Rhoades,  3  Sim.  &  S.  49; 
etal  doctrines  are  applied  under  every  Barker  v.  Harrison,  3  Colby  546;  Mo- 
variety  of  circumstance  and  to  every  loney  v.  Kernan,  2  Dr.  &  W.  31; 
kind  of  transaction."  See  also  Con-  Brooks  i>.  Berry,  3  Gill  (Md.)  83; 
dit  *.  Blackwell,  23  N,  J.  Eq.  486;  Moore  v.  Mandlebaum,  S  Mich.  433; 
Burke  v.  Taylor,  94  Ala.  1130.  Kerby  b.  Kerby,  57  Md.  3.S0;  Porter  -i: 

McHarry  H.  Irvin.  85  Ky.  343,  where  Woodruff,   36   N.  J.  Eq.  I'Ss;    Georgia 

a  decree  dismissing  a   petition  to   set  Code  (i88j),  45  3186-3188,  3177,  which 

aside  a  deed  procured  by  an  agent  of  provisions   are  declaratory  of   the 

his  principal  through  fraud  and  undue  common  law.     Ralston  v.  Turpin,  139 

Influence  was  reversed.    The  convey-  U.  S.  663. 

ance  was  by  a  widow  to  her  son-in-law,  fflfU. — Le  Gendre  v.  Byrnes,  44  K. 
who  as  her  agent  had  charge  of  her  af-  J.  Eq.37i,  where  a  daughter,  who  acted 
fairs.  It  was  procured  for  an  inade-  as  the  confidential  business  agent  of 
quate  consideration,  without  the  com-  her  mother,  who  was  old  and  feeble, 
municatlon  of  material  facta.  The  received  from  her  a  gift  of  real  estate 
court,  by  Lewis,  J.,  Eaid  :  "  The  doc-  of  the  value  of  (40,000,  of  which  prop- 
trine  is  too  well  settled  to  need  a  refer-  erty  she  had  the  charge,  and  had  col- 
ence  to  authoriliea,  that  'contracts  lee  ted  the  rents.  The  daughter  with - 
between  principal  and  agent  should  be  held  the  deed  from  record  until  after 
jealously  scrutinized,  and  slight  cir-  the  mother's  death.  In  a  suit  to  set 
cumstances  of  inequality,  surprise  and  aside  the  conveyance,  a  motion  to  dis- 
hardship  may  be  sufiicient  to  vacate  miss  the  bill  was  denied.  The  court,  by 
them  even  sometimes  without  proof  of  Van  Fleet,  V.  C,  said:  "  Whether  we 
fraud.'  .  .  .  The  relation  of  parent  say  the  defendant,  at  the  time  she  ob- 
and  child  Is,  of  course,  to  be  always  tained  title,  was  simply  the  agent  of 
considered  in  determining,  as  a  ques-  her  mother,  or  stood  in  a  relation  to 
tion  of  fact,  whether  a  gift  or  bounty  her  mother  where  she  was  subject  to 
from  one  to  the  other  has  been  unfair-  higher  duties  and  greater  responslbili- 
ly  obtained ;  for  the  same  implication  ties  than  those  of  an  agent,  is,  in  my 
or  presumption  of  undue  influence  or  judgment,  of  no  importance  whatever. 
Iraud  does  not  arise  in  such  case  as  As  agent  simply,  she  was  bound,  in  all 
when  the  parties  are  strangers,  and  the  her  dealings  with  her  mother,  to  prac- 
relation  of  principal  and  agent  exists,  tise  toward  her  mother  the  utmost 
But  there  is  no  reason  for  a  rule,  nor  good  faith.  The  law  on  this  subject  is 
is  there  a  rule,  which  will  enable  a  son-  settled  beyond  question,  and  rests 
{n-law,  who  is  her  agent,  to  profit  by  a  upon  the  highest  considerations  of 
gift  or  purchase  obtained  from  his  justice  and  safety.  An  agent  is  bound 
mother-in-law  by  undue  influence  or  to  serve  his  principal  to  the  best  of  his 
fraud,  or  exempt  him  from  the  conse-  skill,  knowledge,  ability,  and  judgment. 
quencee  thereof,  if  the  fact  be  established  The  law,  to  prevent  him  from  being 
by  proof."  tempted   to   betray  his  principal,  will 

Rochester  v  Levering,  104  Ind.  56a,  not  allow  him  to  place  his  interests  in 

where  a   confidential   agent  to   sell    a  conflict  with  those  of  his  principal,  and 

tract  of  land,  purchased  it  himself,  hav-  if,  in  any  case,  this  nile  be  violated,  the 

ing  communicated  fully  and  correctly  agent,  in   order  to  keep  what  he   has 

all  the   facts  of  which  he  had   notice  obtained,  must  show  that,  in  the  par- 

about  the  tract  and  Its  value,  and  hav-  ticular  transaction,   he    served   his 
478 
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as  those  governing  contracts  and  gifts  between  trustee  and  cestui 
que  trust,  with  the  exception  that,  as  the  confidence  reposed  and 
the  inequality  between  the  parties  are  less,  the  presumptions  are 
more  readily  overcome.'  As  in  the  previous  instances,  the  rules 
proceed  out  of  the  great  principle  that  one  may  not  serve 
himself,  while  serving  another,  in  such  a  way  as  to  injure  that 
other* 

The  rule  is  most  strictly  applied  where  there  is  a  dealing  con- 
cerning the  very  subject-matter  of  the  agency,'  but  is  not  con- 
lined  to  such  transactions,  the  only  restriction  being  that  the 
subject  must  be  such  that  there  will  be  naturally  an  influence 
arising  out  of  the  relation.^  Whether  such  an  agency  exists  as 
will  disqualify  the  agent,  is  a  question  of  fact  to  be  determined 
from  all  the  circumstances  of  the  case.'  While  a  special. agency 
to  perform  some  defined  duty  will  not  prevent  the  agent  from 
contracting  with  his  principal.  In  respect  to  matters  totally  dis- 

principal,   against   himself,    with   the  ness  of  the  transaction,  and  the  know]- 

lame  ficielitj  that  he  would  hive  been  edge  and  free  agencj'  of  the  donor, 

required  to  use  against  a  third  person.  I.  Beach's  Modern   Eq.  Jur.,  4  115 ; 

I  agent  obtains  from   his  Pomeroy's  Eq.  Jur.  (id  ed.),  ^  959. 


principal,  the  title  to  lands  or  which  he  S.  Pomeroy's  Eq,  Jur.  <3d  ed.),  ( 
nis  charge  for  hia  principal,  and  the  959 ;  Wharton  on  Agency  and  Agents, 
ttlidiiy  of  his  title  is  BUbsequeolIy  ae-     §  231 ;  Michoud  v.  Girod,  4   How.  (U. 


BiiUd.hemusi,  eren  in  a  case  where  he  S.)  503, 

haa  given  a  consideration,  in  order  to  Thus,  an  agent  cannot  purchase  the 

maintain   his  title,  show  affirmatively  property  which  Is  the  subject  of  the 

thtt   there   was   no    undue   inSuence  agency.     McClendon   v.  Bradford,  41 

exercised,  no  advantage  taken,  and  no  La.  Ann.  160;  1>ler  %:  Sanborn,  12S 

imposition  practised.     .     ,     .     Now,  I  111.  136;  15  Am.  St.  Rep.  97;  4  L.  R. 

think,  the  facts  stated  in  the  bill  dem-  A.  ziS,  and  note,  where  the  authorities 

onstrate,  beyond  dispute,  that  the  par-  are  collected.    See  alio  Agency,  vol.  t, 

tieatothe  transaction  under  review  did  pp.372,  375;    Auctions   and   Auc- 

not  deal  on  terms  or  equality.    On  the  tionckrs,  vol.   1,   p.   981;   Brokers, 

one  side  there  were  weakness,  depend-  vol.  3,  p.  576  ;  Contract,  vol.  3,  p.  871. 

«nce,  end  trust,  and  on  the  other  there  B.  Norris   v.  Tayloe,   49  III.  17 ;  95 

was  a  person  in  a  position  of  influence,  Am.  Dec.  568,   wliere  an  agent  who 

where  she  could   practice  fmud  with  had  the  careoftheland  of  hisnon-resl- 

ease  and  with  little  dangerof  detection,  dent  principal,  paid  the  taxes  and   ex- 

Betidea,  the  transaction  on  its  face  ren-  ercised  a  general  supervision  over  it, 

dera  it  highly  probable  that  all  was  not  purchased  the  same  from  his  principal. 

fair,  open,  voluntary,  and  well  under-  The  sale  was  set  aside,  the  agent  not 

Blood.    The  gift  was  a  very  large  one,  having  communicated  all  the  material 

amounting  In  value  to  at  least  $40,000.  facts. 

The   fact  that  the   evidence  of  it  was  4,  InCook  o. Berlin  Woolen  Mill  Co., 

concealed  until  after  the  death  of  the  47  Wis.  444,  where  a  board  of  directors 

donor,or  rather  withheld  from  the  pub-  of  a   corporation  sold  their  mill  and 

lie  records,  where  a   prudent  grantee,  machinery  to   their  superintendent, 

under  ordinary  circumstances,  would  who  had  charge  of  the  books,  accounts, 

have  placed  it  verj  soon  after  getting  and  other   papers   of  the  corporation, 

it,  if  not  a  strong  badge  of  fraud,  is  a  and  was  the   principal  director  of  its 

circumstance  which,  I  think,  the  com-  general  business,  affirmative  proof  of 

plainanti  have  a  right  to  have  explained  tairneBs   being   wanting,  the   sale  was 

ID  a  judicial  proceeding."  set  aside. 

Todd  V.  Grove,  33  tAd.  191,  where  a  B,  In  Keith  v.  Kellam,  35  Fed.  Rep. 

gift  from  a  principal  to  an  agent  was  345,   one  who  had  the   entire   charge 

set  aside,  the   agent  not   having  sut-  of  hia  principal's  land,  paid  the  taxes, 

tained  the  burden  of  proving  the  fair,  attended  to  tite  fencing,  and  periormed 
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connected  therewith,*  yet,  if  the  circumstances  show  that  an  in- 
fluence  in  fact  probably  exists,  the  rule  will  be  applied  with  full 
vigor.  The  burden  of  establishing  the  agency  is  on  the  one  al- 
leging it.* 

The  fact  that  the  principal  stands  in  a  relation  in  loco  parentis 
to  the  agent,  is  a  fact  which  may  be  shown  to  help  rebut  the  pre- 
sumption of  undue  inBuence,  but  is  not  conclusive  upon  that 
point.' 

Independent  advice  is  not  generally  regarded  as  necessary  to 
the  validity  of  the  transaction.* 

Some  authorities  have  not  extended  the  doctrine  of  presump- 
tive undue  influence  to  the  case  of  gifts  from  principal  to  agent. 
They  lay  down  the  rule  that  equity  will  closely  scrutinize  such 
donations,  but  that  the  burden  of  proof  is  upon  those  seeking  to 
set  them  aside.  They  draw  a  distinction  between  the  technical 
relations  of  confidence — those  already  treated — and  the  more  in 
formal  relations,  considering  that,  in  regard  to  the  former,  in- 
fluence in  case  of  gifts  is  presumed  ;  while  in  the  latter,  it  must 
be  proven,*  The  Supreme  Court  of  the  United  States  has 
greatly  narrowed  the  domain  of  presumptive  undue  influence  in 
this  regard.  In  case  of  principal  and  agent,  it  has  not  only  not 
directly  recognized  it,  but  has  used  an  expression  which  would 
seem  to  imply  that  it  does  not  hold  the  doctrine  of  the  majority 
of  the  courts.* 

g.  Husband  and  Wife — (See  also  Marriage  Settlements, 
vol.  14,  p.  538) — (1)  Exerted  Upon  the  Wife — (»)  OsntiMta. — No 
relation  known  to  the  law  affonis  so  great  opportunity  for  the 

all  other  acta  required,  was  held  to  be  674,  the  rule  la  laid  down  at  follow* 
frima  facie  diequaliRed  from  purchaa-  by  the  court,  Bpeaking  bv  Harlan, 
ing.  J.:  "The  agent  U  bound  10  act  with 
1.  Keith  i>.  Kellam,3j  Fed.  Rep.  345,  absolute  good  Taith  toward  the  prin- 
S.  Spratt  11.  Wilton,  94  Ala.  606.  cipal  in  respect  to  ever;'  matter  in- 
S.  McHarty  i'.  Itvin,  85  Ky.  343,  truaied  to  his  care  and  management. 
But  see  Le  (jendre  v.  Byrnes,  44  N.  J.  In  accepting  a  gift  from  his  principal, 
Eq- 377.  where  the  court,  by  Van  Fleet,  he  Is  under  obligation  to  withhold  no 
V.C..Baid:  "The  fact  that  the  person  Information  in  hia  possession  respect- 
standing  In  the  relation  of  agent  to  the  Ing  the  subject  of  the  giit,  or  the  con- 
granior  [of  a  voluntary  deed  of  a  large  dition  of  the  estate  in  his  hands,  which 
amount  of  property]  In  this  case  was  good  faith  requires  to  be  disclosed,  or 
a  child,  and  not  a  stranger,  neither  that  mav  reasonably  influence  the  judg- 
changea  the  rule  of  law  to  be  applied,  ment  o\  the  principal  in  making  the 
nor  mitigates  its  rigor."  gift.     All  transactions  between   them, 

4.  Todd  V.  Grove,  3,^  Md.  194.  whereby  the  agent  derives  an  advantage 
B.  Note  by  Walter  B,  Hill  to  Ralston  beyond  legitimate  comnensalion  for  hia 

V.  Turpin,  35  Fed.  Rep.  14 ;  Hunter  v.  services,  will  be  closely  scrutinized  bj* 

Atkins,  3  Myl.  &  K.  113;   Ralston  v.  courts  of  equity,  and   set  aside  if  there 

Turpin,  ij  Fed.  Rep.  7.  be  any  ground   to  suppose  that  he  has 

It  is  submitted  that  [his  distinction  Is  abused  the  confidence  reposed  in  him." 

neither   logical   nor  supported  by   the  The  decision  of  the  case  sheds  no  clear 

cases,     See  cases  elsewhere  cited,  and  light  on  the  question.   The  court  found 

McCormick  u.  Malln,  5  Blackf.  (Ind.)  that  the  donor  had  acted  Independently, 

533;  also  Pomeroy's  E!q.  Jur.  (ad  ed,),  deliberately,  and  with  knowledge,  aod 

4  959.  hence  upheld  the  gift.     In  the  opinion 

5.  In  Ralston  «.  Turpin,  119  U.  S.  of  the  court  below— Specr,  j.,  15  Fed. 
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exercise  of  undue  influence  as  that  existing  between  husband  and 
*ife.  Owing,  however,  to  the  common-law  disabilities  of  married 
*t>men,  the  older  cases  do  not  present  many  instances  of  the 
application  of  the  rules  governing  their  transactions  with  their 
ilUstunds. 

At  common  law,  the  existence  of  the  wife  was  merged  in  that 
of  her  husband.*  She  could  make  no  contract  with  him,*  and 
none — save  as  his  agent  and  in  his  name — with  third  parties." 
Her  contracts  were,  however,  recognized  in  equity,  although  to 
a  limited  extent,*  Under  the  modern  statutes,  which  give  to 
married  women,  to  a  great  extent,  the  rights  and  subject  them  to 
the  liabilities  of  a  feme  sole,  the  scope  of  their  contracts  with 
their  husbands  has  lai^ely  increased.'  In  our  discussion  of  the 
subject,  we  shall  presuppose  that  the  contracts  in  question  are 
valid — by  statute  or  otherwise — if  freely  made,  and  shall  consider 
the  effect  of  the  influence  of  the  husband — how  it  may  be  proved 
to  actually  exist,  when  it  is  presumed,  and  how  the  presumption 
of  the  law  may  be  rebutted. 

Under  the  head  of  actual  undue  influence,  it  may  be  said  that 
it  is  always  competent  to  show  the  relation  of  the  parties  and  the 
surrounding  circumstances,  and  that  in  case  the  contracting  par- 
ties sustain  to  each  other  the  relation  of  husband  and  wife,  and 
the  agreement  is  such  as  to  operate  to  the  advantage  of  the 
former,  equity  will  most  closely  scrutinize  the  transaction,  and 
will  set  it  aside  upon  evidence  which  might  be  insufHcient  were 
the  parties  in  no  confidential  relation  to  each  other.*    This  prin- 

Kep.  7— the  doctrine   of   presumptEve  Women,   p.   124;   Regsn  v.   Holliman, 

undue  influence,  as  applied  to  gifts  from  34Tex.4i3;  Meldrum  T,  Meldrum,  15 

pnticipal  to  agent,  U  repudiated,  the  Colo.  478.   Corcoran  v.   Corcoran,   119 

cmm  holding  that  there  is  no  prcEump-  Ind.  138  ;  12  Am.  St.   Rep.  390,  where 

tion  against  them.     See  also  Jackson  the  court,  by  Mitchell,  J.,  said  :  "  Con- 

r.  Aahton,  11  Pet.  (U.  S.)  iiq;  Jenkins  tracts  between  husband  and   wife   are 

t.  ^e,  12  Pet.  (U.  S.)  253  ;  Darlington  void  in  law,  and  are  only  upheld  when 

on  Personal  Properlj',  p,  73.  they  are  supported  by  the  clearest  and 

1.  Husband  and  Wife,  vol.9,  p^789.  most  satiafactory  equity ." 

l-HusBAND   AND  WiFE,  vol.  9,  p.  In   Witbeck   v.   Witbeck,  J5  Mich. 

79^.    And  such  was  the  law  of   S'etu  439,  a  conveyance  of  land   on  an  in- 

fart  up   to    1S87.     Some   exceptions  adequate  consideration  from  a  wife  to 

■*re  probably  made  by  a  law  of  that  her  husband  was  set  aside,  it  appearing 

JtiT.    tjee    Hendricks   v.   Isaacs,    117  that  it  was  made  in  order  to  preserve 

''.  Y.  4[i ;  ir;  Am.  St.  Rep.  J14.  family  peace,  and  through  the  influence 

».  Married  Women,  vo!,  14,  p.  604.  of  the  husband,  Thecourt.byCampbell, 

tHusBAND   AND  WiEE,  vol.   9,  J.,  Said  :  "The  law  certainly  does  not 

p.  791.    See  also  Hendricks  v.  Isaacs,  prevent  persons  in  this  confidential  re- 

'I7N.  Y.  411;  15  Am.  St.  Rep.  524.  lation  from  doing,  without  urgency,  of 

Al  courts  of   equity  alone  recognize  their  own  accord  and  under  the  natural 

™  conlracts,  they  are  the  only  tribu-  impuleei  of  kindness  and  affection,  such 

°>l«  which  can  give  relief  in  cases  of  generous  acts  as  are  the  results  of  mut- 

"nconicionable  contracts  between  hus-  ual  confidence  and  good  will.     But  the 

"id  and  wife.     Wood  v.  Chetwood,  same  principle  which  encourages  confl- 

>  J'  ^*''  ^'  dence,    protects    it    by    preventing   any 

'■  Husband  and  W:fk,  vol.  9,  p.  profit   to   be   gained   from   abusing   it. 

"J  The  iaw  recognizes  the  fact  that  a  mar- 

•■  Kelly  on   Contracts   of  Married  ried   woman   is  easily   subjected  to  a 

27  C.  of  L.— 31  481 


^aovGoOt^lc 


UNDUE  INFLUENCE.  inMr  Ttwi. 

ciple  is  independent  of  any  presumption,  and  is  universally  recog- 
nized.  Nearly  all  courts,  however,  go  farther  than  this,  and  bring 
the  matter  in  line  with  the  decisions  as  to  agreements  between 
other  parties  to  fiduciary  relationship,  viz. :  that  a  presumption  of 
undue  influence  exerted  by  the  husband  arises  which  is  rebutta- 
ble by  proof  of  the  fairness  of  the  transaction,  full  understanding 
and  free  agency  on  the  part  of  the  wife,  and  that  there  was  no 
fraud,  concealment,  or  imposition  on  the  part  of  the  husband.^ 

The  rule  embraces  not  only  transactions  between  the  parties,  but 
applies  to  contracts  made  by  the  wife  which  operate  to  the  bene- 
fit of  a  third  party.  If  such  a  transaction  results  from  the  undue 
influence  of  the  other  party  to  the  marriage  relation,  it  will  be 
voidable.*  The  fact  of  whether  or  not  the  wife  duly  and  regularly 
acknowledged  a  conveyance,  is  always  a  material  fact,  and  strong 
evidence  tending  to  disprove  undue  influence.*  The  same  prin- 
ciple as  to  ratification  and  confirmation  after  disability  removed 
applies  to  contracts  voidable  through  abuse  of  their  relation  as  to 
other  voidable  transactions.* 

apeclcB  of  coercion,  \eiy  much  more  ef-  a  bill  Betting  up  merely  the  fact  of  the 

fectual  than  any  ordinarj  operation  of  aKreement  is  demurrable.      But  see, 

fear  or  fraud  from  strangers.     It  has  al-  Field  v.  Sowle,  4  Rush,  i  la.     See  also 

ways  been  found  necessary  to  examine  Marriage  Sbttlembnt,  vol.  14, 

jealously  Into  all  transactions  whereby  p.  559. 

the  husband  gets  an  advantage  over  the  3.  Green  v.  Scranage,  19  Iowa  461 ; 

wife,  not  plainly   spontaneous  on  her  87  Am.  Dec.  447 ;  Eyater  v.  Hatbeway, 

pari.     Any  undue  advantage  gained  by  50  III.  521 ;  99  Am.  Dec  537. 

the   use   of  the   marital   relation,  is  a  B.  Green  ti.  Scranage,  19  Iowa  461 ; 

legal  fraud  on  the  wife,  which  courts  of  Connecticut  L.  Ins.  Co.  v.  McCormick, 

equity  will   not  allow  to  stand  to  her  4;   Cal.  i;So.     But  the   acknowledg- 

prejudice."     But  see  Shelby  i/.  Burtis,  ment  is  not  conclusive  evidence  of  free 

18  Tex.  644,  which  held  that  where  it  agency.     See  Wiley  v.  Prince,  11  Tex. 

appeared  that  a  wife  had  mortgaged  her  637;   Central    Bank   11.   CopeiaDd,    18 

property  for  the  benefitof  her  husband,  Md.  3OJ  ;   Ejster  -:<.  Hatheway.  jo  III. 

through  an  appeal  to  her  cytnpathy,  521;    99  Am.  Dec.  537.    But  it  makes 

but  not  through  any  coercion  that  took  a  prima  facie  case, 

away  her  free  agency,  the  transaction  In  Hadden  r.  Lamed,  87   Ga.   635, 

should  stand.  loans  had  been  made  to  a  husband  on 

1.  Bispham's    Principles   of  Equity  the  strength  of  land  conveyed  to  him 

(4th  ed.), 4 137;  Pomeroy'a  Eq,  Jur.  (id  by  his  wife,  which  land  was  afterward 

ed,),  ^9631  Coulson  u..  Allison,  2  De  G.  levied  on.  in  execution  of  a  judgment 

F.&  j.sat;Dolliveri'.  Dolliver,94Cal.  against  the  husband.    To  the  claim  set 

648;  Farmer r.Farmerjg  N.J. Eq. Ill ;  up  by  the  wife,  that  she  never  parted 

Switzerr.  Switzer,  36Gratt(Va.)58j;  freely  with   the  property,  the   court 

BradiBh  T>.  Gibbs,  ijohns.  Ch.(N.  Y.)  said,  as   the   wife  had   executed   this 

550.  Miller  I'.  Miller,  16  Ohio  St.   537,  deed,  and  solemnly  acknowledged  the 

which  held,  that  in  order  to  be  avail-  same,  it  was  in  conflict  with  al)  the  an- 

able  as  a  defense,  in  an  action  brought  alogies  of  the  law  to  treat  it  as  prima 

by  a  widow  against  an  executor  for  her  facie  vo\A,  before  any  fact   whatever 

distributive    share   of   her   husband's  tending  Co  impeach  it  had  been  intro> 

estate,  a  post-nuptial  agreement,  made  duced,  and  that,  though  wives  were  to 

in  view  of  a  voluntaryseparation,  and  be   protected  against  undue  influence, 

fully  executed  on  the  part  of  the  bus-  it  was  of  equal  importance  that  honest 

band,  must  be  shown  in  the  pleadings,  creditors  should  be  protected  against 

and   proved  to  have  been   felir,  reason-  wily  husbands. 

able,  and   just  to  the  wife,  under  the  4.  Kelly   on   Contracts   of   Married 

then    existing    circumstances.     Hence  Women,  p.  135. 
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(b)  «fli— (See  also  Gifts,  vol.  8,  p.  1308).  —  Gifts  between 
husband  and  wife  were  void  at  common  law,  but  valid  in  equity.' 

When  made  by  the  wife  to  the  husband,  they  are  jealously  re- 
garded by  the  courts,*  and  presumptions  attach,  similar  to  those 
in  case  of  contracts  between  the  parties.*  While  it  is  not  neces- 
sary to  interpose  a  trustee,^  nor  that  the  donor  have  independent 
advice,*  it  must  appear  that  the  transfer  of  property  was  made 
freely,  voluntarily,  understandingly,  and  with  the  intention  of 
granting  a  benefit  to  the  donee,*  The  husband  must  have  done 
everything  in  his  power  to  see  that  his  wife  understood  the 
nature  and  value  of  the  property,  and  must  show  affirmatively 
that  he  exerted  no  pressure  upon  her.' 

The  same  principles  apply  to  gifts  induced  by  the  husband  in 
favor  of  third  persons  as  if  in  his  own  favor,*  The  property  given 


641,  it  was  held  that  a  conveyance  of  upon  an  equal  footing. 

property  by  a  wife  to  her  husband,  ob-  Where  a  woman,  soon  after  her  mar- 

tained   by   means    of    moral  pressure,  riage,   conveyed    her   property,    on   a 

through  the  existence  of  divorce  pro-  nominal  consideration,   at   the  request 

ceedings  against  the  wife,  she  having  of  her  husband,  to  a  third  party,  who 

no  counsel,  should   be  set  aside.     See  Immediately  thereafter  conveyed    the 

also  Jackson  v.  Jackson, 94.Cal.  446.  same   to   the   husband,  it    was   heid 

I.  Dollivcr  V.  Dolliver,  94  Cal.  643.  that  the  deed  might  be  avoided  if,  in 

4.  Gifts,  vol.  8,  p.  1333.  the  words  of  the  court,  speaking  b^ 

f.  Kelly    on    Contracts   of   Married  Trunkey,  J,,thereisno"8ffirmativeevi- 

Women,  p.  137 ;  Dolliver  v.  Dolliver,  94  dence  that  it  was  the  purpose  of  that 

Cal.643.    But  independent  advice  1b  an  woman,  free  from  her  husband's  un, 

important  fact.    Thus,  where  a  woman  due  influence,   to  give  him   the  land, 

of  liity-fivc  executed  a  deed  in  favor  of  and  that  his  conduct  was  fair  and  con- 

her  iiusband,   who  was  but  twenty-six,  scionable."     It  is  immaterial  that  the 

which  disinherited  a  »on  by  a  former  certilicate  of  acknowledgment  is  In  due 

marriage  and  also  a  grandson,  it  was  form.      Darlington's   Appeal,  86   Pa. 

held  that,  there  being  no  evidence  of  St.  .qii. 

weakness  of  mind  or  body  and  the  pres-  The   same    presumptions   apply    in 

cnce  oi^  independent   advice   being  case  of  dealings  between  husband  and 

shown,  the  gift  was  valid.    Ravens  v.  wife  as  in  those  between  attorney  and 


Mo.  416.  client,  guardian  and  ward,  and  triastee 

■■  L.ane  v.  Lane,  76  Me.  5^5:  Dot-  and    cestui    que    trust.     Meldrum    v. 

Uverii.  Dolliver,  94  Cal.  648;  Jennings  Meldrum,  15  Colo.  478;   Wilbeck  v. 

V.   Davis,    31    Conn.   134;    Article  hy  Witbeck,  35  Mich.  439,   But  see  Jones 

David   Stewart,  on   "Possession   by  i>.  Gorbam,  90   Kr.   613,  where  it  was 

Husband  and  Wife,"  23  Am.  L..  Reg.  held  that  proof  that  a  wife  had  con- 

N.  S.  630.  veyed  her  property   to   a  trustee  to  be 

T.  Boyd  v.  De  La  Montagnie,  73  N.  transferred   to  her  husband,  with  the 

Y.  S03;  39  Am.  Rep.  197,  which  holds  understanding  and  upon  the  agreement 

that  in  gifts  from  a  wife  to  her  hus-  that  the  husband  should  make  his  will 

band,  the  burden  Is  upon  the  husband  in    her   favor,   is   not   sufficient   so   to 

toshnw  that  the  gift  was  fair  and  proper,  justify  a  court  In  setting  the  deed  aside 

Hence,   where   a   wife    gratuitously  as  procured  by  the  exercise  oE  undue 

liansFerred  real  property  to  her  hus-  influence. 

band  in  order  to  delay  parties  to  whom        a.  In    Edwards   v.  Bowden,   107   N. 

■he  wrongly  believed  she  was  Indebted,  Car.  58,  where  a  wife,  sick  in  bed,  was 

such  belief  being  induced  by  the  hus-  threatened  with  abandonment  by   her 

band,  although  there  was   no  evidence  husband,  and  her   husband 

of  fraud,  the  conveyance  was  set  aside,  threatened  with  unlawful  pi 
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must  be  that  of  the  wife;  that  it  stands  in  her  name  is  not  neces- 
sarily conclusive  on  this  point.* 

The  influence  is  presumed  to  exist  so  long  as  the  relation  con- 
tinues. The  law  will  not  permit  an  inquiry  into  the  question  of 
whether  or  not  confidence  and  trust  are  in  fact  reposed.  It  is  im- 
material even,  that  proceedings  for  divorce  are  pending,* 

(2)  Exerted  Upon  the  Husband — While  the  familiar  instances 
of  undue  influence  are  those  where  advantage  is  taken  of  the 
wife,  the  rule  works  in  both  ways,  and  transactions  may  be 
avoided  on  the  ground  of  undue  influence  exerted  by  the  wife 
upon  the  husband.  There  is  naturally  no  presumption  of  its  ex- 
istence, but  it  may  be  inferred  from  circumstances.^  In  certain 
cases,  a  presumption  of  undue  influence  arises,  not  from  the  rela- 
tion of  the  parties,  but  from  weakness  of  mind  or  some  other 
circumstance,  the  marital  relation  being  incidental  and  not 
essential  to  it.* 

(3)  Similar  Relations. — Not  only  do  the  rules  above  stated 
apply  when  persons  occupy  the  relation  of  husband  and  wife,  but 
they  extend  to  relations  which,  though  differing  widely  from  them 
in  other  regards,  are  like  them  in  so  far  as  there  is  in  them  the 
same  element  of  influence. 


threats,  the  court  held  her  act  void  that  the  husband  bed  been  made  the 
on  the  ground  of  durees  and  undue  In-  victim  of  a  deliberate  attempt  by  a 
lluence.  faithless    wife,    in     conjunction    with 

In  Holt  1'.  Agnew,  67  Ala.  371,  guilty  confederates,  to  wrest  from  him 
the  appellant  (Mre.  Holt)  assigned  all  his  property.  The  court  consld- 
certain  policies  of  insurance  on  her  ered  that  a  wife  in  whom  her  husband 
husband's  life  to  satisfy  demands  on  reposed  confidence,  might  well  be  able 
her  husband  for  money  which  he  had  to  exert  an  influence  on  his  mind  and 
embezzled.  She  expressed  her  wil-  obtain  the  title  to  property  in  her  own 
llngness  to  make  the  assignments  with-  name.  If  she  should  exercise  this  In- 
out  solicitation  or  perauHsion,  or  any  fluence  with  a  design  of  despoiling  her 
allusion  to  the  prosecution  of  her  bus-  husband, and  then  abandoning  him,  the 
band,  and  other  facts  showed  that  she  husband  would  be  entitled  t( 
acted  freely  and  voluntarily.  Her  suit 
to  set  aside  the  assignment  was  not 
sustained. 

1.  In  Allen  v.  Drake,  109  Mo.  636, 
where  a  husband,  who  had  settled  an 
ample  amount  upon  his  wife,  of  which 
he  kept  a  separate  account,  managing 
It  as  her  trustee,  purchased  property     having  thi 
with  his  own  funds,  and  assumed  an  ir       -' '     ''--   - 
cumbrance  upon  it.  but  took  title  in  hi 
name  and  subsequently  she  conveyed  it     gift, 
to  him,  acknowledging  the  deed  sepa-         Bi 
rate  and  apart,  it  was  held   that   the     ' 
conveyance  could  not  be  avoided. 

S.   Dolliver   I/.  Dolliver,  94   Cal.  648. 

3.  In  Turner  v.  Turner,  44  Mo.  535. 
the  plaintlS.  on  his  marriage  to  the 
defendant,  had  purchased  land,  and  at 
her  desire,  request,  and  importunity, 
had  permitted  the  deeds  to  ^  taken  in 
her  name.     Subsequent  events  showed 


bill  setting  up 
the  above  facts  was  overruled. 

In   Ximines   :.'.  Smith,  39  Tei.  49, 

^-^  of  notes 

nher 

consideration  that  she  would  con- 
live  with  him  as  his  wife,  the 
ed  desertion,  was  void- 
able, (here  being  no  consideration,  and 
the  transaction  not  being  a  voluntary 

Dee  ring's    California 

157s.  as  construed  by 
oreson  v.  areson.go  Cal.  336. 

4.  Haydock  v.  Haydock,  2A  N.  J.  Eq. 
570;  38  Am.-Rep.  i^. affirm iHg the  Ae- 
cree  in  33  N.  I.  Eq.  494,  where  a  hus- 
band of   weak  mind  and  feeble  bodv. 


Code, 


who  had  11 
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Thus,  transactions  between  persons  betrothed  come  within  the 

J)rinciple.'  The  rule  embraces  also  transactions  between  persons 
ivtng  in  illegal  sexual  relations.' 

h.  Parent  and  Child— <See  also  Parekt  and  Child,  vol. 
17.  P-  331  ;  Gifts,  vol.  8,  p.  1308)— (i)  Exerted  Upon  the  Child.— 
The  influence  of  a  parent  over  his  child  who  is  still  a  minor,  or  has 
recently  attained  his  majority,  is  in  many  respects  similar  to  that 
of  a  husband  over  his  wife,  and  some  authorities  hold  that  trans- 
actions between  the  parties  to  that  relation  stand  upon  the  same 
ground  as  those  between  persons  in  the  fiduciary  positions  already 
considered.  According  to  this  view — which  is,  perhaps,  the  more 
logical  and  tends  most  strongly  to  make  systematic  the  law  upon 
these  subjects — the  presumptions  usual  in  confidential  relations 

out  other  advice,  made  a  gill  to  the  coothing  or  violence,  tnay  have  used, 
*<fe  of  a  substantial  part  of  hi*  ettite,  but  require  GaliEfactorv  evidence  that 
'it  appearing  also  that  the  gift  was  in-     it  has  not  been   used  to  sustain  Euch  a 

The  above  principles  apptj  lo  releases 
eieculed  at  the  time  of  marriage.  See 
Shea's  Appeal,  lai  Pa.  St.  319.  where  a 
woman  had  released  on  the  day  of  her 
TiiarriHge  all  her  expectant  interest  in 
the  estate  of  her  husband.  On  his  death 
she  brought  a  bill  against  his  estate 
claiming  dower.  Her  bill  was  sus- 
tained on  the  ground  that  she  had  pre- 
viouslv  very  positively  refused  to  exe- 
cute fiuch  a  contract,  and  that  it  was 
shown  that  she   had   changed   her 


tended  mainly  as  a  testamentary  pro- 
vision.  It  was  set  aside,  although  there 
WIS  no  direct  proof  of  fraud  or  Impo- 

1.  Paige  Ti.  Home,  11  Beav.  336 
Corbett  -u.  Brock,  10  Beav.  514;  Klii  ' 
E  *  t  a  t  e,  64  Pa.  St.  [  J  3 ;  Tiernai 
Binna,  93  Pa.  St.  348;  Bierer's  Appeal, 
M  Pa.  St.  a6i; ;  Neely's  Appeal,  124  Pa. 
St.  406;  10  Am.  St.  Rep.  594;  Pierce 
V.  Pierce,  71  N.  Y.  15+  ;  37  Am.  Rep. 
Sland  notep.36;  Rockafellow  r.  New 
combe,  57  III.  1S6.  a  case  where  ""     ' " 


fluence  was  exerted  by  the  woman  upon  mind  at  the  time.   The  burden  of  proof 

the  man;  Taylor  r.  Klckman,  Busbee  of  the  free  execution  of   the  release 

Eq.  (N.  Car.)  378.  being  on  those  setting   it  up,  the    court 

In  Giimore  v.  Gilmore,   7  Oregon  held  that  from  the  relation   of  the  par- 

374,  a  suit   was   brought   to  set   aside  lies  the  ordinary  inference  of  consent 

a  deed  made  by  a  woman  to  the  man  did  not  arise.  Consent  was  not  adirmH- 

to  whom  she  was  engaged  to  be  mar-  tively  shown,  and  the   plaintifTs  claim 

ried.  and  by  whom  she  was  pregnant,  was  sustained.   The  court,  tiy  Green.  J., 

The  deed  was  ordered   canceled.     The  said,  that  the  law   "will   require,  when 

court,  by   Boise,  J.,  said:     "The  law  the  husband   claims   a   benefit  arising 

seems  to  be  well  settled  that  when  one  from    any    such   dealings,  that  it  be 

occupies  a  confidential  or  fiduciary  re-  shown  affirmatively   that   he   acted  in 

lation  to  another,  as  that  of  guardian  perfect  good  faith  and  took  no  advan- 

and  ward,  attorney  and  client,  and  the  tage  of  his  influence  or  knowledge,  and 

like,  where   the   donee  or  grantee    is  that  whatever  contracts  he  made  were 

supposed   to   exercise    an    unusual  fair,  adequate,  and  equitable."     See  also 

and   commanding   influence   over  the  Makriacb    Skttlbments,   vol.    14, 

grantor,  c  o  u  r  t  s  will    set    aside    the  p.  :;46. 

conveyance,   unless    the    grantee   can        9.  Perry  on  Trusts   (4th  ed),  4310; 

show  that  the  transaction  was  fair,  and  Bivinsi'.  Jarnigan,  3  Baxt.  (Tenn,)  sSi  ; 

without  fraud  and  undue  influence.     It  Muller  v.   Buvck,    I3    Mont.   354.     It 

is  laid  down  as  a  rule  that  the  influence  has  been  held  that  in   the  cane  of  gifts 

of  a  man  over  a  woman  to  whom  he  is  by  a  man   to  his  mistress,  there  is  a 

engaged  to  be  married,  is  presumed  to  presumption  against  validity  which  the 

be  so  great,  that  the  court  will   look  donee  must  overcome  bv  proving  af- 

with   great  vigilance   at   the   circum-  firmatively  that  the  donation  was  not 

stances  and  the  situation  of  the  parties,  the  result  of  undue  influence.     Hanna 

and  will  not  only  consider  the  influence  v.  Wilcox.  53  Iowa  547. 
which  the  Intended  husband,  either  by        A  man,  whose  mind  and  body  were 
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against  validity  arise  and  are  rebuttable  by  the  same  evidence  ; 
the  transactions  are  regarded  as  voidable  until  affirmative  proof 
of  free  agency,  full  knowledge,  and  good  faith  is  produced.'  This 
is  the  general  doctrine  of  the  English  courts,^  and  is  supported  by 
high  authority  in  the  United  States. 

Many  courts  and  text-writers  of  the  highest  position,  however, 
decline  to  extend  the  principle  thus  far,  considering  that,  while 
the  influence  is  naturally  great,  it  is  not  so  controlling  in  its  na- 
ture as  that  existing  in  the  case  of  parties  to  the  marriage  relation, 
and  that  there  is  at  least  a  probability  in  any  given  case  that  the 

weak  by  dissipation,  gave  all  his  prop-  liberately  convejed  to  her  the  property 
ert^  to  &  prostitute  with  whom  he  had  in  queEtion  bb  a  gift,  and  after  becom- 
been  living.  The  court  held  that  in  ing  feehle  in  bodj  and  mind,  was  in- 
isuch  a  case  the  transaction  should  be  duced  by  other  members  of  his  family 
viewed  with  Euch  suspicion  by  a  court  to  ask  her  for  a  reconveyance,  which 
of  equity  as  to  cast  on  the  donee  the  she  gave  without  reflection,  consulta- 
burden  of  proving  that  the  donation  tion,  or  advice,  through  sympathy  for 
was  the  resblt  of  h-ee  volition,  and  waa  his  distress,  and  urged  by  the  family 
not  induced  by  fraud  or  undue  influ-  lawyer,  who  had  told  her  that  it  would 
ence,  and  In  this  case  the  deed  was  set  be  best  for  her  lo  do  so,  although  he 
aBide,  Shipman  t,  Fumige,69  Ala.S55 ;  knew  the  fact,  unknown  to  her,  that 
44  Am.  Rep.  tflZ.  her  father's  latest  will  had  omitted  all 
I.  Pomeroy  on  Eq.  Jur.  (id  ed.),  %  provisions  for  her  which  former  wills 
963  ;  Beach  on  Modern  Eq,  Jur.,  k^to;  contained.  The  court,  by  Fauntleroy, 
Archer  v.  Hudson,  7  Beav,  560;  "L,  said,  quoting  from  BIgelow  on 
Wright  V.  Vcr  Plank,  8  De  G.  M.  &  G.  Fraud :  "  In  respect  of  bounties  by 
137,  which  held  that  a  gift  for  life  from  children  in  favor  of  their  parents,  it  is 
a  daughter  to  her  Tather  of  three  lifths  tor  the  parent— father  or  mother — to 
of  her  property  in  possession,  made  a  show  that  no  advantage  was  taken  of 
few  months  after  majority,  will  be  set  his  or  her  influence  or  knowledge,  and 
aside,  even  If  reasonable  under  all  the  that  the  transaction  was  fair  and  con- 
circumstances,  and  if  the  solicitor  acted  scionable.  And  the  same  is  true  of 
properly,  a  n  d  no  fraud  or  deceit  be  those  standing  In  affection  and  influence 
shown,  and  there  be  no  mistake,  inca-  in  toco  fareatis!' 

paclty,  or  failure  to  understand  the  ef-  In  Wbitridge  u.Whitridge,  76  Md.  54, 

feet  of  the  act  and  the  value  of  the  gift,  it  was  held  that  a  deed  of  trust  made  by 

The  court,  by  Knight  B  r  u  c  e,  L.  J.,  a  girl  of  twenty-one,  granting  half  of 

said:  "  Upon   the  ground  of  the  close  her  estate  to  her  father,  if  she  should  die 

attention,  the  strictness,  and  the  jeal-  without  issue  and  he  should  survive  her, 

ouiy   with  which,  upon   principles   of  and  appointing  him  and  another  trus- 

natural  justice  and  upon  considerations  tees  under  the  deed,  \i  prima  facie  void, 

important  to  the  interests  of  s(x;lety,  the  and  If  assailed  by  the  grantor,  must  be 

law  of  this  country  examines,  scrutin-  shown  by  the  tnistees  to  have  been  her 

izes,  and,  if  I  may  borrow  an  old  ex-  free,  voluntary  and  unbiased  act;   and 

presaion  weighs  in  golden  scales,  every  if  new  trustees  have  been  appointed,  the 

transaction  between  guardian  and  his  same  duty  falls  upon  them  or  the  deed 

ward  or  between  a  parent  and  his  child,  will  fall.     Berkmeyer  i'.  Kellerman,  3a 

which,  including  or  consisting  of  a  gift  Ohio  St.  139;  30  Am.  Rep.  577;  Noble 

from  the  younger  to  tlie  elder,  takes  i>,  Moses, 81  Ala.  530;  60  Am.  Rep.  175; 

tilace  soon  after  the  termination  of  the  Ashton    v.   Thompson,  ji    Minn.   35; 

egal   authority,   as   that   the   ward  or  Miller  v.  Simonds,  7J   Mo.  669.     But 

child  may,  in  consequence,  probably  be  see  article   on  "Constructive   Fraud," 

— not  in  tlie  largest  and  amplest  sense  17  Alb.  L.  J.  480, where  the  case  below, 

of  the  term;  not  In  mind  as  well  as  among  other  decisions,  is  discussed  and 

person — an  entirely  free  agent,"  criticised.     Comstock  v.  Comstock,  57 

In  Davis  v.  Strange,  86  Va.  808,  Barb.  [N.  Y.)  469. 

it  was  held  that  a  reconveyance  by  a  1.  See   article   on   "Constructive 

natural  daughter  to  her  father  would  Fraud,"  17   Alb.   L.  J.  4S0,  for  a  very 

be  avoided  In  a  case  where  he  had  de-  interesting  discussion  an  the  subject. 
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tics  of  blood  are  strong  and  that  no  injustice  is  in  fact  done  to  the 
weaker  party.^  The  cases  taking  this' view  state  the  law  thus: 
that  transactions  between  a  parent  and  child  will,  in  the  interest 
of  the  latter,  be  closely  and  jealously  scrutinized  by  the  courts  * 
and  will  be  avoided  if  slight  circumstances  of  imposition  appear, 
but  that  some  positive  evidence  of  undue  influence  is  required. 
No  presumptions  of  law  against  validity  exist.  Such  is  the  doc- 
trine of  the  Supreme  Court  of  the  United  States  and  of  many  of 
the  other  American  courts,  as  well  as  of  a  few  of  the  English  tri- 
bunals.'    According  to  this  view,  the  court  will  consider  all  the 

1.  Jenkins  v.  Pve.  i3  Pet.  (U.  S.)  141.  conveying  the  real  estate  of   the  child, 

t.  Bispham's    Principles    of    Equity  ought,  upon  conaideratloni  of  public 

(4lh  ed.),  4  336;  Cocking  v.  Pratt,  1  policj,  growing  out  of  the  relation  of 

Vei.   401;  Bergen  v.   Udall,   31   Barb,  the  partiee,  to   be  deemed  void;  and 

{N.  Y.)  9  (a  case  of  a  conveyance  to  a,  numerous  cases  in  the  English   chan- 

father  by  a  daughter  just  of  age}  ;  Mis-  ceiy  have  been   referred  to,  which  are 

key's  Appeal,  107  Pa.  St.  630.  supposed   to   estabiiah   this   principle. 

A  father,  having  advanced  to  a  child  We  do  not  deem  it  necessarj'  to  travel 
in  his  infancy,  upon  his  coming  of  age,  over  all  these  authorities  ;  we  have 
took  a  bond  from  him  to  a  greater  looked  into  the  leading  cases,  and  can- 
amount  than  the  sums  advanced  and  not  discover  anything  to  warrant  the 
which  the  son  was  totally  unable  to  pay.  broad  and  unqualified  doctrine  con- 
Lord  Keeper  Henly  held  that  Che  1>ond  tended  for  on  Che  part  of  the  appellees, 
was  obtained  by  parental  influence,  and  All  Che  cases  are  accompanied  with 
decreed  that  it  should  not  stand  as  se-  some  ingredient,  showing  undue  infiu- 
curity  for  the  sums  advanced,  but  tie  set  ence  exercised  by  the  parent,  operating 
aside  altogether.  Carpenter  v.  Herriot,  upon  the  fears  or  hopes  of  the  child, 
I  Eden  33S.  and   sufficient    to    show    reasonable 

A  daughter  conveyed  her  real  estate  to  grounds  to  presume  that  the  act  was  not 
her  father  immediately  before  her  mar-  perfectly  free  and  voluntary  on  the  part 
riage,  under  a  belief  that  she  would  be  ofthe  child ;  and  in  some  casts,  although 
tienefited  by  it.  and  that  the  property  there  may  be  circumstances  tending  in 
conveyed  would  become  hers  after  the  some  small  degree  to  show  undue 
decease  of  her  parents.  She  was  inftu-  Influence,  yet  if  the  agreement  appears 
enced  by  the  declarations  and  by  the  reasonable,  it  has  been  considered 
advice  of  her  father,  in  whom  she  ap-  enough  to  outweigh  light  circum- 
pears  to  have  placed  the  most  explicit  stances,  so  as  not  to  affect  the  validity 
confidence.  The  transaction  was  set  of  the  deed-  It  becomes  the  lesE  nec- 
aside.thecourtconsideringthatatrans-  essary  for  us  to  go  into  a  critical  ex- 
action attended  by  such  circumstances  amination  of  the  English  chancery  doc- 
would  naturally  exciCe  the  jealousy  of  a  trine  on  this  subject,  for  should  the 
court  of  equiCv.  Slocum  v.  Marshall,  cases  be  found  to  countenance  i<,  we 
)  Wash.  (U.S.)  397;  Georgia  Code  should  not  be  disposed  Co  adopt  or  sanc- 
(iBSl).  4  666.  tion  Che  broad  principle  contended  for, 

i.  In  Jenkins  v.  Pye,  12  Pet,  ( U.  S,)  that  the  deed  of  a  child  to  a  parent  is  to 

241,  an  attempt  was  made  to  set  aside  be  dee\neA,frima  facie,  void.     Ic  is  un- 

the  conveyance  of  property  to  a  father  doubtedly  the  duty  of  courts  carefully 

byhi»daughter,fora  nomlnalconsider-  Co   watch   and  examine   the   circum- 

atlon.    The  daughter  was  tweny-three  stances  attending  Cransactions  of  this 

years  of  age.     No  undue  influence  was  kind,  when  brought  under  review  before 

actually   exerted.      The   bill   was   dis-  them,  to  discover  it  any  undue  influence 

missed.    The  court,  by  Thompson,  J.,  has   been   eiercised   in   obtaining  the 

said  :  ''  But  the  grounds  mainly  relied  conveyance.     But  to  consider  a  parent 

upon  to  invalidate  the  deed  were,  that  disqualified   to  take  a  voluntary  deed 

being  from  a  daughter  to  her  father,  from   his  child,  without  consideration, 

rendered  ic  at  least,  prima  facie,  void,  on  account  of  their  relationship,  is  as- 

.    .    .     The  first  ground  of  objection  suming  a  principle  at  war  with  all  ftlUl 

seeks  to  establish  the  broad  principle  as  well  as  parental  duty  and  affection, 

■hat  a  deed  from  a  child  to  a  parent,  and  acting  on  the  presumption  that  a 
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circumstances  of  the  case,  the  presence  or  absence  of  outside  ad- 
vice,' the  adequacy  of  the  consideration,  if  a  contract,  or  the  in- 
tention to  confer  a  voluntary  benefit,  if  a  gift,*  the  age  of  the 
parties,  the  knowledge  of  the  son  or  daughter,  and  draw  from 
them  inferences  of  fact.'  A  case  of  undue  influence  may  be 
established  by  evidence  that  would  be  insufBcient  in  a  suit  be- 
tween parties  who  had  dealt  at  arm's  length.^  Gifts  made  shortly 
after  attaining  majority  are  most  strictly  regarded."  The  prin- 
ciple extends  as  well  to  dealings  with  illegitimate  children  as  to 
those  with  the  legitimate.* 

(2)  Exerted  Upon  the  Parent. — As  in  the  case  of  husband  and 
wife,  so  in  that  of  parent  and  child,  transactions  may  also  be 
avoided  because  of  influence  unduly  exerted  by  the  one  who  is 
more  dependent  upon  the  other.'  No  presumptions  of  such 
influence,  however,  arise  from  the  existence  of  the  relation.  It  is 
established  as  an  inference  of  fact  only.  Most  of  the  decisions 
which  seem  to  hold  contrary  to  this  rule  only  apparently  do  so, 

and  pressure  on  the  part  of  the  parents, 
undue  influence  must  be  inferrea. 

The  doctrine  of  these  cases  is  ably 
criticised  by  Prof.  Pomeroy  on  the  fol- 
lowing grounds:  (t>  the  expressions 
are  mainly  obiUr;  (a)  they  are  in  con- 
flict with  the  overwhelming  weight  of 
authority;  (3)  they  are  in  conflict  with 
principle;  (4)  the  reaSonB  supporting 
them  are  opposed  to  the  common  ca- 
pe rience ;  [5)  they  have  not  been  gen- 
erally adopted  by  the  American  courts. 
-    •-  Eq.Jur.(2ded.),p.t398  n. 


parent,  instead  of  wishing  to  promote 
the  interest  and  welfare,  would  be  seek- 
ing to  overreach  and  defraud  his  child; 
whereas,  the  presumption  ought  to  be, 
In  the  absence  of  all  proof  tending  to  a 
contrary  conclusion,  that  the  advance- 
ment of  the  interest  of  tlie  child  was 
the  object  in  view,  and  to  presume  the 
existence  of  circumstances  conducing 
to  that  result.  Such  a  presumption 
harmonize!  with  the  moral  obligations 
of  a  parent  to  provide  for  his  child,  and 
is  founded  upon  the  same  benign  prin- 
ciple that  governs  cases  of  purchases 
made  by  parents  in  the  name  of  a  child. 
The  frima  facie  presumption  ie  that 
it  was  intended  as  an  advancement  to 
the  child,  and  so  not  falling  within  the 
principle  of  a  resulting  trust.  The  nat- 
ural and  reasonable  presumption  in  all 
transactions  of  this  kind  is  that  a  bene- 
fit was  intended  the  child,  because  in 
the  discharge  of  a  moral  and  parental 
duty.  And  the  interest  of  the  child  is 
abundantly  guarded  and  protected,  by 
keeping  a  watchful  eye  over  the  trans- 
was  brought  to  bearupon  it." 

In  Taylor  v.  Taylor,  8  How.  {U.  S.) 
183,  a  deed  from  a  young  woman,  just 
of  age.  made  without  consideration,  to 
i  third   party  in  trust  for  ber  parents 


Story'i 


q.Jur, 


hed.).  4300;  B 


with   ■ 


ived.  V 


aside. 


The  court  ailirmed  Ji 
Pet.  (U.  S.)  341,  but,  putting  especial 
Btressupon  the  principle  that  slight  evi- 
dence of  imposition  ia  sufficient,  gave 
the  relief  sought,  on  the  ground  that 
from  the  recital  of  false  statements  in 
the  conveyance,  and  misrepresentation 


Principles  of  Equity  (4th  ed.),  J 
23s  ;  Perry  on  Trusts  [4th  ed.),  1)  »OI ; 
Darlington  on  Personal  Prop.,  p.  73; 
Tenbrookr.  Brown,  17  Ind.  41o;Pusey  r. 
Gardner,3i  W.  VB.469  Powers  j>.  Pow 
crs.  48  How.  Pr.  f  N.  Y.  Super  CI)  39S- 
1.  Weller  t;.  Weller,  44  Hun  (N. 
Y.)  i76;«#™frfii2N.-f:6ss. 

3.  An  agreement  to  support  the  par- 
ent has  been  repeatedly  held  to  be  a 
a  u  fli  c  i  e  n  t  consideration.  Leedy  t: 
Crumbaker,  13  Ind.  513. 

8.  Knox  V.  Singmasler,  7^  Iowa  64. 

4.  Sears  V.  Shaffer,  6  fi.  Y.  368; 
Williams  V.  Williams,  63  Md.  371. 

5.  Schouler  on  Domestic  Relations 
(3d  ed.),  j  170;  Benjamin's  Principles 
of  Contracts  (3d  ed.),  p.  84 ;  White  and 
Tudor's  Lead,  Cas.  Eq.,  note  to  Hugue- 
nin  -v.  Baseley.  vol.  1.  p.  430 ;  and  cases 
cited  In  Parent  and  Child,  vol.  17, 
P-  334- 

•.  Davis  I'.  Strange,  86  Va.  793. 

T.  Schouler  OD  Domestic  Relations 
(3d  ed.),  f,  370.  See  lupra,  this  title, 
Hvsband  and  fViff. 
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the  presumption  arising  from  other  circumstances,  and  the  paren- 
tal relation  being  only  accidental.'  Thus,  while  there  are  dicta 
and  some  cases  to  the  contrary,'  it  may  be  taken  as  the  generally 
accepted  doctrine,  that  affirmative  proof  is  necessary  to  set  aside 
contracts  between  parent  and  child  operating  to  the  benefit  of 
the  latter,  and  gifts  from  the  former  to  the  latter.*  The  courts 
generally  regard  such  dealings  as  rather  to  be  favored  than  con- 
demned, as  being  one  means  of  performing  a  parental  duty.* 
On  the  other  hand,  the  courts  will  eagerly  seize  upon  any  circum- 
stances tending  to  show  imposition  when  proved,  and  will  give 
them  due  weight.  Such  a  circumstance  would  be  the  great  age 
of  the  parent,  or  his  failing  health.'  In  such  cases  presumptions 
of  invalidity  often  exist  upon  other  grounds,*  or  if  they  do  not, 

1.  See  jH/rn,  this  title,  6y0»/>m0iii  on  *  child,  «o  Tar  from  being  regarded 

of  Wfat  Mind.     See  also  infra,  this  with  jealousy  will  always  be  presumed 

title.  Principal  and  Agent.  to  be  free  from  suBpicion  ;  because  It  is 

a.  Hemphill   v.   Holford,  88   Mich,  the  natural  course  for  property  to  take. 

19J,  held  that  where  a  son  and  daugh-  One  of  the  main  objects  of  the  acqulsi- 

ter  enjoying  the  income   of  the  estate  tion  of  properly  by  the  parent  is  to  give 

of  an  aged  father,  in  consideration  of  it  to  his  child;  and  that  child  in  turn 

his  support,   which   income  is   ample  will  give  it  to  his,  and  in  this  way  the 

compensation,   have   the   burden   of  debt  of  gratitude  we  owe  to  our  parent 

showing  entirely  clean  hands  In  an  ab-  is  paid  to  our  children." 

solute  transfer  to  them  of  all  his  prop-  4.  lenHns  r.  Pye,  xaPct.  (U.  S.)  341. 

ertj,  especially  when  no  reservation  or  B.  Giles  v.  Hodge,  74  Wis.  360,  held 

provision  for  his  support  is  made,  that  a  deed  obtained  by  children  from 

In  Parker  i'.  Parker,  45  N,  J,  Eq.  an  aged  and  fnlirm  parent  of  failing 
314,  it  wag  held  that  the  burden  of  mind,  of  property  worth  (5,000  for  a 
prtx>f  was  upon  a  son,  who  enjoyed  the  consideration  of  %\a,  and  a  vague 
confidence  of  his  aged  mother,  and  had  promise  to  support  him,  one  of  the 
greet  control  over  her,  to  show  that  means  of  Inducement  being  the.  rep- 
she  voluntarily  and  intentionally  gave  resenting  to  him  that  his  other  chil- 
hitn  property  which  he  see  ka  to  hold,  dren  were  about  to  have  aguardianap. 
Highberger  v.  StifHer,  31  Md.  33S;  S3  pointed  over  him,  which  was  the  case. 
Am.  Dec.  593.  will  be  set  aside. 

>.  Pomeroy  on  Eq.  Jur.    (2d   ed.),  !j  «.  See  tufra.  this  title,    Ufon   Per- 

961 ;  Beauland  v.  Bradley,  3  5m.  &  Gif.  sens  of  Wrat  Mind;  Martin  v.  Martin, 

339;  article  on  "Constructive  Fraud,"  1  Heisk.  (Tenn.)  644;  Jflcoi  i'.  Jacox,  40 

17  Alb.  L.  J.  480;   Howe  v.  Howe.  99  Mich.  473;  39  Am.  Rep.  ^47;  Weller 

Mass.  88;  Whelan  v.  WheJan,  3  Cow.  v.   Weller,  44  Hua  (N.   V.)  176;   of- 

{N.  y.)  537;  Millican  -u.   Millican,  14  Jirnifd  iii  ti.Y .6$%. 

Tea.  446.     See  Parknt  and  Child,  In  Brice  t.  Brice,  s  Barb.  (N.  Y.) 

vol.  17,  p.  335.  533,  where  a  father  conveyed  all   his 

In  Sanfley  v.  Jackson,  16  Tex.  584,  real  estate  to  bis  son  without  any  con- 
the  court,  by  Lipscomb,  J.,  after  con-  sideration,  except  a  personal  covenant 
ceding  the  general  rule  of  the  burden  to  support  him  and  his  wife  during 
of  proof  in  case  of  fiduciary  relations,  their  lives,  it  appearing  that  for  sev- 
said ;  "  But  it  is  clear  that  this  rule  was  eral  yeai-s  the  son  had  exercised  a  con- 
never  applied,  either  qualified  or  un-  trolhng  influence  over  the  father,  and, 
qualified,  to  a  deed  orgift  from  a  parent  as  his  agent,  transacted  most  of  hU 
to  a  child;  and  the  reverse  of  such  a  business,  the  father  being  old  and  fee- 
principle  has  always  been  sustained;  ble.  and  trusting  the  son  implicitly,  he 
and  there  is  not  believed  to  be  a  single  executed  the  deed  at  his  bare  request, 
eiceptlon  to  the  principle  that  a  deed  the  court  held  that  the  relation  of  the 
from  a  parent  to  a  child  Is  always  re-  parties  was  such  that  the  son  could  not 
garded  with  a  favorable  eye,  and  every  hold  the  land  without  showing  that  he 
presumption  U  In  favor  of  its  validity,  had  not  abused  the  confidence  reposed 
.    .    .     A  settlement  made  by  a  parent  in  him.     Failing  to  do  this,  a  bill  In 
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the  facts  are  material  as  assisting  in  the  drawing  of  proper  infer- 
ences  of  fact,*  If  no  such  circumstances  occur,  they  will  regard 
the  transactions  as  in  the  nature  of  family  settlements,  and  will 
endeavor  to  uphold  them.* 

(3)  Parties  Within  the  Relation. — Not  only  does  the  rule  in 
question  extend  to  cases  of  parent  and  child,  but  it  reaches  also 
to  those  relations  which  are  similar  to  it,  and  where  the  influence 
would  naturally  be  the  same,  embracing  the  case  of  grandfather 
and  grandson,'  uncle  and  nephew  or  niece,*  step-mother  and  step- 
son or  step-daughter,"  older  and  younger  brothers  and  sisters,* 
more  distant  relatives,'  and,  in  short,  all  cases  where  one,  in  fact, 

equity  to  set  aside  the  convejance  was  and  to  pve  a  discharge  of  the  debt, 

sustained.  fraud  would  be  presumed.    The  con - 

1.  McDanielu.  McCo}',68Mich.  333.  veyance  was  set  aside,  and  an  account 

a.  Story  OD    Eq.   Jur.   (t3th  ed.),  fj  was  decreed.      Hansen  v.  Berthelsen, 

3098;  Pomeroy's  Eq.  Jur.  (id  ed.),  4  '9  Neb,  433. 

96:.     And  see   Parent   and  Child,  ff.  Bickerstaff    v.    Marlin,  60    Mfss. 

vol.  17,  p.  335.  509;  45  Am.  Rep.  418. 

S.  Cowee  V.  Cornell,  75  N,  Y.  91 ;  31  •-  In  Harvey  v.  Mount,  8  Beav.  430, 

Am.  Rep.  418.  where  a  younger  sister  conveyed  all 

«.  Tat  e   V.    Williamson,    L.  R„  1  her  property  to  the  intended  husband 

Ch.  5j,  of  an  elder  sister,  who  had  obtained  a 

In  Archer  v.  Hudson,  7  Beav.  5J1,  a  great  ascendency  over  her,  on  account 

niece,  two  months  after  she  became  of  principally'  of  the  perplexity  which  she 

^e,  and  after  her  guardian   had  fully  felt  as  to  what  course  to  pursue  after 

accounted   to  her,  entered  into  a  vol-  her  sister's  marriage,  the   conveyance 

untary  security  for  her  uncle,  by  whom  being  in  consideration  of  her  support, 

she  had  been  brought  up  and  who  was  the  deed  was  set  aside,  and  It  was  held 

considered  by  the  court  as  la  foro /or-  immaterial   that   there  was   no'actuai 

entii.  Lord  Langdale,  M.  R..  set  aside  fraud.     Todd   v.   Grove,   33  Md.  18S; 

the    security,   saying:   "Nobody    has  Thornton  i'.  Ogden,  31   N.  J.  Eq.  733; 

ever  psserted  that  therecannot  be  pe-  Boney  f.  Holllng;sworth,  13  Ala.  690. 

cuniary  transaction  between  a   parent  In    Sears    v.   Shafer,  6    N.  Y.    368, 

and  child,  the  child  being  of  age ;  but  where  a  sister  holding  a  remainder  In- 

everybody  will  affirm  in  this  court,  that  terest  in  certain  property  held  by  her 

if  there  be  a  pecuniary  transaction  be-  brothers,    who   were   also     the    ezec- 

tween  parent  and  child  just  after  the  uCors   of    their     father's     will,    under 

child  attains  the  Bgeoftwenty-oneyears,  which  the  property  was  held,  and  her 

andpriortowhat  may  be  called  acorn-  ordinary  advisers,  released  the   some, 

plete  '  emancipation  '  without  any  bene-  under   a   belief   that   she  was  thereby 

fit  moving  to  tlie  child,  the  presumption  carrying  into  effect  her  father's  Inten- 

is  that  an  undue  influence  has  been  ex-  tion,  there  being  proof  of  very  slight 

ercised  to  procure  that  liability  on  the  actual  undue  influence,  the  release  was 

part  of  the  child  i  and  that  is  the  business  set  aside. 

and  duty  of  the  party  who  endeavors  T.  Perry  on  Trusts  (4th  ed.),  ^  lOi. 
to  maintain  such  a  transaction,  to  show  HottLer-lu-La-w  and  Son-ln-Law. — But 
that  that  presumption  Is  adequately  the  relation  of  mother-in-law  and  son- 
rebutted  ;  and  that  it  may  be  adequately  in-law  does  not  come  within  the  rule, 
rebutted  is  perfectly  clear."  The  child  Fish  v.  Cleland,  33  III.  338. 
must  be  "  placed  In  such  a  position  as  In  Ckland  i'.  Fish,  43  111.  383.  where 
wili  enable  him  to  form  an  entirely  a  son-in-law  purchased  his  mother-in- 
free  and  unfettered  judgment,  inde-  law's  interest  in  certain  land,  little  in- 
pendent  altogether  of  any  sort  of  con-  tercourse  having  existed  between  their 
trol."  families,  and  it  did   not  appear  that  he 

Hall   V.   Perkins,  3  Wend.  (N.  Y.)  had  ever  been  her  advisor  or  agent  in 

636,  held  that  where  a  person  induced  business  matters,  or  that  he  had  agreed 

his  nephew, an  Ignorantyoung  man,  to  to  ascertain  the  value  of  her  Interest; 

receive  a  lot  of  land  worth  little  more  or  that  she  had  at  any  time  told  him 

than  one  third  of  the  amount  due  him  that  she  relied  on   him,  owing  to  the 
490 
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sustains  to  another  a  relation  in  loco  parentis,  as  it  is  ordinarily 
understood  and  defined.* 

The  age  of  the  child  is  material,  but  youth  is' not  essential  to 
the  continuance  of  the  relation  recognized  by  the  doctrine  in 
question.* 

The  influence  is  greatest  before  or  soon  after  majority,  but  is 
presumed  t,o  last  until  afHrmative  proof  is  introduced  to  show  that 
the  dominion  of  the  parent  is  no  more,' 

i.  Guardian  and  Ward — (See  Gifts,  vol.  8,  p.  1 30S ;  Guard- 
IAN  AND  Ward,  vol.  9,  p.  85). — Dealings  between  guardian  and 
ward,  taking'place  about  the  time  of  the  attaining  of  majority  by 
the  latter,  are  the  objects  of  the  close  scrutiny  of  courts  of  equity. 
The  relation  gives  to  the  party  in  the  position  of  power  much  of 
the  authority  and  opportunity  for  the  exercise  of  influence  pos- 
sessed by  both  trustee  and  parent,  without  the  guaranty  of  fair- 
ness which  the  nearness  of  relation,  in  the  latter  case,  does  much 
to  afford.* 

The  law,  therefore,  is,  that  gifts  from  a  ward  to  a  guardian  and 
contracts  between  them  are  presumed  to  be  voidable  on  the 
ground  of  undue  influence,  if  they  took  place  while  the  influence 
and  dominion  lasted."  The  length  of  time  during  which  this  do- 
minion lasts  is  generally  considered  a  question  of  fact  dependent 
upon  the  circumstances  of  the  special  case.*     It  has  been  held, 

relationship,  to  dlacloae  all  the  facts,  tract(3(led.),p.8];  Storj-'EEq.Jur.dith 

and  that  she  onlj  sold  in  consequence  ed.),  4  309;  Perry  on  Truste  (4th  ed,),  % 

of  such  confidence  repOBed  In  him,  It  aoi ;  Worrairs  Appeal,  1 10  Pa.  St.  349. 

was  held  that  there  wai  no  such  tlducl-  3.  Beach  on  Modern  Eq.  Jur,  4  115. 

arr  relation  between  them;  that  the  S.  See  jK^r*!!,  thia  \S.\X^.  PartHt  and 

■afewaa  invalidated  by  the  »on-iii-Uw'g  Child. 

lailure  to  diGclose  to  her  all  material  4.  Pomeroy'g  Eq.  Jur.(3d  ed.),  4  96>  ; 

facts  within  hie  knowledge  as  to  the  Beach  on  Modern  Eq.Jur.,4  119;  Periy 

value  of  her  interest.  on   TruBta  (4tb   ed.),   $  300;    Georgia 

But  see  Hamilton  v.   Mohun,  i   P.  Code  (1881),  ^  3666. 

Wms.  131,  where  an  agreement  on  the  e.  Beach  on  Modern  Eq,  Jur.,  ^  119; 

part  of  a  man  about  to  marry,  that  he  Cooley  on  Torts  (3d  ed.)   *5as ;   Perry 

would  release  his  fiancee's  mother,  who  on  Trusts  (4lh  ed.),^  loo;  Field  on  In- 

was  also  her  guardian,  of  all  accounts  fanle.  Parent  and  Child,  and  Guardian 

for  the  mesne  profits  of  her  estate,  was  and  Ward,  ^  138  ;  Hylton  v.  Hylton,  3 

set  aside.  Ves.  547  ;  Dawson  v.  Massej,  i  Ball  & 

TktIwr-ln-LAW  and  fton-la-Law. — A  B.  332  ;  Hatch  v.  Hatch,  9  Vcb.  396; 
conveyance  of  a  farm  worth  (a.aoo,  by  Waller  v.  Armistead,  3  Leigh  (Va.)  11 ; 
a  man  seventy-seven  years  o  1  d,  and  3i  Am.  Dec.  594  ;  Richardson  t>.  Lin- 
weak  in  Irady  and  mind,  to  his  Bon-in-  ncy,  7  B.  Mon.  (Ky.)  573 ;  Andrews  v. 
law,  in  consideration  of  a  promise,  aft-  Jones,  10  Ala.  419 ;  Say  v.  Barnes,  4  S. 
erward  fulfilled,  on  the  part  of  the  &  R.  {Pa.)  lu  ;  8  Am.  Dec.  679;  Fish 
latter  to  take  care  of  the  grantor  as  ii.  Miller,  i  HofT.  Ch.  (N.  Y.)  367  ;  Gar- 
long  as  he  lived,  and  to  bury  him,  wilt  vin  v.  Willianis,  44  Mo.  470. 
not,  in  the  absence  of  positive  proof  of  But  the  transaction  is  not  absolutely 
fraud  or  duress,  upon  the  grantor's  void.  Haydeli'.  Roussel,  i  La.  Ann.  35. 
-death  within  a  year  after  conveyance,  In  Louisiana,  agreements  and  gifts 
be  set  aside  at  the  instance  of  the  before  accounts  are  rendered  are,  unless 
heirs.  Travis  v.  Lowry  (Pa.  1887),  7  the  gifts  are  to  relatives,  abfolutelj 
Cent,  Rep.  553.  But  where  there  is  void.  Voorhees'  Louisiana  Rev.  Code 
great  weakness  of  mind,  the  burden  is  (18S9),  arts.  361,  1470,  1479. 
shifted.     Smith  ti.  Smith,  60  Wis.  319.  S.  Stanley's  Appeal,  8  Pa.   St.  431, 

I.  Benjamin  on  Principles  of  Con-  which  held  that  dominion  lasted  for 
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however,  that  in  the  absence  of  evidence  it  will  be  presumed  to 
continue  a  year.*  It  will  last  until  the  ward  has  had  full  and  free 
opportunity  to  examine  the  accounts  and  is  in  a  position  to  act 
independently  and  intelligently*  The  presumption  of  influence 
is  rebuttable  by  affirmative  evidence  of  fairness  and  a  full  dis- 
closure on  the  part  of  the  guardian  and  thorough  understanding 
and  free  agency  on  that  of  the  ward.'  It  is  a  strong  one,  how- 
ever, and  requires  clear  and  convincing  proof  to  overcome  it,* 

The  rule  embraces  gifts  from  a  ward  to  a  guardian,^  sales  be- 
tween them,*  releases,'  settlements,"  receipts,*  leases,**  and  con- 
tracts generally. 

The  guardian  need  not  have  been  legally  appointed.  It  is  suffi- 
cient if  he  be  guardian  in  fact.**  As  in  the  case  of  other  parties 
to  voidable  contracts,  the  ward  after  emancipation  may  ratify  his 
previous  acts,  either  expressly  or  by  conduct  from  which  such 
ratiBcation  may  be  inferred.'* 

/  Miscellaneous  Confidential  Relations. — The  domain 
of  actual  undue  influence  is,  as  has  been  pointed  out,  unlimited. 


!  than  four  months  in  the  care  »t     Fish  v.   Miller,  i  HofTm.  Ch.  (N.  Y.) 

Sherry  v.  Sansberry,  3   Ind,  334.     367  ;  Carter  v.  Tice,  I30  III.  377  ;   Hall 

1.  Smith  V.  V^ii^,  7  H,  L.  Cas.  77J.         v.  Cone,   5   Dav   (Conn.)   543  ;  Will'* 


Sherry  v.  Sansberry,  3   Ind,  334.     367  ;  Carter  v.  Tice,  I30  III.  377  ;   Hall 

"    ■-    :•.  Kay,  7  H,  L.  Cas.  77J.         v.  Cone,   5   Dav   (Conn.)   543;  Will'* 

n's  Principles  of  Equity     Appeal,  32    Pa.  Si.  332;  Ferguson   r. 


(4th  ed.),  4  334;  Stanle3''a   Appeal,  8  Lowerv,   54    Ala.   %\a\  15   Am.   Rep. 

Pa.  St,  431;  Hawkins'   Appeal,  32  Pa,  718.     fiut  see  co«/ro,  Kirby  r.  Taylor, 

St.163;  Garvin  u.  Williams.  44  Mo- 470.  6  Johns.  Ch.  (N.    Y.)   349.   where  a 

S.  Pomeroy's  Eq.Jur.(id  ed.),^  961  :  simple  release  given  by  a  ward  to  her 

Aahton    v.  Thompson,  33    Minn,  35;  guardian,  six  months  after  coming  of 

Garvin  v.  Williams,  50  Mo.  306  ;  Meek  age,  was  held  prima  facie  valid. 

V.  Perrj,  36  Miss.  190 ;  Gregory  v.  Orr,  B.  Elliott  v.  Elliott,  5  Binn.  (Pa.)  8. 

6[   Miss.  307;   Ferguson  v.  Lowerv,  54  In  (Jeor^iff,  a  settlement  is /n'mn /flri> 

Ala.  5iOi  25  Am.  Rep.  71S;  Ralston  t'.  voidable,  and  so  remains  for  fouryear?. 

Turpin,  3s'Feil.  Rep.  7,  18;  Wade  v.  GfOj-^'n  Code([883),  J  1847. 

Pulsifer,  S4  Vt.45  ;  Willey  i'.  Tindal,  5  ).  Witman's  Appeal,  38  Pa.  St.  376, 


Del.  Ch.  194;  McConkey  V. Co<:l[ey,69    which  held  that  a  receipt  is  inopeta- 

Md.  286;Gilletlu.  Wiley,  116  lU.jio;     live,  if  tor  too  large  a  sum,  exr---  '— 
9  Am.  St.  Rep.  587.  See  Georgia  Code     the  amount  actually  received. 


(18S3).*  1847.  Say  t'.  Barnes,  4S.  &  R.  (Pa.)  ii3;8 
4.  Bispham's  Principles  of  Equity  Am.  Dec. 679,  which  held  that  a  receipt. 
(4th  ed,),  f)  334;  Hyllon  v.  Hvllon,  i  in  (ull,  given  by  a  ward  of  full  age  to 
Ves.  J49;  Hatch  V.  liatch,  9  Ves.  291;.  his  guardian,  in  order  to  obtain  pnsses- 
B.  Hylton  r.  Hylton,  3  V  e  s.  J47,  aion  of  the  papers  of  his  estate,  does 
where  an  uncle,  who  was  a  trustee  and  not  exempt  the  guardian  from  account- 
acted  as  guardian  to  his  nephew,  upon  ing  anew  before  the  orphans'  court  of 
coming  to  an  account  and  delivering  up  Pennsylvania, 

the  estate  to  his  nephew,  who  was  then  10,  Dawson   v.  Massey.   i    Ball  &  B. 

about  twenty-two,  took  from  him  a  gen-  219;   Aylward   v.   Kearney,   3  Ball  & 

eral  release  and  written  discharge,  and  B.  463. 

also  a  voluntary  gram  of  an  annuity  of  11.  Hanna  v.  Spotts.  5  B.  Mon.  (Ky.) 
£60.     Lord  Hardwicke  set  the  annuity  362 ;  43  Am,  Dec.  133 ;  Worrall's  Ap- 
•side,  upon  a  bill  filed  by  the  nephew.'  pea],  no  Pa.  St.  349;  Brown  v.  Bur- 
in Hatch  V.  Hatch,  9  Vet.  29],  where  bank,  64  Cal.  99. 
a  girt  from  a  ward,  lately  of  oge,  of  an  la.  Field    on   Infants,    Parent    and 
advowEon  to  her  guardian,  was  set  aside-  Child,  and  Guardian  and  Ward,  f  130. 
Wade  V.  Pulsifer,  54  Vt.  45.  As  by  delay  to  sue  or  conduct  incon- 
6.  Sherry  t.  Sansberry,  3  Ind.  330.  sistent  with  his   claim  of  8  rirbt   to 
T.  Hylton  V.   Hylton,   3    Ves.   547  ;  rescind.     VolU  u.  Volli,  75  Ala.  555. 
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UNDUE  INFLUENCE.  Intw  Ti««. 

It  may  affect  all  kinds  of  transactions  between  persons  of  all 
classes  and  conditions. 

It  is  diflicult  to  define  the  limits  of  presumptive  undue  influ- 
ence. No  classification  can  be  complete,  and  the  kinds  that  have 
been  enumerated  are  but  examples.  It  has  been  said  that  relief 
will  be  afforded  upon  this  ground  in  case  of  all  transactions  where 
"  influence  is  acquired  and  abused,  where  confidence  has  been  re- 
posed and  betrayed,"'  Other  courts  and  jurists  have  stated  that 
the  principle  is  a  universal  one,  applying  to  men  in  all  circum- 
stances, wherever  one  occupies  toward  another  a  position  of  trust 
and  confidence.* 

It  is  obvious,  however,  from  what  has  gone  before,  that  such 
statements  are  rather  suggestive  than  strictly  accurate.  As  in 
all  other  matters  of  equity  jurisdiction,  the  rules  applied  by  the 
courts  are  flexible,  and  the  limits  of  the  doctrine  shift  from  time 
to  time,  as  conditions  and  ideas  change.  It  may  be  safely  said, 
however,  that  in  the  case  of  persons  in  the  relations  already 
enumerated,  a  presumption  of  undue  influence  exists,  and  that 
this  presumption  is  extended  to  cover  similar  cases.  The  ques- 
tion of  just  what  those  c^ses  are,  depends  not  so  much  on  princi- 
ple, as  upon  the  precedents  of  the  courts. 

Thus,  the  rules  have  been  extended  to  cover  transactions  be- 
tween partners,'  the  directors  and  promoters  of  corporations,* 
contracts  between  a  sheriff  and  a  debtor,  against  whom  he  had  an 
execution,*  between  mortgagor  and  mortgagee,*  agreements  with 
very  illiterate  persons,'  dealings  between  persons,  one  of  whom  is 
accustomed  to  repose  great  confidence  in  the  other,  although  there 
is  no  technical  fiduciary  relationship  between  them.^ 

1.  Smith  !■.  Caj-,  7  H.  L.  Cas.  750,  gagee,  conveyed  his  equity  ot  redemp- 

779, /er  Lord  Kingsdowne.  tlon  to  the  mortgagee   for   an   amount 

a.  Billage  v.  Southee,  9  Hare   534 ;  conniderably  Ices    than  its   value,  the 

Garvin  -c.  Williama.  44  Mo.  470.  convevance  waK  set  aside. 

S.  Bowman  t,  Patrick,  36  Fed.  Rep,  There  Is  a   conclusive   presumption 

138;  Colton  V.  Stanford,  83  Cal.  351;  against    an  agreement   waiving  the 

16  Am.  St.  Rep.  137.     See  also  Part-  equity  of  redemption  made  at  the  time 

KERsmp,    vol.    17,    p.    1061  ;    Georgia  of  the  mortgage.      Mortgaghs,  voi.15. 

Code  (18S2).  4  3177,  which  is  a  dec  la  ra-  p.  817. 

tory  provision;  Ralston  I'.Turpin,  1^9  T.  Pomeroy's  Eq.  Jur.  (jd  ed.),  4  948; 

U.  S.  663.  Fry  11.  Lane,  40  Ch.  Div.  xii. 

4.  Beach  on  Modern  Eq.  Jur..  H  128-  B.Tate  v.  WiliiamBon,  L.  R.,  2   Ch. 

136.    But  see  Carpenter  c.  Danforth,  5a  55;  Nichols  xi.  McCarthy,  53  Conn.  299; 

Barb.  (N.  Y.)  581,  where  itis  held  that  53  Am.  Bep.  105. 

the  rule  does  not   extend  to  sales   of  In    Potters'   Appeal    from    Probate, 

■tock  to  a  stockholder,  by  a  director.  56  Conn,  i ;  7  Am.  St,  Rep,  272,  an  ex- 

Oirectors   are   not  technical  trustees,  ecutor  of  an  estate  advised  a   legatee 

Sperings'  Appeal,  71    Pa.    St.   11;    10  — the  widow  of  the  testator — who  had 

Am.   Rep.  684;  Watt's  Appeal,  78   Pa.  had  no  bubiness  experience,  but  relied 

St  392.  entirely  on  him,  lo  invest,  both  for  her- 

B.  Gist    -v.   Frailer,    a    Litt.    (Ky.)  self  and   as  guardian  o(  her  Ron,  an- 

118.  other  legatee,  in  certain  stock  and  cer- 

<.  In  Ford  I'.Oldcn,  L.R,3  Eq.461;  tain    farm  mortgages    about  which   he 

36  L.  J.  Ch.  651,  where  a  mortgagor  in  bad  no  knowledge,  and  for  the   sale  of 


nnbarrassed  circumstances,  and  owing    which  he  was  agent,  which  fact  he  did 
a  long  arrear  of  interest   to   the  mori-     not  tell  the  widow,  and  which  1 
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UNDUE  INFLUENCE.     .  Inwr  Tiw.. 

5.  BemedlM. — While  the  law  affords  an  adequate  relief  in  some 
cases  of  undue  influence,  the  usual  remedies  sought  are  those  to 
be  had  in  courts  of  equity.  They  do  not  differ  materially  from 
the  remedies  granted  in  case  of  fraud.^  The  relief  often  granted 
is  by  raising  a  constructive  trust  in  favor  of  the  person  injured.* 
In  granting  redress  the  courts  will  try  to  do  complete  justice,  and 
in  setting  aside  conveyances  they  will  often  decree  that  the  sub- 
ject-matter stand  as  security  for  the  property  or  price  that  actually 
passed  to  the  complainant." 

6.  Pleading  and  ErideiiM. — The  undue  influence  must  be  clearly 
set  up  in  the  pleadings,  not  in  general  terms  merely,  but  by  stat- 
ing, in  substance,  the  facts  which  show  the  domination  of  the  will 
of  the  one  influencing-* 

The  burden  of  proving  undue  influence  is  ordinarily  on  the  one 
alleging  it."  There  are  many  exceptions  in  the  form  of  presump- 
tions of  law  to  this  rule,  as  already  seen.  Direct  proof  can  seldom 
be  had.  The  influence  may  he  inferred,  however,  from  the  cir- 
cumstances of  the  case,  as  shown  in  evidence,  and  by  the  influence 
of  the  dominant  party  in  other  matters.^ 

7.  I*ch«— (See  Laches,  vol.  12,  p.  S33).  — The  doctrine  of 

known  to  her.  He  thereupon  purchaGCd  ber  own  use,  as  leg;atee,  and  for  her  to 

the  Block,  and  handed   the  certilicateB  hold  as  guardian  of  sn  Infant  legatee, 

to  her.    It  was  held,  although  there  was  being  induced  lo  allow  him  to  do  so  br 

no  actual  fraud,   that  fraud  wae   pre-  his  advice,  which  was  not  disinterested, 

sumed,  that  the  transaction  could  not  be   he   was   to   receive   a  commissioD, 

be  allowed  to  stand,  and  that  the  stock  which  fact  he  did  not  communicate,  the 

and   mortgage   being  tendered  bj'  the  Conntrticvl   court  of  probate,  though 

widow  to  the  executor,  together  with  not   properly   a   court  of  equitj,  had 

accumulations,  the  executor  should  not  full   power    to   apply   equitable   prin- 

'     allowed  the  amount  so  expended  on  ciples,  and   might  refuse  t 


his  administration  account.  It  was  amounts  so  spent  on  the  executor's  ad- 
held  also  no  defense,  that  the  widow  ministration  account.  The  question 
did  not  take«teps  to  repudiatelhetrans-  before  such  a  probate  court  was  held 
action  until  the  expiration  of  three  precisely  the  same  as  if  it  had  been 
jears,  It  appearing  that  she  did  so,  as  brought  before  a  court  of  equity  by  ■ 
soon  as  she  knew  the  circum stances.  direct  proceeding. 

See  r>>0r-^'a  Code  (iSSl),  4  3177,  de-  i.  In    Jackson    i'.  Roweil.   S7    Ala. 

daring  what  relations  shall  be  deemed  685,  a  bill  seeking  to  set  aside  a  deed 

confidential,  as  contlrued  In  Ralston  v.  on  the  ground  of  undue  influence,  and 

Turpin,  ijg  U.  S.  674.  alleging  only  that  "complainants show 

1.  See  Fraud,  vol.  8,  p.  650.  Chat,  on   the   6th   day  of  April,   18S7, 

3.  Perrvon  Trusts  (4th  ed.],  I)  166.  and  a  short  time  before  he  died,  and 

See  also  Implied  Trusts,  vol.  10,  pp.  when  the  said  William  H.  Rowell  (de- 

69,  73.      So  in   California  by  statute,  ceased)  was  very  feeble  both  in  mind 

Deering's  Code,  vol.  i,  f)  3^l^^,  and  in  and  bodv,  he  was   persuaded   and   in- 

Georgia.     Gforj^in  Code  (tSS^), }  3316.  duced,  through  some  undue  and  iro< 

S.  Dunr.  ChBmbers,4BBrb.(N.  Y.)  proper    influence    unknown   to    com- 

376;  Bojd  I'.  Dunlap,  i  Johns.  Ch.  {N.  plainants,  to  execute   the  instrument, 

Y.)478.  of  which   exhibit  B  [the  deed]  is  a 

Bamady  In  ProbAM  Court. — In  Pot-  copy,"  was  held  insufficient. 

Ier'9   Appeal,   j6    Conn.    t6,   it   was  S.  Ireland   -v.   Geraghty,   15   Fed. 

held  that  in  a  case  where  an  exec-  Rep.  35. 

ulor,  upon  whom  a  widow  without  ex-  6.  Drake's    Appeal,    45    Conn.g; 

perlence  relied,  had  improperly  pur-  Woodbury    t>.   Woodbury,   141   Mass. 

chased   property  on  her  account,  for  319;  55  Am.  Rep.  479. 
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i»  mili.  UNDUE  INFLUENCE.  la  a««ni. 

laches  asapplied  to  this  subject  has  no  striking  peculiarities.  Some 
illustrations  are  given  in  the  notes.* 

IT.  DrWnu — 1.  In  Qflseral — a.  Introductory.— The  subject 
of  undue  influence  in  wills  is  an  exceedingly  important  division  of 
the  general  topic.  Much  of  the  discussion  that  has  gone  before  is 
applicable  to  undue  influence  of  all  kinds,  whatever  may  be  the 
precise  nature  of  the  transaction  affected.  The  subject,  asapplied 
to  wills,  has,  however,  many  peculiarities.  The  term  in  this  con- 
nection has  a  broader  meaning,  covering  much  of  what  in  other 
transactions  is  included  in  duress.* 

b.  Definition.— As  used  in  the  law  of  wills,  undue  influence 
has  been  defined  as  "  that  which  compels  the  testator  to  do  that 
which  is  against  his  will,  from  fear,  the  desire  of  peace,  or  some 
feeling  which  he  is  unable  to  resist."* 

As  in  all  cases  of  undue  influence,  the  underlying  idea  is  that  the 
will  of  another  is  substituted  for  that  of  the  person  nominally  act- 
ing, whose  act  is  but  the  expression  of  the  volition  of  the  former.* 

1.  Tlma  ContUtnUiic  Lkobu  In  0«r-  old  o(  a  «uit.  In  a  case  where  (as  here) 

Uln  Oaaai — Tliraa  Teaia. —  Where   a  there  is  no  analagouE  statutable  bar,  un- 

gift  is  made  b^  a  woman  to  a  physi-  less  it  Is  clear,  on  ihe  face  of  Che  bill, 

ciaa,   there  being   do  actual  fraud  or  that  the  complainant  has  delajied  suing 

undue  influence,  and  she,  at  the  time,  for  so  long  a  time,  after  his  cause  of  ac- 

having  no  independent  advice,  it  can-  tion  arose,  as  to  deprive  the  court  of  the 

Dot  be  rescinded  after  the  death  of  the  power  of  ascertaining,  with  reasonable 

giver,  if  she  took  no  steps  herself  to  certainty,  whet  the  truth  is  respecting 

set   it  aside,  during  a   period   of   be-  the  matter  on  which  he  rests  his  right 

tween   three    and   four    jeara    which  to  a  decree,  or  that  he  has  by  his  delaj' 

elapsed   between  the   time  when   the  placed  himself  in  a  position,  where  he 

beneficiary  ceased  to  be  her  physician,  has  gained  an  unfair  advantage  over 

and  the  time  of  her  death,  and  it  is  im-  his  adversary.      Nothing  of  that  kind 

msCerial  that  she  did   not  know  that  appears  in  this  case."    Per  Van  Fleet, 

the    gift    was    voidable.    Mitchell   -a.  V.  C,  In  Le  Gendre  v.  Byrnes,  44  N. 

Homfray,  8  Q;  B.  Div.  587.  J.  Eq.  371. 

Two  Tean.—  Wbere  a  suit  Is  brought  a.  See  supra,  this  title,  Ih  Transac- 

to  set  aside  a  purchase  for  an  inade-  lions  Inter   Vivos;  also  Schouler  on 

quate consideration,  by  a  solicitor  from  Wills  (id  ed.),  ^  laS. 

his  client— the  plaintiff  being  the  devi-  t.  Schouler  on  Wills  (2d  ed.),  J  327. 

see  of  the  client,  and  the   defendant,  The  above  definition  is  substantially 

the  successor  in  interest  of  the  solicitor  that  given  by  Goldwaite,  J.,  delivering 

— it  was  held    that    the    suit    tjcine  the  opinion  of  the  court  in  Gilbert  v. 

brought   two  years  after   the   plaintiff  Gilbert,  11  Ala.  531.     See  also  Turner 

attained   his  majority,  was  not  barred  v.  Cheesman,  15  N.  ].  Eq.  265;  Gard- 

by  laches,  although  the   bill  was  filed  iner  v.  Gardiner,  34  N.  Y.  155;   Potts 

■  eighteen  years  after  the  client's  death,  t/.  House,  6  Ga.  324 ;  50  Am.  Dec.  329 ; 

and  two  years  after  the  solicitor's  death,  Davis   v.  Calvert,  j  Gill  Sc  ].   (Md.) 

no  active   acquiescence   being   shown.  269;    25   Am.   Dec.  i8a;    Wittman   v. 

Gresley  w.  Mouslev,  4  De  G.  S  J.  78.  Goodhand,   36    Md.'   95 ;     O'Neall    v. 

PlT«  Yaan.— Where  the  representa-  Farr,  i   Rich.  (S.  Car.)  So;  Taylor  v. 

'     deceased  grantor  tiled  a  bill  Kelly,  31   Ala.  59;  65  Am.  Dec.  150; 


aside  the  conveyance  as  fraudu-     Pool  v.  Pool,j5  Ala.  is ;  Hall  v.  Hall, 
"   r  the  death  of  the    38  Ala.  131;  '  '  "     " 

(Ky.)  i:^ 


lent,  five  years  after  the  death  of  the 


probated,  and  five  years  after  the  deed  4.  Schouler  on  Wills  (2d  ed.),  §  12S; 
was  recorded,  It  not  appearing  when  Hall  v.  Hatl,  17  L.  T.  15:;  Newhouse 
actual  notice  was  received,  it  was  held  v.  Godwin,  17  Barb.  (N.  Y.)  136, 
there  had  been  no  laches.  Courts  of  It  has  been  held  that  such  influence 
equity  never  refuse  relief  "at  the  thresh-  as  suppresses  the  Independent  volition 
495 
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imnito.  UNDUE  INFLUENCE.  l>  G«MnL 

There  is  a  destruction  of  free  agency,*  The  influence  neces> 
sary  to  thus  destroy  free  agency  and  substitute  the  will  of  another 
depends  upon  the  strength  of  the  will  of  the  testator.*  Each  case 
will  differ  from  every  other  one.  As  has  been  said,  it  is  "a  rela- 
tive thing,  always  to  be  taken  in  the  concrete.""  The  question  in 
each  instance  is,  Was  the  influence  exerted  sufficient  under  the 
circumstances  to  overcome  the  will  of  the  particular  testator, 
whose  will  is  before  the  court  ?  *  This  principle  is  subject,  of  course, 
to  the  qualification  that  the  law  has  established  certain  general 
rules  in  the  way  of  presumptions,  which  take  the  place  of  proof  of 
particular  facts.  The  influence,  to  be  material,  must  be  operative ; 
it  must,  in  fact,  produce  the  effect  claimed.  Otherwise  its  mere 
presence  is  irrelevant.'     Likewise  it  is  never  inferred  from  mere 


of  the  testator,  and  conatraina  him  to  training,   of   personal   i 

f;ive  expressioQ  to  the  will  of  another,  opinions,  right  or  wrong,l[nbibed  (n  the 

nstead  of  hie  own,  is  undue.    Matter  of  natural  course  of  one's  experience  and 

Blair'a  Will,  l6  Daly  (N.  Y.)  540.  contact  with  society,  cannot  be  set  up 

Where  there  was  reason  to  suppose  as  undue  to  defeat  a  will."  Schouler 
that  the  father  of  the  beneficiarj'  ex-  on  W  II I  s  (ad  ed.),  4  ^27;  Georgia 
erted  some  influence  over  the  testatrix.  Code  (1881  J,  f  2401. 
but  it  did  not  appear  that  it  was  such  a.  Rollwagen  t>.  RoUwagen,  63  N. 
as  to  take  awaj  the  free  exercise  of  her  Y.  J19.  It  has  been  held  error  to 
will  at  the  time,  it  was  held  not  such  refuse  to  instruct  the  jury  that  it  re- 
undue  influence  as  would  render  the  quires  less  undue  influence  and  less 
will  void.  Hazard  v.  ile&ord,  3  Hun  fraud  to  fnduence  a  testator  of  weak 
(N.  Y.]  445.  and  Impaired  intellect,  thanone  in  full 

The  undue  influence  which  will  de-  menial  vigor.     Reichenbach  -v.   Rud' 

BlToy  a  will.  muEt  be  nothing  less  Chan  dach,    137   Pa.    St.   590.     Contra,    St. 

such  as  subjugntes  the  mind  of  the  tes-  L^er'a  Appeal,  34  Conn.  449. 

tator  to  the  will  of  the  person  operat-  a.  Bigelow's  Jarman  on  Wills    (6th 

ing  upon  it,  so  as  to  make  it  the  act  of  Am,  ed.),  p.  66. 

the  latter  person  instead  of  the  testator.  4.  Schouler  on  Wills  (ad  ed.),  I)  118; 

Tawney  I'.  Long,  76  Pa.  St.  114.  Shailer  v.   Bumstead,  gg   Mass.    131; 

Initmotloiu  to  JniT- — But  an  Instruc-  Griffith   i',   Diffcnderfer,  50  Md.  4S0; 

tion   which   defines   undue   inftuence  Moonej  r.  Olsen.  31  Kan,  75. 

merely  as  "  the  substitution  of  the  will  S.  Bigelow's  Jarman  on    Wills  [6th 

of  another  lor  that  of  the  testator"i6  Am,  ed.),  p.  6S;  Sunderland   v.  Hood, 

error,  as  being  too  general  to  be  of  use.  B4  Mo.  193 ;  Brinkman  v.  Rueggesick, 

Jones  V.  Roberts,  37  Mo.  App.  179.  71  Mo.  553. 

1.  Rollwagen  v.  Rollwagen, 63  N.  Y.  To  invalidate  a  will  undue  influence 

jao;  Thompson   i'.   Kyner,  65  Ph.  St.  must   so    have  overpowered   the   tea- 

379;  Gardner   v.   Gardner,   32    Wend,  tator's  volition  as  to  cause  him  to  make 

<N.  Y.)  516;  34  Am.  Dec.  513;  Lewis'  disposition  of  the  property  which   he 

Estate,  140  Pa,  St.  i8j ;  ^^cMahon  i.  would  not  have  made  were  It  not  for 

Ryan,  20Pa.St.319;  Rabb  IT.  Graham,  its  existence.     Mane   v.   McGlynn,  88  . 

43  Ind.  I!  Rutherlord  v.  Morris,  77  III,  N,  Y.  357;  Leverett  u.  Carlisle,  19  Ala. 

397;  Allmon   f.   Pigg,  8a  III.  149;  35  80;    Marshall   j'.    Finn,   4  Jonea   (N, 

Am.  Rep.  303  ;  Children's  Aid  Soc.  v.  Car.)  199, 

Loveridge,  70  N.  Y,  387  ;  Wise  i',  Foote,  If  the  jury  are  salisfied  from  the  evI- 
81  Ky.  10;  Layman  1.  Conrey,  60  Md.  dence  taken  as  a  whole,  the  will  would 
386;  Lyons  v.  Campbell,  SS  Ala.  462;  not  have  been  executed  but  for  the  in- 
Jackson  v.  Rowell,  S7  Ala,  6S^,  fluence  exercised,  they  must  find  that 

There  must  be  moral  coercion,  Brick  the  will  was  procured   by  undue  influ- 

V.   Brick,   66   N.  Y.  144;  Barnes   v.  en  ce,  and  is  void.     Harvey  r.  Sul  lens, 

Barnes,  66  Me.  397 ;  or  constraint.  Sut-  46  Mo.  147 ;  a  Am.  Rep.  491. 

ton  V.  Sutton.  5  Harr.  (Del.)  459.  In  Dale's  Appeal,  57  Conn.  133,  the 

''  Mere  passion  and  prejudice,  the  in-  judges   sustained   the   decision  of  the 

fluence  of  peculiar  religious  or  secular  lower   court,  and   approved   the   por- 
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I.  wuu.  UND  UE  INFL  UENCE.  m  S«MnL 

opportunity  or  interest,  but  must  arise  either  fj-om  proof  or  pre- 
sumption of  law,^ 

Undue  inSuence  is  a  force  coming  from  without  the  testator. 
The  term  does  not  include  mere  prejudices,  animosities,  or  predt- 
lections,  not  directly  traceable  to  some  outside  pressure.* 

Hence,  a  disposition  of  property,  induced  by  gratitude  for 
past  kindness,  affection,  or  esteem,  is  not  the  result  of  undue 
influence.* 

It  is  immaterial  that  a  provision  in  a  will  was  suggested  by 
another,  if  adopted  by  the  testator  of  his  own  free  accord.^ 

c.  Its  Relation  to  Testamentary  Capacity.— Undue  in- 
fluence is  quite  distinct  from  testamentary  capacity.  The  former 
presupposes  the  existence  of  the  latter.* 

Capacity  is  the  power  to  act,*  It  depends  solely  upon  the  mental 
soundness  of  the  actor.  It  exists  whether  the  act  stands  in  law  or 
not.  Undue  influence  affects  the  will  of  one  having  testamentary 
capacity,  and  invalidates  what  would  otherwise  be  operative. 
Were  there  no  capacity,  there  could  be  no  will,  and  the  question 
of  whether  or  not  there   was  influence    would  be  an  idle   one.^ 

tioD  of  the  charge  of  Fenn,  J.,  on  the  perBons.     Rutherford  v.  Morris,  77  III. 

■abject   of   undue   influence.     "Wh*t  397;  McCulloch  -u.  Campbell,  49  Aric 

constitutes   undue  or    improper  InSu-  367. 

ence,  which  would  defeat  the  probate  1.  Turnure  v.  Turnure,  35  N.  J.  Eq. 
of  the  will,  is  again  a  question  of  law,  437;  Severance  v.  Severance,  90  Mich, 
and  upon  this  point  I  instruct  you  417;  Hubbard  v.  Hubbard,  7  Oregon 
that  tbe  d^ree  of  influence  necessary  41;  Seguine  v.  Seguine,  4  Abb.  App. 
to  be  exerted  over  the  mind  of  the  Dec.(N.  Y.)  i9i;Brown  v.  Mitchell,75 
tetlatris  to  render  It  Improper,  must  Tex.g.  /n  re  Hess' Will, ^8Minn. 304. 
from  some  cause  or  \tj  some  means  Butopportunity  majbeshownand  may 
be  such  as  to  induce  her  to  act  con-  be  material  la  connection  with  other 
traiy  to  ber  wishes,  to  make  a  differ-  facts.  Dale's  Appeal,  57  Conn.  143. 
ent  will  and  disposition  of  her  prop-  %.  In  re  Mitchell's  Estate,  43  Minn. 
erty  from  what  she  would  have  done  if  73 ;  Carter  v.  Dixon,  69  Ga,  81.  In- 
ieft  entirely  to  her  discretion  and  judg-  fluence  arising  from  social  relations, 
meat;  that  her  free  agency  and  in(£-  mutt  be  allowed  to  have  its  natural  ef- 
pendence  must  be  overcome,  and  that  feet  upon  wills;  and  there  can  be  no 
she  must,  by  some  domination  or  con-  presumption  of  its  unlawful  exercise, 
trol  exercised  over  her  mind,  have  merely  from  the  fact  that  ii  may  be 
known  to  have  existed,  and  to  have  af- 
fected the  testator's  mind.     Sechrest  v. 

or  too  weak  to  resist."  Edwards,  4  Mete.  (Ky.)  163. 

MJnry. — Where  the  evi-         B.  Seguine  i'.  Seguine,  4  Abb.  App. 

dence  tends  but  slightly  to  show  undue  Dec.  (N.  V.)  191;  Man  f.  McGlynn, 

influence,  it  is   insufficient  to  tell  the  S8  N.  Y.  370;  RolJwagen  v,  RoUwagen, 

'  jury  tbat  Undue  influence  is  improper  63   N.   Y.   531  ;  Barnes  v.  Barnes,  66 

influence  exerted  to  induce  the  testator  Me.  197. 

to  dispose  of  his   property   otherwise        4.   Schouler  on  Wilts  (2d  ed,),  {  333. 

than  he  would  have  done  had  it  not  Davis  v.  Calvert,  ^  Gill  &  J.[Md.)3ii; 

been    exercised,    and  in    determining  35  Am.  Dec.  383,  which  holds  that  the 

whether  such  influence  existed,  all  the  question   is   to  be   determined   by   the 

circumstances   should   be  considered,  jury  on  all  the  cl re um stances- 
Such  instruction  la  too  general,  and  is         B.  Thompson  v.  Kyner,  65  Pa.   St. 

not  clear  and  free  from  doubt.    Myers  379.     See  TESTAMBNTARvCAPACiTr, 

V.  Hanger,  98  Mo.  433,   The  undue  in-  vol,  3^,  p.  970. 
fluence  to  affect   a  will  must  be  con-        A.  Cafacitv,  vol.  3,  p.  733. 
aected  directly  with  its  execution,  and         T.   Hannigan's    Estate,    Myr.    Prob. 

tpecially  directed  in  favor  of  certain  Rep.  (Cal.)  135. 
37  C.  of  L.— 33                           497 
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In  wuir  UNDUE  INFLUENCE. 

Undue  influence. and  weakness  of  mind  are  frequently  found  to- 
gether, but  they  have  no  necessary  connection  with  each  other. 
They  should  not  be  confused  ;  neither  should  influence  and  total 
incapacity  be  confounded,^ 

d.  Coercion  a  Necessary  Element.  —  Undue  influence  is 
not  only  something  from  without,  but  it  is  a  force  which  operates 
upon  the  will,  and  is  not  an  appeal  to  the  judgment.^  It  has  been 
said  that  there  is  in  it  an  element  of  wrong,*  although  no  fraud 
need  be  present.*  It  has  been  held,  however,  that  there  must  be 
either  fraud  or  "contrivance;""  that  is,  there  must  exist,  either 
actually,  or  in  presumption  of  law,  something  more  than  the 
unconscious,  involuntary  influence  which  one  may  exert  upon 
another  who  respects  or  loves  him.  Mere  acts  of  genuine  kind- 
ness or  attention  are  not  undue  influence,  whatever  their  effect 
may  be,* 

e.  What  Influence  not  Undue.— Suggestion  and  advice 
addressed  to  the  understanding  and  judgment  never  constitute 
undue  influence,'  neither  does  solicitation,"  unless  the  testator  be 
worn  out  with  the  importunities  so  that  his  will  at  last  gives  way.* 
Even  earnest  entreaty,'**  importunity  and  persuasion '  *  may  be  em- 
ployed, as  well  as  appeals  to  remember  past  kindnesses  or  to  relieve 

1.  Bigelow's  Jiu-Dxan  on  Wills  (6th  ine  hig  better  judgment,  are  not  undue 

Am.  ed.J,  p.  66;  Schouier  on  Wills  (2d  Influence.  Tucker  v.  Field,  5  Redf.  (N, 

ed.),  4  251  a;  Tobin  i..  Jenkins,  39  Ark.  Y.)   139.     Where  the  court  below,  on 

151 ;  Dexter  i>.  Codman,  i^  Mass.  431.  the  trial  of  an  iseue  to  establish  a  will, 

liiey    ™^   ''^  conflidered    together,  instructed  the  jurj'  that,  if  induced   bj 

however.     Wilson's  Appeal,  99  Pa,  St.  fair  argument  or  kind  offices.  It  might 

545.  be  valid,  it  was  held  no  error.  Rogers 

3.  Schouler  on  Wills  (zd  ed.),  $  339.  v.  Diamond,  13  Ark.  474. 

>.  Schouler  on  Wills  (3d  ed.),  f)  337  ;  The  mere  iuggestion  to  a  testator 
Harrison's  Will,  i  B.  Mon.  (Kj.)  351  ;  tbat  an  indicated  testamentsrj  pro- 
Tucker  V.  Field,  sRedf.  (N.  Y.)  :&>.  vision  would  be  productive  of  justice 

4.  Stewart  V.  Elliott,  2  Mackcy  (D.  between  the  natural  objects  of  hie 
C.)  307;  Davis  IJ.  Calvert,  5  Gill  &  J.  bounty,  is  not  undue  influence.  Elkin- 
(Md.)  301;  3C  Am.  Dec.  383.  ton  i>.  Brick,  44  N.  J.  Eq.  154. 

6.  Lowe   V.    Williamson,    2    N.     J.  B.  Wait  i^.  Breeze,   18  Hiin  (N.  Y.) 

Eq.  88.  403;  McDaniel  v.  Crosby,  19  Ark.  533; 

e.  Earl  of  Sefton  v.  Hopwood,  1  F,  Sutton  v.  Sutton,   5  Harr.  (Del.)   459. 

&  F,57S;  Chaplin  on  Wills  101;   Kerr  S.  Schouleron  Wills  (2d  ed.),(  331 ; 

V.  Lunsford,  31  W.  Va,  659;  Matter  of  Davis  ■v.   Calvert,  5  Gill  &  J.   (Md.) 

Gleespin,  36  N.   J.   Eq,  523;  Bush  11.  30a;  25  Am.  Dec.  282. 

Lisle,   89  Ky.  393;  Chaplin  on  Wills  10.  Robinson  t.  Stuart,  73  Tex.  367. 

103.     But  if  the  apparent  acts  of  kind-  11.  Williams'  Estate,  13  Phila.  (Pa.) 

ness  are  shown  to  be  part  of  a  crafty  302 ;  Gilreath  f.  Gilreath,  4   Jones  Eq. 

arrangement  to  procure  the  wilt,  they  (N.  Car.)  143;  Schofield  is.  Walker,  58 

will  constitute  undue  influence.    Taw-  Mich.  96 ;  McCoon  *.  Allen,  45  N.J. 

ney  v.  Long,  76  Pa.  St.  106.  Eq,  708. 

T.  Tunison  v.  Tunison,  4  Bradf,  (N.  The   mere  fact   that  the  mind  of  a 

3;  Newhousei'. Godwin,  17  Barb,  testator   has   been  influenced  Ijy    the 

.)  236;  Rabb  V.  Graham,  43  Ind.  arguments  or  persuasions  of  the  person 

i\  Yoe  V.  McCord.  74  HI.  33;  Lucas  ■v.  to  be  principally  benefited  by  the  will. 

Cannon,  13  Bust)  (Ky.)  650;  Wise  i>.  however  Indecorous,  indelicate,  or  im- 

Foote.  8;  Ky.  10.  proper  they   may   be,   will   not,  ordi- 

Constd era t ions  addressed  to  a  testa-  narily,  in  the  absence  of  fraud,  vitiate  a 

tor's  good  feeling,  and  simply  influenc-  will.  But  it  mutt  be  tbe  will  of  a  testa- 


Y.)i38; 
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distress.'  The  amount  of  pressure  allowable  in  each  case  will  de- 
pend largely  upon  the  relations  of  the  parties.*  The  criterion  in 
every  case  is,  Is  the  influence  irresistible?  If  it  is,  the  will  is  not 
the  instrument  of  the  testator,  and  it  cannot  stand.  If  it  is  not, 
the  influence  is  not  undue,  and  its  existence  is  immaterial,  even 
though  the  testator  did  in  fact  yield  to  it,  and  executed  his  will  in 
accordance  with  its  dictates.^ 

Thus,  flattery  may  be  undue  Influence  or  not,  according  to  its 
effect  upon  free  agency.* 

On  the  other  hand,  physical  violence,  and  threats  of  such  vio- 
lence— if  sufficient  in  amount  and  actually  operative — are  always 
undue  influence.* 

The  fact  that  one  passively  encouraged  the  testator's  resent- 
ment towards  another  does  not  establish  undue  influence.*  It  is 
said  to  be  immaterial  whether  or  not  the  influence  was  consciously 
exercised  by  the  person  influencing,' 

/.  When  Exerted.— The  influence  exerted,  to  be  legally 
operative,  must  be  in  existence  and  effect  at  the  time  of  the  mak- 
ing of  the  will ;  otherwise  it  is  unimportant.^     By  this  is  meant, 

tor.  however  induced.     Newhouse  v.  carried  to  a  degree  In  which  the  free 

Godwin,  t^  Barb.  (N.  Y.)  236;  Tawnej-  pUy  of  the  tetlator's  judgment,  diecre- 

I'.  Long,  76  Ps.  St.  106.  tion,  or  wishes  is  overborne,  will  con- 

1.  JoncB  V.  Roberts,  yj  Mo,  App.  163.  Etltute  undue  InBuence,  though  no  force 

S.  See  stifra,ib\i  title,  HusbaHd  and  It  citheruKcd  or  threatened.     In  b  word. 

Wife;  Parent  and  Cliitd,  etc.  a  testator  may  be  led,  not  driven,  and 

I.  Leeper  v.   Tajlor,  47    Ala.   32:  ;  hts  will  must  be  the  offspring  of  hU 

Dunlap   V.   Robinson,    sS   Ala.   100  ;  own  volition,  and  not  that  of  another." 

Tvson  V.  Tyson,  37  Md.  567.  In    Dale's    Appeal,   S7    Conn.    143, 

'The  testator  mubt  be  constrained  to  the   court    below,   in   charging    ttic 

do  that  which  was  against  his  actual  jury,  said — the  charge  Ijeing  approved 

(till,  but  which  he  was  unable  to  refuse,  by  the   supreme  court:  "A  moderate 

tir  too  weak  to  reEiet.     Brick  v.  Brick,  and  reasonable  solicitation,  entreaty,  or 

06  K.  Y.   144;  Barnes   v.   Barnes,  66  persuasion,  though  yielded  to.  If  done 

Me.  186.  intelligently,  without   constraint,    and 

Id  Hall   i'.  Hall,   37   L.  J.  P.  ft  M.  from  a  senw  of  duly,  would  not  vitiate 

|o;  L.  R.,  1   P.  &  M.  481,  the  court,  a  will,  in  other  respects  valid." 

by  Wilde,  J.,  said;  "To  make  a  good  4.  1  Greenleaf on  Evidence  (ijthed.), 

will  a  man  must  be  a  free  agent,  but  all  f  638,  and  note;  McDaniel  v.  Crosby, 

Influences  are  not  unlawful.     Persua-  19  Ark.  ^ji- Schouleron  Wills  (3d  td.), 

sion  appeals  to  the  affections  or  ties  o(  ^  330;  Calvert   v.   Dnvie,  5   Gill  &  J. 

kindred,  to  a  sentiment  of  gratitude  for  (Md.)  301. 

past  services,  or  pity  for  future  destitu-  e.  Schouler  on  Wills  (3d  ed.),  4  1:8 ; 

tion,  or  the  like.    These  are  all  legit-  Boyse  v.  Rotsborough,  6  H.  L.  Caa. 

imate  and  may  be  fairly  pressed  on  a  z;  3  Jur.  N.  S.  373 ;  Deaslow  f.  Moore, 

testator.    On  Che  other  hand,  pressure  3  Day  (Conn.)  zi  ;  Moore  v.  BlauveIC, 

of  whatever  character,  whether  acting  15  N.  J.  Eq.  367  ;  Haydock  v.  Haydock, 

on  the  fears  or  the  hopes,  if  so  exerted  33  N.  J.  Eq.  494;  38  Am.  Rep.   3S1;  ; 

as  to   overcome   the   volition   without  Layman  v.  Conrey,  60  Md.  286. 

convincing  the  judgment,  is  a  species  6.  Woodward  v.  Jamea,3Strobh.  [S. 

of  restraint,  under  which  no  valid  will  Car.)  553. 

can  be  made.     Importunity  or  threats,  T.  Schouler  on  Wills  (3d  ed.),  $  331. 

such  as  the  testator  has  not  the  courage  Contra,  Martin   v.  Teagne,   3    Spears 

to  resist;  moral  command  asserted,  (S.  Car.)   360;  Small  i>.  Small,  4  Me. 

and  yielded  to  for  the  sake  of  peace  or  330;  16  Am.  Dec.  3113. 

qniet,  or  of  escaping  from  di«treis  of  8.  Schouler  on  Wills  (id  ed.),  ^  333; 

mind   or   social  discomfort  —  these,  if  Eckert  v.    Flowry,  43   Pa.  St.  46;   In 
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not  that  the  act  giving  rise  to  the  influence  must  be  done  at  that 
time,  nor  that  the  relation  from  which  it  is  presumed  or  inferred 
be  then  in  existence,  but  that  the  effect  of  that  act  or  relation 
must  still  remain.*  It  must  be  a  present  influence,  operating 
upon  the  testator's  mind  at  the  time  he  makes  the  will.  Hence, 
acts  and  relations  of  a  time  quite  remote  {rom  the  date  of  the 
will  are  admissible,  if  they  naturally  give  rise  to  an  inference 
that  the  influence  remained  up  to  the  time  of  the  execution  • 
What  time  will  be  too  remote  will  depend  upon  all  the  circum- 
stances of  each  particular  case.* 

g.  Effect. — Undue  influence  has  the  effect  of  vitiating  a  will 
induced  by  it,*  not  only  as  to  the  beneficiary  in  whose  favor  it 
was  exercised,  but  as  to  all  others."  If  the  will  as  a  whole  was 
not  the  result  of  undue  influence,  but  only  certain  portions,  which 
are  separable  from  the  remainder  of  the  will,  those  portions  alone 
will  be  affected,  while  the  rest  will  stand.*  Thus,  where  undue 
influence  is  used  in  procuring  one  only  of  several  legacies,  it  alone 
is  void,  the  rest  being  untainted.'     It  is  of  course  immaterial  by 

re  Sfaaw's   Will,  ii    Phlla.   (Pa.)   51;  the  existence  of  such  influence  in  1S5;. 

McMahon  v.  "Ryt-Ti,  JO   Pa.  St.    319;  but  not  showing  tbat  it  continued.     It 

WBinwrig;ht'B  Appeal,  89  Pa.  St.  23o;  was    held    that    it    was    too     remote. 

Rutherford  v.  Morris,  77  111.  397  ;  Tay-  Ketchum  v.  Stearns,  76  Mo,  396. 

lor  V.  Wilburo,  ao  Mo.  306;  64  Am.  4.  Schouler  on  Wills(jd  ed.),  ^16; 

Dec.  186.  St.  Leger's  Appeal,  34  Conn.  4^;  91 

1.  Davis  t>.  Calvert,  5  Gill  &  }.(Md.)  Am.   Dec.   135;  Deering's   California 

169;  15  Am.  Dec.  183;  Thompson  v.  Code,   vol.   2,  4    1373;   Ceoreia   Ctide 

K/ner.es  Pa,  St.  379.  (18S3),  J4  2399.1405;  Starr  &  C, ///i- 

I.  The  evidence  that  the  testator's  nois   AnnoL   Stats.,  ch.   148,   par.   a; 

mind  was  failing  at  a  certain  time,  and  .Afax'THa  Comp.   Statt.   (1887},   Prob. 

that  the  son,  who  is  alleged  to  have  Pr.  Act,  (,  434 ;  Ne-w   Tork  Rev.  Stat, 

unduly   Influenced   the   teetator,   then  (7th  ed.),  vol.  4,  $  3613;  OAi'o  Rev.  Stat. 

had  great  Influence  over  him,  is  not  ob-  ( 1886),  ^^  5914,  5929. 

jecttonable,  t>ecause  the  time  was  re-  B.  Schouler  on  Wills  (3d  ed.),  %  334  ; 

mote  from  the  date  of  the  will.     Stwer  Davis  r.  Calvert,  5  GUI  &  J.(Md.)369; 

V.  Hogan,  120  Ind.  317.  3j  Am,  Dec.  T&i. 

Mere  bad  treatment  of  children  on  Where  Improper  influence  Is  used  to 

the  part  of  the   wife  of  the   testator  procure  a  will  to  be   made,  though  to 

many  years  previous  to  the  making  of  the  injury  of  parties  who  do   not  com. 

a  will  disinheriting  them,  does  not  fur-  plain,  It  ougbt  not  to  be  established, 

nish  a  rea»on  for  Impeaching  its  valid-  Brown   v.  Moore,   6  Yerg.    (Tenn.) 

i(y.  It  should  be  followed  up  by  proof  371. 

showing  that  undue  Influence  was  ac-  a.  Bigelow's  Jarman  on  Wills   (6th 

quired  by  the  wife  in  consequence,  and  Am.  ed.J,  p.  49;   Schouler  on  Wflla  (3d 

that  the  Influence  continued  down  to  ed.),  4  348;  Trlmlestown  r.  D'Alton,  i 

the  time  when  the  will  was  executed,  D.  &  C.  85 ;  Hippesley  -v.  Homer,  T.  & 

Tingley  v.  Cowgill.  48  Mo,  391,  R.  48,  n ;   Guillamore  v.  O'Grady,  3  J. 

I,  On  the  question  of  whether  a  wife  &  L.  310;  Allen  v.  M'Pherson,  1  H.  C 
unduly  influenced  her  husband  to  Cas.  308;  11  Jur.  7S5 ;  Rockwell's  Ap- 
make  a  will,  evidence  of  their  relations  peal,  54  Conn.  119;  Baker's  Will,  1 
eight  yean  before  the  will  was  made  Redf.  (N.  Y.)  179;  Eastis  v.  Mont- 
was  held  to  have  been  properly  ex-  gomety,93  Ala.  399;  Fiorey  r.  Florey, 
eluded,  Batchelder  v.  Batcbelder,  139  24  Ala,  341.  So  provided  In  Georgia, 
Mats.  I,  by   statute.     Georgia    Code    (1S83),  4 

In  ■  suit  to  set  aside  a  will  executed  3400. 

In    1866  00  the  ground  of  undue  in-  1.  Harrison's  Appeal,  48  Coon.  304; 

fluence,  evidence  was  offered,  showing  Matter  of  Welsh,  i   Redf.  (N.  Y.)  330. 

eoo 
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bwnit.  UNDUE  INFLUENCE. 

whom  the  influence  was  exerted,  whether  by  a  beneficiary  or  an 
outsider.* 

%  How  Eitabllihed. — Undue  influence  in  wills  is  either  estab- 
lished by  proof,  or  arises  out  of  presumptions  of  law.  The  latter 
— presumptive  undue  influence — will  be  considered  hereafter.  In 
studying  the  former,  we  must  first  determine  upon  whom  rests 
the  burden  of  proof. 

a.  Burden  of  Proof. — However  it  may  be  on  principle,*  it 
is  held  by  the  cases,  almost  if  not  quite  universally,  that  the  bur- 
den of  proving  undue  influence  is  in  ordinary  cases  upon  him  who 
alleges  it.' 

The  one  contesting  the  will  upon  this  ground  must  set  up  the 
undue  inSuence  in  his  pleading,*  and  must  prove  it  by  a  fair  pre- 
ponderance of  evidence.' 

*.  Nature  of  the  Proof. — Direct  proof  of  undue  influence 
is  never  required.*     It  may  be  inferred  from  other  facts  proven.' 

1.  In  rt  Cafaltl,  74  Cal.  p;  Vanval-  163;  Seebrock  v.  Fedawa,  30  Neb.  441 ; 

kenberg  i>.    Vanval kenb«rg,  90   I  n  d.  Stoutenburgh  v.  Hopkins,  43  N.  I.  Eq. 

433;  Raodolphi'.  Lampkiti,9oKv.  551.  i;8i ;  Ewen  v.  Peirine,  s  Redif.  (N.  Y.) 

I.  "The  objectionot  undue  influence  640;  Tyler  v.  Gardiner,  35  N.  Y,  594; 

miTceemat  first  of  the  nature  of  a  Cudney   i^.    Cudnej,   68    N,   Y.    148; 

defense,  of  confession,  and  avoidance  in  Matter  of  Martin,  98  N.  Y.  193 ;  Green- 

common-law  pleading;  it  virtuallj  ad-  wood  v.  Cline.  7  Oregon  17;  Wilson's 

mils  the  testator's  competency  (though  Appeal,  99  Pa,  St.  541; ;  McMechea  ». 

not  his   entire  soundness  01  bodjr  or  McMechen,   17   W.  Va.  683;  41    Am. 

mind]  and  the  due  execution  of  the  in-  Rep.  6S1;  Coflman  v.  Hedrick,   33  W. 

■tniment,  but  seeks  to  avoid  the  eSect  Ya.  119;  Armstrong  v.  Armstrong,  63 

thereof.  But  in  reality  It  denies  that  the  Wis.  i6z. 

supposed  Willis  thew'illofthesupposed  4.  Coffmsn  i>.  Hedrick,  32  W.    Va. 

testator.   That  is,  instead  of  confessing  119. 

and  avoiding,  it  traverses;   and  as  it  is  B.  Seebrock  i>.  Fedawa,  30  Neb.442; 

for  Che  one  who  ofTers  an   Instrument  Gay  v,  Gillilan,  91  Mo.  350;  Chaplin 

for  probate  (an  Instrument  by  which  on  Wills  115 ;  Boyse  v.  Rossborough, 6 

the  rights  of  widow,  heirs  and  next  of  H.  L.  Cas.  1 ;  3  Jur.  N.  S.  373.     In  this 

kin   under  the   Uw  are   disturbed)  to  last  case  the  Lord  Chancellor  said:  "  Id 

prove  it  to  be  the  true  will  of  the  al-  order  to  set  aside  the  will  of  a  person  of 

leged  testator,  it  should  follow  in  prin-  sound  mind,  It  is  not  sufficient  to  show 

dpie   that  the    burden    of   proof,    as  that  the   circumstances   attending   its 

veil  in  regard  to  undue  influence  as  In  execution  are  consistent  with  the  hy- 

regerd   to   capacity,  should  rest  upon  pothesis  of  its  having  been  obtained  bj 

him."   Bigelow's  Jarman on  Wills  (6th  undue   influence.     It   must  be  shown 

Am.  ed.),  p.  6S.  that  they  are  Inconsistent  vilth  a  con- 

>.  Schouleron  WilU{2ded.),5  139;  trary  hypothesis."     To  the  same  effect 

Bigelow's   Tarman  on  Wilis  [6th  Am.  Is  Whelpley  -v.  Loder,  1   Dem.  (N.  Y.) 

ed.),  p.  68;  Boyse  ?>.  Rosa  borough,  6  H.  368.  ButseeGayr.  Gillilan,  92  Mo.  350. 

LCm,  i;  3jur.  N.  S.  373;  Chaplin  on  e.   Saunders'  Appeal,  54  Conn,  116; 

Wilk   115;    Dunlap   -d.   Robinson,   38  Dale's  Appeal,  ^7  Conn.   143;   Matter 

Ala.  100;  Rockwell's  Appeal,  54  Conn,  of   Blair,  16  Daly  (N.   Y.)  547;   In  re 

119;  Saunders'  Appeal,  54  Coon.  109;  Jackman.  16  Wis,  104;  Frllif.  Turner, 

Dale's  Appeal,  57   Conn.   143;   Rich-  46  N,  J.  Eq.  518. 

inond's  Appeal,  59  Conn.  236;  21  Am.  T.  Marvin  t>.  Marvin,   3   Abb.   App. 

St  Rep.  8s;    Webber   ti.   Sullivan,  s  8  Dec.  (N,Y,)  igs;  /■  re  Jackman,  26 

Iowa  260;  Blood  V.   Pragoff,  79    Ky.  Wis,  104. 

612;  Baldwin  13.  Parker,  99   Mass.  79;  Where  it  appeared  that  a 

96  Am.  Dec.  697;  Davis  v.  Davis,  123  dividing  the  property  of  th< 

Mass.  590;   Potter's  Appeal,  53  Mich,  equally  among  her  children 

106;  Jones  V.    Roberta,  37  Mo.    App.  and  two  daughters,  had  been  revoked. 
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The  court  or  the  jury,  as  the  case  may  be,  are  to  draw  the  infer- 
ence from  the  evidence  submitted,*  There  are  certain  facts  and 
circumstances,  however,  which  go  far  toward  establishing  it.  Thus 
the  internal  evidence  of  the  will  itself  is  always  to  be  considered.* 

If  it  appears  that  its  provisions  are  just,'  natural,*  and   reasona- 

tbat  at  that  time  and  subGequently  she  tbe   testator'e   mind.     Middkditch   v. 

was  on  good  terms  with  at  leaat  one  of  Williams,  45  N.  ].  Eq.  736. 

the  daughter*,  that  afterward  she  went  S.  Middieditch  tj.  WtllUms,  45  N.J. 

to  live  with  her  eons,  and  refused  to  Eq.   736,  in  which  Van   Fleet,  V.  C., 

see  the  daughters,  that  she  then  made  while  holding  to  the  principle  stated  in 

another  will  in  favor  of  the  sons  who  the  text,  thus  pointed  out  its  limita- 

were  present  at  the  time,  which  will  tione  ;  "A  will  ma}-  be  contrarjr  to  the 

gave  the  unfilial  conduct  of  the  daugh-  principles  of  justice  and  humanity ;  its 

teri  as  the  onlj  reason  for  disinheriting  provisions  maj  be  shocliingly  unnat- 

them,  although   this  fact  was  clearly  ural  and  extremely  unjust;  neverthe- 

disproved;  it  was  held  that  the  above  less,  it  it  appears  to  have  tieen  made 

facts,  heing  unexplained,  should  cause  by   a   person   of   sufficient  age  to  be 

the  will  to  be  rejected,  and  the  decree  competent  to  make  a  will,  and  also  to 

of  the  surrogate  admitting  It  to  pro-  be  the  free  and  unconstrained  product 

bate    should   be  reversed.     Matter  ol  of  a  sound  mind,  the  courts  are  bound 

Bernsee'a  Will,  17  N.  Y.  Supp.  669;  63  to   uphold    it.     The    courts    must   so 

Hun(N,Y.)6:8;Chaplinon  Wills  100.  treat  papers  of  this  kind  in  order  to 

1.  Parr  v.  Thompson,  i   Spears   (5.  maintain   that   great   principle  which 

Car.)  193 ;  O'Neil  v.  Murray,  4  Bradf.  confers  upon  every  citizen  of  full  age 

(N.  Y.)  311.     It  is  not  error  to  charge  and  sound  mind  the  right  to  do  with 

the  jury  that  facts  and  circumstances,  bis  own  as  he  pleases,  so  long  as  he 

not  the  opinions  of  witnesses,  are  the  does  not  attempt  to  apply  his  property 

primary  evidence.  In  deciding  whether  to  an   immoral  or  unlawful   purpose. 

a  testator  is  competent  on  the  ground  To  same  effect  Is  Kitchelt  v.  Beach,  35 

of  influence  or  incapacity.     Browne  v.  N.J.  Eq.  446;  Webber  v.  Sullivan,  58 

Molliston,  3  Whart.  (Pa.J  139.  Iowa  260. 

When  the  court  has  properly  ex-  While  unjust  provisions  in  a  will 
plained  10  the  jury,  in  a  will  case,  what  may  be  considered  in  connection  with 
would  amount  to  undue  influence,  and  evidence  tending  to  show  undue  influ- 
h as  called  their  attention  to  the  differ-  ence,  such  provisions  alone  will  not 
entclasees  of  testimony  tendingto  show  be  regarded  as  such  evidence.  Hub- 
it,  there  Is  no  error  in  refusing  to  tell  bard  v.  Hubbard,  7  Oregon  43. 
the  jury  that  undue  influence  might  be  Evidence  that  the  distribution  of  the 
inferred  from  certain  facts,  some  con-  property  Is  groesly  unequal  is  tnadmis- 
ceded  and  some  disputed,  which  are  sible,  even  if  offered  in  connection 
kolated  from  other  facts  In  the  case  vrilh  evidence  of  impaired  intellect,  un- 
which  would  aflect  their  force.  Thorn-  less  there  be  evidence  of  actual  undue 
ton  V.  Thornton,  39  Vt,  112.  influence.     Storer^s  Will,  38  Minn.9. 

».  Myers  v.  Hanger,  98  Mo.  438.   In  4.  Fountain  o.  Brown,  38  Ala.   71; 

this  connection,  the  frame  of  the  will  Cornwell  v.  Riker,  3   D  e  m.   (N.   Y.) 

and  the  nature  of  the  testamentary  dis-  354 ;  Cramer  v.  Crumbaugh,  3  Md.  491. 

positions  are  in  themselves  important  If  the  provisions  of  the  will  are  un- 

evidence.      Mitchell    f.    Mitchell,    43  natural  or  unjust,  there  is  an  Indication 

Minn.  73.  of  undue  Influence.     Matter  of  Blair,  16 

In  cases  where  want  of  testamentary  Dalv  {N.  Y.)  540. 

capacity  or  undue  Influence  Is  alleged,  Inhere  a  testator's  will  was  made  in 

It  is  the  duty  of  the  court  to  scan  the  favor  of  his  relations,  when  be  wag  in 

provisions  of  the  will  to  see  whether  full  health,  and  he  afterward,  tlirough 

or  not  they  furnish   any  evidence  of  the  influence  of  a  friend,  made  another 

the  truth  of  the  charges  made  against  will  in  favor  of  such  friend,  when  very 

its  validity.     Standing  alone,  they  are  old  and  out  of  health,  it  was  held  that 

insufficient    to     support    a    judgment  sufficient  ground  was  shown  for  an  issue 

against  the  validity  of  the  will,  but  are  to  determine  the  question  of  undue  in- 

cvtdence  in  determining   whether  or  fluence.  Wilson's  Appeal, gq  Pa.St.  545, 

not  the  will  is  the  free  expression  of  On  an  Issue  of  undue  influence,  the 
602 
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b  vmn  VND  UE  I  NFL  UENCE.  Hnr  ErtaUltlud. 

ble,'  these  facts  will  do  much  to  show  that  it  was  the  proper  will 
of  the  testator.  They  are  of  course  not  controlling,'  and  are  not 
of  themselves  sufficient  to  outweigh  more  direct  proof  of  influ- 
ence, but  they  are  often  important  evidence.  For  the  same  rea- 
son, the  statements  in  the  will  as  to  why  certain  natural  objects 
of  bounty  were  omitted  are  considered.' 

The  relation  of  the  testator  to  one  who  is  alleged  to  have  ex- 
erted influence,  may  be  shown,  including  the  degree  of  affection 
which  the  testator  apparently  felt  towards  him,  and  the  confi- 
dence which  he  reposed  in  him,* 

A  discrepancy  between  the  testator's  declared  intention  and 
the  terms  of  the  will  is  always  a  suspicious  circumstance.* 


that  this  will  was  unnatural  in  its  pro-  1,  But  if  a  testator  Is  legallj  corn- 
vision  b,  and  inconsistent  with  the  du-  petent  to  make  a  will,  and  acia  freely, 
tiei  and  obligations  of  the  testator  to  his  will  cannot  be  impeached,  because 
the  different  members  of  his  famil}',  it  unreasonable,iniprudent,oruDaccount- 
Im poses  upon  (be  praponents  the  dut;  able,  Nicholas  v.  Kershner,  lo  W. 
or  giving  some  reasonable  explanation  Va.  251;  Collman  -v.  Hedrick,  33  W. 
of  its  unnatural  character,  or  at  least  of  Va.  132. 

showing  that   ft  was  not  the  result  of  The  harmony  of  the  will  with  ihe 

mental  defect,  obliquitj,  or  perversion."  testator's  habitual  disposition  and  a(- 

This  was  held  correct.     Matter  of  Bud-  fection  is  worthy  of  much  congidera- 

long,  iSCiv.  Pro.  Rep.  (N.Y.  Supreme  tion.     Allen  v.   Public  Administrator, 

Ct.)  18.    To  the  same  efiect  Is  Gay  I',  i  Bradf.  (N.  Y.)  378. 

Gillilan,  91  Mo.  150;  Harrel  v.  Harrel,  1.  SalUbury  v.  Aldrich,  iiS  111.  199. 

I  Duv.  (Ky.)  ao3.  8.  A  declaration  by  a  testator  la  his 

It  appeared  that  a  testatrix  had  exe-  will,  that  one  of  his  children— a  con- 

cuted  a  will  making  her  lister  her  ben-  testant — has  been  amply  provided  for 

eQciary ;  that  afterward,  while  abroad,  otherwise,  must  have  great  weight  Id 

■tie    executed     another    will,   leaving  determiolng whether  thewill  bears  in- 

property,    part    to    her    sister-in-law,  ternal   evidence  that   it  was   his   free 

vith  whom  she  was  stopping,  part  to  and  voluntary  act,  and  not   procured 

*  niece,  part  to  a  cousin,  a  bequest  to  by  undue  Influence,  it  appearing  that 

the  poor,  and  the  residue  to  her  hus-  he  was  of  sound  mind.  Kingn.  Holmes, 

band.     The  draughtsman  of  the  latter  84  Me.  119. 

will,  who  was  also  a  witness,  testified  4.  Marx  v.  McGIynn,  88  N.  Y.  374. 
that  no  other  person  was  present  when  Evidence  of  estrangement  between  the 
he  received  her  instructions  and  drew  testator  and  a  devisee  is  admissible, 
the  will,  and  no  other  person  except  Mooney  v.  Olsen,  31  Kan.  78, 
the  other  witness,  when  it  was  exe-  On  the  contest  of  awill,  upon  the 
cuted.  The  testatrix  had  not  pre-  ground  of  undue  influence,  evidence  is 
viously  been  on  good  terms  with  her  admissible  that  the  testator  always 
sister-in-law,  but  It  appeared  that  after-  treated  the  stepmother  of  his  grand- 
ward,  when  she  fell  sick,  she  sent  for  children,  who  were  disinherited,  In  a 
her.  The  sister-io-law  thereupon  friendly  manner.  Staser  v.  Hogan,  lao 
came   and   took   the   testatrix   to    her  Ind.  i\ft. 

home,   where  she  died.     It  was   held  In  Canada's  Appeal,  47  Conn.  450, 

that  the  evidence  did  not  warrant  any  it  was  held   that  the  feeling— whether 

inferenceof  undueinfluence.    McDon-  kindly  or  not — of  the  testator  toward 

aid's  Estate,  130  Pa.  St.  480.  the  legatee  might   be  shown,  and  that 

Where   a  testator's  mind  was  very  for  this  purpose  the  files  and  records  of 

feeble,  an  unnatural  and  unreasonable  a  suit  brought  in  chancery  between  the 

disinheriting  of  one  who  would  be  ex-  parties  to  set  aside  a   conveyance    as 

pected  to  share  the  property,  must  be  fraudulent,  is  admissible. 

shown  to  have  been  freely  and  intelli-  B.  Matter  of   Blair,   i6Daly   (N. 

gently  done,  or  the  provision  will  not  Y.)  54a 
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The  intention,  however,  is  of  importance  only  when  it  exists 
at,  or  near  the  time  of,  the  execution  of  the  will.  A  mere  change 
of  intention,  taken  by  itself,  is  never  evidence  of  undue  influence. 
It  is  only  when  found  in  connection  with  other  suspicious  circum- 
stances that  it  is  important.* 

But  more  important  than  any  other  single  consideration,  upon 
the  question  of  undue  influence,  is  the  condition  of  the  mind  of 
the  testator  himself.  While  the  issue  of  undue  influence  is  quite 
distinct  from  that  of  testamentary  capacity,  the  two  are  com- 
monly found  united,  and  must  be  considered  together.  Some 
authorities  regard  a  partial  incapacity  as  a  prerequisite  to  the  exist- 
ence of  undue  influence,*  Whether  this  is  the  case  or  not,  the 
strength  or  weakness  of  the  testator's  mind  will  often  determine 
whethera  set  of  circumstances,  ambiguous  in  theirnature, amount 
to  undue  influence  or  not.  Hence,  the  mental  and  bodily  health 
of  the  testator,  the  peculiarities  of  his  mind,  his  beliefs  and  prej- 
udices, will  all  go  to  assist  in  the  determination  of  the  question  of 
whether  or  not  he  acted  as  a  free  agent.*  In  the  same  connection 
the  age  of  the  testator  is  an  important  circumstance.* 

Some  cases  may  have  seemed  to  go  even  further,  and  to  regard 
the  burden  of  proof  as  shifted,  by  the  mere  fact  of  the  weakness 
of  the  testator's  mind.  Closely  examined,  however,  they  will  gen- 
erally be  found  to  say  merely  that  a  presumption  of  fact  may 
arise  from  proof  of  weakness  of  mind,  which  should  be  rebutted.' 
In  some  instances,  also,  the  burden  of  proof  may  have  been  con- 
fused with  the  weight  of  evidence.®  Some  of  the  apparent  con- 
flict may  be  explained  on  the  ground  that  testamentary  capacity 
and  undue  influence  are  often  considered  on  the  same  issue.' 

While  it  is  generally  not  necessary  to  show  that  a  testator  of 

I.  The   fact   that   a   will   wag   made  Shaller  v.   ButnBlead,  99  Mbeb.  i3i  ; 

about  >i I  weeks  after  the  testator  had  Giiffilh  r.  Diftenderffer,   jo  Md.  480; 

drawn  a  totally  different  one,  in  accord-  Hajdock  u.  Haydock,  33  N.  ].  Eq.  494; 

ance  with  a  draft  made  by  his  father,  is  38  Am.  Rep.  38s ;  /»  re  Hess'  Will,  48 

no  evidence  that  the  latter  will  wag  the  Minn.  504 ;  Coleman  v.  Robertson,  17 

result  of  undue   influence.     Mason   i>.  Ala.  84. 

Williams,  53  Hun  {N.  Y.)  40a.  4.  The  execution  of  a  will  by  one  of 

In   determining   questionE  of  undue  advanced  age,  impaired  sight  and  hear- 

inliuence,  the  importance  of  a  change  of  ing,  should  be  scrutinized  for  traces  of 

lestamentarv   intention   depends   upon  undue  influence.     Weir  i>.  Fitzgerald,  1 

Its   connection  with   other  factg.     It  Bradf.  (N.  Y.)  4J. 

made  upon  a  reason  satisfactory  to  the  B.  Where  the  testator  Is  of  weak 
testator,  although  not  so  to  the  court,  judgment,  and  the  amount  of  the  legacy 
it  furnishes  no  ground  for  setting  aside  great,  a  strong  presumption  of  undue 
Ihe  will.  The  only  question  is,  was  influence  will  arise.  Such  presumption 
the  will  the  free  act  of  a  competent  can  be  rebutted  only  by  evidence  show- 
testator —  not  whether  its  provisions  (ng  the  will  to  be  such  as  a  person  of 
were  Inequitable.  Horn  v.  Pullman,  average  mind,  morals,  ana  family  lore 
;>  N.  Y.  369.  might  be  willing  to  make.     Walker  v. 

1.  Schouler  on  Wills  (3d  ed,),  f  336;  Hunter,  17  Ga.  413. 

Article  on  "  Some  Views  of  Insanity,"  t.  See  Burdkn  tyr   Proof,  vol.   a, 

by  Hon.  Geo.  M.    Curtis,  2  Yale  Law  p.  655. 

Joumali87.  7.  Schouler  on  Wills  (ad  ed.),  ( 

1.  Myers  v.   Hanger,  98  Mo.  433;  240. 
604 
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full  testamentary  capacity  understood  his  will,  or  that  it  was  read 
over  by  or  to  him — a  person  being  presumed  to  know  fully  the 
contents  of  an  instrument  which  he  has  signed  * — it  has  been  held 
otherwise  in  case  of  the  wills  of  aged  persons  and  those  of  feeble 
mind,  and  proponents  have  been  required  to  produce  affirmative 
proof  of  these  facts.* 

(i)  Declarations  of  Testator. — Questions  as  to  the  admissibility 
of  the  declarations  of  a  testator,  as  evidence  to  prove  undue  influ- 
ence, have  been  often  before  the  courts.  While  there  is  on  some 
points  a  lack  of  uniformity  in  the  decisions,  the  true  rule,  and  the 
one  generally  accepted,  seems  to  be  that  they  are  admissible  for 
the  purpose  of  proving  the  condition  of  the  testator's  mind,* 
whether  that  condition  be  permanent  or  temporary,*  his  intention,* 
his  idiosyncrasies,  ideas,  and  beliefs,*  and  his  relations  with,  and 

1.  Bigelow's   Jarman   on   Wills   (3d  4.  Shaiterr.  BumGtead,99  MaaB.  iiz. 

ed.).  P-70-  »-  GBrdner  ii.  Frieze,  i6  R.  I.  640; 

On  a  question  of  undue  inSuence.the  Matter  of  Blair,  16  Dalj  (N.  Y.)  540; 
trial  judge  rejected  certain  clauBCB,  Neel  v.  Potter,  40  Pa.  St.  4S3. 
on  the  ground  that,  "The  court  findg  Thus  statementa  made  bj- the  testa- 
there  is  no  EufScient  proof  to  show  that  tor  a  considerable  time  previous  to  the 
the  same  were  made  a  part  of  the  will  ezecullon  of  the  will,  that  he  intended 
by  the  direction  or  with  the  knowledge  to  make  a  diapoeition  of  his  property 
of  the  testator;  and  go  the  court  finds  similar  to  that  in  the  will  areadmissf- 
the  words  above  recited  are  not  a  [ 
of  the  wilL"  This  was  held  error. 
the  presumption  la  that  a  man  knows  not  subaequent  statementa  of  a  contrary 
the  contents  of  the  instrument  which  intention.  Muir  ?.  Miller,  7a  Iowa  585, 
he  signs,  and  the  burden  of  proof  !a  on  But  it  has  even  been  held  that  dec- 
the  contestant.  Rockwell's  Appeal,  54  larations  made  three  weeks  after  the 
Conn.  I  ig.  execution  of  a  will,  expresalng  dissatlt- 

It  is  not  enough  to  justify  a  court  in  faction  with  it,  are  Bdmiasible.  Par- 
denying  probate  to  a  will,  that  it  does  sons  v.  Parsons,  66  Iowa  754. 
not  appear  afBrmatively  that  it  was  The  mere  circumstance  that  a  will 
read  over  by  or  to  the  teatator,  it  not  differs  In  its  tenor  from  the  testator'a 
appearing  that  it  was  not  read  over  to  previously  expressed  intentions  is,  by 
or  by  him,  and  U  appearing  that  he  itself,  of  no  importance  as  showing  un- 
could  have  read  it  and  understood  its  due  influence;  although  In  connection 
contents.  Kahl  v.  Scbober,  35  N.  J.  Eq.  with  other  facts.  It  may  become  algnlfl- 
461.  See  also  Pettea  f.  Bingham,  10  cant.  Woodi',  Bishop,  i  Dem.  (N.  Y.) 
N.  H.  514.  JI3.  But  mere  expressions  of  wishes  and 

1.  Day  V.  Day,  3  N.J,  Eq.  (49.     But  desires,  not  tending  to  establish  undue 

ptoof  of  Instructions  for   making   the  influence,  are  Inadmisalble.     Ryman  v. 

will,  or  reading  it  over,  is  not  indlspen-  Crawford,  86  Ind.  361. 

■able.     Its  place  may  be  supplied  by  8.  Shaileri'.  Bumstead,  99  Mass.  ii3. 

other  proof    of  knowledge    or  assent.  Evidence  is  admissible  of  a  testator's 

McNioch  V.  Charles,  s  Rich.  (S.  Car.)  statements  as  to  his  ideas  on  the  aub- 

3I9;  Wortbington  v.  Klemm,  144  Maaa.  ject  of  making  wills,  and  hia  opinion 

167.  that  all  children   should   share   alike, 

B.  Blgelow's  Jarman   on  Wills  (6th  such  declarations  having  reference  to 

Am.  ed.),  p.  71;  Jones  11.  Roberts,  37  Mo.  his  own  plane.     Staser  ii.  Hogan,  i3(» 

App.  163;   Bush  V.  Bush,  87  Mo.  480;  Ind.  207. 

Canada's  Appeal,  47  Conn.  463;   May  But  the  fact  that  a  testator,  previous 

r.  Bradlee,  117  Maaa.  414;  Waterman  to  making  his  will,  had  expressed   sat- 

V.  Whitney,  II  N.  Y.  137;  RobIns6n  v.  Isfaction  with  the  disposition  which  the 

HutchioiDii,    26   Vt.    46;    Herater    *.  lawmade  ofintestate  property, does  not 

Heister,   133  P«.  St.   230;   Griffith   v.  show  undue  influence,   where  the  will 

Dlfienderffer,  50  Md.  4M.  was  reasonable,   deliberately  executed, 
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feelings  toward  his  beneficiaries,  natural  objects  of  his  bounty,'  and 
those  said  to  have  improperly  influenced  him.*  They  may  thus 
be  shown  to  establish  everything  pertaining  to  the  testator  him- 
self, as  distinguished  from  matters  which  go  to  show  the  act  of 
influence.'  These  must  be  shown  by  evidence  other  than  decla- 
rations, which  are  not  admissible  to  prove  the  facts  stated,  unless 
part  of  the  res  gestee^ 

The  cases  seem  to  establish  this  distinction,  and  generally  have 
been  decided  in  accordance  with  the  principle  above.  Departures 
from  it  are  given  in  the  notes.     It  has  been  said,  that  the  influence 

and  remained  unrevoked  for  a  consfd-  of  a  cerUin  person,  charged  with  har- 
rable     period     preceding  his    death,     ing  exerted  undue  InSueuce,  he  could 


Kaul  Ti.  Brown,  17  R.  I.  14.  not  reeUt  her,  and  also  that  shortly  be- 

1,  In  Canada's  Appeal,  47  Conn.  463,     fore  his  death,  he  eajd  he  did  not  know 

declarations  of  the  testator   were  ad-     but  that  he  had  been  deceived  in  dis 


nitted,  tending  to  show  unkindly  and  Inheriting  his  son.     Potter  v.  Baldwin, 

auspicious  feeling  toward  his  benefici-  133  Mass.  437.     But  the  evidence  must 

ary  the  declarations  being  made  several  be  of  declarations  made  near  enough  to 

days  before  and  after  the  execution  of  the  time  of  the  will,  to  furnish  a  reaaon- 

the  will.    Some  of  the  declarations  be-  able  ground  of  inference  of  u    ' 


ing  as  to  the  alleged  unkind  treatment  fluence.    If  made  six  years  before,  tfaey 

of  the   testator  by  the  beneficiary,  It  are    inadmissible.     Bunyard  v.  McEl- 

was  held  that  Che  falsity  of  the  charges  roy,  xi  A!a.  316. 

might  be  shown  to  the  jury,  as  it  would         8.  Middleditch  v.  William*,  45  N,  J. 

tend  to  prove  that  the  alleged  state-  Eq.  716. 

ments  were  not  made  at  all, or  If  made,         4.  Schaller  v.   Bumstead,  99  Mass. 

that  they  afforded  no  true  index  of  the  iT3;Comstock   v.    Hadlyme    Ecclesi- 

testator's  mind.   As  to  the  latter  point,  astlcal  Soc.,  8  Conn.  354 ;  zo  Am,  Dec. 

see  Mills' Appeal,  44  Conn.  484,  which  100;  Gibson   v.   Gibson,  34  Mo.  117; 

follows  the  same  rule.  Waterman  v.  Whitny,  11  N.  Y.  137  ; 

Where  declarations  tending  to  show  61  Am.  Dec.  71 ;  Griffith  v.  DifTenderf- 

unkind  feeling  are  admitted,  evidence  fer,  50  Md.  466;    Rusling  -v.  Rusling, 

of  pleasant  relations  maj  be  shown  In  36  N.  J.  Eq,  603;  Moritz  v.  Brough,  16 

■      "  "   "■  ""  "  r.  1:4.  S.  &  R.  (Pa.)  403  ;   Herster  ts.  Herster, 

399,  it  121  Pa.  St,  339  ;  Hoshauer  v.  Hoshauer, 

was  held  that  declarations  made  a  con-  16   Pa,    St.   404  \  Smith   v.   Fenner,   i 

fliderable  time  before,  should  be  allowed  Gall.  (U.S.)  170, 

to  go  to  the  jury,  who  would  take  the         Declaration*  by  the  testator  that  he 

time  that  had  elapsed  into  account,  in  was  unduly  influenced,  are  not  enough 

determining  their  weight.    Statements  of  themselves  to  warrant  setting  aside 

by  a  testator  made  some  time  prior  to  a  will ;  there  must  be  some  independent 

the  execution  of  the  will,  that  some  of  proof  of  effort  to  Influence  him.     Cud- 

his  children  did  not  treat  him  rightly,  ney  v.  Cudney,  68  N.  Y.  148. 
were  held  admissible  on  the  question         In  HersterK.  Herster,  131  Pa.  St.  15S, 

of  undue  Influence.    Stephenson  v.  Ste-  it   was   held   that   declarations   of  the 

phenson,  63  Iowa  163.  testator   are   admissible  to   show   the 

Statements  of  estrangement  between  condition  of  his  mind,  but  that  the  fail- 

the  testator  and  a  devisee  are  admis-  ure  of  the  trial  court   to  instruct  the 

■Ible.     Mooneye,  Olaen,   13   Kan.  69.  jury  that  the  declarations  of  the   testa- 

The  letters  of  a  testatrix,  written  be-  tor  were  not  evidence  at  all,  as  to  the 

lore  making  a  will,   showing  unkind  fact  of  undue  influence,  is  reversible  er- 

feelings  toward  a  t>eneticiary,  are  ad-  ror.     But  sec   Stephenson  v.  Stephea- 

misaibie.     Robinson  v.  Stuart,  73  Tex,  son,  63  Iowa  163,  where  statements  after 

367.     See  also  Potter  v.  Baldwin,  133  making  a  will, "  I  don't  know  anything 

Mass.  437.  about  it ;  they  got  around  me  and  con- 

9.  Beaublen  r.  Cicotte,  II  Mich.  4;g,  fuddled  me.   It  is  to  lie  done  over  again," 

It  is  proper  to  show  that  the  testator,  were  held  admissible,  to  show  undue  in- 

at  different  times  before  the  will  was  fluence,    Seealso /»  reHolllngsworth'a 

made,  said  that  while  in   the  presence  Will,  58  Iowa  516. 
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must  be  proved  by  evidence  other  than  declarations,  but  that  they 
are  competent  to  prove  the  effect  of  the  influence.* 

Evidence  of  declarations  made  before  the  execution  of  the  will 
is  more  readily  admitted  than  is  evidence  of  declarations  made 
after  execution,  but  there  seems  to  be  no  difference  in  princi- 

Ele.*  Of  course  the  value  of  the  declarations  as  evidence,  depends 
lively  upon  the  nearness  of  the  time  when  they  are  made,  to  the 
date  of  the  execution  of  the  will.* 

{2)  Declarations  of  Beneficiary. — The  declarations  of  one  taking 
beneficially  under  a  will  are  often  admissible  under  the  rules  gov- 
erning admissions  against  interest,  or  as  part  of  the  res  gestm.  If 
offered  on  the  former  ground,  they  may  be  proved,  unless  the 
rights  of  those  who  are  not  parties  to  the  proceeding  would  be 
aflected  by  them,*  in  which  case  they  are  excluded.* 

(3)  Surrounding  Circumstances.  —  The  evidence  admissible 
upon  issues  of  undue  influence  covers  a  much  wider  field  than 
usual  in  judicial  contests.  It  docs  not  differ  in  the  main  from 
that  -allowed  in  the  trial  of  questions  of  capacity,  and  it  may 
be  said  that  all  the  surrounding  circumstances  may  be  shown,* 

Evidence  of  an  exclamation  made  br  B.  Dve   v.    Young.    5,^    Iowa    433; 

a  ie»tator  Khortiy   after  executing  his  Shailer   n.    Bumstead,   99   Mass,   iii; 

will :  "  I   have  not  made  my  will  as  I  BlackweM  v.  Blackwell,  33  Ala.  61 ;  70 

wanted  to;  I  know  I  did  wrong,  but  I  Am.  Dec.  556.    They  are  not  admU- 

could  not  help  it,"  was  held  admiBsible  sible  if  made  by  legatees  not  parties  to 

to  show  actual  undue  influence,  and  that  the    proceeding,  Carpenter   v.  Hatch, 

he  WBB  in  a  condition  to  be  easllv  influ-  64  N.   H,  573;  nor  if  made  before  the 

enced.  Dennis  J'.Weekes,si  Ga.i4.  See  execution   of  the   will.     In    re  Ame»' 

alio  Howell  f.  Barden,  3  Dev.(N.  Car.)  Will,  51  Iowa  596.     But  if  they  are  the 

441;  Raj  T>.  Ray,  98  N.  Car.  566.  statementa  of  the  executor  and  prind- 

1.  Stephenson    ti.     Stephenson,    61  pal  legatee,  they  areadmiaEible  toaHect 

Iowa    163  ;  1   Rcdiield   on   Wills    (3d  his  own    interest,  even   though  he  ia 

^■)*55S-  '">'  ^  P""*?  *°  ^^  record.     Morris  v. 

%  Bfgelow's   Jarman   on  Wills   {5lh  Stokes,  »i  Ga.  552. 

Am.  ed.),  p.  71 ;  Shailer  v.  Bumstead,  S.  In  Mooney  v.  Olsen,  11  Kan.  77, 

99MaM.  113.  the  court,  by  Brewer,  ].,  said:   "The 

S.  Schouler  on  Wills  (3d  ed.),  §  243 ;  question  of  undue  influence  is  one  of 

Shailer  v.  Bumstead,  99  Mass.  112.  peculiar  character.     .                Was  the 

4.  Matter  of  Budlong,  18  Civ.  Pro.  mind  strong  or  weak  i     Clear  of  com- 

Rep.  (N.  y.  Supreme  Ct.)  11;   Lewfi  preheniion  or  only  feebly  graipfng  the 

V.  Mason,  109  Mass.  169;  Jackson  v.  facts  suggested  ?     Was  the  will  resolute 

Jackson,  31  Gs.  325;  Crocker  V.  Chase,  and  firm   or  enfeebled   by  disease  and 

57  Vi.  413.  bodily  weakness  ?    What  prompted  the 

On  the  trial  of  the  question  of  undue  making  of  the  will  P  Was  it  the  thought 

inSuence.  the  fact  that  a  statement  was  of  the  testatrix,  or  the  suggestion  of  tn- 

made  by  a  legatee  that  he  and  another  terested  parties  P  What  influences  were 

legatee  "  had  got  the  will  fixed  as  they  brought  to  bear  to  secure  its  execution 

wanted   it     .     .     .    that  they  had   got  or  the  disposition  of  any  specific  prop- 

it  fixed  now  with  a  man  putIn  aaciecu-  erty  ?     These  are  inquiries  al way f  diffi- 

utor,  who  was  not  afraid  of  John  Saun-  cult  of  solution,  made  more  so  by  the 

ders  [the  contestant],"  is  admissible  for  fact  that  the  parties  most  competent  to 

two   purposes,   as   an   admission   of  a  give  ItiforTii alio n  are  the  ones  mo!:t  In- 

fact  In  Issue,  and  as  affecting  the  credl-  terested   to  withhold   it.     To  fully  in- 

bili^  of  the  legatee  as  a  witness,  and  It  form   the  jurv  they  Rhould  know  the 

is  in  the  discretion  of  the  court  to  allow  condition  of  the  testatrix's  mind  at  the 

the  evidence  to  be   put  in   before  the  timeof  the  execution,  the  circumstances 

legatee  goes  on  the  stand.     Saunders'  attending  the  execution,  the  relations 

Appeal,  54  Conn,  108.  and  affections  of  the  testatrix  and  such 
007 


^aovGoOt^lc 


la  wiUfc  UND  UE  I  NFL  UENCE. 

including  the  relation  of  the  testator  to  those  about  him,*  when 
and  in  whose  presence  the  will  was  made*  and  whether  or  not 
the  will  was  secretly  made  or  kept  secret — always  a  suspicious 
circumstance.'  The  jury  are  to  draw  their  inferences  from  such 
circumstances,  and  if  there  be  no  confidential  relationship  between 
the  testator  and  the  one  alleged  to  have  exerted  influence,  it  is 
the  duty  of  the  court  to  charge  them  in  general  terms,  leaving 
it  for  them  to  draw  conclusions  from  the  facts  proven  * 

3.  Effect  of  Confidential  Belatioiuhip — The  General  Svle. — The 
effect  of  confidential  relationship  on  undue  influence  in  wills  has 
already  been  cursorily  noticed.*  We  are  now  to  trace  the  rules 
in  detail,  and  note  their  application  to  the  various  kinds  of  fiduciary 
relations. 

While  the  doctrine  of  presumptive  undue  influence  is  generally 
recognized  in  the  case  of  transactions  inter  vivos,  no  uniformity  of 
opinion  exists  in  the  case  of  wills.  In  spite  of  the  confusion  caused 
by  loose  statements  of  the  principles,  it  is  possible  to  trace  three 
distinct  doctrines,  each  supported  by  authority.  The  first  is  that 
no  presumption  of  law  arises  from  the  existence  of  a  fiduciary  re- 
lation, but  that  undue  influence  is  to  be  inferred,  if  at  all,  from 
the  facts  of  the  case.*    At  the  same  time,  the  fact  of  relationship 

other  matters  as  tend  to  show  what  dis- 
position, if  In  health  and  strength  and 
uninfluenced,  she  would  probably  have 
made  Ot  her  property.  This  opens  K 
broad  field  of  inquiry  and  gives  to  such 
a  contest  over  a  wilt  a  wider  scope  of 
investigation  than  eiiBts  in  ordinary 
litigation." 

Where  it  is  shown  that  a  testator  in  one    who   took    immediate    en  a  rge 

•ound  mind,  though  In  feeble  health,  thereof,  did  not  read  it  to  subscribing 

was  alone  with  the  scrivener  when  he  witnesses,  and  told  the  children  of  the 

Kve  the  Instructions  for  the  will ;  that  testator,   when    the    tatter    afterward 

was  not  under  any  reetraint  ;  and  called  for  his  will,  not  to  mind  him,  as 

that  for  three  years  previoueiy  he  had  he  was  crazy,  were  held  admissible  to 

Intended  to  make  a  disposition  of  his  show  fraud  or  undue  influence.    /■  re 

property  like  that  of  the  will,  it  was  Hoi  lings  worth's  Will,  j8  Iowa  526. 

held    to  justify   probate,   though   the  But   where  the    proponent  satlsfac- 

beneliclaries    had    notice  and    oppor-  torily  accounted  for  the  secrecy  main- 

tunity  to  exert  undue  influence.    Ewen  tained  as  to  the  execution  and  existence 

V.  Perrine,  5  Redf.  (N.  Y.)  640.  of  a  will,  not  unreasonable  in  i«  pro- 

The  fact  that   a   testator   has   been  visions,  it  was  held  that  any  presump- 

Induced  to  make  a   new  will,  by  false  tion    of    undue    influence  that   might 

representations  as  to  the  contents  of  an  arise  was  overcome.     Brick  v.   Brick, 

existing -will,  is  a  proper  element  in  the  43    N.  ].  Eq.   167.     See  also  Schouler 

consideration  of  the  question  of  undue  on    Wills   (2d  ed.),   I)   231;   Children's 

influence,  although  the  new  will  may  Aid.  Soc.  v.  Loveridge,  70  N.  Y.  387; 

-    -    laterialiy  vary  from  the  former  one  Harrington  v.  Stees,  S2  III.  co;  25  Am. 


srste""m 

ot  on  friendly  terma  with  his 
•  of  the  contestants.     Staser 

V.  Hogan,  uo  Ind. 

a.  Ewen  v.  Perri 
640. 

B.  Matter  of  Blal 
54"- 

The  facts  that  a 

207. 
ine,  5 

Ir,  16 

Redf.  (N.  Y.) 
Daly  (N.  Y.) 

wilt' 

was  written  by 

false  representaiions.     Moore  v.  Blau-     25  Am.  Rep.  303;  Coffin  v.  Coffin,  13 
velt,  IS  N.J.  Eq.  367.     See  also  Green-     N.  Y.  9;  80  Am.  Dec.  235. 
wood  I'.  Cllne,  7  Oregon  17.  4.  Dale's  Appeal,  57  Com 


1.  The  manner  in  which  the  testator  5.  See   lufra,  this   title,  Kiiida  ef 

and  his  family  lived   together,  may  be  Undue  Infiuence. 

shown,  as  well  as  the  fact  that  his  son  S.  Schouler  on  Wills  (id  ed.},  (  34^; 

conducted  hla  business,  and  that  this  Perry  on  Trusts  (4th  ed.),  ^  102;  Bige- 
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wfli  C3HSC  tkc  comrl  to  scmtinixe  the  iDstmmcnt  with  givat  cue' 
TUs  wiB  be  so  cm  tboi^  the  wilt  be  not  in  hkvor  of  the  one 
aBcged  to  hxvc  inflnenced  the  testator.*  The  second  doctrine 
pbcrs  wiils  and  tiaasactioiis  imtrr  rrnw  upoa  the  suae  footing  in 
this  i^ard.  nd  makes  the  former  subject  to  the  rales  alreadj'  laid 
down  as  appiyii^  to  the  Utter*  The  presumption.  hoii'«\'er, 
which  the  law  raises  may  he  rebutted  bj'  the  proof  described  under 
the  head  <rf  the  third  doctrine  The  thin)  view — and  the  one  per- 
haps baring  m  itsade  tiic  weight  of  reason  and  authority' — is  that 
the  fact  of  fiduciary  rdation^p  alone,  does  not  give  rise  to  a 
pfEsomption  of  undue  influence,  but  that,  if  combined  with 
other  drcumstanccs  tending  to  show  imposition,  such  a  pre- 
sumptioa  docs  exist*  Such  circumstances  would  be  the  fact 
that  the  one  in  confidential  relationship  drew  the  will,  or  caused 
it  to  be  drawn,  in  his  own  favor,*  that  the  testator  was  of  weak 

low'i  Jamun  on  WOb  (6th  Am.  «L\  not  excrci*e  vach  dontinaiioa  or  con- 

pt  69:  Kspham'*  Principles  of  Equitr  tioi  orcr  hU  mind  as  to  coratisin  him 

;4th«d-  .^  J31.  S36:  Pu^Hr.  Lairlna.  to  do  what  w«t  agaimt  hU  wUI."     in 

1^  R.  3  P.  &  M.  ^ :  Had«>D  r.  Weath-  this  cue  th«  charge  of  the  coort  bek>w 

crill.  5  Dc  &  H.  ft  G.  jpt;  Honh   r.  waa  held   a  correct   atatemenl  of  th« 

KB<n[.87  N.  Car.  483; Leer.  Lee,  71  law:  **  If  a  paper  U  executed  with  the 

N.Car.  vgf.  Wriglit  r.  liowe,  7  Jones  rctiuEmIe  formalities  of  a  will  and  the 

'N.  Car.)  41a;  Hemcr  t-.  Henter,  ii6  person  signing  it  Is  *hown  tohaye  iiiffi< 

Pa.Sc6iz.  cient  capacitT  to  make  a  will.  Ute  pre- 

1-  Scbooler  mt  Wills  <id  ed.).  4  246.  sumption  is  that  it  was  executed  falrW 

S.  Matter  of  Welsh,  i  RedL  (N.  YJ  and  without  mistake  or  fraud  until  the 

13S.  contrarj  appears  and  the    burden  of 

S.  Note  bj-  Wajland  E.  Benjamin,  to  proof  is  therefoTe  upon  the  perton  at- 

Thommoo  -v.  Hawks,  14   Fed.   Rep.  leging  undue  influence.    That  burden 

:  Garvin  v.  WUUains,  44  Mo.  476 ;  mav,  however,  be  satisfied,  shifted  or 

...iewell  i-.Swank,84  Mo.4u;  Banta  diBchai|;ed,  whenever  the  business  re - 

,  Willcts,  6  Dem.  (N.  Y.)  ^;  Meek  btions   existing   between  the   testator 

V.  Pern-,  j6  Miss.  iqo.  and  the  penon  speciallj  benefited  by 

4.  Chaplin  on  WUls  96 ;  Bancroft  x:  a  will  or  having  been  shown  to  have 

Otis,qi  Ala.  179;  34  Am.  St.  Rep.  904,  had  part  in  procuring  it  to  be  drawn,  is 

0vtrrulim£   Hoore   i-.   Spier,  80   Ala.  such  as  deitotes   Epecial  confidence  and 

139;   Eastis  V.   MoatgomcTf,  93  Ala.  gives  tothe  partr  so  t>enrfited  Bcontrol- 

393;  Wbeeler  v,  Wbipple,  44  N.  J.  Eq.  ling   influence   over  t  h  e  testator.     In 

141  ;  Mars  n.  McGl^nn,  88  N.  Y.  371 ;  euch  cases,  the  jurj  should  be  fully  sat- 

Matler  of  Smith,  95  N.  Y.  516;  Rich-  lEfled  that  the  relation  had  no  undue 

tnond's  Appeal,  59  Conn.  316  ;  31  Am.  or  improper  Influence  over  the  mind  of 

St.  Rep.  S5.  the  testator,  and  did  not  induceadiffer- 

In  Dale's  Appeal,  57  Conn.  143.  ent  disposition  from  what  would  have 
the  court  said:  "In  certain  cases  otherwise  been  made." 
where  the  natural  objects  of  the  tes-  S.  Dale's  Appeal,  57  Conn.  133.  In 
tatoi's  bounty  are  excluded  from  par-  Richmond's  Appeal,  59  Conn.  3M;  It 
tIcipatioQ  in  his  estate,  where  stran-  Am.  St  Rep.  85,  the  court  said: 
gera  aupplant  children,  and  the  will  is  "  Whenever  a  legacy  Is  given  to  an  at- 
ui  favor  of  his  attending  physician  or  of  torn ev,  confidential  adviser,  guardian, 
the  lawyer  drawing  and  advising  as  or  other  person  sustaining  a  relation 
to  its  provisions,  or  of  the  guardian  of  special  confidence  to  a  testator,  or 
having  charge  of  his  person  or  estate,  whenever  the  individual  who  prepares 
or  of  his  spiritual  adviser  attending  the  instrument  or  conducti  Its  execu- 
him  in  extremii,  the  law  requires  the  tlon,  not  being  a  relative  who  would  in 
l^atee  at  the  outset  to  assume  the  bur-  the  absence  of  a  will  be  an  heir,  de- 
den  of  proving  that  his  influence  did  rives  a  benefit  from  its  proviiloni,  in 
not  overcome  Siefree  ^ency  and  Inde-  either  instance  the  surroundlngclrcum- 
pencleoce  of  the  teatatori  that  he  did  stances  may  be  such  that  a  preiump- 
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mind,*  that  persons  other  than  the  one  influencing  and  the  nec- 
essary witnesses  were  excluded  from  the  room  at  the  time  the 
will  was  made,*  or  that  the  person  in  the  position  of  power  made 
active  personal  efforts  to  procure  the  will  in  his  own  favor* 
To  rebut  the  presumption  thus  raised,  the  proponent  must  show 
that  the  will  was  intelligently  and  freely  made* 

In  order  that  a  relation  be  confidential  within  the  meaning  of 
the  rule,  it  must  be  such  as  to  give  one  a  real  power  over  the  tes- 
tator. If  there  exists  no  superiority  of  knowledge  or  will  power, 
the  principle  does  not  apply.*  The  existence  of  a  confidential 
relationship  and  the  extent  of  the  confidence  reposed  is  to  be  in- 
ferred from  all  the  circumstances."  Many  illustrations  of  the 
views  stated  above  will  be  found  in  the  pages  which  follow  this, 
in  which  are  considered  the  various  relations,  both  those  subject 
to  the  rule  and  those  to  which  it  does  not  apply. 

a.  Attorney  and  Client. — The  doctrines  above  stated  are 
well  illustrated  by  legacies  and  devises  made  by  clients  to  their 

tion,  similar  in  character  in  each  case.  Tor  her  aervices  during  thlg  lim«.     On 

would  naturally  arise  against  the  voli-  application  for  probate,  it  appeared  that 

tion  or  knowledge  of  the  testator;  and  the  woman  had  expressed  an  Intention 

'f,  in  tbts  regard,  the  rules  of  Jaw  are  to  leave  her  property  to  her  niece,  to 

1   correspond   with    those  of  reason,  whom  she  was  attached,  and  that  the 

U.    It 
mitted 
Banta  v.  Willets,  6  Dem. 

'■  The  mere  existence  of  a  confidential  (N.  Y.)  84. 

relation  would  not,  indeed,  in  all  cases,  1.  Matter  of  Soule,  1  Conn.  (N.  Y.) 

and  necessarily,  raise  such  a  presump-  40;  Yardley  f.  Cuthbertson,  108  Pa. 

tion,  especially  when  it  appeared  that  St.  395 ;  56  Am.  Rep.  218 ;  Wilson  v. 

the'opporlunity  of  familiar  and  secret  Mitcnell,  101  Pa.  St.  495. 

communication    and    intercourse    be-  3.  Wheetcr  !>.  W  h  ipple,  44  N.  ]. 

tween  the  testator  and  the  beneficiary.  Eq.  141. 

at  a  time  proximate  to  the  execution  of  «.  Bancroft  v.  Otis,  91  Ala.  286. 

the  will,  WHS  wanting."     See  also  Rid-  \.  Harvej-  v.   Sullens,  46  Mo.  147  ;  3 

dell  v.  Johnson,  16  Grait.  (Va.)  151.  Am-  Rep.  491 ;  Purdy  v.  Hal],  134  111. 

ButlhispresumptiondoeBnot  require,  398;  Breeds.  Pratt,  18  Pick.  (Mass.) 

as  part  of  the  evidence  to  rebut  it,  the  115  ;  Meek  v.  Perry,  36  Miss.  190. 

independent  advice  of  an  outside  party.  B.  Brooks'  Estate,  54  Cal.  471. 

St.  Leger's  Appeal,  34  Conn.  41:0 ;  91  S.  Upon  the  question  as  to  whether 

Am.  Dec.73j.     But  see  I'on/rn,  Post  r.  or  not  a  confidential  relation  existed 

Mason,  91  N.  Y.  539;  43  Am.  Rep.  689.  between  a  testatrix  and  a  beneficiary 

Where    the    circumstances   of   t  h  e  under   a  vill,   the   facts   and   circum- 

great  age  of  the  testator,  and  that  the  stances  Eurrounding  the  relations  of  the 

draughtsman,  her  attorney  and  trusted  parties  are  admisElbte.     If  the  testatrix 

friend,  was   made  a  residuary  legatee,  had  Intrusted  property  to  the  beneli- 

concur,  the  burden  of  disproving  undue  ciar}'.  Its  amount,  situation,  and  char- 

inSuence  is  on   the  proponent  to  show  acter,  and  the  knowledge  of  the  testa- 

that  a  codicil   radically   changing  the  trlx  as  to  It,  are  material,  and  it  ft  error 

residuary   provisions   of  the   will   was  to  rule  out  questions  as  lo  the  value  of 

executed   understandingly.     Matter  of  the  property.     Such   questions   would 

Soule,   31  Abb.  N.  Caa.  (N.  Y.  Surr.  show  the  amount  of  the  conRdencc  re- 

Ct.)  336.  posed,  and  the  reasonableness  of  the  be- 

A   woman   made  a   will,  leaving  all  quest.    For  the  same  reason  the  inven- 

her  money  to  the   family  with  which  tory  and  distribution  of  an  estate  from 

she   had  lived  for  twenty-nfne   years,  which  ihe  testatrix  received  a  part  of 

The  properly  consisted  of  wages   due  her  property,  and  the  testatrix's  assets- 

610 


iuatlfr  the  finding  of  a  jury  that  undue     was  lietd  that  it  should  not  be  admitted 

influence  existed.'^'  The  court 
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attorneys.  They  will  be  closely  scrutinized,*  If  the  attorneys 
draw  the  wills,  it  has  been  held  by  some  courts — but  contrariwise 
by  others — that  they  ix^  prima  facie  invalid  as  being  induced  by 
undue  influence.*  The  advice  of  an  outside  party,  however,  is 
not  a  necessary  part  of  the  evidence  required  to  sustain  them.* 
Whether  the  mere  fact  of  the  professional  relation  raises  a  pre- 
sumption against  them  is,  as  above  indicated,  a  mooted  point.* 
Whenever  a  presumption  arises,  lapse  of  time  and  the  absence  of 
any  attempt  at  revocation,  are  material  circumstances  tending  to 
rebut  it.» 

b.  Physician  and  Patient.— Similar  principles  are  applied 
where  the  will  is  made  by  a  patient  in  favor  of  his  physician.  The 
law  is  especially  strict  where  the  physician  draws  the  will,  or  is 
instrumental  in  procuring  it.* 

c.  Clergyman  and  Parishioner. — Wills  are  often  attacked 
on  the  ground  of  the  alleged  undue  influence  of  priests  or 
ministers.  The  principles  governing  this  class  of  cases  are  not 
different  from  those  already  enunciated.  The  same  jealousy  of 
fraud  and  imposition  is  manifested  by  the  courts,  and  the  same 
diversity  of  view  as  to  when,  if  ever,  undue  influence  is  pre- 
sumed,  is  observed.^     It   is   immaterial  whether,  the   influence 

ment  tests  should  have  been  admitted,  the  pBrtjr  benefited  to  maintain  the 

Richmond's  Appeal,  59  Conn.  ai6 ;  st  validity  of  the  will. 

Am.  St.  Rep.  85.  The  will   of  sn   unmarried  woman, 

I.  Wilson   V.   Moran,   3   Bradr.   (N.  who  left  reUtives,  gave   everything  to 

Y.)  17a.  her   physician.    There   was    evidence 

S.  Sec  cases  cited  supra,  this  title,  tending  to  show  that  she  was  not  of 

Egect  of  Coafidtmtial  Relationshif.  sound    mind,    and    the  physician   ap- 

S.  St.  Leger's  Appeal,  34  Conn.  450 ;  peared  to  have  been  instrumental  in 

91  Am.  Dec.  735.  procuring  the  execution   of  the  will, 

4.  SeejB/fn,  this  title,  i^eefo/ Cow-  The  suspicious  c ire um stances  were  not 
Sdimlial  Relaliomkif,  explained  away  by  proof.     It  was  held 

5.  WlUon  ti.  Moran,  3  Bradf.  (N.  that  the  will  should  be  refuied  admis> 
Y.)  t72.  aion   to   probate.     Peck   -u.   Belden,  6 

e.  See   tupra,   this    title,   Effect   of  Dem.  (N.  Y.)  199, 

Confidential  Rtlationship.  Where  a  will  was  drawn  by  the  phr- 

iDAshwellv.  Lomi,  L..  R.,2  P.  &  M.  sician   and  conlidential  adviser  of  the 

477,  where  one  Dr.  Ash  well,  who  took  testatrix,  devising  him  property  of  con- 

an   interest   of   at   least  £10.000  by   a  siderable  value,  it  was   held  that   the 

will,  was  the  medical  attendant  of  the  burden  of  proof  was  on  the  proponent 

testatrix,  who  had  long  been  suffering  to  satisfy  the  court.that  the  instrument 

from  a  severe  malady  in  a  very  aggra-  was  the  product  of  a  free  and  capable 

TBted   form,  and   was   very  weak,  the  mind.     Crlsfell  v.  Duboia,  4  Barb.  (N. 

court  held  that  although   there  is  no  Y.)  303. 

rule   of   law   which   forbids  a  man  to  T.  See   supra,   this   title,    Efftct  of 

bequeath  his  property  to  his  medical  Confidential  Relationship. 

attendant,    yet   it  is   not   a   favorable  Undue   influence  was  held  not  to  be 

circumstance   for  one   in  such  a  con-  presumed  from  the  relationship  alone 

fidential   position,   with   respect   to   a  in   Figueira  ti,  Taafe,  6  Dem.  (N.  Y.) 

patient  laboring  under  a  severe  disease,  166  ;  M&rx  t>.  McGlynn,  8S  N.  Y.  3c3. 

to    take    a    large  benefit  under    such  Parfitt   t>.   Lawless,  L.    R„  a  P.  &  M. 

paHent's  will,   more  particularly  if  it  463;  41  L.  J,  P.  &  M.  68;  27   L.  T.  N. 

be  executed  in  secrecy,  and  the  whole  S.  31;,  where  the   plaintiff,   a   Roman 

transaction  assumes  the  character  of  a  Catholic  priest,  had  resided   with  the 

clandestine  proceeding,  and  in  such  a  testatrix   and   her  husband   for   many 

cue  the  onus  will  lie  very  heavily  upon  years  aa  chaplain,  and  for  a  part  of  the 
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is  exerted  in  favor  of  the  clei^yman  himself,  or  of  some  outside 
party  or  object.*  The  case  of  the  contestant  is  much  strength- 
ened, of  course,  if  it  can  be  shown  that  the  will- was  written,  dic- 
tated, or  procured  by  the  cler^man.* 

Exhortations  and  appeals  to  duty  are  not  undue  influence," 
If  presumptions  are  regarded  by  the  court  to  have  arisen,  they 
are  rebutted  by  proof  of  fairness  and  free  agency. 

Closely  allied  to  the  influence  of  a  clergyman  is  that  of  a  spirit- 
ualist over-his  disciples.  Its  effect  is  much  the  same,  so  far  as 
the  questions  in  hand  are  concerned.* 

d.  Guardian  and  Ward.— Wills  made  by  wards  in  favor  of 
their  guardians,  or  those  lately  their  guardians,  are  closely  scru- 
tinized, and  according  to  some  decisions,  prima  facte  invalid.* 
This,  however,  is  disputed,  and  represents  only  one  of  the  three 
views  on  this  subject  already  noted.*  It  has  been  held  that  the 
fact  of  guardianship  is  prima  facie  evidence  of  incapacity.' 

e.  Husband  and  Wife. — The  matter  of  undue  influence  in 
wills  made  by  a  husband  or  wife  in  favor  of  the  other  is  beset  by 
peculiar  difficulties.  It  is,  on  the  one  hand,  impolitic  to  allow 
inquiry  into  the  particular  relation  of  the  parties,  and,  on  the 
other,  hard  to   follow  out  such  inquiry,*  but  the  general  princi- 

time  at  confeMor,  which  position   he  In  ber  will,  which  he  dictated,  >he  left 

occupied  at  the  time  the  will  in  dis-  him   a   certain   gum   of   money.    The 

pute  was  made.  There  was  no  evidence  court  held  that  in  such  cases,  where  the 

that  he  had  interfered  in  the  making  will  is  dictated  bj  ao  iutcreated  partj, 

of  such  will,  or  had  exercised  coercion  sustaining  toward  the  testatrix  the  re- 

•over  the   tCEtatrii,  nor   was  it  shown  lation  of  spiritual  adviser,  and  where 

In  the  common  affairs  of  life,  in  busi-  large  bequests  are  made  to  religious 

nets    or    in    anything   else,    that  the  objects,  there  ari«e«  a  presumptioD  of 

testatrix  was  under  the  plaintiff's  con-  fraud  and  undue  influence,  and  it  be- 

trolordominion.  It  was  held  that  there  comes  necessary,  in  order  to  est ablish 

was  no  evidence  to  go  to  a  jury  on  an  the  will,  to  rebut  the  presumption. 

issue  of  undue  Influence.     Natural  in-  S.   Merrill   v.  Rolston.  •{  Redf.  (N. 

fluence,  exerted  by  one  who  possesses  Y.)    jao;    Schofield   i'.  Walker,   58 

it,   to   obtain   a  benefit  for  himself,  is  Mich.  96. 

undue  in  transactions   inter  vivas,   so  4.  Robinson  v.  Adams,  63  Me.  3G9; 

that  gifts   and  contracts  between  cer-  16  Am.  Rep.  473;  Greenwood  f.  Clloe, 

tain  parties  will  beset  aside,  unless  the  7  Oregon  7. 

party  benefited  can   show  affirmatively  A  testator  embraced  splrilualism  so 

that  the  other  party  could  have  formed  that  it  dominated   his  life.    The  man 

«  free  and  unfettered  judgment  in  the  who  influenced  him  to  embrace  it,aIso 

matter:    but    such    natural    influence  induced    him,    through   his  belief,  to 

wfully  exercised  to  obtain  a  become  alienated  from  his  wife   and 

r  legacy.     The  rules,  therefore,  child,  and  make  a  will  in  favor  of  his 

«f  courts  of  equity  in  relation   to  gifts  adviser.     It    was    held   that   the   will 

inter  vivos,  are  not  applicable  to  the  should    be    set    aside.     Thompson   v. 

maklDg  of  wills.  Hawks,  14  Fed.  Rep.  901. 

1,  Matter  of  Welsh,  t  Redf.  (N.  Y,)  B.  Garvin  ■v.  Williams,  44  Mo.  465; 

338;  Redf.  Am.  Cas.  Wilts  506;  Mul-  100  Am.  Dec.  314  ;  Meek  v.  Perry,  36 

ler  V.  St  Louis  HospItBl  Assoc.,  5  Mo.  Miss.  190  ;  Setter   v.   Straub,   1  Dem. 

App.390.  (N.  Y.)a64- 

a.  Matter  of  Welsh,!  Redf.  (N.  Y.)  6.  See    sufra,   this    title,   Efftct  of 

.„   r...   i.rji,.  _^i   -(here  Confidtntial  RalatioHikip. 

:h  of  T.   Breedu.Pratt,  i8Pick.(M««8.)iis. 

He  visited  t.  Boyse  v.  Rossborough,  6  H.   L. 

glous  guide.  Cas.  3 ;  3  Jur.  N.  S.  373.    While  this  ia 
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favmt.  UNDUE  INFLUENCE.  (MUMtUl MaUmuUii. 

pies  prevail.*  It  U  established,  however,  that  there  are  no  pre- 
sumptions arising  from  the  relation.*  It  is  both  natural  and  just 
that  the  husband  or  wife  should  make  generous  provision  for  the 
other,  whose  labor  or  economy  may  have  contributed  much  to 
accumulate  the  property  left  by  the  will.  The  undue  influence 
must,  therefore,  be  alleged  and  established  as  a  fact  by  the  con- 
testant.* 

The  facts  that  a  man  is  attached  to  his  wife,  that  she  guides 
or  even  dominates  him  in  the  ordinary  affairs  of  life,*  or  has 
acquired  an  ascendency  over  him,  do  not  render  his  will,  if  made 
in  her  favor,  invalid."  It  is  her  right  and,  in  certain  cases,  her 
duty  to  use  persuasion  and  importunity  to  procure  a  proper 
provision  for  herself.*  So  far  from  an  influence  being  presumed 
from  her  relation  to  him,  she  may  lawfully  go  much  farther  than 
an  outsider,  and  make  appeals  and  exert  influence  which,  coming 
from  another,  would  be  undue.'     It  is  only  when,  as  a  matter  of 


of  the  parties  will  be  made.     Pierce  v. 

Pierce,   38   Mich.   413 ;  Reynoldi    v.        "f  hat'a  irlfe  aaks  her  hugband  to  ap- 

■     i.ftei:  ■  


Adams,  90  111.  134 ;  33  Am.  Rep.  15.  point  her  an  executor  of  hf«  will,  is  1 

Thus,  where  a  man  just  divorced  mar-  evidence  of  undue  influence  ;  neither  I* 

Tied  a  woman  of  wealth,  who  died  In  a  the  fact  that  the  wife's  siatera,  one  of 

few  weeks,  leaving  him  all  her  prop-  whom  the  testator   was  visiting,  sum- 

ertj,  it  wa*  held  that,  on  the  Issue  of  moned  the  lawyer  of  one  of   them  to 

undue  influence,  a  hroad  latitude  was  assist  the  testator's  counsel  in  drawing 

proper  in  the  introduction  of  evidence  the  will.     Biack  i>.  Foljambe,  39  N.  J. 

ol  their  relations  before  and  after  mar-  Eq.  U4. 

riage.     Potter's  Appeal,  53  Mich.  106.  4.  Schouler  on  Wilts  <id  ed.),  4  136; 

1.  Bigelow's  Jarman   on   Wills  (6th  Small   v.  Small,   4   Me.   130;   16  Am. 

Am.  ed.],  p.  67.  Dec.  153;  Stater's  Will,  18  Minn.  9; 

1.  Bigelow'i  Jarman   on  Wills  (6th  Hughes  v.  Murtha,  31  N.  J.  Eq.  ^38. 

Am.  ed,),  p.  69;  Mason  v,  Williams,  The  rule  U  the  same  where  the  hus- 

EJ  Hun  (N.  Y.)  39S;  Rankin  v.  Ran-  band  is  dependent  on  his  wife,  because 

in,  61  Mo.  395;  Small  f.  Small,  4 Me.  of    his   enfeebled    physical    condition. 

3*3  ;  16  Am.  Dec.  253  ;  Pierce  v.  Pierce,  Meeker  i>.  Meeker,  75  111,  26a 

38Mich.4t3.  D.  If  a  wife,  by  her  virtues,  has  gained 

<.  This  is  a  matter  for  the  jury,  and  such  an  ascendency  over  her  husband, 

they  may  find  that  there  was  no  undue  that  her  pleasure  is  the  law  of  his  con- 

inftience,  even  if  the  provisions  of  the  duct,  such   influence  is  no  reason  for 

will  be  unnatural.     Meeker  -v.  Meeker,  impeaching  a  will   made  In  her  favor, 

7c  II!.  360;  Farr  v.  Thompson,  [  Spear  even  to  the  exclusion  of  the  residue  of 

(S.  Car.)  93.  his  family.     Small  v.  Small,  4  Me.  220^ 

It  is  competent  to  show  that  natural  16  Am.  Dec.  153. 

objects  of  bounty,  as  the  children  of  e  B.  Llde   t'.   Lide,   1   Brev.  (S.  Car.) 

former  wife,  were  excluded  without  ap-  403.     Thus,  mere  proof  thai  a  testator's 

parent  reason.     Mullen  v.  Helderman,  wife  urged  upon  him   the  propriety  of 

B7X.  Car.  471.  leaving  his  property  to  her,  does  not 

Where  a  will  was  contested  on  the  establish  undue  influence.     Hughes  v. 

ground  of  undue  influence  by  a  second  Murtha,  J3  N.  j.  Eq.  188. 

wife,  to  whom  the  testator  gave  most  of  T.  A  will  wiM  not  be  set  aside  on  ac- 

liis  property,  it  was  held  that  evidence  count  of  any  persuasions  or  repreeenta- 

which  alTorded  an  insight  into  the  prl-  tions  of  the  testator's  wife,  while  the 

vale  history  of  the  family,  the  relations  testator  is  at  the  point  of  death,  to  in- 

of  the   testator  with   the  second   wife,  duce  him   to  make  her  a  more  liberal 

■ndthemeansemptoyed  by  hertoalien-  provision  than  he  Is  disposed  to  make, 

ate  bis  affections  from  his  children  b;  although   it  should   appear  that  mich 
3JC.  of  L..— 33                           518 
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In  mat.  UND  UE  I  NFL  UENCE. 

fact,  his  free  agency  is  gone,  and  her  will  substituted  for  his,  that 
the  instrument  is  void.' 

The  same  considerations  apply  in  the  case  of  influence  alleged 
to  be  exerted  by  the  husband  over  the  wife,  except  that  it  will 
be  more  readily  inferred.* 

/.  Man  and  Mistress. — Undue  influence  is  much  more 
readily  inferred  in  case  of  a  will  made  in  favor  of  a  mistress,  than 
of  one  in  favor  of  a  wife.*  The  relation  of  the  parties  may  al- 
ways be  shown,*  and  it  is  error  for  the  court  to  charge  that  it  is 
immaterial  whether  the  parties  were  lawfully  married  or  not.' 

While,  therefore,  the  fact  of  adulterous  relations  between  a 
testator  and  another,  is  admissible,  and,  taken  in  connection  with 
the  internal  evidence  of  the  will  or  other  circumstances,  may  be 
suflicient  to  justify  a  verdict  against  the  instrument,*  there  is, 
according  to  the  general  opinion,  no  presumption  from  the  mere 
fact  of  the  relation,'  Some  of  the  authorities,  however,  have 
considered  that  this  relation  is  subject  to  the  rules  as  to  fiduciary 

pertUBstons  had  prevailed  on  hfm  to  ful,  tnaj  be  undue  and  illegltiinate  it 
complj  with  her  wishes,  provided  it  exercised  by  a  woman  occupying 
Eball  appear  that  the  testator  wal  of  merely  an  tidulterous  relation  to  him. 
tound  mind,  and  was  not  imposed  on  Keesinger  v.  Keasinger,  37  Ind.  341. 
by  false  representations,  and  that  the  The  influence  of  a  lawful  relation 
provision  made  for  the  wife  is  not  over  testamentary  dispositions  Is  not 
greatly  disproportionate  and  unreason-  prohibited  by  law,  eicept  when  un- 
able. Llde  V.  Lide,  >  Brev.  {S.  duly  exerted  over  the  vervactofde- 
Car.)  403.  vi""S:  but  that  of  an  illegal  relation,  ia 

As  illustrating  the  latitude  allowed  naturally  and  ordinarily  unlawful,  In 
by  tome  of  the  cases,  see  Storey's  so  far  as  It  respects  teEtamentarr  dia- 
Will,  10  111.  App.  183,  where  a  will  was  positions  favorable  to  the  unlawful  re- 
admitted to  probate,  though  there  was  lation,  and  unfavorable  to  the  lawful 
evidence  that  the  testator  believed  him-  heirs.  Dean  v.  Negley,4t  Pa.  St.  311; 
self  to  be  directed  by  a  spirit  which  he  80  Am,  Dec.  6jo. 

called  "Uttle  Squaw  ;"  that  when  he  «.  Reichenbach  v.  Ruddach,  137  Pa. 

•Igned  the  will  he  was  slightly  Intoxi-  St.  364. 

cated;  that  only  his  attorney  and  his  B.  McClure*.  McClore,86Tenn.i73. 

wife  were  present,  the  witnesses  attest-  t.  Dean  v.  tJeglej,  41   Pa.  St.  312; 

Ing  some  days  later ;  and  that  she,  on  80  Am.  Dec.  610. 

handing   him   the   will   to  be   signed,'  T.  Dunlap  v.  Robinson,  18  Ala.  106; 

said:   "You   know   what   the   Little  Dickie  ii.  Carter,  43  III.  J76;  Porscbet 

Squaw  has  said  about  making  provision  v.  Porschet,  83  lCy,93i   Sunderland  v. 

for  those  you  love  best,  and  you  know  Hood,   13   Mo.   App.   23a;   Monroe  v. 

1  love  you  and  you  know  you  love  me  Barclay,  17  Ohio  St.  301 ;  93  Am.  Dec 

best."  610;    Main   v.  Ryder,  84  Pa.  St.  ai?; 

1.  Boyae  v.   Roesborough,   6   H.  L.  Rudy  v.  Ulrich,  69  Pa.  St.  177 ;  S  Am. 

Gas.   a;  3  Jur.  N.  S.  373;   Hacker  v.  Rep.   338;    WainwrlghtB'    Appeal,   8» 

Newborn,    Styles   437;   Gardner   v.  Pa.  St.  aao;   Heilbruas'   Estate,  9  Pa. 

Gardner,   11   Wend.   (N.   Y.)   526  ;  34  Co.  Ct.  Rep.  3_i;o. 

Am.   Dec.   340  ;  Pierce   v.   Pierce,   38  A  will   I^ally  executed  will  not  be 

Mich.  41a.  set  aside  on  the  mere  ground  that  it» 

9.  Schouler  on  Wills  {ad  ed.),  ^  337;  provisions   are   in  favor  of  a   mulatto 

Armstrong  v.  Armstrong,  63  Wis,  t63.  woman  with  whom  the   testator   had 

S.  Bigelow's  Jarman  on   Wilts   (6th  lived  In  disgraceful  intimacy,  who  had 

Am.  ed,),  p.  68;  Denton  v.  Franklin,  9  great  domestic  influenceover  him, and 

B.  Mon.  (Ky.)  38.  of  whom   be  had  sometimes  appeared 

Influence,  which,  when  exercised  by  to  be  In  personal  fear.  Farr  v,  Thomp- 

the  wife  of  the  testator,  might  be  law-  son,  Cheves  (S,  Car.)  37. 
614 
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relations  proper,  and  that  when  it  concurs  with  other  suspicious 
circumstances  a  presumption  against  validity  arises.^ 

g.  Parent  and  Child. — That  the  testator  and  the  one  al- 
leged to  have  influenced  him  stood  to  each  other  in  the  relation 
of  parent  and  child,  is  a  fact  to  be  considered  and  weighed  by 
the  Jury  in  connection  with  other  circumstances.*  It  gives  rise 
to  no  presumption,  however.*  This  is  the  case  whether  the  tes- 
tator be  the  parent  of  the  other  or  whether  the  relation  be  re- 
versed.* The  influence  is  to  be  inferred,  if  at  all,  as  a  fact  proved 
from  other  facts,* 

Inequalities  in  the  amounts  given  by  a  parent  to  the  various 
children  constitute  evidence,  but  are  not  conclusive  against  the 
will.*  As  to  the  husband  or  wife,  so  to  the  parent  or  child,  a 
wide  latitude  is  allowed.  Persuasion,  entreaty,  and  urgency  may 
be  lawfully  carried  far,  so  long  as  the  will  remains  supreme.' 

The  same  considerations  apply  in  wills  between  brothers  and 
sisters,^  and  other  relatives  and  inmates  of  the  same  household.' 

k.  Testator  and  Draughtsman  of  Will. — While  there 
is  to  be  found  considerable  authority  to  the  contrary,"*  the  rule, 
as  generally  adopted  and  followed,  is  probably  that  there  is  no 

L  Chaplin  on  Wills   97;    De«n    v.  T.  Schouleron  Will*  <aded.),  j  135  ; 

Negler,  41  Pa.  SL  318;  80  Am.  Dec.  HarHson's  Will,  t  B.  Man.  (Kj.)  351  ; 

ftio.  Hartman   v.     Strlckler,  8a   Va.    M5 ; 

3.  Gaither«.  Gaither,  3oGa.  711.  Woodward    v.   Jamea,  3    Strobh.    (S. 
S.  MaHer  of  Martin,  98  N.  Y.  193;  Car.J  552;  Wood's    Eitate,   13   Phila. 

Elliot's  Will,  3  J.  J.  Marsh.  (K7.)  340;  (Pa.)    136;    Gilreath    v.    Gllreath,    4 

Dale's  Appeal,  57  Conn.  144.  Jone*  Eq.  (N.  Car.]  14a.     But  threaU 

Nor  does  a  presumption  arise  when  may  constitute  undue  Influence.  Moore 

the   fact  of  relationship   Is  combined  v.  Blauvelt,  15  N.  1.  Eq.  367. 

with  the  circuTTistances  that  the  tesUtor  8,  In  re  McDevitt,95  Cal.  17,  where 

was  on  hit  death-bed  and  surrounded  it  was  held  thai  a  testamentary  provi- 

onl;  b^  his  principal  beneficiaries,  the  ^ion  of  a  man  of  strong  will  In  favor  of 

contestant   being  absent.     Bundj  -a.  a  brother  with  whom  he  had  lived  for 

McKnight,  48  Ind.  503.  ten  jears  without   paj'lng  board,   the 

But  where  the  tesutrix  was  in  feeble  will  cutting  oS  the  children  of  two 
health  both  of  mind  and  bodj,  and  was  other  brothers,  but  made  without  an^ 
prevented  by  a  son,  who  was  the  prin-  -su^estion  or  even  knowledge  on  the 
cipal  beneficiarj  under  her  will,  from  part  of  the  beneficiary,  should  be  ad- 
seeing  her  other  sous,  It  was  held  that  mitted  to  probate. 

the  will  should  not  be  probated.     Dale  •.  Herster  v.    Herster,    116   Pa.   St 

c.  Dale,  38  N.  J.  Eq.  374.  613;  Wood's   Estate,    13    Phtla.    (Pa.) 

4.  Gaither  v.  Gaither,  ao  Ga.  709;  336;  Mowrj- ti.  Sllber,  a  Bradf.  (N.Y.) 
Moore  v,  Blauvelt,  ij  N.  J.  Eq.  j^.  133;  Demmert  *.  Schnell,  4  Redf.  (N. 
WhereatesUtiixmadehermothersole  YT)  409;  Phlpps  i>.  Van  Kleeck,  as 
legatee  and  ciecutrii,  having  been  Hun  (N.  Y.)  541;  Van  Kleeck  o. 
forced  to  leave  her  husband  because  of  Phipps,  4  Redf.  (N.  Y.]  99. 

his  cruelty,  it  was  held  that  a  charge  of  10.  Baker  i>.  Batt,  a  Moo.  P.  C.  317; 

undue  influence  had  not  been  sustained.  Hughes  v.  Meredith,  34  Ga.  315;  71  Am. 

J?e  Andrews,  33  N.  J.  Eq.  514.  Dec.  327;  Adair  u.  Adair,  30  Ga.   toa 

B,  Dale's  Appeal,  57  Conn.  144,  <but  see  Carty  v.  Dixon,  69  Ga.  8a) ; 

e.  Risen.  Heath,  33  N.  J.  Eg.  339;  Blume  v.  Hartman.  lu  Pa.  St.  33;  a 

Myera  v.  Hanger,  98 Mo.  433;  Kerr  v.  Am.  St.  Rep.  s^S;  Drake's  Appeal,  45 

Lunsford.   31    W.  Va.  659.     Children  Conn.  9;   Nexsen   v.   Nexsen,  3  Abb. 

may   be  disinherited   without  causing  App.  Dec.  (N.  Y.)  364  (but  see  Post  v. 

any    presumption   against    the    will!  Mason,  91   N.  Y.  539);  Tompkins  v. 

Hagan  v.  Yates,  1   Dem.  (N.  Y.)  584.  Tompkins,  1  Bailey  (S.  Car.)  9a. 
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presumption  of  law  against  a  will  written  by  one  who  is  a  beneficiary 
under  it,*  The  fact  may,  however,  go  to  the  jury  as  a  part  of  the 
evidence  *  The  rule  seems  to  be  the  same  even  where  the  testa- 
tor is  of  great  age  or  in  extremis,  if  of  sound  mind,'  The  fact 
that  a  beneficiary  drew  the  will  may,  however,  according  to  some 
authorities,  combine  with  that  of  confidential  relationship  to 
raise  a  presumption  of  undue  influence.* 

I.  Persons  in  Other  Confidential  Relations. — There  is 
no  presumption  of  undue  influence  raised  by  the  fact  that  a  will 
is  made  in  favor  of  the  testator's  partner  or  his  business  adviser.* 

4.  Undue  Influence  in  Revooation  of  Wills. — As  the  revocation,  as 
well  as  the  making  of  a  will,  must  be  an  intelligent  and  voluntary 
act,  it  follows  that  an  apparent  revocation,  induced  by  undue  in- 
fluence, is  void.  The  same  considerations  apply  here,  as  in 
the  case  of  such  influence  operating  to  induce  the  making  of 
a  will.* 

6.  Validatdon  of  WiUa  Induced  by  Undue  Inflnenoe.—- While  a  con- 
tract into  which  one  has  entered  through  the  undue  influence  of 
another  is  voidable  only  and  may  be  ratified,  such  is  not  the  case 
with  a  will.  It  is  void  if  so  induced,  and  can  only  be  validated 
by  a  re-execution  with  all  the  formalities  which  would  have  been 
required  originally  to  make  a  valid  will.* 

1.  Blgelow's  Jarman  on  Wills  (6th  Am.  otherwise  If  the  teatator  is  unable  to 

ed.),  p.  70;  Schouleron  WillB(3d  ed.),  read.     Kelly  v.  Settesast.  68  Tex.  13. 

\  345;  Carter  v.  Dixon,  6gGa.  83;  Post  4.  See  jv^ra.thls  tltTe,£/ec(  a/Co«- 

V.    Mason,  91    N.  Y.  539;   43  Am,  Rep.  fidentiai  Rflationskif. 

689;  Montague  ti.  Allan,  78  Va.  592 ;  49  A  housekeeper  ma;  occupy  such  a 

Am.  Rep,  384;   Rusling  v.  Rusling,  36  relation.     See  Brard   v.  Conover,   39 

N,J.  Eq,  &3;   Waddington   v.   Buiby,  N.   J.   Eq,  144,  where  a  bachelor,  over 

45  N.  J.  Eq.  173;  14  Am,  St.  Rep.  706;  seventy  years  of  age,  in  a  moribund 

Byrne's   Estate,  Myr.   Prob.  (Cal,)   i;  condition,  executed  at  the  Instance  o( 

Cramer    i>,   Crumbaugh,    3   Md.   491;  his  housekeeper,  a  will  which  she  had 

Downey  v,  Murphey,  i  Dev.  &  B.  (N,*  prepared  four  years  before,  giving  her 

Car.)  8a.  all  of  his  property,  of  which  wHl   his 

S.  Chaptln  on  Wills  97;  Drake's  Ap-  relatives   had   no  linowledge.    It  was 

peal,  45  Conn.  9.  held  that  the  will  was  invalid. 

Where  a  beneficiary  drafted  a  will,  it  S.  Brooks'  Estate,  s4  Cal.  471 ;  Car- 
was  held  that  the  fact  was  itself  ground  penter  r,  Baily,  94  Cal,  406;  Wadding 
of  suspicion,  and  the  circumEtances  of  ton  v,  Buzby,  43  N.  J,  Eq.  154 ;  14  Am. 
the  execution  of  the  will  should   have  St  Rep.  706. 

close   scrutiny.     Byrne's  Estate,  Mvr.  6.  Schouleron  Wills(2d  ed.),  44  384, 

Prob.  (Cal.)  I,                                       '  4170;   Rich   v.   Gilkey,   73   Me.   595; 

To  same  effect  are  Lyons  v.  Camp-  Batton  v.  Watson,  13  Ga.  63;  58  Am, 

bell,  88  Ala,   461 ;   Cramer   c.  Crum-  Dec.  504;  O'Neall  v.  Farr,  i  Rich.  (S. 

baugh,  3  Md.   4gi;Duffield    v.  Robe<  Car.)'8o  ;  Laughton  i'.  Atkins,  i  Pick, 

ton,  3  Harr,  (Del.)   384;  McDanlel   v.  <MasB.]  547.     But  the  exercise  of  un- 

Crosby,  19  Ark,  ^50.  due  Influence  in  preventing  a   testator 

But  it  is  error  for  the  court  to  instruct  from   revoking   his   will,   will   not   be 

the  jury  that  the  fact  that  the  will  was  sufficient  ground  for  setting  aside  the 

drawn  by  one  taking  a  benefit  under  it  will,     Floyd   v.  Floyd,  3   Strobh.   (S. 

Is  a  suspicious   circumstance,  such  Ian-  Car.)  44  ;  49  Am.  Dec,  6a6. 

guage  being  apt  to  mislead.     Stirling  T.  Chaddicfc  v.  Haley,  81  Tei.  617; 

f.  Stirling,  64  Md.  138.  Lamb  v.  Girtman,  26  Ga,  625. 

*    "              V.  Murphey,  1  Dev.  &  B.  AnUwrlUei, — Among  the  works  prta- 
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UNFAIRL  Y— UNION  DEPOTS. 

UFFAIRLT.— See  note  i. 

UHXTHISHS]).— See  note  2. 

UH  FIT.— See  note  3. 

ITHIOH  DEPOTS. — For  convenience  in  the  reception  and  dis- 
charge of  passengers,  the  railroads  centering  in  most  large  cities 
have  perfected  arrangements  whereby  one  depot,  commonly  called 
a  union  depot,  is  used  by  them  in  common  for  all  purposes  of 
passenger  traffic.  The  depot  may  be  built  by  contributions  from 
the  railways  using  it,  or  by  a  private  corporation,  which  charges 
the  roads  using  it  a  rental.* 

The  legislature  may  require  railway  companies  centering  in  a  city 

Modern  Equity  Jurjiprudence,  BtEClow  in  view  of  the  organization  of  the 
on  Fraud,  Bbpham's  PrinclpTea  of  depot  compen;-,  and  construing  the 
Equity,  Chaplin  on  Witls,  Darlington  provialona  of  its  charter,  railroad  corn- 
on  Pergonal  Propertj,  Jarman  on  Wills  panics  entering  the  city  since  the  cor- 
(Bigelow's  6th  Am.  ed.),  Lewln  on  po rate  organisation,  were  e n tl 1 1 ed. 
Trust*,  Perry  on  TrustE,  Pomeroy's  for  the  purpose  of  becoming  members 
Equity  Jurisprudence,  Redfield  on  Wills,  of  the  corporation  and  sharing  in  and 
Schouleron  Wills,  Story's  Equity  Juris-  contributing  to  the  benefits  of  the  or- 
prudence,  Weeks  on  Attorneys  at  Law,  ganization.  to  subscribe  for  and  pur- 
Williams  on  Executors.  chase  a  proper  proportion  of  Its  stock 

1.  UnlUrlr  Computed.  —  The   words  at  its  par  value ;  and  that,  if  neceosarj 

*'uiifairly   computed,"   applied   to   the  for  its   purpose  and  for  a  proper  ap- 

action  of  a  cashier,  were  held  not  nee-  portionment  of  the  stock,  the  existing 

essarily  to  Imply  moral  obliquity  In  an  members   might    be  required  to  sur- 

■ction    for    libel.     Kerr    v.    Force,    3  render  or  sell  a  part  of  the  stock  held 

Cranch  (C.  C.)  8.  by  them. 

a.  UaOnlalwa  Boatawaa.  —  Upon   the         In   St.  Paul,  etc.,  R.  Co.  v.  St.  Paul 

abolition  ol  certain  courts  it  was  pro-  Union  Depot  Co..  44  Minn.  325,  acon- 

vided  that  their  "  unfinished  business  "  veyance  and  lease  from  the  depot  com- 

■hould  be  transferred  to  other  courts,  pany  to   the    railroad    company    were 

It  was  held  that  a  verdict  upon  which  considered    and   construed   with     ref- 

iudgment   had   not   been   entered   was  erence  to  the  right  to  the  exclusive  use 

"unfinished     business."      Poster    v.  and  occupation  by  the  railroad  com- 

Danlels.  3g  Ga.  39.  pany  of  certain  specified  railway  tracks 

>.  VnAt  Iiutnuneat. — See  Criminal  and  adjoining  platforms  in  the  t^ajn- 
LAw,v□l.4,p.  666.  house  or  annexed  to  the  depot  building. 

Dnflt   iTnoajmou  wltli  Impropar. —         In  Slater,  St.Paul  UnionDepot  Co., 

See  Improper,  vol.  10,  p.  240.  42  Minn,  142;  41  Am.  &  Eng.   R.  Cas. 

~   '"  ■     "  ing  of  this  636,    questions    of    f       ''  ' 


V  prescribing  qualifications     volved. 


of  liquor  dealers.   See   Intoxicating  In  Chicago,   etc,  R,  Co.  t.  St,  Paul 

LiQjroRs.  vol.  II.  p,  61  ].  Union  Depot  Co.,  54  Minn.  411,  quea- 

«.  The  St.  Paul  Union  Depot  Com-  tlons  analogous  to  those  raised  in  St. 

pany  1b  a    domestic  corporation,   the  Paul  Union  Depot  Co,  v.  Minnesota, 

general  object  of  the  organization  of  etc.,  R,  Co.,  47  Minn.  154:50  Am.  & 

which  may  be  said  to  have  been  to  se-  Eng.  R.  Caa.  55,  were  involved, 

cure  and  afford  necessary  depot  and  Oontnwt. — In    Union    Depot  Co.  ». 

terminal    facilities   for  railroads  run-  Chlc^o,  etc,  R.  Co.,  113  Mo,  213;  j6 

nlng  Into  the  city  of  St.  Paul  by  means  Am.  &  Eng,  R.  Cas.  145,  it  appeared 

of  a  combination  of  all  such  railroads  that   in   1S76,  there  were   six   railroad 

for  that  purpose.     Its  stockholders  are  companies  whose  roads  terminated  at 

various  railroad  corporations  operating  Kansas  City.     Besides  these  one  other 

lines  of  railroad  running  into  that  city,  road  extended  its  line  through  Kansas 

It  was  held   in  St.  Paul  Union  Depot  City.     The  depot  company  and  these 

Co.  V.  Minnesota,  etc.,  R.  Co.,  47  Minn,  seven  railroad  companies  entered  into 

154;  JO  Am.   &   Eng.  R.  Cas.  55,  that,  a  written  contract,  by  the  terms  of  which 
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to  unite  in  a  passenger  station  at  a  point  to  be  determined  by  the 
commissioners  appointed  by  court,  and  to  extend  their  tracks  in 
the  city  to  that  station  ;  and  a  statute  to  that  effect  is  constitu- 
tional.* If  the  articles  of  incorporation  of  an  intended  company 
declare  that  the  purpose  of  the  company  is  to  locate,  build,  own, 
and  maintain  a  union  depot  for  railroads,  and  to  locate,  build,  own, 
and  maintain  as  many  different  lines  of  railroad  from  said  depot 
as  may  be  necessary  for  the  use  and  accommodation  of  different 
railway  companies,  the  articles  will  not  be  held  to  create  a  regular 
railroad  company.'     The  legislature  may  authorize  union  depot 

each  road  agreed  to  use  the  depot  and  ration,  and  conferring  upon  It  the 
to  pay  to  the  Union  Depot  Companj  power  to  exercise  the  right  of  eminent 
for  Buch  use,  an  annual  rental  amount-  domain,  a  power  is  granted  which  is 
ing  to  len  per  cent,  interest  on  the  total  carefully  guarded  by  the  constitution, 
ascertained  outlay  for  actual  cost  of  said  Property  must  be  taken  for  public  uses, 
depot,  Including  grounds,  buildings.  If  the  power  were  granted  by  the  legis- 
etc,  and  tn  addition  thereto,  Che  ex-  lature  for  private  uses  only,  the  grant 
penseaof  maintaining  and  operatlngthe  would  be  unconstitutional  and  void, 
same,  and  all  repair*  and  taxes.  The  The  public  use  for  which  it  is  granted 
rent  to  be  paid  by  any  one  company  to  a  railroad  corporation,  is  as  a  way 
was  not  to  exceed  a  designated  amount  for  public  travel  and  the  transportation 
yearly,  and  the  total  outlay  was  not  to  of  property.  One  of  the  most  obvious 
exceed  a  named  sum,  except  with  the  reasons  for  reserving  to  the  legislature 
written  consent  of  the  several  com-  the  right  toalter,  amend,  or  repeal  such 
panics.  It  was  further  provided  that  all  charters  is  to  enable  it  to  compel  an 
rents  for  the  use  of  the  said  depot  de-  unwilling  corporation  to  perfect  and 
rived  from  railroad  companies  not  par-  extend  its  connections  with  other  rail- 
ties  to  the  contract,  and  alt  rents  and  roads,  as  the  convenience  of  the  public 
receipts  derived  from  any  source  what-  may  from  time  to  time  require.  The 
ever  "  shall  be  applied  as  a  credit  upon  Boston  and  Albany  Railroad  Company 
and  In  reduction  of  the  amount  to  be  must  of  necessity  have  a  passenger  sta- 
paid  as  rent  by  the  several  companies."  tion  in  Worcester,  and  it  Is  obviously 
Subsequently  three  other  companies  important  for  the  public  that  all  tl>e 
were  admitt«]  as  parties  to  the  contract,  other  railroads  named  shall  be  con- 
thus  making  ten  parties  of  the  second  nected  with  tt.  At  any  rate,  the  legis- 
part.  It  was  held  that  these  ten  com-  lature  was  the  exclusive  judge  as  to 
panles  all  had  the  same  rights  and  the  that  matter,  and  an  amendment  of  the 
only  effect  of  admitting  the  three  addi-  several  charter*,  so  as  to  secure  such 
tionaJ  ones  was  to  lessen  the  rent  to  be  an  object,  was  a  reasonable  exercise  of 
paid  by  each  company  from  one-seventh  their  reserved  righL  It  Is  no  valid  ob- 
to  one-tenth  of  the  whole  rent.  It  was  jection  to  such  amendments  that  they 
further  held  that,  upon  the  extension  by  require  corporations  to  extend  their 
one  of  the  companies  of  Its  line  through  tracks  and  to  exercise  the  right  of  em- 
Kansas  City,  by  purchasing  Che  line  of  inent  domain  for  this  purpose,  and  to 
another  company  Chat  had  beeu  paying  Incur  additional  expense." 
rent  to  the  depot  company,  the  former  S.  In  People  v,  Cheeseman,  7  Colo, 
was  entitled  to  use  the  said  depot  for  376 ;  16  Am.  &  Eng.  R.  Cas.  400,  Helm, 
its  purchased  as  well  as  for  its  original  J.,  said  ;  "  Does  this  language  indicate 
line,  upon  payment  only  of  the  rent  im-  an  attempt  to  create  an  ordinary  rail- 
posed  by  the  contract.  In  this  case  the  road  compan)'  under  our  laws?  We 
evidence  was  examined,  and  it  was  held  think  not.  T^ie  primary  and  principal 
that,  under  the  agreement  between  the  design  evidently  was  to  build  and 
depot  company  and  the  purchased  line,  maintain  a  union  depot.  The  various 
the  latter  had  only  a  temporary  right  lines  of  railroad  extended  to  the  city; 
to  use  the  depot  and  not  a  lease  from  they  came  in  from  different  directiona 
year  to  year.  and  discharged  freight  and  passengers 
1.  In  Worcester  II.  Norwich,  etc.,  R.  at  dlflerent  points;  to  successfully 
Co.,  log  Mass.  103,  Chapman,  C.  J.,  '  maintain' a  union  depot  and  thereby 
said :  "  In  chartering  a  railroad  corpo-  accomplish  the  purpose  of  the  enter- 
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companies  to  exercise  the  power  of  eminent  domain  in  order  to 
procure  land,  both  for  the  depot  and  for  the  tracks  necessary  to 
make  connections  with  the  various  railroads  which  it  is  intended 
to  connect.*     Where,  under  a  statute,  a  union  depot  company  is 

prise,itwaBof  courBC  neccHBiy  tocon-  of  the  owner  tbereof  shall  remain  In 
nect  the  Mme  with  the  scYerRi  termini  such  owner,  subject  to  the  use  for  which 
of  the  roadi  within  the  city.  Inci-  it  is  taken,  even  though  it  may  be  held 
dental,  therefore,  to  the  main  adven-  to  apply  to  land  condemned  Tor  union 
ture,  was  the  construction  and  keeping  depot  purposes,  does  not  invalidate  the 
in  repair  of  lines  of  track  to  make  statutory  provision  authorizing;  the  con- 
these  connections.  Had  the  articles  of  demnation  of  land  for  depot  purposes, 
incorporation  announced  a  purpose  to  and  land  when  so  condemned,  and  any 
build  and  maintain  a  union  depot  and  interest  therein,  belong  to  the  con- 
connect  the  same  by  lines  of  track  demning  corporation  as  owner,  since 
with  the  different  railroads  centering  merely  an  easement  at  law  would  pass 
ID  Denver  the  same  intention  would,  in  case  of  condemnation  under  the  stat- 
in our  judgment,  have  t>een  expressed,  ute.  Union  Depot  Co.  v.  Frederick 
and  the  same  end  attained."  (Mo.  App.),  67  Am.  &  Eng.  R.  CaB.6,^6. 

TTiflt  provision  of  the  Mickigan  Un-  Where  a  portion   of   a   street   in   a 

ion  Depot  Act  which  authorizes  com-  city  oE   the  first  class  ia  vacated   pur- 

panies   organized    thereunder   to   run  suant  to  Kansas  Gen.  St.  of  1S89,  .4 

local  trains,  la  warranted  by  the  pro.  582,  and  a  lot  abutting  thereon  con- 

Tision  in  the  title  of  such  act  authoriz-  demncd.  and  the  perpetual  use  thereof 

Ing  the  construction  of  depots,  "  with  acquired   by   a   union   depot  railroad 

the  necessary  tracks  and  management  company    lor   the   maintenance  of    a 

of  the  same."     Fort  St.   Union  Depot  union  depot,  the  portion  of  the  vaca- 

Co.  11,  Morton,  83  Mich.  365.  ted  street  in  front  of  the  lot  so  con- 

1.  The  Mickigen  Union  Depot  Act,  demned  becomes,  as  it  were,  an  accre- 

authoriiing  the  formation  of  union  de-  tion   or  appurtenant   to   the   lot,   and 

pot    companies,  and   conferring    upon  passes  with  the  same  to  the  company, 

them  the  power  of  eminent  domain,  so  Challiss  v.  Atchison  Union  Depot  & 

stamps  the  property  to  be  taken  with  a  R.  Co.,  45  Kan.  398. 

public  character,  and  imposes   a  trust  OODdsnmatlon   of  Track  of  ana  Boad 

upon  it  for  tliat  use,  as  to  make  the  b7  Aaotber.  In  EnMrliiK  Depot. — Under 

grant  of  the  power  of  eminent  domain  the  Massachusetts  Stat,  of  1871,  ch,  y\,i, 

perfectly  constitutional.  Fort  St.  Union  providing  for  the  establishment  of  a 

Depot  Co.  V.  Morton,  83  Mich.  165.  union  passenger  station  in  the  city  of 

If  a  Union  Depot  Act  Is  entitled  "An  Worcester  for  the  use  of  the  several 
act  to  authorize  the  incorporation  of  railroad  corporations  entering  the  city, 
companies  for  the  construction  of  union  authorizing  them  to  extend  their  tracks 
railroad  stations  and  depots,  with  the  to  the  station,  and  gi'''"g  'he  board  of 
necessary  tracks  and  management  of  railroad  commissioners  power  to  order 
the  same,"  the  title  is  sufficient  to  war-  such  changes  in  the  locations  and  ar- 
rant the  conferring  of  the  powerof  em-  rangement  of  tracks  in  the  vicinity  of 
Inent  domain  upon  such  corporations,  the  station  as  the  safety  and  conven- 
Fort  St.  Union  Depot  Co.  v.  Morton,  ience  of  the  public  might  require, 
83  Mich.  165.  the  board  has  the  power.  In  authoriz- 

The  payment,  by  a  Union  Depot  ing  one  railroad  corporation  to  take  a 
Company,  organized  under  the  Michi-  portion  of  the  location  of  another  rail- 
gati  statute,  of  the  award  of  damages  road  corporation,  to  do  so  on  condition 
made  by  the  jury  in  condemnation  pro-  that  the  latter  shall  have  the  right  to 
ceedings  Instituted  by  the  company,  use  a  track  of  the  former,  subject  to 
upon  the  order  of  the  court  on  confirm-  reasonable  regulations  to  be  established 
ing  such  award,  cannot  affect  the  right  by  the  l>oard.  Providence,  etc.,  R.  Co. 
of  the  company  to  appeal  from  such  -u.  Norwich,  etc.,  R.  Co.,  138  Mass.  327 ; 
award,  and  to  have  the  question  of  32  Am.  &  Eng.  R.  Cas.  493. 
damages  retried  by  another  jury.  Un-  B«ierTaIlou  In  Oranl. — Where  a  rail- 
ion  Depot  Co.  a.  Backus,  91  Mich.  33.  road   company   conveyed   to    a   union 

The  provision  of  the  Missouri  Con-  depot  company  a  site  for  its  passenger 

Btitution  that  the  fee  of  land  taken  for  station,   and   the  deed  of  conveyance 

"  railroad  tracks  "  without  the  consent  contained  a  provision  that  the  railroad 
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allowed  to  lay  its  tracks  and  erect  buildings  on  streets,  with  the 
consent  of  the  proper  authorities  of  the  city,  the  phrase  "  proper 
authorities,"  refers  only  to  those  properly  so  called,  and  does  not 
include  the  county  court* 

The  delivery  by  a  railway  company  of  baggage  to  a  union  de- 
pot company,  to  be  cared  for  and  delivered  to  passengers  on  the 
presentation  of  their  checks,  makes  the  depot  company  the  agent 
of  the  railway  company,  and  the  railway  company  is  liable  as  a 
common  carrier  for  the  loss  of  baggage  while  in  the  depot  com- 
pany's custody,  if  the  loss  occurs  before  a  reasonable  time  for  de- 
livery has  elapsed,* 

A  union  depot  company  has  power  to  prescribe  reasonable  rules, 
requiring  passengers  to  exhibit  their  tickets  before  entering  the 
cars,  and  for  preventing  their  getting  on  moving  trains,  and  may 
enforce  such  rules  with  that  amount  of  force  made  necessary  by 
the  exigencies  of  the  occasion.^ 

UNIONS. — See  Trade  Unions,  vol.  26,  p.  526. 

companj'  should  have  the  perpetual  and  said :  "  If  it  delivered  the  bagnge  to 

exclusive  use  and  control  of  the  three  an   intermediate  corporation   lor   the 

most  northerly  tracks  in  the  said  depot  purpose  of  effecting  this  deliverf ,  then 

for  lt«  own  business,  and  the  business  of  the  corporation  became  In  law  its  agent 

such  other  railroad  companies  as  it  was  for  the  purpose  of  making  such  deilv- 

then,  or  should  at  anj'  time  thereafter  6iy."     In  Dickerman  v.  St.  Paul  Union 

be  under  obligation  to  furnish  or  pro-  Depot  Co.,  44  Minn.   433;  45  Am.  & 

vide  with  passenger  depot  accommoda-  Eng.  R.  Cas.  596,  the  company  had  a 

.tions,  the  railroad  company  was  entitled  rule  requiring  persons  passing  through 

to  the  use  of  three  tracks,  not  mere-  its   gates,   for   the    purpose  of   taking 

iy  for  the  business  of  those  companies  trains,   to   eihibit   their  tickets  to  tlie 

to  whom  it  was  at  the  time  of  the  exe-  gatekeeper  and   have  them  punched  by 

cution  of  the  deed  under  obligation  to  him;  and,  also,  one  providing  that  no 

furnish    depot    accommodations,   but  passenger  should  be  allowed  to  board 

alto  for  that  of   any  other  companies  any  train  while  In  motion.    It  was  held 

with  which  it  might  thereafter  contract  that  these  rules  were  reasonable  and  all 

to  furnish  such  accommodations,   and  persons  intending  to   take   trains  and 

the  reservation   covered  not   only  the  knowingof.andhavingareasonableop- 

right  to  run  trains  in   and  out  of  the  portunity  to  do  so,  were  bound  to  com- 

depot,   but   also   the   right  to  general  ply  with  them,  and  that  the  company 

depot  accommodations;  such  construe-  had  a  right  lo  enforce  them  or  prevent 

tion  of  the  grant  being  neither  repug-  violation  of  them,  and  to  employ  such 

nant,  nor  in  conflict  with  public  policy ,  force  as  might  t>e  necessary  for   that 

nor  prejudicial  to  the  interests   of  the  purpose,  and  might  seize,  hold,  or  de- 

union  depot  company.    St.  Paul  Union  tain  passengers  so  far  as  necessary  to 

Depot  Co.  11.  St.  Paul,  etc.,  R.   Co.,  35  prevent  them  from  boarding  trains  in 

MlRD.  320  \  36  Am.  &  Eng.  R.  Cas.  567.  motion. 

1.  The  county  court  is  in  no  sense         Aiumlt  by  Emplor^. — An  allentioa 

"an  authority-  of  the  city,"  and  it  is  In  a   complaint  that  the  plaintiff  had 

fairly  inferable,  that  it  was  the  inten-  purchased   a  ticket   at  a  union  depot, 

tion  of  the   legislature  to  permit  the  where  several   railroad   lines  received 

use  of  the  streets  of  a  city  by  union  and  discharged  passengers,  and  while 

depot  companies  provided  the  consent  passing  from  the  depot  to  his  train,  wa* 

of  the  city  authorities  only  should  be  assaulted  at  the  gate,  through  which  he 

obtained.      Union   Depot  Co.    v.   St.  had  to  pass  in  order  to  take  his  train,  bjr 

Louis,  76  Mo.  393-  the  gateman,  who  was  an  employ!!  of 

9.  Jacobs  V.  Tutt,  33  Fed.  Rep.  411.  the  depot  company,  states  a  good  cause 

i.  In  Linn  v.  Terre  Haute,  etc.,  R.  of  action.     Indianapolis  Union  R.  Co. 

Co.,  10  Mo.  App.  115,  Thompson,  J,,  z:  Cooper,  6  Ind.  App.  101. 
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UNITED  STA  TES. 

VHIIXD  STATES.— (See  also  Alien,  vol.  i,  p.  456;  Citizen- 
ship, vol.  3,  p.  242 ;  Constitutional  Law,  vol.  3,  p.  670 ;  Mail, 
vol.  13,  p.  1200;  Police  Power,  vol.  18,  p.  739;  President  of 
THE  United  States,  vol.  ig,  p.  32;  Postal  Laws,  vol.  18,  p. 
843 ;  States,  vol.  23,  p.  72 ;  Treaties,  vol.  26,  p.  539 ;  United 
States  Courts,  vol.  27.) 

I.  Definition,  s".  3.  /«  Slatt  Courts,  536. 

n.  ContracU,  jii.  4.  Set-Off    Agaimsl  the    United 

1,  Power  to  Make,  511.  States,  537. 

3.  LiabHity,  ^32.  V.  Claims    Against    th«    United 

3.  Dealings    viitM    Commercial  States,  530. 

Pafer,  527.  VI.  Priority  of  th«  United  Statea  Ak 

4.  Liability  for  Interest.  530.  Creditor,  541. 

III.  Power  to  Acquire  Property,  531.      VII.  United  StstcB  OfBcet*,  543. 

IV.  Actions,  53a.  I.   Wko  .^r*.  543. 
I.  By  He  United  States,  w.                         a.  Eligibility,  544. 

a.  Against   tie  United  States,  3.  Affoinlment and Removal,^^. 

533-  4-  Departmental  Officers,  544. 

I.  Bbfuitioii. — In  America,  the  United  States  is  the  political 
entity  or  entirety  founded  by  the  adoption  of  the  constitution; 
also  the  whole  territory  or  country  subject  thereto.  Used  ad- 
jectively,  that  which  emanates  from,  pertains,  or  belongs  to,  the 
general  or  national  government.* 

H.  CoirTEACM— L  Power  to  Make.— The  United  States  in  its 
political  capacity  may,  within  the  sphere  of  the  constitutional 
powers  confided  to  it,  and  through  the  instrumentality  of  the  dc- 
partments  to  which  these  powers  are  intrusted,  enter  into  con- 
tracts not  prohibited  by  law  and  appropriate  to  the  just  exercise 

1.  Anderson's  Law  Dtct.  "United  States."  Baldwin's  Origin  and 
There  ii  an  inconvenient  atnblgultj  Nature  of  Ihe  Const,  and  Govt,  of  the 
In  the  phrase  "United  States;"  some-  United  Stales,  p,  u. 
limes  it  designaten  the  states  compos-  A  Body  OorporaM. — The  UnitedStatet 
ing  the  American  Union,  septratelj  became  a  bodj  corporate  from  the  mo- 
considered,  as  in  the  expression  "one  of  ment  of  the  association  of  the  states, 
the  United  Stales;"  more  often,  the  Respublica  v.  Sweers,  i  DbII.  (Pa.)  41. 
national  government,  the  pollticsl  en-  Although  of  limited  powers.  It  Is  su- 
tiretj,  as  in  the  phrases.  "  United  preme  within  its  sphere,  and  its  laws 
Slates  bonds,"  "  United  States  cur-  are  Ihe  supreme  law  of  the  land.  Mc- 
Tencj,"  "  United  Stales  marshal."  Culloch  f.  Maryland,  4  Wheat.  (U.  S.) 
Sometimes  it  means  the  whole  coun-  316, 

tcj  subject   to   the  state   and   federal  DooilcUa.— The  debts  due  (he  United 

governments.     Abbott's  Law  Diet.  States  have  no  locality  at  the  seat  of 

The  term"  United  Stales"  drtignatea  government.      The    United   Slates  in 

the    whole   American   empire.     It    is  their  sovereign  capacitj  have  no  partlc- 

Ihe  name  given  to  our  great  republic,  ular  place  of  domicile,  but  possess.  In 

composed  of    states    and    territories;  contemplation  of  law,  an  ubiquitj 

"constituent  partiofonegreatemplre,"  throughout  the   union,  and  the   debt* 

Cohens  v.  Virginia,  6  Wheat  (U.   S.)  due  hy  them  are  not  to  be  treated  like 

414,  "  who  have  formed  a  confederated  the  debts  of  a  private  debtor  which  con- 

gnvemment,'  Ogden   v.  Saunders,    13  stilute  local  assets  In  his  local  domicile. 

Wheat.  (U.S.)  334  jBucknerr.Finlej,  Mackej   v.  Co»e,   18  How.  (U.  S.) 

iPet.(U.  S.)s9i;  bj  the  act  of  thepeo-  100;  Vaughan  v.  Northup,  15  Pel.  (U. 

pie  of  the  "  great  empire,"  the  "great  S.)  i;  Wjman  v.   HaUiead,  log  U.  S. 

republic," the  "American  empire    the  654. 
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of   these  powers ;  no  legislative  authorization  is  required,  such 
power  being  incident  to  the  general  right  of  sovereignty.* 

S.  Liability. — The  United  States,  when  it  enters  into  a  contract 
with  an  individual,  relinquishes  its  sovereign  character  quoad 
that  transaction,  is  subject  to  the  rules  of  right  and  justice 
between  man  and  man,  and  is  controlled  by  the  same  laws  that 
govern  individuals  with  respect  to  such  contract  ;^  and  all  obli- 

1.  Dngan  v.  U.  S.,  3  Wheat.  {U.  S.)  whether h  breach  which  was  with! d  the 

173;  U.   S.  V.  Tingey,  5  Pet.  (U.S.)  direct  terms  of  the  omitted  clause,  and 

114;  U.  S.  11.  Bradley,  10  Pet.  (U.  S.)  jet  which  fell  within  the  general  words 

343;  U.  S.  V.  Linn,  15  Pet,  {U.  S.)  190;  of  the  inserted  clause,  could  be  assigned 

Cotton  c.  U.  S.,11   How.   (U.   S.)  229;  as  a  good  breach  under  Ihe  latter.    But 

Neilson    v.   Lagow,  12  How.  (U.   S.)  If  the  bond,  being  a  statute  bond,  was 

lOf ;  U.  S.  V.  Howell,  4  Wash.  (U.  S.)  totally  void,  because  the  condition  did 

610;  U.  S.  V.  Lane,  3  McLean  (U.  S.)  not  conform  to  all  the  requirements  of 

365;  Dikes  V.  Miller,  35  Tex.  Supp.  281 ;  the  act,  it  would  have  been  wholly  use- 

78  Am.  Dec,  571  ;   Stearns  v,  U.  S.,  2  less  to  discuss  the  other  question!  arU- 

Paine  (U.  S.)  313;  Jessup  v.  U.  S.,  106  ing   in    the    cause.     Upon  the   whole, 

U.S.  147;  U.  S.  V.  Noah,  1    Paine  (U.  upon  this  point  we  are  of  the  opinion 

S.)368;  Fowler  r.U.  S.,3Ct.of  CI.  43;  that  there  is  no  solid  distinction  incases 

Allen  V.  U.  S.,  3  Ct.  of  CI.  91.  of  this  sort  between  bonds  and  other 

Being  a   body  corporate  and   politic,  deeds  containing  conditions,  covenants, 

the  United   States  has  within   its  con-  or  grants  not  malum  in  st,  but  illegal  at 

stitutlonal  limitations.all  theproperties,  common    law,   and    those    containing 

faculties,  and  powers  of  a  government,  conditions,  covenants,  or  g  r  a  n  t  s,  il- 

and  the  right  to  exercise  them  freely  legal   by   the   express    prohitiition   of 

for  the  HccompllGhment  of  the  objects  statutes.     In  each  case   the    bond  or 

of  its   creation,   and  among  them  the  other  deeds  are  void  as  to  such  condi- 

power  to  enter  into  contracts,     U.S.  tions,   covenants,  or  grants,  which  are 

V.  Maurice,  1  Brock.  (U.  S.)  96.  illegal,  and  are  good  as  to  all  others 

The  United  States  is  a  corporation  which  are  legal  and  unexceptlonabk  in 

Capableof  contracting,  and  a  bond  pay-  their   purport."      But   if  the   bond  be 

»\At\.o\he'' United  States  of  America"  wholly  different  from  what  the  sUtute 

fs  a  valid  bond  at  common  law.     Dii-  requires  for  the   omission  of  necessary 

on  V.  U.  S.,  I  Brock.  (U,  S.)  177,  conditions  or  for  other  causes,  and  fa 

To  adopt  a  different  principle  would  not  voluntarilyglven,  it  seems  that  the 


)  deny  the  ordinary  rights  of  bond  is  wholly  void.  See  U.  S.  v.  Mor- 
■overeignty,  not  merely  lo  the  general  can,  3  Wash,  (U.  S,)  10 ;  Dixon  v.  U. 
government,  but  even  to  the  state  go»-     S.,  i  Brock.  (U.  8,)  17B;  U.  S.w.  Gor- 


i  within  the  proper  sphere  of  don,  1  Brock.  (U.  S,)  19a, 

their  own   powers  brought  into  opera-  A  statutory  bond  which  super-adds  a 

tion  by  express  legislative  adoption.  A  condition  not  authorized  is  vitiated  by 

doctrine  to  such  an  extent  is  not  known  the  surplua  matter,  and  the  court  will 

to  this  court  as  ever  having  been  sane,  reject  the  surplusage  as  a  mere  nullity. 

tioned  by  any  judicial  tribunal.      U.  S.     U.  S,  v. ,  i  Brock.  (U.  S.)  195. 

V.  Tlngey,  5  Pet.  [U.  S.)  114.  In  Benner  v.  Atlantic  Dredging  Co., 

When  the  form  of  contract  is  .pre-  134  N.  Y.   156,   it  was  held  that   the 

scribed  by  law,  a  mere  departure  there-  United   States  was  judicially  autbor- 

from  will  not  make  it  invalid,  but  the  ized  to  make  contracts  for  harbor  Im- 

conlract  will  be  good  at  common  law.  provement  under  the  various   acts   of 

Jessup  i»,  U.  S.,  106  U.  S.  147.  Congress   appropriating    money   for 

In  Brown  v.  U.  S.,5  Pet,  {U.  S.)  373,  such  Improvement. 

sbond  taken  under  an  act  of  Congress  >.  Clark   v.   U.  S.,  6  Wall.  (U.  S.) 


quired  by  statute  to  be  inserted  in  the    47 ;  Amoskeag  Mfg.  1 

condition.     In   U.   S.    v.    Bradley,   10     Wall.  (U.S,)   593;  U.  S.  ti,  Bostwlck, 


L,  15  Wall.  (U.  S.) 
.   Co.   t;.    U,  " 


Pet.  (U.  S.)  362,  Story,  1.,  commenting  94  U.  S.  53,  66;  U.  S.  v.  Smith,  94  U. 
upon  this  case,  said  :  "  The  court  there  S.  314  ;  Mann  v.  U.S.,  3  Ct.orCl.4O4; 
entertained  no  doubt  as  to  the  validity    Chicago,  etc.,  R.  Co.  v.  U.  &,  104  U. 


of  the  bond.andonly  expressedadoubt,    S.  680. 
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In  Curtis  V.  U.  S.,  3  Ct.  of  CI.  144,  [zed  act*  of  agents,  are  as  applicable  to 

it  is  held  that  the  liability  of  the  goverD'  the  obligations  of  the  government,  at 

ment  on  a  contract,  express  or  implied,  to  those  of  individuals.     Fremont  v.  U. 

is  Identical  with  that  of  an  individual  S.,  a  Ct.  of  CI.  461, 
— neither  greater  nor  lesB.   The  govern-        Implied  Oontraot. — To  constitute  an 

ment  is  to  be  regarded  as  a  principal,  implied   contract   with  the   United 

and  its  officers  as  agents.  States  for  the  paj'ment  of  money,  upon 

"The     Unittd    Sialts    is    as    much  which  an  action  will  lie  in  the  court  of 

bound  by  its  contract!  as  individuals,  claims,   there   must   have   been    some 

If  it   repudiates   its    obligations,   It   is  consideration   moving  to  the   Unittd 

as  much  repudiation  with  all  the  wrong  States,  or  it  must  have  received  the 

and  reproach  the   term  Implies,   as  It  money  charged  with  a  duty  to  pay  it 

would  be  If  the  repudlator  had  been  a  over,  or  the  claimant  must  have  bad  a 

state,  or  a  municipality,  or  a  citizen."  lawful  right  to  it  when  it  was  received, 

Walte,C.J.,inthe  Sinking  Fund  Cases,  as  in  the  case  of  monev  paid  by  mis- 

99  U.S.  719.  take.     No  such  implied  contract  with 

In  U.  S.  V.  Smith,  94  U.  S.  314,  the  the  United  States  arises  with  respect 
contract,  in  effect,  bound  Smith  to  fur-  to  money  received  into  the  treasury, 
nish  certain  materisls  and  erect  certain  as  the  proceeds  of  property  forfeited 
buildings,  the  labor  being  performed  by  and  sold  under  a  confiscation  act. 
the  soldiers  at  the  fort,  except  to  the  ex-  Kuote  -v.  U.  S.,  95  U.  S.  149. 
tent  that  skilled  worknien  were  neces-  Where  the  owner  of  a  vessel  made  a 
There  was  no  time  specified  parol  contract  with  an  officer  of  the 
a  which  the  work  must  be  done,  quarter- master's  department  to  let  the 
neither  was  there  any  power  reserved  government  use  her  (or  a  trial  trip,  the 
by  the  United  States  to  direct  Its  sub-  government  to  pay  a  certain  sum  per 
pension.  Under  such  circumstances,  day  for  her  use,  and  to  pay  her  value  If 
the  law  implied  that  the  work  should  lost, thecontractbelngvoId,becausenot 
be  done  within  a  reasonable  time,  and  In  writing,  as  required  by  statute,  and 
that  the  United  Stales  would  not  un-  the  vessel  was  lost  on  the  trip.  It  was 
necesaarily  Interfere  to  prevent  this,  held  thattheconlract  mustberegarded 
The  work  was  stopped  by  order  of  the  as  an  Implied  one,  such  as  arises  on  a 
United  States.  Smith  asked  to  be  re-  simple  bailment  for  hire,  and  that  the 
leased  from  his  contract  unless  he  could  loss  of  the  vessel  not  being  Imputable 
proceed,  but  this  was  refused  until  the  to  negligence,  her  owner  must  bear  It; 
expiration  of  sixty  days,  when  he  was  but  that  be  was  entitled,  under  the  Im- 
allowed  to  resume.  It  was  held  that  as  plied  contract,  to  the  value  of  her  use 
between  Individuals,  this  would  be  con-  up  to  the  time  of  the  loss,  and  that,  in 
sldered  an  improper  interference,  and  the  absence  of  other  evidence,  that  the 
damages  would  be  awarded  to  the  ei-  value  might  be  assumed  fairly  to  be 
tent  of  the  loss  which  was  the  necessarv  that  stipulated  In  the  parol  contract, 
consequence  of  the  suspension,  and  tha't  (Miller,  Field  and  Hunt,  ]}.,dissent- 
the  United  States  must  answer  accord-  ia^,  on  the  ground  that  the  parol  con- 
ing to  the  same  rule.  tract    was    not    prohibited,   and    was 

The  United  States  is  as  much  bound  therefore  valid.)  Clark  v.  U.  S.,  95  U. 

by  a  contract,  duly  made  by  Its  author-  S.  539. 

iied  officers  in  Its  behalf,  or  by  an  elec-         Faithful   performance   by  the  con- 

tlon  between  alternatives  offered  them  tractor,  and  a  benefit  received  by  the 

under  a  contract,  when  once  exercised,  government,  will  take  the  case  out  of 

as  is  any  private  person.     Fowler  v.  U.  the  Act  of  June  id,  1861  ( 12  Stat.  41 1 ; 

jCt  of  01.  43;  Allen  II.  U.S.,  3  Ct.  U.  S.  Rev.  Stat.  3747),  requiring  the 

.^t.  91.  contract  to  be  In  writing,  this  being  a 

When  the  United  States  becomes  a  case  of  an  unwritten  agreement  in  Its 

partner  In  any  trading  company,  it  di-  nature  executory,  so  far  as  to  leave  it 

vests  Itself,  to  far  as  concerns  the  trans-  within  the   equitable  rule  of  implied 

actionsarthatcompany,of Itssovereign  contracts,    the  acts   of  the  parties   in 

character,  and  takes  that  of  a  private  such  a  case  operating  a  legal  ratifica- 

citizen.     Bank   of    U.    S.   v.    Planters'  tlon  of  the  agreement.     Donald  v.  U. 

Bank,  9  Wheat.  (U.  S.)   904;   Bank  of  S.,  5  Ct.  of  CI.  65.     See  also  Burchiel 

U.  S.T.  McKeniie,3  Brock.  (U.  S.)  393.  v.  U.  S.,  4  Ct.  of  CI.  ^g. 

Battflestioii  of  Uiuntiioriied  Acta  of       Oovmunent  aa  SovereiBii  and  Oon- 

AgaaU. — The  rules  of  common  law  rela-  traotinK  Partr  DlatlnKnialtsd, — There 

tive  to  the  ratification  of  the  unauthor-  is  a  radical  distinction  between  the  acta 
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gations  to  be  implied  against  an  individual  should  be  implied 
against  it.* 

Where  property  to  which  the   United  States  asserts  no  title  is 

of  the  government  as  a  sovereign,  and  have  underalood  that  the  tips  of  the 
a»a  contracting  party.  In  asiuminglhe  other  were  to  be  forever  sealed  respect- 
latter  character,  it  lays  aside  its  sover-  ing  the  relation  of  either  to  the  matter, 
elgntj,  and  becomes  liable  as  ao  in-  This  condition  of  the  engagement  was 
divldnal.  But  it  can  never  be  liable  in  implied  from  the  nature  of  the  employ- 
damages  to  the  person  injured  for  its  ment,  and  Is  implied  in  all  secret  em- 
Bcti  as  a  sovereign,  and  where  such  plojmenis  of  the  government  In  time 
acts  amount  to  a  breach  of  its  under-  of  war,  or  upon  matters  affecting  our 
taking  as  a  contracting  party,  the  con-  foreign  relations,  where  a  disclosure 
tractor  injured  thereby  is  without  of  the  service  might  compromise  or 
remedy.  The  claimant  entered  into  a  embarrass  our  government  in  Its  public 
contract  with  the  government,  etigag-  duties,  or  endanger  the  person  or  in- 
Ing  to  deliver  mulee  in  the  city  of  jure  the  character  of  the  agent.  If 
Washington  by  a  speciSed  day,  and,  in  upon  contracts  of  such  nature  an  action 
time  to  perform  his  contract,  sent  a  against  the  government  could  be  main- 
part  of  the  mules  In  charge  of  his  serv-  tained  in  the  court  of  claims,  wben- 
ant,  who,  upon  approaching  the  city,  ever  an  agent  should  deem  himself  enti- 
was  turned  back  by  the  pickets  acting  tied  to  greater  or  different  compensation 
under  the  orders  of  the  military  gov-  than  that  awarded  to  him,  the  whole 
ernor  and  provost-marshal,  and  not  service  in  any  case,  and  the  matiner  of 
allowed  to  enterwith  the  mules,  and  in  Its  discharge,  with  the  details  of  deal- 
consequence,  some  of  the  mules  were  ings  with  indlvidualsandofficers.  might 
captured  by  the  enemy.  The  govern-  be  exposed,  to  the  serious  detriment  of 
ment  initialed  upon  the  delivery  of  the  the  public.  A  secret  service,  with  lia- 
full  quota  of  mules  under  the  contract,  bility  to  publicity  in  this  way,  would 
with  allowance  for  those  that  were  be  impossible;  and,  as  such  services 
captured,  and  the  claimant  complied  are  sometfmes  indispensable  to  the 
therewith.  In  an  action  for  the  breach  government,  its  agents  in  those  serv- 
of  contract  it  was  held  that  claimant  ices  must  look  for  their  compensation 
was  not  entitled  to  recover.  Wilson  to  the  contingent  fund  of  the  depart- 
V.  U.  S.,  M  Cl.of  CI.  513,  ment  employing  them,  and  to  such 
Oontraot  f or  Baorat  BervlMa. — Aeon-  allowance  from  it  as  those  who 
tract  was  entered  into  by  President  dispense  that  fund  may  award.  The 
Lincoln  and  one  Lloyd  during  the  secrecy  which  such  contracts  Impose 
civil  war,  by  which  the  latter  was  to  precludes  any  action  for  their  enforce- 
go  south,  and  procure  Euch  Informa-  ment.  The  publicity  produced  by  an 
tion  concerning  the  confederate  troops,  action  would  itself  be  a  breach  of  a 
plans  of  forts  and  fortifications,  etc.,  as  contract  of  that  kind,  and  thus  defeat 
might  be  beneiicial  to  the  Untied  a  recovery."  Totten  f.  U.  S,  gj  U.  S. 
Slates  government,  and  report  the  105.  See  also  Allen  ».  (J.  S.,  V]  Ct. 
same  to  the  president;  for  which  serv-  of  CI.  89. 

ices  he  was  to  be  paid  |zoo  per  month.  Where  a  military  engineer  was  em- 
It  appeared  that  Lloyd  proceeded  ployed  to  go  within  the  enemy's  lines 
south,  and  remained  there  during  the  and  make  observations  and  procure  in- 
entire 'period  of  the  war,  collecting,  formation,  his  service  was  designHied  as 
and  from  time  (o  time  tranBmitting,  secret  service,  and  he  gave  receipts  for 
Information  to  the  president;  and  that  accounts  of  secret  service  rendered.  He 
be  was  only  reimbursed  his  expenses,  was  held  to  be  a  secret  agent,  and  by 
In  an  action  to  recover  compensation  the  rule  in  Totten's  Case,  could  not 
UDderthecontract,  it  wassald  by  Field,  maintain  an  action  in  the  court  of 
J.,  in  delivering  the  opinion  of  the  claims,  De  Arnaud  i/.  U.  S.,  %b  Cl. 
court:  "The  service  stipulated  by  the  of  Cl.  370. 

contract    was  secret   service;  the  in-  1.  Thus,  where  the  government  takea 

formation  sought  was  to  be  obtained  a  lease  of  real  property.  It  is  subject  to 

clandestinely,  and  was  to  be  communi-  the  same  implied  obligation  not  to  com- 

cated  privately;  the  employment  and  mit  waste  as  would  be  raised  against 

the  service   were   lo   be  equally  con-  an  individual.     U.  S.  v.  Bostwick,  94. 

cealed.  Both  employer  and  agent  must  U.  S.  56. 
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taken  for  public  uses  by  its  officers  or  agents  duly  authorized  to 
do  so,  there  is  an  implied  contract  to  reimburse  the  owner :'  but 
not  where  the  property  is  taken  under  a  claim  of  right."  The 
government  is  not  liable  upon  contracts  made  by  its  omcers,  save 
when  made  within  the  scope  of  their  ofHcial  powers;'  and  the 


So,  where  the  Secretarj"  of  War  is- 
sues an  order  to  Ihc  quartermaster 
general,  "to  suspend  the  making  of  any 
nen  contracU,"  for  certain  articles,  the 
latter  will  not  l>e  justified  in  an  attempt 
to  annul  a  contract  for  sucli  arlicles 
alreadjr  made,  nor  in  refusing  to  i 
them  when  offered  uDder  the  co 
Mann  t.  U.  S.,  3  Ct.  of  CI.  404. 

And  where  an  individual,  under 
express  contract  with  the  govemmi 
which  Is  void,  delivers  goods  or  per- 
forms services  which  are  accepted,  he 
Is  entitled  to  a  recovery  from  the  gov- 
ernment on  the  impiied  contract  in 
quanlMtn  meruit,  Heathfield  v.  V.  5., 
8  Ct.  of  CI.  313. 

1.  U.  S.  V.  Russell,  13  Wall.  (U.  S.) 
613;  Brooke  u.  U.  S,  I  Ct.of  CI,   180, 

Such  an  implication  being  consistent 
with  the  constitutional  duty  of  the 
Bovernoieot,  as  well  as  with  common 
justice,  the  owner's  claim  is  one  aris- 
ing out  of  implied  contract,  within  the 
meaning  of  the  statute  defining  the 
jurisdiction  of  the  court  of  claims,  al- 
though there  may  have  been  no  for- 
mal proceedings  for  the  condemnation 
of  the  property  to  puhhc  use.  U.  S.  v. 
Great  Falls  VCtg.  Co..  iii  U.  S.  645. 
And  the  value  at  the  time  ot  receiving 
the  property  should  be  allowed,  and 
not  its  Eutisequent  higher  value  at  the 
time  ft  was  actually  used.  U.  S.  v. 
Gill,  10  Wall.  (U.S.)  517. 

Where  a  quartermaster  general  re- 
ceives supplies  for  the  government,  and 
gives  a  receipt  and  vouches  for  the 
amount  and  the  price,  and  the  govern- 
ment  uses  as  much  of  them  as  it  wants, 
and  euffers  the  remainder  to  decay  by 
neglect  and  exposure,  there  is  an  Im- 
plied contract  to  pay  for  such  supplies. 
Solomon  ».  U.  S.,  19  Wail.  (U.  S.)  17, 
reversing  7  CL  ot  CI.  482, 

HftlU. — Though  no  express  contract 
for  tranaportlng  the  United  States 
mails  is  proved,  nevertheless,  where  a 
railroad  company  has  been  carrying 
them  and  r  e  c  e  1  v  i  n  g  compensation 
therefor,  such  contract  will  be  pre- 
sumed. Western  Union  R.  Co.  v.  U. 
S.  .01  U.  S.  543- 

FTlTltr  —  flvb-OontrftetOT. — Where  a 
stone-cutter  is  employed  by  a  govern- 
ment contractor,  who  under  his  con- 


tract. Is  to  cut,  furnish,  and  deliver 
granite,  furnish  the  men  necessary  for 
the  work,  be  paid  the  full  cost  of  Ihe 
latjpr,  plus  fifteen  per  cent.,  and  forfeit 
a  certain  sum  for  each  day  of  default 
between  him  and  Ihe  government,  there 
It  no  privity,  and  hence  he  has  no  claim 
against  the  government.  U.  S.  v.  Dris- 
coll,  96  U.S.  431. 

ImpTMament  uid  not  ImpUMl  Gon- 
traet. — Where,  during  the  late  war,  h 
vessel  transported  a  load  of  coal  under 
a  contract  with  the  l/niled  Stales,  and 
at  the  place  of  destination  tendered  de- 
livery of  same  to  a  quartermaster,  who 
was  the  consignee,  but  he  refused  to 
receive  It,  and  ordered  the  master  to 
proceed  to  another  port,  with  which 
order  the  master  refused  to  comply, 
upon  the  ground  tliat  the  state  of  the 
tide  would  render  a  departure  unsafe, 
whereupon  the  vessel  was  towed  by  a 
government  tug,  and  was  injured  hy 
striking  on  a  bar,  it  was  held  to  be  a 
caseof  impressment  and  not  of  implied 
contract,  and  that  the  court  of  claims 
had  jurisdiction  of  the  claim  under  the 
contract,  but  not  of  the  claim  for  the 
other  voyage.  U.  S.  v.  Kimball,  13 
Wall.  (U.  S.)  636.  Comfare  U.  S.  v. 
Russell,  13  Walt.  (U.  S.)  613. 

Where  a  vessel  is  taken  from  the 
owners  and  impressed  into  military- 
service  and  siffTers  Injuries  while  navi- 
gated by  government  officers,  the  own- 
hut  if  the  injuries  suffered  are  made 
good  to  the  owners  by  the  insurers,  the 
owners  have  no  right  of  action  against 
the  government.  Dozier  f.  U.  S.,g  Ct. 
of  CI.  343. 

8.  Langford  v.  U.  S.,  101  U.  S.  341. 

S.  See  Public  Officers,  vol.  19,  p. 
510;  Hunter  V.  U.  S„  5  Pet.  (U.  S.) 
J73;  Lee  V.  Munroe,  7  Cranch  (U. 
S.)  366. 

Torts  committed  by  officers  in  the 
service  of  the  United  States,  do  not 
render  the  government  liable  in  as- 
siimfsit,  even  though  the  acts  done  are 
apparently  for  the  public  benefit.  Gib- 
bons V.  U.  S..  8  Wall.  (U.  S.)  374. 

An  assistant  special  agent  of  the 
treasury  department  has  no  authoritj- 
to  bind  the  United  Slates  by  a  contract 
to  repay  the  expense  of  transportation 
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extent  of  the  powers  of  such  officers  is  a  matter  of  which  courts, 
as  well  as  individuals,  must  take  notice.* 

The  United  States  is  liable  in  damages  for  breach  of  contract  to 
the  same  extent  as  an  individual  *  subject  to  the  limitation  that 
the  government  cannot  be  sued  without  its  consent.' 

A  transfer  or  assignment  of  contracts  with  the  United  States  is 
forbidden  by  a  statute  which  invalidates  the  contract  and  bars  an 
action  by  the  assignee  as  well  as  the  assignor.*     No  technical, 

and  repairing,  etc.,  abandoned  or  cap-  tain   period,  such   acceptance   of  less 

tured  cotton.     Whttcaide  v.  U.   S.,  93  than  it  whs  entitled  to  demand,  did  not 

U.  S.  347.  prejudice  its  riehU  to  claim  what  was 

A  quartermaster    general    not   in-  legallj  due  under  its  contract     As  wu 

vested  with  power  to  bind  the  United  said  by  the  court,  the  language  of  this 

SlaUa  cannot  make   a   lease   for   the  statute  may  well  be  satisfied  by  confin- 

f>vernmenL   Pilor  i'.  U.  S.,9  Wall.  (U.  ing  it  to  cases  when  no  time  cootract* 

)  45.  fur  service  were  then  in  existence,  and 

The  Secretary  of  War  has  power  to  to   contracts   thereafter  to   be  entered 

make  a  contract  for  the  butchering  and  into  ;  but  it  does  not  legitimately  apply 

curing  of  meat  for  the  governmeDt,  and  to  contracts  then  eiisting,  whose  terms 

through  a  commigsan'  general  may  au-  were  unexpired,  such  as  those  in  this 

thorize  a  contract  for  supplies   to  be  case.     In  the  latter  case,  however,  the 

made  without  resorting  to  the  adver-  contract  was  subject  to  the  provisions 

Usement  for  bids  and  proposals  directed  of  the  Act  of  March  3d,  1873  (17  Stat,  at 

bytheActorMarchad,i86i.  laStaLat  L.  558,  Ct.  381;   R.  S.,  4  4003},  which 

Large,  no.  SeeU.  S.^/.  Speed,  8  Wall,  authorized   the  postmaster  general  to 

(U.  S.}  77.  readjust  the  compensation  to  b«  paid 

A  lease  made  by  the  Secretaryof  the  for   carrying   the   mails.     The   period 

Treasury  of    premises    for   a  custom-  covered   by  the  contract   had  expired 

house,  at  greatly  exorbitant  rates,  on  when  the  order  for  reduction  was  made, 

the  recommendation  of  the  collector  of  and   the  carriage  was  thereafter  under 

customs,  who  was  interested  as  a  joint  an  implied  contract  that  the  company 

ownerof  the  premises,  was  held  fraudu-  should  receive   such   compensation  as 

lent  and  void  in  Larkin  v.  U.  S.,  5  Ct.  was  reasonable, not  exceeding  themas- 

of  CI.  J36.  imum  rates  prescribed  by  Congress,  and 

1.  Whiteside  v.  U,  S.,93  U.  S.  847;  subject  to  a  readjustment  of  rates  as 
Filor  V.  U,  S.,  9  Wall.  (U.  S.)  45;  required  by  the  Act  of  1876.  Afterthat 
Hawkins  v.  U.  S.,  96  U.  S.  689.  See  time  the  company  was  under  legal  ob- 
also  State  v.  Hays,  53  Mo.  578;  State  ligation  to  carry  the  mails;  and  could 
V.  Missouri  Bank,  45  tio.  J38;  Dela-  have  declined  to  accede  to  the  read- 
field  V.  Illinois,  a6  Wend.  (N.  Y.)  192;  justnicnt  of  rates  when  they  were  made. 
People  v.  Phoenix  Bank,  34  Wend.  (N.  But  having  received  the  reduced  com- 
Y.)  431 ;  3;  Am.  Dec.  634;  Baltimore  pensation  without  protest  or  objection, 
V.  Reynolds,  30  Md,  i.  it  must  be  held  to  have  accepted  it  in 

a.  Chicago,  etc.,  R.  Co.  v,  U.  S.,  104  full,  and  should  not  be  permitted  to  re- 

U.  S.  680.     Compart  Eastern  R.  Co.  v.  cover  the  difference  between  the  amount 

U.  S.,   139  U.  S.  396.     Both  are  cases  actually  received   and   that  which  it 

of  contract  for  the  transportation  of  the  would  have  received  under  the  contract 

United  States   mails.     In   the  former  t>efore  the  readjustment.    Thus  it  will 

case  the  contract  was  for  a  period  of  t>e  seen  that  there  is  no  inconsistency 

four  years,  which   had   not  expired,    in  the  rulings  in  the  two  ci 


hen  the  postmaster  general,  in  pur-  The  government  is  liable  for  refusing 

Buance  of  the  Act  July  lath,  1876  (19  toreceiveandpay  for  what  it  has  agreed 

Stat,  at  Law,  78  Ch.  I7g  ;   Supp.  R.  S.  to  purchase.    Gibbons  v.  U.S., 8  Wall. 

334),  authorizing  and  directing  him  to  (U.   S.)  369.     The   same   construction 


readjust  the  compensation  to  be  paid  will  be  applied  to  contracts  entered  intr> 

for  the  carriage  of  the  mails,  reduced  by  the  United  States  as  to  contracts 

the  contract  compensation.    The  com-  between   private   persons.     U.  S.  11. 

pany  from   time  to  time  accepted  the  Smoot,  15  Wall.  (U.  S.)  36, 

reduced  compensation,   but  as  it  wa«  i.  See  infra,  this  title.  Actions. 

bound  to  carry  the  mails  during  a  cer-  4.   United  States   Rev.  Stat,  $  3737. 
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formal,  or  written  transfer  of  a  contract  is  necessary  to  bring  the 
case  within  the  statute* 

3.  Dealing  with  Commeroial  Paper. — The  United  Stales,  in  the 
fiscal  operations  of  the  government,  may  avail  itself  of  commer- 
cial paper  whenever  it  may  be  necessary,  and  when  it  becomes  a 
party  to  such  paper  it  enjoys  alt  the  rights,  and  incurs  all  the  lia- 
bilities, of  private  persons  in  the  same  circumstances,  and  is  bound 
in  any  court,  to  whose  jurisdiction  they  submit,  by  the  same  prin- 
ciples  that  govern  individuals  in  their  relations  to  such  paper.* 
Where  the  United  States,  by  its  lawfully  authorized  agent,  be- 
comes the  holder  of  commercial  paper,  it  must  exercise  the  same 
diligence,  in  order  to  charge  parties  liable,  as  an  individual  holder ;' 

See  St.  Paul,  etc,  R.  Co.  v.  U.  S.,  1 12  cornea  a  partj  to  commercial  paper,  it 

U.S.  733;  Wanlets  v.  U.  S..  6  Ct.  of  enjovs  all  the  rights  and  asBumes  all 

CI.  113.  Where  there  has  been  a  deliv-  the  liabilities  of  other  parties  lo  such 

eiy  of  goods    under  a  contract   duly  InstrumetiU,  exceptions  ma j  be  estab- 

accepted  by  the  United  States,  an  ac-  lished   b;  the   practice  of  the  depart- 


tion   mar  be  maintained  by  the  con-     ments.      Thus,  requisites  of    time   < 
tractor  tor  the  uae  of  the  assignee  in     notice   may   be  dispensed  wi' 
qaanlMM  mtr-uii.     Articles  of  partner-     where  drafts  of  the  treasury  01 


ship  are  within   the  policy  or  meaning  local  depositories  of  the  United  States 

of  this  statute.     Hobbs  i>.  McLean,  117  are  returned   unpaid;  such  drafts  are 

U.  S.  577.  always  paid  in   Washington    without 

The  act  does  not  apply  to  the  Chi-  regard  to  time  or  notice.    GoTernment 

n«se  indemnity  fund  under  the  control  Drafts, 6  Op.  Atty.  Gen'l  i. 

of  the  department  of  state.     Hubbcll  Trwaiury  Motaa.— Treasury  notes  of 

c.  U.  S.,  15  CLof  CI.  546.  the  C/iii/e(^5/i)/et  payable  to  the  holder 

A   transfer  of  a   I^al  title  of  real  or  bearer  at  a  future  time,  are  negoti- 

property   by  virtue  of  a  decree   of  a  ablecommercielpaperandtransferable 

court  of  equity  carrying  with  it  rents  subject   to   the   commercial  law  as  to 

accrued,  is  not  an  assignment  witbin  other  paper  of  that  character.    Treas- 

tbe  prohibition  of  the  statute.     Mills  ury  notes  of  the  United  States  stolen 

V.  U.  S.,  19  Ct.  of  CI.  79,  from  an  express  company,  and  sold  for 

I.  Francis  v.  U.  S.,  11  Ct.  of  CI,  638.  value  after  due,  Id  the  regular  course 

In  this  case,  where  a  contractor  made  of  business,  may   be   recovered   from 

a   power   of  attorney  authorizing  an-  the  purchaser  by  the  express  company 

other  to  receive  and   collect  voochere  which   has   succeeded  to  the  right  of 

and   receive   a  receipt   for  payments,  the    original    owner,     VermllTye   v. 

and  the  nominal  agent  performed,  and  Adams    Express   Co.,   11    Wall.   (U. 

Bubcequently  procured  an  assignmeat  S.)  13S. 

of  the  nominal  contractor's  claim,  with  Where  a  treasury  note  was  assigned 
authority  to  bring  and  deliver  in  his  by  the  payee  by  indorsement  In  writ- 
own  name,  it  was  held  that  the  con-  Ing  to  A  B  when  ordered,  then  trans- 
tract  was  thereby  annulled  and  no  suit  ferred  by  a  blank  indorsement  by  A  B, 
could  t>e  maintained  on  it.  afterward   indorsed   in   full   by  C   D, 

3.  U.  S.  11.  Barker,  11  Wheat    (U.  into  whose   hands  it  had  come  regu- 

S.)  559;  U.S.,  ti.  Bank  of  Metropolis,  iarly,  to   E  F:    this   note,  being  after- 

15  Pet   (U.  S.)   377;  Bank  of  U.  S.  If.  wards  stolen  from  the  mall,  coming  by 

U.  S^a  How.  (U.S.)  711  ;  "The  Floyd  a  series  of  indorsements  into  the  hands 

Acceptances,"   7    Wall.  (U.    S.)   666;  of  a  iowd /rfa  assignee,  may  be  recov- 

Cookei'.  U.  S.,9T  U.  S.  3S9;  13  Blatchf.  ered  in  an  action  of  detinue  brought 

(U.   S.)  43;  Beers  v.  U.  S.,  Dev.  Ct  of  by  C  D  against  the  holder.     Myers  v. 

CI.  38;    Wells  V.  U.  S,,  45  Fed.  Rep.  Friend,  iltand.  (Va,)  11. 

337;  McCann  v.  Randall,  147  Mass.  Bi;  >,  8  Op.  Atty.  Gen'l  i ;  U.  S.  o.  Cen- 

9  Am.  St.  Rep.  666.  tral  Nat,  Bank,  6  Fed,  Rep.  134;  U,  S. 

Bxeaptlona  to  Oanorml  Bula — Prftetlea  «.  Barker,  13  Wheat.  (U.  S.)  559.     In 

of   the  Sapartinsnta. — To   the   general  \his  \aa.\.  ate  tYie  United  States  YiaMtiic 

rule  that  when  the  United  States  be-  holder  of  certain  bills  of  exchange,  and 
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and  is  liable  to  damages  on  a  protested  bill  of  exchange  drawn  on 
it  to  the  same  extent  as  an  individual.' 

The  authority  to  issue  bills  of  exchange,  not  being  expressly 
conferred  by  statute,  is  only  incident  to  the  exercise  of  some  other 
power,  and  the  purchaser  of  such  paper  purporting  to  bind  the 
government  must,  at  his  peril,  ascertain  whether  the  officer  execut- 
ing it  is  duly  authorized  to  bind  the  government.' 

Its  agent  in  New  York  City  was  dl-  the  treaturj,  under  a  forged  indorse- 
rected,  bj  letter  from  the  Secretary  of  inent,  is  conditional  on  the  promptness 
the  Treasury,  dated  Washington,  De-  of  giving  notice  to  the  person  by  whom 
cember  7th,  1814,  to  give  notice  of  non-  the  check  was  paid.  U.  S.  v.  Clinton 
acceptance  to  the  drawer  and  indorsers,  Nat.  Bank,  sS  Fed.  Rep.  357. 
residing  in  New  York,  and  notice  was  No  good  reason  can  be  assigned  for 
given  Co  them  on  the  12th  of  the  same  relief  for  the  Unitrd  States  wben  deal- 
month,  the  mailwhich  left  Washington  ingwith  commercial  paper  from  the 
on  the  8lh  having  arrived  at  New  York  observance  of  the  usages  of  the  com- 
at35  minutes  past  lo  o'clock  a.  h.,  on  mercial  world.  Where  the  United 
the  toth.  It  was  held  that  the  Indorser  Stales  failed  to  give  notice  of  the  for- 
wa«  diachat^ed  by  the  negligence  of  the  gery  of  an  indorsetnent  on  a  check  on 
holders.  And  in  another  case  in  the  the  treasury  within  a  reasonable  time 
United  States  Supreme  Court,  said:  aEter  the  payment  of  the  check,  it  was 
that  the  liability  of  parties  to  a  bill  of  held  that  it  could  not  recover  the 
exchange  or  promissory  note  has  been  money  from  a  person  to  whom  the 
fixed  on  certain  principles,  which  are  check  was  paid.  Central  Nat  Bank  v. 
euential  to  the  credit  and  circulation  of  U.  S.,  6  Fed.  Rep.  134. 
such  papers.  Those  pHnciplee  origl-  In  U.  S.  v.  Cooke,  13  Int.  Rev.  Rec. 
nated  in  the  convenience  of  commercial  4,  where  the  United  States  paid  a  draft 
transactions,  and  cannot  now  be  de-  drawn  upon  It,  and  it  appeared  sub- 
parted  from.  From  the  dally  and  un-  sequentl^  to  be  a  forgery,  and  the 
avoidable  use  of  commercial  paper  by  government  delayed  for  six  monthi  to 
the  United  Stales,  it  is  as  much  inter-  bring  suit  for  the  recovery  of  the 
ested  as  the  community  at  large  can  be,  money,  It  was  held  that  such  delay  was 
in  maintaining  these  principles.     The  fatal  to  the  action. 

rule,   that   upon   an  unconditional   ac-  I.  Bank  of  U.    S.  1/.  V.   S.,  3  How. 

ceptance  the  ace e  pt  or  Is  absolutely  (U.   S.)   711;   Thorndike   t.   U.  S.,  3 

bound,  no  matter  what  equities  exist  Mason  (U.  S.)  i. 

between  the  drawer  and  acceptor,  pro-  The  United  Slates   is   liable  for  re- 

vfded   the  holder   is  a  bona  fide  pur-  exchange.     Where  the    United  Stales 

chaser   without   notice,   applies  to  the  was  a  party  to  a  bill  of  exchange  both 

United  Stales  HR  well  as  to  private  In-  as    drawer   and  drawee,    Its   interests 

dlvlduals.  U.  S.  V.  Bank  of  Metropolis,  were  in  no  way   affected   by  the  want 

15  Pet.  {U.  S.)  377.  of  either  protest  or  notice.     Beers  r. 

Where  a  pension  check  drawn  by  U.  S,  Dev.  Ct.  of  CI.  27. 
mistake  for  $1,380.30  Instead  of  {18.00,  A  written  instrument  In  the  form  of 
Is  indorsed  by  the  payee  to  a  bank,  and  a  bill  of  exchange,  but  accompanied  by 
by  that  bank  indorsed  for  collection  to  other  official  documents,  drawn  by  the 
another,  which  indorses  it  to  the  assist-  United  Slates  on  a  foreign  govern- 
ant  treasurer,  who  pays  it,  the  money  ment,  is  not  a  bill  of  exchange  within 
cannot  be  recovered  from  the  collecting  the  law  of  merchants,  and  is  not  sub- 
hank  which  has  paid  It  over  to  the  prin-  ject  to  protest  for  damages  If  dia- 
cipal,  the  forwarding  bank,  and  if  the  honored.  U.  S.  v.  Bank  of  U.  S.,  5 
assistant  treasurer  retains  the  amount  of  How.  (U.S.)  381. 

the  check  out  of  money  due  the  collect-  3.  In  U.  S.  v.  Bankof  Metropolis,  ij 

ing  bank  from  the  United  Slates,  such  Pet.  [U.  S.)   377,  it  was   decided   that 

bank,  may  recover  It  from  the  United  when  an  officer  of  the  government,  «u- 

Slates.  Wells  v.  U.  S..  4s  Fed.  Rep.  337.  thorized  to  do  so,  accepted  a  draft  in 

ObUKfttion  In  Case  of  FotkMI  Jndorsa-  beha\(  o{  the  United  Stale.   ------   -' 

~ -         -  -  fOftK.— 

a  the 
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hands  of  an    innocent    holder.    This  ooo  Id  amouiit  femained  unpaid.    Cer- 

propoaltion  wa«  the  main,  ir  not  the  tain  of  these  drafts  were  purchased  br 

onl^  one  controverted  in  this  case,  and  the  plaiatiff  before  maturity  for  a  val- 

an   attentive   eiamfnatioii   of    it    will  uable  consideration,  and,  as  he  alleges, 

■how  <Cn»X  the  authority  of  the  officera  without  notice  of  any  defense  to  them, 

to  accept  was  not  raised  by  counsel  or  It  was  held  that  the  purcbaierof  paper 

considered  bj  the   court;  and  that  it  purporting   to  bind   the   government, 

was  impliedlj  held  that  such  authority  must,  at  his  peril,  tee  that  the  oilicer 

was  a  matter  always   open  to  inquiry  had  authority  to  bind  the  goverament; 

when  the  draft   was  attempted  to  be  the  use  of  bills  of  exchange,  by  the  offi- 

enforced  against  the  government,  cers  of  government  in  cases  aulhorized 

Although  it  i«  true  that  when  the  by  law,  cannot  be  established  as  a 
United  States  enters  the  domain  of  usage  in  cases  not  so  authorized,  there 
commerce  it  EubmitK  itself  to  the  same  tieing  no  express  statutory  authority 
laws  that  govern  individuals  there,  and,  to  bind  the  government  by  such  paper; 
among  these,  to  the  rule  that  when  one  when  it  exists  It  must  be  by  the  inci- 
accepls  fotged  paper  purporting  to  be  dent  of  some  other  power;  there  be- 
hig  own,  and  pays  it  to  a  holder  for  ing,  under  the  existing  laws  no  lawful 
Talue.hecannotrecall  the  payment,  still  occasion  for  any  officer  of  the  govera- 
tbe  government  cannot  be  so  charged  ment  to  accept  drafts,  such  accept- 
by  any  action  of  its  agents  which  fall  ances  are  not  binding  on  the  govern- 
short  of  an  adoption  of  the  paper  by  it.  ment.  Miller,  J.,  in  delivering  the 
Cooket'.U.S.,9i  U.S. 389;  13  Blatchf.  opinion  of  the  court,  observed  :  -'We 
(U.S.)  43.  make  the  further  observation  in   this 

"Th*  RoTd   Aaceptaneea."  —  In  this  connection,  that  while  it  is  readily  to 

case   It  appeared  that  Russell   &  Co.,  be  seen  that  the  exigencies  of  the  busi- 

drawers   of  the  bills  in  question,   had  ness  of  the  departments  may   require 

contracts  for  supplies  and  transporta-  drafts  to  be  drawn  by  them,  and  may 

tion,   to  be   furnished  to  the  army  in  justirv   drafts   being   drawn   on  them, 

Utah.    That,  by  these  contracts,  they  which  thej  ought  to  and  do  pay  when 

were  to  be  paid,  either  by  the  quarter-  presented,  there  can  be  no  occasion  for 

master  at  St.  Louis,  or  by  his  drafts  on  an  acceptance,  by  any  department  or 

bis  assistant  treasurer  In   New  Yoric.  officer,  of  a  draft  drawn  on  either  of 

In   all   the   contracta   save   one,   these  them.     .      .      .     The  authority   to 

payments  were  to  be  made  on  the  final  Issue  bills  of  exchange  not  being  one 

delivery  of  the  supplies  in  Ulai,  but  In  expressly  given   by  statute,   can  only 

one  contract  there  was  an  agreement  arise    as    an    incident    to  the    exer- 

that  partial  payments  should  be  made  else  of  some  other  power.     When  it 

when  the  trains  were  started.     In  all  becomee  the   duty  of  an  officer  to  pay 

cases  payments  were  to  be  made  upon  money  at  a  distant  point,  he  may  do 

certiticates  of  the  proper  quartermaster,  so  by  a  bill  of  exchange,  because  that 

The  performance  of  these  contracts  re-  is   the    usual   and    appropriate   mode 

quired   a  very  large  outlay  of  rnoney,  of  doing  it      So,  when  an    officer  or 

and  R.  St  Co.',  finding  it  dl'flicult  to  ad-  agent  of  the  government  at  a  distance, 

vance  this  and  wait  for  its  return  until  is  entitled  to  money  here,  the  person 

they  were  entitled  to  receive  payment  holding  the  fund  may  pay  his  drafts, 

under  their  contract,  made  an  arrange-  And   whenever.   In  conducting  any  of 

ment  with   the   secretary  of   war   by  the  fiscal  affairs  of  the  government,  the 

which  they  should  draw  time  drafts  on  drawing  of  a  bill  of  exchange  is  the  ap- 

hiiD,  payable  to  their  own  order  at  the  proprlate  means  of  doing  that  which 

Bank   of  the   Republic  in  New  York,  the  department,  or  officer  having  the 

which  should  be  accepted  by  the  secre-  matter  in  charge,  has  the  right  to  do, 

tarj.    That  on  these  drafts  they  could  then  he  can  draw  and  bind  the  eovcrn- 

raise   the   money   necessary  to  enable  ment  in  doing  so.     But  the  obligation 

them  to  perform  their  contract,  and  as  resting  on  him  to  perform  that  duty, 

tbe  money  for  the  transportation  and  and  his   right  and   authority  to  effect 

supplieBbecamedue,theyshou1drecelve  such  an  object,  are  always  open  to  in- 

it  and  take  up  tbe  acceptances  of  the  quiry,  and  if  they  be  found  wanting, 

secretary  before  or  at  maturity.     Under  or  if  Ihey  be  forbidden  by  express  stat- 

tbis   arrangenient,   the    secretary    ac-  ule,  then   the   draft  or  acceptance   is 

cepted  drafts  to  the  amount  of  (5,000.-  not  binding  on    the  government.      It 

000,  most  of  which  were  taken  up  by  cannot    be   maintained   that,  because 

R.  &  Co.,  as  agreed ;  but  over  ti,ooo,-  an  officer  can  lawfully  issue  billa  of 
a?  C.  of  L.— 34                           529 
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4.  Liability  for  Intereat. — The  rule  that  "  interest  follows  the 
principal,  as  the  shadow  the  substance,"  admits  of  an  important 
qualification  in  the  case  of  government  contracts.  In  order  to 
render  the  United  States  liable  for  interest,  it  must  be  either  ex- 
pressly stipulated  for,  or  allowed  by  special  statute.'  An  excep- 
tion to  this  practice  of  the  departments  prevails  where  the  United 

Lagare,  Nelson,  Johneou,  Cushing  and 
Black,  and  appearing  in  the  following 
volumes  and  pages  of  those  opinions  as 
published:  i  Op.  Atty.  Gen'l  26S,  5^0, 
SS4;  3  Op.  Ally.  Gen'l  635;  4  Op.  Attj-. 
Gen'l  i^.  i3r,.  286;  5  Op.  Ally.  Gen'l 
105 ;  7  Op.  Atty.  Gen'l  533 ;  9  Op. 
Atty.  Gen'l  57,  449. 

And  in  addition  to  the  practice  which 
has  long  prevailed  in  the  department  of 
not  allowing  (ntere«t   on   claims   pre- 


exchange  for  some  purposes,  that  no 
inquiry  can  be  made  In  any  case  into 
the  purpose  for  which  a  bill  was  issued. 
Tile  government  cannot  be  held  to  a 
more  rigid  rule,  in  this  respect,  than  a 
private  individual.  .  .  .  In  accord- 
ance with  these  views,  we  nre  of 
opinion  that,  an  there  can  be  no  lawful 
occasion  for  any  department  of  the 
government,  or  for  any  of  its  olficers, 
or  agents,  to  accept  drafts  drawn  on 
them,  under  any  statute  or  other  law 
now  known  to  us,  such  acceptances 
cannot  bind  the  government."  Floyd 
Acceptances,  7  Wall.  (U.  S.)  666. 

1.  Gordon  v.  U.  S.,  7  Wall.  (U.  S.) 
188;  TillBon  V.  U.  S,  100  U.  S.  43; 
Harvey  v.  U.  S.,  113  U.  S.  443;  White 


by  statute  or  the  common  law,  except 
In  cases  where  there  has  been  a  con- 
tract to  pay  interest,  it  is  allowed  for 
delay  or  default  on  the  part  of  the 
debtor.  But  delay  or  default  cannot  be 
attributed  to  the  government.  It  is 
presumed  to  be  always  ready  and  will- 
ing to  discbarge  Its  obligations.  U.  S. 
V.  Sherman,  ^  U.  S,  565. 

The  right  Is  purely  conventional  in 
its  origin,  and  where  not  sanctioned  by 
law  and  usage,  it  cannot  exist;  as  in 
case  of  a  claim  against  the  United 
Slalfs.  Todd  i>.  U.  S.,  Dev.  Ct.  of 
CI.  93.     See  also  7  Op.  Atty.  Gen'l  523. 

It  has  been  established  as  a  general 
rule,  in  the  practice  of  the  government, 
that  interest  is  not  allowed  on  claims 
against  it,  whether  such   claimB    orig- 

they  arise  in  the  ordinary  business  of 
administration,  or  under  private  acta  of 
relief  passed  by  Congress  on  special 
application.  The  only  recognized  ex- 
ceptions are  where  the  government 
Klipulates  to  pay  interest,  and  where 
interest  is  given  expressly  bj  an  act 
of  Congress,  either  by  the  name  of  in- 
terest or  by  that  of  damages,  U.  S.  v. 
Bayard,  117  U.  S.  151.  That  Ihisis  the 
established  rule  appears  also  from  a 
succession  of  opinions  of  the  attorneys 
general  of  the  Untied  Slates,  given  by 
Attorneys  General    Wirt,   Crittenden, 


of  claims  is  OT^anized,  expressly 
declares,  "  that  no  interest  shall  be  af. 
lowed  on  any  claim  up  to  the  time  of 
the  rendition  of  judgment  ihereon  in 
the  court  of  claims,  unless  upon  a  con- 
tract expressly  stipulating  for  interest." 
R.  S.,  4  1091;  TiMson  -v.  U.  S,  100  U. 
S.43. 

"An  obUgatian  to  pay  Intarart  li  not 
to  tw  Implied  against  the  government  as 
it  Is  against  a  private  party,  from  the 
mere  fact  that  the  principal  was  detained 
from  the  creditor  after  Ihe  right  to  re- 
ceive it  had  accrued."  g  Op.  Attj'. 
Gen'l  59.  See  also  White  v.  Arthur, 
10  Fed.  Rep.  80. 

Where  acts  of  Congress  direct  the 
settlement  of  claims  according  to  "equi. 
tv,"  or  "equity  and  justice,"  interest 
is  not  thereby  authorized.  7  Op.  Atty. 
Gen'l  loj.  But  comfare  1  Op.  Atty. 
Gen'l  403. 

Intenit  Allow  a  a.— There  are  in- 
stances In  which,  from  considerations 
of  policy,  interest  has  been  allowed. 
Claim  oC  the  Heirs  of  Thomas  Ewell.  5 
Op.  Att^.  Gen'l  138.  And  where  the 
State  of  Virginia  contracted  obliga- 
tions for  military  supplies  furnished 
duringthe  War  of  the  Revolution,  which 
were  assumed  by  the  Uniled  Statei, 
upon  receiving  from  that  state  the  ces- 
sion of  the  territory  northwest  of  the. 
Ohio  river,  and  the  said  claims  were 
referred  by  a.  special  act  to  the  court  of 
claims,  with  directions  to  settle  the 
same  according  to  the  rules  and  regula- 
tions theretofore  adopted  ,bv  the  United 
Stales  in  settlement  of  similar  cases, 
and  without  regard  to  the  Statute  of 
Limitations,  It  was  held  that,  as  the  stat- 
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States  assumes  a  claim  against  a  state,  for  then  such  claim  should 
be  paid  in  full,  interest  and  principal,  as  the  state  would  have 
paid  it.* 

m.  PowiE  TO  ACQUIEE  Pboteett.— The  C/niUii  States  may  ac- 
quire and  hold  territory  and  Other  property  in  its  corporate  ca- 
pacity.* The  power  to  acquire  territory,  either  by  conquest  or 
treaty,  is  clearly  implied  from  the  power  conferred  upon  Con- 
gress to  make  wars,  and  to  make  treaties.' 

It  is  provided  by  an  act  of  Congress  that  the  United  States 
cannot  acquire  land  by  purchase,  except  under  a  law  authoriz- 
ing such  purchase.*  This  act,  however,  does  not  prevent  the 
taking  of  property,  real  and  personal,  as  security  for  debts  due 
or  to  become  due  the  United  States.^ 

utet  would  have  been  within   the  pur-  States  owns  lands  situated  within  the 

view  of  an  earlier  act,  which  allowed  limitB   of  a  particular  slate,  and  over 

Interest  on  similar  claims,  but  for  their  which  it  ha*  no  cession  of  jurisdiction, 

being  within  the  bar  of  a  froviso  not  for  objects  either   special   or   funeral, 

in  anv  wise  atFecting  their  merits,  inter-  little  doubt  eilstE  that  the  rights  and 

e«t  should  be  allowed,  although  such  remediesinrelationtoitareusuatly  sucb 

allowance  was  not  according  to  the  as   apply  to  other   landowners   within 

eilabllshed  practice  of  the  treasury  de-  the  state.     U.  S.  v.  Ames,  i  Woodb.  ft 

partment,  when  not  authorized  by  spe-  M.   (U.   S.)  76;   U.    S.   v.   Crosby,  7 

cial   leKislation.     (Clifford   and    Hunt,  Cranch   (U.S.)   115;  New  Orleans  f. 

j].,  dissenting-.)  U.  S.  v.  McKee,  91  U.  U.  S.,  10  Pel.  (U.  S.)  663. 

8.442.  B.  American    Ins.  Co.  v.  Canter,  i 

1.  U.  S,  V.  McKee,  91  U.  S.  44a.  Pet.  (U.  S.)  511 ;  Nelson  v.  V.  S.,  30 

a.  Pollard   V.   Hagan,   3   How.   (U.  Fed.   Rep.   tti       See  also  Treaties, 

S.)  III.  vol.  16,  p.  sag. 

The  United  States,  as  an  incident  to  But  the  United  Stales  cannot  acquire 
its  sovereignty,  may  accept  of  a  convey-  territory  to  lie  held  as  a  colony,  and  to 
ance  of  lands  in  discharge  of  an  in-  be  governed  at  its  will  and  pleasure, 
debledness  to  it,  and  may  sell  such  although  it  may  acquire  territory, 
lands  upon  credit,  and  maintain  an  ac-  which  at  the  time  has  not  the  popula- 
tion for  the  purchase-money.  U.  S.  T'.  tion  that  fits  it  to  become  a  state,  and 
Lane,  3  McLean  (U.  S.)  36s;  U.  S.v.  may  govern  It  as  a  territory  until  it  has 
Hudson,  3  McLean  (U.  S.)  156.  a  population  which,  in  the  judgment  of 

The   constitution   confers   on   Con-  Congress,  entitles  it  to  he  admitted  aa 

gress  power  "  to  make  all  needful  rults  a  state  of  the  Union.    Scott  v.  Sanford, 

end  regulations   respecting   the  terri-  19  How.  (U.  S.]   393.     See  also  Tbr- 

lory  and  other  cleared  property  in  the  bitobirs,  vol.  2j,  p.  953. 

United  Sfalei."  U- S.  Con8t.,art.  i,  5  8.  4.  U.     S.   Stat,    at    L.   568;  Act   of 

Tlie   Tnltod    BUttt    Cannot    Acqntrs  Congress,  May  ist,  iSiu. 

Property    I>t   DeTlae    Wlim    Forbliiaan  E.  This  act  does  not  prohibit  convej- 

Ity  Btate  Law. — So  In  JVetvl'orJr  where  ing  lands  to  trustees  for  the  purpose 

a  devise  of  land  can  be  made  only  to  of  paying  a  debt  d  u  e  to  the    C  'niled 

a  natural  person,  or  such  corporations  States,  or  even   conveying  directly  to 

as  are  created  under  tlie  laws  of  the  the   United  States  for  the  purpose  of 

state  authorized  to  take  by  devise,  the  securing  the  debt.     Neilson  -v.  Lagow, 

devise  of  lands  to  the   government  of  12  How.  [U.   S.)  98. 

the  United   States  is   void.      U.    S.    f.  In  U.   S.  r.  Hodge,  6   How.    [U.  S.) 

Fox,  94  U.  S.  315.     So  is  a  bequest  to  279.  a  postmaster  had  made  a  mortgage 

the  United  States  to  he  administered  of  property,  real   and   personal,  to  the 

as  a  charity,  when  forbidden   by   the  post  ofKce  department,  to  secure  the 

state   in   which   It  is   made.     Levy  f .  amount  due  on  a  settlement  to  be  made 

Levy,  33  N.  Y.  97.  six  months  from  the  time  of  the  mort- 

.--_ .-- — •n.i.i^   _   — --.  __... — .  gage,  including   debta  due  and  to  be- 
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The  power  of  the  United  States  to  take  property  for  public  use 
is  fully  treated  in  another  article.' 

The  government  cannot  appropriate  and  use  a  patented  inven> 
tion  without  compensation  to  the  owner.* 

IT.  ACtlOFf— 1.  By  the  United  States.— The  United  States  is  ea- 
titled  to  the  same  remedies  for  the  protection  of  Its  legal  rights 
as  private  parties,  its  civil  rights  being  in  no  wise  affected 
by  the  restraints  of  the  constitution  upon  its  sovereign  powers; 
the  power  of  suing  on  its  part  is  necessary  for  the  collection 
of  the  public  revenue,  the  support  of  the  government,  and  the 
payment  of  public  debts."  When,  however,  the  United  States 
appears  as  a  suitor,  it  voluntarily  submits  to  the  law,  places  itself 
upon  the  same  footing  with  other  litigants,  and  is  not  entitled  to 
remedies  which  cannot  be  granted  to  individuals.*     So,  when  a 

1.  See   Eminent   Douaih,   vol.  6,  for  timber  cut  and  carried  away.   U.S. 

p.  509.  V.  Cook.  19  Wall.  [U.  S.)  591. 

a.  Cammeyer  v.   Newton,  94  U.   S.  Bill  in  hnJilty.—U  the  Cnited  S/ales 

Z15;  Jainee  r.  Campbell,  104  U.  S.  356;  Ig  defrauded  inio  Issuing  a  patent  for 

HolliBtcr  II.  Benedict,  113  U.  S.  59.  land.  It  can,  like  anj  other  proprietor, 

8.  The  courts  are  open  to  the  United  maintain  s  bt[l  fn  equity  to  set  tt  aside. 

Slatts  as  to   private  parlies,  to  secure  U.  S.  v.  Hughes,  11  How.(U.  S.)  552; 

protection  for  their  legal  rights  and  in-  U.  S.  v.  Minor,  114  U.  S.  233. 

teres  Is  by  regular  proceedings.     lure  Dalagatloti  of  Powar  to  luatltnte  Bnlta. 

Pacific  Railway  Commission,  33  Fed.  — As  a  general  rule,  the  federal  govern- 

Rep.   341;   31   Am.   &    Eng.   R.   Cas.  ment,  in  it«  own  court  and  those  of  the 

598.  states,  can  act  only  through  its  offices  ■ 

It  would  lie  strange  to  deny  them  a  and  officers  established   by  taw.    The 

right  which  is  secured   to  every  citizen  delegation  of  power  to  institute  suits  by 

of  the   United  Slates.     It  would  pre-  an  executive  officer   to  an   individual 

sent  a  strange  anomaly,   if,  having  the  having  no  official  character  or  respon- 

power   to   make    contracts    and    hold  slblllty,  and  the  sub -delegation  of  lb« 

property  as   other  persons,  natural  or  same   power,   without   any  warrant  at 

artiticia'l.  they  were  not  entitled  to  the  law  for  eilher,  arc  in  conflict  with  the 

same  remedies   for   their   protection,  theory  of  our  Institutions  and  ought  not 

Cotton  V.  U.  S,,ii  How.  (U.  S.)  339.  to  be  sanctioned.     U.  S.   v.  Smith,  7 

The  Hght  to  sue  in   its  own  courts,  La.  Ann.  185. 

having  once  attached,  becomes  a  pre-  4.  No  Spaolal  M^llBgaa. — The   Uni' 

relative  right;  and  Congress  will  not  led   Slales   as    plaintiff    occupies    no 

be  presumed  to  intend   to  deprive  the  better  position  than  a  citizen.    U.  8.  v. 

government  of  such   right,  unless  the  Dantzter,  3  Wood  (L".  S.)  719;  U.S.  if. 

intention   appears  in  plain  and  unam-  Barker.  13  Wheat.   (U.  S.)  559;  Mllch- 

blguous  terms.    U.  S.  f.  Shaw,  39  Fed.  el    i\   U.  S.,  9  Pet.  (U.  S.)   743;   Brent 

"--       -  Bank  of  v/ashington,  loPet.  (U.  S.) 
^;  U.  S.  V.  Beebe.  17  Fed.  Rep 

contract  in  U.  S.  v.  Ingate,  48  Fed.  Rep.  251. 

which  the  law   provides  no  other  rem-  Where  the  United  Slates  sues  on   a 

edy,    Dugan  v.  U.  S.,  3  Wheat.  (U.  S.)  contract,  it  Jias  no  privileges  or  rights 

17a.     The  United  States  may  iue  on  i  beyond    those    of    a    private    person; 

chose  in  action   assigned  to  an  officer,  hence,  it  must  prove  the  contract  the 

U.  S.  V.  Buford,  3  Pet.  (U.  S.>  11 ;  U.  same  as  an  individual,  and  any  inter- 

S.  V.  White,  1  Hill  (N.  Y.)  59,  or  upon  ference  would  be  as  fatal  in  one  case 

a   bill   of  exchange   indorsed   by  the  as  in  tlie  other,     U.  S.  i\  Parmele,   i 

treasurer  of  the  United  States.   Dugan  Paine  {U.  S.)  351. 

V.  U.  S.,  3  Wheat.  (U.  S.)  172,  The  government  cannot  have  a  re- 
It  has  the  power  to  maintain  an  ac-  lief  which  it  would  be  accountable  to 
tion  of  trespass  for  entering  and  cut-  grant  apilnst  an  individual.  U.  S.  v. 
ting  trees  on  public  lands.  Cotton  v.  Flint,  4  Sawy.  (U.S.J  41;  Fendall  v. 
U.S.,  II  How.  (U.S.)  sag;  or  replevin  U.S.,  14  Ct.  of  CI.  247. 
682 


Rep.. 

Ttie't/ni/ed  States   may   sue  In  iu    615;  U.  S.  v.  Bcebe.  i7'Fed.  Rep.  40: 
of  I "        '  -  "    -   " 
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petitioner  in  a  court  of  equity,  it  is  subject  to  the  same  equitable 
principles  to  the  same  extent  as  other  suitors.*  The  general  rule, 
however,  is  subject  to  this  exception,  that  the  Statute  of  Limita- 
tions cannot  be  pleaded  against  the  Untied  States.* 

The  United  States  may  maintain  assumpsit  for  money  had 
and  received,'  as  for  money  which  has  been  wrongfully  paid* 

S.  Agftinrt  the  Vnited  Statea. — On  the  other  hand,  it  is  well  es- 
tablished that  the  United  States  cannot  lawfully  be  sued  in  any 
case, .without  its  consent  ;'  the  exemption,  however,  is  limited  to 

The  Uniled  Slalt)  !b  not  entitled  to  paid  bb  ■  bounty  to  those  not  entitled 

a  writ  of  error  or  appetl,  if  such  rem-  to  it,  it  may  be  recovered  In  an  action 

edj  would  not  be  granted  to  a  private  for  money  received.     U.  S.  v.  Bartlett, 

person  under  like  circumstances.  U.S.  .3  Ware  ( U.  S.)  9.     And  ati  action  liei 

V.  Union  Pac.  R.  Co^,   105   U,    S,  863 ;  against  an  officer  to  recover  compen. 

U.  S.  V.  Thompson,  93  U.  S.  586.  sation  to  which  he  is  not  entitled,  and 

The  Uniled  States,  as  a  creditor,  has  which  has   been  paid  him  by  mlitake. 

the  same  remedy  as  a  private  creditor,  McEirath  v.  U.  S.,  11  Ct.  of  CI.  loi. 

and   no   other,  to  compel  payment  of  S.  U.  S.  r.  McLemore,  4   How.  (U. 

any  moneys  due  it  from  a  debtor  cor-  S.)  386 ;  Hill  v.  U.  S.,  9  How.  (U.  S.) 

poration,  or  to  prevent  it  from  wasting  3S6;  U.  S.   v.   Clarke,  8   Pet.  (i;.  S.) 

its  assets  before  the  debt  maturei,  and  444;  De   Groot   t'.  U.  S.,  i;  Wall.  (U. 

that  remedy  must  be  by  a  regular  judi-  S.)  419;  U.  S.  v.  Eckford,  it  Wall.  (U. 

cial  proceeding  in  due  course  of  law.  S.)  484;  Case  v.  Ferrlll,  11   WalK  (U. 

In  re  Pacific  R.  Cora  miss  ion,  3a  Fed.  S.)  199;  Elliott*.  Van  Voorst,  3  Wall. 

Rep.  141 ;  31  Am.  &  Eng.  R.  Cas.  s98-  Jr-  (U.  S.)  301 ;  Carr  v.  U.  S.,  ^  U.  S. 

When  the  UHi'ted  Stales  bnng*  an  437;  U.   S.  v.   Lee,  106  U.  S.  304;  U. 

action  to  recover  back  money  paid  by  5.  v.  Barney,  3   Huehes  (U.   S.)  545; 

its  assistant  treasurer  by  mistake,  it  is  U.  S.  v.  Wells,  1   Wash.  (U.  S.)   i6t; 

bound  bv  thesame  equitable  release  as  Nock  v.  U.  S.,  3  Ct.  of  CI.  451 ;  2  Op. 

any  other   plaintiff  in  such  an  action,  U.  S.  Atty.  Gen'l  967;   U.  ^.v.A.Tnei, 

and    cannot   recover,   if,   through    its  i  Woodb.  &  M.  (U.  S.)  76. 

failure  to  give  notice  of  the  mistake,  "The  United  States  have  the  same 

the   defendant    has    lost    his   remedy  civil  remedies  as  plBintlfTi  that  individ- 

through  the  action.    U.  S.   v.  Union  uals  have.    But  they  are  not  subject  to 

Nat.  Bank,  to  Ben.  ( U.  S.)  40S.  the  process  of  the  courts,  as  defendants. 

The  act  of  July  id,  1864,  admitting  as  individuals  are.     It  Is  a  fundamen- 

partiet  as  witnesses,  applies  to  trials  in  tal   maxim  that  a  sovereign  can  never 

whicb  the  United  States  is  a  party,  as  be  made  amenable,  even  in  its  own  ju- 

well  as  to  those  between  private  per-  diclal  tribunals,  unless  its  consent  to 

sons.     Green  v.  U.  S.,  9  Wall.  (U.  S.)  respond  and  subject  itself  to  adjudica- 

655.  Hon   has  been  expressly  declared."    4 

1.  The  United  States  is  not  exempt  Minor's  Institutes,   pt.  I  (3d   ed.),  15a 

from  the  fundamental  rule,  that  he  who  (top  page). 

asks  equity  must  do  equity.     Brent  v.  A    bill    will   not   He   to  enjoin    the 

Bank  of  Washington,  10  Pet.  (U.  S.)  United  States  from    proceeding  on   a 

S96.  judgment,  Hill  v.  U.  S.,  9  How,  (U. 

The  Statute  of  Limitations  does  not  S.)   386;   but   a  court  of  law  maj-  on 

run  against  the  government,  jet  It  may  motion  Inquire  as  to  the  form  of  paj- 

be  taken  into  consideration  In  equity  ment,  and  order  an  entry  of  satisfac- 

in  determining   whether   the  .govern-  Hon.     U.  S.  v.  McLemore,  4  How.  (U. 

ment's  claim  U  sUle.     U.  S.  v.  White,  S.)  386. 

17  Fed.  Rep.  s^i.  Where  money  has  been  improperly 

%.  See   Limitations  op  Actions,  distributed  to  several   parties,  one   of 

vol.  13,  p.  667.  whom  is  the  6'i>i7e^5fir/Fj,  the  supreme 

I.  U.  S.  I'.  Buford,  3  Pet.  (U,  S.)  la;  court,  in  ordering  the  other  parties  to 

U.  S.  V.  Clark,  I  Paine  (U.  S.)  639;  U.  refund,  has  no  authority  to  make  such 

S.f.  Mechanics' Bank,Gilp.(U.S.)5l.  order  against  the  United  Stales,     Bx 

4.  XS.&.-v.  Ferreita,i3  How.  (U.S.)  ^  Morris,  9  Wall.  (U.  S.)  605- 

40;  U.  S.  V.  Waterborough,  3   Ware  Liens  upon  property  of  the   Uniled 

(U.S.)   154.     Where  money  has  been  5'ii/m  are  incapable  of  being  enforced, 
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suits  against  the  United  States  directly  and  by  name,  and  cannot 
be  successfully  pleaded  in  favor  of  its  officers  and  agents, 
when  they  are  sued  by  private  persons,  the  property  being  in  the 
possession  of  such  officers  and  agcntsJ 

except  when  such    property   becomes  gre««  for  the  collection  of  direct  tanes, 

subject  to  the  control  of   the  courts,  which   certificate  was   impeached    he- 

The  Siren.  7  Wall.  (U.  S.)  151.  cause  of  the  refusal  of  the  comtnission- 

The   property    of  the   Untied  States  ers  to  permit  the  owner  to  pay  the  tax, 

on  board  a  vessel  may  be  subject  to  a  with  interests  and  costs,  before  the  day 

lien  for  salvage,  but  the  lien   must  be  of  sale,  by  an  agent,  or  in  any  other 

enforced   in  a  proceeding  which  does  way  than  by  payment  in  person.     The 

not  necessitate   a  proceas  against  the  case  was  removed   to  the  circuit  court 

United   Sta/ei,     or    require    that     the  of  the    United  States   by  writ  of  crr- 

property  should  be  taken  out  of  its  poi-  tiorari,  where  all  the  subsequent  pro- 

~"  '}n.     The  possession  of  the  master  ceedlnes  took  place.  The  jury  rendered 


sel,  to  whom  goodi 
intrusted  to  be  delivered  to 
of  the   United  States,  is  no 
session  of  the  United  Stales.     U.  S.  v. 
Douglas,  10  Wall.  (U.S.)  is- 

PuUtton  ProosftdlUKt.— AVhere  it  is 
alleged  and  proven  in  partition  pro- 
ceedings that  the  United  States  has 
an  interest  in  the  land,  there  can  be  no 
partition,  unless  the  Umited  Stales  con- 
sents to  liecome  a  party,  Terris  11. 
Montgomery  Land  Imp.  Co..  94  Ala. 

AndltK  queralft  is  a  regular  suit  in 
which  the  parties  may  plead  and  take 
issue  on  the  merits,  and  cannot,  there- 
fore, t)e  sued  against  the  United  Stales. 
Avery  ...  U.  S.,  13  Wall.  (U,  S.)  304. 

1.  "  It  has  been  well  settled  by  the 
highest  courts  that  a  citizen  may  vin- 
dicate his  rights  by  ordinary  action 
■gainst  the  government  officers  in 
possession  of  property  claimed,"  In  re 
Miller,  s  Mackey  (D.  C.)  507;  Brown 
V.  Huger,  31  How.  tU.  S.)  308;  Stan- 
ley V.  Schwalby,  8s  Tox.  34S.  "  ' 
where  the  pleadii 
action    by  the  offii 

government,  disclose  that  the  posses- 
sion of  the  United  Stntes  is  assailed, 
the  jurisdiction  of  the  court  ought  to 
cease.    Carrf.  U.  S.,  98  U.  S.  433, 

Tha  "ArUnston  Ou«."— (U.  S.  11.  Lee, 
106  U.  S.  196).  An  action  of  ejectment 
was  instituted  by  George  W.  P.  C.  Lee, 
against  Kaufman  and  Strong  in  a  court 
of  the  State  of  VirgiHin,  to  recover 
possession  of  a  tract  of  land  known  as 
"Arlington,"  of  which  the  plaintiff  al- 
leged that  he  was  seised  in  fee.  The  land 
was  occupied  by  the  United  Stales, 
through  agents  and  otlicers,  as  a  mili- 


r  proofs  of  a 


agent  tered,  that  the  plaintlS  recovered  pos- 
■  pos-  session  of  the  premises  partly  against 
.  S.  V.  Kaufman  and  partly  against  Strong. 
The  case  was  then  carried  to  the  Supreme 
r  it  is  Court  of  the  United  Slates  on  writ  of 
pro-  error.  Miller,  C,  J.,  in  delivering  the 
js  has  opinion  of  the  court,  observed  :  "  No 
man  in  this  country  is  so  high  that  he 
Is  above  the  law.  No  officer  of  the  law 
may  set  that  law  at  defiance  with  im- 
punity. All  the  officers  of  the  govern- 
ment, from  the  highest  to  the  lowest, 
are  creatures  of  the  law,  and  are  hound 
to  obey  it.  It  is  the  only  supreme  power 
in  our  system  of  governmenl,  and  every 
man  who,  by  accepting  office,  partici- 
pates In  its  funclions,  is  only  the  more 
strongly  bound  to  submit  to  that  su- 
premacy, and  to  observe  the  limitations 
which  it  imposes  upon  the  exercise  of 
the  authority  whica  it  gives.  Courts 
of  justice  are  established,  not  only  to 
decide  upon  the  controverted  rights  of 
the  citizens  as  against  each  other,  but 
also  upon  rights  in  controversy  t>etween 
them  and  the  government ;  and  the 
docket  of  this  court  is  crowded  with 
controversies  of  the  latter  class.  Shall 
it  be  said,  in  the  face  of  all  this,  and  of 
the  acknowledged  right  of  the  judiciary 
to  decide  in  proper  cases,  statutes  w-hich 
have  been  passed  by  both  branches  of 
Congress  and  approved  by  the  Presi- 
dent to  be  unconBtitutional,  that  the 
courts  cannot  give  remedy  when  the 
citizen'has  been  deprived  of  his  prop- 
erty by  force,  his  estate  selied  and 
converted  to  the  use  of  the  govern- 
ment without  any  lawful  authority, 
without  process  of  law,  and  without  anjr 
ipenaation,   because   the    President 
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The  consent  of  the  United  States  to  be  sued  must  be  shown  by 
some  act  of  Congress;  an  officer  of  the  United  States  cannot 
waive  its  privilege,  and  lawfully  consent  to  the  prosecution  of  a 
suit  against  it,*^  Where,  however,  the  United  States  seeks  its 
rights  from  the  hands  of  a  court,  as  where,  the  United  States  re- 
sorts to  a  prize  court  to  procure  condemnation  and  judicial  ad- 
ministration, equity  requires  that  the  rights  of  all  parties  should 
be  adjudicated,  and  the  court  may  proceed  to  the  final  determina- 

archjes  of  Europe,  nor  in  anv  other  fUust ration,  the  l/Hi'ted  Stales  Tnay  pro- 
government  which  has  a  jugt  claim  to  cetd  hy  a  bill  in  chancery  tn  quiet  Its 
well-regulaied  liberty  and  the  protcc-  title,  in  aid  of  which,  tf  a  proper  case  is 
tion  of  personal  rights.  It  cannot  be,  made,  a  writ  of  injunction  may  be  ob- 
then,  that  when,  in  a  suit  between  two  tained.  Or  it  may  bring  an  action  of 
citizens  for  the  ownershipof  real  estate,  ejectment,  in  which,  on  a  direct  igeue 
one  of  them  has  established  his  right  to  between  the  L/Hited  States  as  pisintiff, 
the  pOHsesaion  of  the  property  accord-  and  the  present  plaintiff  as  defendant, 
iDg  to  all  forms  of  judicial  procedure,  the  title  of  the  United  Slates  could  be 
andby  Iheverdictof  ajuryandlhejiidg-  judicially  determined.  Or,  If  satifified 
tnenl  of  the  court,  the  wrongful  posses-  that  its  title  has  been  shown  to  be  in- 
sor  can  say  successfully  to  the  court,  valid,  and  it  still  desires  to  use  the 
'  Stop  here,  I  hold  by  order  of  the  Ptesi-  property,  or  any  part  of  II,  for  the  pur- 
dent,  and  the  progress  of  justice  must  poses  to  which  it  is  now  devoted,  it  may 
be  stayed.'  That,  though  the  nature  purchase  such  property  by  fair  ncgotia- 
of  the  controversy  Is  one  peculiarly  tion,  or  condemn  it  by  a  judicial  pro- 
appropriated  to  the  judicial  function,  ceeding,  In  which  a  just  compensation 
though  the  United  Slates  la  no  party  shaii  be  ascertained  and  paid  accord- 
to  the  suit,  though  one  of  the  three  ing  to  the  constitution."  U.  S.  v.  Lee, 
great  branches  of  the  government,  to  106  U.  S.  96.  See  also  Cunningham 
which  by  the  constitution  this  duty  i'.  Macon,  etc.,  R.  Co.,  109  U.  S.  446. 
has  been  assigned  has  declared  its  Gray.  J.,  in  delivering  the  dissenting 
judgment  after  a  fair  trial,  the  unsuc-  opinion,  said;  "The  sovereign  is  not 
cessful  party  can  interpose  an  absolute  liable  to  be  sued  in  any  judicTsl  tribu- 
veto  upon  that  judgment  b}'  the  pro-  nal  without  its  consent.  The  sover- 
duclion  of  an  order  of  the  Secretary  of  eign  cannot  hold  property  except  by 
War,  which  that  officer  has  no  more  agents.  To  maintain  en  action  (or  the 
authority  to  make  than  the  humblest  recovery  of  possession  of  properly 
private  citfien.  The  evils  supposed  to  held  by  the  sovereign  through  lis 
grow  pat  of  the  possible  interference  of  agents,  not  claiming  any  title  or  right 


judicial  action  with  the  exercise  of  pow- 

in  themselves,  but  only  as  the  repre- 

Hentativea  of  the  sovereign  and  in   its 

ot  its  most    important  operations. 

behalf,  is  to  maintain  an  action  to  re- 

will be  seen  to  be  small  indeed  com- 

cover  possession   of    the   property 

pared     to     this    evil,    and     much    di- 

against the  sovereign;  and  to  invade 

minished,  if  they  do  not  wholly  disap- 

such  possession  of  the  agents,  by  exe- 

cution or  other  judicial  process,  is  to 

tiderations.     .     .  Another   consid-    invade  the  possession  of  the  sc    „... 

eratlon  ie,  that  since  the  United  States  and    to    disregard    the   fundamental 

cannot  be  made  a  defendant  to  a  suit  maxim   that  the  sovereign  cannot  be 

concerning  its  property,  and  no  judg-  sued." 

merit  in  any  suit  against  an  individual  Majidamm  Agilait  Officer,  Not  Suit 

who  has  possession  or  control  of  such  Acalnst  Uie  Qnltad  Btatsi. — A  writ  of 

property  can  bind  or  conclude  the  gov-  mandamus  to  compel  the  delivery  of  a 

ernraent,      .     .     .     the    government   is  draft  hy  the  SecreUry  of  the  Treasury 

always  at  liberty,  notwithstanding  any  is  not  a  suit  against  the  United  Stales. 

such  judgment,  to  avail  itself  of  ail  the  Redfield   v.   Windham,   18    Wash.   L,. 

remedies  which  the  law  allows  to  every  Rep.  387. 

person,  natural  or  artificial,  for  the  vin-  I.  Carr  1:  U.  S.,  98  U.  S.  433 ;  Case 

dication   and   assertion   of  Its   rights,  f.  Terrell,  1;  Wall.  (U.  S.)  199. 

Hence,  taking  the  present  case  as  an  A  CsiVci/S'ii'bi  district  attorney  has 
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tion  of  all  questions  legitimately  involved.*  When  the  United 
States  waives  its  prerogative  of  sovereignty,  it  may  prescribe  the 
terms  and  conditions  upon  which  it  may  be  sued,  and  the  manner 
in  which  the  suit  may  be  conducted.* 

In  a  suit  by  or  against  the  United  States,  as  a  general  rule,  no 
court  can  make  a  direct  judgment  or  decree  against  the  United 
Stales  for  costs  and  expenses.' 

3.  In  Btate  Conita. — Suits  against  the  United  States  cannot  be 
sustained  in  the  courts  of   a  state.^     This  exemption  is  not  a 

no  power  under  direction  of  the  attor-  Stalea,  In  courts  which  are  the  crea- 

Tiey  general  to  Eubmlt  the  government  tion  of  the  federal  government.'' 
(o  the  juriidiction  of  a  state  court,  and         In  Briggt  v.  Llght-boati,  ii   Allen 

thereby  clothe  that  court  with  a  juris-  (Mass.)  157,  several  veaseli  were  built 

diction  to  render  a  judgment  binding  for  the   Uniled  Slates  for  the  purpose 

upon  the  United  States,  in  the  absence  of  being  used  as  floating  lights,  under 

of  an   act  of  Congress  authorizing  it.  an  agreement  to  construct  and  equip 

Stanley  v.  Schwalby,  85  Tex.  348.  them   according   to   certain   ipecifica- 

1.  Nuestra  Senora  de  Reela,  108  U.  tions   annexed,   and   to   the  satisfac- 

S.  91;  The  Siren,  7  Wall.  (U.  S.)  154;  tion  and  approval  of  an  agent  of  the 

CatrTi.  U,  S.,g8U.  S.  433.  United   Stales,  and   to   deliver   them 

1.  McElrath  i>.  U.  S.,  103  U.  S.  416.  in   the   State  of  Afattacintetls   for  a 

See  also  States,  vol.  23,  p.  85.  groes  sum  to  be  paid    by  the   United 

».  U.  S.  V.  Hooe,  3  Cranch   (U.  S.)  Slates  to  the  builder  after  their  com- 

73 ;  U.  S.  V.  Barker,  x  Wheat.  (U.  S.)  pletion  ;  they  were  completed  and  the 


S.)  387;  Henry  v.  U.  S.,  15  Ct.  of  CI.  States,  the  span  and  rigging  w 

16].  up,  and  the  lanterna  put  on  board  and 

But  the  United  States  Is  liable  (or  Its  prepared  for  use.     It  was  held  that  the 

own  costs,  and  where  a  suit  is  brought  title  to  them  was  vested  in  the   United 

by  it  to  recover  money  in  the  hands  of  States,  subject  to  the  lien  for  laborand 

a  party  who  has  a  claim  against  it  for  materials   furnished   the   builder,  and 

costs,  such  claim  may  be  set  off  againEt  that  such  lien  could  not  be  enforced  In 

Its  demand.     U.  S.  r:  Ringgold,  H  Pet.  the  courts  of  ihe  state  upon  proceed- 

(U.  S.)  150.  ings    afterward    commenced.     The 

4.  U.S.p.Lee,io6U.S.i96;Orleans  court,  by  Gray,  J.,  said :   "The  United 

Nav.Co.  II.  Schooner  Amelia, 7Martin  Stales   have  never,  by  general  statute 

<  La.)  590;  12  Am.  Dec.  516 ;  Goldsmith  or  special  order,  submitted  themselves 

V.    Revenue    Cutter,    6  Oregon    350;  or   their  rights  in   this  matter  to  the 

Briggsi;.  Light-boats,  IT  Alien  (Mass.)  jurisdiction  of  the  state  courts.    .    .     . 

157.  These  vessels   were    not   held  by   the 

In  U.  S.  V.  Lee,  lOO  U.  S.  196,  Justice  United  States,  as  property  might  per- 
Miller,  in  delivering  the  opinion  of  haps  be  held  by  a  monarch,  in  a  private 
the  court,  said  :  "  If  it  be  said  that  the  or  personal,  rather  than  in  a  public  or 
proposition  here  established  may  sub-  political  character.  It  is  difficult  to  see 
]ect  the  property,  the  oflicerB  of  the  how  the  government  of  a  republic  can 
United  States,  and  the  performance  of  hold  any  property  for  personal  or  pri- 
thelr  Indispensable  functions  to  hostile  vale  purposes.  But  these  light-boats 
proceedings  In  the  state  courts,  the  were  built  and  held  for  public  objects 
answer  is,  that  no  case  can  arise  in  a  only,  and  were  unsuitable  for  any  other, 
state  court,  where  the  interests,  the  They  were,  in  the  precise  and  emphatic 
property,  the  rights,  or  the  authority  language  of  the  plea  to  the  jurisdiction, 
of  the  federal  government  may  come  '  held  and  owned  bv  the  United  States 
in  question,  which  cannot  be  removed  for  public  uses,  and  as  instruments  for 
into  a  court  of  the  United  Slates  un-  the  execution  of  their  sovereign  and 
der  existing  laws.  In  all  cases,  there-  constitutional  powers.'  The  govern- 
fore,  where  such  questions  can  arise,  ment  thus  summoned  in  as  a  defendant, 
they  are  to  be  decided,  at  the  option  and  from  whose  possession  these  ves- 
of  the  parties  representing  the  United  sels  are  sought  to  be  wrested   by  the 
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personal  privilege  which  must  be  pleaded  in  abatement,  but  an 
attribute  of  sovereignty,  and  goes  to  the  jurisdiction.' 

If  the  United  States  prosecutes  its  suits  in  the  state  courts,  avail- 
ing itself  of  the  state  taw  for  that  purpose,  there  is  no  reason  why 
such  state  process  as  it  uses  (or  the  purpose  of  enforcing  its  right, 
should  not  be  subject  to  state  law.^ 

4.  Set-off  Agaiiut  the  United  StKtei. — For  the  same  reason  that 
an  original  suit  cannot  be  maintained  against  the  United  States 
without  its  consent,  a  set-off  will  not  be  allowed  the  defendant' 
when  the   United  States  is  plaintiff,  without  its  express  consent.' 

order  ofthi*  court,  is  not  ibe  govern-  the  United  Slaitt  to  recover  a  eum  of 

ment  of  the  «tate  by  whose  constitution  money  claimed  to  be  due  and  owing  to 

and  laws  this  court  i«  MtabliKhed  and  thetn  for  unpaid  duties  upon  imported 

the  tenure  of  olticeonts  judges  secured,  goods,  mav  be  brought  in  a  state  court. 

Bat  it  is  the  supreme  government  o(  The  primary  object  of  such  a  suit  being 

the    nation.     .     .     ■      The    petitioner!  not  simply  to  execute  the  laws   of  the 

suSered  the  title  to  pass,  and  the  pos-  United  Slaiea,  but  to  collect  a  debt  by 

session  to  be  delivered,  to  the  United  enforcing  an  obligation  due  to  it,  and  In 

Stales,  before  they  took  one  step  in  the  that  class  of  cases,  the  United  States, 

ttate  courts  to  establish  their  lien.     If  as  a   body   polllic,   may   maintain   an 

they   had  filed  their   petitions  and  at-  action    in   a   state  court  in   the   same 

tached  their  vessels  before  these  came  manner  as  other  states  and  lovereien- 

into  potseasion  of  the  United  Slates,  ties.     U.  S.  v.  Graff,  67  Barb.  (N.  Y.) 

they   might  well   have  contended   that  304. 

the  courts  of  the  commonwealth   had  And  bonds  given  for  duties  to  the 

acquired   a    jurisdiction   of  the  cases,  United  Slalei,  may   be   sued    in   the 

which  could  not  tie  divested  until  the  state  courts,  which  have,  by  the  Judi- 

ohject  of  the  suit  was  accomplished."  clary  Act  of  the  United  States,  concur- 

1.  Goldsmith  v.  Revenue  Culler,  6  rent  jurisdiction  with  the  courts  of  the 

Oregon  150.      And  the  objection  is  not  United  States,  of  all  suits  at  common 

waived  bj  pleading  to  the  merits.  law,  where  the  United  States  are  plaln- 

9.  Snl^Mt  to  SUte  Lava  WlMn  InlBS  tiffs.    U.  5.  v.  Dodge,   14  Johns.  (N. 

In  •StaMOmin— "The  United  States  Y.)  95. 

area  body  corporate,  having  a  capacity  ).  See  Set-off,  Recoupment,  and 
to  contract,  to  lalie,  and  to  hold  prop-  Counterclaim,  vol.  32,  p.  i-ji ; 
erty,  and  in  this  respect  stand  upon  the  States,  vol.  33,  p.  73. 
same  footing  with  other  corporate  But  when  the  £/«f7srf5/a/e»  proceeds 
bodies;  if  they  will  prosecute  their  suits  in  rem,  it  opens  to  consideration  all 
in  the  state  courts,  and  avail  them-  claims  of  equity  in  regard  to  the  prop- 
selves  of  the  state  laws  (or  this  pur-  erty  libeled,  and  it  then  standG,  with 
poae.  It  is  not  perceived  that  any  good  reference  to  the  rights  of  the  defend- 
rcaton  can  be  given  why  sucb  state  ants  and  claimants,  precisely  as  private 
process  as  they  use  for  the  purpose  of  suitors,  except  that  they  are  exempt 
enforcing  their  right,  should  not  be  from  costs  and  from  affirmative  relief 
■ubjecl  to  the  state  law."  Hence,  where  against  them  beyond  the  demand,  or  . 
a  person  committed  to  jail  under  a  propertv  in  controversy.  U.  S.  v.  Mac- 
ju<^ent  at  the  suit  of  the  United  Daniel,  7  Pet,  (U.  S.)  i;  U.  S.  v.  Ring- 
Stales,l%  discharged  under  state  Isw,  |old,  8  Pet.  (U.  S.)  150;  The  Siren,  7 
such  dischai^e  operates  as  a  bar  to  an  Wall.  (U.  S.)  154. 

action  by  the  United  States  on  a  bond  The  proper  evidence  to  show  that  the 

for  jail  Hherlies.     Stearns  f.  U.  S.,  i  claim  has  been  rejected  by  the  account- 

Paine  (U.  S.)  300.  Ing  ofKcers,  la  a  transcript  from  the  of- 

The  United  States,  by  voluntarily  ap-  fice  of  the  treasury.     U.  S.  v.  Gilmore, 

pearing  in  a  state  court,  as  claimant  of  7  Wall.  fU.  S.)  491;  U.  S.  v.  Smith,  i 

a  fund   therein,   subjeclB   itself  to  the  Bond  (U.  S.)  68. 

jurisdiction  of  this  court,  and  will  be  It  Is  not  necessary  that  the  claim  be 

bound   by    Its    decision.     Johnson    v.  presented  before  the  commencement  of 

StimmeI,89N.Y.ii7.  the  suit.  U.  S.  r.  Hawlilns,  10  Pet.  (U. 

Butt*  M  Bmotv  Dntlta.— a  suit  by  S.)  125. 
687 
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It  has,  however,  been  provided  by  law  since  an  early  date,  that  in 
suits  brought  by  the  government,  claims  for  set-offs  which  have 
been  presented  to  the  accounting  officers  of  the  treasury,  and  dis- 
allowed by  them,  may  be  admitted  upon  trial  in  the  reduction  of 
damages,  and,  under  some  circumstances,  without  such  presenta- 
tion.' But  no  judgment  can  be  rendered  against  the  government, 
although  it  may  be  judicially  ascertained  that,  on  striking  a  satis- 
factory and  just  balance,  the  government  is  indebted  to  the  de- 
fendant for  an  ascertained  amount.'' 

There  is  no  limitation  as  to  the  nature  and  origin  of  the  claim 
which  may  be  set  up,  and  so  it  is  held  that  it  is  intended  to  allow 
the  defendant  full  benefit  of  any  credit,  whether  arising  out  of  the 
particular  transaction  for  which  he  is  sued,  or  out  of  any  distinct 
and  independent  one.'     It  is  immaterial  whether  the  claim  to  be 

1.    6')iiV«</5/a'ei  Rev.  SUt.,4g5i.  scire  facias    against    the    plaintiff,  no 

If  not  presented  and  disallowed  in  judgment  can  be  rendered  Tor  the  bal- 
accordance  with  the  statute,  unless  ance,norcan the writbeissucd.thegov- 
within  the  exception  of  the  statute,  a  ernment  being  exempt  from  suit.  Ree- 
set-otr  cannot  be  allowed.  U.  S.  t>.  side  v.  Walker,  ii  How.  (U.  S.)  ^^^. 
MacDaniel,  7  Pet.  [U.  S.)  i ;  U.  S.  v.  Where,  in  an  action  bv  an  assignee 
Bank  of  Metropolis,  iK  Pet.  (U.  S.)  In  bankniptc;  against  the  United 
397;  U.  S.I'.  Giles,  9  Cranch  [U.S.)  S/a/ej,  the  defendant  sets  up  a  counter- 
113;  U.  S.  V.  Gilmore,  7  Wall.  (U.  S.)  claim  exceeding  the  amount  of  the 
491 ;  Halliburton  v.  U.  S.,  13  Wall,  (U.  ptalntifT's  claim,  and  neither  party  de- 
S.)  63:  Western  Union  R.  Co.  i>.  U.  sires  the  amount  due  on  the  counter- 
S.,  loi  U.  S.  548;  Watklns  f.  U.  S.,  9  claim  tobe  finally  determined,  it  may 
Wall.  (U.  S.)  759;  U.  S.  T'.  Laffion,3  be  allowed  to  the  extent  of  defeating 
McArthur  [D.  C.)  304;  U.  S.  v.  Aiu-  the  plalntifT's  claim,  and  no  further  de- 
tin,  2  ClifT.  {U.  S.)  335;  U.  S.  V.  termination  be  made  concerning  It, 
Barker,  i  Paine  (U.  S.)  156;  U.  S.  *.  Boughton  -u.  U.  S.,  13  Cl.  of  CI.  184. 
Smith,  I  Bond  (U.  S.)  70;  U.  S.  11.  Yet tbeindebtednesaof thegovernment 
Prentice,  6  McLean  (U.  S.J  65.  to  the  defendant  exceeding  the  amount 

Local  law  or  usage  cannot  affect  the  of  the  government's  claim  against  the 

determination  of  questions  of  set-ofi  in  defendant  may  be  established,  and  such 

federal  courts,  as  they  arise  exclusively  finding  will   thereafter   be  conclusive 

under  acts  ot   Congress.     Walking  v.  upon  the  parties.      Tillou   v.   U.  S.,  i 

U.  S.,  9  Wall.  (U.  S.)  765.  Ct.  of  Cl.  330. 

A  postmaster,  in  an   action  against  S.  U.  S.  v.  Wilkins,  6  Wheat.(U.S.} 

him  to  recover   money   received   and  135;  Cox  v.  U,  S.,  6  Pet.  (U.  S.)  171 ; 

not    accounted    for    by  him,   could  U.  S.  i<.  Hart   (Arizona,  188S),  19  Pac. 

not    set    up    a    claim    for    commis-  ^^V-  4- 

sions    of    which    he    alleged   ihat   he  Set-offs  have  been  allowed  for  claims 

had    been    deprived    by    the    illegal  for  costs  arising  in  a  previous  suit,  U. 

discontinuance  of  the  post  office.  Such  S.  r. Ringgold,  8  Pet.  (U.  S.)  150;  for 

a  claim  was  held  to  be  one  for  dam-  fees,  U.  S.  v.   Mann,  2  Brock.  (U.  S.) 

ages  merely,  and   not   the  subject  of  9;  U.  S.  v.  Fillebrown,  7  Pet.  (U.  S.) 

■et-olf,  without  showings  presentment  iS,  and  the  claims  of  a  military  officer 

of  the  claim,  and  the  audited  disallow-  for  money  expended   bv  'him  in  an  of- 

ance  of  it.  or   some   valid  excuse  for  ficlal  capacity.    U.  S.  i'.  Lent,  1  Paine 

non- present  mem.     Ware   v.  U.   S.,  4  (U.  S.)  417. 

Wall,  (U.S.)  617.  If  the  t'lrj/erf  S/a/ej  sues,  and  the  de- 

3.  DeGroot  v.  U.  S.,  5  Wall.  (U.  S.>  fendant  holds  its  negotiable  paper,  the 

431  ;  U.  S.  V.  Eckford,  6  Wall.  (U.  S.)  amount  of  it  may  be  claimed  as  a  c  red - 

484;    Schaumburg   -v.    U.   $.,    103    U.  it,and  if,  after  being  presented,  it  has 

S.  667.  been  disallowed  by  the  accounting  ofS- 

In  a  suit  In  which  under  local  process  cers  of  the  treasury,  it  should  be  b1- 

a  verdict   for   the   defendant  for  an  lowed  by  the  jury  as  a  credit  on  the 

amount  tet  off  Is  the  foundation  for  a  debt  claimed  by   the    Uniled   Stales, 

ess 
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set  off  is  legal  or  equitable  ;' 
allowed.* 


but  unliquidated  damages  cannot  be 


V.  Cunu  ASAlltn  thx  Unm  Statxi.  — Claims  against  the 
United  States  are  to  be  settled  in  the  treasury  department,  or,  in 
cases  provided  by  statute,  in  the  court  of  claims,'  whose  jurisdic- 
tion is  fully  treated  elsewhere  in  this  work.*  Where  there  is  a 
dispute  as  to  such  claims  against  the  United  States,  by  the  offi- 
cers authorized  to  adjust  such  accounts,  they  may  be  compro- 
mised, and  if  the  claimant  voluntarily  accepts  a  smaller  sum  than 
the  claim,  and  executes  a  discharge  in  full,  he  is  bound  by  the 
adjustments,  and  cannot  sue  for  what  he  has  relinquished.^ 


U.  S.  V.  Bank  of  Metropolis,  15  Pet. 
(U.  S.)  397- 

If  a  navy  agent,  without  ■  receipt 
from  a  purter,  upon  a  requisition  tor 
monej,  volunteen  ta  pa 7  demands 
which  it  is  tlie  purser's  duty  to  pay,  or 
■liail  pay  the  orders  of  a  purser  and 
shall  permit  the  receipts  of  the  sums 
paid  by  him  to  go  into  the  purser's  pot- 
session  by  whom  they  are  exhibited 
at  the  treasury,  and  allowed  in  the 
final  aettlemen)  of  his  account,  without 
Uie  purser's  having  given  credit  to  the 
navy  agent,  or  to  the  government  for 
the  amount,  it  assumes  the  character  of 
a  private  transaction  lietween  the  pur- 
ser and  the  navy  agent,  or  becomes  a 
debt  due  from  the  purser,  as  an  indi- 
vidual, to  the  navy  agent,  as  a  private 
person,  and  the  latter  cannot  claim  the 
amount  at  the  treasury  as  an  allowance 
Id  settlement  of  his  account,  nor  as  a 
l^al  or  equitable  credit  In  a  suit 
against  him  by  the  UniUd  Stales.  1  U. 
S.  f.  Hawkins.  10  Pet.  (U.  S.)  la;. 

In  %  rait  fen  tazea  brought  by  the 
Vmiied  Staiea,  a  set-ofT  growing  out  of 
independent  claims  cannot  be  pleaded. 
U.S.  V.  Pacific  R.  Co.,  4  Dill.  (U.  S.) 
69;  Apperson  v.  Memphis,  a  Flip.  (U. 

1.  Gratiot  V.  U.  S.,  i<;  Pet  (U.  S.) 
336 ;  U.  S.  V.  MacDaniel,  7  Pet.  ( U.  Sj 
I ;  U.  S.  f .  Ripley.  7  Pet.  (U.  S.)  18; 
L".  S.  V.  Duval,  Gilp.  (U.  S.)  356. 

1.  U.S.*.  Wells.  3  Wash.  (U.  S.) 
t6i;  U.  S.  V.  Williams,  5  McLean  (U. 
S.)i03;  U.  S.  V.  Buchanan.  8  How. 
(U.S.)  83;  Wareii.  U.  S.,  4  Wall.  (U, 
S.;  617. 

The  court  cannot  allow  as  a  set-off  a 
claim  which  is  a  mere  appeal  to  the 
generosity  of  the  government,  such  as 
damages  sustained  by  an  ofiicer  In  the 
discharge  of  his  duty.  U.  S.  v.  Wells, 
iWtsh.  (U.  S.)  161, 

I.   United  Statu  Rev.  Slat.,  ^4  163, 


4.  See  United  States  Courts. 

B.  Sweeney  f.  U,  S.,  17  Wal1.(U,  S.) 
7S;  Mason  v.  U.S.,  8  Ct.  of  CI.  tie; 
Murphy  I/,  U.  S.,  104  U.  S.464;  CnigW 
f.  L'.  S.,  II  Ct.  of  CI.  766;  Comstock 
TJ.  U,  S„9Ct.  of  CI.  141. 

A  claimant  who  accepts  certificate* 
of  indebtedness  instead  of  money,  in 
payment  of  his  demand  against  the  gov- 
ernment, cannot  afterward  recover  the 
difference  in  value.  Gibbons  v.  V.  S., 
J  Ct.  of  CI.  411. 

ConMnaUra CompronilMa. — In  Com- 
stock i>.  U.  S.,  9  Ct.  of  CI.  141,  the  fol- 
lowing rule*  concerning  constructive 
compromises  were  deduced:  First, 
Where  the  government  is  contractor, 
a  refusal  to  carry  out  an  express  con- 
tract by  the  head  of  an  executive  de- 
partment, or  a  dispute  on  the  part  of  the 
officers  authorized  to  adjust  such  ac- 
counts, will  render  the  case  not  merely 
disputed,  but  "disputable,"  within  the 
intent  of  the  ordinary  rule  of  law,  so 
as  to  make  it  the  subject  of  compro- 
mise, without  the  compromise  being 
necessarily  supported  by  a  new  consid- 
eration. Second,  Where  payment  of 
an  express  contract  is  disputed  by  the 
head  of  an  executive  department,  and  a 
means  of  compromise  is  proffered  be- 
yond the  ordinary  accounting  oRicers 
of  the  treasury,  or  the  ofticers  author- 
ized by  law  to  adjust  such  accounts, 
such  as  qtiasi  arbilramtMl,  in  the  form 
of  a  commission,  there,  if  the  party, 
voluntarily  or  involuntarily,  avail  him- 
self of  the  proffered  means,  and  accept 
the  amount  which  is  allowed,  without 
aflirmalivelv  informing  the  government 
that  it  will  not  be  taken  in  discharge  of 
the  debts,  It  will  constitute  a  final  and 
conclusive  compromise.    Third,  Where 

without  a  reason,  disputed  'by  the  offi- 
cers authorized  to  adjust  such  accounts, 
acceptance  of  the  portion  allowed,  ac- 
companied by  the  giving  of  a  receipt  in 
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The  act  of  Congress*  declaring  void,  under  certain  circumstances, 
assignments  of  claims  against  the  United  States,  embraces  in  gen- 
eral every  claim  against  the  government,  however  arising,  of  what- 
ever  nature  it  may  be,  wherever  and  whenever  presented.*  The 
act,  however,  applies  only  to  cases  of  voluntary  assignment,  and 
does  not  inhibit  transfers  by  operation  of  law,  assignments  in 
bankruptcy,  or  for  the  benefit  of  creditors.'     It  operates  directly 

full,  will  attach  to  the  receipt  all  the  eminent,  cannot  invoke  the  Uw  to  let 

conaequences  of  a   release  under  Eeal,  aside  Its  contract  of  sale,  or  to  recover 

and  be  deemed  concluBive   evidence  of  the  amount   received   hy  its  assignee, 

a  legal  agreement  to  accept  a  portion  American   Emigrant    Co.    v.    Adarnt 

In  Batistaction  of  the  whole.  County,  too  U.  S.  6l. 

B«celpt  In  Foil. — The  receipt   in  full  So  far  from  giving  new  potency  to 

for  a  disputable  account  will  bar  a  re-  aesignments  and  transfers  of  rights  of 

coverjF  b_v  the  claimant  in  the  court  of  action,  bo  (ar  from  changing  the  com- 

claime.     Murphy    v.   U.   S.,   14  Ct.  of  mon-law   rule  relative  to  such  rights, 

Ci.  537-     And  in  such  a  case,  a  receipt  the   statute  strikes  down,   and  denies 

cannot   be  Impaired  or  varied  by  evi-  any  effect  to  powers  of  attorney,  orders, 

dence  that,  by  usage  of  the  executive  de-  transfers,  and  assignments  which  l>efore 

partments,  such  receipts  are  regarded  were    good    in    equitjr,   and    which   a 

onlv  as  acknowledgments  of  the  amount  debtor    was    bound    to    regard    when 

paicl.     Hancox  v.U.S.,9Ct.of  CI.4C10.  brought  to  his  notice.     U.S.  r.  Gillis. 

A  receipt  in  full  glvenupon  the  pa^-  95  U.  S.  407.     It  embraces  aliiie  legal 

ment  of  a  part  of  a  liquidated  debt,  is  and  equitable  assignments.     Itlncludes 

not  a  discharge  of  the  whole  debt,  and  powers   of    attorney,  orders,  or  other 

the  balance  is  recoverable,     Baldwin  v.  authorities  for  receiving  payment  of  any 

U.  S.,  ij  Ct.  of  CI.  397.  such  claim,  or  any  part  or  share  thereof. 

1.   Uniftd  Stales  Rev.  Stat.,  f  3477 ;  It  strikes  at  every  derivative  interest, 

Act  of  Feb.  36th,  1853.  in  whatever  form  acquired,  and  inca- 

a.  U.  S.  f.  Gillis,  95  U.  S.  407 ;  Irwin  pacttates  every  claimant  upon  the  gov- 

T'.  U.  S.,  97  U.  S.,  393 ;  Burke  v.  Child,  ernment  from  creating  an  interest  in 

31  Wall.  (U.  S;)  441 ;   Ely  v.  U.  S„  19  the  claim   in  anv  other  than  himself. 

Ct.  ofCt.  658;  Morgan  V.  U.S.,  14  Ct.  Spofford  v.  Kirk,  97  U.  S.  4B4. 

of  01.  319;  Johnston  w.  U.  S,,  13  Ct.  of  The    statute   refers    only   to   claims 

CI.  J17.  against  the    United  Slalts  which   can 

A  transfer   of  an  approved  account  be  presented  by  the  claimant  to  some 

■  ■'  ""                        ■"   "■    ■  "     ■    ■  department  or  officer  of  the   govern- 
ment for  payment,  or  may  lie  prosecuted 

ao  WHS  an  BKreeineni  wiiri  an  nuuriicy  in  the  court  of  claims.      Accordingly, 

to  pay  out  of  a   particular  fund  a  per-  where  a  person,  in  anticipation  of  ob- 

centage   for  h  i  s   services.      Burke    v.  taining  a  government  contract,  forms  a 

Child,  31  Wall,  (U.  S.)  +*i.  partnership  with  two  other  parties  for 

A  mortgage  sale  of  a  claim  for  serv-  the  execution  of  the  contract,  such  part- 


Ices  rendered,  under  a  contract  to  carry  nership  contract  is  not  a  violation  of 
the  malls,  by  a  railroad  company,  is  the  statute,  as,  at  the  lime  of  the  con- 
within  the  prohibition  of  an  act.  and  tract  of  partnership,  there  was  no  con - 
void.  Si.  Paul,  etc.,  R.  Co.  v.  U.  S.,  tract  with  the  Uniled  Stales,  nor,  in- 
ns U.  S.  733.  deed,  any  certainly  that  one  would  t»e 
A  transfer  or  assignment  of  a  decree  secured;  and  hence  the  party  had  no 
against  the  government  in  an  equity  claim  which  he  could  present  for  pay- 
proceeding  by  it  for  an  accounting  ment,  or  on  which  he  could  have 
given  after  the  passage  of  the  act,  is  brought  suit,  and  therefore  no  claim, 
void,  unless  made  in  accordance  there-  the  assignment  of  which  the  statute 
with,  Adams  I'.  U,  $.,  3  Ct  of  CI.  3:2;  forbids.  There  could  have  been  no 
and  if  the  act  in  question  covers  the  claim,  in  any  sense  of  the  word,  until 
'---'     ment  of  the   claim  of  after    the    contract    with  the    United 


a  county  for  indemnity  for  swamp  lands  i'/a/w  had  been  performed,  in  whole 
sold  by  the  United  Statrt,  the  county  or  In  part.  Hobbs  i'.  McLean,  117  U. 
which  has   sold   and   assigned   such  a     S.  567. 

claim,  after  it  has  been  paid  by  the  gov-         S,  Goodman  v.   Nlblack,    101   U.   S. 
540 
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upon  the  claims  themselves,  not  as  a  limitation  upon,  or  a  defini- 
tion of,  the  powers  of  those  who  are  to  adjust  or  adjudicate  them  ;* 
but  payment  to  one  authorized  to  receive  it  by  power  of  attorney 
executed  before  the  allowance  of  the  claim  is  good!  as  between 
the  claimant  and  the  government,  the  statute  being  for  the  pro- 
tection  of  the  government.* 

TL  PBIOEITT  07  THE  Uhitib  STATZa  AB  Ckisitox.— By  virtue  of 
the  laws  of  Congress,  clearly  within  its  power  to  enact,  debts  due 
the  United  States  have  priority  over  all  other  debts  of  a  decedent,* 

5^6;    PhelpB   v.  McDonald,  99  U.  S.  cannot  give  effect  to  luch  powen  or  aa- 

z^;    Erwln   v.   U.   S^   97  U.  S.   391;  tignmentt  ao  long  as  they  remain  unex- 

Gorelc}' !>.  Butler.  147  Moss.  6;   Stan-  ecuted.they  cannot  Ignore  coniummsted 

ford  V.  Lockwood,  34  Hun  (N.  Y.)  391.  trantactlona  under  them,  by  either  per- 

An   aaalgnment   which   take*   place  milling  the  asKignor  to  recover  from 

before  the  United  Slatei  assumes  the  the  assignee  money  paid  him,  or   by 

indebtednesE,  is  not  within  the  statute,  compelling    the    government,    whose 

U.  S.  V.  Grlswold,  13  Sawy.  (U.  S.)  39S.  officers  have  acted  on  the  faith  of  such 

Where  a  shipowner  conveys  in  gen-  an  instrument,  to  pay  the  debt  a  second 

erai  terms  his  interest   in  a  ship  and  time.    The  purpose  of  the  itatute  is  not 

voyage  to  one  of  his  co-owners,  includ-  to  protect  individuals,  nor  to  regulate 

ing  "  any  claims  hy  the  owners  of  said  the  business  transHctions  of  private  per- 

shTp  against  [he  United  States  govern-  sons,  but  to  protect  the  government." 

ment     .     .    ■     bein^    a   compromise  But  the  payment  by  the  government 

sale  and  settlement  of  all  matters  per-  of  part  of  such  claim  to  assignees,  will 

tainingtotheship," and  Congress  after-  not  estop  It,  when  suing   for  the  bal- 

ward  appropriates  money  for  a  pre-ex-  ance,  from  denying  the  validity  of  the 

isting  claim  of  such   ship  against  the  assignment.    McKnight  v.  U.  S.,  9S  U. 

government,   the    conveyance    is    not  S.  tTg.     And  if  the  government  recog- 

void   under   this   act.     United   States  nizes  an  assignment,  parlies  to  it  can - 

Rev.  Stats.,  ^  3477;  Jernegan   v.  Os-  not  claim  that  it  is  invalid,  as  the  sole 

born,  155  Mass.  107.  purpose  of  the  statute  is  the  protection 

AJud^nant   b7  the  Oomt  of  Olalma  of  the  government,  and  not  that  of  the 

against  the  government  is  not   within  parties  to  the  assignment.     Goodman 

the  statute,  and  may  be   assigned.  13  v.  Nihlack,  loi  U.  S.  556. 

Op.  Atly.  Gen'i   216.  MtMblani  Deitsiwd  to  Ba  BamedlML— 

I.  Becker  I'.  Sweetzer,  15  Minn.  417;  They  are  mainly  two,  namely :   First, 

Spofford  V.  Kirk,  97  U.  S.  484;  U.  S.  the  danger  that  the  rights  of  the  gov- 

V.    Gillis,    95    U.    S,    407,    overruling  ernment  might  l)e  embarrassed  by  hav- 

Lawrence  t:  U.  S„  8  Ct.  of  CI.   lt,l,  ing  to  deal  with  several  peraone  instead 

which  overruled  the  previous  cases  of  of  one,  and   by  the  introduction   of  a 

Cooper  V.  U.  S.,  I  Ct.  of  CI.  87 ;  Sines  party  who  was  a  stranger  to  the  orig- 

V.  U.  S.,  I  Ct  of  CI.  12;   Cote  V.  U.  inal  transaction;  Second,  that,  hy  a 

S.,  3   Ct.   of  CI.  64,  holding  that  all  transfer  of  such  a  claim   against   the 

transfers   and   assignments    of   ciaims  government  to  one  or  more  persons  not 

against  the   United   States   are   made  originally   interested   in   it,   the   way 

void  by  the  statute,  not  only  when  the  might  be  conveniently  opened  to  such 

assignees  set  up  claims  in  the  treasury  improper  influences  In  prosecuting  the 

department,   hut   also   when  they   at-  claim   before   the   departments,   the 

tempt  to  sue  in  a  court  of  claims.  courts,  or   Congress,  as  frequently  in 

S.  Bailey  v.  U.  S.,  109  U.  S.  433.     If  desperate   cases,  when    the  reward  is 

Bgovernmentcreditor  voluntarily  gives  contingent  on  success.     U.  S.  v.  Gillis, 

such  an  assignment  or  power,  and  the  95  U.  S.  407;  SpoHord  v.  Kirk,  97  U. 

officers  of  the  treasury  treat  it  as  valid,  S.  484. 

and  pay  the  debt  to  the  persons  named  a.  See  ~                   ~ 

"""""'"   ""            '     "       '    "  '     "'     '  S.P-=  " 


statute,  and  the  courts  mutt  then  deal  "  debts  of  decedents,"  but  charges  im- 
witb  it  as  If  no  such  statute  existed,  posed  upon  the  estate,  under  state  taw, 
"While  ttie  courts  of  the  United  States     and  must  be  paid  before  the  claim  of 
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and  in  cases  of  insolvency,  over  all  the  claims  of  other  credi- 
tors.* 

A  mere  state  of  insolvency,  however,  is  not  sufficient  to  give 
the  prefererfce  under  the  statute  ;  but  there  must  be,  as  well,  an 
actual  assignment,  either  voluntary  or  by  process  of  law,  of  all  the 
debtor's  property  ;  *  an  assignment  of  all  the  property  and  not  a 
part  thereof.^  But  if  the  assignment  be  in  fact  of  all  the  debtor's 
property,  although  it  does  not  so  appear  in  the  instrument,  or  if  a 
small  part  be  left  out  for  the  purpose  of  fraudulent  evasion,  the 
priority  attaches.* 

The  priority  of  the  United  States  does  not  affect  a  lien,  gen- 
eral or  specific,  existing  when  the  event  happened  which  gave  it 
the  preference  to  priority." 

the  United   Slates.     U.   S.  *.  E^Iee-  Pet.  (U,  S.)  596  ;  U.  S.  v.  Canal  Bank. 

4  Sawy.  (U.  S,)  199.  3  Story  (U.  S.)  79;  Conrad  v.  Atlantic 

See  Bonds,  vol.  a,  p.  4460;  In-  Ins.  Co.,  i  Pet.  (U.  S.)  386;  Phillips  v. 

VENCY,  vol.   II,  p.   110;    Assign-  The  Thomas  Scattei^ood.Gilp.  (U.  S.) 

MENT  FOR   Benefit  of  Creditors,  i;  Thelusson  v.  Smith,  1  Wheat.  (U. 

vol.  1,  p.  878.  S.)  396;  U,  S.  V.  Duncan,  4  McLean 

3.  Thelusson  v.  Smith,!  Wheat  (U.  (U.  S.)  99;  U.  S.  v.  Sheriff,  Bee  Adm. 
S.)396;  U.  S. !•.  Monroe,  s  Mason  (U.  196;  U.  S.  v.  Mechanics'  Bank,  Gilp. 
S.)  571;  U.  S.  V.  Knight,  3  Sumn.  (U.  (U.  S.)  51. 

S-)3S8;  U.   S.  f.   King,  Wall.  (C.  C.)  The  pridrily   does   not  supersede  or 

n;    Smith  t'.  Tinker,   1  Day  (Conn.)  overrule  the  oBsignment  as  to  propcrtv. 

136;  Beaston   v.  Farmers'   Bank,    11  which   the    United  Stales  mav  subse- 

Pet.  (U.S.)   loz;  Prenlice  v.  Bartlett,  quently  take  in  execution  and'prevent 

8  Cranch  (U.  S.)  431.  such  property   from  passing  to  the  a»- 

When  a  deed  of  assignment  transfers  Blgnee.  Conrad  v.  Atlantic  Ins.  Co., 
all  properly  enumerated  in  a  certain  i  Pet.  (U.  S.)  386.  The  priority  is  not 
schedule,  but  does  not  purport  to  trans-  a  lien  on  the  estate  of  the  dehtor,  but 
far  all  the  debtor's  property,  the  bur-  his  priority  is  simply  over  other  credit- 
den  of  proof  of  shonlng  that  ell  the  ors,  and  is  subordinate  to  the  rights  ef 
debtor's  property  is  included,  is  on  the  vendees  and  mortgagees.  Brent  ti.  Bank 
United  Stales.  U.S.  ».  Howland,  4  of  Washington,  loPet.  (U.  S.)  596.  It 
Wheat.  (U.  S.)  loS.  will   not  avoid   conveyance   to   a  bona 

Fartnaralilp  Aiiata. — The  United  ;f(/e  purchaser,  made  before  an  insolv- 
.S'fa/f  j  has  no  priority  over  partnership  ency  is  declared  according  to  law. 
assets  by  reason  of  tfie  indebtedness  of  Conard  v.  Nicoll,  4  Pel.  (U.  S.)  391. 
one  of  the  partners.  U.  S.  v.  Evans,  Where  a  judgment  has  been  obtained 
Crabbe  (U.S.)  60;  U.  S.  r.  Hack,  8  by  the  government  after  the  debtor  has 
Pet.  (U.  S.)  171.  filed  his  petition  in  insolvency,  but  bc- 

S.  U.  S.  V.  Hooe,  3  Cranch   (U.  S.)  fore  an  assignment,  It  Is  entitled  to  pri- 

73.     A    conveyance   to   one  or  more  ority.     Hunter   f.    U.   S.,   S   Pet,    [U, 

creditors  of  all   the  debtor's  property,  S.)  173. 

not  including  the  amount  due  and  pay-  The   government   has   priority  in   a 

able  to  them,  and  not  for  the  beneHt  of  case  of  a  general   assignment  upon   a 

the   creditors  at  large,  Is  not   such   a  bond   for   duties   executed   before,  but 

voluntary    assignment    as    gives    the  payable   after,   assignment      U.   S.  t. 

United  States  priority.     U.  S.  v.  Mc-  Stale  Bank,  6  Pet.  (U.  S.)  29. 

Leilan.  3  Sumn.  {U.  S.)  345.  In  U.  S.  v.  Bryan,  9  Cranch  (U.  S.) 

4.  U.  S.  r.  Langton,  5  Mason  (U.  S.)  374,  it  was  held  that  the  priority  by  the 
380;  U.  S.  I'.  Clark,  1  Paine  (U.  S.)  Act  of  1797,  did  not  extend  to  a  debt 
639;  U.  S.  11.  Hooe,  3  Cranch  <U.  S.)  contracted  before,  although  the  balance 
73:  U.S.I'.  Howland,  4  Wheat.  (U.S.)  was  substituted  at  the  treasury  after  the 
loS  \  Conrad  v.  Atlantic  Ins.  Co.,  1  Pet.  act  vi-Ds  passed. 

(U.  S.)  439 ;   U.  S.  V.  Mott,  I  Paine  (U.         Where  Publlo  Xmm7S  ara  WltUiald.— 

S.)   188.  One  who  retains   public  moneys  with 

0,  Brent  v.  Bank  of  Washington,  10    knowledge  that  they  are  such.  Is  "in- 

S42 
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Vn.  VbITBD  Statu  OmciBa'— l.  Who  A».~Any  person  occupy- 
ing a  position  under  the  federal  government,  conferred  upon  him 
by  a  legally  authorized  election  or  appointment,  whose  duties 
consist  of  the  exercise  of  important  public  powers  and  trusts,  asa 
part  of  the  regular  administration  of  the  government,  such  duties 
being  continuing  and  permanent,  not  occasional  or  temporary,  and 
prescribed  by  the  government  or  by  a  superior  officer,  and  whose 
compensation  is  paid  out  of  the  treasury,  is  an  officer  of  the 
United  States.*     Unless  one  in  the  service  of  the  United  States 


debted  "  to  the  United  States,  within  "  An  office  l>  defined  to  be  a  '  public 

the  meaning  of  the  Act  of  1797,  and  in  charge  or  employ- ment,'  and   he  who 

the  event  of  bii  insolvency  the  govern-  performB  the  duties  of  the  office  Is  an 

it  ie  entitled  to  the  priority.    Baj-ne  officer.    If  employed  on  the  part  of  the 


V.  U.  S..  93  U.  S.  64: 

1.  See  aI*o  Attornbv  General, 
vol,  1,  p.  974;  Pbbsidhnt  of  the 
United  States,  vol.  19,  p.  33. 

).  "An  office  is  a  public  station  or 
employment  conterred  br  the  appoint- 
ment of  government.  The  term  em- 
braces the  ideas  of  tenure,  duration, 
emolument  and  duties."  Accordingly, 
when  a  person,  vit.,  a  clerk  In  the  of- 
fice of  the  aesiBtant  treaeurer  of  the 
United  Slates,  was  appointed  pursuant 
to  law  and  his  compensation  was  tixed 
by  law;  where  the  "vacating  of  the 
office  of  his  superior  would  not  have 
affected  the  tenure  of  his  pli 
"his  duties  were  continuing  ana  per- 
manent, not  occasional  or  tempararv, 
and  were  to  be  such  as  his  luperior  m 
office  should  prescribe,"  such  person 
was  held  to  be  an  officer  of  the  United 
Stales.  U.  S.  V.  Hartwell,  6  Wall. 
(U.S.)  385- 

In  U.  S.  T.  Germaine,  99  U.  S.  508, 
it  was  held  that  a  surgeon  appointed 
by   the   commissioner  of  peni '      -    ' 


e  pensioners  and 
pensions  is  not  such  an  ofRcer. 
livering  the  opinion  In  this  case.  Miller 
].,  said  :  "The  duties  are  not  continu 
ing  and  permanent  and  Ihev  are  oc 
casional  and  intermittent.  The  surgeot 
Is  only  to  act  when  called  upon  by  thi 
commissioner  of  pensions  in  some  spe 


United  States,  he  is 
United  Stales.  Although  an  office  is 
'  an  employment,'  it  does  not  follow 
thai  every  employment  is  an  office.  A 
man  may  certainly  be  employed  under 
a  contract,  eiLpress  or  implied,  to  do  an 
act  or  to  perform  a  service  without  be- 
coming an  officer.  But  if  a  duty  be  a 
continuing  one,  which  1b  defined  by 
rules  prescribed  by  the  government, 
and  not  by  contract  which  an  individual 
Ie  appointed  by  government  to  perform, 
who  enters  on  the  duties  appertaining 
to  his  station  without  any  contract  de- 
fining them,  if  those  duties  continue, 
ind  though  the  person  be  changed ,  it  seems 
er-  very  difficult  to  distinguish  such  a 
ry,  charge  Or  employment  from  an  office, 
or  the  person  who  performs  the  duty 
from  an  officer."  Marshall,  C.  J.,  in  U. 
S.  V.  Maurice.  2  Brock.  (U.  S.)  103;  24 
Myer'b  Fed.  Dec,  I)  9. 

When  a  person  was  appointed  clerk 

in  the  fractional  currency  office  of  the 

treasury  department   by   the  direction 

with  the  approbation  of  the  Secre- 


claitnant  of  a 


n  presents  himself     Stale 


for     tary  of  the  Treasury,  such  an  appolnt- 

de-     ment  constituted  him  an  officer  of  the 

ler.     United  States,  within  the  meaning  of 

nu-    the  constitution  and  statutes  In  regard 

oc-     to  officers  charged  with  the  safe  keep- 

-       ingof  public  monev,     U.  S.  v.  Bloom- 

gan,2Ben.(U.S.)'356. 

A    rscatTwr  oT  a  natloukl  tiank,  pur- 

*■  t  of  Congress,  is    "   "    ' 


He  may  make  fifty 
of  these  examinations  in  a  year  or  none. 
He  is  required  to  keep  no  place  of  busi- 
ness for  public  use.  He  gives  no  bond 
end  takes  no  oath,  unless  by  some  order 
oftliecommlssionerofwhlch  wearenot 
advised.  No  regular  appropriation  is 
made  to  pay  his  salary.  .  .  .  There 
is  no  penalty  for  hi*  absence  from  duty 
or  his  refusal  to  perform." 


Plfltt  I 


Beach. 


Ben, 


(U.S.)  303. 

A  Jnitloe  of  Uw  ptfto*  In  the  Diatrlct 
of  Columbia  Is  an  officer  of  the  United 
States  eo  as  to  render  him  exempt  from 
militia  duty.  Wise  v.  Withers,  3 
C ranch  (U.  S.)  331,  rex^'ff  1  Cranch 
(C.  C.)  363. 

And  dapntias  to  a  United  Btatei  mar- 
■lial  are  officers  of  the  government, 
within  4  23,  Act  April  aoth,'  179a     U. 
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holds  his  office  by  virtue  of  an  appointment  made  by  one  of  the 
courts  of  justice  or  heads  of  department  authorized  by  law  to  make 
such  appointment,  he  is  not,  strictly  speaking,  an  officer  of  the 
United  States.^ 

2.  Eligibility. — The  principles  relating  to  eligibility  to  office  in 
general,  have  been  fully  stated  in  a  previous  article  ;*  and  for  any 
distinctions  in  this  respect  between  public  officers  generally  and 
the  United  Slates  officers,  reference  must  be  made  to  the  consti- 
tution and  statutes. 

3.  Appomtment  and  Aemoral.— As  has  been  seen  from  a  defini- 
tion of  a  United  States  officer,  his  right  to  hold  office  is  conferred 
upon  him,  either  by  a  legally  authorized  election,*  or  by  appoint- 
ment by  the  President,  with  the  advice  and  consent  of  the  Senate, 
or  by  a  court  of  law  or  the  head  of  a  department.* 

4.  Departmental  Offloen. — In  regard  to  the  relation  of  the  differ- 
ent executive  departments  and  their  officers  to  the  President  of 
the  United  Stales,  it  may  be  said  that  while  the  latter  is  the  chief 
executive  officer,^  and  certain  political  duties  imposed  upon  the 
officers  are  under  his  direction,  it  by  no  means  follows  that  every 
officer  of  every  branch  of  the  department  is  under  his  exclusive 
control,*  but  he  is  said  to  act  and  speak  through  the  heads  of 

S.    V.    Tinklepaugh,    3    Blatchf.    (U.  the  acts  prohibited  bj  th«  fircttectioa, 

S.)43S.  •hall   forfeit   and  pay  to   the    Umittd 

1.  So  held  of  a  clerk  to  a  paymaster  States  the  sum  of  t^.ooo,  and  In  addi- 

of  the  navj.     U.  S.  v.  Mouat,  \2a  U.  tion  double  damages,  etc.     It  was  held 

S.   303;  U.  S.   V.   Hendee,   134   U.S.  that  a  pajmaster'a  clerk  in  the  navj  is 

30Q.     In   the   latter   case,   however,  it  a  person  in  the  land  or  naval  forces  of 

was  said  that  while  a  paj'master'E  clerk  the  United  Slates,  under  the  first  sec- 

is  not  for  all  purposes,  and  in  the  gen-  tion,  and  is  not   liable  under  the  third 

eral  sense  of  that  lerni,  an  officer  in  to  the  penalty,  but  only  to  actual  dam- 

the   navj,  yet  that  such   clerk  is  in-  ages  in  an  action  by  the  United  Slates 

eluded  in  the  term  "officer,"  as  used  azainst  him.     U.  S.  v.  Bogart,  3  Ben. 


by  Congress  in  the  act  of  March,  18S3,     (U.  S.)  357. 

providing  tor  an  increase  of  pay  to  of-         The  payment  of  navy  end  privateer 

licerB   of   the   navy  according  to  the     pensions,  under  the  orders  of  the  Sec- 


length  of  their  service.  retary  of  the  Navy,  does  r 

So   a  clerk  of  the  collector  of  cus-  tule  the  person  paying  them  an  officer 

toms  is  not  an  officer,  and  for  the  same  of  the  United  States.     Brown  v,  U.  S., 

reason,  viz.:     that  be  is  not  appointed  1  Curt.  (U.  S.)  15. 

by  the  President,  a  court  of  law,  or  the  S.  See  Public  Officers,  vol.  19,  p. 

head  of  a  department^  and  the  fact  that  397  el  srq. 

his  appointment  was   made  with  the  I.  See  Elections,  vol.  6,  p.  2^5. 

approval  of  the  Secretary  of  the  Treas-  4.  U.  S.  V.  Germaine,  99   U.  S.  50S; 

ury  does  not  alter  the  rule,  such  ap-  U.  S.  v,  Mouat.  IZ4  U.  S.  303;  U.  S.  v. 

prolution   not  being  required  by  law.  Smith,  134  U.  S.  535. 

U.  S.  t.  Smith,  134  U.  S.  535.  ((.President    of  the    United 

By  act  of  March  2d,  1863,  J  i,  it  is  pro-  States,  vol.  19.  p.  33. 
vided  that  any  person  in  the  land  or  6.  Kendalls.  U.  S.,  11  Pet.  (U.  S.) 
naval  forces  of  the  United  Stales  who  610,  where  it  was  also  said  :  "  There 
shall  steal,  etc.,  any  money  or  other  are  certain  political  duties  imposed 
property  of  the  government,  shall  be  upon  many  officers  in  the  executive  de- 
deemed  guilty  of  a  criminal  offense  partments,  the  discharge  of  which  Is 
and  subject  to  trial  by  court  martial,  under  the  direction  of  the  President. 
The  third  section  of  the  same  act  pro-  But  it  would  be  an  alarming  doctrine 
vides  (hat  any  person  not  in  the  mill-  that  Congress  cannot  impose  upon  any 
tary  or  naval  forces  committing  any  of  executive  officer  any  duty  they  may 
544 


^aovGoOt^lc 


iTBlud  BUM  OOMn.         UNITED  STA  TES. 

these  departments  in  relation  to  subjects  which  appertain  to  their 
respective  duties.* 

As  a  general  rule,  the  official  duties  of  the  heads  of  departments 
are  not  ministerial,  and  therefore  are  not  subject  to  the  direction 
or  control  of  the  courts,*  nor  are  their  acts  subject  to  be  reviewed 
by  their  successors.'  There  may,  however,  be  cases  in  which  the 
conduct  of  such  officers  is  subject  to  examination  by  the  courts, 

think  proper  which  Is  not  repugnant  to  interfere     to     control    it.     Gaines    v. 

any  rights  secured  and  protected  bj  the  Thompson,  7  Wall.  (U.  S.)  347. 

constitution  ;  and  in  BuclicaBea  the  dut/  Tha    Seoratary  of   Uia    Hktt   is  th« 

and  responsibility  grow  out  of,  and  are  organ  through  which  the  President,  as 

subject  to,  the  control  of  the  law,  and  commander-in-chief,   makes    known 

not  to  the  direction  of  the   President,  his  will  to  the  navy.      Orders  issued 

And    this    is    emphatically   the    case,  by  him  are,  In  legal  conlemplation,  the 

where  the  duty  enjoined  is  of  a  mere  orders  of  the  President,     i  Op.  Atty. 

ministerial  character."  Gen'l  335.     His  acts  and  decisions  on 

The  Secretary  of  State  cannot  law-  subjects  submitted  to  bis  jurisdiction 

full)-  withhold  a  command  signed  and  and    control  by  the  constitution  and 

•eafed,   though   directed  so   to   do   by  laws,  do  not  require   the   approval  of 

the  President.     Marbuiy  v.  Madison,  i  any  other  officer  of  another   depart- 

Crancb  (U.  S.)   137.  ment  to  make  them  valid  and  conclu- 

XaytilJLtloiu  of  ft  D«paftiu*iit. — This  sive.     So  where  the  Secretary  of  the 

phrase  in   acta  of  Congress  should  be  Navy  forwarded  to  a  lieutenant  a  sum 

understood   as   meaning   general  rules  of  money  to  pay  the  medical  expense* 

relating  to  the  subject  upon  which  a  neceisitaled  by  a  wound  received  in  a 

department  acts,  made  by   the  head  of  foreign  country,  the  disbursing  officer 

the  department,  under  some  act  of  Con-  of  the  treasury  had  no  right  to  detain 

gress  conferHng  power  to  make  such  IL     U.  S.  v.  Jones,  18  How.  (U.  S.)  91. 

regulations,  and  thereby  giving  to  Ihem  9.  Decatur  v.  Paulding,  14  Pet.  (U. 

the  force  of  law.     It  does  not  include  a  S.)  497.  where  Taney,  C.  J.,  said  :  "  The 

mere  order  of  the  President  or  the  Sec-  head  of  an  executive  department  of  the 

retary  of  Slate.     Harvey  v.  U.  S.,  3  Ct.  government,   in  the  administration  of 

of  CI-  38.  the  various  and  important  concerns  of 

The   reeuiadons    of   a   department,  his  office,  is  continually  required  t< 


however,  in  settling  Its  accounts  are  In-  erclee  judgment   and  discretion.      He 

tended   for  general  rules  in  the  trans-  must  eiercTse  his  judgment  In  expound- 

actions  of  its  business,  but  are  subject  ing  the  laws  and  resolutions  of  Con- 

to   the    revision  of  a   court  and  jury,  gress,  under  which  he  is,  from  time  to 

when  they  work  a  manifest  Injustice  to  time,    required    to    act.     .     .      .     The 

individuals.      U.   S.   v.    M'Call,   Gilp.  courtcouldnotentertain  anappeal  from 

(U.  S.)  tfi'^.  the  decision  of  one  of  the  secretaries, 

I.  In  U.  S.  V.  Cutter,  1  Curt.  (U.  S.)  nor  revise  his  judgment  in  any  case 
617,  where  the  immediate  agent  in  re-  where  the  law  authorized  him  to  exer- 
quiring  certain  reservations  of  land  for  cise  discretion  or  judgment." 
purposes  of  the  government,  was  the  The  ofRcial  acts  of  the  heads  of  the 
Secretary  of  War,  it  was  held  that  his  executive  departments  as  organs  of  the 
act  in  requiring  such  reservation  was.  President,  which  are  of  a  political  na- 
in  legal  contemplation,  the  act  of  the  ture,  and  rest  in  executive  discretion. 
President,  and,  consequently,  that  the  are  not  within  judicial  cognizance,  but 
reservation  thus  made  was,  in  legal  ef-  ore  only  politically  examinable.  Mar- 
feet,  the  reservation  made  by  order  of  bury  i'.  Madison,  1  Cranch  (U.S.)  137. 
the  President,  within  the  terms  of  the  8.  U.  S.  tj.  Bank  of  Metropolis.  15 
actof  Congress providlngforsuch  reser-  Pet.  |  U.  5.)  397  ;  I^valette  f.  U.  S.,  I 
vations.  Wilcox  f.  Jackson,  13  Pet.  Cl.  of  CI.  147. 
(U.  S.)5i3.  When  a  claim  is  presented  to  a  de- 

Thc  action  of  the  Secretary  of  the  partment  head,  and  by  him  decided  ad' 

Interior  and  Commissioner  of  the  Land  verseiy,  after  referring  the  same  to  the 

Office,  in  canceling  an  entry  for  land,  President,  the  principle  of  res  adjadi- 

ia  not  a  ministerial   duty,  but  a  matter  cata  applies,  and  the  official's  successor 

ol  discretion,  and  the  courts  will  not  cannot  reopen  and  reverse  the  matter. 
17  C.  of  L.— 35                           548 
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as  where  a  specific  duty  is  assigned  by  law,  upon  the  performance 
of  which  individual  rights  depend,  in  which  case  an  individual  who 
considet^  himself  injured,  has  a  right  to  resort  to  the  courts  for 
redress.* 

UNITES  STATES  COHUBSIOHSSS. 

I.  Deflnition,  546. 
II.  Appointment  of,  546. 
I ,  Hov/  Affointed,  546. 
a.  Who  Eligiblt,  S47. 

III.  Tenure  of  Office,  547. 

IV.  Duties  and   Powers  of  Commia- 


inert.  S47. 
Generally,  ; 


13.   i'o  Take  Defeiitious  de  Berne 


a.  Commissioner's  Process,  549. 

3.  Po-aer  to  Secure  AttndaHCe  of  13.  Power  Under  Dedimus  Poles- 
Witnesses,  549.                      (550.  latem,  55^ 

4.  PoTuer  to  Punish  for  Contemft,  V.  PioceedingB  Before  CommiBaion- 

5.  Power  to  Hold  to  Security  of  er,  558. 

the  Peace,  550.  I,  Mode  of  Procedure,  558. 

6.  Adjournment— Bail,  i^i.  i.    Tie  Cotnflaint,  ^iS. 

7.  Duties  and  Powers  in  Case  of  3.  Autiorily  of  District  Attar- 
Bxtradilion  (See  EnTRADI-  ney  Over  Commissioner's  Pro- 
TION.vol.  7,  p.  613  (•/«?.),  SSI.  ceedings,  559. 

8.  In  Proceedings  to  Secure  Sea-  4.  Correction  of  Errors,  559. 
men's  Wages,  551.  VI.  Cainpenaation  and  Accounts,  560. 

L  DXTnmim. —  United  States  commissioners  are  but  officers 
of  the  court  to  whom  are  committed  some  of  the  duties  which 
must  otherwise  be  performed  by  the  court  itself,  or  the  judge 
thereof.* 

n.  Apronmaan  of— l.  How  Appointed.— By  act  of  Congress  of 

5  AsBt.  Actj-.  Gen'l  28;  5   Asst.  Atty.  of  the  court  to  execute  the  prellmlnarj 

Gen'l    664;    II   Op,    Atty.  Gen'l   169;  work  of  securing  the   presence  of  the 

13  Op.  Att^.  Gen'l  387-456.  offenders  at  the  tfme  appointed  tor  ar- 

1.  Ab,  forezample,  to  records  patent,  raignment  and  trial.    Indeed,  Ihey  are 

or  furnish  the  copj  of  a  record.     Mar-  not,  and  under  the  constitution   thej 

bur^  V.  Madieon,  I  Cranch  (U.  S.)  137.  cannot  be.  clothed  with  judicial  power 

In  Brent  T.  Hagner,  5.CrBnch  (C.C.)  to  hear  and  finaliydetermine  any  matter 

71,  It  was  held  that  the  head  of  a  de-  whatsoever.  Their  duties  relate  only  to 

parlment,  chief  of  a  bureau,  or  clerk  of  the  detention  of  the  accused  until  the 

either,  has  not  'Such  poesession  of  the  charge  against  hitn  be  formally    pre- 

archives  of  the  department  that  a  party  sented  to  the  court,  and  constitutionally 

can,  by  writ  of  replevin  against  such  of-  tried.  In  that  they  are  not  bound  to  hear 

fleer,  obtain  possession  thereof.  more  than  the  evidence  of  the  govern- 

S.  The  exigencies  of  the  public  serv-  ment,  and  do  not  flnally  determine  any 
ice  demand  that  speedy  inquiry  shall  question  touching  the  guilt  or  inno- 
be  made  into  all  criminal  charges,  in  cence  of  the  accused.  U.S.  v.  Berry, 
order  that  the  defendants  shall  be  4  Fed.  Rep.  779.  In  this  case  it  was 
brought  to  justice ;  and  as,  from  the  held  that  a  writ  of  prohibition  to  con- 
press  of  businesB  or  remoteness  from  trol  the  conduct  of  the  commissioner 
tlie   place   where   the   crime   may    be  did  not  lie. 

committed,   or  other  cause,  the  court  The  commissioner ''holds  no  court, 

cannot  always  or  ordinarily  perform  he  acts  simply  as  an  arresting,  examiii- 

Ihat    service,    commissioners  are    ap-  ing,  and  committing  maeistrate."     By 

pointed  to  facilitate  the  business.     In  Woodruff,  J^  in   U.  Si  v.   Case,  8 

all  that  they  do  they  are  not  separate  Blatchf.  (U.  S.)  350. 

or  independent  tribunals,  but  the  arms  In  U.  S.  v.  Schumann,  a   Abb.  (U. 
546 
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March  2d,  1793,  and  amendatory  acts  of  February  20th,  1812, 
and  March  ist,  1817,  it  is  provided  that  each  circuit  court  may 
appoint  in  different  parts  of  the  district  for  which  it  is  held,  so 
many  discreet  persons  as  it  may  deem  necessary,  who  shall  be 
called,  "commissioners  of  the  circuit  courts,"  and  shall  exercise 
the  powers  which  are  or  may  be  expressly  conferred  by  law  upon 
them.i 

8.  Who  Eligible. — Any  person  of  lawful  age  and  sound  mind,  is 
eligible  to  appointment  as  a  commissioner,  except  United  States 
marshals  and  their  deputies,  who  are  prohibited  by  statute  from 
holding  the  position  or  exercising  any  of  its  duties  * 

TTI  TXVTTBZ  OF  Oftici. — There  being  no  statutory  limitation  of 
the  term  of  office  of  a  commissioner,  he  holds  during  good  be- 
havior, subject  to  removal  for  incompetency,  neglect,  or  malfea- 
sance in  office,  by  the  circuit  court,  which  appointed  him,  upon  a 
rule  to  show  cause  supported  by  affidavits  charging  misconduct, 
and  granted  on  the  district  attorney's  motion  after  due  notice 
to  the  commissioner." 

IT.  Bums  AHD  FowsBS  or  CoKxnaKomts. — 1.  Oenerally. — The 
duties  and  powers  of  a  United  States  commissioner  are  purely 
statutory,  and  are  briefly  summarized  in  the  note.* 

S.)   533,   he    1%   designsted    b;   Field,  natea,  and  hia  authoritj  may  be  proved 

J.,  as  "bq  examining   and  committing  hy   producing  such  record.     U.  S.  v, 

magictrate.    The  powers  conferred  are  Stowell,  a  Curt.  (U,  S.)  i6». 

judicial  In  their  nature,  for  judgment  S.  Act  of  August   i6th,  1856,  U.  S. 

and  discretion  must  be  exercised,  but  Rev.  St.,  1)  616. 

thev   are  not  judicial  in  the  sense  in  I.  /■  rt  Gilbert,  31  Fed.  Rep.  377;  /• 

which  judicial  power  is  granted  by  the  re  Eaves, 30  Fed.  Rep.  11.  In  this  latter 

constitution  to  the  courts  of  the  fni/^rf  case  it  was   held   that  while   the   ap- 

Slatet."     See   In  re  Kaine,   14  How.  pointing  court  has  power  to  remove 

(U.S.)  103.  commissioners  at  pleasure,  such  dia- 

An  indictment  for  perjury  committed  cretion  should   be  a  sound  and  legal 

before  a  district  judge  silting  as  an  ex-  one,  and  such  power  should  never  be 

aminlng  magistrate,  was  held  bad   be-  exercised  capriciously   or  arbitrarily ; 

cnuse  it  charged  the  perjur/  to  have  but    the    court   should   proceed   with 

been    committed   In   a  "court   of   the  great  caution,  and  every  presumption 

United  Slates."  U.  S.  i/.  Clark,  1  Gall,  of    innocence   allowed   in   a   criminal 

(U.  S.)  497.     In  delivering  his  opinion,  case  should  be  indulged  in  favor  of  the 

Justice   Story  characterized  the  argu-  commissioner. 

ment,  that  a  judge  under  these  circum-  4.  Firsl.  To  administer  oaths  and 

stances  waa  a  court,  aa  "utterly  insup-  take  acknowledgments,  in  all  caaes  in 

portable."  which,  under  the  laws  of  the   United 

1.  U.  S.  Rev.  St.,  $  670.     Under  the  5/ii/m,  such  oaths  or  acknowledgments 

civil  rights  acts  the  circuit  and  district  might  be  made  or  taken  before  a  justice 

courts  are  required  from  time  to  time  of  the  peace  of  any  state  or  territory, 

to  increase  the  number  of  commission-  or  the   District  of   Columbia.     U,    H. 

ers.  so  as  to  afford  a  speedy  and  con-  Rev.  St.,  {  177S,     Under  this  section, 

venient  means  for  the  arrest  and  ei-  oaths  and  acknowledgments  should  be 

amjnation   of    persons   charged    with  certified  under   the   hand   and   otfictal 

crimes  against  the  civil  rights  of  citl-  seal  of  the  commissioner,  and  are  given 

iens  of  the  United  States.     Apr.  gth,  the  same  force  and  effect  as  if  taken 

1866,  ch.  13,  4  4i  vol.  14,  p.  28,  and  May  or  made  before  a  justice  of  the  peace 

31st,  1S70,  ch.  1 14,  $  9,  vol.  16,  p.  142  ;  under  the  State  laws,     A  paper  certi- 

U.  S.  Rev.  St.  (U.  S.),  \  1983.  fied  by  a  commissioner, under  his  hand 

The  appointment  is  a  matter  of  rec-  and   official   seal,   as  a   true    copy   of 

ord  in  the  court  from  which   it  ema-  the  original   record  in  a  proceeding 
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within  his  jurisdiction,  is  admiiBible  in  use  of  the  said  premisee.     U.  S.  Rev. 

evidence  wltliout  oath.     FroM  *.  Hoi-  St.,   §   3462.    By  Act   of  Congress  of 

land,  7c  Me.  loS.     An  oath  under  the  August  14th,  1876,  commissioners  were 

United  Slates  banking  law  may  be  ad-  also  authorized  to  Issue  search  warrants 

ministered  b]' a  commissioneror  notary  for  counterfeits  of  trade-marks,  labels, 

public,  and  perjury  assigned  upon.    U.  slatnpa,  brantls,  wrapperi,  etc.,  where 

S.  V.  Neale,   14   Fed.   Rep.   767,     But  theownerof  any  registered  trade-mark, 

he  has  no  authority  to  administer,  such  or  his  agent,  made  oath  that  he  had 

as  is  required  by  act  of  Congress,  to  a  reason  to  believe  that  such  trade-marks, 

deputy  surveyor  of  the  United  Slates,  labels,  brand*  or  wrappers  were  in  the 

and  to  take  and  certify  his  affidavit  in  possession  ofanj  person  with  Intent  to 

regard  to  the  manner  in  which  he  has  use  the  same  for  the  purposes  of  decep- 

fulfilled  a  contract  for  surveying,  to  be  tlon  and  fraud.     This  sutute  seems  to 

used  in   procuring  pay  for  such   serv-  have  been  omitted  from   the  Revised 

ices.     U.  S.  Ti.  Reilly,  131  U.  S.  58.  Statutes. 

Second.  To  apprehend  fugitives  from  Seventi.  To  take  proof  of  debts  in 

justice  In  certain  cases,    U.  S,  Rev.  St.,  bankruptcy,  subject  to  revision  by  the 

$4  ^370,  S171.  register  of  the  court ;  and   to  take  evl- 

Tkird.  To  bail,  commit  and   exam-  dence  and  examinations  In  proceedings 

ine  offenders   against  the   laws  of  the  in  bankruptcy.     U.  S.  Rev.  St.,  1)1)  5076, 

United  Srates.ln  accordance  with  the  Sooj. 

usual  mode  of  process  against  offenders  EigkH.  To   carry  into   eflecl   the 

in   the  state.     U.   S.  Rev.  St.,  4  1014.  award,   arbitration    or  decree  of  any 

And  see  £x  f.  Kie,  46  Fed.  Rep.  485  ;  consul,  vice  consul  or  commercial  agent 

Ex  p.  Halley,  i  Okla.  1 1.  of  any  foreign  nation,  made  as  judge  or 

Fourth.  To  lake  bail  and  affidavits,  arbitrator  in  differences  between  the 
when  required  or  allowed,  in  any  civil  captains  and  crews  of  vessels,  and  to 
case  In  any  circuit  or  district  court.  U.  issue  all  proper  remedial  process,  mesne 
S.  Rev.  St.,  4  945.  In  the  absence  of  a  and  final;  to  carry  into  full  efTect  such 
ruleofcourt  providing  otherwise,  appeal  award,  arbitration  or  decree,  and  to  en- 
bonds  in  admiralty  may  be  taken  and  force  obedience  thereto  by  imprison- 
approved  by  a  commissioner  under  this  ment.  U.  S.  Rev.  St.,  1)  738. 
section,  The  Canarpr  No.  2, 33  Fed.  Rep.  Nimfk.  To  Issue  his  warrant  for,  and 
536;  but  a  stipulation  in  admiralty  au-  arrest  seamen  of  foreign  nations  in  cer- 
thenticated  by  the  mere  certificate  of  a  tain  cases  of  controversy,  difficulty  or 
commissioner  appointed  in  another  cir-  disorder,  where  the  consuls  or  agents  of 
cult  is  not  authorized  or  binding.  Saw-  the  foreign  governments  have  exclusive 
yer  V.  Oakman,  II  Blatchf.  (U.S.)  65.  jurisdlclion  of  such  controversies  by 
It  has  been  held  that  these  statutes  treaty  stipulations.  U.  S.  Rev.  St.,  ^^ 
make  a  distinction   between  civil  and  4079,  4080,  40S1. 

criminal  busiijesa, giving  commissioners  Tenth.  To   arrest  deserting  seamen 

of  the  circuit  courts  authority  to  take  from  foreign  vessels.     U.  S.  Rev.  St.,  f) 

bail,  affidavits  and  depositions  in  civil  5280. 

cases,   while   in  criminal   proceedings.  Eleventh.   To    summon   masters   of 

they  have  the  powers  of  magistrates  in  vessels  to  show  cause  why  process 

arresting    and   Imprisoning    offenders,  should  not  issue  against  the  vessels  for 

but   no  general  powers  In  respect  to  payment  of  wages  due  seamen.     U.  S. 

depositions  and  affidavits   in  criminal  Rev.  St.,  tj  4546. 

causes.  L'.  S.  v.  Smith,  17  Fed.  Rep.  510.  Tivelfth.  To  discharge  poor  convlcte 

Fifth.  To   hold   to   security    of    the  ofthef/jiiVe(/5fafeswhoareimprisoned 

peace,  and  good  behavior  incases  arising  solely  for  the  non-payment  of  a  fine,  or 

under  the  laws  of  the  United  Stales,  as  fine  and  costs,  after  such  convict  has 

may  be  lawfully  exercised  by  any  judge  been  imprisoned  thirty  days,  on  taking 

or  justice  oE  the  peace  of  the  respec-  the   oath   required   by   statute.     U.  S. 

tive  states  In  cases  cognizable  before  Rev.  St.,  4  519C' 

them.     L'.  S.  Rev.  St.,  4  717.  Thirteenlk.  ToiustltuteprosecutioDa 

5'/xM.  To  issue  search  warrants  auth-  against  all  persons  violating  the  dvH 

Orizing  any  internal  revenue  officer  to  rights  of  citizens  of  the  United  States. 

eearch  premises,  if  such  internal  reve-  U.  S.  Rev.  St.,  ^  1981,  1983,  19S4. 

nue  officer  shall  make  an  oath  in  writing  Fourlcenlh.  To  act  as  chief  supervia- 

that  he  has  reason  to  believe  and  does  or  of  elections  when  appointed  for  that 

believe  that  a  fraud  upon  the  revenue  purpose.     U.  S.  Rev.  St.,  44  1034-3031. 

has  been  or  Is  being  committed  by  the  And  see  Elections,  vol.  6,  p.  310. 
»8 
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In  the  territory  of  Alaska  they  have  jurisdiction  in  all  testa- 
mentary and  probate  matters,  in  accordance  with  the  laws  of 
Oregon,'^  and  in  Utah,  commissioners  appointed  by  the  supreme 
court  may  exercise  all  the  powers  and  jurisdiction  possessed  by 
justices  of  the  peace  of  the  territory.* 

2.  CommiMloiier'a  Frooew.  — A  commissioner's  process  runs 
throughout  the  district  for  which  he  is  appointed,  but  cannot 
run  into  other  states  or  districts,  unless,  perhaps,  under  indorse- 
ment from  some  commissioner  or  judge  in  the  district  where 
it  is  to  be  executed.  A  commissioner  should,  however,  avoid 
bringing  prisoners  and  witnesses  from  remote  parts  of  his  own 
district,  if  there  are  other  commissioners  residing  nearer  to  the 
prisoner  or  the  place  of  the  commission  of  the  offense  before 
whom  he  can  make  his  warrant  returnable  ;  as  one  commissioner 
can  commit  on  an  affidavit  taken  before  another.'  When  an 
offense  is  begun  in  one  circuit  and  completed  in  another,  the  com- 
missioners for  either  circuit  may  examine  and  commit  the  offender 
just  as  if  the  crime  had  been  wholly  committed  in  their  cir- 
cuit, as  the  statute  makes  it  punishable  in  either  judicial  circuit.* 
A  subpoena  may  run  into  any  other  district.'  Although  the  com- 
missioner-may not  be  "a  court  of  the  United  States"  within  the 
meaning  of  the  statute,  process  issued  by  him  for  the  apprehension 
or  detention  of  a  criminal  is  "  legal  process  "  within  the  meaning 
of  the  statutes  of  the  United  States,  so  that  resisting  or  obstruct- 
ing an  officer  in  the  execution  thereof,  is  a  criminal  offense.* 

A  commissioner  is  authorized  to  appoint  one  or  more  suitable 
persons  who  shall  execute  all  such  warrants  or  other  process  as  he 
may  issue.' 

A  Power  to  Beoore  Attendance  of  Witneuei. — Witnesses  should, 
't  possible,  be  summoned  at  the  same  time  that  the  prisoner  is 

-^s    to  the  pBjr  of  igperviKorg  and  the  S.  A  nd   a   coinmUBioner  exercising 

/""Vscntatlon  of  their  accounts,  Bee  /»  luch  jurtidlctlon  at  a   particular  pre- 

■''*'    C^cinrad,   15   Fed,  Rep.  641 ;  Gayer  clnct,  has  onlj  the  power  and  jurisdic- 

*'-      U  -  S.,  33  Fed.  Rep.  615 ;  MuJrheed  tion  belonging  to  a  justice  of  the  peace 

*■'-     U  -    S„  13  Ct.  of  CI.  51 ;  U.  S.  V.  Mc-  of  that   precinct.     People  v.   Hills,  j 

^^"""■»»ott,  140  U.S.  151  ;  /«  re  AUen,  19  Utah  410. 

-     Kep.So9.     This  statute  has  been  I.  Ek  f.  Bollman,  4  Cranch  (U. 

F*^a-led  by  the  Fifty-lhird  Congress.  S.)  119. 

■f^^^.^^^Utnlk.  To  examine  witnegscs  Where  the  eiaminallon  U  transferred 

*■  "^  i  oned  in  letters  rogatory  addressed  bj  the  commissioner  before  whom,  the 

'■*  "  ■      «nj  court  of  a  foreign  country  to  warrant  is  returnable  to  another  com- 

*'1|,;^^^ Srcuit  court  of  the  United  Slalej.  misnioocr  In  the  same  district,  the  lat- 

,  ^^^*—      Rev.  St.,  4^  40711  4071.  4073.  ter  hag  jurisdiction  to  take  the  enamina- 

~        *-Jnder  the  organic  law  of  Alaska,  tion  and  commit  the  defendant,  if  the 

^?  *"**  inioners  have  jurisdiction  in  the  charge  is  Bustained.     /«  re  Wahll,  4a 

_~        *  nttance,  subject  to  the  jurisdic-  Fed.  Rep.  821. 

ZZ^     *^f  the  diatricl  judge,  in  all  testa-  4.  U.  S.  Rev.  St.,  I,  731. 

^7^  *^ry  and  probate  matters,  in  accord-  B.  U.  S.  Rev.  St.,  j  876, 

5   ^     "^*ith  the  laws  of  Oregon,  applica-  «.  U.  S.  v,  Martin,  ij  Fed.  Rep.  153; 

».^^*«a   that   territory,   and  are   vcBted  U.  S.  ti.  Lukins,  3  Wash.  (U.  S.)  337. 

^^   tJiejurisdictionofthe  county  court  T.  U.  S.  Rev,  St.,  ^  1984.  This  power 

g^       *~«fiijii  pertaining  to  probate  courts,  extends  to  all  commissioners.     In   re 

-^-   Emma,  48  Fed.  Rep.  211.  Upchurch,  j8  Fed.  Rep.aj. 
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arrested,  so  as  to  avoid  delay  in  the  examination,'  and  all  the 
names  of  witnesses  should  be  included  in  one  subpoena,  if 
possible.  The  commissioner  is  authorized  to  require  of  any  wit- 
ness produced  against  the  prisoner,  on  pain  of  imprisonment,  a 
recognizance,  with  or  without  sureties,  for  his  appearance  to  testify 
in  the  case,  and  where  the  crime  or  offense  is  charged  to  have 
been  committed  on  the  high  seas,  or  elsewhere  within  the  admir- 
alty and  maritime  jurisdiction  of  the  Untied  States,  he  may  re- 
quire a  like  recognizance  and  sureties  from  the  defendant's  wit- 
nesses, if  in  his  opinion  their  testimony  is  important  and  liable 
to  be  lost  otherwise.* 

All  papers  concerning  the  case  or  certified  copies  thereof,  to- 
gether with  the  recognizances  of  the  witnesses,  should  be  returned 
by  the  commissioner  as  speedily  as  may  be  into  the  hands  of  the 
clerk  of  the  court.' 

4.  Power  to  Ptmiali  fi>r  Contempt. — It  would  seem  to  follow  that 
as  commissioners  do  not  hold  a  court,*  they  have  no  power  to 
punish  for  contempt  committed  against  them,  and  where  a  wit- 
ness refused  to  be  sworn  or  testify  before  a  commissioner,  it  was 
held,  in  a  well-considered  opinion,  that  the  commissioner  had  no 
power  to  punish  for  contempt,  but  must  refer  any  matter  of  con- 
tumacy, obduracy,  or  contempt  to  the  court,  as  masters  in  chan- 
cery and  registers  in  bankruptcy  arc  required  to  do.' 

5.  Power  to  Hold  to  Beourity  of  the  Peace. — A  commissioner  has 
a  like  power  to  hold  to  security  of  the  peace,  and  for  good  behav- 
ior, in  cases  arising  under  the  constitution  and  laws  of  the  United 
States,  as  may  be  lawfully  exercised  by  any  judge  or  justice  of  the 

1.  U.   S.   V.   WomiB,  4  Blatchf.  (U.  origlnallv   lastituted.b«rore   him,   to 

S.)  331.  eummarily  commit  a  citizen  for  an  al- 

9.  U.  S.  Rev.  St.,  f{  879,  1014.  leeed  contempt.    This  was  an  exercise 

S.  U.  S.  Rev.  St.,  I)  1014.  of  the  judicial   power  of  the   Uniltd 

4.  See  sufra,  this  title,  Definilien.  Slates,  which,  under  the  constitution, 

B.  In  Ex  f.  Perluns,  ia  Fed.  Rep.  909,  could  not  be  intrusted  to  an  oflicer  ap- 

Gretham,  J.,  said :  "  It  Is  not  necessary  pointed  and  holding  his  office  in  the 


D  decide  whether  a  justice  of  the  Su-  manner  in  which  these  o 

preme  Court  of  the  Uniltd  States,  or  a  are  appointed  and  hold  their  ofiices. 
circuit  or  district  judge,  sitting  as  an         On  the  other  hand,  it  has  been  held 

examining  magistrate,   may  punish   a  that  where,  by  the  local  law,  ■  justice 

contumacious  witness  or  other  person  of   the   peace,   or    other   similar  slate 

guilty  of  misconduct  before  him.     It  is  ma^lBtrate,  has  power  to  attach  a  dts- 

sufficient  in  this  case  to  hold  that  com-  obedient  witness  and   punish  him  for 

tnissioners  exercise  such  powers  as  are  contempt,  a  commissioner  has  like  au- 

expressly  conferred  on  them  by  Con-  thority,  and  that  the  punishment  is  left 

gress,  and   that  neither   section   1014,  to  the  discretion  of  the  commissioner 

nor  any  other  federal  statute,  author-  within  thelimitsofthepowerconferred 

itee  them  to  punish  for  contempt."  on  magistrates  in  similar  cases  by  the 

In  £«/.  Doll,  7  Phila.  (Pa.)  S9S,  it  state   laws.     In   r»  Thompson,   M.  S, 

was  held  that  a  commissioner  has   no  Opinion  of  Krekel,  J.,  Conitlin's  Trea- 

Giwer  to  commit  a  citizen  for  an  al-  dee  576. 
ged  contempt,  and  Cadwalader,  J.,  in         A    commissioner    of    the    supreme 

delivering  the  opinion   of    the  court,  court  of  Utak  has  no  authority  to  ar- 

said,  that  be  very   much  doubted  the  rest  a  person  for  contempt  for  writing 

power  of  Congress  to  Invest  a  commie-  and  publishing  newspaper  articles  con- 

sloner  with  authority,  in  a  proceeding  ceming  his  court,  and  a  writ  of  pro- 
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peace  of  the  respective  states,  in  cases  cc^nizable  before  them,' 
and  a  judge  or  commissioner,  if  there  are  just  grounds  of  suspicion, 
may  require  security  for  the  observance  of  the  neutrality  laws.* 

6.  A^onziunant — Bail — A  commissioner  may  adjourn  a  hearing 
to  another  time  and  place,  but  cannot  do  so  in  the  absence  of  the 
accused.'  On  adjournment,  the  commissioner  may  take  bail  for 
the  further  appearance  of  the  accused ;  but  his  power  in  this 
respect  is  the  same  as  a  state  magistrate,  and  no  greater.* 

7.  Duties  and  Fowen  in  Can  of  Eztraditioii.  —  (See  EXTRADI- 
TION, vol.  7,  p.  623  et  seq.) 

8.  In  Froewdingfl  to  Secure  8«aiiien'i  Wagn.  —  Where  the  resi- 
dence of  the  district  judge  is  more  than  three  miles  distant,  or  he 
is  absent  from  home,  United  States  commissioners  are  given  au- 
thority, whenever  any  dispute  arises  between  the  master  of  a  ves- 
sel and  a  seaman,  concerning  wages,  or  the  wages  of  any  seaman 
are  withheld  for  more  than  ten  days  after  the  time  they  should 
have  been  paid,  to  summon  the  master  to  appear  before  them  to 
show  cause  why  process  should  not  issue  against  the  vessel  to 
answer  for  the  wages  due  the  seamen.'     Before  assuming  to  act, 

hibltion    will   He  to  prevent  such  ar-  the   examination   of  a   priioner   for   a 

rest.     People  f.Carringlon,  5  Utah  531.  period  not  exceeding  ten  da;e  at  one 

1.  U.   S.   Rev.  St.,   §  737 ;  U.  S.  v.  time.     At  t  h  e   request  of  b  prisoner 

Horton'a  Sureties,  a  Dill.  (U.  S.)  94.  charged  with  violating  the  revenue  law, 

If  there  is  probable  cause  to  believe  acommiuloneradjournedtheexamina- 


that  the  accused  is  guilty   of  treason,  tion  for  nineteen  days  and  took  bail  for 

he  may  be  required  to  give  security  of  hisappearance  at  the  end  of  that  time ; 

the  peace  and   for  good   behavior.     U.  the  bail  having  been  forfeited,  it  vraa 

S.  V.  Greiner,  4  Phila.  (Pa.)  396.  held,  in  a  suit  against  the  sureties,  that 

a.  U.  S.  -o.  Quitman,  a  Am.  L.  Reg.  the  com  mission  er's  order   for   the  ap- 

645,  651.  pearance  of  the  accused  aOer  an  inter- 

I.  The  power  to  adjourn  to  another  val  of  nineteen  days  was  directlj  con- 
time  and  place  is  incident  to  the  power  trary  to  law,  and  (hat  recognizance  for 
to  hear  and  determine,  but  the  com-  such  an  appearance  was  invalid,  and 
miMioner  cannot  adjourn  in  the  ab-  that  the  consent  of  the  accused  could 
■ence  of  the  accused.  U.  S.  v.  Rund-  not  confer  jurisdiction  or  power  to 
lett,  3  Curt.  (U.  S.)  41.  make  the  order,  nor  did  it  estop  him  or 

In   the   recent    cases    the  Supreme  his  (ureties  to  set  up  the  invalidity  of 

Court   of   the   United  Stales   has  ex-  the  recognizance.     And  to  the  same  ef- 

preiily  held  that  the  grantlngor  refus-  feet,  see  U.  S.  v.  Rundlett,  3  Curt.  (U. 

ing  of  motions   for  continuance   is  a  S.)  41 ;  U.  S.  v.  Ewing,  140  U.  S.  141; 

necessary  incident  to,  and  a  part  of  Che  U.  S.  v.  Jones,  134  U.  S.  483. 

hearing  and  determining   of  criminal  In  Ntiv  fork,  a  commissioner  has  no 

charges  by  a  commiBsioner,  and  that  authority  to  take  bail  for  the  appear- 

the  exercise  of  such  a  power  in  crim-  ance  of  a  party  accused  for  eiamina- 

inal     proceedings  is   indispensable  to  tion  before  himself  at  afuture  day,  the 

the  right  of  the  accused  to  have  a  fair  maglBtrates   in   that  state  having  no 

Knd  full   investigation   of  the   offense  power  to  take  such  recognizance.     U.' 

charged  against  him,  and  to  a  sufficient  S.  v.  Case,  8  Blalchf.  (U.  S.)  330. 

time   (or   the   summoning  of  his  vfit-  B.  U.  S.  Rev.  St.,  ^fl  4546, 4547 ;  Ska- 

Deues,  as  well  as  for  employing  and  men,  vol.  31,  p.  933  el  seq. 

consulting  with  counsel  to  aid  him  in  Clua  of  VasMla  SnbjMt  to  tU*  Pro- 

his  defense.     U.  S.  v.  Jones,  134  U.  S.  eeadluc.— A   ferry. boat  which    merely 

4S3;  U.  S.  i>.  Ewing,  140  U.  S.  142.  crossed  and  recroised  the  Ohio  river 

t  U.  S.  r.  Horton,  a  Diil.  { U.  S.)  94.  was  held  subject  to  be  proceeded  against 

In  thU  case  the  Miaiouri  statute  pro-  under  the  above  sections.     Murray  v. 

vided  that  a  magistrate  might  adjourn  Ferry-boat,  1  Fed.  Rep.  86;  Steamboat 
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the  commissioner  should  satisfy  himself  of  the  absence  of  the 
district  judge,  and  his  certificate  should  show  this  fact  upon  its 
face;  *  but  if  he  once  assumes  to  act,  the  court  will  not  go  be- 
hind the  certificate.'  If  the  master  fails  to  show  that  the 
wages  are  paid,  or  otherwise  satisfied,  or  forfeited,  or  if  the 
matter  in  dispute  is  not  settled,  the  commissioner  shall  certify  to 
the  clerk  of  the  district  court  that  there  is  a  sufficient  cause  of 
complaint  whereon  to  found  admiralty  process  against  the  vessel, 
and  the  clerk  shall  thereupon  issue  process  against  the  vessel,  and 
the  suit  shall  be  proceeded  with  in  the  district  court  and  final 
judgment  given  according  to  the  usual  course  of  admiralty  courts 
in  such  cases.* 

All  the  seamen  should  be  joined  as  complainants  in  this  pro- 
ceeding ;  *  but  although  the  libel  is  in  its  form  joint,  the  contract 
is  treated  in  admiralty  as  a  several  and  distinct  contract  with  each 
seaman.'  The  seamen  are  competent  witnesses  for  each  other.* 
The  remedy  is  a  cumulative  one,  which  the  seamen  may  pursue  at 
their  option,  and  they  are  not  thereby  deprived  of  the  right,  in 

Cheeieman  v.  Two  Ferry-baats,  i  Bond  dencc.     It  doei  not  appear  In  the  form 

{U,  S.)  363;  TheGate  CJty,5  Bi99.(U.  prepared   by    Benedict,  now  a  dUtin- 

S.)  aoo ;  The  General  Case,  i  Brown  guiahed  admiralty' judge,  and  formerly 

Adm,   334.      A   canal   boat   or   barge,  a  t/BiVerf^/n/ej  commisBioner." 

Ex  f.  Easton,  95  U.  S.  68;  a  scow,  a  I.  U.  S.  Rev.  St., !)  4547. 

lighter,  and  probably  a  rat^  or  timber  HAKrlng  Befoi*  OonunlaMloner. — It  U 

ship,  under  certain  circumstances  would  not  the  dutv  of  the   commissioner  to 

be  held  to  be  a  ship  or  vessel  and  aub-  take  upon  himself  in   this   proceeding 

ject  to  proceedings  under  thesesections,  the  decision  of  nice  and  difficult  ques- 

Monongahela  Nav.  Co.  v.  Steam  Tug  lions,  or  to  eater  into  an  elaborate  or 

Bob  Connell,   i   Fed.   Rep.  ai8  ;  Ben.  protracted  examination  of  the  merits, 

Adm.,  ^   218.     Navigability,  so  far  as  although    he    is    bound    to    hear   anj 

water  .is  concerned,  is  the  only  teat  of  legal   evidence   offered  on  either  side 

maritime   and    admiralty  jurisdiction,  of  the  controversy,     i  Conklin   Adm. 

The   Eagle,  8  Wall.  (U.   S.)    15;  The  Pr.  56. 

Hine  1/.  Trevor,  4  Wall.   (U.  S.)   JSS !  *■  The  Sloop  Merchant,  Abb.  Adm. 

and   not   the   form,  size,  construction,  1;    Oliver  v.    Alexander,  6   Pet.   (U. 

equipment,  or  means  of  propulsion  of  S.)  143. 

the  vessel.     Murray   v.  Ferry-boat,  2  B.  Oliver  v.   Alexander,  6  Pet.  (U. 

Fed.   Rep.  89;   Ben.  Adm.,  4  3iS;   The  S.)  143.     For  other  decisions  relating 

General  Cass,  i  Brown  Adm.  334.  to   the  powers  given  under  these  sec- 

1.  The    Commerce,  Sprague   (U.  tlons,   see    the  following   cases:     The 

S.)  34.  Thomas  Jefferson,  10   wheat.  (U.  S.) 

1.  The  principle  0ni»ia/r<rjiinHii/Hr  428;  The  Cypress,  B.  &  H.  Adm.  83; 

esse  acta  rilt  will  apply  to  his  conduct.  The  Cadmus,  B.  &  H.  Adm.  139  ;  The 

and  the  court  will  not  presume  that  he  Warritigton,  B.  &  H.  Adm.  335 ;  Free- 

has  usurped  the  jurisdiction  which  does  man  v.  Baker,  B.  U  H.  Adm.  373  ;  The 

not  belong  to  him.    The  Schooner Jef-  Phebe,   Ware   (U.   S.)  361;  Schooner 

•ferson    Borden,   6  Fed.  Rep.   301.     In  David    Faust,    i    Ben,    (U.   S.)    183; 

this  case  Bradford,  J.,  says:  ■' It  is  true,  Whiteman    t;.    Ship    Neptune,    i     Pet. 

the  commiGsioner  is   bound  to  inform  Adm.   183  ;  The   Commerce,  Sprague 

himself   of  the   absence  of  the   judge  (U.    S.)    34;     Collins    v.    Nickerson, 

from   his  place  of  residence,   but   the  Sprague   (U.   S.)    136;  Ship   William 

court  will  not  go  behind   his  certilicate  Jarvis,   Sprague   (U.S.)   485;  Kief  f. 

in  that   matter.     Indeed,  the   court   is  Steamboat   London,   Newb.    Adm.   6; 

not  certain  that  the  certificate  of  the  The  Schooner  Eagle,  Olc.  Adm.  231. 

commissionershould  show  affirmatively  *.  The  Cypress,  B.  &  H.  Adm.  83; 

the  absence  of  the  judge  from  his  reel-  The  Cabot,  Abb.  Adtn.  150. 
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the  first  instance,  to  resort  to  the  ordinary  admiralty  process 
against  a  vessel  upon  a  direct  application  to  the  court  or  judge.' 
9.  Power  to  Carry  into  Effect  Awaidi  of  Foreign  Conisli. —  Com- 
missioners have  power  to  carry  into  effect  the  award  or  arbitra- 
tion or  decree  of  any  consul,  vice-consul,  or  commercial  agent  of 
any  foreign  nation  made  or  rendered  by  virtue  of  authority  con- 
ferred upon  him.*  The  consul's  authority  to  make  any  award  or 
decree  which  will  be  enforced  by  officers  or  courts  of  the  United 
States  under  this  section,  must  come,  not  from  any  law,  rule  or 
regulation  of  his  own  country,  but  from  some  statute  or  treaty 
stipulation  of  the  United  States,  conferring  such  power  upon  him, 
for  under  the  general  international  law,  a  consular  officer  has  no 
right  to  sit  as  judge  or  arbitrator  within  a  foreign  territory,  and 
render  decrees  or  orders  enforcible  by  the  foreign  courts.* 

1.  Murray  v.  Ferry-boat,  a  Fed.  Rep.  It  has  been  held  that   section  718  of 

86.      AcheEon,  J.,   in   this   case   Eaya:  the  Rev.  Stats,  should  t>e  construed  in 

"The  remedy  conferred  by  the  statute  connection  with  sections  4079, 4080,  and 

is  not  exclusive,  Init  cumulative,  and  the  4081,  of  the  Rev.  Stats.,  and  that  the 

right  of  the  seaman  to  arrest  the  ves-  authoritj'.  apparently  given  lo  all  con- 

seT  is  not  dependent  upon  a   previous  s u la r  officers  in  section   728,  is  limited 

resort  to  the  statutory  proceeding,  but  to  such  officers  of  foreign  nations  as 

it  is  optional  with  him,  whether  10  pur-  are  entitled  thereto  bv  treaty  stipula- 

sue  the   preliminary   measure  of  sum-  tions,  and  then  only  when  such  foreign 

moning  the  master,  or  make  direct  ap-  country   gives  tlie   same  privilege  to 

plication  for  admiralty  process.     Ship  consular  officers  of  the  United  Stales, 

William  Jarvis,  Sprague  (U.S.)  485;  which  fact   is  to  be   ancerUined   and 

The  M.   W.   Wright,   i    Brown   Adm,  proclaimed    by  the   President   of   the 

190;  The  Waverly,  7  Biss,  (U.  S.)  465.  United  States, 

The  first  two  of  The  above  cited  cases  In  Re  Aubrey,  36  Fed.  Rep.  848, 
arose  under  the  Act  of  1790;  the  latter,  Pardee,  J.,  said  ;  "  In  the  revision  of 
under  sections  4546  and  4547,  of  the  the  statutes,  the  preamble  to  these  sec- 
Rev.  Stats."  tions  Is  omitted,  and  the  application  of 

3.  U.  S.  Rev.  St.,  4  718.  By  this  the  statutes  seems  to  be  enlarged  so  as 
statute  application  for  the  exercise  of  to  embrace  the  consular  agents  of  all 
this  power,  is  required  to  be  made  by  nations;  and  it  does  embrace  all  con- 
petition  to  the  court  or  commissioner ;  sular  agents  whose  governments  give 
and  the  commissioner  is  authorized  to  them  jurisdiction,  unless  the  statule  Is 
tSBuealt  properremedial  process,  fli»B>  so  construed  ss  to  hold  Chat  the  au- 
mnd  final,  to  carry  into  full  effect,  the  Chorlty  conferred  to  ait  as  judge  or  ar- 
award,  arbitration  or  decree  of  the  con-  bitrator,  etc.,  mentioned  in  the  statute, 
Bul,  and  to  enforce  obedience  thereto  refers  to  and  is  limited  to  authority 
by  imprisonment  In  the  jalt  of  the  dls-  conferred  br  the  consent  of  the  United 
trict,  until  such  award  Is  complied  with, 
or  the  parties  are  discharged  therefrom 
by  the  consent  In  writing  of  the  consul, 

vice-consul,  commercial   agent,  or  his  Stats,,  sections  4079,  4080,  4081,  am 

successor  in  oflice,  or  by  the  authority  limited   in   terms   to   such  ofEcers   of 

of  the  foreign  government.  The  foreign  foreign  nations  as  are  entitled  thereto, 

government,  or  itsagent,  requirlngsuch  under   treaty  stipulations   with   the 

imprisonment,   must,   by    the    terms  of  United   States,    and    then    only  when 

the  statute,  bear  ail   expenses  of  said  such  foreign  country  gives  the  same 

proceeding,  and  the  imprisonment  and  privilege   to   consular   officers  oi    the 

maintenance  of  the  prisoner.  United    States,    the  latter    fact    to    be 

>.  In   r«  Aubrey,  26   Fed.  Rep.  849;  ascertained    and    proclaimed    by   the 

Dalnese  v.   Hale,  91  U,  S.  13;  The  El-  President," 

!  Kreplin,  9   Blatchf,  (0.  S.)  438;  Armt  of  Foreign  Beaman  on  Appltcft- 

^     „  __n.  i^,.  .  ...     ,.  ^^^  ^j  OoMid. — By   r        ""   " 
tions  4079,  4080,  4081, 
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10.  To  Arrest  Deurtdng  fleuoun  from  Foreign  Toneli.— Commis- 
sioners are  given  power  to  arrest  deserting  seamen  from  foreign 
vessels,  where  such  seamen  are  not  citizens  of  the  United  States, 
and  to  deliver  them  up  to  the  consul  or  vice-consul  of  the  foreign 
government.*  This  is  the  only  remedy  provided  in  case  of  a  for- 
eign seaman  deserting,*  and  it  applies  only  to  desertion  when  the 
vessel  is  in  a  United  States  port,  and  the  deserter  is  not  an  Amer- 
ican citizen.' 

11.  To  Diieharg^  Poor  Conncti. — A  commissioner  has  power  to 
discharge  from  imprisonment  any  person  sentenced  by  any  court 
of  the  United  States  to  be  imprisoned  and  pay  a  fine,  or  fine  and 
costs,  where  such  person  has  been  confined  in  prison  thirty  days, 
solely  for  the  non-payment  of  such  fine  and  costs.^ 

are  given  power,  on  the  application  of  hear  and  determine  the  matter.  If, 
foreign  cod>uU,Io  cause  the  arreitand  on  examination,  it  shall  appear  to  the 
imprisonment  of  foreign  Beamen  in  cer-  commisiioner  that  such  convict  is 
taincasesof  dIfIicult7,controTCT«j,and  unable  to  paj  euch  fine,  or  fine  and 
disorder  on  board  of  foreign  ships,  costs,  and  that  he  has  been  imprisoned 
where,  \iy  treaty  Etipulations,  the  con-  thlrtjdajs  solelj  for  the  non-payment 
Buls  of  such  foreign  power*  have  eiclu-  of  the  game,  and  that  he  has  not  any 
eive  jurisdiction  of  such  controversies  property  exceeding  twenty  dollars  in 
and  disorders,  and  where  American  value,  except  such  as  is  by  law  ex- 
consuls  are  allowed  similar  privileges  empt  from  being  taken  on  execution 
in  the  foreign  nation  represented  by  for  debt,  the  commissioner  shall,  upon 
such  consul.  No  citizen  of  the  United  his  taking  the  following  oath,  "  1  do 
Stales  can  be  held  under  these  pro-  solemnly  swear  that  I  have  not  any 
visions,  but  if  it  appears,  upon  an  ex-  property,  real  or  personal,  to  the 
amination,  that  the  person  complained  amount  of  twenty  dollars,  except  such 
of  is  a  citizen  of  the  United  States,  as  is  by  law  eiempt  from  t>elng  taken 
he  shall  be  forthwith  discharged  from  on  civil  process  for  debt  by  the  laws  of 
arrest,  and  shall  be  left  to  the  ordi-  (naming  the  state  where  oath  is  ad- 
nary  course  of  law,  and  no  person  ministered),  and  that  I  have  no  prop- 
can  be  imprisoned  for  a  longer  pe-  erty  in  any  way  conveyed  or  concealed, 
riod  than  two  months  after  his  ar-  or  in  any  way  disposed  of,  for  my 
rest;  but,  at  the  end  of  that  time,  future  use  or  benefit.  So  help  me 
shall  be  set  at  liberty,  and  shall  not  God,"  discharge  such  convict,  and  shall 
be  again  arrested  for  the  same  cause,  give  to  the  keeper  of  the  jail  a  certlfi- 
The  procedure  and  powers  of  the  cate,  setting  forth  the  facts. 
commissioner  are  fully  set  forth  In  Term  of  Impriaonmuit  Mnat  Hat* 
the  sections  referred  to.  Bmh  Oomplal«4. — If  one  sentenced  to  a 
1.  No  person  so  arrested  shall  be  de-'  term  of  imprisonment  and  to  pay  a  fine 
talned  longer  than  two  months  or  be  and  costs  and  be  imprisoned  until  they 


again    molested   for   the   same   cause,  are  paid,  is  pardoned  on  condition  that 

U.  S.  Rev.  St.,  4  caSo.  such  payment  be  made,  he  is  not  en- 

a.  U.  S.  V.  Minges,  5   Hughes  (U,  titled  to  his  discharge  as  a  poor  convict 

S.)  494.  under  this  section,  until  the  term  has 

).  16  Op.  Atty.  Gen'l  358.  been  completed,  and  thirty  days  In  ad- 

»,   U,  S.  Rev.  St.,  44  5196,  1041.     In  dition  for  the  non-payment  of  the  fine 

order    to   obtain   a    discharge    under  and   costs.    /»  re  Ruhl,  5  Sawy.  (U. 

these  sections,  the  convict  must  make  S.)  186. 

application  in  writing  to  any  commis-  tUesal  Santanoe. — The  object  of  this 

sianer  of  the   United   States  court  in  section  is  to  grants  discharge  to  a  poor 

the  district  where   he   is   Imprisoned,  convict,  after  he  has  been  imprisoned 

setting  forth  his  Inability  to  pay  such  for  thirty  days  for  a  tine,  or  fine  and 

fine,  or  fine  and  costs,  and,  after  no-  costs,  on  showing  his  inability  to  pay 

tice  to  the  district  attorney,  who  may  the  same;  a  sentence,  therefore,  of  im- 

appear,  offer  evidence,  and  be  heard,  pHsonment  for  a  stated  period,  and  for 

tbe   commissioner   shall   proceed   to  fifty  days  beyond  that  period   for  the 
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12.  To  Take  Sepodtloiu  de  Bene  Eeee. — In  civil  causes  pending 

in  a  district  or  circuit  court,  the  testimony  of  any  witness  may,  in 

certain  cases,  be  taken  before  a  commissioner  de  bene  esse.^  The 
commissioner  must  not  be  of  counsel  or  attorney  to  either  of  the 
parties,  or  interested  in  the  event  of  the  cause,  and  his  certificate 

should  so  state.*  This  power  can  only  be  exercised  in  a  civil 
cause  pending  in  a  district  or  circuit  court,'  and  upon  reasonable 
notice  in  writing  to  the  opposite  party,  or  his  attorney  of  record.* 

non-pajment  of  a  fine  of  one  hundred  is  no  longer  "  depending"  In  the  circuit 

dollars,  was  held  erroneous,  tu  aulhor-  court,  and   hence  ig  removed  from  the 

izlng  an  impriBoninent  for  twenty  days  operation  of  the  act  of  Congress  per- 

longer  than  the  law  under  this  section  mttttng  depositions  to  be  taken  de  bene 

of  the  Rev.  Stats,  allows  to  be  inSlcted.  esse.     Richter  v.  Terome,  15  Fed.  Rep. 

Kie  V.  U.  S-,  11  Fed.  Rep.  3i;6.  681 ;  Slaughter  House  Cases,  10  Wall. 

1.  See  generally  Bill  TO  TakbTss-  (U.  S.)  373.     It  has  been  held  that  this 

TiMONY  DK  Bene  Esse,  vol.  2,  p.  sSj.  act  has  no  application  to  cases  pending 

In   civil   cause*   pending   in  a  district  in   the    supreme   court.  The    Argo,   1 

or  circuit  court,  the  testimony  of  any  Wheat.  (U.  S.)  387;and  must  be  strictly 

witness   may  be  taken  before  a  com-  construed.     Bell   v.    Morrison,   i   Pet. 

miisloner  de  ^Hs  Mje,  in  the  following  (tJ.  S.)  351;  Harris  v.   Wall,  7   How. 

cases:  Pirst,  when  the  witness  lives  at  (U.  S.)  £93;   Shulte  v.  Thompson,  15 

a  greater  distance   from   the  place  of  Wall.  (U.  S.)  157. 

trial  than  one  hundred  miles  ;  »ci)Mi/,  or  4.  Reasonable   notice   must   first   be 

is  bound  on  a  voyage  to  sea ;   third,  or  given  in  writing  by  Ihe  party,  or  hii 

is  about  to  go  out  of  the  United  States,  attorney,  proposing  to  take  such  depo- 

or  out  of  the  district  in  which  the  case  sition  to  the  oppasile  party,  or  his  at- 

is  to  be  tried,  and  to  a  greater  distance  tomey  of   record,   as  either  may   be 

than  one  hundred  miles  from  the  place  nearest.     U.  S.  Rev.  St.,  4  863.    By  the 

of  trial,  before  the  trial ;  fourth,  when  thirtieth  section  of  the  Judiciary  Act  of 

he  is  ancient  and  Infirm.     U.   S.  Rev.  1789  (i   Stats,  at  Large  88),  notice  was 

St.,  4863.  required  to  be  served  on  the  adverse 

A  commissioner  of  the  district  court  party,  or  his  attorney,  provided  either 

may  take  a  deposition  under  this  sec-  of  them  was  within  one  hundred  miles 

tioii,  when  such  district  court  has  the  of  the  place  where  the  deposition  was 

power  of  a  circuit  court.     Whitney  v.  to  be  talten,  and  the  certificate  of  the 

Hunt,  5  Cranch  (C.  C.)  no.    The  cer-  commissioner,  that  neither  the  adverse 

tlficate  of  the  person  taking  the  deposi-  party,  nor   his  attorney,  lived  within 

tion   that  he  is  such  commissioner,  is  one  hundred  miles  of  such  place,  and 

sufficient,  and  his  appointment  need  not  that  therefore  no  notice  was  made  out, 

be  authenticated  by  the  record.  Whit-  was  held  suiBcient.     Dick  v.  Runnels, 

ney   v.    Hunt,  5  Cranch   (C.  C.)  lao;  5  How.  {U.  S.)  7. 

Vasse  V.  Smith,  3  Cranch  (C.  C.)  ji ;  If  an  attorney  has  acted  in  the  cause, 

Rug^sv.Bucknor,  I  Paine(U.S.)358.  notice   should   be  given,    though   his 

S.  The  commissioner's  certifjcate  name  does  not  appear  on  the  record, 

should  state  :   First,  that  he  is  not  the  Allen  i^.  Blunt,  i  Woodb.  &  M.  {U.  S,) 

attorney  or  counsel  or  a  party  in  inter-  lai .    And  where  depositions  are  to  be 

est;  second,  that  the  depositions  were  taken   against  the   government,   the 

reduced  lo  writing  in  deponent's  pres-  United  Slates  attorney  must  have  no- 

ence ;  tkird,  in  what  court  it  is  to  be  tice.    The  Argo,  a  Gafl.  (U.  S.)  314. 

used;  but  where  it  fails  to  do  so,  leave  In  an  action  against   three  persons, 

will  usually  be  given   to  withdraw  the  where  only  one  was  arrested,  and  the 

deposition,  in  order  that  the  certificate  magistrate  certified  that  no  notice  was 

mar  be  amended.     Gartside  Coal  Co.  given  to  the  defendant  under  arrest,  t>e- 

■V.  filaiwell,  3D  Fed.  Rep.  187;  Donahue  cause  he  was  not  within  one  hundred 

V.  RoberU,  19  Fed.  Rep.  863.     But  see  miles  of  the  place  of  caption,  but  the 

Miller  13.  Young,  2  Cranch  (C.  C.)  53 ;  other  two  defendants  were  within  that 

Peytoni/.  Vcitch,  3  Cranch  (C.C.)  123.  distance,  a  deposition  was  held  inad- 

S.  And  it  has  been  held  that,  afleran  missible.     Brown  v.  Piatt,   a    Cranch 

appeal  is  taken  and  perfected,  the  case  (C.  C.)  353. 
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The  notice  must  be  reasonable,'  and  should  contain  the  name  of  the 

witness  to  be  examined,'  and  the  time  and  place  of  examination  ^ 
but  it  need  not  state  the  reason  for  taking  it  *  Any  person  may 
be  compelled  to  appear  and  depose,^  and  everyone  deposing  must 
be  cautioned,  as  well  as  sworn,  to  testify  the  whole  tnith,*  The 
mode  of  taking  depositions  is  either  by  oral  questions  put  at  the 
time,  if  desired,  and  not  necessarily  by  written  interrogatories 
given  to  the  officer  before  commencing;'  but  the  testimony  must 

ir  the  depocition  be   taken  without  pelted  to  appear  and  teetifj  in  court, 
notice,   the  other   party  muat   have   it  U.  S.  Rev.  St.,  I)  86j. 
retaken.    Goodhue   i/.  Bartlett,  5  Mc-  «.  U.   S.    Rev.   St.,  I,   863.     The  de- 
Lean  (U.  S.)  1S6.  ponent  must  be  cautioned    as  well   as 

WalT«T  of  Kotloa. — The  requirements  Bworn.     Luther  v.  The  Merrilt  Hunt, 

as  to  previous  notice  are  not  neceaeary,  Newb.  Adm.  4.   But  see  contra.  Brown 

if  notice  wat  In  r&ct  served,  and  the  ad-  v.   Piatt,  z  Cranch   (C.  C.)  153.     But 

verse   parly   appears   by   counsel   and  If  it  be  certified   that  he  was  "sworn 

cross -examines  the   witnesses.     Dins-  in  pursuance  of  the  act,"  it  will  be  suf- 

morei'.  Maroney,4Blatchf.  (U.  S.)4i6.  iicient,  although  it  does  not  say  that  he 

1,  HoUoe  Hnn   Be    Reaaonatlle.  —  A  whs   cautioned.      Moore   v.   Nelson,  3 

notice   served  at  noon,  for  the  taking  McLean  (U.  S.)  383. 

of  a  deposition  between  four  and  six  The  certificate  should  show  that  the 

o'clock  on  the  same  day,  was  held  not  deponent  was  carefully  examined  and 

to  be  a  reasonable  notice,  no  circum-  cautioned  and  sworn  to  testiry  to  the 

stances   being  shown  why  longer  no-  whole  truth.     Pentleton  v.  Forbes,    1 

tice  might  not  been  given.    Renner  v.  Cranch  {C.  C.)  507;  Garrett  v.  Wood- 

Howland,  2  Cranch  {C.  C.)  441.    And  ward.   2   Cranch  (C.  C.)   iqo;  Wilson 

a  notice  given  at  Washington  the  last  Sewing    Mach.    Co.   v.   Jackson,   i 

day  of  December,  of  the  taking  of  a  Hughes  (U.  S.)  195 ;  Shutte  v.  Thomp- 

depoHition  at  Baltimore  on  January  sec-  son,  15   Wall.   (U.   5.)   151;  Rainer  f. 

ond  following,  was  held  not  reasonable.  Haynes,  Hempst.  ( U.  S.)  6S9 ;  Bussard 

Barren  v.  Simonton,  3  Cranch  (C.  C.)  i'.  Catalino,  1  Cranch  (C.  C.)  431. 

6S1.  It  was  so  held  of  a  notice  served  al  The  witness  may  be  sworn  before  or 

half-pasi   eight    o'clock  to  take  testi-  after  the  deposition  is  written,  Tooker 

mony   between   nine  and   two  on  the  v.  Thompson,  3  McLean  (U.   S.)  91; 

same  day,  in  the  place  where  all  the  and  may  afTirm,  if  it  be  certified  by  the 

Earties   resided.     Irving  t'.  Sutton,    1  commissioner  that  he  is  conscientiously 

:ranch  (C.  C.)   575.     But  one  hour's  opposed  to  taking,  an  oath.     Elliott  r>. 

notice,  where  all  the  parties  resided  in  Hayman,  1  Cranch  (C.  C.)  678, 

the  same  place,  in  theabsence  of  special  As  to  the  form  of  the  oath  admfnft- 

clrcumstances  showing  it  to  be  unrea-  tered. the  law  of  thestate  controls.  Wil- 

sonable,  has  been  held  a  sufhcient  and  son    Sewing  Mach.  Co.  v.  Jackaon,  I 

reasonable  notice.     Leiper  t>.  Bicklev,  Hughes  (U.  S.)  295. 

I  Cranch    (C.     C.)    jq;    Nlcholls    '-v.  1.  BischofTscheim  v.  Baltzer,  10  Fed. 

White,  I  Cranch  (C.C.)  58.  Rep.  i. 

9.  Carrington  i>.   Stimson,  i    Curt.  Parties  having  a  right  to  take  a  depo- 

(U.S.)  437.  sltlon   under  the  federal   statute   in  « 

S.  Leiper  v.  Bickley,  i   Cranch  (C.  common-law  case,  may,  as  to  the  mere 

C.)  29;  Egbert  v.  Citizens'  Ins.   Co.,  7  mode  of  procuring  the  deposition,  fol- 

Fed.  Rep.  47.  low  as  their  election,  either  the  provi- 

4.  DeButts  T'.  McCuIloch,  i  Cranch  sions  of  thestate  law  or  the  acts  of  Con- 
(C.  C.)  186.  Nor  that  il  was  to  "  put  gress ;  the  depositions  may  be  taken 
interrogatories,"  nor  is  it  bad  if  a  word  upon  written  interrogatories  duly 
be  accidentally  omitted  from  thecap-  served  under  the  state  statute  and  In 
lion.  Bussard  u.  Catalino,  i  Cranch  the  mode  therein  provided,  as  well  as 
(C.  C.)  411.  in  the  manner  provided  by  act  of  Con- 

5.  OompnlMTy  ProoaH. — Any  person  gress.  Flint  v.  Corn're,  i;  Dill.  (U. 
may  be  compelled  to  appear  and  de-  S.)  481 ;  McLennan  v.  Kansas  City  R. 
pose,  as  provided  by  this  section,  in  the  Co.,  11  Fed.  Rep,  198.    But  see  contra, 

18  witnesses  may  be  com-  opinion  by  Swing,  District  J,,  in  Sage 
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be  reduced  to  writing  by  the  commissioner,  or  by  the  deponent 
in  the  commissioner's  presence,  and  subscribed  by  the  deponent,* 
and  these  facts  must  clearly  appear  upon  the  certificate,  and  will 
not  be  presumed.*  The  depositions  should  be  retained  by  the 
commissioner  until  delivered  into  court  with  his  own  hand,  or  be 
sealed  up  by  him  and  directed  to  the  court,  and  remain  under  seal 
until  opened  by  the  court.* 

o.Tanszky  (Ohio,  1877),  6  Cent  L.J.  7.  19  Fed.  Rep.  863;  Maratin  n.  McRea, 

And   the  Unittd   States  circuit  court,  Hempsl.  (U.  S.)  688;  Banert  v.  Dav,  3 

sitting  in  a  state  where,  bj  state   laws,  Wash.  (U.S.)  343;  Edmondson  i'.  Bar- 

depositions  of  witnesses  can  be  taken  re!1,  >  Cranch   (C.  C.)  318.      But  see 

only  upon  commission,  can  authorize,  contra.  Bustard  11.  Catalino,  1  Cranch 

in  the  absence  of  ■□}'  conflicting  fed-  (C.  C]  411 ;  Rainer  ii.  Hajines,  Hempst. 

eral  statute,  commissioners  to  take  dep-  (U.  %.)  6Sg. 

ositlons  or  witnesses,  to  be  issued,  ex-  A  certificate  bjr  the  commissioner  that 
ecuted,  and  returned  in  the  manner,  it  was  reduced  to  writing  by  the  witness 
and  subject  to  the  regulations  prescribed  and  himself,  has  been  held  good.  Bus- 
by the  laws  of  such  state,  and  the  re-  sard  r.  Catalino,  3  Cranch  (C.  C.)  4^\. 
strictions  limiting  the  use  of  depositions  But  where  the  commissioner  certified 
de  btne  esse  do  not  apply.  Warren  v.  that  It  was  reduced  to  writing  in  hia 
Younger,  18  Fed.  Rep.  859.  But  see  presence,  without  aaylng  by  whom,  the 
Randall  v.  Venable,  17  Fed,  Rep.  t6i,  certificate  was  held  bad.  U.  S.  v.  Smith, 
where  it  was  held  that  if  a  state  law  for  4  Day  (Conn.)  I3i. 
the  taking  of  depositions  confilcU  with  S.  U.  S.  Rev.  Stat.,  4  865,  provides 
the  acts  of  Congress  on  the  subject,  de-  that  the  deposition  taken  under  the  pre- 
positions taken  according  to  the  mode  vioua  sections  shall  be  retained  by  the 
prescribed  by  the  statutes  of  the  state,  magistrate  taking  it,  until  he  delivers  it 
are  not  admissible  in  evidence  in  a  cir-  with  his  own  hand  into  the  court  for 
cuit  court  of  the  United  States.  "  The  which  it  is  taken  ;  or  it,  together  with  a 
laws  of  the  state  are  only  to  be  regard-  certificate  of  the  reasons  of  taking  it, 
ed  as  rules  of  decisions  in  the  federal  and  of  the  notice  given  to  the  adverse 
courts,  where  the  constitution,  treaties,  party,  shall  be  sealed  up  and  directed 
or  statutes  of  the  United  States  have  by  him  to  such  court,  and  remain  un- 
not  otherwise  provided ;  when  the  latter  der  his  seal  until  opened  by  the  court, 
apealcs,  they  are  controlling."  By  Brad-  The  commissioner  should  certify  that 


apealcs,  they  are  controlling.     By  Brad- 
ley, J.,  in  Connecticut  Mut,  L-  Ins.  Co. 


retained  the  depositio 


f,  Schaefer,  94  U.  S.  4s8.    And  see  £*  sealed    and    directed   to   the  court. 

f.  Fisk,  113U.  S.  713.  And  where  Con-  Shankwiker  v.  Reading, 4  McLean  (U. 

gress  has  provided  a  mode  of  taking  tes-  S.)  340. 

timony.  the  district  and  circuit  courts  of  If  he  does  not  retain  the  deposition 

the    United  States  are  not  authorixed  until  he  delivers  it  into  court,  or  seals 

to    make   rules  touching    the    mode    of  or  directs  it  to  the  court,   it  cannot   be 

lakingsuch  testimony.  Randall  i>.  Ven-  read.     ]onea  v.   Neale,   i   Hughes   (U. 

able,  17  Fed,  Rep.  i6a.  S.)  26S. 

1.  The  testimony  shall  be  reduced  to  Where  on  officer  by  whom  depositions 

writing  by  the  magistrate   taking  the  are  taken,  sends  them  to  the  court  by 

depositions,  or  by  the  deponent  in  the  due  course  of  mall,  hU  certificate  has 

magistrate's  presence,  and  by  no  other  been  held  sufficient,  though  it  failed  to 

person,  and  shall,  after  it  has  been  re-  state  that  he  delivered  the  depositions 

duced  to  writing,  be  subscribed  by  the  to  the  court,  or  that  he  sealed  them  up 

deponent.     U.  S.  Rev.  St.,^  864.  and  deposited  them  in  the  post  office. 

«.  Bellf.Morrison,!  Pet.(U.S.)3SS.  Egbert  i^.   Citizens'   Ins,  Co.,   7   Fed. 

The  omission  by  the  commissioner  in  Rep.  47. 
his  certificate,  of  the  fact  that  he  re-  A  deposition  not  sealed  must  be  re- 
duced the  testimony  to  writing  himself,  jected,  but  it  is  sufTicIent  If  It  bears  the 
or  that  it  was  done  try  the  witness  in  seals  of  an  express  company  over  which 
hii  presence,  is  fatal.  Cook  v.  Burnlev,  is  written  the  name  of  the  commissioner. 

[  Wall.  (U.  S.)  659;   U.  S.  V.  Smith,  /«  re  Thomas,  35  Fed.  Rep.  337;  Thorp 

Dar  (Conn.)  136;  Bell  v.  Morrison,  i  v.  On,  a  Cranch  (C.  C.)  335. 

'et  (U.  S.)  35S;  Donahue  v.  Roberts,  If  the  commissioner  personally  de- 
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13.  Power  Under  Sedimns  Potettatem.  —  A  commissioner  may 
take  depositions  under  a  dedimus  potestalem^  but  where  depo- 
sitions de  bene  esse  can  be  taken  a  dedimus  potestatem  will  not  be 
granted.* 

y.  FBOCEZDnrei  Bkfobb  Comumnnt— 1.  Kode  of  Procedue.— 
A  commissioner,  in  the  examination  of  criminals,  and  in  his  pro- 
cess of  mittimus,  should,  in  the  absence  of  federal  statutes,  pro- 
ceed according  to  the  law  of  the  state  in  similar  cases  ;■  and  the 
provision  of  the  United  States  statute  that,  "  no  writ  is  necessary 
to  bring  any  prisoner  into  court  or  to  remand  him,"  has  been  held 
inapplicable  to  proceedings  before  commissioners — that  com- 
missioners should  issue  commitments  on  remanding  prisoners  for 
further  examinations  from  day  to  day,  and  a  final  commitment  on 
the  decision  of  the  case  designating  the  crime  for  which  the  pris- 
oner is  held,  such  being  the  proceedings  before  committing  officers 
under  the  state  laws.* 

A  warrant  of  commitment  not  stating  on  its  face  any  of- 
fense, is  not  evidence  of  a  commitment  for  felony,  although  writ- 
ten on  the  back  of  a  warrant  of  arrest  charging  a  felony,  but  not 
referring  to  it  in  the  commitment  warrant.*  A  warrant  of  com- 
mitment of  a  seaman  for  deserting  must  be  under  the  seal  of  the 
commissioner,  must  be  founded  on  oath  or  affirmation,  and  must 
limit  the  term  of  imprisonment.* 

The  proceedings  before  the  commissioner  having  terminated 
by  a  commitment  of  the  prisoner,  he  has  no  further  power  over 
him  and  cannot  afterward  discharge  him.'  The  only  question 
before  the  commissioner  is,  whether  there  is  probable  cause,  and 
the  confession  of  the  prisoner  of  the  crime  charged,  without  other 
proof  of  the  corpus  delicti,  has  been  held  sufficient  to  warrant  a 
commissioner  in  committing  him  for  trial.* 

2.  The  Complaint — A  complaint  must  allege  all  necessary  juris- 

liver*  tlie  depOBifion  in  court,  he  need  to  waive  examination.     Van  Buren  v. 

not  state  any  reason  for  taking  it.  Jonea  U.  S.,  36  Fed.  Rep.  77. 

I'.  Neale,  l  Hughes  (U.  S.)  j68.  4.  U.  S.  Rev.  Si.,  4  1030;  U.  S.  v. 

1.  U.    S.   Rev.  St.,  ^4  866,  867,  868.  Martin,  17  Fed.  Rep.  154, 

ThCBc  sections  of  the  statutes  being  In  The  commitment  of  a  priaoner  on  a 

derogation  of    the    common   law,  are  preliminary  warrant  for   exaihination, 

htrictly  construed,  and  no  commisBJon  should  be  for  a   ihort  fixed  period   of 

■hould    be  Issued  except  (o  prevent  a.  time,  and   not  for  an   indefinite   time, 

failure   of  juBtice.     U.   S.    v.    Parrott,  The   time  should   not  exceed  twenty- 

McAll.  (U.  S.)  4j6.  four   hours,   except   for  special  cause 

3.  Walsh  V.  Rogers,  13  How.  (U.  S.}  shown,  unlesa  requested  by  the  prls- 
a86;  Turner  ti.  Shacltman,  37  Fed.  oner.  U.  S.  T^  Worms,  4  Blatchf;  (U 
Rep,  183.  S.)  331. 

».  U,  S.  V.  Martin,  17  Fed.  Rep.  154;  B.  U.  S.    v.   Brown,  4   Cranch    {C. 

In  re  Kelley,  25  Fed.  Rep.  268.  C.)  508. 

Indiana  Rev.  Stats.  (t88i),  H  '6^8,  «.".£*  f.  Sprout,    i   Crancb    (C. 

1639,  are   made  applicable   to    United  C.)  434. 

Stater  commlBEionerB'    examinations  7.  U.  S,  V.  Faw,    i    Cranch   (C.   C.) 

held  tn  IndluHa   by   U.  S.  Rev.  St.,  f  486;   Buody'a   U.  S.  Commissioner, 

1D14,  and  they  contemplate  a  trial  and  p.  33. 

hearing,   and    a   commissioner   Is   not  8.  U.  S.   v.  Bloomgart,  a   Ben.  (U. 

bound  to  accept  an  oSer  of  the  accused  8.)  356. 
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dictional  facts,  and  if  made  simply  upon  information  and  belief,  is 
fatally  defective,  and  gives  the  commissioner  no  jurisdiction.* 
The  commissioner,  before  issuing  the  warrant,  should  have  before 
him  the  oath  of  the  real  accuser  to  the  facts  upon  which  the  charge 
is  based,  and  on  which  belief  orsuspicion  of  guilt  is  founded  *  and 
he  has  no  jurisdiction  to  examine  or  commit  on  a  complaint  alleg- 
ing facts,  which,  if  true,  would  constitute  no  offense  against  the 
United  States.* 

3.  Aatliorit7of  DiatriotAttoraeyOrnrCominiMianer'iFroeeediiigi. — 
A  district  attorney  of  the  United  States  has  no  absolute  power  to 
dismiss  a  criminal  chaise  while  an  examination  of  the  accused  is 
proceeding  before  a  commissioner.  After  indictment  found,  and 
before  trial  has  commenced,  the  attorney  has  absolute  power  to 
enter  a  nolle  prosequi,  but  while  the  charge  is  under  investigation 
before  the  commissioner,  he  attends  only  as  counsel  for  the  gov- 
ernment, to  present  the  evidence  against  the  accused,  and  has  no 
control  over  the  course  to  be  pursued.* 

4.  Correction  of  Error*. — The  errors  of  a  commissioner  may  be 

1.  Ex  f.  Lane,  6  Fed.  Rep.  34.  itituting  the  grounds  for  such  belief  or 

A  warrant  of  commitment  muetstste  auepicion," 

a   Kood   cause   certain,   supported    br  S.  Ex  f.  Perkins,  39  Fed.  Rep.  900. 

oam.     E»  f.   Burford,  3  Cranch  (U.  A   recognizance   taken  by  a  commia- 

S.)  448.  sioner  conditioned  for  the  appearance 

OtdaotlMU  to  Compllisl. — Mere  for-  of  the  principal,  "to  answer  the  charge 
mal  or  doubtful  abjection  to  the  com-  of  a  willful  and  corrupt  conspiracj  to 
olajnt  on  preliminary  hearing  or  ex-  burn  the  steamer  Martha  Washing- 
lation,  should  not  be  considered  ton  on  the  Missisaippi  river,"  is  void, 
le  commissioner,  but  the  complaint  as  not  describing  an  offense  made  pun- 
Id  be  treated  as  sufficient,  unless  Ishable  by  any  act  of  Congress  cognlia- 
defective  in  its  material  averments,  ble  by  the  circuit  court.  U.  S.v.  Hand, 
tnat  a  court,  before  which  it  was  pre-  6  McLean  lU.  S.)  374. 
sented  by  a  grand  jury,  would  be  bound  4.  U.  S.  t.  Schumann,  3  Abb.  (U. 
to  decline  to  act  upon  it.  Ih  re  Clark,  S.]  513. 
>  Ben.  ( V.  S,)  S40.  The  district  attorney  has  no  author- 

Ammdmant  of  Complaint. — In  extra-  ity   to   take    from   the    United   Slates 

dition  cases,  it  has  been  held  that  the  .marshal  a  commissioner's  warrant,  for 

commissioner  has  no  power  to  amend  the  purpose  of  deciding  whether  it  shall 

the  complaint  or  warrant,  or  to  supply  be  executed.     It   is  the  duty  of   the 

defects  by  his  certiGcale  after  the  case  is  marshal   to   execute  and  return  such 

closed,  and  a  writ  of  fsrfiii  ran' ia  served  warrants  to  the  commissioner,  not  with- 

upon   him   to  produce   the   record   of  standing  any  order  of  the  district  attor- 

his    proceedings.     Ex  f.  Lane,  6  Fed.  ney  to  the  contrary.   The  commissioner 

Rep.  34.  acts  on  his  own  responsibility,  and  is 

3.  In    re   Rule  of  Court.  3  Woods  not  subject  to  the  control  either  of  the 

(U..S.)  SOU.     In  this  case  Bradley,!.,  district  attorney  or  the  marshal.     See 

entered   the   following   order    for  the  U,  S.  v.  Scrogglns,  3  Woods  fU.  S.) 

guidance  of  commissioners:  "  No  war-  519.     In  dclik'ering  the  opinion  in  this 

raot  shall  be   issued   by  any  commis-  case,  Judge  Woods  said:  "If  the  dis- 

sioner  of  this  court  for  the  seizure  or  trict  attorney  can  suppress  a  commis- 

arrest   of  any   person  charged   with  a  sioner's  warrant  af^er  it  Is  issued  and 

crime  or  oflense  against  the  laws  of  the  before  It  Is  executed,  be  can  forbid  the 

United  Slates  upon  mere  belief,  or  sus-  commieeioner  to  Issue  the  warrant.     If 

picion    of    the    person    making    such  he  has  this  supervision  of  the  conduct 

charge  ;  but  only  upon  probable  cause,  of  the  commissioners,  he  has  the  same 

supported  by  oath  orafGrmatlon  of  such  over  the  conduct  of  the  circuit  justices 

person,  in  which  shall    t>e  stated   the  and  the  circuit  and  district  judges,  and 

facta  within  his  own  knowledge  con-  can    forbid    them    to    issue   warrants. 
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corrected  by  the  court,  upon  application,  in  tts  discretion,  for  the 
purposes  of  justice.* 

■VI,  COXFESUTIOH  Ajro  Accovitn. — A  commissioner  is  compen- 
sated by  fees  fixed  by  law  ;*  and  in  case  the  fees  for  any  serv- 
ice that  he  is  authorized  to  render  are  not  fixed  by  statute,  he  is 
permitted  to  charge  the  same  fees  that  are  allowed  to  clerks  or 

although,intheirjudgineDt,thewarrant«  mjssioners  by  the   Act  of   Feb.   i6th, 

should  issue.     Such  a  power  will  hardly  1853  ( 10  Stat,  at  Large  161 ).    McGrew 

be  claimed  for  the  district  attorney,  and  v.  U.  S.,  33  Ct.  of  CI.  373. 

yet  such  a.  power  U  the  logical  ECquence  In  Alaska,  i(  the  duties  of  the  com- 

of  what  ifl  claimed  for  him  on  this  hear-  miseioner  arise  from  a  violation  of  the 

Ing.     .     .     .     The  power  does  not  exist  Oregon    stntutes,   made   applicable  to 

in  that  office,  and  it  would  be  a  most  ./l/nj^f'a,  he  isentitled  tothe  tees  allowed 

dangerous    power,    and   liable   to   the  in  similar  cases  in   Oregon,  otherwise 

greatest  abuses,  if  it  did."  to    the    usual    commissioner's    fees. 

1.  The  commissioner  is  subject  to  the  Jewelt  v,  U.  S.,  77  Ct.of  CI.  519. 
control  or  the  court  when  acting  as  an  A  commissioner  has  discretionary 
examining  magistrate,  and  the  court  powers  in  hearing  and  deciding  crlmi- 
can  assume  control  of  the  proceedings,  nal  charges,  to  suspend  the  hearing  of 
whenever  juetice  may  require  il.  U.  a  case  where,  in  his  judgment,  a  proper 
S.  V.  Berry,  ^  Fed.  Rep.  779.  But,  any  regard  for  the  interests  of  justice  re- 
defect  of  power  or  error  committed  by  quires  It,  and  is  entitled  to  fer  diem 
him  can  only  be  revised  and  corrected  tees  where  continuances  are  granted  by 
by  the  courts  of  the  Unilrd  Stales;  the  him  al  a  defendant's  request.  U.  S.  v. 
state  court  has  no  jurisdiction  to  remise  Ewing,  140  U.  S.  141;  U.  S.  v.  Carter, 
or  correct  his  judgment,  or  to  liberate  a  140  Li.  S.  703;  U.  S.  v.  Jones,  134  U. 
prisoner  committed  or  held  by  a  com-  S.  4S3;  Marvin  v.  U.  S.,  44  Fed.  Rep. 
missioner  upon  kabeai  eorfas,  and  no  405,  See  also  McKinistrv  ti.  U,  S.,  34 
state  court  or  judge,  after  they  are  judi-  Fed.  Rep.  31 1;  Harper  t'.'U.  S.,  Ji  CL 
cially  informed  that  the  party  is  im-  of  CI.  56;  Goodrich  v.  U.  S.,  43  Fed. 
prisoned  under  the  authority  of  the  Rep.  392;  Rand  r.  U.  S..  36  Fed.  Rep. 
United  Slalea,}\&s  any  right  to  inter-  671.  And  see  3  Lawrence's  Comp- 
fere  with  him,  or  require   him   to  l>e  troUer  Dec.  368. 

brought    before    them.      Ableman    *.  He  is  entitled  to  fer  diem  tees  where   ■ 

Booth,  31  How.  (U.  S-)  506.  the  proceeding  consists  of  an  arraign- 

1.  U.  S.  Rev.  St.,  ^  S47.  ment  and  plea,  an  examination  of  wil- 

Where   the    Umied    Slates    district  nesses,  granting  a  continuance,  fixing 

attorney  examines  and  approves  com-  the  amount  of  bait,  and  committing  the 

plaints  drawn  by  a  commissioner,  the  -  prisoner  in  default  of  bail.    McCafferly 

court  win  not  reduce  the  fees  for  the  i:  U.  S.,  16  Ct.  of  CI.  i . 

same  on  account  of  being  unnecessarily  He  is  entitled  to  /er  diem  fees  pend- 

verbose,  unless  it  appears  that  surplus-  Irig  the  preliminary  examination  of  an 

age   was   inserted   mere!}'   to   increase  oliender,  though  no  witnesses  are  ex* 

fees.  Barber  v.  U.  S.,  355  Fed.  Rep.  886.  amined  or  arguments  heard  on  some  of 

See   Bell  v.   U.  S.,  15  CL  of  CI.  36  ;  the  davs.     Rand  -a.  U.  S.,  48Fed.  Rep. 

Rand  v.  U.  S.,  36  Fed.  Rep.  671.  357;  l/.  S.  v.  Rand,  53  Fed.   Rep.  348; 

The  above  section  relates  to  commis-  3"C.  C.  A.  556;  Rand  v.  U.  S,,  36  Fed. 

sioners  appointed  by  the  circuit  court,  Rep.  671. 

and  does  not  aftect  a  private  agreement  He   is  entitled  to    fees   for   services 

between   an   attorney   and   a  commis-  rendered  in  good  faith  in  criminal  pro- 

sioner  appointed  by  the  court  of  com-  ceedings,  in  case  of  actual  arrest  and 

missloners  of  Alabama  for  claims  pro-  hearing,  whether  the  accused  was  dit- 

viding  for  a  certain  charge  per  daj'  for  charged  or  held  for  trial ;  and  it  Is   im- 

taking  depositions.     Powers  tj.   Man-  material  that  the  complaint  was  defec- 

ning,  154  Mass.  370.  tive,  if  it  was  manifestly   intended  to 

A  commissioner  In  the  territory   of  charge  an  offense.     Souihworth  v.   V. 

Arizona   is  entitled,  under  the  U.  S.  5..  151  U.  S.  179.     And  see  Van  Buren 

Rev.   St.,  f)  837,  and    Act  of   August  v.  U.  S.,  36  Fed.  Rep.  77. 

-.^    .«..  ,..   ^-...    ,.    . ,     ..  Butnottoa    ■—       '- 

aminatlon  of  a 
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other  officers  for  like 


He  is  entitled  to  fees  for  enter> 


The 


in'd  Ihe  same  fees  for  like 
ling  and  return  of  Bub- 
pcena ;  for  acknowledgment  of  recog- 
nizance, 2y.  each ;  but  only  one  B<!' 
knowledgment  can  be  allowed  for  each 
recognizance ;  for  the  oaths  of  sureties 
and  the  jurats  to  such  oaths;  for  pay 
rolls  of  wltnesees,  ijc,  per  folio  and  loe. 
for  each  oath  administered  to  witness 
in  support  oE  his  claim  Eor  his  fees;  for 
transcript  of  proceedings,  I5c,per  foJio; 
for  depositions  on  examinations,  lof. 
per  folio ;  for  Qlicg  each  paper,  to£. 
U,  S.  V.  Barber,  140  U.  S.  177 ;  U.  S. 
V.  Barber.  140  U.  S.  164;  U.  S.  v.  Ew- 
ing,  140  U.  S.  141. 

In  cases  where  the  defendant  is 
charged  with  violation  of  the  elective 
franchise  law,  he  Is  entitled  to  a  fee  of 
(10  for  all  services  incident  to  the  ar- 
rest and  examination,  l^lazeltine  v. 
U.  S.,  j6Ct.  ofCl.414. 

tie  is  entitled  to  fees  for  hearing  and 
deciding  criminal  charges,  where  his 
services  consist  in  fixing  the  amount  of 
bail,  and  committing  the  defendant  to 
jail  if  it  is  not  tendered.  Faucett  v. 
U.  S..  26Ct.  of  CI.  154. 

In  Intamal  rev«nii«  cftMS,  unlcas  the 
complaint  is  made  \>y  an  officer  of  the 
were  not  held;  and  for  copies  when  the  inlernal  revenue,  the  complaint  must 
original  was  required,  it  was  held  that  allege  personal  knowledge  on  the  part 
hie  accounts  would  Dot  be  allowed,  of  the  afHant  oftheactsconstitutingthe 
Davles  V.  U.  S.,  J3  Ct.  of  CI.  46S.  offense,  or  the  prosecution  must  be  ap- 

He  is  entitled  to  fees  in  each  of  two  proved  b_v  the  district  attorney,  or  by 
separate  cases  Tor  distinct  offense  s  the  circuit  or  district  judge,  as  a  pre- 
against  the  same  defendant,  McCaf-  requisite  to  the  payment  of  any  fees, 
ferty  ».  U.  S.,  36  Ct.  of  CI.  1;  and  his     -■'-■■■•  ■  ■■       — ■- 

fees  will  not  be  disallowed  in  two  or 
more  cases  on  the  ground  that  they 
■night  have  been  jointly  prosecuted 
with  another  case  of  the  same  charac- 
ter, where  the  district  attorney  elected 
that  they  be  prosecuted  separately. 
Crawford  v.  U.  S.,  40  Fed.  Rep.  446; 
Barber  v.  U.  S.,  35  Fed.  Rep.  886. 

He  fa  not  entitled  to  fees  for  filing  fees.  Morgan  i'.  U.  S'.,J4  Ct.  of  CI.  481. 
final  bonds.  Crawford  v.  U.  5.,  40  An  indorsement  by  the  district  at- 
Fed.  Rep.  446,  torney  that  "  the  commissioner  will  is- 

Faei  tn  Criminal  Oaaaa. — In  criminal  sue  the  warrant  if,  in  his  opinion,  there 
cases,  a  commissioner  of  the  circuit  is  reasonable  ground  to  believe  the  ac- 
court  is  entitled  to  the  following  fees  :  cused  guilty,"  is  a  sufficient  compliance 
tor  drawing  complaints,  where  the  with  the  rule.  Churchill  v.  U.  S.,  15 
local  practice  requires   the  complaint    Ct.  of  CI.  i. 

to  be  reduced  to  writing,  JOf.  per  folio;  1.  The  words  "like  services"  mean 
for  each  oath  administered  In  connec-  similar,  not  identical  services,  and 
tion  with  the  complaint,  lof.,  and  15^.  where  the  service  of  the  clerk  bears  a 
for  eacb  jural;  for  filing  a  com-  sutistantial  resemblance  to  the  duty 
plaint  or  other  paper.  loc.,-  for  is«uing  performed  by  the  commissioner.  It  is  a 
27  C.  of  L.— 36  661 


different  cases  on  thi 
Caffcrty  v.  U.  S.,  36  Ct.  of  CI.' 
expression  "criminal  charges'  is  re- 
stricted to  cases  In  which  formal  written 
complaints  have  been  legally  pre- 
ferred, and  does  not  include  the  eiam- 
mation  of  complaining  witnesses  to  de- 
termine whether  a  warrant  shall  Issue, 
and  this,  although  this  duty  is  placed 
by  statute  upon  committing  magistrates 
of  the  state  in  which  he  acts.  U.  S.  f. 
Patterson,  150  U.  S.  61;,  distinguishing 
U.  S.  V.  Jones,  134  U.  5.  4S3.  And  see 
also  Ives  v.  U.  S.,  34  Ct.  of  CI.  363, 

Where  a  commissioner  charged  for 
services  which  he  was  not  required  to 
perform,  but  which  might  have  been 
performed  by  clerks ;  for  entries  as  to 
subpoenas  where  the  warrants  were  re- 
turned "  not  executed  ;'"  for  daily  pay 
for  an  unusual  number  of  days  In  crim- 
inal cases,  for  which  the  accounting  of- 
ficers requested  an  explanation  and 
none  was  given ;  for  new  subpcenas, 
where  a  pending  case  was  adjourned 
from  day  to  day;  for  additional  war- 
rants on  such  adjournments  ;  for  sepa- 
rate recognizances  for  witnesses  where 
all  might  have  been  joined  in  one  ;  for 
process  returned  where  the  defendi 


But  where  the  attorney  general  re- 
quested the  courts  to  adopt  such  a  rule, 
and  one  of  them  failed  to  do  so,  a  com- 

to  issue  warrants  without  the  approval 
of  the  district  attorney  is  entitled  tc  '  ' 
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ing  returns  on  warrants  and  subpoenas,*  taking  and  filing  deposi- 
tions,' drawing  affidavits,'  administering  oaths,*  drawing  and  fil- 

Ilke  service.     U.  S.  v.  Wallace,  ii6  U.  ihali   have  done,  and  what  fen  they 

S.  39S.  have  earned,     /a  re  Gourdin,  45  F^. 

Where  a  etatute  require*  the  service*  Rep.  841. 

fit  public  officers,  who  are  paid  exclu-  3.  A  charge  of  twenty  cents  per  folio 

aively  bj  fees,  but  itiakeB  no  provision  proper   for   depoaitfons    taken  .  on  ex- 

therefor,  they  are  entitled  to'  the  feea  amination  is  allowable,  but  each  dep- 

allowed  by  law  in  like  cases.     Cass  v.  osltion  is  not  a  paper  within  the  mean- 

U.  S.,  34  Ct.  of  CI.  118.  ins  of  the  Rev.  Stat.,  §  828,  allowing  a 

If,  for  any  service  which  commis-  "  tee  forliting  and  entering  every  decla- 
eioners  are  authorized  to  render,  no  ration,  plea,  and  other  paper,"  and  the 
•tatute  or  rule  ot  court  tiies  the  com-  charge  for  filing  the  same  is  improper, 
pensation,  the  local  law  may  be  re-  All  depositions  attached  together  and 
sorted  to  as  a  proper  basis  in  cases  filed  are  a  single  paper.  U.  S.  v.  Bar- 
where  the  fees  are  payable  by  the  gov-  iier,  140  U.  S.  164. 

ernment.    4   Op.  of   Atty.  Gen'l  133,  The  v4/ii£nma  Code  provides  thatthe 

And  see  Cooper  v.   U.  S.,  15  Ct.  ot  magistrate,  In  a  preliminary  eiamina- 

Cl.  346.  tion  of  a  criminal,  shall  reduce  the  tes- 

In  Tennessee,  the  seal  of  a  magistrate  timony  to  writing,  and  styles  such  tcstl- 

Is  necessary  to  validate  a  process,  and  mony  a  deposition ;  but  the  testimony 

the  Rev.  Stat.,  ^  1014,  requires  the  pro-  need  only  be  signed   by  him  and  need 

cees  Issued  by  a  commissioner  to  be  the  not  be  certified  and  filed,  nor  are  the 

same   as  that  issued  against  offenders  same  formalities  observed  In  the  pro- 

under  the  slate  law  by  examining  mag-  ceeding  as  are  prescribed  in  the  taking 

islrates.     The  Rev.  Stat.,  }  818,  allows  of  depositions;  and  it  was  held  thatsuch 

clerks  one  dollar  for  issuing  and  enter-  an    eiamination.    In    the  case    of  one 

ing  every  process,  with  certain  excep-  charged   with   an   offense   against    the 

tions,  and  a  further  fee  of  twenty  cents  Unilfd  Slnles,  not  reduced  to  writing 

for  affixing  the  seal  of  the  court  to  any  by  a  commissioner  in  Alabama,  was  a 

instrument  when  required.     Rev,  Stat.,  "  deposition "   within    the  meaning   of 

&  847,  allows  commissioners  the  same  the  Rev.  Stat.,  4847,  prescribing  a  fee  of 

fees  as  are  allowed  clerks  for  like  serv-  twenty  cents  per  folio  for  taking  and 

ices.     It  was  held  that  the  allowance  of  certifying  depoeitions  to  file.     Strong 

twenty   cents  applies   only   to   instru-  i:  U.  S.,  34  Fed.  Rep.  17;  McKinistry 

menls  for  which  specific  provisions  are  v.  U.  S.,  34  Fed.  Rep.  ^ii. 

not  made,  and  that  a  commissioner  in  3.  He  is  entitled  to  compensation  for 

Tennessee  Is   not  entitled  to  such  fee  draiting  afiidavitg  ot   the   supervisors 

for  af&xlng  his  seal  to  warrants,  writs  that  they  had  actually   performed  the 

of  minimus,  etc.,  issued  by  him  upon  services,  where  the    attorney  general 

preliminary  examinations ;  such  action  instructs  him  that  such  atSdaWts  are 

being  a  necessary  part  of  the  issuance  required  before   the  supervisors  shall 

of  the  process  and  paid  for  by  the  fee  be   paid   tor  their  services.     U.  S.  v. 

for  the  process.     U.  S.  v.  Clough,  55  McDermott,   140   U.  S.   151;   40  Fed. 

Fed.  Rep.  371,  reversing  47  Fed.  Rep,  Rep.  117.     But  see  Stafiord  v.  U.  S., 

791;  Clough  K.U.S.,5S  Fed.Rep.921,  i;  Ct,  o£  CI,  2S0;  Bell  t',  U.  S.,  35  Ct. 

1.  U.   S.   V.  Ewing,  I40  U.  S,   142;  of  CI.  lb.     Or  for  drawing  and  filing 

Clough  V.   U.  S.,  47   Fed.   Rep.   791;  affidavits  upon  which  warrants  are  is- 

Randi'.  U,  S.,  48  Fed.  Rep.  357  ;  Clough  sued,  where,  by  the  laws  of  the  state, 

V.   U.  S„  55   Fed.  Rep,  911 ;   U.  S.  v.  such  aftidavils  are  necessary  to  the  is- 

Rand,  53  Fed.  Rep.  348  ;  3  C.  C.  A.  556  ;  suance  ot  the  warrants.     In  re  Gour- 

Goodrich  c.  U.  S.,  42   Fed,   Rep.  392  ;  din,  45  Fed.   Rep,  841 ;  Ravesies  v.  IT. 

Rand  V.  U.  S.,  38  Fed.  Rep.  665  i  Mc-  S.,  14  Ct.  of  CI.  324.    Or  for  drafting 

Uermott  v.   U.   S.,  40  Fed,  Rep.  317.  affidavits   of  sureties  In   ball   bonds. 

But  see  Staflford  v.  U.  S,,  25  Ct.  of  CI.  Clough   i'.   U,   S,   55   Fed.   Rep,  mi. 

180;    Faucett  v.  U.  S.,   16  Ct.  of  CI.  But  a  commissioner  fs  not  entitled  to 

11)4;  Strong  V.  U.  S,,  34  Fed.  Rep.  17 ;  fees  for  the  preparation  ot  affidavits  to 

McKinistry  v.  U.  S.,  34  Fed.  Rep.  an.  facilitate  the  discharge  of  the  duties  of 


and  subpanas,  part  of  his  duty, 
since  such  returns  are  necessary  in  or-  33  Ct.  of  01. 199. 
der  to  ascertain  what  the  deputy  mar-        4.  He  it  entitled  to  a  fee  of  ten  centa 
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ing  complaints,!  issuing  writs*  and  taking  acknowledgments  and 

for  each  oath  adtnlnlst'ered  in  conncc-  He   <b   entitled  to  fees  Tor  drawing 

tioD  with  complalntB  in  criminal  casee,  complaiDts  in  criminal  proceedings;  in 

and  Bfteen  cents  for  eacb  jurat,  as  lor  states  wtiere  it  is  the  practice  for  the 

a  certificate.     U.  S.  t>.  Barber,  140  U.  committing  magistrate  to  put  them  In 

S.  16*,  And  see  Clough  v.  U.  S.,  js  Fed.  writing.     U.  S.  -o.  McDermolt,  140  U. 

Rep.   9J1;    McUermcitt   i^.  U.  S.,    40  S.  151,  «oAX>'iV40  Fed.  Rep.  317. 

Fed.  Rep.  217.  He   U   entitled   to   fees  for  drawing 

He  is  entitled  to  a  fee  for  administer-  complaints,  although  the  accused  is  al- 

Ing  the  oath  in  everj  criminal  com-  read;  in  custody  under  process  from 

plaint  made  before  him,  and  for  filing  the  state  court.   U.  S.  v.  Rand,  53  Fed. 

the  same,  but  not  for  drawing  the  com-  Rep.  348;  3  C.  C.  A.  556. 

plaint.     Strong  IJ.  U.  S.,  34  Fed.  Rep.  Though  one  complaint  Is  ordhiarilr 

17 ;  McKinisiry  v.  U.  S.,  34  Fed.  Rep.  sufficient,  notwithstanding  the  number 

311.     And  also  to  a  fee  for  oaths  ad-  of  charges  against   the  defendant,  the 

ministered  to  sureties  in  criminal  cases,  court,  in  its  discretion,  may  allow  the 

Rand  1-.  U.  S.,  i6  Fed.  Rep.  671 ;   Mc-  commissioner's  charges  for  more  than 

Kinistry  f.  U.  S.,  34  Fed.  Rep.  3ii,and  one  case  against  the  same  person  for 

for  oaths  administered  to  witnesses  as  violation   ai  the  same   section  of  the 

to  their  mileage  and  attendance,  and  Revised  Statutes.   U.  S.  v.  Barber,  14a 

for  each  certificate  issued  to  a  witness  U.  S.   177,  reversing  35  Fed.  Rep.  S86. 

for  his  pay.    Strong  v.V.  S.,  34   Fed.  In  Stafford i.U.  S.,15  Ct.of  CI.  280, 

Rep.  17;  McKiniatry  v.  U.  S,  34  Fed.  and  Faucett  v.  U.  S.,  lb  Ct.  of  CI.  154, 

Rep.  311.  it  was  held  that  he  was  not  entitled  to 

Vln  jurat  to  an  oath  of  a  supervisor  fees  for  drawing  complaints  on  which 
of  elections  is  a  proper  charge  under  tobase  warrantsof  arrest, In  theabsence 
the  Rev.  Stat.,  ^  818,  allowing  fifteen  of  a  law  of  the  state  requiring  commit- 
cents  per  foUo  for  entering  any  returns  ting  magistrates  to  do  so.  And  see 
or  making  any  record,  "certificate,"  re-  Strong  v.  U.  S.,  34  Fed.  Rep.  17;  Mc- 
turo,  or  report,  U.  S.  ^'.  McDermott,  Kinistry  v.  U.  S.,  34  Fed.  Rep.  an. 
140  U.  S.  151.  And  he  is  entitled  to  a  9.  In  a  state  where  a  prisoner  is  re- 
tee  for  administering  an  oath  to  a  eu-  quired  to  be  committed  to  jail  during 
pervisor  under  the  Rev.  Stat.,  I,  2927,  adjournment,  for  want  of  bail,  a  com- 
requiiing  commissioners  to  forward  missioner  is  entitled  to  a  fee  for  a  mit- 
oaths  of  office  of  supervisors  of  elec-  timui  issued  by  him  for  that  purpose, 
tion.  Hoyne  i..  U.  S,.  27  Ct.  of  CI.  if  in  his  opinion  the  safe  custody  of  the 
3£9.  But  see  Crawford  f.  U.  S.,  40  prisoner  requires  such  precaution.  U. 
Fed,  Rep,  446,  where  it  was  held  that  S.  v,  Ewing,  140  U.  S.  142 ;  L'.  S,  v. 
be  was  not  entitled  to  fees  for  drawing  Carter,  140  U.  S.  702,  And  see  Mar- 
affidavits  and  administering  oaths  in  vin  v.  U.  S.,  44  Fed.  Rep.  405 ;  Clough 
qualifying  supervisors,  though  he  per-  ».  U.  S.,  47  Fed.  Rep.  791 ;  Clough  i-. 
formed  such  services  at  the  request  of  U.  8.,  5;  Fed.  Rep.  921 ;  Iloyne  i'.  U. 
the  chief  supervisor.  Crawford  v.  U,  S.,  38  Fed.  Rep.  542. 
S,  40  Fed.  Rep.  446.  But  be  should  not  be  allowed  fees  tor 
■  1.  U.  S.  f.  Barber,  140  U.  S.  164;  U.  temporary  warrants  of  commitment  is- 
S-  V.  Ewing,  140  U.  S.  142;  Rand  v.  sued  by  him  to  hold  prisoners,  already 
U.  S.,  38  Fed  Rep.  665;  Rand  v.  U.  S.,  before  him  on  proper  warrants.  In  cus- 
^  Fed.  Rep,  357;  Clough  v.  U.  S.,  47  tody  during  adjournments,  Gilbert  v. 
Fed.  Rep.  791;  U.  S.  v.  Barber,  140  U.  U.  S.,  13  Ct.  of  CI.  218;  unless  a  jailor 
S.  177;  Goodrich  v.  U.  S.,  42  Fed.  Rep.  refuses  to  receive  the  prisoner.  Fau- 
391;  Crawford!/.  U.S.,40  Fed.  Rep.446.  cett  u.  U.  S.,  16  Ct.  of  CI.   154;   Mc- 

He   Is  entitled   to   fees  for  drawing  Cafferty  v.  U.  S.,  26  Ct.  of  CI.  1 ;  Staf- 

complaints,  as  for  taking  and  certifying  ford  v.  U.  $.,  2^  Ct.  of  01. 180. 

depositions  to  file;  for  entering  returns  The  commissioner  is  entitled   to  fees 

of  process,  and  for  writing  out  the  testi-  for  warrant,  affidavit,   etc.,   where   the 


mony   of  witnesses  examined  by  him.    accused  person  was  not  arrested. 

U.  S.  V.  Ewing,  140  U.  S.  141;  U.  S.  v.    Ing  left  the  state.     Marvin  v.  U.  S.,  44 

Carter,  140  U.  S.  70J.    He  Is  entitled  to     Fed.  Rep,  405 ;  Faucett  v.  U.  S,.  26  Ct. 


feea  for  drawing  complaints  In  criminal  ofCI.  154. 
cases  at  the  rate  of  twenty  cents  per         A  new  warrant  is  necessary  when  « 

folio.      Clough   V.  U.  S.,  55  Fed.  Rep.  prisoner  is   transferred   from   state  to 

931.  federal  custody,  and  the  commissioner 
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recognizances;*  but  the  acknowledgment  of  a  recognizance  is  a 
single  act  (or  which  only  a  single  fee  is  chargeable,  though  it  be 
made  by  both  principal  and  sureties*  He  is  entitled  to  fees  for 
copies  of  protest  and  transcripts  of  the  record  returned  to  the 
clerk's  office;*  and  formerly  he  was  entitled  to  compensation  for 
keeping  a  docket  when  directed  by  the  court  to  do  so,  but  that  is 


S.,  j8  Fed.  Rep.  357- 

He  is  entitled  to  fees  for  written  or-         Fees  for   recogniza 
ders  of  commitment  and  discharge  of    lowed,  although  the  instrum 


aining   i 


persons    neccEEartlj' 

custody    of    the    coi 

night.     Hejward    r.    U.   S.,   37   Fed. 

Rep,  764. 

He  may  charge  for  issuing  two  eub- 
panai  in  the  same  case,  where  the  wit- 
ncGGes  reside  in  opposite  directions  and 
have  to  be  subncenacd  bv  different  oHi- 
cere.  Goodrich  v.  U."  S,  41  Fed. 
Rep. 


the  length  arbitrarily  fixed  bj' the  comp- 
troller as  BufRcient,  when  they  contain 
no  unnecessary  verbiage.  Rand  v.  U. 
S.,  48  Fed.  Rep.  357. 

His  fees  cannot  be  scaled,  on  the 
ground  that  the  form  of  recognizance 
used  was  longer  than  necessary,  where 
such  form  has  been  used  in  his  district 
for  a  long  lime,  and  thus  Impliedly 
sanctioned  hv  the  court.  Crawford  f. 
;  1  e  d  to  a  fee  of  fi  for  U.  S.,  40  FeJ.  Rep.  446. 
Issuing,  and  loc.  for  filing,  a  warrant,  3.  U.  S.  v.  Barber,  140  U.  S.  177, 
and  15c.  lor  issuing  a  summons,  and  r«''^  35  Fed.  Rep.  886;  U.  S.  v.  Bar- 
loc.  for  fHing  it  when  returned.  Mc-  ber,  140  U.  S.  164 ;  U.  S.  i'.  Ewing,  140 
Kinistrj  K.  U.  S.,  34  Fed.  Rep.  Jii.  U.  S.  i*j  ;  Hejward  r.  U,  S.,  37  Fed. 

1.  U.  S.  r.  Barber,  140  U.  S.  164,  Rep,  764;  U.  S.  v.  Carter,  140  U.  S. 
And  the  fee  is  fixed  by  statute  at  a^c.  703;  Clough  t'.  IJ.S.,47  Fed.  Rep.7gi; 
Barber  i^.  U.  S.,  35  Fed.  Rep.  886.  Clough   v.   U.   S.,   55  Fed.  Rep.  911 ; 

■Ie  Is  entitled  10  fees  for  taking  ac-     Hejward  v.  U,  S.,  37  Fed.  Rep,  764. 


wledgments  of  recogniz 
the  aclmowledgment  is  an  essential 
part  of  the  recognizance,  /h  r^Gour- 
din,  45  Fed.  Rep.  843;  Goodrich  v.  U. 
S.,  43  Fed.  Rep.  352  1  McKinistry  r. 
■',  S.,4o  Fed.  Rep. '^- 


where  the  principal  and  s 
enter  into  recognizance*  by  separate 
acknowledgments  before  the  commis- 
sioner, he  is  entitled  to  a  fee  for  each 
acknowledgment.  Marvin  V.  U.  S.,  44 
Fed.   Rep,  405;  McCafferlj  x:  U.  S., 


Where  the  justices  of  the   peace  of     j6Ct.  ofCl,  1.    And  see  Crawford  r.  U. 


e  have  power  to  take  1 
ognizaoces,  the  comcnlMloner  is  en- 
tilled  to  a  fee  for  a  recognizance  of 
record  taken  by  him.  Marvin  v.  L'. 
S.,  44  Fed,  Rep.  405. 

And  where  a  statute  of  the  state 
provides  for  taking  the  recognizance 
of  an  offender  upon  any  adjournment 
of  the  eifamination,  a  commissioner 
examining  an  offender  is  entitled  to 
fees  for  taking  their  recognizances 
from  day  to  day.  U.  S.  v.  Rand,  53 
Fed.  Rep.  348;  3  C,  C.  A.  556,  aff'ff 
48  Fed.  Rep.  357. 

But  where  a  bond  fortlie  defendant's 
appearance  ia  laken,  no  recognizance 
is  required,  and  the  charge  for  taking 
the  same  will  be  disallowed.  bUfTord 
;■,  U.  S.,  25  Ct.  of  01.  180. 

Nor  is  tie  entitled  to  fees  for  draw- 
ing affidavits  of  justification  of  sureties 
10  ball  bonds  of   defendants,     Faucett 


40  Fed.  Rep.  446;  Rand  v.  V.  5., 
36  Fed,  Rep.  671  |  Barber  v.  U.  S.,  3s 
Fed.  Rep.  886. 

It  must  appear  that  it  was  necessary 
lo  take  separate  acknowledgments,  U, 
S,  V.  Hall,  147  U,  S.  691 ;  and  where 
both  are  present  and  make  the  acknowl-- 
edgment  at  the  same  time,  he  Is  entitled 
to  but  one  fee.  Faucett  v.  U.  S,,  a6  Ct. 
of  CI.  154;  Churchill  V.  U.  S.,  35  C  I. 
of  CI.  I. 

9,  He  is  entitled  to  fees  for  copies  of 
process  returned  to  the  clerk  of  the 
court  under  I)  1014  Rev.  Sts.,  In  cases 
where  no  charge  was  made  for  return- 
ing the  originals.  Ravesles  x;  U.  S., 
23  Ct.  of  CI.  399;  Churchill  v.  U.  S., 
3sCt.  ofCl,  1;  Sufford  w.U.S.,3i;Cl. 
of  CI.  2S0;  Rand  v.  U.  S.,  48  Fed.  Rep. 
3117;  Clough  V.  U.  S.,  47  Fed.  Rep.  791; 
58  Fed.  Rep.  931,     And  sec  Crawford 

U.  S.,  40  Fed.  Rep.446.   "Process," 
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now  prohibited.*  He  is  also  entitled  to  fees  for  certificates  fur- 
nished to  witnesses  of  the  amount  due  them  for  attendance  before 
him* 

to  antwer  the  charges  preferred  against  tmrnigratlon  Act  of  Jul;  jth,  1884  (33 

him.    MdUnistry   i'.    IT.   S.,   34   Fed.  St.atL.  ii7},linpoHddutiesuponcom- 

Rep.  211.  missloners,  but  made  no  provlBion  for 

Fees   should   be  allowed   for   trans-  compensation,  he  was   held  neverthe- 

crlptB  of  the  record,  under  the  statutory  less  entitled  to  docket  fees.    Cass  v.  U. 

provision   that  "copies  of  the  process  S.,  14  Ct.  of  CI,  iiS, 

shall  be  returned  to  the  clerk's  ofEce."  But    the    Detickncj'    Appropriation 

Marvin  i>.  U.  S.,  44  Fed.  Rep.  405;   U.  Act  of  Aug,  4th,  1886  {14  United  Siaiet 

S.  I'.  Barber,  140  U.  S.  164.  Stats.  174),  providing  that  commiBBioD- 

Accounting  oHicers  of  the  treasury  ers  shall  "  be  paid  the  same  compensa- 

have  DO  right  to  make  an  arbitrary  rule  tion  as  is  allowed  to  clerks  for  like  serv- 

limiting  the   length  of  such   copies.  Ices,  but  tbey  shall  not  be  entitled  to 

Rand  i'.  U.  S,  38  Fed.  Rep.  665;  Hoyne  any  docket  fees,"  was  held  to  operate  as 

V.  (J.  S.,  38  Fed.  Rep.  543.  an  amendment  to  4  847  of  the  Rev.  Stat., 

He  is  not  entitled  to  be  paid  for  re-  and  to  abolish  docket  fees  altogether, 

ports  of  the  evidence  in  examinations  U.  S.  v.  Ewing,  140  U.  S.  141;  U.  S.  f. 

l>efore  him,  made  in  response  to  a  cir-  McDermott,  140  U.  S.  151,    rev'g-  Mc- 

cular  letter  of  request  from  the  district  Dermott  v.  U.  S,  40  Fed.  Rep.  it?;  U. 

attorney  ;  there  tielng  no  law  requiring  S.  v.  Carter,  140  U.  S.  703  ;  Marvin  v. 

such  reports.    Gilbert  v.  U,  S.,  33  Ct.  U.  S.,  44  Fed.  Rep.  405 ;  Paris  i-.  U.  S., 

of  CI.  118;  Faucett  v.U.  S.,  36  Ct.  of  23  Ct  of  CI.  374;  Strong  v.  U.   S.,  34 

CI.  154.     But  where,  according  to  the  Fed.  Rep.  17;  McKinstry  v.  V.  S.,  34 

practice  in  his  state,  he  makes  written  Fed.  Rep.  in  ;  Rand  v,  U.  S.,  36  Fed. 

notes  of  the  teBtimony  in  a  case  before  Rep.  671;  Clough  u.  U.  S.,  47  Fed.  Rep. 

him,  and  sends  them  in  tothe  dietrictat>  791;  U.  S.  v.  Hall,  147  U.  S.  691 ;  Good- 

tomey,  he  should  be  allowed  compen-  rich  i;    "   "      -  —   ■   ■•        ._.,-■. 

sation    for   the   same   under  4  1014  ford  t 

Rev.  Sts.,  requiring  the  commissioner  Kinistry   z:   V.   S.,  40  Fed.  Rep.  813-, 

to  perform  his  duty  "  agreeably  to  the  Calvert  v  U.  S.,  37  Fed.  Rep.  761.   But 

usual    mode   of  process  "  in  his  state,  see  contra.  Bell  v.  U.  S.,  35  Fed.  Rep. 

SUfford  V.  U.  S.,  2j  Ct.of  CI.  380.  S89;  Hovnei'.  U.  S.,  38  Fed.  Rep.  541. 

When  required  by  order  of  the  court  But  it  does  not  apply  to  docket  fees 

to  forward  a  tranicript  of  the  proceed-  earned  before  its  passage.     Gardner  v. 

Ings  in  each  case  examined  by  them  to  U.   S.,  35  Ct.  of  CI.  14;  Thomley  v. 

the  clerk,  they  are  entitled  to  be  paid  U.  S.,  37   Fed.   Rep.  765 ;  Rand  v.  U. 

tor  the  copy  at  the  rale  of  ten  cents  per  S.,  48  Fed.  Rep.  357  ;   U.  S.  v.  Rand, 

folio,  and  for   the   certificate   annexed  53   Fed.    Rep.  348;  3   C.   C.   A.  556; 

thereto  at  the  rate  of  fifteen  cents  per  Rand  v.  V.  S.,  36  Fed.  Rep.  671. 

folio,  and  are  entitled  to  compensation  A  commiBsioner  who,  before  it  was 

for  a  monthly  report  in  duplicate  of  all  required   by  an   order   of   the   circuit 

_.    I — .. —  J    _.. i__j   L-i- —  court,  kept   a   docket  of  all   criminal 

cases,  according  lo  the  practice  of  his 
sUte,  was  held  entitled  to  his  fees 
therefor.     Knox  v.  U.  S.,  23  Ct.  o(  CI. 

1.  In  U.  S.  V.  Wallace,  iii  Ui  S.  398;  367-     And  in  Phillips  v.  U.  S,  33  Fed. 

M  Ct.   of  CI.  373,  it  was  held  that  a  Rep.  164,  It  was  held  that  commiBsion- 

comntissioner  who,  by  direction  of  the  ers  are  impliedly  authorized  to  keep  a 

court,  keeps  a  docket  of  entries  of  each  docket,   and   entitled   to  docket  fees 

warrant   issued    and    subBequent   pro-  therefor. 

ceedrngs  thereon,  made  on  the  day  of  Where   the    keeping  of  a  commie- 

ihe  occurrence,  is  entitled  to  a  fee  like  sioner's  docket  is  not  required  by  stat- 

that  allowed  to  the  clerk  for  dockets,  ule,  and  no  fees  att  allowed  or  paid 

iatleies,  etc.,  although   his  docket  en-  for    keeping   the    same,  the   commis- 

Wei  may   differ  from  those  made  by  sioner  is  not  bound  to  allow  a  ipecial 

llKclerk.     And  see  Phillips  v.  U.  S.,  agent  of   the  department  of  justice  to 

33  Fed.   Rep.  164;   Heyward  v.  U.  S.,  inspect  a  docket  kept  by   him.     In  re 

TB  Fed.   Rep.  764 ;  Rand  11.   U.  S.,  38  Rand,  18  Fed.  Rep.  99. 

^<d.  Rep.  665.  And  where  the'Chinese  3.  Clough  v.  U.  S.,  45  Fed.  Rep.  91 1, 
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The  accounts  of  commissioners  must  be  verified  by  oath  and 
submitted  for  approval  in  open  court  by  the  district  attorney,* 
which  approval  is  prima  facie  evidence  of  the  correctness  of  the 
items  therein  charged.*  But  the  approval  of  the  court  is  not  a 
prerequisite  to  payment,  and  if  the  commissioner  verifies  and  pre- 
sents his  accounts,  as  required  by  law,  and  the  court  declines  to  act 
upon  them,  his  right  to  compensation  is  not  thereby  defeated.' 

folloviing  U.   S.   V.   Barber,  140   U.  But  the  refusal  of  the  court  maybe 

S.  164.  considered  aa  bearing  on  the  good  faith 

1.  And    the   court  will  thereupon  of  the  transaction.     Southworth  v.  U. 

cause  an  order  to  be  entered  of  record  5.,  iji  U.  S.  179. 

Bpprovingor  disapproving  the  account,  The    law   in    regard    to    the  duties 

as  may  be  according  to  law  and  justice,  of  the    courts   In    approving    the   ac- 

18  St.  at  L.,  ch.  I,  p.  95.  counts   of  commissioners  is  contained 

A  commissioner  cannot  maintain  a  in  Act  of  Feb.  37th,  1875  ( 18  Stat,  at  L. 

suit  against  the  government  lo  collect  333),  which  provides:  "United  States 

fees   due   him,  unless   his   petition   it,  commissioners  shall  forward  their  ac- 

filed  within  six  years  of  the  time  when  counts,  duly  verified  by  oath,  to  the  dis- 

the  last  Item  of  service  charged  for  was  trict  attorneys  of  their  respective  dis- 

rendered.     Patterson  n.   U.  S.,  ii  Ct.  trie ts,  by  whom  they  shall  be  submitted 

CI.  Rep.  32a.  for   approval   In   open  court,  and   the 

Payment  of  Wttseaaea. —  Witnesses  court  shall  pass  upon  the  same  in  the 
before  commissioners  are  paid  by  du-  manner  aforesaid.  .  .  .  Nothing 
plicate  orders  on  the  marshal  of  the  contained  In  this  act  shall  be  deemed 
district.  If  more  than  four  witnesses  in  any  wise  to  diminish  or  affect  the 
are  summoned,  their  materiality  and  right  of  revision  of  the  accounts  to 
importance  must  be  certified  to  and  ap-  which  this  act  applies  by  the  account- 
proved  by  the  district  attorney.  U.  S.  Ing  officers  of  the  treasury,  as  exercised 
Rev.  St.,  4  981.  under  the  laws  now  in  force." 

.%.  And  in  the  absence  of  clear  and  InTurner'sCase.igCt.of  CI.639,  the 
unequivocal  proof  of  mistake  on  the  court  said:  "Inour  opinion,thedutj  im- 
part of  the  court,  is  conclusive.  U.  S.  posed  upon  the  court  of  examining  and 
K,  Jones,  134  U.  S.  483;  U.S.  f.  Ewing,  approving  or  disapproving  of  account* 
140  U.S.  14:.  which  arenotto  be  taxed  incases  pend- 

And  hence  a  commissioner  was  held  Ing  therein,  and  are  not  chargeable  to 
entitled  to  fees  for  drawing  orders,  any  fund  within  its  control,  but  are  pay- 
etc,  in  excess  of  the  number  of  folios  able  out  of  the  public  treasury  after  re- 
allowed  by  the  accounting  officers,  view  by  the  accounting  officers.  Is  not  a 
where  his  account  had  been  approved  judicial  power,  the  exercise  of  which 
hy  the  court.  Faucett  ■u.  U.  S.,  36  Ct  constitutes  the  approval  or  disapproval 
of  CI.  154;  McCafferty  1:  U.  S.,  26  Ct.  a  judicial  determination  of  the  rights  of 
of  CI.  I.  the  parties.     A  similar  question,  almost 

The   decision   of  the  comptroller  Is  identical   with   this   in   principle,   waa 

conclusive  only  within  the   executive  discussed  in  the  case  of  U.  S.  v.  Fer- 

department,  and  his  disallowance  of  a  reira,  13  How.  (U.   S.)  40,  and  we  un- 

commissioncr's  fees  is  not  within   the  derstand  the  views  there  expressed  in 

proviso  of  the  Act  of  March  3d,  1887  the  opinion  of  the  court  to  warrant  the 

(14  Stats.,  p.  505].  giving  the  circuit  and  conclusion  which  we  have  reached  on 

district  courts  concurrent  jurisdiction  that  point.     The  statute  having  made 

of  claims  against   the    United  States,  such  accounts,  afler  approval  ordisap- 

provlding  that  it  shall  not  be  construed  proval,  subject  to  revision  by  the  ac- 

as  giving  those  courts  jurisdiction  to  counting  officers  of  the  treasury,  in  the 

hear  and  determioe  "  claims  which  have  ordinary  processes  of  accounting,  the 

heretofore  been  rejected,  or  reported  order  of  the  court  is  only  prima /acie 

on  adversely  by  any  court,  department,  evidence   of  the   amount   due  thereon 

or  commission  authorized  to  hear  and  from  the  United  States.  That  evidence 

determine  the  same."     U.  S.  v.  Rand,  may  be  rebutted  by  either  parly  when 

53  Fed.  Rep.  348 ;  3  C.  C.  A.  556.  the  account  is   reviewed,  either  In  the 

3.  U.   S.  V.   Knox,   138    U.   S.  330;  treasury  department  or  by  this  court, 

Knox  V.  U.  S.,  33  Ct  of  CI.  367.  in  a  suit  brought  upon  it." 
666 
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TTHITED  STATES  OOITETS.— (See  also  ADMIRALTY,  vol.  I.  p. 
ip3;  Amount  in  Controversy,  vol.  i,  p.  563;  Attorney 
General,  vol.  i,  p.  974;  Constitutional  Law,  vol.  3,  p.  694; 
PiNAL  Judgments  and  Decrees,  vol.  7,  p.  969 ;  Habeas  Corpus, 
Vol.  9,  p.  235 ;  Immigration,  vol.  9,  p.  938 ;  Inferior  Courts, 
vol.  ID,  p.  700;  Patent  Law,  vol.  18,  p.  70;  Removal  of 
Causes,  vol.  20,  p.  976.) 


I.  United  States  Couns  in  Oen- 
er«I,  569- 

I.  Definition,  569. 
J.  A  ntkority  ana  Organitation, 

l-Ennmeration   <See   bI»o 
Courts,  vol.  4,  p.  447),  570. 

4.  Officers,  no. 

a.  In  General,  570. 

(I)  Appeinlment  and  Re- 
moval, 571. 

(a)  Duties  and  P&tuers, 
571- 

c.  CUrks,  573. 

(1)   Afpointment  and  Re- 

f^oval,  573- 
(a)  Fo-aiert  and  Dutiee, 

573- 

(3)  Dffuiies,  574. 

(4)  Fees,  574. 

(a)  In  General,  574. 

{«)  Fees  fo  r  Sfecial 
Service,  576. 

(c)  Aeconnling  to  Gov- 
ernment and  Com- 
fensalion  to  Be  Re- 
lainedby  the  Clerk, 

d.  MankaU  and  Other  Min- 
isterial Officers  (See  also 
Sherippb,  vol.  II,  p.  564), 
578. 

e.  Attorntys   (See   also    At- 

TORNBY  AND  CLrSNT,  VOl. 

I,  p.  941).  578. 

(I)  /«  General,  t,l%. 
(J)  Feesof  Attorneys  Gen- 
erally, 578. 
i,l)  Attorneys    of   Ike 
United  Stales,  579. 
(n)  Attorney   General 
and  Solicitor  Gen- 
eral (See  Attor- 

vol.  1,  p.  974),  579- 
(6)  District  Attor- 
neys, 579. 
(()  Compensation  of 
District  Attor- 
neys (See  also  Dis- 
trict  OR  Prosr- 


579- 

{d)  Accounling  lo  Ike 
Government  and 
Compensation  to 
Be  Retained,  jSo. 

{»)  Special  Counsel  of 


the 


Govet 


ment. 


a.  TofVkat  Cases  It  Bnfende, 

5?'- 

b.  Exclusive  of  Slate  Courts, 


.   Cane, 
Cou, 


vitk     Sti 


',  S9S- 


d.  Legal  and  EquitabU,  595. 

e.  Territorial,  s^. 
(I)   Crimes,  s'jfl. 

(a)  Suits  lo  Recover  Pen- 
alties, 598. 

(3)  Suits  for  Internal 
Revenue  Taxes.  sqS. 

(4)  Ordinary  Civil'Suits, 
598- 

/.  Dismissal  for    Want  of 
furisdiclion,  599. 
7.  Rules  of  Decision,  599. 

a.  Statutory  Prevision,  599. 

b.  Tke  Laws  of  tke   Several 
States;   Hoiv  Ditermined, 


(1)  As  I, 
600. 


'    Stale  Statutes 


(3)  As  to  tke   Common 

Law,  601. 
(3)  RuU  After  Cause  Re- 
moved, 603. 
8.  Protess,  603. 
a-  Form.  603. 

(l)  In  Geniral,6o$. 
(a)   Attackments,^. 
6.  Service,  605. 

{!)   By  Wkom  Made,  60$. 

(a)  How  Made,  60;. 

(3)    Territorial  Limit a- 
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(4)   Waiver,  607. 
^  Pleading,  607. 

a.  In  Actions  at  Common 
Lata,  (xfj. 

b.  In  Equity,  608.  [608. 
».  Aff  tail  and  Writs  of  Error, 

a.   Writs  0/ Error.  60&. 
(l)  Issuance,  60S. 
<3)  Service,  610. 

(3)  Bond,  610. 

(4)  Sufersedeas,  611. 
(i)  Return,  611. 

(6)  Sniseguent  Stefs,6t^. 

(7)  £r^«.»-j   Considered, 
61  a. 

i.  AffeaU,  613. 
I.  Evidence,  614. 

fl.   0/rt<  ^b/m  af  Evidence 

in  Federal  Practice,  614. 
».   Witnesses,  616. 

(1)   CoM^/eHCV,  616. 

(3)    Woic      Attendance    Is 

Secured,  617. 
(3)  Weiu  ComfeUedto  Tes- 
tify, 619.  (619. 
«.  Docmmentary  E  V  i  d e  H  c  e, 
d.  Depositions,  610. 

(1}  Depositions    dc     Bene 

Esse,  610. 
(J)  Depositions    Under    a 
Dtdimus      Potrslatem 
and  in  Perfetuam,  61 1. 

(3)  I-etlers  Rogatory,  6il. 

(4)  Miscellaneous    Provi- 
sions, 6:a. 

I.    TVid/  aaif  Its  Incidents,  622. 
(r.  /»  General,  621. 
*.  y-r,«.  6a3. 

fi)   Conslilulional  Provi- 
sion, 613. 
(a)  /»  Civil  Cases,  633. 
(3)   Ciofl-tfVo/yBrorj 
aorf  Conduct  of  Jury 
Trials,  624. 
|.  yudgments,  Decrecs,a«d  B*- 
ecutions,bli.  [615. 

a.  fudgment   and    Decrees, 
(I)  /■  Genera/,  62s- 
(1)   Correction,  627. 
(3)  S/ecia/  Provisions, 
627. 
A.  Executions,  637. 
(.  Practice  and  Procedure,  629. 
<i.  /«  Actions  at  Laio,  639. 
(I)   Tie  RuU  Stated,  63^ 
(I)   To  IFAa*   Matters   of 
Practice  the  Rale  Ap- 
flics,  630. 
(3)    IfAes    Tke  RnU  Does 
JVot  Apply,  by. 
6.  Suits  in  Eqnity,62l. 

c.  Criminal  Cases,  633. 
rf.  Costs.ijx. 


1$.  Parties,  633. 

a.    Tie  United  Slates,  633. 
*.  States,  633. 

<■.  Individnals  and  Corpora- 
tions, 634. 

16.  Remedies,  635. 

a.  /■  General,  635. 
4.  Mandamus,  ^5. 

e.  Prokibition,  635. 
rf,  ^BO  IFarrod/o,  635. 

e.  Habeas  Corpus,  636. 
/.  Limitations,  636. 

17.  fudicial  Districts,  fij,"]. 

II.  Supreme  Court,  637.  [^37- 

I.  Authority  and   Organization, 
3.   0#«rj,  637. 

3.  Sra/    QHi^  Sessions,  63S. 

4.  Jurisdiction,  6i8. 
n.  Original,  638. 
J.  Afpellate,  639. 

(1)  Prior   Co    /*«    ^rf  a/ 

March  3if,  1S91, 639. 

(a)  /•  General.  639. 

(«)  Amount     in    Dis- 
pute, 640. 

(c)  Writs  of  Error  to 
tke  Highest  Court 
of  a  State,(n\. 
(rf)  Certification  of 
Division  of  Ofin- 
ion  to  the  Supreme 

(3)  Since    Ike   Act    of 
March  yi,  1891.  643. 
(a)  In  General,  643. 
(ft)   Cases    Appealable 
Directly  to  tke 
Supreme    Court 
from    Ike    Circuit 
and     District 
Courts,  643, 
(c)  Cases  Coming 
from    tke     Circuit 
Court  of  Appeals, 
6+4- 

(0  By    Appejl 
and    Writ    of 
Error,  644. 
(3)  By    Certifica- 
tion, 644. 

5.  Practice  and  Procedure,  644. 
a.  In  General,  644. 

ft.  Appeals,  64J. 

( 1 )    Time  for  Appeal,  645. 
(3)   Practice    on      Appeal, 

III.  Circuit  Court  of  Appeals,  645. 
t.  Authority  and  Organisation, 

3.  Officers,  fnf>- 

3.  Seats  and  Terms,  647. 

4.  jurisdiction,  647. 

S-  Practice  and  Procedure,  648. 
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a.  In  GMfra/,648.  (i)  v4c< 0/1883, 670. 

*.   Time  for  Appeal,  bif).  (a)  ^i;^  0/1885,672. 

IV.  Circuit  Court*,  649.  (649.  (3)  -4^0/1887,673. 

I.  Authority  and  Organiiation.  (4)  ylc/ 0/ 1891,  ^3. 

5.    q/icer3,6lO.  (S)    Other  Legislalionfi^l. 

3.  .ftii/j  aaJ  Sessions,  650.  6.  Pleading;  673. 

4.  yarisdidioH,  650.  n.  /"  General,  673. 

5.  Practice  and  Procedure,  659.  *.  Petition,  674. 
a.  /■  General,  659.  7.  Appeals,  676. 

«,  Divisions    of  Opinion,  8.  Evidence, t-jd. 

659.  9.  Judgments,  676. 

V.  Diatrict  Courts,  660.  10.  Limitations,  677. 

1.  Authority  and  Organisation,  11.  Miscellaneous  Matters  of 

660.  Practice^  678. 
3.  Officers,  66a.                                 VII.  Court  of  Private  Land  ClaimB, 

3.  ifin/j  ood  Terms,  661.  679. 

4.  yurisdiction,  fAi.  I.  Authority  and  Organisation, 

5.  Practice,  664.  679, 

VI.  Court  of  Claims,  664.  a.  Officers,  680. 
I,  //j  Nature,  664.  a.  Judges,  680, 

1.  ^«Morii>  ancf  Organization,  b.   C/ef*.*,  680. 

664.  c.  Marshals,  6S0. 

3.  Officers,  f^.  d.  Attorneys,  fSo. 

a.  fudges, (A^.  (l)   0/   /*e    Government, 

b.  Clerks,  664.  680.  [6S0 
(T.  O/Aer  O^cerj,  665.                                        (1)   O/   Private    Suitors, 

d.   Commissioners,  665.  f.  O/ier  0#««,  680. 

4.  S«o/   flwd  ref-m/,  665,  3.  Seats  and  Terms,  680. 

5.  Jurisdiction,  665.  4.  Jurisdiction,  681. 

a.  Provisions  of  the   Revised  5.  Practice  and  Procedure,  (Ai. 

Statutes,  66$.  VIII.  Courts  of  the  Tcmtories  and  ol 

A.  Subsequent  Statutes.  670.  the  District  of  Columbia,  6&3. 

L  Uhitei)  STATBaCouBianr  Oei^bal — 1.  Seflnition. — The  Untied 
States  courts  are  the  judicial  tribunals  established  and  maintained 
under  the  federal  constitution  and  laws.  They  are  courts  of  lim- 
ited jurisdiction,  and  can  exercise  only  such  powers  as  are  granted 
by  the  constitution  and  the  acta,  of  Congress.* 

S.  Avthwity  and  Orf^anixation. — The  warrant  for  the  existence 
of  the  United  States  courts  resides  in  the  constitution  and  in  the 
laws  passed  in  accordance  therewith.'  The  constitution  has  estab- 
lished a  judicial  system,  and  roughly  defined  its  jurisdiction,  leav- 
ing to  the  subsequent  legislation  of  Congress  to  provide  for  the 
organization  of  courts,  fix  the  number  of  the  judges,  and  regulate 


S  Fed.  Rep.  574;  Hartand  r.   United    of  the  court,  the  exercise  of  ita  ji 


1.  Imperial  Refining  Co.  v.  Wynia 

eFed.  Rep.  574;  Harland  i'.   Unitt 

nes  Telegraph  Co.,  40  Fed.  Rep.  308;  diction,  o 

Kempe  j'.  Kennedy,  5  Cranch  (U.  S.)  not  a  case  provided  (or  by  tfie  laws  of 

185;  Kennedy  v.  Geoc^ia  State  Bank,  the  United  States." 

8How.(U.  S.)  586;  U.  S.  *.  Hurfpon,  The  (/niied  5/a(«  Const.,  art.  3,4  i, 

7Ctanch   (U.  S.)  3a;  Boyce's  "  Man-  provides  that, "  The  judicial  power  of 

ual  of  Practice  in  U.  S.CircuitCourt"  the   United  States  shall  be  vested  in 

(1369),  p.  31.  one  supreme  court,  and  in   such  infe- 

In  U.  S.  V.  Lancaster,  44  Fed.  Rep.  rior  courts  as  the  Congress  may  from 

8St,   the    court,    by    Speer,    J.,   said:  time  to  time  ordain  and  establish," 

"The  couruot  the  United  Stales  are  3.  The   provision  of  the   United 

of  limited  jurisdiction,  and   thej  can  .S/ii/fjConst.  is  tobefoundinart.3, 4  i. 
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more  minutely  the  jurisdiction  and  procedure.*  As  to  these 
matters  the  constitution  is  mandatory  upon  Congress*  whose 
duty  it  is  to  provide  for  them,  and  that  body  has  full  power  to  make 
proper  changes  at  any  time."  This  power  was  exercised  in  an  act 
passed  Sept.  24th,  1789,  entitled,"  An  Act  to  Establish  the  Judicial 
Courts  of  the  United  States,"*  and  thus  was  framed  the  system  of 
tribunals  which,  with  modifications,  exists  to-day.^ 

8.  Ennmeratian — (See  also  COURTS,  vol.  4.  p-  447)- — The  courts 
of  the  United  States  are  as  follows:  The  Supreme  Court;  the 
Circuit  Courts  of  Appeals ;  the  Circuit  Courts ;  the  District 
Courts  ;  the  Court  of  Claims ;  the  Court  of  Private  Land  Claims ; 
and  the  courts  of  the  territories  and  of  the  District  of  Columbia. 
Besides  the  foregoing,  the  Senate  of  the  United  States  is  a  court 
for  the  trial  of  impeachments.  There  are  also  sundry  other  bodies 
and  officers  possessing  certain  judicial  or  quasi  judicial  powers, 
but  which  are  not  properly  judges  or  courts.* 

4.  Officer! — a.  IN  General. — The  courts  of  the  United  States 
have  the  usual  officers  of  judicial  tribunals,  such  as  clerks,  report- 
ers, marshals,  deputy  marshals,  etc.     Their  duties  and  fees,  and 

1.  Rhode   Island  v.    MaBsachUBcttG,  4.  Dunlap's  "Digest  of  the  Geoenl 

II  Pet.  (U.  S.)  721.  Lbwi  of  the  United  Statei"   (1856), 

a.  Speer  on  "The  Law  of  the  Fed-  p.  40. 

eral  Ju  d  i  c  i  8  ry"  (i883),4S  7   and  8.  Justice    Stanley   Matthews'   "Ju- 

8;  I   Kent's  Com.,  lecture  14,  p.  190;  dicial    Power  of  the   UniUd  Siatet' 

Martin   v.   Hunler,  1   Wheat.  <U.  S.)  (pamphlet  1888),  p.  13. 

304.  6.  The    interstate   commerce    com- 

3.  Congress  has  complete  authority  mission  is  not  a  court.    The  court,  by 

to   establish   courts,   and    commission  Tackson.  J.,  in  Kentucky,  etc.,  Bridge 

officers  of  courts,  in  order  to  carry  Co.  T/.  Louisville,  etc.,  R.  Co.,  37 Fed. 

out  the  provisions  of   the  constitution.  Rep.  567,  said  it  "  is  invested  with  only 

Stephens,   Petitioner,  4  Gray  (Mass.)  administrative   powers  of  supervision 

559.     It  may,  under  the  constitution,  at  and  investigation,  which  fall  tar  short 

any  time  establish  circuit  and  district  of  making  the  board  a  court,  or  its  ac- 

courts  in  any  state  of  the  Union,  and  tion  judicial,  in  the  proper  sense  of  the 

confer  on  them  both  legal  end  equiu-  term.     .     .     .     The   functions   of    the 

ble  powers.     Livingston  v.  Story,  9  commission  are  those   of   referees   or 

Pet.  (U.  S.)  63J.    The  courts  thus  es-  special   commissioners,   appointed    to 

tablished  must,  however,  be  invested  make  preliminary  investigation  of,  and 

with  judicial   powers,  and  cannot   be  report  upon,   matters  for   subsequent 

made  the  instruments  of  Congress  for  judicial   examination.      In   respect   to 

conducting  mere  legislative  investiga-  interstate   commerce  matters  covered 

tion.     In  re  Pacific  Railway  Commis-  by  the  law,  the  commission  may  be  re- 

Bion,32  Fed.  Rep.  341.     Military  courts  garded  as  the  general  referee  of  each 

of  a  temporary  character  may  be  es-  and  every  circuit  court  of  the  Unitid 

tablished   in  a   state   In    Insurrection.  States,  upon  which  the  jurisdiction  is 

The  Bark  Grapeshot,  9  Wall.  (U.  S.)  conferred  of  enforcing  the  rights,  du- 

129.     Congress  cannot  confer   judicial  ties,   and   obligations   recognized  and 

power  on  an  executive  officer.     Beatty  imposed  by  the  act.     It  is  neither  a 

V.  U.  S.,  Dev.  Ct,  of  CI.  23:.     Nor  on  federal   court  under  the  constitution, 

a  militarv  commission.    Ex   f.  Milli-  nor  does  it  exercise  judicial  powers, 

gan,   4   Wall.   (U.  S.)   I3i.     Congress  nor  do  its  conclusions  possess  the  ef£- 

may  make  changes  in  the  constitution  cacv  of  judicial  proceedings." 

of  courts  pending  a  suit,  so  as  to  oust  "f  he  com  miss  ioDer  of  pensions  is  not 

jurisdiction    which    has     already    at-  a  judicial  officer,  and  tht  United  Slates 

tached.     Ex  f.  McCai'dle,  7  Wall.  (U.  can  go  behind  hia  decisions  and  recover 

S.)  506.  money  paid  under  pensions   improp- 
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the  rules  governing  their  eligibility  and  appointment,  are  in 
general  prescribed  by  statute.' 

b.  Judges — (l)  Appointment  and  Removal. — The  President  is 
empowered  by  the  constitution  to  "  nominate,  and  by  and  with 
the  advice  and  consent  of  the  Senate  .  .  .  appoint  judges  of 
the  supreme  court,  and  all  other  officers  of  the  United  States 
whose  appointments  are  not  otherwise  provided  for."'  This 
clause  includes  the  appointment  of  judges  of  the  lower  federal 
courts,  which  is  to  be  made  in  the  same  manner  as  that  of  the  jus- 
tices of  the  supreme  court." 

Before  exercising  the  powers,  and  performing  the  duties  of 
judge,  the  appointee  must  take  the  oath  of  office  prescribed  by 
law.*  The  distinction  between  officers  de  facto  and  de  Jure  exist- 
ing  at  common  law  applies  in  the  case  of  United  States  judges, 
and  the  powers,  and  the  effect  of  the  acts  of  each  are  governed  by 
the  general  legal  rules.' 

The  judges,  when  appointed,  hold  office  during  good  behavior,* 
and  receive  for  their  services  compensation  which  cannot  be  di- 
minished during  their  continuance  in  office.''  They  are  amenable 
for  any  corrupt  violation  of  their  trust,  being  subject  to  impeach- 
ment by  the  Senate.  If  convicted,  they  may  be  removed  from 
office.* 

(2)  Duties  and  Powers. — It  is  the  duty  of  the  judge  to  preside 
at  trials,  decide  upon  questions  of  the  admissibility  of  evidence, 
charge  the  jury,  summing  up  the  evidence,  and,  at  his  discretion, 

erly  granted.     U.  S.  v  L«lone,  44  Fed.  the  government"    This   provision  of 

Rep.  471;.  the    constitution    does   not   Rpplj'    to 

1.  Beiiaaiiaa. — Actofluneioth,  1874,  judges   of  the    teirltoriHl  courts  who 

ch.  338,  5  3 ;  18  St.  at  L.  85  ;   Supple-  exercise  strictly  no  part  o£  the  "  judi- 

ment  to  Rev.  St  <3d  ed.),  p.  18.  clil  power,"  but  are  officers  of  court! 

cumot   FtmUos    Law.— U.   S.   Rev.  erected  by  the  United  Stairs,  by  vir- 

St,  4}  748,  749.  tue  of  its  soTcreignty  over  the   terri- 

FeM.— U.   S.   Rev.   St.,   (}  825,   837,  lories.     Am  erica  n.  etc.,  Ine.   Co.  v. 

83'.    833,   834,  849,  Sjo.    See  Costs,  356  Balesof  Cotton,  i  Pet.  (U.  S.)  546; 

*o[.  4.  p.  313;  Fee,  vol.  7,  p. 819.  McAllister  v.  U.  S.,  141  U.  S.  176. 

S.   U»ited  StaUaQ,oni\.,axi.:i,(i%.  T.   United  StatfsQamt.,taX,i,ti\. 

3.  Kent's  Com.,  vol.  1,  lecture  14,  p.         After  ten  years  of  service,   and  hav- 

191.  ing  attained  the  age  of  teventy  years,  ■ 

*.  U.  S.  Rev.  St.,  fj  711.  judge   may  retire  on  full  pay.     U.  S, 

0.  A  decree  pronounced  by  a  judge  Rev.  St.,  >j  714. 
after  bis  resignation,  but  before  his  sue-         The  fees  of  justices  of  the  peace  in 

cesiior  is  appointed,  is  valid  as  being  the  the  District  of   Columbia   cannot  be 

act  of  a  judge  de  facto.     Northrop  r.  -"=—'-=-'-—'    j— ■--  -t-i-  . 

Gregory,  i  Abb.  (U.  S  )  503,  nte. 

fl.  In  Kentucky,  etc..  Bridge  Co.  v.  160. 
Louisville,  etc.,  R.  Co.,  37  Fed.  Rep.  t.  "Judgment  in  cases  of  impeach- 
56^,  the  court,  by  Jsckon,  C.  J.,  said;  ment  shall  not  extend  further  than  to 
"Congress,  in  ordaining  and  establish-  removal  from  office,  and  disqualifica- 
inginferiorcourtsandprescribingtheir  tion  to  hold  and  enjoy  any  office  of 
jnrisdictton,  must  confer  upon  the  honor,  trust,  or  profit  under  the 
judges  appointed  to  administer  them  L'hiVrj  5/a^M;  but  the  party  convicted 
the  constitutional  tenure  of  office,  that  shall  nevertheless  be  liable  and  subject 
of  holding  '  during  good  behavior,'  be-  to  indictment,  trial,  judgment,  and  pun- 
fore  they  can  became  Invested  with  Ishment  according  to  law."  United 
any  portion  of  the  judicial  power  of  States  Const,  art.  t,  t)  3. 
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expressing  his  opinion  on  the  facts,  render  judgments  and  decrees, 
and  perform  the  other  general  judicial  functions.' 

To  this  end  he  is  invested  with  the  authority  and  powers  usually 
granted  to  judges  by  the  common  law*  This  includes  the  power 
to  administer  oaths,  preserve  order,  and  punish  for  contempt.'  In 
addition  to  these  general  powers  the  statutes  grant  him  certain 
special  authority,  as  that  of  arresting  offenders  against  the  laws  of 
the  United  States,*  and  issuing  writs  of  habeas  corpus.^ 

During  his  term  of  office  he  is  forbidden  to  practice  law,*  In 
making  official  appointments,  he  is  prohibited  from  conferring 
any  office  in  his  gift  upon  a  near  "relative,  either  by  blood  or  by 
affinity.' 

I.  Bamintng  Up  ttia  BTldenaa, — It  is  Uting  its  deta.ll8,b7  suggesting  grounds 

the  dut^  of  the  trial  judge  to  sum  up  of  preference  where  there  is  contradic- 

Che  evidence  in  order  to  assist  the  jurv.  tion,  bj  directing  their  attention  to  the 

U.  S.  V.  Lancaster,  +^  Fed.  Rep.  896 ;  most   important  facts,  by   eliminating 

Rucker  v.  Wheeler,  117  U.  S.  S5.  the  true  points  of  inquiry,  bj  resolving 

He  may,  in  either  civil  or  criminal  the  evidence,  however  complicated,  into 
cases,  whenever  he  thinks  it  will  assist  its  simplest  elements,  and  bj  showing 
them  in  arriving  at  a  just  conclusion,  the  bearing  of  its  several  parts  and  their 
express  his  opinion  on  the  questions  of  combined  effect,  stripped  of  every  con- 
fact  which  he  submits  to  them.  Sim-  slderation  which  might  otherwise  mis- 
mons  V.  U.  S.,  14]  U.  S.  I^;  Vicks-  lead  or  confuse  them.  How  this  duty 
burg  R.  Co.  V.  Putnam,  118  U.  S.  545  ;  shall  be  performed  depends  fn  every 
IT.  §.  IT.  Philadelphia,  etc.,  R.  Co.,  123  case  upon  the  discretion  of  the  judge.''' 
U.  S.  113.  KnlliiB*.^ — A  judge  will, ingenera!,fol- 

In  Loveioy  v.  U.  S.,  118  U.  S.  171,  low  the  rulings  of  one  of  his  colleagues 

the  court,  by  Gray,  J.,  said  :  "It  is  es-  at  a  former  stage  of  the  case,  or  a  prec- 

tablished    by  repeated    decisions    that  edent  established  in  another  case.     Cole 

a  court  of  the   United  States,  in  sub-  Silver  Min.  Co.  n.  Virginia,  etc.,  Water 

milting  a  case  to  the  jury,  may,  at  its  Co.,  i   Sawj.  ( U.  S.)  685 ;   Wakelee   i-. 

discretion,  express  its  opinion  upon  the  Davis,  44   Fed.   Rep.  531 ;   Worswick 

facts,  and  that  such  an  opinion  is  not  Mfg.  Co.  o.  Philadelphia,  30  Fed.  Rep. 

reviewable  in  error,   so  long  as  no  rule  615-     But  this  is  not  invariable.  North- 

of  taw  Is   incorrectly   stated,    and  all  em  Fac.  R.  Co.  v.  Sanders,  47   Fed. 

matters  of  fact  are  ullitnately  submitted  Rep.  604. 
to  the  determination  of  the  jury."  Greater  respect  will  be  paid  to  the 

The  practice  in  Unilrd  States  courts  ruling  of  a  higher  Judge  than  to  that  of 

is  quite  different  in  this  regard  from  a   lower  judge.     Preston  v.  Walsh,   10 

thai  of  the  state  courts.    The   Uaited  Fed.  Rep.  315. 

States  judge  can  comment  on   facts,        a.  U.   S.   v.   Hudson,  7  Cranch  (U- 

although  whatever  he  says  will  be  ad-  5.)  33. 

visory  only,  and  have  the  effect  alone  of        S.  See  U.  S.  Rev.  St.,  471,';. 
aiding  Ihe  independent  judgment  of  the         Authoritj'   existed,  however,   fndc' 

jury.     U.  S.  V.  Hall,  44  Fed.  Rep.  864.  pendently  of  this  statute,  it  l>elng  Im- 

In  Nudd  V.  Burrows,  91   U.  S.  439,  plied  in  the  very  ciistence  of  the  court, 

the  court,  by  Sviayne,  J.,  said  :  "  Care  U.  S.  f.  Lancaster,  44  Fed.  Rep.  885. 
must  be  taken  that  the  jury  is  not  mis-         «.  U.  S.  Rev.  St.,  4  1014. 
led  into  the  belief  that  they  are  alike        B.  U.  S.  Rev.  SI.,  l)  75:1. 
bound  by  the  views  expressed  upon  the        S.  U.  S.  Rev,  St.,  j  713. 
evidence,  and  the  instructions  given  as        T.  "  No  person  r-'*'--*  '' 

to  the  law.     They  must  distinctly  un-  or  judge  of  anj'  ( 

derstand  that  what  is  said  as  to  the  facts  States,  by  affinity  or  consanguinitv 

is  only  advisory,  and  in  nowise  intended  within  the  degree  of  first  cousin,  shall 


ght  a 

•y  ^^       ^  ,    = 

testimony  to  their  recollection,  by  col-     L.,  p.  437. 


independent  judgment.     Within   these  by,  such  court  or  judge  in  a 

limitations,  it  is  the  right  and  duty  of  duty  in  any  court  of  which  such  justice 

.1 . ._  |,jj  them  by  recalling  the  or  judge  may  be  a  member."     35  St.  r' 

■    ■  .llec-        ■  ■  ' 
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Being  a  judicial  officer,  he  cannot  be  required  to  perform  any 
but  judicial  duties.*  He  is,  while  exercising  the  functions  of  his 
office,  exempt  from  civil  liability  for  his  judgments.*  In  order 
that  his  acts  may  have  the  binding  effect  of  valid  judgments,  they 
must  be  performed  while  the  court  is  in  session,  or  while  he  is  ex- 
ercising his  legal  powersln  chambers.  Under  other  circumstances, 
even  though  present  in  body,  he  is  absent  in  the  eye  of  the  law.* 

c.  Cl-ERKS— -(i)  Appointment  and  Removal.— Clerks  3LiG'mienoT 
officers  whose  appointment  has  been  vested  by  Congress  in  the 
courts  of  law  under  certain  restrictions  differing  in  the  several 
courts.*  This  power  of  appointment  implies  the  right  to  remove, 
which  may  be  exercised  at  any  time  by  the  appointing  power, 
either  by  direct  act,  or  by  granting  the  office  to  a  successor  of  the 
incumbent.  The  exercise  of  the  right  cannot  be  reviewed  by  the 
United  States  Supreme  Court."  The  clerk  must,  before  entering 
on  his  duties,  take  the  oath  of  ofhce,^  and  give  a  bond  in  a  sum 
to  be  fixed  and  sureties  to  be  approved  by  the  court  which  ap- 
points  him,  for  the  faithful  discharge  of  his  duties.'' 

(2)  Powers  and  Duties.— it  is  the  duty  of  the  clerk  to  keep  the 
records,  enter  promptly  the  decrees,  judgments,  and  determina- 
tions  of  the  court,  issue  its  process,  and  perform  the  other  acts 
required  of  him  by  the  law.^  He  is  required  to  give  his  personal 
attention  to  the  duties  of  his  office,*  and  can  hold  or  exercise  no 
incompatible  office,  appointment,  or  employment.*® 

1.  Havbum's  Ca«e,  a   Oall.  (U.  S.)  inal  cases.     In  a  general  wa;  he  must 

410;  U.'  S-  V.  Todd,  13  How.  (U.  S.)  be  guided  by  the  common Uw.     Erwin 

S2,  note;  U.  S.  v.  Ferreira,  13  How.  v,  U.  S.,  37  Fed.  Rep.  470. 

(U.  S.)  49,  note.  The  decision  of  a  judge  Defects  In  the  record  In  appeals  to 

'n  matters  arising  upon  the  account  of  higher  courts   are  cured  bj  write  of 

a    United  Stales  marghal,  although  fer/i(?f-ar(' addressed  to  the  clerk  of  the 

■Bade  in  open  court,  la  only  quasi  judi-  court  below,  directing  him  to  send  up 

cial.     U.    S.   T.   Strobach,  48   Fed.  the  omitted  portions.     Curtis  on  "  ju- 

Sep.  008.  risdictlonof  U.S.  Courts"  (1S80),  p.gi. 

3.  Randall  V.  Brigh am,  7   Wall.  (U.  Citizenshavethe  righttoexaminethe 

-^    533;  Bradley  i^.   Fisher,   t3   Wall,  docket   of   decrees   and   judgments   of 

<  U  ,  S.)  335-  circuit  and  district  courts  during  office 

».  Bingham   v.   Cabot,   3   Dall.  (U.  hours  wilhoutthepaymentof fees.  The 

-.i   19.     See  also  JuDCB,  vol,  ti,  p.  z.  clerk  Is  entitled   to  charge  only  when 

j.^  ■^fc.   United  Slalea  Const.,  art.  2,  ^  J  ;  he  is  required  to  make  the  search  him- 

-^■■=»/.  Hennen,  i3Pet.  (U.  S.Jato.  self.     U.   S.   Rev.   St^  I,   8s8;    In    re 

^.  Ex  f.  Hennen,  13  Pel.  (U.  S.)  330.  Chambers,  44  Fed.  Rep,  786;  /a  re  Mc- 

^.  U.  S.  Rev.  St.,  I]  794.  Lean,  9  Cent.  L.  J.  435. 

■*".  U.  S.  Rev.  St.,  i,  795 ;  18  St.  at  L.,  For  the  proper  practice  and  the  fees 

-^^S'  Sup.  Rev.  St.  (2d  ed.),  p.  65.  where   the  clerk   is  required  to   make 

J,  ^_^  -^^  aew  bond  may  be  required  at  an  suchsearch',  see /are  Woodbury,  j  Fed. 

j».^*^^*  ount   to   be   fined  by  the  attorney  Rep.  70s ;  17  Blatchf.  (U.  S.)  517. 

§^=  *-ieral,  not  to  exceed  forty  thousand  8,  Actof June aoth,  1874;  :8St.atL., 

^^^•lars,   should   the   business    of    the  p.  85,  ch.  318;  Sup.  to  iJ.  S.  Rev.  St. 

^-^  *~^Tt   render  it  necessary.     Act   Feb.  fad  ed.),  p.  18. 

^^■«=a,  187s.  18  St.  at  L.  333;   Sup.  Rev.  10.  Such  ae  practicing  law  In  his  own 

^^.~    (Id  ed.),  p.  65.  court  or  district,  U.  S.  Rev.  St.,  k  748. 

^Bfc.  U.  S.  Rev.  St.  ^l)  795,  91 1.  or  acting  as  receiver  or  maeter  except 

«^^  ^^acord*. — There  are  no  statutes  pre.  where  the  judge  of  the  court  shall  de- 

^_^^^iblng  what  records  the  clerk  shall  termine  that  special  reasons  exist  tbere- 

^'^^  ^ap  or  how  they  shall  be  kept  In  crim-  for,  which  reasons  shall  be  assigned  in 
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(3)  Deputies.— Ttovmon  is  made  by  statute  for  the  appointment 
of  deputies  to  the  clerks  of  the  various  courts.  The  deputy  is 
the  mere  representative  of  his  principal.  He  stands  in  his  place, 
exercises  his  rights,  and  performs  his  duties.  The  principal  is 
entitled  to  the  fees  earned  by  him.* 

(4)  Fees—{*]  la  Oananl. — The  fees  of  clerks  are  fixed  by  stat- 
ute  for  each  of  the  courts  of  the  Untied  States.  The  principal 
ones  are  prescribed  in  the  revised  statutes,  and  for  the  circuit  and 
district  courts  are  given  in  the  note.* 

the   order  of    appointment     Act    of  In  counting  the  folios, each  wparate  or 

March  3d,  1870;  10  St.  at  L.  415.  But  diEtiDcC  order,  or  other  proceeding.  Is 

the  ofGcee  of  clerh  and   United  Slates  to  be  counted  separately,  and  is  to  be 

commissioner  are  not  incompatible  and  considered  one  folio,  if  more  than  one 

a  person  performing  both  duties  mav  hundred   words   are   counted.      If  the 

receive  the  pay  of  both.     Erwin  v.  U.  proceeding  contains  less  than  one  hun- 

S..  37  Fed.  Rep.  470.     Nor  are  those  of  dred  words,  and  over  fifty  in  number, 

clerk  and  jury  commissioner.  Goodrich  they  are  to  be  counted  aa  one  folio;  but 

V.  U.  S.,  47  Fed.  Rep.  367;  Marvin  v.  if  less,  they  are  not  to  be  counted  at  all. 

U.  S.,  44  Fed,Rep.40s;  Erwin  r.  U.  S.,  U.  S.  Rev.  St.,  f)  854;  Erwin  v.  U.  S., 

37  Fed.  Rep.  470.  37  Fed.  Rep.  470. 

Duties  in  B«|ard  to  Jndgmanti. —  For  issuing  and  entering  every  pro - 
Every  clerk  of  a  circuit  or  district  court  cees,  commiEslon,  summons,  capias,  ex- 
shall,  within  thirty  day*  after  the  ad-  ecution,  warrant,  attachment,  or  other 
journment  of  each  term  thereof,  for-  writ,  except  a  venire,  or  a  summons  or 
ward  to  the  solicitor  of  the  treasury  a  subpcena  for  a  witness,  one  dollar; 
llEt  of  all  judgments  and  decrees,  to  for  Issuing  a  writ  of  summons  or 
which  the  United  Statea  are  parties,  Bubpcena,  twenty-five  cents.  When 
which  have  been  entered  in  said  court,  there  is  a  rule  of  court  that  the  clerk,  in 
respectively,  during  such  term,  showing  issuing  subpfEnas  in  criminal  cases, shall 
the  amount  adjudged  or  decreed,  in  make  copies  of  subpcenas  to  be  left  with 
each  case,  for  or  against  the  United  the  witnesses,  he  is  entitled  to  charge 
Stafea,  and  the  term  to  which  execu-  for  such  copies.  U.  S.  v.  Van  Duzee, 
tion  thereon  wilt  be  returnable.  U.  S.  140  U.  S.  169.  Where  the  copies  are 
Rev.  St.,  f  797.  made,  in  criminal  cases,  at  the  requeat 

AeaonnM. — At   each   regular  session  of  the   district  attorney,  the  fees  are 

ofany  court  of  the  United  Slates,  the  properly  chargeable  to  the  government. 

clerk  shall  present  to  the  court  an  ac-  Erwin  v.  U.  S.,  37  Fed.  Rep.  470. 
count  of  all  money  remaining  therein         For  filing  and  entering  every  declara- 

or  subject  to  Its  order,  stating  in  detail  tion,  plea,  or  other  paper,  ten  cents. 

In  what  causes  they  were  deposited  and  The  clerk  is  allowed  his  fee  for  filing 

in   what   causes   payments   have   been  each  separate  paper  connected  with  the 

made;    and   said   account  and   the  arrest  ofofTendera,  under  U.  S.  Rev.  St., 

vouchers  thereof  shall  be  filed  in  the  1)  1014,  and  not  one  fee  only  for  each 

court.     U.  S.  Rev.  St.,  I)  798.  case.     Taylor  v.   U.  S.,  45  Fed.  Rep. 

SpeelAl  Powara.— Among  the  special  531 ;  Goodrich  v.  U.  S.,  3<;  Fed.   Rep. 

powers  granted  to  the  clerk  are.  In  case  194.     Thus,   a   clerk   receiving  paper* 

of  absence   or  disability  of  the  judge,  from  a  commissioner  holding  the   ex- 

the   administering  of  oathf  by  circuit  amlnation  in  a  criminal  case,  is  entitled 

and  district  clerks  to  persons  identify-  to  his  fee  for  filing  each  one.     U.  S.  v. 

ing  papers  found  and  to  t>e  used  in  ad-  Van  Duzee,  140  U.  S.  169.   In  Erwin  0, 

miralty  trials,  U.  S.   Rev.  St.,  4  799 ;  U.  S.,  37  Fed.  Rep.  470,  It  was  decided 


and  the  issuance  of  warrants  of  attach-  that  the  dilferent  papers  need  not   be 

ment  on  presentation  of  proper  affidavit,  fastened  together.  In  order  that  a  paper 

U.  S.  Rev-  St.,  4  916.  be  tiled,  It  must  be  properly  indorsed  by 

1.  Erwin  v.  U,  S..  37  Fed.  Rep.  470.  the  clerk.  Amy  v.  Shelby  Co.,  i  Flip. 

See  D«PUTY,  vol.  j,  p.  639.  (U.  S.J  104;   but  an  entry  on  the  court 

9.  derk'a  Feet. — The  term  folio,  as  docket  is  not  In  every  case  neceasary 

used  In  the  fee-bill,  means  one  hundred  U.  S.  r.Van  Duzee,  140  U.  S.  169.  The 

words,  counting  each  figure  aa  a  word,  clerk   Is  entitled   to  hji  fees  for   each 
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voucher  filed  with  hlg  report  of  mone;  but  that  tuch  acknowlednnenl  It  a  sin- 
on  hand.  Goodrich  v.  U,  S.,  3_i;  Fed.  gle  act,  though  it  be  made  by  a  princl- 
Rep.  19J.  The  clerk  maj  charge  (or  pal  and  sureties,  and  that  but  a  single 
fiUng>rfP.;i>ejwlien theyarenecesBBry,  tee  Is  chai^able  therefor."  To  the 
fracife  Tor  a  bench  siiine  effect  are  U.  S.  v.  Ewlng,  140  U. 
" ".  as  Ct.  of 


aner  sentence  S.  141 ;  Churchill 

Is  an  unnecessary  paper,  not  required  CI.  1. 
bjr  law,  and  no  fee  for  filing  it  can  be         For   taking   and   certlfj'lng   dcposi- 

collected.     U.  S.  v.  Van  Duiee,  140  U.  tions   to   file,  twenty    cents    for   each 

S.    160.    The  clerk  is  entitled  \a  fees  folio  of  one  hundred  vords;  for  a  copy 

for  filing  receipts  from  the  collector  of  of  such  deposition  furnished  to  a  party 

the   United  Slalei;   for  fines  paid  by  on    request,  ten   cents    a    folio.     This 

~  ireona  sentenced  for  violation  of  Che  clause  includes  a  copy  of  a  parlj-'s  own 

ternal   revenue   laws ;   for  filing  the  deposition  for  use  in  printing  evidence 

written  report  of  the  district  attorney  under   a   rule    of  court     Brewster   v. 

tw  to  the  result  of  his  examination  of  Shuler,  3S  Fed.  Rep.  549. 
Oie  accounts  of  the  marshal,  clerk,  and         For  entering  any  return,  rule,  order, 

commissioners;  for   fitlng   discharges  continuance,    judgment,    decree,  or 

given  by  the  district  attorney   to  wit-  recognizance,  or  drawing  any  bond,  or 


k; 


of  the  government;  and  for  filing  making  any  record,  certificate,  i 

1  duplicates  accompanying  or  report,  lor  each  folio,  fifteen  cents, 
of  the  marshal.     Van  Du-  The  clerk  is   entitled   to  fifteen  cents 
see  V.  U.  S.,  48  Fed.  Rep,  643,  per  folio  for  approving  recogniiances 
Foradminisiering  an  oath  orafBrma-  in  criminal  cases,  bv  indorsing  them 
Hon,  except  to  a  juror,  ten  cents.     The  in  accordance  with  tfie  usual  practice, 
clerk   Is  entitled    to  compensation  for  Van   Duzee   v.    U.   S.,   48  Fed.    Rep. 
administering  the  oath  to  witnesses  in  643.     Also   for   entering   orders   of 
criminal  cases,  compensation  for  this  continuance  from  day  to  day.     Taylor 
Service  not  being  Included  in  the  docket  v.\}.  S.,  4;  Fed.  Rep.  531.     The  clerk 
tees.     Van  Duzee  v.   U.   S.,   48    Fed,  is  not  entilTed  to  fees  as  for  reports  for 
Rep.  643.     He  is  allowed  to  charge  for  letters  transmitting  receipts  of  the  de- 
taking  the  affidavit  as  to  the  services  of  positorj   tor   money   and    stating  the 
?>vernment    witnesses.     Taylor  v.  U.  case  and  its  nature,  as  the  commission- 
1  4S  Fed.  Rep.  531.     The  clerk  can-  ers  are  intended  to  pay  for  these  serv- 
not  claim  a  fee  for  administering  the  ices.     Marvin   v.  U.  S.,  44  Fed.  Rep. 
<»»th  of  office   to  a   district   attorney,  405.     The  clerk  is  entitled  to  fees  for 
rfeputv  marshal,  jury  commissioner,  or  entering  the  order  requiring  the  mar- 
^'liff,  or  for  drafting  Iheir  bonds,   as  shal  to  paj  jurors  and  for  copies  of  the 
"'t   is  the  duty  of  persons    receiving  same  for  the  marshal,  and  for  making 
'f*poinlments  from  the  government  to  a  report   to  the  court  of  the  fer  dirm 
pre^Mtt  and  tender  to  the  proper  offi-  and  mileage  due  the  jurors.     Van  Du- 
ccr     the   oaths  and  bonds  required   by  zee  v.   U.   S.,  48  Fed.   Rep,  643.     The 
i^w-  -  i„  other  words,  Co  qualify  them-  clerk   is   entitled  to   fees   for  entering 
•4=1  v«s    for   the  office.     What   shall  be  orders  ol  the  approval  of  a           -      ' 
°'*''*^  w-ith  such  qualilylng  papers  does  district  attorneys,  marshals, 
Z^**    <=oncern  them.     Their  duty  is  dis-  misEioners.     Davis   v.  U.   S.,  45    Fed. 
^'"^■"STed   by  the  tender  of  such  papers  Rep.  161;  Erwin  p.  U.  S.,  37  Fed.  Rep. 
&''**'^^»'ly  executed  according  to   law."  470;  Jones  v.  U.  S.  39  Fed.  Rep.  410; 
5    *^^n,  J„  in  U.  S.  -D.  Van  Duzee,  140  Goodrich  v.  U.  S..  35  Fed.   Rep.   193; 
%;?=■-    K69.  Rand  v.  U,  S.,  36  Fed.  Rep.  671 ;  Dim- 
t,,^^*-**"      taking  an   acknowledgment,  mick  n.  U.  S.,  36  Fed.  Rep.  83.     The 
H^-|^.*^*:y--five   cents.    The   clerk   is   en-  clerk  may  recover  his  fees  for  entering 
i-T-f -^~^*~*     Xo  fees  for  taking  the  acknowl-  on  the  minutes,  by  order  of  the  court, 
l>^^~**«nt  of  sureties  on  recognizances,  resolutions  In  memory  of  a  public  serv- 
war»^     *     V-  U.  S.,  4s  Fed.  Rep.  16a ;  Er-  ant.     Erwin  v.  U.  S.,  37.Fed.  Rep.  470. 
V,    \j-  "**-   U.  S.,  37  Fed.  Rep.  470;  Jones  For  a  copy  of  any  entryor  record  or 
t>.    »■»-    S„  39   Fed,  Rep.  410;  Goodrich  of  any  paper  on  file,  tor  each  folio,  ten 
S        __•    St  35  Fed.  Rep.  193;  Randr.  U,  cents.     It   has  l>een  held  In   reported 
beV               *'ed.  Rep.  674.     In  U.  S.  v.  Bar-  cases  in  the  southern  district  of  Ne-w 
\.     i—^'lo  U-  S.  177,  the  court,  by  Brown,  Tark  tht.i  the  provision  authorizes  the 
«.     j^'<4  :  "  We  have  already  held  that  clerk  to  forbid  an  attorney  or  party,  to 
a.^^^^      is    properly  chargeable  for  the  himself  copy  a  paper  in  a  suit  or  even 
^^^■Vrledgment    of   a    recognizance,  an   opinion,  without  payment  of  the 
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(l>)  Fsw  to  Bpadal  StniM.  —  While  the  fees  of  the  clerk  are 
in  general  strictly  prescribed  by  statute,  it  does  not  follow 
that,  if  no  specific  provision  has  been  made  by  Congress  for  pay- 
ment for  the  services  rendered,  no  fees  may  be  charged.     On  the 

eame  fees  as  if  the  clerk  had  made  the  Taylor  v.  U.  S.,  4S  Fed.  Rep.  351.   But 

covj-  But  this  is  probsblj  Dot  the  law.  see  Jones  v.  U.  S.,  39  Fed.  Rep.  41O, 
I   Foster's   Federal  Practice  {id  ed.),         For  every  search  for  any  particular 

4331.     The  government  must  pay  for  mortgage,  judgment,  or  other  lien, 

copies  of  indictments  furnished  to  de-  fifteen  cents.    This  is  exclusive  of  Ilia 

fendants  under  order  of  the  court.     U.  fee  often  cents  for  filing  the  requisition 

S.  V.  Van  Diizee,  140   U.  S.  169.    The  for  search.     /■  re  Woodbury,  7  Fed. 

clerk  is  entitled  to  a  fee  for  a  duplicate  Rep.  705. 

o<  BD  order  of  the  court  which  is  in  it-         For  seHrching  the  re  cord  s  of  the 

self   a  voucher  for  the  benefit  of  the  court  for  judgments,  decrees,  or  other 

marshal.     Van  Duzee  ».  U.  S.,  48  Fed.  instruments  constituting  a  general  lien 

Rep.  643.     A  cleik  is  entitled  to  proper  on  real  estate,  and  certifying  the  result 

fees  for  making  and  authenticating  or-  of  such  search,  tifteen  cents   for  each 

dcra  of   the  court  upon  a  marshal  to  person  against  whom  such  search  Is  re- 

bring  prisoners,  who  have  been  com-  quired  to  be  made;  for  receiving,  keep- 

mitted  by  a  commissioner  to   jails  of  ing,  and  paying  out  monej' in  pursuance 

other  counties,  to  court  for  trial.  Tay-  of  any   statute  or  order  of  court,  one 

lor  V.  U.  S.,  45  Fed.  Rep.  531,  fer  centtim  on  the  amount  so  received. 

For  making  dockets,  Issuing  venire,  kept   and  paid.    This  includes  money 


taxing  costs,  and  all  otiicr  services,  on  collected  by  the  marshal  In  execution. 

the  trial  or  argument  of  a  cause  where  Fagan  f.  Cullen,  28  Fed.  Rep.  S43.  No 

issue   is  joined,   and  testimony  given,  commission  is  allowed  the  clerk  "  for 

three  dollars.     In  U.  S.  "v.  Van  Duzee,  receiving,  keeping  and  paying  out,  in 

140  U.  S.  199,  the  court,  hy  Brown,  J.,  pursuance  of  any  statute  or  order  of 

said  :  "  The  docket  fee  of  three  dollars  court."  any  money,  unless  the  money 

was  intended  to  cover  the  entry  of  the  passes  through  his  hands.     Upton   -v. 

case   upon   the  docket,   indexing   the  Triblecook,  4  Dill.   (U.  S.]   231, note; 

same,  makingconteroporaneouB  minutes  In  re   Goodrich,  4   Dill.  (U.  S.)  330; 

and  entries  upon  the  docket  or  calendar,  Leech  f.  Kay,  4  Fed.  Rep,  ii;  Ex  f. 

and  such  other  incidental   services  as  Plitt,  2  Wall.  jr.  (C.  C.)4S3;   Easton 

are  not  covered  by  other  clauses  of  the  v.  Houston,  etc.,  R.  Co.,  44  Fed.  Rep. 

statute.     Where,  however,  the  entry  is  ;i8. 

not  a  mere  memorandum,  but  requires  For  traveling  from  the  oflice  of  the 
to  be  made  part  of  a  permanent  record,  clerk,  where  he  is  required  to  reside, 
it  is  a  proper  subject  of  a  charge  per  to  the  place  of  holding  any  court  re- 
folio."  An  attachment  for  contempt  quired  by  law  to  be  held,  five  cents  a 
against  a  defaulting  witness  or  juror  is  mile  for  going  and  live  cents  a  mile  for 
a  "  cause  "  in  which  the  cterk  is  entitled  returning,  and  five  dollars  a  day  for  his 
to  his  docket  fee.  Erwln  v.  U.  S.,  37  attendance  on  the  court  while  actually 
Fed.  Rep.  470;  Tavlor  i-.  U.  S.,  45  In  session.  The  clerk  is  entitled  to  his 
Fed,  Rep.  531.  '  f"'  ^'""  '^  ^i^  attends  while  the  court 
For  making  dockets  and  indexes,  tax-  is  actually  in  session,  whether  any  busi- 
ing  costs,  and  all  other  services  in  a  ness  Is  transacted  on  such  days  or  not. 
cause  where  Issue  is  joined,  hut  no  tes-  If  both  circuit  and  district  courts  are  in 
timony  Is  given,  two  dollars  ;  for  mak-  session  at  the  same  time,  he  can  charge 
ing  dockets  arid  taxing  costs  and  other  \\\%  fcr  diem  in  either  at  his  discretion, 
services  in  a  cause  which  is  dismissed  and  the  government  officials  cannot 
or  discontinued,  or  where  judement  or  transfer  the  items  to  the  account  of  the 
decree  is  made  or  rendered  without  is-  other  court  so  as  to  cut  down  his  com- 
BUe,  one  dollar ;  for  making  dockets  pensalion  under  the  maximum  eitow- 
and  taxing  costs  in  cases  removed  by  ance  rule.  Goodrich  t.  U.  S.,  3;  Fed. 
writ  of  error  or  appeal,  one  dollar  ;  for  Rep.193.  The  clerk  may  collect  his/rr 
affixing  the  seal  of  the  court  to  any  in-  diem  and  his  fees  for  entering  ordera, 
strument  when  required,  twenty  cents,  etc.,  when  the  circuit  court  is  open,  un- 
The  clerk  is  allowed  fees  for  attaching  der  the  L'.  S.  Rev.  St.,  J^  2D1 1,  3014, 
certificates  and  seals  to  copies  of  the  providing  for  a  term  of  the  circuit 
orders  of  the  courts  when  required,  court  to  appoint  supervisor*  of  elec- 
5T6 
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contrary,  wherever  a  service  is  performed,  either  in  pursuance  of 
law,*  or  at  the  request  of  a  proper  party,*  or  in  accordance  with 
an  order  of  court*  the  presumption  is  that  the  clerk  shall  be 
allowed  his  reasonable  fees. 

Where,  however,  the  services  performed  arc  clearly  outside  of 
his  duties  as  clerk,  or  where  there  is  no  provision  of  law  for  com- 
pensation, either  express  or  by  fair  implication,  no  fees  may  be 
chai^ed.^  In  case  of  disputed  fees,  the  decision  of  the  comptrol- 
ler  of  the  treasury  disallowing  charges,  is  not  conclusive  against 
the  clerk.*  While  deputies  are  ,the  mere  representatives  of  their 
principals,  yet  where  the  law  requires  clerks  to  be  in  two  places 
at  the  same  time,  the  clerks  will  be  entitled  to  double  fees  for 
services  performed  by  themselves  and  their  deputies.* 

(«)  AMOUatlag  to  SonrBBent  ud  Ga^peoMtiu  to  B«  Batalatd  by  tha  Cl«rk. — 
The  Revised  Statutes  provide  that  of  the  fees  and  emoluments 
received  by  circuit  and  district  clerks,  all,  except  a  sum  not  ex- 
ceeding thirty-five  hundred  dollars  a  year,  shall  be  accounted 
for  to  the  proper  officers  of  the  United  States.'*  In  prize  cases, 
clerks  may  retain  an  additional  amount  not  exceeding  one-half 
of    the   compensation    allowed    them    by   way  of    their   regular 

Uons.  Pleasants  v.  U.  S.,  3S'Ped.  Rep.  appropriated  for  the  miscellaneous  ez- 

270.     And  he  is  entttled  to  hig  fees  ren-  peoses  or  the  courts.    Annual  Report 

dered  in  respect  to  such  Bupervisors  of  of  the  Atty.  Gen'l  tor  18S3,  p.  19." 

'     '  -  ...J~- 1  I"  ~  — —  ...v.- —  .. .(  □(  Congress 


election,  even  though  the  judge  erred, 
and  Improperly  ordered  the  appoint- 
ment of  a  supervlBor.  Goodrich  -v.  U. 
S.,  II  Fed.  Rep.  \i)i.  "Ho  fer  diem  is 
allowed  for  attendance  at  rule  day.  U. 
S.  Rer.  St.,  4831. 

1.  Erwin  V.  U.  S.,  3;  Fed.  Rep.  470, 
where  the  court,  by  Speer,  J.,  said,  In 
reference  to  serrices  performed  by  the 
clerk  in  the  selection  of  jurors  under 
the  act  of  June  3otb,  1879  (31  St.  at  L. 
43);  (Sup.  to  U.  S.  Rev.  St.  (ad  ed.), 
p.  170):   "Here   was    a   new,   Impor-     saia :    ■ 
taut,  and  arduous  duty  placed  upon  the     service 
clerk,  not  contemplated  at  the  time  of    court,  t 
the  enactment  of  the  clerk's  (ee-blll  i"     n<-..ati, 
'853  (U.  S.  Rev.   SL  4   "  " 


the.c 


is  silent  as  to  compensation 
Ihe  clerk  or  to  the  jury  commissioner. 
"  the  silence  of  the  act  in  this  partic- 
ular be  indicative  of  an  intention  to    thi 
Ibrow  this  additional  labor  upon  the     Mi 
^'erk  without  any  compensation  there- 
«"■.  as   Congress   had    an   undoubted 
^got  to  do,  it  would  be  indicative  also 
f:    fn    intention    not   to   compensate 
""jury  commiBsioner,  whose  appoint- 
ttat"'  '■  PrO'''>Js<'  £<"■  also,  ""tl  "  '"■''s 
Btto  °'^'^*  purely  honorary.     But  the 
ath  J^^y  gen eraf  appears  to  have  held 
,,4L'^>ae.     He  allowed  what  he  con- 
.^""^^    reasonable    compensation 


is  doubtful  In  the  n 
sation  to  officers  for  new  services,  the 
contemporaneous  construction  of  the 
act  by  the  government  officials  Is  of 

feat  weight.     U.  S,  v.   Hill,  120  U. 
i6q. 

a.  U.  S.  f.  Van  Duiee,  140  U.  S. 
169;  1  Foster's  Federal  Practice  (:d 
ed.),^  331,  p.  6c«. 

S.  U.  S.  V.   Van   Duzee,   140    U,  S. 

169.  vk'here   the   court,   by   Brown,  J., 

said  :    "  When    the   clerk  performs  a 

n  obedience  to  an  order  of  the 

;  is  as  much  entitled  to  com- 

n  as  if  he  were  able  to  put  his 

id  yet    finger   upon  a  particular  clause  a' 


;  Buthorizi 


m  pen  sation  for 


4.  As 


JUty 


•^Ommissic 

V!  C.  of  L.- 


'vices  in  keeping  a  list  of 

ncB   and   residences   of  jurors, 

V.  U.  S.,  44  Fed.  Rep,  405 ;  Act 

of  Jan.  31st,  1879.  ch-  39-  St.  at  L.,  p, 

377  i  Sup.  Rev.  St.  (id  ed.),  p.  III. 

S.  Davis  V.  U.  S.,  45  Fed.  Rep.  163; 
Harmon  v.  V.  S.,  43  Fed.  Rep.  561. 

B.  Erwin  V.  V.  S.,  37  Fed.  Rep.  470. 
See  generally  Costs,  vol.  4,  p.  313; 
Fbe,  vol.  7,  p.  819. 

T.  U.  S,  Rev.  St.,  5  839.  The  sur- 
plus must  be  paid  into  the  treasury. 
"    S.  Rev.  St.,  4  844.     Special  provi- 


out   of   the  fund     slon  is  made  for  clerks  in  California, 
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salary.'  The  compensatEon  of  clerks  for  each  year  shall,  in  all 
cases,  be  allowed  only  out  of  the  fees  and  emoluments  of  that 
year.* 

d.  Marshals  and  Other  Ministerial  Officers — (See  also 
Sheriffs,  vol.  zz,  p.  564). — The  marshal  is  the  chief  ministerial 
officer  of  the  United  States  court,  and  his  principal  duties  are  to 
preserve  order  during  the  trial,  and  execute  the  process  of  the 
court,'  Among  the  inferior  officers  of  the  courts  are  criers, 
who  may  be  appointed  either  by  the  circuit  or  district  courts  or 
by  the  marshal* 

e.  Attorneys — (See  also  Attorney  and  Client,  vol.  1,  p. 
942) — (i)  In  General.^ — In  every  case  in  the  federal  courts,  a 
party  has  a  right  to  plead  and  manage  his  own  cause.*  If,  how- 
ever, he  appoints  an  attorney,  the  authority  of  the  latter,  while 
acting  within  the  scope  of  his  employment,  is  complete,  and  he 
cannot  be  hampered  in  the  discharge  of  his  duty  by  the  actions 
of  other  agents  of  his  client.'  In  order  to  entitle  an  attorney  to 
be  heard,  he  must  be  a  member  of  the  bar  of  the  court,* 

{2)  Fees  of  Attorneys  Generally. — The  fees  of  attorneys  in  the 
United  States  courts  are  established  by  law  ;  *  they  are  recovered 

Oregon  and  Nevada.     U.  S.  Rev.  St.,  dollars:      Provided,   that   In   cases   of. 

f)  8^,  admirsltj   and   maritime   jurisdiction, 

1.  U.  S.  Rev.  St.,  4  843.  where  the  Hbetlant  recovers  tese  tlian 

a.  U.S.  Rev.  St.,  $843.  fiftj    dollars,   the    docket    fee    of    his 

S.  1  Bouv.  Law  Diet.  (lath  ed.),  p.  proctor  gball  be  but  ten  dollarB."  Adis- 

107.  trie!  attorney  appearing  for  the  gov- 

«.  U.  S.  Rev,  St.,  {  715.  ernment   in   an   attachment    for   cod- 

S.  The   regulations   as  to  the  admls-  tetnpt   is   allowed    the   statutoir  fees. 

sion  of  attorneys,  the  rules  governing  Van  Hoorebeke  v.  U.  S.,  46  Fed.  Rep. 

them,  and  the  practice  as  to  discipline  456.     For  services  rendered  in  bring- 

the  va-  ing  suit  against  a   national  bank,  and 

>  u  r  I  8.     These  obtaining  a  forfeiture  of  its  charter,  he 

matters  are,  in  general,  in  the  discretion  is  entitled   to  his   tees.     Baihaw  t'.  U. 

of  the  court.     U,  S.  R.  S.,  S  747.  S.,  47  Fed.  Rep.  40.     If,  after  a  decree 

<.  U,  S.  R.  S,,  i)  747.  refusing  a  preliminary  injunction,  the 

7.  Nightingale    v.  Oregon   Cent.  R.  plaintiff  diGioisses  the  bill,  the  docket 

Co.,  3  Sawy.  (U.  S.)  33S.  fee  of  twenty  dollars  is  taxable  for  the 

t.  By  judicial  courtesv,  a  member  of  solicitor  of  the  prevailing  party  upon 

the  bar  of  the  Unittd  States  Supreme  final  hearing.     Louisville,  etc.,  R.  Co. 

Court  will  generally  be  recognized  in  v.  Merchant's  Compress,  etc.,  Co.,  50 

a  circuit  or  district  court  without  pro-  Fed.  Rep,  449.     The  fee  Is  allowed  as 

ducing    any    warrant    of  authority,      i  for  a  jury  trial,   although  the  jury  dis- 

Foster's     Federal    Practice    (id    ed,),  agrees.     Van  Hoorebeke  v.  U.  S.,  46 

4  101.     See  alio  the  case  of  Goodyear  Fed.  Rep,  456,     A  district  attorney  .is 

Dental    Vulcanite  Co.   r.   Osgood,  13  entitled   to   compensation   under   this 

Off,  Gaz.  33^,  section  of  the  revised  statutes  forserv- 

».  U.  S.  (tev,  SL,  ft  834.    The  court  ices  rendered  by  hJm  in  defending  an 

will  protect   an  attorney  in  his   fees,  action   brought   against    (he    United 

Cowdrey  f.  Galveston,  etc.,  R.  Co.,  93  Slaiei   by  an  ex-district  attorney  for 

U.S.  351;  McPheraon  v.  Cox,  96  C,  fees  alleged  to   have   been   earned  by 

S.  404.  the  latter  while  in  office.     Bashaw  v. 

The  fee*  provided  by  law  are  as  fol-  U.  S.,47  Fed.  Rep.  40.     In  cases  at  law 

lows :     "  On  a  trial  before  a  jury,  in  when  judgment  is  rendered  without  a 

civil  or  criminal  causes,  or  before  ref-  jury,  ten  dollars ;  In  cases  at  law  when 

ereea.  or  on  a  final  hearing  in  equity  the  cause  is  discontinued,  live  dollars ; 

or  admiralty,  a  docket  fee  of  twenty  for  icire  facias  and   other   proceed- 
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in  like  manner  as  the  fees  of  the  attorneys  of  the  states  respec- 
tively for  like  services  rendered.*  The  scale  of  fees  laid  down  in 
the  revised  statutes  does  not,  however,  prohibit  attorneys  from 
charging  and  receiving  from  their  clients,  other  than  the  govern- 
ment, such  compensation  as  is  sanctioned  by  usage  in  the  states, 
or  agreed  upon  by  the  parties.* 

(3)  Attorneys  of  the  United  States. — The  counsel  of  the  United 
States  are  chiefly  the  attorney  general,  solicitor  general,  the  dis- 
trict attorneys,  and  their  assistants,  together  with  the  counsel 
specially  retained. 

(a)  Attanay  Oaiwnl  and  S^tdtor  OasanL' — See  ATTORNEY  GENERAL, 
vol.  I,  p.  974. 

(h)  IHrtilct  Attonwyt— (See  als»  DISTRICT  OR  PROSECUTING  AT- 
TORNEYS, vol.  S,  p.  713).— District  attorneys  are  sworn  officers  of 
the  government  appointed  for  a  term  of  four  years.*  They  are  re- 
quired to  be  persons  learned  in  the  law,*  and  represent  the  govern- 
ment in  its  legal  matters,  generally  within  the  districts  for  which 
they  are  appointed.*  '  It  is  the  general,  but  not  universal,  rule 
that  there  shall  be  a  district  attorney  for  each  separate  district.' 

(«)  CompmMtiaii  of  Dlrtilat  Atumayt — (See  also  DISTRICT, OR  PROS- 
ECUTING Attorneys,  vol.  5,  p.  713).— The  district  attorneys  are 
allowed  fees  for  particular  services  in  addition  to  those  of 
attorneys    generally.*     They    may   also    be    employed    by    the 

fngs   on  recognizances,   five    dotlarg;  By  the  settled  practice  of  the  Unittd 

for  each  deposition   taken  and  admit-  Slalti  courts,  the  district  atlorney  and 

ted  in  evidence  in  a  cause,  two   dollars  assistants  are  permitted  to  attend  before 

and  fiftj  cents.     This  fee  is  allowed  in  the  grand  jurj,  U.  S.  tj.  Kilpatrick,  16 

any  case,  and  it  is   immaterial    before  Fed.  Rep.  765;  and  the  fact  that  a  sten- 

what  officer  the  deposition  was  talcen.  ographer  of  the  district  attorney,  at  the 

Ferguson  v.  Dent  46  Fed.  Rep.  88.  latter'a   request,   attended   before   t  h  e 

1.  U.  S.  R.  S.,  4  857.  grand  jury  and  took  notes  of  the  testi- 

1.  U.  S.  R,  S.,  ^  833.  mony,  Is  no  ground  for  quashing  aii  in- 

5.  U.  S.  R.  S.,  ^  347.  dictment.     IJ,   S.  v.  Simmons,  46  Fed. 
4.  U.  S.  R.  S.,  j  769.  Rep.  65. 

B.  U.  S.  R.  S.,  i  767.  7.  A  special  legislation  exists  affect- 

6.  U.  S.  R.  S.,  i  771.  See  also  U.  S.  ing  certain  stales  in  this  regard.  U.  S. 
R.  S.,  5  838.  R.  S.,  ij  767. 

On  instituting  a  suit  for  the  reco»-  B.  The   district  attorney   is   allowed 

.  cry  of  any  fine,  penalty,  or  forfeiture,  fees  for  attendance   before  a  commis- 

the  district  attorney  is  required  to  Im-  sioner  on  days  when  recognizance  was 

mediately  transmit  a  statement  thereof  taken  and  the  hearing  was  continued; 

to  the  solicitor  of  the  treasury.     U,  S.  and  also  for  attendance  for  the.exam- 

R.  S.,  ^772.  ination  of  poor   convicts  applying  for 

He  is  required,  immediately  after  the  discharge.    Bird  v.  U.  S.,  4s  F'ed.  Rep. 

endof  every  term  of  the  circuit  and  die-  no;  Stanton  -l;  U.  S.,  3;  Fed.  Rep.  259. 

trict  courts,  to. forward  a  report  of  the  He  is  entitled  to  mileage  from  his 

cases  to  the  solicitor  of  the  treasury,  and  place  of  abode  to  the   place  of  any  ex- 

on   October   first   of  each' year,  must  amination  of  a   person   charged   with 

make  a  report  of  the  litigation  in  his  crime,  beforea  commi8Sioner,and  to  his 

dietrict  for  the  year  past.     U.  S,  R.  S.,  fer  diem  for  the  examination  of   such 

4  773.  person   l>efore  such    commissioner  in 

For  returns  to  the  commissioners  of  any   case  where,   in   his  judgment,  it 

Internal  revenue  and  the  various  other  was  necessary  for  him  to  attend,  and 

reports  required,  see   U.  S.   R.  S.,  44  he  aclually  did  attend  such  eiaiiilna- 

774.  77s-  "o"-   U.  S.  V.  Perry,  50  Fed.  Rep,  743. 
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department  of  justice  for  the  performance  of  services  not 
covered  by  their  fees  and  salaries,  as  established  by  law,  and  paid 
therefor.*  They  may  also  collect  their  fees  for  action  taken  on 
the  complaints  of  the  collectors  of  their  districts  as  to  alleged  vio- 
lations of  the  customs  laws,  even  though  no  proceedings  are 
instituted.'  Certain  fees  are  also  allowed  in  other  cases.'  In  gen- 
eral, as  to  the  multifarious  duties  of  the  district  attorney,  it  may 
be  said  that  no  compensation  can  be  allowed,  unless  it  is  expressly 
provided  or  reasonably  implied  from  the  terms  of  the  law  direct- 
ing that  the  services  be  performed.* 

(d)  Aoeoostlng  to  tlie  OoremiiLBnt  uid  Oanpauatlon  to  B«  BMalaad, — The 
district  attorneys  are  required  to  make  a  semi-annual  return  of 
fees,'  and  an  annual  account  of  sums  received  for  their  services  in 
prize  causes,  and  they  can  retain  of  the  latter  amount  a  sum  not 
exceeding  three  thousand  dollars  annually,  in  addition  to  the 
compensation  otherwise  allowed  them.* 

(«)  SpeoUl  Connial  of  tliB  QOTanmwnt. — Special  Counsel  may  be  em- 
ployed   by   the  government   to  conduct   suits    involving  public 

If  the  district  attorney'  in  his  service  (id  ed.),  p.  :8.     As  in  searching  the 

of  the  gOTemment  selectE  routes  which  titles  to  land  purchased  by  the  United 

are    most    convenient    and    practical,  .S'i'ofM  government.     In  such  cases  the 

though  such  routes  are  not  the  shortest,  attorne;>  general   is  invested  with  the 

ret  he  is  entitled  to   mileage  fees.     U.  sole  power  to  fix  fees.    Op.  Atty.  Gen'l, 

S.  V.  Perry,  ,so  Fed.  Rep.  743.  vol.  19,  p.  63. 

Where  a  district  attorne)'  goes  from  3.  Act  of  June  32d,  1874,  ch,  391,  4  15; 

a   place  where   he   is  engaged  in  the  iS   St.   at   L.  186;  Supp.  to   Rev.  St. 

duties  of  his  office  to  a  place   whither  (zd  ed.),  p.  34;  Bashaw  v.  U.  S.,  47 

he  is  officially  called  to  appear   hefore  Fed.Rep.40; /n  r;  AccountofDistrict 

a  commissioner,  where  the  distance  is  Attorney,  13  Fed.  Rep.  26. 

less  than  Trom  his  home  to  the  place  Oommlialoiia    on    eoileoUoM    in    the 

where  the  commissioner  sits,  he  is  en-  revenue  cases  are  allowed.     U,  S.  Rev. 

titled  to  mileage  fees  for  the  distance  St.,  4  S35. 

traveled.     In  Van  Hoorebeke  ,1.  V.  S.,  8.  U.  "S,   R.  S..  «  836;  U.  S.  R.  S.,  4 

46  Fed.  Rep.  456,  the  court,  by  Allen,  827  ;  U.  S.  R.  S.,  j  838. 

J.,  said:   "  If  In  such  cases  the  distance  4.  Hence  he  is  not  entitled  to  fees 

to  the  point  of  examination  has  been  for  services   rendered  in  actions  in Bti- 

greater   than   from   the    place   of   his  tuted  by   him   to  recover  penalties  for 

abode,  the  objection   to  the  allowance  violation  of  Immigration  laws,  where 

of  the  items  might  be  well  founded ;  such  suits  were   finally  compromised 

but  where  there  was  a  saving  to  the  and   dismissed   by    the    government 

government   by    the   course   pursued,  without  an^  judgment  being  rendered 

it  should  not  be   heard   in   the  com-  — there  being  no  statute  giving  fees  In 

plaint."  such  cases.     Bashaw   v.  U.  5.,  47  Fed. 

The  power  to  allow  counsel  fees  re-  Rep.  40. 
sides  in  the  court,  and  allowances  made  Nor  for  services   in  obtaininK  war- 
are  not   subject   to   reduction  by   the  rants  for   the   removal   of   prisoners 
attorney  general  or  any  other  officer  from  one  district  to  another.     Bird  i'. 
of  the  government.     U.  S.  v.  Waters,  U.  S.,  45  Fed.  Rep.  no., 
133  U.  S.  308 ;   Bird  z:  U.  S.,  45  Fed.  6.  U.  S.  R.  S.,  45  833,  834. 
Rep.  no.  t.  U.  S.  R.  S..  *  4647  ;  U.  S.  R.  S., 

Thus  the  accounting  officers  of  the  4  835. 

treasury  have  no  jurisdiction   in  the  As   to   the  district  attorney  for  the 

matter.     Van   Hoorebeke  v.  V.  S.,  46  southern  district  of  ATrw  Turk,  seeU. 

Fed.  Rep.  456;  U.  S.  ».  Waters,   133  S.   R.   S.,  ^   770,  836;  as   to    Ortgon 

"   "   -"  ■    "       /a,  see    0.  r    "    "     ■   "^ 


U.  S.  108.  and  Nevada,  see    U.  S.  R.  S.,  (  837  ; 

1.  Act  of  June  loth,  1874,  ch.—°  ' ^_>-^._-_    ...   ,,    ^    ^      ^ 

iS  St.  at  L.,  p.Ss;  Sup.   to  I 


1.  Actot  June  loth,  1874,  ch.  318,  43!     as     to    California,  see   U,   S.   R.     S., 
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interests.    Such  employment  is  generally  authorized  under  con- 
ditions prescribed  by  statute.* 
/.  Commissioners. — (See  United  States  Commissioners.) 

5.  Seat!  and  Termi. — This  subject  is  treated  in  a  succeeding 
portion  of  this  artifle.* 

6.  Jniiidiotlon — a.  To  What  Cases  It  Extends. — The  cases  ' 
to  which  the  judicial  powers*  of  the  United  States  extend  are 
defined  in  the  constitution.'  They  are  as  follows  :  First,  "  to  all 
cases  in  law  and  equity*  arising  under  this  constitution,''  the  laws 


1.  U.  S.  R.  S.,  44  4648,  4649,  and  44 
363.  364.  365.  366  and  380. 

9.  See  •M/ra,  tbia  title,  the  treatment 
of  the  seTcral  courts  bv  name. 

S.  The  word  "cases  "  meanE  contests 
before  judicial  tribunals,  and  la  sjn- 
on^Finous  with  "suits  "  and  "  actions." 
It  is  narrower  than  "  controversies." 
To  constitute  "  cases,"  there  must  be 
proceedings  in  court  which  are  not 
necessary  to  "controversies."  Home 
Ins.  Co,  V.  North- Western  Packet  Co., 

4.  Judicial  power  is  "the  authoritj 
vested  in  the  judges."  Bouv.  Law  Diet 
The  power  to  exercise  judicial  power  is 
Jurisdiction.  Rhode  Island  v.  Mae- 
sachusetu,  la  Pet.  (U.  S.)  718. 

Jurisdiction  is  also  defined  as  "  the 
power  to  hear  and  determine  a  cause." 
U.  S.  V.  Arredondo,  6  Pet.  (U.  S.)  709. 
To  the  same  effect  is  U.  S.  v.  Crawford, 
47  Fed.  Rep.  561. 

Power  to  examine  claims  In  ex  f  arte 
proceedings  and  report  results  to  a 
government  officer  Is  not  "  judicial 
power,"  in  the  sense  in  which  the  term 
is  used  in  the  constitution.  U.  S.  v. 
Ferreira,  13  How.  (U.  S.)  40.  See 
also  Jurisdiction,  vol.  la.  p.  244. 

B.  U.  S.  Const.,  art.  J,  4  1. 

5.  The  power  to  try  cases  in  law  or 
equity  arises  from  the  constitutional 
provision  only,  and  is  not  derived  from 
sute  laws.  Fitch  it.  Crelghton,  24 
How.  (U.  S.)  IS9;  Parsons  v.  Lyman, 
jBlatchf.  (U.  S.)  178. 

And  a  state  cannot,  by  prescribing 
an  action  at  law  to  enforce  statutory 
rights,  such  as  a  mechanic's  lien,  oust  a 
federal  court,  sitting  in  equity,  of  its 
jurisdiction  to  enforce  such  rights,  pro- 
vided they  Bre  of  an  equitable  nature. 
Sheffield  Furnace  Co.  v.  Witherow,  149 
U.  S.  574.  But  see  Hershberger  v. 
Blewett,  ss  Fed.  Rep.  170. 

The  equitable  jurisdiction  of  the  fed- 
eral courts  is  subject  to  neitlier  limita- 
tion nor  restraint  by  state  legislation, 
and  U  uniform  throughout  the  different 


states.     Mississippi  Mills  r.  Cohn,  ijo 
U.  S.  20J. 
But  although  this   power  cannot   be 

restrained  by  state  statutes  giving  ex- 
clusive jurisdiction  to  a  particular 
court,  the  rights  of  the  parties  are  to  be 
ascertained  by  the  laws  of  the  state. 
Bellows  V.  Sowles,  53  Fed,  Rep.  5:8. 

The  rights  of  parties  as  given  or  re- 
stricted by  the  exclusive  jurisdiction  of 
state  probate  courts  are  fully  recog- 
nized by  the  federal  courts,  and  the  lat- 
ter, sitting  as  courts  of  equity,  will  not 
assume  jurisdiction  of  the  settlement  of 
an  estate,  where  the  state  statutes  re- 
strict such  settlements  exclusively  to 
the  probate  courts.  Sowles  v.  St.  Al- 
bans First  Nat.  Bank,  54  Fed.  Rep.  564. 

The  probate  court  of  the  Choctaw 
Nation  has  no  equity  powers,  and  hence 
a  suit  to  enforce  an  equitable  lien  or 
mortgage  upon  personal  property,  cre- 
ated by  an  agreement  01  the  parties, 
against  the  estate  of  an  intestate,  which 
is  of  purely  equitable  jurisdiction.  Is 
properly  brought  in  the  Vniled  States 
clrcalt  court  In  the  Indian  Territory. 
Riddle  1:  Hudgins,  58  Fed.  Rep.  490. 

In  order  to  ascertain  whether  a  suit 
is  at  law  or  In  equity,  the  law  of  the 
state  is  disregarded.  If  it  was  origi- 
nally a  common-law  proceeding,  it  is 
such  now,  even  though  it  be  a  case  re- 
moved from  a  state  court  under  whose 
practice  equitable  relief  might  have 
been  granted,  had  the  suit  not  been  re- 
moved. Potts  V.  Accident  Ins.  Co.,  35 
Fed.  Rep.  566. 

Jurisdiction  in  equity  must  be  given 
by  law;  it  cannot  be  conferred  by  con- 
sent. Elgin  V.  Marshal,  106  U.  S.  578 ; 
Citizens' Street  R.  Co.  i>.  City  R.  Co., 
56  Fed.  Rep.  746. 

7.  In  determining  jurisdiction  under 
this  clause,  it  is  necessary  lo  look  only 
to  the  subject-matter ;  the  citizenship  of 
the  parties  is  immaterial.  Home  Ins. 
Co.  V.  Korth- Western  Packet  Co.,  32 
Iowa  333;  Hodgson  v.  Mlllward,  3 
Grant's  Cas.  (Pa.)  418. 
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of  the  United  States  *  and  treaties  made,  or  which  shall  be  made, 
under  their  authority."  Law  and  equity  are  thus  recognized  as 
two  complete  systems.  In  the  United  States  courts,  each  is  kept 
distinct  from  the  other.    The  union  practice  under  state  codes  is 

The  fact  that  a  single  queition  de-  use  without  duacompensalion.presenU 

pendent  on  the  constilullon  or  a  law  or  no  federal  question.     Smith  v.  Bivens, 

treaty  of  the  United  Stalei  ie  involved,  56  Fed.  Rep.  351. 

makes  a  case  cognizable  bj/  the  federal  In  a  caee  in  which  the  federal  courts 

courts,  and  It  is  immaterial  that  other  assumed  jurisdiction  on  account  of  the 

questions  dependent  on  general  princi-  alleged  invalidity  of  a  state  law  as  being 

-' "■' --'--involved,     Toledo,  opposed    lo    the  Constitution    of   the 

, .  Uniled  Slates,  the  federal  queslion  be- 

Fed.  Rep.  746;  51  Am.  &  Eng.  R.  Cas.  came  eliminated.     It  wa£  held  that  the 

J93;  39  Ohio  L.J.  3J3.  jurisdiction  of  the  court  having  once 

If  the  legislation  of  a  state  Is  in  con-  attached,  the  court  could  retain  the 
l!ict  with  the  Constitution  of  the  f^'oi'/f  if  case  for  the  consideration  of  the  ques- 
Staffs,  the  officers  of  the  state  ma^  be  tlon  as  to  whether  the  state  law  was  in 
enjoined  from  acting  in  obedience  accordance  with  the  state  constitution. 
thereto.  Blavbrook  v.  Owenstioro,  16  Omaha  Horse  R.  Co.  f.  Cable  Tram- 
Fed.  Rep.  397.  Thus  the  UaiUd  States  Way  Co.,  3a  Fed.  Rep.  727. 
courts  may  entertain  actions  involving  Where  it  is  sought  to  be  shown  in  a 
the  validity  of  state  taxes  claimed  to  be  federal  court  that  a  state  law  impairs 
In  violation  of  the  federal  constitution,  the  obligation  of  the  contract  sued  on, 
the  citizenship  of  the  parties  thereto  the  fact  that  the  supreme  court  of  the 
t>eing  immaterial.  U.  S.  Express  Co.  state  has  held  the  act  void  on  that 
i\  Allen,  39  Fed,  Rep.  713.  ground,  does  not  affect  the  jurisdiction 

A  federal  question  may  be  presented  of  the  federal  court.  Sawjer  v.  Con- 
as  to  whether  a  reservation  in  acharter  cordia  Parish,  4  Woods  (0.  S.>  373. 
of  a  corporation  is  operative  to  prevent  The  federal  courts  have  no  jurisdic- 
sulnequent  legislation  aifecting  such  tion  of  actions  relating  to  violations 
charter  from  violating  the  prohibition  of  a  state  law  or  constitution  by  the 
inthetynf/A/^/a/rjConstitutionagalnst  officersofa  atate.  which  do  not  aff'ect 
the  impairment  of  the  obligation  of  rights  granted  or  secured  under  the 
contracts.  Citizens'  Street  R.  Co,  v.  federal  laws  or  constitution.  Berton- 
Memphls,  S3  Fed.  Rep.  715.  neau  r.   Board    of   Directors,    etc.,    3 

Wherever,  upon  the  record  consid-  Woods  (U.  S.)  177. 

ered  as  a  whole,  there  appears  to  be   a  The   decision   of  the   United  States 

controveriy  involving  the  constitution  Supreme  Court  as  to  the  constitution- 

or  laws  of  the  United  States,  the  fed-  alitj' of  an  act  of  Congress,   is  binding 

cral    courts    have   jurisdiction.      Van  on  state  courts.  Burwell  v.  Bugcss,  3a 

Allen  f.  Atchison,  etc.,  R.  Co.,  I   Mc-  Gratt.  (Va.)  472. 

Crary   <U.   S.)   598.     And   see   Santa  1.  As,  for  inst 

Ana  Water  Co,  f.  San   Buenaventura,  shal's  bond.     Bachrack  v.  Norton,  131 

S6  Fed.  Rep.  339.  U.  S.  337;  Feibelman  v.  Packard,  109 

A  suit  arising  out  of  the   seizure  of  U.S.  421, 

the  plaintiff's  property  under  color  of  a  But  a  question  as  to  the  titleof  public 

state  law,  which  Is  claimed  to  be  in  vio-  land   claimed  under  a   statute   of  the 

lalion    of    the    federal    constitution,    is  United  States  does  not  fall  within  the 

within  the  jurisdiction  of  the    United  jurisdiction  of  the  federal  circuit  court. 

States  courts,  and  the  question  of  juris-  unless  it  involves  the  construction  of  a 

diction  is   sufficiently   presented  by   a  federal  statute.    Theurkauf  t:  Ireland, 

demurrer,  there  being  no  necessity  for  37  Fed.  Rep.  769. 

the  defendant  to  set  up,  In  answer  to  An  action  on  a  judgment  recovered 

the  charges  of  seizure  and  the  uncon-  in  a  United  Stales  court  is  not  nece«- 

stitutionality  of  the  law,  that  the  cir-  sarily  a  suit  arising  under  the  laws  of 

cum  stances' we  re  such  as  to  bring  such  the  United  States.    Provident  Sav.  L. 

eeixure   within  the  terms  of  the  state  Assur.   Soc.   f.  Ford,  114   U.  S.   635. 

Ian.     Booth  i<.  Lloyd,  33  Fed,  Rep.  J93.  Neither  does  a   case   arise  under  the 

But  a  claim  that  a  state  statute   vio-  United  Stales  laws  simply  because   a 

lates  the  state  constitution  against  the  federal   court  ha*   decided  in  anoihcr 

taking  of  private  property  lor  public  suit  the  questions  of  law  which  are  in- 
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not  regarded/  and  only  the  forms  of  actions  and  defenses  in  cases 
of  each  kind  are  allowed,  which  belong  properly  to  it.     No  actions 

other  than  legal  or  equitable  can  be  heard.*  The  judiciary 
department  of  the  United  States  is  the  final  expositor  of  the 
constitution  as  to  all  questions  of  a  judicial  nature,  and  of  the 

volved  in  It.      Leather  Manufacturers'  to  pa ji  toward  the  bank's  liabilities,  the 

Bank  v.  Cooper,  no  U.  S.  778.  National  Banking  Act  not  having  im- 

But  wliere  a  plaintiff's  title  rett»  upon  posed  the  dut/  of  seeing  to  such  rcg- 

the  Talidity  of  a  lien  claimed   to   have  istry  on  t  h  e  assignee,     Le  Sassier  if. 

been   acquired    under   a  judgment   of  Kennedy,  123  U.  S.  531. 

«  federal  court,  the  disposition  of  the  But  telegraph  companies  which  have 

issue   depends   upon   the   laws   of  the  accepted  the  provisions  of  the  Act  of 

United    States    and    the   rules   of  its  Congress  of  July  2»,\\i,   1S66.  and  put 

couriK,  and  a  federal  court  has  jurisdic-  their  lines  at  the  service  of  the  United 

tion.     Cooke  v.  Avery,  147  U.  S.  375.  Statea,  giving  precedence  to  its  me«- 

When  it  ii  apparent  that  a  case  de-  sages,   tiecome   agents  of  the  govem- 

pends  on  the  construction  of  a  law  of  ment,  entitled  to  seek  relief  in  the  cir- 

the  (/HiYerf  ^Cn/M,  and  the  complainant  cult  courtln  all  matters  affecting  their 

invokes  its  aid,  a  federal  court  has  ju-  existence  as  such  agents.     Western  U. 

Tisdiction.     Richards  v.  Rock  Kapids,  Tet.   Co.   v.   Charleston,   56   Fed. 

■31  Fed.  Rep.  505.  Rep.  339. 

A  suit  to  enjoin   the  state  treasurer  The  federal  courts  having  taken  juris- 

from  paring  over,  and  an  agricultural  diction  under  this  clause  of  the  consti- 

coUege  from  demanding,  a  certain  sum  tution,  may  retain  the  case  for  the  de- 

payabte  under  the  act  of  Congress  for  termination   of  issues   which   would 

tlie  endowment  of  agricultural  colleges,  otherwise  be  triable  by  the  state  courts, 

and  to  have  the  same  payable  to  the  but  cannot  extend  their  jurisdiction  to 

complainant  college,  arises  under  the  other  issues  raised  by  a  supplemental 

laws  of  the  United  Slates  and  Is  cog-  bill  Uted  after  the  original  case  has  been 

niiable   In   the    United  States  circuit  decided.   Omaha  Horse  R.  Co.  v.  Cable 

court.     Brown    University  n.    Rhode  Tram- Way  Co.,  33  Fed.  Rep.  68g. 

Island    College   of  Agricultural,   etc.,  1.  Thus,  although  state  practice  al- 

Arts.,  56  Fed.  Rep.  55.  lows  the  mingling  of  law  and  equity  to 

A   case   arises   uncfer  a   law  of  the  the  same  proceeding,  the  L'lii/et/ lS'/d/m 

United  States,  whenever  that  law  is  courts  sitting  In  that  state  will  not  fol- 

the  bails  of  the  right  or  privilege,  or  low  it     Shuiord  v.  Cain,  i   Abb,  (U. 

claim  or  protection,  or  defense,  of  the  S.)  303. 

party,  in   wliole  or  in  part,  by  whom  A   state   statute   allowing  equitable 

it  Is  set  up.     Lowry  v.  Chicago,  etc..  defenses  to  be  entertained  in  an  action 

R.  Co.,  46  Fed.  Rep.  83;  Tennessee  «.  at  law,  will  have  no  effect  on  a  suit  in 

Davis,  100  U.  S.  isl-  «  United  States  court  sitting  In  that 

Where  an  action  is  brought  against  a  state,    Herklotz    v.   Chase,   33   Fed, 

receiver  of  a  railroad  under  the  Act  of  Rep.   433;  Burnes   v.  Scott,  117  U.  S. 

Congress  of  March  3d,  1887  (24  St.  at  5S2 ;  neither  will   one   abolishing  the 

L.  55J,   ch.  373J,  as   amended  by   the  distinction   between   legal  and  equita- 

act  of  Aug.  13th,  1888  [35  St.  at  L.  433,  hie  actions.     Duncan   v.  Greenwalt,  3 

436,  ch.  866),  which  allows  a  receiver  McCrary   (U.  S.)   378;  Foster's   Fed- 

of  a    United  States  court  to  be  sued  eral  Practice,  vol.  1,^4  (2d  ed.) ;  Ben- 

wilhout  leave  of  the  court,  the  suit  is  nett  v.  Butterworth,  11   How.   (U.  S.) 

one  arising  under  the  constitution  and  669;  Jones  v.  McMasters,  20  How,  (U. 

iaiti  o(  the  United  Stales.     Teitas,  etc.,  S.)8;  Thompson  ii.  Central  Ohio  R. 

R.  Co.  V.  Cox,  145  U.  S.  593-  Co..  6  Wall.   ( U.   S.)   134;  Walker  v. 

On  the  ground  that  a  suit  has  arisen  Dreville,  12  Wall.  (U.  S.)  440. 

under  the  laws  of  the   United  States,  S.  Thus   they   have   no   jurisdiction 

the  United  States  court  cannot  enter-  upon  the  subject  of  divorce,  or  for  an 

tain  a  suit   brought  by  an  assignor  of  allowanceofallmony.either  asan  orig- 

national  bank  stock  to  recover  from  his  inal  proceeding  in  chancery,  or  as  an 

assignee  the  amount  which  he  was  com-  incident  to  divorce  a  vinculo,  or  horn 

pelled,  through  the  failure  of  such  as-  bed  and  board.     Barber  r.  Barber,  31 

s^nee  to  properly  register  the  transfer.  How.    (U.    S.)    582.     They    neither 
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national  legislation  in  general.'  Its  jurisdiction  extends  over  these 
matters  whether  the  controversy  in  which  they  arise  be  in  federal 
or  in  state  courts.* 

Second.  "  To  all  cases  affecting  ambassadors  and  other  public 
ministers  and  consuls."* 

Third.  "  To  all  cases  of  admiralty  and  maritime  jurisdictioni"* 
Jurisdiction  over  admiralty  proceedings  is  thus  included  in  the 
constitutional  grant,  and  cannot  be  enlarged  or  affected  by  subse- 
quent legislation,  although  the  modes  of  its  exercise  may  be  pre- 
scribed.^ This  grant  of  admiralty  jurisdiction  is  exclusive,*  but 
as  it  depends  upon  forms  of  procedure  and  not  upon  the  reme- 
dies applied,  it  often  happens  that  the  state  courts  may  have  cog- 
nizance of  proceedings  at  comnion  law  or  chancery  looking  to  the 
same  result.  But  of  admiralty  proceedings  proper,  the  state  tri- 
bunals have  no  jurisdiction.' 

Fourth.  "To  controversies  to  which  the  United  States  shall  be  a 


1.  I  (Cent'g  Com.,  lecture  14.  p.  196.  is    not    taken    aw&j  by   the  fact  that 

9.  Coolej  on  Constitutional  Limita-  courts  of  common  law  have  concurrent 

tlons  (4th  ed.),  p.  13 ;  Colder  v.  Bull,  3  jurisdiction  in  certain  matlerB.     War- 

Dall.  (U.  S.)  399;  Dartmouth  College  ing  v.  ClarVe,  5  How.  (U.  S.)  441. 
ir.  Woodward,  4   Wheat.   (U.S.)  625;         fifi/erf  5(a/«  admiralty  courts  have 

Yazoo,   etc.,    R.   Co.  v.  Thomas,   133  jurisdiction  of  petitory  as  well  as  mere 

U.   S.    174,     But  the  question  arising  poBsessory  actions.     Ward  v.  Peck,  18 

must  be    a    genuine   federal  question.  How.  (U.  S.)  367. 


Spears  in  a  suit  In 
ere  an  attempt  ii 
made  to  enforce,  on  the  part  of  a  statt 
court,  rights  under  a  judgment  of  t 
United  States  coart.  Carson  v.  Dun- 
ham, 131  U.  S.  431. 

To  give  jurisdiction,  It  must  appeai 
that  the  decision  of  a  federal  question     ton,  1  Pet.(U.S.)  j 
was  necessary  to  the  determination  of        State  law  has  no  effect 
the  cause  in  the  state  court.     Citizens'    eratlon  of  admiralty  cas 
Bank  V.  Board  of  Liquidation,  98  U.     Camors,  11^  U.  S.  361. 
S.  140.  -0.  The    St.   Lawience, 

And  the  federal  court  will  not  review     S.)  531. 


Admiralty  jurisdiction  can  be  exer- 
cised in  the  states  in  those  courts  only, 
which  are  established  in  pursuance  of 
the  third  article  of  the  constitution  ;  but 
the  same  limitation  does  not  extend  to 
the  territories  and  their  courts.  Amer- 
"ns.  Co.  Ti.  356  Bales  of  Cot- 


;  Black   (U. 


the  decision  of  a  state  court,  unless  the 
question  of  federal  law  was  actually 
presented  to,  and  decided  by,  the  state 
court.  Santa  Cnii  Co.  v.  Santa  Cruz 
R.  Co.,  Ill  U.S.  361. 

8.  Construed  in  Dawis  v.  Packard,  7 
Pet.  (U.  S.)  176.  The  subject-matter 
of  the  controversy  is  immaterial.  Home 
Ins.  Co.  V.  North- Western  Packet  Co., 
33  Iowa  313. 

t.  A  case  in  admiralty  is  not  one 
arising  under  the  constitution  and  laws 
of  the  United  Slaiei.  The  clause 
granting  jurisdiction  In  such  cases,  and 
that  giving  jurisdiction  in  admiralty 
cases  are  separate  and  distinct,  and 
each  exclusive  of  the  other.  American, 


6.  The  Moses  Taylor  v.  Hammons, 
4  Wall.  (U.  S.)  411.     See  also  Adui- 

7.  Home  Ins.  Co.  v.  North-Westem 
Packet  Co.,  33  Iowa  333.  Both  com- 
mon-law courts  and  courtsof  admiralty 
have  concurrent  jurisdiction  of  bills  of 
Jading,  policies  of  marine  insurance, 
charter  parUes,  and  shipping  arttclea. 
Albany  City  Ins.  Co.  v.  Whitney,  70 
Pa.  St.  348. 

This  want  of  jurisdiction  In  admi- 
ralty does  not  preclude  a  suit  under 
state  law  to  recover  for  an  injury  to  a 
dredge.  Walter  t'.  Kierstead,  74  Ga.  18. 

The  exercise  of  admiralty  jurisdic- 
tion by  United  Stlitei  courts  does  not 


sasiGoOi^le 


PnlM  ftotM  UNITED  STA  TES  COURTS,      Ooarti  is  8«nmL 

party."*  The  government  being  sovereign,  no  suit  can  be  main- 
tained against  it  without  its  consent*  When  this  consent  is 
given,  the  suit  can  only  be  maintained  in  the  court  designated, 
and  under  the  conditions  and  regulations  prescribed,  by  Congress.* 
Fifth.  "  To  controversies  between  two  or  more  states."  The 
state  must,  in  order  to  come  within  this  clause,  be  either  a  tech- 
nical party  to  the  record  or  else  the  substantial  party  in  interest.* 
"  Between  a  state  and  citizens  of  another  state."'  As  the  judi- 
cial power  stood  originally,  it  extended  to  suitsagainst  a  state  by 
citizens  of  another  state,  or  by  citizens  or  subjects  of  any  foreign 
state.*  This  was  subsequently  changed  by  the  Eleventh  Amend- 
ment, which  provides  that  "The  judicial  power  of  the  United 
States  shall  not  be  construed  to  extend  to  any  suit  in  law  or 
equity,  commenced  or  prosecuted  against  one  of  the  United 
States  by  citizens  of  another  state  or  by  citizens  or  subjects  of 
any  foreign  state."' 

depend  at  all  upon  the  retidence  orcitl-  litigants.   U.  S.  v.  Ingate,  48  Fed.  Rep. 

lenshlp    of  the   parties.     Peyroux    v.  151 ;  U.  S.  v,  Beebee,  17  F«d.  Rep.  40. 

Howird,7Pet.(U.S.}34i:TheGenesee  A  »uit  against    the   gov«mnient   to 

Chief  «.   Fitihugh,   ii    How.    (U.  S.)  determine  questions  of  title  under  the 

441,  453.  land  iBwa,  cannot  be  maintained   in  the 

At  a  general  rule,  where  the  only  courts,  for  Congress  has  never  given  the 

question  In  a  salvage  suit  is  as  to  the  courts   power   or  jurisdiction  to  pass 

rate  of  reward,  and  the  salved  property  upon  questions  of  title,  where  there  is  a 

is  within  the  jurisdiction  of  the  court,  controversy  between  a  person  claiming 

a  court  of  admirally,   In  this  country,  title  under  the  lawsof  the  United  Slates 

notwithitandlng  that  all  the  parties  are  as  against  the  government  itself.  U.  S. 

foreigners,  will  entertain  the  suit.     But  v.  Jones,  131  U.  S.  i. 

in  its  discretion  itmay  remitthe  parties  4.  As  a  suit  against  the  governor  of 

to  their  home  fonim,  and  if  the  facts  astate,  as  such.     Governor  v.  Sundry 

are  of  a  nature  to  be  more  properly  in-  African  Slaves,  i  Pet.  (U.  S.)  114. 

quired  Into  by  the  foreign  courts,  the  B.  But   the   suit   must   not  be   for  a 

court    will    not    exercise    jurisdiction,  mere   penalty   imposed   by   state   law. 

One  Hundred  and  Ninetv-Four  Shawls,  Thus,  the  United  States  courts  have  no 

I  Abb.  Adm.  317.     And  the  rule  Is  the  jurisdiction  of  an  action  brought  by  a 

same  as  to  maritime  matters  generally,  state  against  an  Insurance  company  of 

The  Bee,  l    Ware   (U.   S.)   336;   The  another  state,  upon   a  judgment  for  a 

Bark  Havana,!  Sprague  (U.  S.)403;  penalty  imposed  by  statute  by  the   first 

Mason  v.  The  Blalrcau,  a  Cranch  (U.  state,     Wisconsin  v.  Pelican  Ins.  Co., 

S.)  164.     And   in   cases   in  which   the  127  U.  S.  365. 

parties   are  citizens   of  the   same   for-  Suits  in  which  a  state  is  a  parly  are 

eign  country,  the   court  will  give  no  not   exempted   from   the   operation  of 

further  remedy  than  the   party  would  that  portion  of  the  federal  constitution 

have  posaessed  In  the  foreign  jurisdic-  (U.  S.  Const.,  art.  3,   I)  l),  which  ex- 

tion.     The  Infanta,  Abb.  Adm.  363.  tends  the  judicial  power  of  the  United 

1.  Where  the  United  Stales  imic  w\  States  to  all  cases    arising   under    the 

plaintiff,  all  suits  should  be  in  its  name,  constitution   and   laws   of  the    United 

unless  Congress  orders  otherwise.  Ben-  States.   Ames  v.  Kansas,  ill  U.  S.  449; 

tonr.  Woolsey,  II  Pet.  (U.  S.J  37.  Kansas  Pac.  R.  Co.  t^.  Kansas,  iii  U. 

I.   U.  S.  V.  Lee,  106  U.  S.  196.  S.  449. 

I.  U,  S.  V.  Lee,  106  U.  S.  196;  Com'rs  e.  i  Kent's  Com.,  lecture  14,  p.  396. 
of  Sinking  Fund  v.  Buckner,  48  Fed.  T.  The  Eleventh  Amendment  pro- 
Rep.  533.  See  United  States.  hibita  suits  wherein  a  state  is  a  nom- 
When  the  United  States  voXun^riyy  inal,  defendant,  and  also  suits  against 
appears  inacourt,it  at  the  same  time  its  officers, agenta,and  representatives, 
voluntarily  submits  to  the  law,  and  where  the  state,  though  not  named  aa 
places  Itself  upon  an  equality  with  other  the  defendant,  is  the  reel  party  against 
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"  Between  citizens  of  different  states."  *  In  order  to  give  juris- 
diction  to  the  United  States  courts  under  this  clause,  the  fact  that 
the  parties  are  citizens  of  different  states  must  affirmatively  ap- 
pear on  the  record.^     The  warrant  of  jurisdiction  must  be  clearly 

whom  relief  is  e eked,  and  the  judg-  court,  it  can*aUo  be  maintained  b; 

ment  will  operate.     Chicaepo,  etc.,  R.  original  proceBS  in  the  federal  courts, 

Co.  V.  Dey,  35   Fed.  Rep.  866;  In   re  where  the  parties  are  dtiiens  of  differ- 

Ayres,  113  U.  S.  443.     But  it  must  be  ent    Btates.      Chicot   Countj  v.  Sher- 

an  actual,  substantial   partj.     Osborn  wood,  14S  U.  S.  539. 

V.  Bank  of  U,  S„  g  Wheat.  {U.  S.)  831.  The  citiienshlp  which  determines  the 

The  Uiited  Statei  court  may  grant  jurisdiction  of  a  federal  court  in  regard 

an  Injunction  restraining  the  railroad  to  mortgaged  property   is  that  of  the 

commissionerB  oF   a  state  from  enforc-  mortgagee,  and  not  of  the  beneticiaries 

Ing  a  schedule  of  rates  in  pursuance  of  in  the  mortgage,  since  they  are  repre- 

a    statute   claimed   to  be    unconstilu-  sented   by   the  mortgagee.     Morris  v. 

tional,  such  a  suit  not  being  against  a  Landaer,  54  Fed.  Rep.  13. 

State  nominally  or  actually,  and,  there-  Bllbct  of  State  Lawa  on  Jnrladietlon. — 

fore,  not  in  conflict  with  the  Eleventh  The  jurisdiction  of  federal  courts  over 

Amendment.     Chicago,  etc.,  R.  Co.  f.  controve re les  between  citizens  of  differ- 

Dej-,  3^  Fed.  Rep.  &66.  ent  states  cannot  be  impaired  bj  stale 

The  inhibition  applies  only  to  citi-  laws  prescribing  the  modes  of  redreai 

zens  or  subjects,  and  does  not  extend  in  their  courts,  or  regulating  the  distri- 

to    fluits    by     a    stale,  or    by    foreign  bulion  of  their  judicial  power.     Chicot 

powers.     1    Kent's    Com.,  lecture  14,  County  v.  Sherwood,  148  U.  S.  539. 

p.  197.  Common -Law  TTKde-XaTk. — The  fed- 

1.  The  improper  joinder  of  parties  in  eral  courts  have  no  jurisdiction  of  an 
a  suit  in  a  United  Slates  court,  as  ir  action  for  the  infringement  of  a  corn- 
citizens  of  the  same  state  with  the  mon-law  trade-mark  between  citizens 
plaintiff  be  made  defendants  in  a  bill  of  the  same  state.  Prince's  Metallic 
■with  citizens  of  another  state  properly  Paint  Co.  v.  Prince  Mfg.  Co.,  33  Fed, 
made   defendants,   will   not   affect   the  Rep.  493. 

jurisdiction  of  thecourt,as  between  the  9.  Scott  v.  Sandford,  19  How.  (U. 

parties  properly  before  it.     Corneal  v.  S.)  393;  Ex  f.  Smith,  94.  U.  S.  455; 

Banks,  10  Wheat.  (U.  S.)   181.     ,  Halsted  v.  Buster,  119  U.  S.  341 ;  Im- 

Thus,  ^   writ  issued   from  a  circuit  perlal    Refining    Co.   -v.   Wyman,   38 

court    against  A  and  B,  was  returned  Fed.  Rep.  574;  Mansfield,  etc.,  R.  Co. 

executed   as  to   A  and  iioir  m^  as  to  B.  v.    Swan,    mi    U.   S.   379;   Kempe  v. 

The  declaration   alleged  citizenship  of  Kennedy,  5  Cranch  {U.  S.)  185;  Pitts- 

the  plaintiff  in  jVew  ror^  and  ofA  in  burgh,  etc., R,  Co.  f.  Ramsey,  aa  Wall. 

Ohio,  i^ing  silent  as  to  that  of  B.    It  (U.  S.)  321 ;  Boyce's  Manual  of  Prac- 

was  held  that  the  court  had  jurisdiction,  tice  in  U.  S.  Circuit  CourU  (1869),  p. 

Morrison  v.   Bennett,   i    McLean   (U.  ai;  Briges   v.  Sperry,  95   U.  S.  401; 

S.)  330.  Smith  V.  Sun  Printing  &  P.  Assoc,  55 

And  where  a  bill  Is  filed  by  the  bene-  Fed.  Rep.  140. 

ficiary  of  a  trust  10  remove  a  cloud  upon  The  consent  of  parties  will  not  give 

the  trust  property,  the  jurisdiction  of  jurisdiction,  but  they  may  admit  facts 

the  federal  court  is  not  ousted  by  the  showing    jurisdiction.     Pittsburgh, 

fact  that  the  be ne&ciaries,  residents  of  etc.,  R.  Co.  r.  Ramsey,  m  Wall.  (U. 

the  state  in  which  the  suit  is  brought  S.  )  323. 

and  in  which  the  defendants  are  citi-  The  fact  of  citizenship  need  not  be 

zens,  are  not  made  parties.     Bowdoin  pleaded;  it  is  sufiicient   if  it  appears 

College  V.  Merritt,  54  Fed.  Rep.  55.  in  the  record,  but  this  does  not  include 

Although  a  partnership  is  authorized  papers  merely  copied  into  the  tians- 
by  the  laws  of  a  slate  to  sue  In  its  part-  cripl,  which  do  not  make  a  part  of 
nership  name,  it  is  not  a  citizen  of  the  the  record  by  bill  of  eKceptlons,  or  by 
state  so  as  to  give  the  federal  courts  an  orderof  thecourt  referring  to  them, 
jurisdiction  in  the  absence  of  citizen-  or  by  some  other  legal  mode.  Rob- 
ship  in  the  state  of  component  partners,  erlson  ti.  Cease.  97  U.  S.  646;  Denny  v. 
Camegia  v.  Hulbert,  10  U.  S.  App.  Pironi,  140  U.  S.  121. 
454;  3  C.  C.  A.  391;  53  Fed.  Rep.  10.  The  courts  of  the  Umiled  SiaUs.^x- 

If  a  suit  can  be  maintained  in  a  state  ing  of  limited  but  not  of  inferior  juris- 
686 
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shown.*  An  allegation  of  residence  would  be  insufficient.^  The 
provision  must  be  taken  literally,  and  the  citizen  of  a  territory 
has  no  standing  in  court  under  this  grant  of  jurisdiction ;'  nor 
has  a  citizen  of  the  District  of  Columbia;  *  nor  the  next  friend  of 
an  insane  plaintiff,  on  the  ground  of  the  difference  of  citizenship 
between  such  next  friend  and  the  defendant,  the  real  plaintiif  and 


diction,  their  proceedings  are  not  nulli- 
ties, though  their  juritdiction  does  not 
appear  on  the  record.  Until  revereed, 
their  proceedings  are  conclusive  evi- 
dence between  parties  and  privies;  but 
if  tlieir  jurisdiction  does  not  appear  of 
record,  (hey  are  erroneous  and  may  be 
reversed.  M'Cormick  i'.  SulUvant,  lo 
Wheat.  (U.  S.)  102  ;  Reed  z:  Vaughan, 
15  Mo.  137;  SS  Am.  Rep.  133;  Kempe 
u.  Kennedy,  5  Craiich  (U.  S.)  185; 
Skillern  i>.  Mav,  6  Cranch{U.S.) 
367. 

Where  the  record  does  not  show  ju- 
risdiction, and  the  fault  reals  upon  the 
plaintiff,  the  supreme  court  will  re- 
verse judgment  in  his  favor  at  his  cost. 
Halsted  -o.  Buster,  119  U.  5.  341. 

There  Is  nothing  in  ihe  Fourteenth 
Amendment  to  the  federal  constitution 
which  makes  the  mere  allegation  of 
residence  sufficient  to  establish  juris- 


be  considered  as  admitted,  although  no 
other  evidence  of  citizenship  is  offered. 
Webb  V.  Powers,  1  Woodb.  &  M.  (U. 


court  of  the  county  where  the  lands 
were  situated.  De  Forest  v.  Thomp- 
son. 40  Fed.  Rep.  jni- 

An  averment  Of  citizenship  In  the 
first  count  is  sufficient  to  give  jurisdic- 
tion to  a  federal  court,  though  no  such 
auction  is  made  in  the  other  counts 
of  the  declaration.  Jones  v.  Healon,  1 
McLean  (U.  S.)  317. 

When  it  appears  that  the  parties  are 
citizens  of  the  same  state,  and,  therefore, 
that  the  federal  court  has  no  jurisdic- 
tion, the  court  may  direct  pleadings  to 
be  filed  in  order  to  settle  the  question  not  maki 
before  raising  tlie  issue  and  proceeding 


are  citizens  of  different  states,  the  c< 
has  jurisdiclion,  unless  it  be  ousted  by 
denial  of  the  citizenship  of  either  party, 
as  alleged,  and  proof  that  such  citizen- 
ship does  not  exist ;  but  this  exception 
must  be  taken  by  plea  in  abatement,  or 
it  will  not  avail.  Wood  v.  Mann,  t 
Sumn.  (U.  S.)578. 

a.  Rotwrtson  v.  Cease.  97  U.  S.  646  ; 
Everhart  1:  Huntsvllle  College,  i»o  U. 
S.   323  j   Menard   v.   Goggan,    I3i    U. 

s.  nv 

An  averment  in  the  record  that  the 
parties  are  "of"  or  are  "  Inhalrftanta" 
or  "  residents"  of  different  states  is  not 
sufficient  to  show  jurisdiction.  The 
record  must  allege  that  the  parties  are 
"citizens"  of  different  states.  Wood 
V.  Wagnon,  2  Cranch  (U.  S.)  1;  Cat- 
lett  V.  Paclflc  Ins.  Co..  1  Paine  (U.  S.) 

594;  Turner  i>.  Bank  of  North  America, 

IS  of  cflfferent    4  Dall.   (U.  S.)   8;  Mossman  v.  Hig- 

Ein6on,4  Dall.  [U.  S.)  II  ;  Binghamu. 

Cabot,  3  Dall.  (U.  S.)  383;  Aber- 
cromble  v.  Dupnis,  1  Cranch  (U.  S.) 
343  ;  Capron  v.  Van  Noorden,  1  Cranch 
(U.  S.)  126;  Course  v.  Stead,  4  Dall, 
(U.S.)  23;  Wood  V.  Mann,  1  Sumn. 
<U.  S.)  181. 

a.  Wataon  :■.  Brooks,  8  Sawy.  (U. 
S.)  316;  Corporation  of  New  Orleans 
V.  Winter,  1  Wheat.  (U.  S.)  91. 

In  an  action  brought  in  a  territorial 
court  where  both  defendants  are  citi- 
zens of  the  territory,  and  the  two 
plaintiffs  are  respectively  citizens  of  a 
state  and  another  territory,  the  admis- 
ion  of  both  territories  as  states  will 
"controverEv  be- 
Ifferent    1 


with  the  suit.    Gribble  v.  Pioneer  Press  Dunton  t'.  Muth,  45  Fed.  Rep.  390. 

Cot  15  Fed.  Rep.  689.  The    Uaitrd  States    courts  have    no 

1.  0,  S.   I'.  Town- Maker,   Hempst.  jurisdiction  over  actions  between  alien 

{  U.  S.)  304 ;   U.  S.  V.  Alberty,  Hempst.  and  alien,  where  the  question  of  juris- 

(U.S.)  444.  diction  turns  on   citizenship.     Orosco 

Where  the  bill  alleges  the  plaintiffs  v.  Gagliardo,  32  Gal.  83. 

to  be  Citiietw  of  the  UniUd  Slates,  wA  *..  Vasse  i^.  Mifflin,  4  WaEh.(U.  S.) 

this  U  not  denied  in  the  answer,  it  must  519. 
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the  defendant  being  citizens  of  the  same  state.'  LQcewbc  in  suits 
by  executors  and  Mminiatratois,  the  citizenship  of  these  repre- 
sentatives determine  the  question  of  jurisdiction,  and  not  that  of 
the  testator  or  intestate  respectively.*  Corporations  are  citizens 
of  the  states  which  created  them.'  And  although  recognized  by 
other  states,  and  allowed  to  do  business  therein,  they  still  remain 
citizens  of  the  state  to  which  they  owe  their  existence.*    The 

I.  Wiggins  V.  Betbune,  19  Fed.  Rep.  in  tbe  federal  courts  for  the  other  itatc, 

51.  it  being  a  cidzen  of  that  state  for  tke 

t.  Continental  Ins.  Co.  v.   Rhoadi,  purposes   of  the   suit.      Page  •v.   Fall 

119  U.  S.  237  ;  ChildreH  w.  Emor^,  8  River,  etc.,  R.  Co.,  31   Fed.  Rep.  357. 

Wheat.  (U.  S.)  641;  Dodge f.  Perkins,  Corporations    created    bj     different 

4  Mason  (U.  S.]  43,;.    The  fact  that  the  states,  but  consotidated  for  the  purpose 

property'  attached  is  In  tbe  hands  of  an  of  operating  one  entire  line  of  road,  are 

executor,  who  is  a  citizen  of  the  same  not  prevented  from  bringing  suit  against 

■tale  as  the  plaintiff,  does  not  oust  ju-  each  other  in  tlic  federal  courts,  bj  the 

risdiction,  if  theplaintilT  and  defendant  fact  of  consolidation.     St.  Louis,  etc., 

are  citizens  of  different  stales.     Bacon  R.  Co.  r:  Indianapolis,  etc.,  R.  Co.,  <i 

V.  Rives,  loG  U.  S.  99.  Biss.  (U.   S.)    14^     And  see  Western, 

Nor  is  a  partj  made  a  citizen  of  a  etc.,    R.    Co.   v.   Robertson,   61   Fed- 
state  so  as  to  deprive  a  federal  court  of  Rep.  591. 

jurisdiction,  hy  the  fact  that  he  is  ap-  A  corporation  of  one  state  can  sue  a 
pointed  trustee  by  a  court  of  such  state  corporation  formed  by  the  consolida- 
of  property  in  the  stale,  and  sues  in  bis  tlon  of  two  corporate  bodies,  one  char- 
representative  capacity.  Shirk  v.  La  tcred  by  the  state,  and  the  other  by  a 
Fayette,  53  Fed.  Rep.  857.  sister  state,  in  the  federal   courts   for 

*.   Wisconsin  t^.  Pelican  Ins.  Co.,  117  that  sister  state.     Union  Tnist  Co.   v. 

U.  S.  iCji  Ohio,etc.,  R.  Co.  v.  Wheeler,  Rochester, etc.,  R. Co., 39  Fed. Rep.  609. 

I    Black    (U.S.)  186;   Empire,  etc.,  In   a   suit  to   foreclose   a   mortgage 

I'ransp.  Co.  v.  Empire,  etc.,  Min.  Co.,  brought  by  bondholders   against  a  cor- 

150   U.   S.   U9;   western   Union   Tel.  poration,  citizens  of  the  state   of  the 

Co.   V.   Dickinson,  40    Md.  444;    At-  corporation    cannot  join.    Jackson   r. 

lanla,  etc.,  R.  Co.  v.   Western  R.  Co.,  Burlington,   etc.,   R.   Co.,  39  Fed. 

50  Fed.  Rep.  790,  which  was  a  case  in  Rep.  474. 

which  a  Georgia  corporation  was  the  The  jurisdiction  of  the  federal  court 
defendant,  and  where  Ihe  court,  by  Mc-  of  suits  against  municipal  corporationa, 
Cormick,  J.,  said  :  "  It  is  settled  by  the  on  the  ground  of  diversity  of  citizenship, 
decisions  of  the  United  Slates  Supreme  cannot  be  divested  by  a  state  law  pro- 
Court  that  the  appellant,  being  a  cor-  viding  that  all  suits  against  such  cor- 
poration created  under  the  laws  of  po rations  shall  be  brought  In  state 
Georgia,  la,  from  Its  creation  through  courts.  Cunningham  v.  RbwU  Co.,  i 
the  whole  period  of  Its  existence,  a  cit-  McCrarj  (U.  S.)  117;  National  Bank 
izen  of  that  state;  that  It  is  a  person,  v.  Sebastian  Co.,  5  Dill.  (U.  S.)  414. 
within  the  meaning  of  the  law  regulat-  See  also  Allen  v.  Allen,  3  Wall.  Jr. 
Ing  the  institution  and  conduct  of  suits,  (C.  C.)  348;  Greely  r.  Townsend,  as 
and  that  It  cannot  emigrate  from  the  Cal.  604. 
state  of  Its  creation."  The  right  of  a  foreign  corporation  to 

The  rule   is  the   same   whether  the  sue  in  a  federal  court  Is  not  effected  bj 

corporation  be  political,  municipal,  or  the  existence  of  a  state  law  forbidding 

commercial,  the  cltlzenshipof  its  mem-  it  to  resort  thereto.     Metropolitan  L. 

bers   being  Immaterial.     A  parish   of  Ins.  Co.  v.   Harper,  3  Hughes  (U.  S.) 

Louisiana  is  therefore  a  citizen  of  that  160. 

sUte.     Tunstall  1'.  Madison  Parish,  30  4.  Antelope  Co.  v.  Chicago,  etc.,  R. 

La.  Ann.  471.  Co.,  16  Fed.  Rep.  395.   The^  cannot  be 

A  corporation  formed  by  the  consol-  considered   citizens  or  residents  of   a 

Idation  of  corporations  of  several  states,  stale  in  which  thev  have  not  I>eeii  in- 

Is  a  citizen  ol  either  of  them.     Union  corporated.     Southern  P.  Co.  v.  Dea- 

Trusl  Co.  i>,  Rochester,  etc.,  R.  Co.,  39  ton,  146  L'.  S.  303. 

Fed,  Rep.  609.     Hence  a  citizen  of  one  And  the  fact  that  a  corporation  faaa 

of  luch  states  may  sue  the  corporation  its  priocipal  place  of  busioesB  in  such 
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dttzenship  of  merely  formal  parties,  however,  has  no  effect 
on  jurisdiction.^  The  requirement  as  to  citizenship  refers  only 
to  the  parties  to  the  suit  at  the  time  it  was  instituted.*  If  the 
cause  of  action  has  been  assigned,  it  is  immaterial  whether 
or  not  a  difference  in  citizenship  existed  between  the  original 
holders,'  or  what  motives  induced  the  transfer.*  If  the  parties 
have  changed  their  domicile  from  a  state  in  which  they  could 
have  no  standing  in  a  United  States  court,  to  one  where  they 
could  be  heard,  the  motives  of  such  removal  cannot  be  inquired 
into.* 

Nor  is  jurisdiction,  which  has  once  attached,  ousted  by  any 

other  state,  and  appoints  a  person  there  timore.  t 

ander  a  state  statute  on  yrbom  BCrvice  >.  Mo! 

m«7  be  made,  does  not  make  itacitlzen  S.)  537. 

of  such   Btate.      St.   Louia   R.   Co.   t>.  S.  Thompson  v.  Perrlne,  106  U. 

Pacific  R.  Co.,  sJ  Fed.  Rep.  770.  S.  589. 

But  where  a  corporation  is  chartered  But  where  the  action  is  br  the  as- 
bj  severHl  states,  it  mutt,  for  the  pur-  Bignee  of  a  chose  in  action,  the  record 
pose  of  detemiiniiig  the  jurisdiction  of  must  atfirmativelj  show,  bj  apt  allega- 
the  federal  courts,  when  sued  in  either  tions,  ttiat  the  assignor  could  have 
■tate,  be  treated  as  a  cltizeD  of  that  maintained  the  action.  Holmes  v. 
state  alone  without  regard  to  where  it  Goldsmith,  147  U.  S.  150.  And  the  as- 
bas  its  principal  place  of  business,  slgnee  or  a  state  judgment  recovered 
Phiaizy  v.  Augusta,  etc.,  R.  Co.,  56  on  contract,  cannot,  under  Act  of  Con- 
Fed.  Rep.  373.  gress  1875,  maintain  a  suit  for  its  en- 
1.  Moore  v.  Davis,  18  How.  (U.  S.]  forcement  in  the  circuit  court,  unless 
^.  the  assignor  could  have  done  so.     Mis- 

Tiie  citizenship  of  a  marshal,  in  an  sisslppi  Mills  v.  Cohn,  150  U.  S.  303. 

^tion  by  him  on  a  forthcoming  bond,  4.  Blackburn  v.  Selma,  etc.,  R.  Co.,  3 

«  immaterial.     Wade  v.  Wortsman,  29  Flip.  (U.  S.)  535. 

Fed.  Rep,  754.  B.  If  ,  citiien  of  one  sUte  removes 

Astoatrustee,inanactian  to  set  aside  with  his  family  into  another  state  with 

"t  enforce  a  deed  of  trust,  see  Rust  v.  a  bona  fide  intention  to  reside  there,  he 

Srittlc  Silver  Co.,  j8  Fed.   Rep.  611 ;  Instantly  becomes  a  citizen  of  that  state 

JVeibach   V.    Atlantic,  etc.,  R.  Co.,  58  within  the  meaning  of  this  clause  of  the 

'«'■   Rep.  33.  conslitutlon,  and  may  sue  as  such,  in 

■'*-  receiver   appointed   by  a  court  is  those  courts.     Cooper  v,  Galbraith,  3 


tc. 


jurisdiction 


^^tftzenship,  by  the  fact  that  charges  Farnsworth,  4  Wash.  (U.  S.)  101  \  Read 

p^     **"  nde  against  the  validity  of  his  ap-  v.  Bertrand,  4  Wash.  ( U.  S.)  516  ;  Den 

^'^*»wient.  Phiniiy  !■.  Augusta,  etc.,  R.  v.  Sharp,  4  Wash.  (U.  S.)  609;  Catlln 

Htli -S^Fed.Rep.  373.   Butwherearall-  ^i.   Gladding,  4   Mason    (U,   S.)    30S; 

fn|^^       company  has  sold  an  undivided  Knoi  v.  Greenleaf,  4  Dall.  (U.  S.)  160. 

(Kl,  ^^^wt  in  a  portion  of  Its  line  to  an-  To  deprive  a  citizen  of  the   Untied 

He    ^^  ^~«company  and  entered  into  a  traf-  States  of  the  right  of  suing  in  tlie  fed- 

Ctj,,^     ^fe  -»eement.  by  which  It  was  to  re-  eral  courts,  on  the  ground  of  his  not  be- 

tlr^,^^          a  certain  portion  of  the  freight  ing  a   citizen  of  any   particular  state, 

»hB  -m  *  *"^  gs   over   that   part   of   the   line,  the  evidence  must  be  veiy  strong  that 

\  1^-  -^^        not  a  necessaiy  part}' to  asuit  by  he   is   a  mere   wanderer   without   any 

toifc^Z^^^e  of  its  line  against  such  other  home.     Raband  v.  D'Wolf,  1  Paine  ( U. 

tlr»:^-r^T*ny  for  an  accounting  as  to  the  S.J  580. 

^^.Jr  *~*^,  is  a  proper  party   In  view  of  A  suit  will  not  be  enjoined  by  a  state 

\(i^^  "^^^rest  in  the  maintenance'  of  the  court,  on  the  ground  that  there  was  a 

^^       -s^^*  aSectlng  Its  Income  as  rentals,  removal  from  one  state  to  another  for 

^Q^'i^^'^^s  contention   that  those  clauses  the   purpose  of  suing  in   the   federal 

rtie                »iot  be  abandoned  or  modified  by  courts.    Thompson  v.  Norris,  11  Abb. 

cijt>_^**cce»«or  companies    without    its  N.  Cas.  <N.  Y.)  163. 

^=*^t.    Pittsbui^,  etc.,  R.  Co.  w.  Bal-  But  the  removal    must   be    a    real 
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change  of  residence  during  the  progress  of  the  case,*  nor  by  any 
transfer  of  the  subject-matter  *  If  jurisdiction  is  acquired,  the  court 
will  retain  it  for  the  settlement  of  actions  following  the  original 
suit,  if  they  are  continuations  of  such  suit,'  or  merely  auxiliary 
or  ancillary  thereto,*  even  though  the  parties  to  such  actions  are 
residents  of  the  same  states. 

As  an  original  and  a  cross-bill  are  in  fact  but  one  proceeding, 
if  the  federal  court  has  jurisdiction  of  the  former,  it  will  retain 

change  of  domicile,  and  not  one  merely  judgment  in  ejectment  in   the  circuit 

colorable,  as  where  the   pretended  re-  court  for   Ohio,  against   B,  a  citiien  of 

moval  is  without  any  present  Intention  that  state.     After  the  death  of  A,  a  bill 

to  remain   permanently  or  for  an  in-  was  filed  in  the  same  court,  the  plain- 

deflnite  time,  but  with  a  present  inten-  tiffs  and  defendants  all  l>elng  citizens  of 

tion  to  return   as  soon  aa  the   auit  is  OA/n,  for  an  injunction  to  the  judgment, 

ended.  Morris  x'.  Gilmer,  139  U.  S.  315.  and  praj'ing  that  a  coDveyance  of  the 

The   fact   that   a  citizen  of  another  land  might  be  made  to  the  complain- 

atate  is  appointed  administrator  for  the  ants.     It  was  held,  that  to  the  extent  of 

purpose  of  conferring  on  the   federal  the  prayer  for  an  injunction,   the  bill 

court  jurisdiction  of   an  action,  does  was   not   an  original   proceeding,  and 

not   defeat   the    jurisdiction.    Go<T  r.  that  the  court  had  jurisdiction  for  tliat 

Norfolk,  etc,  R.  Co.,  36  Fed.  Rep.  199,  purpoBc,    not    being    deprived    of   its 

1.  U.  S.  II.  Myers,  3   Brock.   (U.S.)  equitable  control  over  the  judgment  by 

516;  Mollan  :/,  Torrance,  9  Wheat.  (U.  the  change  of  residence  of  the  parties; 

S. )  537 ;  Morgan  v.  Mo^an,  1  Wheat,  but  that,  so  far  as  other  relief  was  pray- 

(U.  S.)  190.   See  also  Thomas  f.  New-  ed.  the  court  had  not  jurisdiction  of  the 

ton,  Pet.  (C.  C.)  444;  Clarke  v.  Malh-  bill.    Dunn  v.  Clarke,  8  Pel.  tU.  S.)  1. 

ewson,   u  Pet.  (U.S.)  164.  4.  But  where  a  federal  court  acquires 

3.  Jarboe  v.  Templer,  3S  Fed.  Rep.  jurisdiction  on   the  ground  of  diverse 

313;    Elliot  v.  Teal.  5   Sawy.  (U.  S.)  citizenship,  it  has  no  jurisdiction  over 

249.    And    see  Hardenbergh  v.  Ray,  the    reasonableness   of   an     interstate 

151  U.  S.  III.  commerce  rate.     Swilt  v.  Philadelphia, 

«.  Asabillofrevivorbroughtagainst  etc,  R,  Co.,  58  Fed.  Rep.  858;  Root  z: 

the  executor  of  (he  defendant.  Hone  v.  Woolworth,  150  U,  S.  401 ;  Ex  f.  Ty- 

Dillon,  39  Fed.  Rep.  465.  ler,  149  U,  S.  164;  Lamb  v.  Ewing,  54 

Where  a  bill  was  filed  in  the  circuit  Fed.  Rep.  169. 
court  for  ^Aai/e /s/onif,  against  a  citizen  Therefore,  pending  a  suit  in  equity 
of  that  Rtate,  by  a  citizen  of  Connecti-  brought  by  assignees  in  bankruptcy  to 
cut,  and,  pending  the  bill,  the  com-  set  aside  a  conveyance  of  a  bankrupt  in 
plainant  died  and  administration  of  his  fraud  of  creditors,  a  creditor,  to  whom 
effects  in  Rhode  Island  was  taken  out  the  assignees  have,  under  order  of  the 
bv  a  citizen  of  that  state,  who  filed  a  court,  conveyed  the  bankrupt's  titir, 
bill  of  revivor,  it  was  held  that  the  lat-  may  file  a  supplemental  bill,  although 
ter  bill  was  a  mere  continuation  of  the  a  citizen  of  the  same  state  as  the  de- 
former,  and  that  the  court  had  juris'  fendants.  Miller  t.  Rogers,  39  Ped. 
diction  thereof.  Morgan  v.  Morgan,  3  Rep.  401 ;  Jones  v.  Andrews,  10  Walt. 
Wheat,  (U.  S.)  390.  (U.  S.)  337;  Krlppendorf  v.  Hyde,  110 

Where  the  United  S/a/es  GWd   a  bill  U.  S.  376;  Pacific   R.  Co.  v.   MissouH 

to  subject  property  conveyed  intrust  to  Pac.  R.  Co.,  iii  U.  S.  513;  Seymour  v. 

secure  their  debt,  and,  pending  the  suit,  Phillips,  etc.,  Conslriiction  Co.,  7  BUs. 

a  surety  for  the  debt,  at  whose  instance  (U.  S.)  460. 

the  bill  was  filed  and  who  was  a  party  Ifa  ^niYiri/ 5/a/es  court  has  jurisdic- 

thereto,  paid  the  debt,  it  was  held  [hat  tion  of  an  action  at  law,  it  may  also  en- 

the  court  had  jurisdiction  to  retain  the  tertaln    an    equitable    suit — as   one     to 

suit   for   the   benefit  of   the    surety,  reform  a  contract,  upon  which  the  suit 

though  the  principal  debtor  and  surety  at  law  was  brought'-if  auilliarv  to  the 

being  citizens  of  the  same   state,  a  suit  suit   at   law.     Rosenbaum    i'.   Council 

between  them  would  not  lie  In  the  fed-  Bluffs  Ins.  Co.,  37  Fed.  Rep.  734,  where 

eral  courts.     U.  S.  r.  Myers,  3  Brock,  the  court.by  Shiras,  J.,  said  :  "Jurisdic- 

(U.  S.)  516.  tion,  therefore,  existing  of  the  action  at 

A,  a  citizen  of  Virginia,  recovered  law,  all  auxiliary  ordependent  proceed- 
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jurisdiction  for  the  settlement  of  issues  under  the  latter,  even 
though  the  requisite  citizenship  as  between  the  parties  to  the 
cross-bill  does  not  exist.* 

Where  jurisdiction  exists  under  this  section  of  the  constitution, 
it  will  be  retained  for  a  complete  determination  of  the  controversy, 
although  other  questions  of  fact  or  law  may  be  involved.' 

"  Between  citizens  of  the  same  state  claiming  lands  under  grants 
of  different  states."  This  grant  of  jurisdiction  is  not  exclusive  of 
the  state  courts.'  It  applies  only  to  grants  of  land  made  by 
states  by  virtue  of  their  sovereignty.* 

"  Between  a  state  or  the  citizens  thereof  and  foreign  states, 
citizens,  or  subjects."'  Thus,  under  the  constitution,  the  judi- 
cial power  extends  to  various  classes  of  cases,  generally  national 

ings  necessary  to  the  full  and  final  hear-  claims,    made  by  virtue  of  a  compact 
ing  and  disposition  of  that  action,  are  between  the  stales.    Thompson  v.  Ken- 
■ustainarble  in  the  federal  courts  with-  drick,  5  Hayw.  (Tenn.)  113. 
out   regard    to   the  citizenship   of  the  But  thej   have  jurisdiction  of  a  case 
parties."  between  citizens  of  Kenluciy,  claiming 
But  a  federal  court  obtaining  juris-  lands  under  different  grants,  one  issued 
diction  of  a  suit  against  an  adminislra-  by  Kentucky  and    the   other  by   Vir- 
tor  on  the  ground  of  diverse  citizenship  gitia,   but   upon   warrants   issued  by 
cangonofurther  than  that  extends,  and  Virginia,  and  locations  founded  there- 
cannot  administer  the  estale,  or  adjudl'  on  prior  to  the  separation  of  Kentucky 
cate  the  rights  of  citizens  of  a  state  as  from  Virginia.     The  grant  passes  the 
between  themselves.     Byers  v.  McAu-  legal  title  to  the   land,  and  If  the  con- 
ic J,  149  U.  S.  608,     And  where  a  bill  troversy  is  founded  on   (he   conflicting 
is  not   ancillary  to  a  former  suit,  and  grants  of  different  states,  the  judicial 
^hen  considered  as  an  original  bill,  ju-  power  of  the  Union  extends  to  the  case, 
risdiction  Is  defeated  by  the  citizenship  whatever  may  have  been  the  equitable 
f>f  the  parties,  a  federal   court  has  no  title  of   the  parties   before    the  grant. 
jurisdiction.      Ralston    v.   Sharon,  51  Colson  r.  Lewis,  2  Wheat,  (U.  S.)  377- 
■fed.  Rep.  703.  See  also  Pawlet  t'.  Clark,9Cranch  (U. 
Where,  however,  a  federal  court  has  S.)  321. 
acquired  jurisdiction  in  other  suits  of  6.  An  Indian  tribe  living  within  the 
ttte  property  of  a  railroad  company,  it  limits  of  a  stale  is  not  a  "foreign  state," 
/las  jurisdiclion  to  foreclosea  mortgage  Cherokee    Nation   ti.   Georgia,   5  Pet. 
ther-eon,  without  regard  to  the  citizen-  (U.  S.)  i. 

»o/f»      of  the   parties,  whether   the   bill  Residence  is  on\y  prima  fade  evi- 
Wereforberegarded  as  an  original  bill,  dence    of   citizenship.      Where    the 
"  *='*osB-bill,  or  an  original  bill  in  the  plaintiff,  a  native  of  Fraacr.  came  to 
""*«J»-«?  of  a  cross-bill.     Carey  i'.  Hous-  the  United  States   in    her  childhood. 
'on,    etc.,  R.  Co.,  $2  Fed.  Rep.  671.  and  afterward  married  a  citizen  of  this 
*■-      -**''rst  Nat.  Bank  v.  Salem  Capital  country,  was  divorced,  and  again  mar- 
Flour   Mills  Co.,  31  Fed.  Rep.  580;  Os-  ried  to  a  French  citizen,  it  was  held 
"^TJ^^x    -v.  Barge,  30  Fed.  Rep.  80s.  that  she  was  an  alien,  and  competent 
^  •*"*     where  citizens  of  a   state,   who  to  sue  in  (he  federal  court,  notwith- 
■  'r'   '****'tners  in  business,  are  both  sued  standing  she   and   her    husband  con- 
{^^"*tj  in  a  i/niled  States  court,  one  tlnued  to  reside  in  this  Country,     Pe- 
^      "-^ni    cannot,  by  cross -bill  against  quignot  ?'.  Detroit,  16   Fed.  Rep.  31 1. 
„,^  *^**>er,   settle    their  disputes  inter  The   jurisdiction  of  a  suit  brought 
Rj   "          Vannerson   v.  Leverett,  31  Fed.  by  an  alien  is  not  ousted  by  the  join- 
j'^'^JyG,  ing  of  a  co-plaintiff  who  had  no  stand- 
(U  "s5-t*t>orn  T'.Bankof  U.S.,9Wheat,  ing   in   a   federal   court,     Graham   v. 
I  ^ij^  >38.  Boston,  etc.,  R.  Co.,  14  Fed.  Rep.  753. 
(Ky  ?*"^p"rd  V.  Young,  i  T.  B,  Mon.  Where  a  suit  in  equity  is  brought  by 
^'i_*^»3,  foreigncreditorsto  enforce  their  rights 
Te^,~^^r»ce,  it  has  no  application  to  a  under    a   state   statute   declaring  that 
*■■*■*«*  grant  on  North    Carolina  an    assignment  with    any  preference 
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in  their  character,*  and  determined  in  various  ways,  some  by  the 
subject-matter  involved  in  the  action,  others  by  the  parties,  and 
the  remainder  by  the  remedy  and  procedure.* 

b.  Exclusive  of  State  Courts.— The  provisions  of  the 
revised  statutes  are  as  follows  ■? 

"The  jurisdiction  vested  in  the  courts  of  the  United  States  in 
the  cases  and  proceedings  hereinafter  mentioned,  shall  be  exclu- 
sive of  the  courts  of  the  several  states. 

"First.  Of  all  crimes  and  offenses  cognizable  under  the  author* 
ity  of  the  United  States.* 

shall  create  a  trust  fund,  to  be  admin- 
istered In  equitv  for  all  creditors,  the 
federal  courts  have  jurisdiction.  Vfy- 
man  v.  Mathews,  53  Fed.  Rep.  67S. 

The  jurisdiction  of  a  federal  court 
of  a  suit  of  a  citizen  againet  an  alien, 
is  not  defeated  bv  the  fact  that  the  de- 
fendant is  consul  of  a  foreign  goyern- 
ment.     Bors  v.  Preston,  iii  U.S.  ik3. 

I.  1  Kent's  Com.,  lecture  14.  p.  196. 

3.  Home  Ins.  Co.  r.  North  Western 
Packet  Co.,  32  Iowa  333. 

S.  U.S.  R.  S„4  711. 

4.  The  jurisdiction  of  offenseB 
against  the  laws  of  the  United  Slates 
is  by  this  clause  made  exclusive  in  the 
federal  courts.  Robe  v.  Georgia,  55 
Ga.  193;  31  Am.  Rep,  278.  But  the 
federal  courts  have  no  jurisdiction 
over  oSenses  not  made  punishable  by 
the  constitution,  laws,  or  treaties  of 
the  United  Slatei.  Petibone  v.  U,  S., 
148  U.  S.  197. 

The  same  act  may  be  an  offense 
against  both  the  state  and  federal  law, 
and  in  that  case  the  tribunals  of  each 
government  maj  punish  the  infraction 
of  its  laws.  Thus,  an  act  maj  be  prose- 
cuted as  a  violation  of  the  National 
Bankinglawbytbe  general  government, 
and  also  as  a  forgery  by  the  state,  and 
this  will  be  so  even  in  a  case  where  the 
act  of  forgery  was  committed  solely  in 
order  to  deceive  an  examiner  under 
the  National  Bankrupt  law.  Cross  v. 
North  Carolina,  132  U.  S.  131. 

To  the  same  effect  is  U.  S.  v.  Mari- 
gold, 9  How.  (U.  S.)  569,  where  the 
court,  by  Daniel,  ].,  said:  "The  same 
act  might,  as  to  its  character  and  ten- 
dencies, and  the  consequences  it  in- 
volved, constitute  an  offense  against 
both  the  state  and  federal  governments, 
and  might  draw  to  its  commission  the 
penalties  denounced  by  either,  as  ap- 
propriate to  its  character  in   reference 

The  same  principle  is  laid  down  in 
Fox    V.   Ohio,   s   How.   <U.  S.)    410; 


Moore  v.  Illinois,  14  How.  (U.  S.)  13; 
/«  feLoney,  134  U.S. 371;  £»/.  Sie- 
bold,  100  U.  S.  390. 

Under  a  state  law  which  provides 
for  the  punishment  of  anyone  having 
in  his  possession  tools  ior  counter- 
feitinff  bank  notes,  the  state  .  courts 
have  jurisdiction  of  a  prosecution 
under  this  law,  though  the  offense  is 
punishable  also  under  the  federal 
statute.  People  v.  McDonnell,  So 
Cal.  385. 

This  clause  does  not  atTecI  the  juris- 
diction of  the  state  courts  to  punish 
counterfeiting  of  i/iiilfd  Slates  coin 
current  In  the  state.  Dashing  v.  State, 
78  Md.  357. 

The  federal  courts  have  exclusive  ju- 
risdiction of  perjuries  committed  before 
a  notary  public  in  giving  a  deposition 
to  lie  used  in  the  case  of  a  contested 
election  of  a  member  of  Congress,  as 
provided  in  the  Revised  Statutes,  i  no. 
V.  S.  R.  S.,  i  539". 

In  He  Loney,  134  U.  S.  371,  the 
court,  b^  Graj',  ].,  said:  "A  witness  who 
gives  his  testimony,  pursuant  to  the 
constitution  and  laws  of  the  United 
Slates,  in  a  case  pending  in  a  court  or 
other  judicial  tribunal  of  the  United 
Slates,  whether  he  testifies  In  the  pres- 
ence of  that  tribunal  or  before  any  mag- 
istrate (either  of  the  nation  or  of  the 
state)  designated  by  act  of  Congress 
for  the  purpose.  Is  accountable  for  the 
truth  ol^  his  testimony  to  the  United 
Slates  only  ;  and  perjury  committed  in 
BO  Cestifying  is  an  oHenae  against  tlie 
public  justice  of  the  United  Slates  and 
within  the  exclusive  jurisdiction  of  the 
courts  of  the  United  Slates." 

The  Oiimlnal  JorlMUoUoiL  of  tha 
nmted  Btatei.— The  federal  courts  have 
no  common-law  criminal  jurisdiction. 
U.  S.  V.  Eaton,  144  U.  S.  677;  U.  S.  v. 
Worrall,  3  Dall.  (U.  S.)  3S4;  U.  S.  1: 
Lancaster,  3  McLean  (U.  S.)  431;  U. 
S.  p.  Hudson,  7  Cranch  (U,  S.)  3a. 

The  juriadiction  of  the  federal  courts 
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"  Second.  Of  all    suits   for  penalties  and   forfeitures   incurred 
under  the  laws  of  the  United  Stales.^ 

"  Third.  Of  all  civil  causes  of  admiralty  and  maritime  Juris- 
diction ;  saving  to  suitors,  in  all  cases,  the  right  of  a  common-law  - 
remedy,  where  the  common  law  is  competent  to  give  it.* 

"Fourth.  Of  all  seizures  under  the  laws  of  the  United  States, 

in  matten  of  consplracj  extetidB  only  1.  This  clause  refers  only  to  pen*]- 

10  a  conspiracy'  for  a  purpose  forbidden  ties  and  forfeitures  of  a  public  nature, 

bjr  some  Uniltd  Sialei  statute,  or  to  be  which  may  be  recovered  by  the  United 

accomplished  by  acts  eipressly  forbid-  States  or  by  Home  person  suing  in  its 

den  by  a  law  of  the  United  Slates,  and  behalf.     Ordway  v.  Central  Nat.  Bank, 

hence  a  conspiracy  to  disbar  an  attor-  47  Md.  117  ;  18  Am.  Rep.  455. 

ney  from  practistng  in  state  courts  l>e-  It  Includes  a  suit  for  a  penalty  im- 

cause  of  his  conduct  in  a  federal  court,  posed  by  an  act  of  Congress.     Haney 

is  not   cognizable   in   a  federal  court,  v.  Sharp,  1  Dana  (Ky.)  443;  Jackson  v, 

ev.  Rogers,  56  Fed.  Rep.  330.  Rose,  3  Va.  Cas,  34;  U.  S.  v.  Lathrop, 


The  circuit  court  has  jurisdiction  to     17  Johns,  (N.  Y.)  4. 
try  and  sentence  a  criminal  for  a  mur-     v.  U.S.,  3  Paine  (U.S.)»n;B 
der  committed   on  the    Fort  Leaven-     ter  w.  U.  S.,  11   S.&  R.  (Pa.)  n 


worth  military  reservation,  although  does  not  embrace  civil  actions  by  par- 
committed  on  the  part  not  used  for  mil-  ties  ajrarieved  to  recover  such  a  penal- 
llary  purposes.  Benson  v,  U.  S.,  146  U.  ty.  Ordnray  v.  Central  Nat.  Dank,  47 
S.  335.  Md.  317 ;  18  Am.  Rep.  455- 

Under  U.  S.  Rev.  Stats.,  i  5346,  the  ^ui  tarn  actions  on  penal  statutes  do 

federal  courts  have  jurisdiction  to  try  not  survive  at  common  law,  and   this 

a  person  for  an  assault  with  a  danger-  rule   prevails   in   the    United    Slates 

ous  weapon  committed  on  a  vessel  be-  courts  as  to  actions  on  penal  statutes  of 

longing   to  a  citizen  of  the  United  the  ^ni'/f  if  5'/<((m,  even  in  states  where 

States,  when  such  vessel  is  in  the  De-  the  local  statutes  allow  suits  on  state 

troit  river,  out  of  the  jurisdiction  of  penal  statutes  after  the  death  of  the  of- 

any   particular   state   and   within    the  fender.      Schreiber   v.   Sharpless,    110 

territorial   limits  of  the  Dominion  of  U.  S.  76. 

Canada.     U.    S.   v.    Rodgers,  150   U.  1.  Theeipression,"savingandreserv- 

S.  349.     But  an   indictment  for  man-  ing  to  suitors  in  all  cases  a  common-law 

slaughter  against  a  pilot,  charging  him  remedy,  where  the  common  law  is  com- 

with  a  willful  and  felonious  assault,  by  petent  to  give  it,"  refers  only  to  reme- 

propelling  a  tug  boat  against  a  yacht  In  dies  existing  under  the  common  law  as 

which  the  deceased  then  was,  so  as  to  It  stood  In  1789,  when  the  statute  was 

cast  him  out  of  the  yacht  Into  the  river,  first  enacted,  and  does  not  include  such 

is  not  within  U.  S.  Rev.  Stats.,  ^  53441  remedies  as  might  afterward   be  given 

making  every  captain,  engineer,  pilot,  by  the  state  statute.     Henry  on  Ad- 

or  other  person  employed  on  a  steam-  miralty  Jurisdiction    and    Procedure 

boat,  by  whose  misconduct,  negligence,  (1885),^  1. 

or  inattention  to  duties  the  life  of  an-  A  state  court   has  jurisdiction   of  ■ 

OthcrisdeBtroyed,euiltyof  manslaught-  suit    in  personam   against    the   master 

er,  so  KB  to  deplive   a  state   court  of  and   owners  of  a  vessel  to  enforce   a 

jurisdiction.    Jte  Welch,  57  Fed.  Rep.  claim  given  by  the  state  statute.  State 

576.  If.  Voorhies,  39  La.  Ann,  499;  also  of 

Jurisdiction  In  a  criminal  action  by  an   action  for   a   maritime   tort,  where 

the  district  attorney,  to  recover  a  fine  of  there  is  a  remedy  at  common  law  and 

45,000  from  the  owner  of  a  bridge  over  by  state  statute.     Billings   v,    Breinig, 

a  navigable  stream.  Is  given  to  the  dis-  45  Mich.  65. 

trict  court  only  when  the  Secretary  of  Though  possession  by  the  state  court 

War  has  found  that  the  bridge  is  an  un-  will  not  be  disturbed, yet  that  court  can 

reasonable  obstruction  of  free  naviga-  only   deal   with   the   property   subject 

tion,  and  the  owner  has  failed  to  obey  thereto,  and  when  its  jurisdiction   has 

the  order  of  the  Secretary  In   regard  determined,  the  admiralty  courts  mar 

thereto.     Oregon  City  Transp.  Co.  v.  proceed.     Moran  v.  Sturges,  154  U.  S. 

Columbia  Street  Bridge  Co.,  53  Fed.  256.     See    also    Admiralty,    vol.   1, 

Rep.  549.  p.  300. 

37  c.  of  L.— 38  ees 
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on  land  or  on  waters  not  within  admiralty  and  maritime  juris- 
diction.* 

"  Fifth.  Of  all  cases  arising  under  the  patent-right,*  or  copy- 
right laws  of  the  United  States.* 

"  Sixth.  Of  all   matters  and  proceedings  in  bankruptcy.* 
"  Seventh.  Of    all   controversies   of   a   civil    nature,   where   a 
state   is   a   party,  except   between   a   state  and  its  citizens,   or 

1.  The   United   Stales   courtB  atone  an  action  (or  the  manufacture  and  Bale 

have  jurisdiction  to  decide  upon  the  vi-  of   a  patented  article,  unless  there  wai 

lidltj'  of  seizures  made  \>y  ofGcers  of  an   agreement  to  paj  rojaltiea  for  the 

the   United  Slates,  under  the  laws  of  manufacture,     DentK  v.  Swett,  14]  N. 

CongrcBB,  where  the  proceedings  are  in  Y.  602. 

rem,  or  where  the  action  divesW  the  of-  S.  See  Copvright,  vo\.  4,  p.  \^f. 

ficcr  of  the  posseaaion  of  the  property  The  state  courts  ma^  gt^nt  at)  injunc- 

seized.     StoughtoQ   v.  Mott,   13  Vt.  tlon  to  restrain  the  Infringement  of  an 

175.  author's  common-law  right  of  property 

OomparatlT*  JnrUdletlon  of  RaUoimI  in  a  manugcript,  but  not  his  copyright 

iad   BtCita  Oonrta. — When  a  aeizure  is  under  the  acta  of  Congress;  and  it  Is 

made  for  a  forfeiture,  no  state  authority  immaterial  that  the  plaintiS  is  an  alien, 

can  have  possession  of  the  property  so  Palmer  v.  De  Witt,  47  N.  Y.  531;  7 

a«  to  defeat  the  national  jurisdiction ;  Am.  Rep.  480, 

if  It   has    possession,   the    latter  may  This  clause  of  section  711  was  nut 

compel  a  redelivery,     Slocom  v.  May-  affected  by  the  acta  of  March  3d,  1875, 

berry,  2  Wheat.  (U.  S.)  i.  or  March  3d,  1887.     MlUer-Magee  Co. 

1.  See  Patent  Law,  vol.  18,  p.  70.  t.  Carpenter,  34  Fed.  Rep,  433. 


t.  The  states  have  the  power  to  pass 

bankruptcy  and  Insolvency  laws,  and 

nay  be  the  citizenship  of  the    to  exercise  jurisdiction  in  controveraies 

parties.    Consent  of  parlies  cannot    arising  under  them.  See  fi 


E  .ur 
t  lavk 

^»-  <  . 
>nfer  jurisdiction.  3  Robinson  on  vol.  a,  p.  8! 
Patents  (1890),  JJ  8j5,  863.  The  United  States  court  in  bank- 
Where  the  owners  of  a  patent,  after  ruptcy  cases  has  no  power  to  Interfere 
granting  to  complainant  the  exclusive  with  the  proceeding^  of  a  state  court 
right  to  make,  UEe,  and  sell  the  patented  in  the  ordinary  and  legitimate  exet- 
machine  in  a  certain  territory,  conveyed  cise  of  its  jurisdiction.  Clark  v.  Bin- 
their  right  to  the  patent  to  defendant,  ninger,  38  How.  Pr.  [N.  Y.)  341. 
subject  to  the  rights  of  complainant,  a  The  jurisdiction  of  all  matters  in 
suit  by  complainant  to  restrain  defend-  bankruptcy  vested  in  the  federal  courts 
ant  from  manufacturing  and  selling  the  does  not  prevent  a  state  court  from  en- 
machine  In  the  territory  granted  him,  tering  an  action  for  the  abatement  of 
Is  an  ordinary  suit  for  inlrlngement  of  a  liquor  nuisance  on  property  belong- 
a  patent,  cognizable  in  the  federal  ing  to  the  bankrupt  estate, that  being 
courts,  and  not  a  suit  founded  on  con-  a  matter  of  police  regulation.  Rad- 
tract.  Adrlance  v.  McCormiclt  Har-  ford  v.  Hornell.  81  Iowa  709. 
vesting  Machine  Co.,  55  Fed.  Rep.  387.  Creditors  of  a  bankrupt  may,  if  they 
And  see  Waller  A.  Woods  Harvester  wish,  pursue  their  claims  in  the  state 
Co.  V.  Minneapolis- Esterly  Marvester  courts,  instead  of  under  the  United 
Co.,  61  Fed.  Rep.  356,  Stntes  Act.     Peck  v.  Jenness,  16  N.  H. 

But  where  a  partner  fails  to  comply  516 ;  43  Am.  Dec.  573. 
withanagreementofdiSBolutlor, where-  The  United  States  courts  sittiog  in 
by  he  takes  the  plant  of  the  ^rm  with  bankruptcy,  cannot,  upon  appeal  or  pe- 
the  right  to  manufacture  under  a  patent  tltion,  correct  or  annul  judgments  ren- 
owned by  it,  this  gives  the  latter  no  dcred  in  a  state  court.  /■  re  Dunn, 
right  to  sue  in  the  federal  courts,  al-  11  Nat,  Bank.  Reg.  370. 
though  the  unauthorized  manufacture  State  courts  have  concurrent  jurls- 
undertbe  patent  constitutes  an  element  diction  of  suits  brought  by  assignees 
of  damage;  but  the  right  of  action  is  in  bankruptcy,  to  set  aside  fraudulent 
solely  for  breach  of  contract.  Routh  11.  conveyances  by  bankrupts,  made  prior 
Boyd,  51  Fed.  Rep.  Sii.  totheir  beingadjudicatedsuch.  Rieon 
State  courts  h«ve  no  jurigdiction  of  v.  Powell,  38  Ark,  437. 
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between   a   state    and    citizens   of    other    states,   or  aliens.*  " 

c.  Concurrent  with  State  Courts.  —  Unless  otherwise 
provided  by  law,  the  jurisdiction  exercised  by  the  United  States 
courts  is  concurrent  with  that  of  the  slate  courts*  The  two 
systems  of  courts  are  each  independent  of  the  other,  and  are  of 
equal  dignity."  It  is  no  objection  to  the  jurisdiction  of  the  one 
that  there  is  a  suit  involving  the  same  questions  pending  in  the 
other.*  But  where  one  has  acquired  jurisdiction  over  the  sub- 
ject-matter, it  is  entitled  to  proceed  without  interference  by  the 
other.'  This  rule  is  essential  to  due  harmony  of  administration, 
and  to  avoid  conflicts.  State  legislation  cannot  impair  or  affect 
the  jurisdiction  of  the  United  States  courts.* 

d.  Legal  and  Equitable.— The  jurisdiction  of  the  federal 
courts  extends  to  both  legal   and  equitable  suits.^     The   relief 


1,  A  state  may  sue  in  a  circuit  court 
of  the  United  Staffs.  The  jurisdic- 
tion o{  the  Bupreme  court  ii  not  ex- 
clusive where  a  Btate  Is  plKintiff.  State 
tj.  Atkins,  35  G«.  315. 

1.  Thus,  a  suit  for  the  foreclosure  of 
a  mortgage,  brougbt  bj  the  receiver  of 
an  insolvent   bank,  is  not  within  the    Co. 
exclusive  jurisdiction  of  the  federal 
courts.     Witters  v.  Sowles,  61  Vt.  366. 

Bach  state  has  the  right  of  determln. 
ii^^ll  controTCrsies  between  her  citi- 
lens  and  all  conflicting  claims  to  prop- 
ertr  within  her  limits,  unless  this  juris- 
diction is  clearly  and  eipresslv  taken 
away.  Ferris  v.  Coover,  11  Cal.  185. 
But   Congress     may    vest  exclusively 


rtsdiction  and  Procedure  (1S85),  {  119; 
Pierce  v.  Feagans,  39  Fed,  Rep,  587. 

B.  Parks  T>.  Wilcox,  6  Colo.  ^.  And 
see  Cole  v.  OH  Well  Supply  Co.,  57 
Fed.  Rep.  554.  But  this  rule  applies 
only  where  the  parties  and  subject-mat- 
ter are  both  the  same.  Boston,  etc.,  R. 
New  York,   etc,  R.  Co.,  12  R. 


In  the  courts  of  the    C/ai/eii   Siaiea  all     pensa 


A  federal  court  will  not  appoint  a  re- 
ceiver of  property  which  la  already  in 
possession  of  a  receiver  appointed  by  a 
state  court.  Reinach  ti.  Atlantic,  etc., 
R.  Co.,  58  Fed.  Rep.  33;  Central  Trust 
Co.  V.  South  Atlantic,  etc,  R,  Co,,  57 
Fed.  Rep.  3.  Nor  Is  a  constable  author- 
ized, under   the  Soulk   Carolina  Dls- 


the  judicial  power  of  the  Unittd  State 
Steams  v.  U.  S,  a  Paine  (U.  S.)  300; 
The  Moses  Taylor  v.  Hammons,  4 
Wall.  {U.  S.)  419;  Martin  v.  Hunter,  I 
Wheat.  (U,  S.)  334;  Exf.  McNiel,  13 
Wall.  (U.  S.)  236. 
Actions  for  breach  of  contract  In  re- 
o  a  patent,  or  for  a  tort  1 


rlav 


to  seize,  without 


judicial  action,  intoxicating  Mquor* 
in  the  possession  of  a  receiver  ap- 
pointed by  a  federal  court  Rt  Swan, 
150  U.  S.  637.  But  a  federal  court  will 
not,  through  principles  of  comity,  hold 
its  hand  and  leave  the  determination  of 
the  validity  of  a  state  statute  to  the 
courts.     Re  Langford,    57    Fed. 


ent  are  not  within  the  exclusive  juris-  Rep.  570, 

diction   of  the    United   States  courts.  e.  Bank  of  British  N.  A.  v.  Barling, 

Robinson  on  Patents,  vol.  3  (1890),  $$  44  Fed.  Rep.  641  ;  Curtis  on  Jurisdic- 

864,865.  tion    of  U.    S.    Courts    (i860),    p,    131 

».  Walker  v.  Flint,  7  Fed.  Rep.  435 ;  Payne  v.   Hook,  7  Wall.   {U.  S.)   425  ; 

Chapin  v.  James,  11  R.  I,  87;  23  Am.  Parsons  v.  Lyman,  5   Blalchf.  (U.  S.) 

Rep.   41a;     Foster's    Federal   Practice  170;  Hunton  v.  Equitable   L.   Assur. 

(Id  ed.),  *  6;  Currie  v.  Lewlston,  ij  Soc.,  45  Fed.  Rep,  661  ;  Hull  v.  Dills, 

Fed.  ^p.  377;  M'KIm  v.  Voorhies,  7  19  Fed.  Rep.  657. 

Cranch  (  U.  S.)  Jjg;  Ableman  v.  Booth,  T.   Unittd  Stales  Const.,  art.  3,  5  2, 

21  How.  (U,-  S.)  506;  Gamewell  Fire  As   to  the   latter,  It  Is  provided  that. 

Alarm   Tel.   Co.  v.   Major,   31  Fed.  " Suits  in  equity  shall  not  be  sustained 

'-    'Vr  of  tr  


Rep.  31a. 

4.  Sharon  «.  Hill,  32  Fed.  Rep.  28; 
Washburn,  etc^  Mfg,  Co.  v.  Scutt,  33 
Fed.  Rep.  710;  Weaver  v.  Field,  16 
Fed.  Rep.  22  ;  Henry  In  Admiralty  Ju- 


in  either  of  the  courts  of   the  Unittd 
States,  where    a    plain,    adequate,   and 
complete  remedy  may  he  had  at  law." 
U.S.  R.  S.,  4723. 
This   provision,  however,  is  merely 
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afforded  by  the  law  must  be  quite  as  full  and  complete  as  that 
which  equity  would  grant,  in  order  to  defeat  jurisdiction.*  It 
must  be  a  relief  at  law  which  may  be  pursued  in  a  federal  court, 
and  it  is  no  objection  to  the  exercise  of  jurisdiction  in  equity, 
that  the  state  court  affords  an  adequate  remedy,*  or  that  such 
remedy  exists  under  the  probate  law  or  by  special  statutory  pro- 
ceedings.'  If  there  is  a  proper  remedy  at  law,  there  is  a  jurisdic- 
tional defect  in  the  suit  in  equity,  and  the  court  should  dismiss 
the  bill  upon  its  own  motion,  even  though  objection  is  not  taken 
by  demurrer,  plea,  or  answer.^  By  the  remedy  at  law  is  meant 
the  remedy  at  common  law,  and  the  equitable  jurisdiction  is  not 
affected  by  the  fact  that  supplementary  statutes  of  a  state  give  a 
new  legal  remedy  which  is  plain,  adequate,  and  complete.* 

The  jurisdiction  in  equity  is  the  same  as  that  of  the  English 
chancery  courts,*  except  that,  on  the  one  hand  it  is  restricted 
to  matters  of  federal  cognizance,  and  on  the  other,  extended  to 

declarator;'  of  the  common  law.  Pavne  tlon  of  the  Constitution  of  the  United 

V.  KanuB,  etc.,  R-  Co.,  46  Fed.  Rep.  States.     Powers  not  judicial,  exercised 

5*6;  Lewii  v.  Cocks,  33  Wall,  {U.  S.)  by  the  chancellor  merely  a»  the  repre- 

466;  Kew   York   Guarantj,   etc.,   Co.  tentative  of  the  sovereign,  and  by  virtue 

V.  Memphis  Water  Co.,  107  U.  S.  314.  of  t  h  e   king's   prerogative  as  farens 

1.  Fechheimer  v.  Baum,  37  Fed,  Rep.  fatria,  are  not  pottesaed  by  the  circuit 

175;  Payne  v.  Hook,  7   Wall.  {U.  S.)  [or  other  federaljcourts."     McLean,!., 

430;  Barber  v.   Barber,  31    How.   (U.  in  Fonlainu.  Ravend,  17  How.  (U.  S.) 

S.)  J9i;  Boyce  v.  Grundy,  3   Pet  (U.  369,  which  held  that  the  United  States 

S.)  310.  courts,  for  reasons  given  above,  had  not 

%.  Parsons  v.  Lyman,  j;  Blatchf.  (U.  the  power   over  charitable  donations 

S.)  178;  Rlchw.Br8y,37  F'ed.Rep.373;  possessed   by   the   English   cbancctj 

Barber  v.  Barber,  31  How.  ( U.  S.)  591.  court.    The  same  principle  is  laid  down 

5.  De  La  Vergne  Refrigerating  In  Loritig  v.  Marsh,  3Clifr.  (U.  S.)469. 
Hach.  Co.  V.  Montgomery  Brewing  The  nHe  adopting  the  equity  juris' 
Co.,  46  Fed.  Rep.  819;  Rich  v.  Bray,  prudence  of  England  as  the  basis  of 
37  Fed.  Rep.  373 ;  Grand  Rapids,  etc.,  that  of  the  federal  courts  applies  only 
R.  Co.  V.  Sparrow,36  Fed.  Rep.  3io.  to  the  remedy  granted,  hut  not  to  the 

«.  Hoeyf.  Coleman,  46  Fed.  Rep.  131.  right  enforced,  which  is  governed  bv  the 

B.  Grand    Raplda,    etc.,   R.    Co.    v.  special   law   of  each  sUte.     Meade  ti. 

Sparrow,  36  Fed.  Rep.  aio;  Curtis  on  Bea  I  e,  Taney's  Dec.  (U.S.)  339.  In  this 

furlsdicUoD   of   United  States   Courts  case  the  court,  by  Taney,  C.  J.,  said: 

(1S80),  p.  171.  "  The  power  of  courts  of  chancery  of 

Thus,  a  bill  quia  timet  Is  tnaintaina-  the  United  States  Is,  under  the  constl- 

ble  in  a  case  where  there  was  no  full  tution,  to  be  regulated  by  the  law  of  the 

remedy    at    the    common     law,    even  English  chancery;   that  is  to  say.  the 

though  by  state  legislation  the  action  of  distinction  between  law  and  equity,  as 

ejectment  had  l>een  extended  to  cover  recognized  In  the  jurisprudence  ot 

the  case  in  quettiDn.     McConihay  v.  England,  is  to  be  observed  in  the  courts 

Wright,  131  U.  S.  30I.  of  the   United  States,  in  administering 

6.  Foster's  Federal  Practice  («1  ed.),  the  remedy  for  an  existing  light.  The 
4  5 ;  Pennsylvania  v.  Wheeling,  etc.,  rule  applies  to  the  remedy  and  not  the 
Bridge  Co.,  13  How.  (U.  S.)  516;  right ;  and  it  does  not  follow,  tha^every 
Payne  v.  Hook,  7  Wall.  (U.  S.)  430;  right  given  by  the  English  law,  and 
Hull  V.  Dills,  19  Fed.  Rep.  657  ;  Van  which,  at  the  time  the  constitution  waa 
Norden  V.  Norton,99  U.  S.  380.  But  it  adopted,  might  have  been  enforced  in 
extends  only  to  "those  judicial  powers  a  court  of  chancery,  can  also  be  en- 
which  the  h^h  court  of  chancery  in  forY:ed  in  a  court  of  the  United  Slatei; 
England,  acting  under  its  judicial  ca-  the  right  must  be  given  by  the  law  of 
pacity  as  a  court  of  equity,  possessed  tlie  state,  or  of  the  United  Stales.  It  is 
and  exercised,  at  the  time  of  the  forma-  the  form  of  remedy  for  which  the  con- 
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cover  the  granting  of  relief  created  by  the  legislation  of  the  state 
where  the  court  sits,  or  where  the  right  which  is  sought  to  be 
enforced  arose.' 

Where  equity  has  once  taken  jurisdiction,  it  will  retain  it  until 
the  complete  settlement  of  issues  in  controversy.  If  necessary 
to  this  end,  supplementary  and  ancillary  proceedings  may  be 
entertained,  although  the  court  would  not  have  had  jurisdiction 
of  the  parties,  if  the  proceedings  had  been  original.* 

e.  Territorial.^ — This  subject  is  more  particularly  considered 
under  the  heads  of  the  several  courts.  There  are,  however,  certain 
provisions  common  to  all  the  federal  courts. 

(i)  Crimes. — The  trial  of  offenders  punishable  with  death  must 
be  had  in  the  county  where  the  offense  was  committed,  where 

Rtltudan  pravldes;  and  if  acoinplaiiiant  164;  Freeman  v.  Howe,  14  How.  (U. 
has  no  right,  tbe  circuit  court.  Bitting  S.)  460;  Johnson  v.  Christian,  1  ~  " 
as  a  court  of  chancer^',  has  notliing  to     S.  (>^',  Conwetl  v.  White  Watei 


right,  tbe  circuit  couri  sitting  S.)  460;  Johnson  v.  Christian,  tac  U. 
of  chancer)',  has  notliing  to  S.  (>^',  Conwetl  v.  White  Water  Val-  , 
anj  form  of  proceeding."         ley  Canal  Co.,  4  Biss.  (U.  S.)  195. 


Lirt,  after  the  cause  Thus,  if  necesBary  to  prevent  abuie 
is  docketed  there,  anduponfinal  hearing,  of  its  own  process,  a  federal  court  will 
lo  determine  whether,  under  the  all ega-  entertain  a  bill  by  a  stranger  to  a  suit  In 
lions  and  proof,  a  case  is  made  which,  which  the  process  issued  without  re- 
according  to  tbe  principles  of  equity,  gard  to  diversity  of  citizenship.  Krlp- 
entitlet  a  plaintiff  to  the  relief  aslied.  pendorf  v.  Hyde,  no  U.  S.  276. 
Marshall  n.  Holmes,  141  U.  S.  589.  One  in  whose  favor  an  injunction  baa 
-"■"*• -  .  ,                         ■1    United  States  court 


503;  Chicago,  etc.,  R,  Co.  f .  Whitton,  that   court   for  Eta   violation.     U.S.  v. 

13  Wall.  (U.  S.)   270;  Smith  v.  Fort  Lancaster,  44  Fed.  Rep.  885. 
Scott,  etc..  R.  Co.,  9g  U.   S.  398  ;  Bor-         A  federal  court  has  jurisdiction  of  a 

land  V.  Haven,  37  Fed.  Rep.  394  ;  Fech-  suit  to  set  aside  its  former  decree  for 

helmcr   T/,    Baum,   37    Fed.   Rep.   167;  being  fraudulently   obtained,  although 

Clarlt  V.  Smith,  13   Pet.  (U,  S.)   195;  bv  present  citizenship  a  purely  original 

Ex  fi.   BIddle,   i   Mason   (U.  S.)  47a;  bill  between   the  parties  could  not  be 

^tch  V.  Creigliton,  24   How.  <U.  S.)  maintained,  as  it  is  but  a  continuation 

159;  Lorman  T7,  Clarlie,  J  McLean  (U.  of  the  former  conlroversy.     Foster  *. 

S.)s68;  Goshornr.  Alexander,  3  Bond  MansSeld,  etc.,  R.  Co.,  36  Fed.  Rep. 

(U.  S.)  158;  Scott  V.  Neely,  140  U.  S.  617. 

106;  Holland  v.  Challen,  110  U.  S.  15  ;  The  limits  of  ancillary  jurisdiction 
U.  S.  V.  Block.  3  Biss.  (U.  S.)  208.  are  defined  in  Ralston  v.  Sharon,  51 
Where  the  le^slation  of  a  slate  pro-  Fed.  Rep.  709,  where  the  court,  by 
Tides  that,  in  the  case  of  fraudulent  as-  Hawley,  ).,  said  ;  ■'  The  ancillary  juris- 
tignments,  a  court  having  jurisdiction  diction  of  the  court  can  only  be  main- 
is  authorized  to  declare  IhQ  assignment  tained  where  the  parties  to  a  former 
void,  although  the  assignee  had  no  no-  suit  are  before  the  court,  or  the  tacts 
tice  of  the  fraud,  the  equity  courts  of  are  such  as  to  make  the  case  a  contlnua- 
the  United  Stafei  can  enforce  such  tion  of  the  former,  suit,  or  where  the 
rights.    Jaffrey  v.  Brown,  39  Fed.  Rep.  court  is  called  upon  to  enforce  or  vB- 

{Jb;  Bemheim  v.  Birnbaum,  30   Fed.  cate  its  judgment  or  decree,orsetaside 
;ep.  885.  its  process,  or  to  give  relief  with  ref- 
Where  the  equity  jurisdiction  of  the  erence  to  property  in  its  possession  or 
federal  court  is  derived   from  the  state  under  its  control,  or  to  bring  in  out- 
ttatute,  the  construction  put  upon  the  side  parties  having  an  interest  in  the 
statute  by  the   state  supreme  court  is  litigation,  or   where  the  property  in- 
binding  upon  the  federal  court.     Beebe  votved  is  in  the  custody  of  the  court 
V.  Louisville,  etc.,  R.  Cot  39  Fed.  Rep.  or   its   officers,   and   the  rights  of  the 
^i.  parties  thereto  could  not  be  determined 
i.  Dunn  V.  Clarke,  8  Pet  (U.  S.)  1;  in  any  other  court  without  a  conflict  of 
Clarke  v.  Hathewson,  11  Pet.  (U.  S.)  jurisdiction  between  the  courts." 
G97 
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it  can  be  done  without  great  inconvenience.'  Other  crimes 
are  triable  in  the  state  and  district  where  they  were  committed.* 
The  trial  for  crimes  committed  without  the  jurisdiction  of  any 
particular  state  or  district,  whether  upon  the  high  sea  or  else- 
where, must  be  held  in  the  district  where  the  offender  is  found  or 
into  which  he  is  first  brought."  When  an  offense  is  begun  in  one 
district  and  completed  in  another,  it  maybe  prosecuted  in  either.* 

(2)  Suits  to  Recover  Penalties. — Pecuniary  penalties  and  forfei- 
tures may  be  sued  for  either  in  the  district  where  they  accrue,  or 
in  that  in  which  the  offender  is  found.' 

(3)  Suits  for  Internal  Revenue  Taxes.— Tsxes  accruing  under 
any  law  providing  internal  revenue,  may  be  recovered  by  suit, 
either  in  the  district  where  the  liability  for  such  tax  occurs,  or  in 
the  district  where  the  delinquent  resides.* 

(4)  Ordinary  Civil  Suits. — It  is  provided  by  law  that  "  no  civil 
action  shall  be  brought  before  either  of  said  courts  [circuit  or  dis- 
trict] against  any  person  by  any  original  process  or  proceeding  in 
any  other  district  than  that  whereof  he  is  an  inhabitant;  but 
where  the  jurisdiction  is  founded  only  on  the  fact  that  the  action 
is  between  citizens  of  different  states,  suit  shall  be  brought  only  in 
the  district  of  the  residence  of  either  the  plaintiff  or  the  defend- 
ant."^ This  provision,  however,  confers  a  mere  personal  privilege, 
which  is  waived  by  entering  a  general  appearance  and  filing  a  plea 
in  bar.* 

1.  U.  S.  R.  S„i  7J9.  7.  Act  of  March  3d,  1887,4  1  ;  24  SL 

But  this  is  a  mere  privilege  af  the  ac-  at  L.  551 ;  Act  of  August  13th.  iSSS,  35 

cuEed,  which  he  waives  bj' not  objecting  St,  at  L.  433;  McCormick  Harvesting 

to  a  trial  out  of  the  countj.     In  the  Mach.  Co.  v.  Walthers,  134  U.   S.  41; 

last  instance,  the  matter  of  venue  is  left  Bostwick  i'.  American  Finance  Co..  43 

to  tbe  court,  the queHUonofconvenfence  Fed.  Rep.  S97  ;  St.  Louis,  etc.,  R.  Co. 

being  always  in  its  discretion.     U.S.  f.  f.  Terrp    Haute,  etc.,  R.  Co.,  33  Fed. 

Cornell,  a  Mason  (U.  S.)  loi.  Rep.  385. 

S.   United  States  Const.,  art.  3,  $  1  ;  Thus  a  suit   brought  by  two  persons 

U.  S.   R.  S.,  ^  563 ;  U.   S.   V.  Bird,  i  on  a   contract  entered  into  by  them  as 

Sprague  (U.  S.)  299.  partners,   cannot   be   maintained  in  a 

The   constitutional   provision   upon  district  or  which  the  defendant  and  one 

ttiis   subject   applies   only   to  trials  In  of   the     plaintiffs    are   nan -residents. 

federal  courts.     Nashville,  etc.,  R.  Co.  Smith  v.  Lyon,  38  Fed.  Rep.  33. 

V.  Alabama,  118  U.  S.  g6.  This  clause    iias    no   application   to 

Special  laws  regulating  the  criminal  suits  in   admiralty.     In   re   Louisville 

jurisdicUon   of  federal   court*   held   in  Underwriters,  134  U.  S.  48S. 

several  states,  have  been  enacted  as  fol-  Bitoppel. — A    company   which    haa 

lows  :   Georgia,  11  St.  at  L.  63 ;  Mich-  represented  itself  in  doing  business  a«  a 

igan,  ao  St,  at  L.  175;  Missouri,  10  St.  corporation  of  a  certain  state,  cannot 

at  L.  363  \   Ohio,  10  St.  at  L.  loi ;  21  denr  that  it  is  such  to  defeat  the  juris- 

St.  at  L.  63;   TeHHessee,  21   St.  at  L.  diction   of  the    federiil   courts   of  that 

175 ;   Textis.  Ji  St.  at  L.  198.  state  over  it.    Blackburn  v.  Selma,  etc, 

».  U.  S.  R.  S.,  4  730.  R.  Co.,  2  Flip.  (U.  S.)  ^25- 

4.  U.  S.  R.S..4731.  But  a  libel  writ-  8.  Betzoldt  i.  American  Ins.  Co.,  47 

ten   in  one   district   and   published   in  Fed.  Rep.  705 ;  Ex  f.  ScboUenberger, 

another  does  not  come  within  this  pro-  96  U.  S.   377 ;  Toland   v.   Sprague,  11 

vision.     /■r^Buell,3Di!l.<U.S.>  123.  Pel.  (U.  S.)  330;  Harrisons.   Rowan, 

».  U,  S.  R.  S.,  4  732.  Pet.  (C.   C.)  4S9;   Flanders   v.   -tto* 
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/.  Dismissal  for  Want  of  Jurisdiction.  —  There  are  in 
federal  practice,  as  at  the  common  law,'  two  kinds  of  defects  of 
jurisdiction,  i.  e.,  that  arising  from  the  nature  of  the  subject-mat- 
ter, and  that  due  to  the  character  of  the  parties  litigant.  The 
former  is  fatal,  the  latter  may  be  waived  by  the  act  of  the  party. 
If  the  court  has  no  jurisdiction  of  the  subject-matter,  it  is  its  duty 
to  dismiss  the  suit  on  demand  of  the  litigant,  or  sua  sponte*  It 
must  also  reverse  any  judgment  which  it  may  have  granted,'  Its 
jurisdiction  is  then  at  an  end,  and  it  cannot  retain  the  case  for  any 
purpose,  nor  can  it  award  costs  or  issue  execution  to  collect  costs 
to  either  party.* 

7.  Svlw  of  Sediion — a.  Statutory  PROVisipN. — The  funda- 
mental rule  is  laid  down  in  the  revised  statutes  as  follows  :  "  The 
laws  of  the  several  states,  except  where  the  constitution,  treaties, 
or  statutes  of  the  United  States  otherwise  require,"  or  provide, 
shall  be  regarded  as  rules  of  decision  in  trials  at  common  law,  in 
courts  of  the  United  States,  in  cases  where  they  apply. "■  This 
provision  applies  only  to  civil  cases  and  does  not  regulate  proceed- 
ings in  equity  or  admiralty  or  in  criminal  prosecutions.'  It  in- 
cludes in  its  purview  both  the  statute  and  common  law  of  the 
several  states. 

359;  Grade  v.  Palmer,  8  Wheat  (U.  Btilkani  v.  Woodstock  Iron  Co.,  154  U. 
S.)  699;  Segce  17.  Tbomu,  3  BUtchf.  S.  177  ;  Pennsylvania  R.  Co.  v.  Na- 
(U.  S.)  11;  McClaskej  v.  Cobb,  1  tronal  Docks.etc,  R.Co.,  58  Fed.  Rep. 
Bond  (U.S.)  16;  Keleey  t.  Pennsyl-  929;  Mutual  Benefit  L.  In*.  Co.  v, 
vania  R.  Co.,  14  BUtchf.  (U.  S.)  8g.  Robin  son,  58  Fed.  Rep.  7y  ;  Prentice 

1.  Robinaon's  Elementary  Law  v.  Duluth  Storage,  etc.,  Co.,  58  Fed. 
(iSS3),4  :i84;  Gould  on  Pleading  (5th  Rep.  437;  Wood  t/.  Brady,  150  U.S. 
«d.),  ch.5.  44  13,  ii\  Cooley  on  Con-  18;  Milker  u.  Anderson.  150  U.  S.  131. 
stitutional  LimltationB(4thed.),  p.  398.        The  matter  is   further  regulated  by 

>■  Vannereon  v.  L«verett,  31  Fed.  statute  in  civil  and  criminal  proceedings 
Rep,  376;  U,  S.  V.  Crawford,  47  Fed.  brought  in  accordance  with  the  provi- 
Rep.  561  ;  Williams  v.  Nottaway,  104  slons  of  the  Revised  Statutes  in  the 
U.  S,  309;  Lewis  V.  Cocks,  13  Wall,  titles,  "Crimes"  and  "Civil  Rights." 
(U.  S.)466;  Wood  v,  Mann,  i  Sumn.  See  U.  S,  Rev.  Stat.,  4  711;  Bank  of 
{U.  S.)  578,  Even  after  verdict  Har-  North  America  v.  Rindge,  57  Fed, 
tog  V.  Memory,  33  Fed.  Rtp.  835.  No  Rep.  379.  And  see  Pennsylvania  R. 
plet  in  abatement  is  necessary.  Rae  Co.  v.  National  Docks,  etc.,  R.  Co,, 
V.Grand  Trunk  R.  Co.,  14  Fed,  Rep.  56  Fed.  Rep,  697.  But  the  responsi- 
401.  bility   of    a   railroad   company   to   its 

1.  U.  S.  v.  Huckabee,  16  Well.  (U.  employes  is  a  matter  of  general  law, 
S.)  414.  and,  In  the  absence  of  statutory  regu- 

4.  Nashville  V,  Cooper,  6  Wall.  ( U.  letions  bv  the  state  in  which  the  cause 
S.)  347.  of  action  arises,  the  Uniied  Stales  Su- 

5.  This  provision  precludes  the  adop-  preme  Court  is  not  bound  to  follow 
tion  or  a  state  law  as  a  rule  of  decision,  the  decisions  of  the  state  courts  on  the 
whenever  such  a  course  of  proceeding  subject.  Gardner  i'.  Michigan,  etc.,  R. 
would  deprive  a  complaining  party  ofa  Co.,  150  U.  S.  349.  And  see  Western 
remedy  essential  to  the  vindication  of  a  U.Tel.  Co.  v.  Wood,  57  Fed.  Rep.  471; 
right  deHved  from,  or  protected  by,  Western  U.  Tel.  Co.  v.  Cook,  61  Fed. 
the  federal  constitution.     Poindeiter  -u.     Rep.  614. 

Greenhow  (  KiV^'fifViCoupon  case),  114  Where  a  question  of   general  right 

U.  S.  370.  arises,  the  federal  courts  will  not  nec- 

•.  U.S.R.S.,$73T,whichU  a  literal  essarily    follow   the  decisions  of   the 

nenactmenC  of  section  34  of  the  Judlcl-  state  courts.  Todd  -v.  Kentucky  Union 

ary  Act  of  1789.    And  see  Western,  etc..  Land  Co.,  57  Fed.  Rep,  47. 

R. Co.  v. Roberson,6i  Fed.  Rep.  593;  T.  U.  S.v.  Reld,  13  How.<U.S.)  361; 
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b.  The  Laws  of  the  Several  States  ;  How  Determined — 
(i)  As  to  State  Statutes. — In  all  questions  involving  theexistence 
or  non-existence  of  state  statutes,  the  decision  of  the  state  courts 
is  binding  upon  the  courts  of  the  United  States.  The  discussion 
of  whether  the  proper  formalities  in  the  enactment  of  the  statute 
have  been  complied  with  cannot  be  raised  in  the  United  States 
court.*  Similarly  in  all  matters  of  the  construction  of  statutes, 
the  federal  courts  will  strive  towards  uniformity  with  the  courts 
of  the  state  enacting  the  statute,  and  will  look  to  their  decision  as 
strong  evidence  of  what  the  statute  really  means  *  Reference  is 
mainly  had  to  the  decision  of  the  highest  state  court.' 
The  rule,  with,it5  proper  limits,  may  be  stated  as  follows  : 
First.  If  there  is  in  any  state  a  settled  construction  of  a  statute, 
and  if  that  construction  was  announced  before  the  rights  which 
are  the  subject  of  the  controversy  in  the  United  States  courts  at- 
tached, the  United  States  courts  will  be  bound  by  the  adjudicated 
rule  of  the  state  courts,  even  though  they  have  to  overrule  their 
own  former  decisions.* 

Bucher  v.   Cheshire   R.    Co.,   135  U.  Sujdam  v.  Williamson,  44  How.   {U. 

S.  555.  S.)  427;  League  Ti.  Egerj',  J4  How.  (U. 

1.  Holt  on  Concurrent  Jurisdiction  S.)   264.     The  rule  is  thus  stated  b; 

(1888),  p.  160;  Leeper  I/.  Texas,  139  U.  Field,   J.,   in    Louisiana  v.   Pilsburj, 

S.  463;  Leavenworth  Co.  v.  Barnes,  94  105  U.  S.  194,  his  words  being  quotM 

U.  S.  70;  South  Ottawa  v.  Perkins,  94  with  approval  by   Shiras,  J„  delivering 

U.  S.  360;  Post  Ti.  Amoskeag  Co.,  105  the  opinion  of  tFie  court  in   Morlejr  v. 

U.S.667; /■>  reDuncan,  139U,  S.44g;  Lake  Shore,  etc.,  R.  Co.,   13   Sup.  Ct. 

Fitzgerald  v.  Missouri  Pac.  R.  Co.,  45  Rep.  54:  "  The  exposition  given  bj-  the 

Fed.  Rep.  811.  highest  tribunal  of  the  state  must   be 

S.  South  Branch  Lumber  Co.  r.  Ott,  taken   as   correct   so  far  as   contracts 

14]  U.  S,  613 ;   Stutsman  Co.  v.  Wal-  made  under  the  act  are  concerned.  .  .  . 

lace,  143  U.  S.  193;  Gormlej- V.  Clark,  The   construction,   so  far  as  contract 

134  U.  S.338;  Fairfield  v.  Gallatin  Co.,  obligations  incurred  under  it  are  con- 

100  U.  S.  47;   Post  V.  Amoskeag  Co.,  cerned,  constitutes  a  part  of  the  law  a« 

105  U.  S.  (At,   Webster  v.  Cooper,   14  much   as    if  embodied   in   it.     So   far 

How,  (O.  S.)  488;  Gelpcke  ti.  Dubuque,  does  this  doctrine  extend,  that  when  a 

I  Watl.(U.S.)  17s;  Randall  v.Brigham,  statute  of  two  states,  expressed  in   the 

7   Wall.  (U.  S.)  513;    Elmwood  Tp.  v.  same  terms,  is  construed  difTerentlv  by 

Marcjr,  93  U.  S.  iSg;  Southern  Pac.  R.  the  highest  courts,  they  are  treated  bj 

Co.  V.  Orton,  33   Fed.  Rep.  457 ;   Ber-  us  as  diHerent  laws,  each   embodying 

rian  T.  Rogers,  43  Fed.  Rep.  467 ;  In  rt  the  particular  construction  of  its  own 

Converse,  43  Fed.  Rep.  aif,  state,  and  enforced  in    accordance 

■.  McElvaine  v.  Brush.  141 U.  S.155.  with    it    in    all    cases    arising    under 

4.  Bishop   on    the   Written    Laws  it."     "The  rule  of  construction  adopted 

C1883),  *  35  b;   King  •v.  Wilson,  i  Dill,  by  the  highest  court  of  the  staU,  In 

(U.S.J  556;  LetKngwell  11.  Warren,  3  construing  their  own  constitution,  and 

Black  (U.  S.)   599;   Pease  v.  Peck,  18  one  of  their  own  statutes,  in  a  case  not 

How.  ( U.  S.J  595 ;  The  Princess  Alex-  involving  any  question  re- examinable 

ander,8  Ben.(U.S.)3og;  Van  Rensse-  in   this   court   under   the   twenty-fifth 


laer  v.  Kearney,  11  How.  (U.  S.)  J97 ;     section  of  the  Judiciary   Act,  I 
'"ioga  R.  Co-  V.  Blossburg,  etc.,  R.  Co.,     regarded  as  conclusive  in  this  coun. 
>  Wall.   (U.   S.)    137;   Townsend   11.     And    thus   by  Fuller,  J.,  in   Stutsman 


;  First  Nat.  Bank  this  court,  as  a  general  rule,  follows  the 
•.  Bennington,  16  Siatcbf.  (U.  SO  531 ;  decisions  of  her  highest  court,  unless 
Green   v.   Neal,  6  Pet.   (U.   S.)   391;     they  conflict  with  or  impair  the  ef&cacy 
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Second.  If  the  state  decisions  are  conflicting,  or  if  the  question 
has  not  been  raised  in  the  state  courts,  the  federal  courts  will  fol- 
low their  own  judgment.* 

Third.  If  the  rule  of  the  state  courts  is  settled,  but  was  an- 
nounced after  the  rights  in  question  attached,  the  state  decisions 
will  be  of  great  weight  as  a  precedent,  but  will  not  be  regarded  as 
binding.'' 

{2)  As  to  the  Common  Law. — The  principles  which  determine 
how  the  unwritten  law  of  the  states  shall  be  ascertained,  are  not 
essentially  different  from  those  already  laid  down  for  the  con- 
struction of  statutes.  In  general,  the  decisions  of  a  state's  high- 
est court,  if  uniform,  and  if  announced  before  the  rights  under 
investigation  accrued,  will  be  regarded  as  binding  by  the  federal 
court,  although  it  be  already  committed  to  a  different  view  of 
the  law.  Under  other  circumstances,  the  adjudications  of  the 
state  courts  are  looked  to  only  as  precedents  having  more  or  less 
weight.'  But  while  this  is  the  general  rule,  it  is  subject  to  im- 
portant qualifications.      It  is  most  fully  applied  in  the  case  of 

orsoine  provision  of  the  federal  constl-  (U.  S.)  134;  BurKeaa  v.  Seligman,  107 

tution  or  of  a  federal  stslutc  or  a  rule  U.  S.  ao,  where  the  court,  by  Bradley, 

of  general  commercial  law."  J,,  said :  "  When  contracts  and  trans- 

In  Bur^sa  v.  Seligman,  107  U.  S.  70,  actions   have  been   entered   into,  and 

the  court,  by  Bradley,  J.,  said  ;  "  Since  right!   have   accrued    thereon,   under 

the  ordinary  administration  of  the  law  a  particular  state  of  the  declBfonB,  or 

is  carried  on  by  state  courts,  It  neces-  when    there  has  been  no  decision  of 

sarily  happens  that,   hy   the  couree  of  the  state  tribunals,  the  federal  courts 

their  decisions,  certain  rules  are  estab-  properly  claim  the  right  to  adopt  their 

lished  which  become  rules  of  property  own  interpretation  of  the  law  appli- 

■nd  action  in  the  state,  and  have  all  the  cable  to  the  case,  although  a  different 

effect  of  law,  and  which  it  would  be  interpretation   may  be  adopted  by  the 

wrong  to  disturb.     This  is  especially  state  courts  after  such  rights  have  ac- 

true    with   regard   to  the   law  of  real  crued.     But  even  in  such  caees,  for  the 

estate   and   the   construction   of  state  sake  of  harmony,  and  to  avoid  confu- 

constitutions  and  statutes.    Such  estab.  sion,  the   federal   courts   will   lean  to- 

liahed  rules  are  always  regarded  by  the  wards  an  agreement  of  views  with  the 

federal  courts,  no  less  than  by  the  state  state   courts  if  the  question  seems  to 

courts  ihemselvea,  as  authoritative  dec-  them  balanced  with  doubL" 

laratlons  of  what  the  law  Is."  In    Anderson   v.   Santa   Anna   Tp., 

The   federal   courts   will  follow  the  116  U.    S.  356,  the  court,  by  Harlan, 

construction  given  by  a  state  supreme  J,,  said :   "While  the  courts  of  the 

court  to  the  words  "charity  "  and  "  ne-  United  States   accept   and   apply  the 

ceasity,"  in  the  state  Sunday  law  prohib-  construction   of  a  state  constitution  or 

Iting  traveling  on  that  day,  except  in  of   a   local    statute,   upon   which    Che 

a  work  of  necessity  or  charity.     Bucher  rights  of  the  parties  depend,  which  has 

i>.  Cheshire  R.  Co.,  135  U.  S,  sj.s.  been  fiied  by  the  couree  of  decisions 

In  deciding  whether  a  given  instru-  in  the  state  court,  it  la  the  settled  doc- 

nent  is  a  de^  of  trust  In  the  nature  ot  trine  of   this   court,  that  rights  ac- 

a  mortgage  or  a  deed  of  assignment  for  cruing  under  one  construction  will  not 

the  beneiit   of  creditors,   the   federal  be  lost  merely  by  a  change  of  opinion 

courts  will  follow  the  decisions  of  the  in   the  state   court;   and   where   such 

supreme  court  of  the  state.   Rainwater-  rights  have   accrued   before  the  state 

Boogher  Hat  Co.  v.  Malcolm,  51  Fed.  court  has  announced  its  construction, 

Rep.  734.  the  federal  courts,  although  leaning  to 

1.  Burgess  -n.  Scligman,  107  U.  S.  10.  an  agreement  with  the  state  court,  must 

1,  Douglais  V.  Pike  Co.,  loi    U.   S.  determine  the  question  upon  their  own 

677;  Conlarr  V.Santa  Anna  Tp.,  116  independent  judgment." 

U.  S.  366;  Rowe  V.  Runnels,  s  How,  S.  Burgess  v.Seligman,  107U.  S.  JO. 
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controversies  involving  questions  of  real  property  law,  while  in 
matters  of  a  more  general,  universal  character  it  has  little  force. 
Such  are  cases  involving  the  doctrines  of  connmercial  law  or  gen- 
eral jurisprudence,  which  are  decided  by  the  federal  courts 
independently  of  the  rules  previously  established  by  state  tri- 
bunals,! 

The  same  is  generally  true  of  questions  of  interest,*  insurance,* 
negligence,*  and  general  corporation  law.'  Such  questions  are 
decided  by  the  federal  courts  on  principle  and  precedent,  inde- 
pendently of  the  state  courts."  A  succinct  statement  of  the 
whole  matter  is  given  in  the  note.^ 

(3)  R«U  After  Cause  Removed. — After  a  cause  has  been  re- 
moved into  the  federal  court,  the  decisions  of  a  state  court  made 
before  its  removal  will  ordinarily  be  followed.* 

1.  Van  Vleet  v.  Sledge,  45  Fed  Rep.  paugh  f.  Delaware,  etc.,  R.  Co.,  24  W. 

749;  BurgesB   i>.  Seligman,   107  U.   S.  N.  C.   (Pa.)  38^;  5  L.  R.  A.  jog. 

10 ;  Swift  V.  Tyson,   16  Pel.  (U.  S.)  i ;  1.  The  rule  has  thus  been  formulated 

Olcott  V.  Fond   Du   Lac  Co.,  16  Wall,  hy  a  dJBtlnguished  lawj-er   and  jurl«t : 

(U.  S.)  678;  St.  Louis  V.   Rutz,  138  U.  "Statement  of  cages  in  which   United 

S.  3i6,  ISO  ;  Pine  Grove  Tp.  v.  Takott,  States  courts  do  or  do  not  follow  state 

19  Wall.' (U.  S.)  666;  Venice  V.  Mur-  decieions:      Fint.    Statutes    of   states 

dock,  91  U.  S.  494  :  Cromwell  v.  Sac  and  the  construction  of  them  \iy   the 

Co.,  96  U.  S.  ji;   Fairfield  v.  Gallatin  highest  court  of  the  sUte  are  binding 

Co.,   100  U.   S,  47 ;  DouglaflB  v.  Pike  and   conclusive   on   the   courts  of  the 

Co.,  101  U.  S.  686;  Brooklyn  Cfty,  etc.,  United  States  in  all  cases  where  such 

R.  Co.  V.  National  Bank,  joi  U.S.  14;  statute*  so  construed  are  not  in  conflict 

Watson  V.   Tarpiey,  18  How.  (U.  S.)  with  the  constitution,  etc.,  and  where 

517;  Holt  on  Concurrent  J urieidictJon  such  decisions  can  be  regarded  as  the 

(1888),   p.   i6a:  Bank  of  Edgefield  v.  settled  and  fixed  law  of  the  state.     Sec- 

Farmers    Co-Operative   Mfg.  Co.,   53  end.     Whenever,  in   the   judgment  of 

Fed.  Rep.  98.     But  where  the  question  the  United  States  courU.such  statutes, 

is  a  new  one  in  the  federal  courts,  the  as  construed   by  state  courts,  are  not 

■  in  conflict  with  the  Constitution  of  the 

..„s..,.     . .^ United   States,  or  whenever  tbey  arc 

Mfg.  Co.,  5J  Fed,  Rep.  191 ;  O'Connell  conflicting  so  that  they  cannot  be  re- 

V.  Reed,  5(i  Fed.  Rep.  .;3i.  gardcd  as  the  settled   law  of  the  state, 

a.  Ohio  V.  Frank,  103  U.  S.  697.  United  States  courts  are  not  bound  br 

>.   Hening  v.  U.  S.  Ins.  Co.,   3  Dill.  them.     Third.    In  questions  affecting 

(U.S.)   36;   Carpenter  II.    Providence  property    rights,    and    eapeclallv   real 

Washington  Ins.  Co..  16  Pet.  (U.  S.)  property,  United  Slates  courts  regard 

495.  themselves  as  specially  bound  to  follow 

«.  New  York  Cent.  R.  Co.  v.  Lock-  decisions  of  the  state   court.     Fourth. 

wood,  [7  Wall.  (U.  S.)  357;    Michigan  These  rules  are  always  subject  to  the 

Cent,  R.  Co.  v.  Myrick,  107  U.  S.  109;  qualification  that  the  state  statutes  and 

Bank  of  Ky.  v.  A<hm9  Express  Co,,  93  decisions  shall  violate  no  right  secured 

U.  S.    174;   Hough  7.'.  Texas,   etc.,  R.  by  the  constitution,  laws,  and  treaties 

Co.,  too  U,  S.  316;   Indianapolis,  etc,  of  the  United  States.     Fifth.  Incase* 

R.  Co.  T.  Horst,  93  U,  S.  391.  which  fall  under  the  denomination  of 

B.  New  York  Cent.  R.  Co.  v.  Lock-  general  commercial  law,  and  cases  in- 
wood,  17  Wall,  (U.  S.)  357;  Clark  v.  volving  questions  of  public  policy,  or 
Bever,  139  U.  S.  96,  1 16.  of  general  equity  jurisprudence.  United 

6.  The  authorities  on  this  subject  are  States  courts  are  not  bound    by  deci- 

collated  ih  an  article    entitled,  "The  sions  of  state  courts."     Synopsis  of  lec- 

Cases  in  Which  the  Federal  Courts  Do  ture  delivered  before  the  law  school  of 

or  Do  Not  Follow  State  Decisions  in  Yale   Univerdty,  November,  tS^i,  by 

Matters  of  Substantive    Law,"   by  A.  Hon,   Daniel    H,   Chamberlain   (pam- 

.   HouatOD, 
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8.  Frooem — a.  Form— -(i)  In  General. — It  is  provided  '  that 
all  writs  and  processes  issuing  from  the  courts  of  the  United 
States  shall  be  under  the  seal  of  the  court  from  which  they 
issue,  and  shall  be  signed  by  the  clerk  thereof.*  Those  issuing 
from  the  supreme  court  or  a  circuit  court  shall  bear  teste  of 
the  chief  justice  of  the  United  States?  or,  when  that  office  is 
vacant,  of  the  associate  justice  next  in  precedence,  and  those  is- 
suing from  a  district  court  shall  bear  teste  of  the  judge,  or,  when 
that  office  is  vacant,  of  the  clerk  thereof.  The  seals  of  the  said 
courts  shall  be  provided  at  the  expense  of  the  United  States. 

All  process  *  issued  from  the  courts  of  the  United  States  shall 
bear  teste  from  the  day  of  such  issue. 

Process  issuing  from  the  circuit  or  district  courts  may  be 
amended  by  leave  of  court,  where  it  can  be  done  without  preju- 
dice  to  the  party  against  whom  such  process  issues.'  It  is  not 
abated  nor  rendered  invalid  by  an  act  changing  the  time  of  hold- 
ing court,  but  is  deemed  returnable  to  the  term  established  next 
after  the  return  day.* 

The  supreme,  circuit,  and  district  courts,  and  the  circuit  court 
of  appeals  have  power  to  issue  all  writs — whether  specifically  men- 
tioned in  the  statutes  or  not — necessary  for  the  exercise  of  their 

44  Fed.  Rep.  449;  Cleaver  v.  Trader*'  without  the  seal  of  tbe  court  or  the 
Ini.  Co.,  40  Fed.  Rep.  711;  Davis  v.  signature  of  the  clerk,  will  not  be  fol- 
St  Louis,  etc,  R.  Co.,  35  Fed.  Rep.  lowed  by  the  federsl  court.  Such 
7S6;  Milligan  v.  Lalance,  etc.,  Mfg.  process  is  void  and  therefore  can- 
Co.,  11  BUtchf.  (U.  S.)  407^  LoomU  i>.  not  be  validated  by  amendment. 
Carrington,  18  Fed.  Rep.  07;  Brvpnt  t.  Dwlght  v.  Merritt,  4  Fed.  Rep.  614; 
Thompson,  37  Fed.  Rep.  ^i;  Duncan  PeaJee  d.  Haberstro,  15  Blatchf.  (U. 
V.  Gegan,  101  U.  S,  810.  S.)  471 ;  Chamberlain  v.   MensLng,  47 

L  U.  S.  R.  S.,  45  911,  912.  P'ed.  Rep.  435. 

t.  The/   cannot   be    signed   bj    the  S.  A  writ  of  error  is  void  if  It  bear 

judge.  Bowler  T'.  Eldredge,  18  Conn.  1.     "■"    '--'-   "*    <i—    -1—1.  «<■   •>.-   • 

"nie  clerk  must  sign  every  summons 
and  notice.  Dwight  v.  Merritt,  4  Fed. 
Rep.    614:    Peaslee   v.    Haberetro,   15 

Blatchf.  (U.  S.)47a.  100. 

Tbe  deputy    clerk   cannot   lawfully  4.  Including  writs  of  error.     Ather- 

•Ign  a  vemdilioni  exfoaas  in   hie   own  ton  n.  Fowler,  91  U.  S,  143. 

name.     The   informality',  however, can  B.  U.  S.  R.  S.,  44  948,954;   Eberly  i>. 

be  taken  advantage  of  only  in  a  direct  Moore,  14  How.  (U,  S.)  147.    But  if  the 

proceeding.    Brag^  i>.  Lorio,  i  Woods  process  is  void,  no  amendment  can  give 

(U.S.)  309;  Griswold  v.  Connolly,   1  it   validity.     Brown   v.   Pond,   5   Fed. 

Woods  (U.S.)   193-  Rep.  31. 

If  signed  by  the  clerk  and  undersell  A  clerical  error  in  the  title  of  the 

of  the  court,  a  writ  of  summons  is  valid  writ  is  amendable.     Furnlss  v.  Ellis,  3 

and    regular,  although — except  as   to  Brock.  (U.  S.)  \<,. 

tbe    signature — entirely   in  the  hand-  Where  the  mistake  is  one  of  fact,  not 

»ritiog  of  plaintiff's  attorney.     Jewett  apparent  on  the  record  and  not  to  be 

11.  Garrett,  47  Fed.  Rep.  615.  amended  by  any  matter  apparent  in  any 

A  summons  Is  valid,  even  though  part  of  the  record,  the  court  is  not  au' 
signed  and  sealed  In  blank  and  deliv-  thorized  to  make  an  amendment.  Al- 
ered  to  plaintifi's  attorney,  who  filled  bers  i.  Whitney,  i  Story  (U.  S.)  310, 
np  the  form.  Jewett  v.  Garrett,  47  A  capias  mav  be  amended  by  insert- 
Fed.  Rep.  635.  ing  the  Christian  name  of  the  platntiK 
A  rale  of  state  practice  which  per-  Birch  v.  Butler,  1  Cranch  (C.  C.)  319. 
niit«    an    attorney    to    issue    process  <.  U.  S.  R.  S.,  $4  S73i  ^*">' 

era 
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respective  jurisdictions  and  agreeable  to  the  usages  and  principles 
of  law.* 

No  process  may  be  abated  or  quashed  for  any  defect  or  want 
of  form,  but  the  proper  amendment  may  be  had.* 

The  forms  of  mesne  process  in  equity  and  admiralty  causes  in 
the  circuit  and  district  courts  must  be  according  to  the  principles 
governing  such  suits,  unless  otherwise  provided  by  statute  or 
rules  of  court. B  In  other  cases  the  forms  must  conform,  as  near 
as  may  be,  to  those  in  the  state  courts  of  record  in  the  state 
where  the  trial  is  held.* 

(2)  Attachments. — The  remedies  by  attachment  in  the  United 
States  courts  are  similar  to  those  allowed  in  the  states  within 
which  the  courts  are  held.'  The  dissolution  of  attachments 
also  is  secured  in  the  same  way  as  in  the  courts  of  such 
states.*  Special  provision  is  made  by  statute  for  garnishment  in 
.  suits  by  the  United  States  against  Corporations.'  Attachments 
are  not  affected  by  the  removal  of  causes  from  the  state  into  the 
United  States  courts.* 

1.  U.  S.  R.  S.,  ^  716;  i6  St.at  L.S19,    which  were  employed  In  the  supreme 

4  13;  Kentucky' 11.  Dennison,  24  How.  courts  of  the  Ktatei,  respectivelv,  on 
(U.  S.)  66,  May   8th,   1793;  except   bo   far  as  the 

They  can  ieeuc  writs  of  ne  exeat  re-  United  States  courts  may  have   prc- 

.    fublica,     LeniE  v.  Shainwald,  48  Fed.  scribed  alterations.     U.  5.  v.  Steren- 

493.  son,  1  Abb.  {U.  S,)  495. 

2.  U.  S.  R.  S.,  4  9S4-  The  supreme  court  maj  prescribe 
Thus,  where  a  state  statute  permits  a  forms  of  process  for  use  in   the  circuit 

writ  of  attachment  to  be  ainended  by  and  district  courts.     U.  S.  R.  S.,  4  917. 

the  addition  of  a  seal,  such  a  writ  may  It  may  change  theni  from  time  to  time. 

be  BO  amended  after  removal  Into  the  The  St.  Lawrence,  i  Btaclc{U.  S.)533. 

federal  court.     Wolf  v.  Cook,  40  Fed.  ».  U.S.  R.  S.,  j  915-     And  by  this 

Rep.  431.  statute  similar  preliminary  affidavits  or 

In  actions  to  enforce  forfeitures  and  proofs,  and  similar  securi^,  as  required 

penal  actions,  amendments  are  not  often  by  such  state  laws,  must  be  lirst  furn* 

sratlted.     U.   S.   v.   Batchelder,  9  Int.  iahed  by  the  party  seekingsuch  attach- 

Rev.  Rec.  gS.  ment  or  other  remedy. 

S.  U.  S.  R.  S.,  }  9(3.  But  an  attachment  against  the  prop- 

4.  U.  S.  R.  S.,  f)  914;  Brown  V,  Fond,  ertyof  a  person  not  residing  in  the  dis- 

5  Fed.  Rep.  37;  Brown  v.  Cheiapeake,  trict  cannot  be  had  unless  he  be  first 
etc.,  Canal  Co.,  4  Fed,  Rep.  770;  Balti-  served  with  process.  Ex  f.  Tict  Moine» 
more,  etc.,  R.  Co.  v.  Hamilton,  16  Fed.  R.  Co.,  a  Morr.  ( Iowa)  303 ;  Hollings- 
Rep.  i8f ;  Ricard  v.  New  Providence  worth  v.  Adams,  3  Dsll.  (U.  S.)  3^; 
Tp,  s  Fed.  Rep.  434.  But  this  rule  Toland  i'.  Sprague,  la  Pet,  (U.  S.) 
muBt  be  construed  together  with  U.S.  300;  Chaffee  r.  Hayward,  ao  How.  (U. 
R.  S.,  4  911.  Hence  a  suit  cannot  be  S.)  108;  Day  v.  Newark  Indla-Rubber 
commenced  by  summons  in  the  name  Mfg.  Co.,  i  Biatchf.  [U.  S.)  638;  Sad- 
of  the  plaintiff's  attorney,  although  dler  ti.  Hudson,  3  Curt.  (U.  S.)  6;  Pic- 
authorized  by  state  law.  Martin  v.  quet  v.  Swan,  5  Mason  (U.  S.)  35; 
Criscuola,  10  Biatchf.  (U.  S.)  iii.  Richmond  v.  Dreyfous,  i   Sumn.  (U. 

It  fs  sufficient  if  the  forms  prescribed  S.)  131. 

by  the  state  laws  be  substantially  fol-  But  money  in  the  hands  of  the  clerk 

lowed.    Johnson   ii.  Healy,  9   Ben.  (U.  of  a  Vailed  Slates  court  la  not  liable 

S.)3i8.  to   attachment.     The   Lottawanna,  30 

The  forms  of  process  (except  style)  WbI1.(U.S.)  201.  As  to  attachments  in 

in   the    United   Stales   courts,    sitting  postal  suits,  see  U.  S.  R.  S.,  {f  934,  933. 

within  the  thirteen  Btaies  which  origin-  «.  U.  S.  R.  S^  4  933. 

ally  composed  the  union.  In  actions  at  T.  U.  S.  R,  S.,  44  935-937- 

1   law    are   the  same   as  those  8.  iS  St.  at  X»  470. 

eo4 
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Where  writs  of  attachment  against  the  same  defendant  issue 
from  both  state  and  United  States  courts,  the  one  under  which 
the  property  is  first  actually  taken  into  custody  will  hold  it  irre- 
spective of  the  dates  of  the  writs.  A  joint  levy  cannot  be  made 
under  the  writs,  nor  can  the  property  be  attached  upon  one  sub- 
ject to  the  prior  levy  of  the  other.* 

b.  Service — (i)  By  Whom  Made. — The  service  of  process 
is  ordinarily  made  by  the  marshal,  who  is  the  general  executive 
officer  of  the  court,  or  by  his  deputy."  The  officer  should 
act  in  substantially  exact  compliance  with  the  requirements 
of  law  or  the  order  of  court  which  he  is  executing.  His  re- 
turn should  show  this  compliance,  when  it  will  be  sufficient 
proof  of  the  service,'  By  a  rule  of  practice  in  equity,  the  serv- 
ice of  process  may  be  made  by  a  person  especially  appointed 
by  the  court  as  well  as  by  the  marshal  or  his  deputy.  Such  per- 
son must,  however,  make  affidavit  to  the  fact  of  service,*  a  for- 
mality which  the  marshal  or  his  deputy  need  not  observe.' 

(2)  How  Made. — The  mode  of  service  of  process  issuing  from 
the  circuit  and  district  courts  in  causes  other  than  those  in 
equity  and  admiralty  follows  the  practice  in  the  courts  of  the 
state  where  the  causes  are  tried.'    This  applies  to  service  on 

)art]r  In  a  caute,  ■  dislntereited   part^ 
1  appointed  bj  the  court  or  judge  ti 
'  i.  Schvrabacker  v.  Relllj,  j  Dill.  (U.    make  lervice.     U.  S.  R.  S.,  4  921. 
S.)  117.     But  aaubpcenamav  be  served         A   marshal  maj  be  ordered   b/   the 


b*  a  private  person.    Russell  ti.  Ashlej,  supreme  court  to  return  ■  writ  directed 

Hempst.  (IJ.  S.)  (46.     If  the  service  li  to  him  for  service  upon  a  state,  and,  in 

bj  a  deputy  marshal,  he  muat  make  his  case  of  default,  to  show  cause  therefor 

return   in   the  name   of  his  principal,  bv  affidavit.     Oswald  v.  New  York,  3 

Spafford  v.  Goodetl,  3  McLean  (U.S.)  Dall.  (U.  S.)  401. 

97.    The  return,  however,  is  amenda-  If  personal  service  is  made  on  a  de- 

bie.   International  Grain  Celling  Co.  v.  fendant,   and   return    Is   made   In   the 

Dill,  10  Ben.  (U.  S.)  93.  name  of  a  special  deputy  marshal  in- 

In  case  of  the  death  of  the  marshal,  stead  of  in   the  name  of  the  marshal, 

his  deputies  continue  in  office,  unless  strangers  cannot   object   to   the  judg- 

otherwise  BpecificalljF  removed,  and  exe-  ment  because  of  the  irregularity.     Hill 

cute  process   In  the  name  of  the  de-  v.  Gordon,  45  Fed.  Rep.  276. 

ceased   until   a  sucfessor  Is  appointed  1.  The  marshal's  return  on  a  treaBurj 

and  qualifies.     U.  S.  R.  S.,  (  789.     If  distress  warrant  that  he  had  levied  on 

the  marshal  or  his  deputj  be  removed,  lands  Is  frima  facie  evidence    that 

or  If  the  marshal's  term  expires,  such  there  were  no  goods  and  chattels  sub- 

<^cer  may  execute  all  process  remain-  ject  to  levj.    Murray  v.  Hoboken  Land, 

ingin  his  hands  at  the  time  of  such  re-  etc.,  Co.,  18  How.  (U.  S.)  373. 

newal  or  expiration  of  term.     U.  S.  R.  4.  Equitj   Rule,   No.  15 ;  Deacon  v. 

S.,  $  790.  Sewing  Mach.  Co.  (Pa.   1881),  14  Rep. 

The  execution  of  process  includes  the  43. 

returning  of  process,  service  under  B.  Von  Roy  v.  Blackman,  3  Woods 

which  has  already  been  made.    Thus  <U.  S.)98;  Phccnlx  Ins.  Co.  v.  Wulf,  1 

the  marshal  may  amend  his  return  alter  Fed.  Rep.  775. 

goingoutof  office.     Cushlng  v.  Laeid,  6.  U.  S.  R.  S.,  4914;  Amy  t'.  Water- 

4  Ben.  (U,  S.)  70.  town,   130    U.S.    301;   Shampeau   v. 

Such  service  or  amendment  may  be  Connecticut    River    Lumber    Co.,  37 

made  after  the  qualification  of  a  sue-  Fed.  Rep.  771 ;  Wilson  v.  Fine,  38  Fed. 


Stewart  v.    Hamilton,  4   Mc-     Rep.  789;  Miller  v.  Norfolk,  e 

ean  [d.  S.)  S34-  Co.,  41    Fed.   Rep.  431;    Albrlgni   v. 

If  the   marshal  or  bis    deputy  fs   a     Empire  Transp.  Co.,  18  Alb.  L.  J.  313^ 
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both  individuals  and  corporations.*  The  matter  of  service  on 
non-residents  in  certain  cases  is  especially  regulated  by  United 
States  statute  given  in  the  notes.*  These  provisions  cover  both 
legal  and  equitable  writs.  In  equity,  in  cases  other  than  those 
against  non-residents,  the  service  must  be  made  by  the  delivery 
of  a  copy  of  the  process  to  the  defendant  personally,  or  by  leav- 
ing a  copy  thereof,  at  his  dwelling-house  or  usual  place  of  abode, 
with  some  adult  person  who  is  a  member  or  resident  in  the 
family.* 

Browoell  v.  Troy,  etc,  R.  Co.,  3  Fed.  ance,  affect  only  the  property  which 
Rep.  761 ;  Moch  v.  Virginia  F,  &  M.  shall  have  been  the  eubject  of  the  suit 
Ins.  Co.,  10  Fed.  Rep.  696.  and  under  the  jurisdiction  of  the  court 

""'"'■  therein,  within  such  district  And 
when  a  part  of  the  said  real  or  per- 
sonal property  agninst  which  such  pro- 
ceeding shall  be  taken  shall  be  within 
an olher  district,  but  within  the  same 
state,  said  suit  may  be  brought  in 
either  district  in  said  state;  provided, 
however,  "  that  any  defendant  or  de- 
fendants not  actually  personally  noti- 
fied as  above  provided  may,  at  any 
time  within  one  year  after  final  judg- 
ment la  any  suit  mentioned  In  this 
section,  enter  his  appearance  in  said 
suit  in  said  circuil  court,  and  thereupon 
the  said  court  shall  make  an  order  set- 
ting aside  the  judgment  therein,  and 
permitting  said  defendant  or  defendants 
to  plead  therein,  on  payment  by  him  or 
them  of  such  costs  aa  the  court  shall 
deem  just ;  and  thereupon  Bald  suit 
shall  be  proceeded  with  to  final  judg- 

according  to  law."  18  St.  at  L.  473. 

with  the 


Low. 

J  130U.  S.301, 
9.  When  tn  any  suit  commenced  in 
any  circuit  court  of  the  United  S/alei, 
to  enforce  any  legal  or  equitable  lien 
upon,  or  claim  to,  or  to  remove  any  in- 
cumbrance or  lien  or  cloud  upon  the 
title  to  real  or  personal  property  within 
the  district  where  such  suit  Is  brought, 
one  or  more  of  the  defendants  therein 
shall  not  be  an  inhabitant  of,  or  found 
within,  the  said  district,  or  shall  not 
voluntarily  appear  thereto.  It  shall  be 
lawful  for  the  court  to  make  an  order 
directing  such  absent  defendant  or  de- 
fendants to  appear,  plead,  answer  or 
demur,  by  a  day  certain  to  be  desig- 
nated, which  order  shall  be  served  on 
such  absent  defendant  or  defendants,  If 
practicable,  wherever  found,  and  aleo 
upon  the  person  or  persons  in  posses- 
sion or  charge  of  said  property,  if  any 
there  be;  or  where  such  personal  serv- 
ice upon  such  absent  defendant  or  de- 
fendants Is  not  practicable,  such  order 
shall  be  published  in  such  manner  as 
the  court  may  direct,  not  less  than  once 
a  week  for  sli  consecutive  weeks  ;  and 
in  case  such  absent  defendant  shall  not 
appear,  plead,  answer,  or  demur  within 
the  time  so  limited,  or  within  some 
further  lime,  to  be  allowed  by  the 
court  in  its  discretion,  and  upon  proof 
of  the  service  or  publication  of  said 
order,  and  of  the  performance  of  the 
directions  contained  in  the  same,  it 
shall  be  lawful  for  the  court  toentertaln 
jurisdiction,  and  proceed  10  the  hearing 
and  adjudication  of  such  suit  in  the 
lame  manner  as  if  such  absent  defend- 
ant had  been  served  with  process  within 
the  said  district;  but  such  adjudica- 
tion shall,  as  regards  such  absent  de- 
fendant or  defendants,  without  appear- 


1   order,  in   accordance   1 


that  the  defendant  doeK  not  dwell 
within  the  district,  and  cannot  be  found 
or  served  therein.  Forsyth  v.  Pier- 
son,  9  Fed.  Rep.  801. 

Publication  can  avail  only  on  proof 
by  affidavit  that  personal  service  I*  im- 
practicable. Batt  1'.  Procter,  45  Fed. 
Rep.  515;  Bronson  i'.  Keokuk,  3  Dill. 
(U.  S.)  498. 

Mere  eipensiveness  of  service  does 
not  constitute  impracticability.  Batt 
V.  Procter,  45  Fed.  Rep.  515, 

The  affidavit  should  stale  the  resi- 
dence, so  far  ss  known,  and  make  it  ap- 
pear that  diligence  had  been  used  to 
locate  the  others.  Batt  v.  Procter,  45 
Fed.  Rep.  5:5. 

A  suit  to  determine  the  title  to  a 
patent  right  does  not  come  within  the 
terms  of  the  above  provision.  Non- 
magnetic Watch  Co.  V.  AssociatiOD 
Horlogere  Suisse,  44  Fed.  Rep.^. 

■.  Equity  Rule  No.  13. 
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Process  in  admiralty  must  be  served  by  the  marshal  or  his 
deputy,  or  where  he  or  they  are  interested  by  some  discreet  and 
disinterested  person  appointed  by  the  court.* 

(3)  Territorial  Limitations. — Process  can  ordinarily  be  issued 
only  to  the  marshal  of  the  district  where  the  court  sits.'  It  may 
be  issued  into  another  district,  however,  if  especially  authorized 
by  express  act  of  Congress.* 

(4)  Waiver. — Service  may  be  waived  either  expressly  or  by 
appearance.*  Either  form  of  waiver  cures  any  irregularity  in 
the  writ,*  or  the  mode  of  service,*  or  the  return.* 

9.  Pleading — (See  also  Pleading,  vol.  iS,  p.  467;  Equity 
Pleading,  vol.  6,  p.  724) — a.  In  Actions  at  Common  Law. — 
In  common-law  actions,  the  pleadings  in  the  circuit  and  district 
courts  must  conform,  as  near  as  may  be,  to  those  used  in  like 
causes  in  the  courts  of  record  of  the  state  within  which  the 
court   is    held,*    except   -in    matters    covered    by   federal    stat- 

1.  Admiralty  Rule  No.  t.  tice  for  a   sinKle   state   court,  nor   bj 

5.  /*  re  Manning,  44  F«d.  Rep.  375;  local  practice  dividing  ]'uri«]lction  be- 
U.  S.  V,  Crawford,  47  Fed.  Rep.  561.        tween  courts  of  law  and  equity.    John- 

1.  £»/.Graham,3WBBli.(U.S.>46a,  son  v.  Merry  Mount  Granite   Co„  53 

4.  U.  S.  v.  Crawford,  47   Fed.  Rep.  Fed.  Rep.  ^09- 

S6i;  Patterson  i>.  U.  S.,  1   Wheat.  (U.  But  a  state  statute  providing  that  the 

S.)  Ill;  Maxwell  v.  Stewart,  a:  Wall.  huBl>and  i«  not  a  necessary  or  proper 

(U.  $.)  77 ;  Sage  v.  Central  R.  Co.,  96  party  to  an  action  for  dama'ges   to  the 

U.  S.  712  ;  Toland  v.  Sprague,  la  Pet.  person,  estate,  or  character  of  bis  wife, 

(U.  S.)  300.  is  applicable  In  the  federal   courts  for 

6.  Knox  v.  Summers,  3  Cranch  (U.  the  state  In  acdons  at  law.  Morning 
S.)496;  Farrarti.  U.  S.,3Pet  (U.S.)  Journal  Assoc,  i-.  Smith,  1  U.  S.  App. 
459.  270;  s6Fed.  Rep.  141. 

«.  FolUrd  V.  Dwight,  4  Cranch  (U.  But  the  federal  court!  are  not  always 

S.)4>l.     But   no   such  waiver  results  restricted  to  the  remedies   provided  by 

from  a  special  appearance  for  the  pur-  thelawaof  the  state,  and  in  proceedings 

Site  of  moving  to  set  the  service  aside,  to  enforce  a  recognizance  bond  taken  In 

arkness  v.  Hvde,  98  U.  5.  476.  a  crimlnat  case,  tliey  may  resort  to  any 

T.   Wood  «,  f-ide,  4  Cr.  (U.  S.)  180;  of  the  common-law  remedie*.  Including 

Sage  i>.  Railroad  Co.,  96  U.  S.  713.  scire  facias,    and    a   final   judgment 

8.   U.  S.  R.  S.,  4  914.  against  the  principals  and   sureties,  on 

Oscanyan  V.  Winchester   Repeating  its  return  duly  served.    U.  S.  w.  Insley, 

Arm*  Co.,  15  Blatchf.  (U.  S.)  87;  Dei-  54  Fed.  Rep.  zai. 

ter  V.  Say  ward,  ji  Fed.  Rep.  739;  Perry  Nor  does  this  section  apply  to  a  mo- 

V.  Mechanics'   Mut.   Ins.  Co.,  11  Fed.  tlon  to  set  aside  a  default  and  vacate  a 

Rep.  478;  Taylor  u.  Brigham,  3  Woods  decree  in  an  equity  cause  after  the  terra 

(U.  S.)377;  Lewis  v.Gould,l3Blatchf.  at  which  it  was  rendered.     Austin  v. 

(U.  S.)  acfi;  EdUon  General  Electric  Riley,  55  Fed.  Rep.  833, 

Co.  V.  Johnstown  Electric  Co.,  31  W.  Nor  does  it  adopt  a  rule  established 

N.  C.317.  by  state  statute  regulating   the   time 

Tlie  use  of  the  phrase   "as  near  as  which  must  elapse  before  a  deposition 

may  be,"  which  occurs  in  Che  statute,  duly  taken  and  filed  can  be  read.    Wal- 

has  been  held  to  give  the  courts  power  ker  v.  Collins.  59  Fed.  Rep,  70. 

to   reject    unimportant    provisions    of  State  statutes  regulating  the  manner 

state  statutes,  which  could  not  be  wisely  of  bringing  in   absent   defendants    by 

and  conveniently  adopted  as  a  part  of  publication  are   not   applicable  to  the 

Uie  federal   procedure.      Indianapolis,  federal  courts,  but  the  act  of  Congress 

etc„   R.  Co.   K.   Hor«t,93  U.   S.  301;  governs    in    such    cases.     Bracken   11. 

Phelps  f.  Oaks,  117  U.  S.  339.  Union  Pac.  R.Co,  56  Fed.  Rep.  447. 

Federal   courts   are  not  bound  by  a  But  the  practice,  pleadings,   forms, 

state  statute  prescribing  a.rule  of  prac-  and  modes  of  proceedings  In  garnish- 
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utes.*  Thus  the  state  practice  will  be  followed  in  determining 
the  proper  time  to  file  the  declaration,'  the  right  of  amendment 
as  of  course  *  the  defects  that  may  be  taken  advantage  of  by  de- 
murrer* and  the  sufficiency  of  the  pleadings.*  The  pleadings 
in  actions  for  the  infringements  of  patents  and  copyrights  are 
expressly  regulated  by  the  legislation  of  Congress.* 

b.  In  Equity. —  The  pleadings  in  equitable  actions  are  sub- 
stantially uniform  throughout  the  United  Stales.  They  are  reg- 
ulated by  rules  framed  by  both  the  supreme  court  and  the  court 
where  the  suit  is  brought,  in  accordance  with  powers  granted  by 
Congress.'  As  to  the  rules  in  detail  and  the  decisions,  reference 
is  had  to  another  part  of  this  work.^ 

10.  Appeals  and  .Writ*  of  Brror— (See  Appeal,  vol.  i,  p.  616 ; 
Error.  Writ  of,  vol.  6,  p.  810). — The  subjects  of  appeals  and 
writs  of  error  are  naturally  treated  under  the  heads  of  the  sepa- 
rate courts.     There  are  some  provisions,  however,  common  to  all, 

a.  Writs  of  Error — (i)  Issuance. — A  writ  of  error  issues 
from  the  clerk's  office  of  the  appellate  court  to  which  it  is  return- 
able. If  it  is  to  review  the  judgment  of  a  circuit  court,  it  may 
issue  from  the  office  of  the  clerk  of  that  court  as  well  as  from  the 
office  of  the  clerk  of  the  highest  court.*     It  is,  however,  still  the 

ment,  must  conrorni  bs  nearlj' ai  po«-  S.)  463;  Lewis  v.  Gould,   13  Blatchfl 

eible  to  the  atate  stiitutes  in  force  Ht  the  (U.  S.)  zi6, 

time  of  the  trial.     Citizen*'  Bank  v.  4.  Chemung  Canal  Bank  v.  Lowre;, 

Farwell,  56  Fed.  Rep.  570.  93  U.  S.  73. 

The  liabilit}'  of  a  stockholder  in  a  B.  Castro  «.  De  Urlarte.  13  Fed.  Rep. 
corporation,  for  which  a  (pecial  remedy  3jo;  U.  S.  v.  Til  ton,  7  Ben,  (U.  S.)  306. 
i»  provided  bj  the  statutes  of  the  state  •.  U.  S.  R.  S.,  i)l)  4910,  4969.  As  to 
creating  the  corporation  and  imposing  the  allegations  necessary  to  charge  in- 
sucb  llabllltj,  can  be  enforced  in  no  terference,  see  Stonemetz  Printers'  Ma- 
other  manner  in  a  federal  court,  chinery  Co.  v.  Brown  Folding  Mach. 
Bank  of  North  America  v.  Rlndge,  57  Co.,  46  Fed.  Rep.  71. 
Fed.  Rep.  379.  T.  U.  S.  R.  S.,  ff  917, 918. 

If  in  a  state  statute  legal  and  equita-  Legal  and  equitable  claims  cannot 

ble  modes  of  procedure  are  confounded,  be  blended,  nor  are  equitable  defenses 

the   fact   that   the  mode  of  procedure  In  BCtiona  at  law  permitted  in  conform- 

adoptedbyaclaimantdoesnot conform  \ty  to  state  practice.    Scott  v.  Arm- 

striclly  to  the  requirements  of  the  state  strong,  146  U.  S.  499, 

statute,  will  not  defeat  the  action,  since  A    state   statute,  allowing    married 

the  federal  courts  will  enforce  the  right,  women  to  sue  alone,  is  not  applicable 

but   will   preserve  the   distinction  be-  to  suits  In  equitj-  in  the  federal  courts, 

tween   law   and   equltj.     Leighton   i>,  but  tbej  must  appear  by  next  friend. 

Young,  10  U.  S.  App.  198 ;  3  C.  C.  A.  Wills  v.  Pauiaj,  51  Fed,  Rep.  357. 

176;  53  Fed.  Rep.  439.  Federal  courts  sitting  in  equltj  will 

1.  EastoD  V,  Hodges,  7  Biss.  (U.  S.)  comply  with  the   Statutes  of  Llmita- 

i]4;  Wear  v.  Mayer,  6  Fed.  Rep.  660;  tions  governing  courts  of  law  in  such 

IcNutt  V.  Bland,  3  How.  (U.  S.)  17 ;  cases.  Percnr  v.  Cockrill,  10  U.  S.  App. 

Dwight  V.  Merritt,  4  Fed.  Rep.  614;  574;  s3  Fed.  Rep.  873. 

Beardalej  v.  Littelt,  14  Blatchf.  (U.  S.)  S.  See  EqjJiTv  Plkadings,  toI.  G, 

103.  p.  724. 

3.  Rlcard  n.  New  Providence  Tp.,  5  t.  "  Writs  of  error  returnable  to  the 

Fed.  Rep.  434.  supreme  couri  may  be  Issued  as  well 

t.  Rosenbach   v.   Dreytuss,  i   Fed.  by    the   clerks  of  the   circuit   courts, 

"'    ■         "       h,   loi   U.  S.  under  the  seals  thereof,  as  by  the  clerk 

3  Woods  (U.  of  the  supreme  court.    When  so  issued 
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writ  of  the  appellate  court,*  and  its  form  cannot  be  changed 
otherwise  than  by  authority  of  the  justices  of  the  supreme 
court.* 

It  issues  as  of  course  and  need  not  be  allowed  by  any  judge ;  * 
it  bears  the  teste  of  the  chief  justice  of  the  United  States,  or  in 
case  of  the  vacancy  of  that  office,  then  the  teste  of  the  associate 
justice  who  has  been  longest  in  office ;  *  the  teste  may  be  from  the 
date  of  issue  ;  '  it  is  signed  by  the  clerk  and  is  under  the  seal  of 
the  court," 

It  must  be  made  returnable  not  exceeding  thirty  days  from  the 
date  of  serving  the  citation,  whether  the  return  day  fall  in  vaca- 
tion or  in  term  time.  It  must  be  served  before  the  return  day.* 
It  may  be  amended  at  the  discretion  of  the  court.^ 

There  must  be  annexed  to  the  writ  an  authenticated  transcript 

tbej  shall   be,  ss  nearlj  as  each  case  North  Dakota,  South  Dakota,  Alaska 

ma^  admit,  agreeable  to  the  form  of  a  and  Idaho  is  extended  to  sixty  days  bjr 

wnt  of  error   transmitted  to  the  clerks  Supreme  Court  Rule  9, 

of  the  several  circuit   courts   by    the  8.  "  The  supreme  court  may,  at  any 

clerk  of  the  supreme  court,  in   punu-  time  in  its   discretion,  and  upon   suctl 

ance  of  section  tiine  of  the  act  of  May  terms   as  it   may  deem  just,,  allow  an 

eight,  seventeen  hundred  and  ninety-  amendment  of  a  writ  of   error  when 

two,  chapter  thirty-six."     U.  S.  R,  S^  there  Is  a  mistake  in  the  leite  of  the 

4  1004.  writ,  or  a  seal  to  the  writ  is  wanting, 

The  same  rule  applies  to  the  circuit  or   when   the  writ  is   made  returnable 

courts  of  appeal.     36  St.  at  L.  626, }  11.  on   a  day   other  than  the  day   of  the 

1.  Mussina  v.  Cavazoa,  6  Wall.   (U.  commencement  of  the  term   next  en- 

S.)   355*  Contra,   West  v.  Barnes,  3  suing   the   issue   of   the  writ,  or  when 

Dali.  (U.  S.)  401.  the  statement  of  the  title  of  the  action 

3.  Barton  v.  Forsyth,  j  Wall,  {U.  or  parties  thereto  in  the  writ  is  defec- 
S.)  19a  tlve,  if  the  defect  can  be  remedied  by 

I.  Dtrvldson  r.  Lanier,  4  Wall.   (U,  reference  to  the  accompanying  record, 

S.)  447;  £x/.  Virginia  Com'rs,  lllU.  and  in  all  other   particulars  of   form, 

S.  177.  provided  the  defect  has  not  prejudiced, 

But  it  Is  the  practice  to  file  a  petition  and  the  amendment  will  not  injure  the 

for  the  writ,  and  to  have  It  aliowed  by  defendant   In   error."     U.   S.   R.   S,  $ 

ad-  1005;  36  Sf        -    -  -    ■ 

,     „  -fherigl 

2  Foster's  Federal  Practice  (3d  the  statutory  authority  above.     Porter 

ed.),  I)  484,  p,  1043.     And  see  Supreme  v,  Foley,  31    ffow:  (U.  S.)  393;  Insur- 

Court  Rule  36,  for  the  practice  in  ob-  ance  Co.  v.  Mordecai,  it  How.  (U.  S.) 

taining  writs  of  error  to  review  iudg-  195;  Hodge  u.WiUiams.jj  How.  (U.S.) 

ments   in  capital  cases.     See  35  St.  at  87;  Washington  ti.  Denniton,  6  Wall. 

L.6s6.  <U.S.)495.  Under  the  authority  above, 

4.  U.  S.  R.  S.,  }}  911,  674.  almost  all  defects  are  curable.     Curtis 
a.  U.   S.   R.  S.,491];   Atherton   v.  on  Jurisdictionof  U.  S.  Courts  87.  But 

Fowler,  91  U.  S,  143.  the  whole  matter  is  in  the  discretion  of 

•.  U,  S.  R.  S.,  45  911,  1004;  Wash-  the  court.    Pearson  v.  Yewdall,  95  U. 

ington  w.Dennison.e  Wall.  (U.S.)  495.  S.  194. 

For  approved  forms  of  writs  of  error,         A  writ   may  always   be  amended  If 

•ee   3    Foster's    Federal    Practice   (3d  there    Is   sufficient   on    the   record    to 

cd.;,  pp.  1153-1155.  amend   by.     Course  v.  Stead,  4   Dall. 

T.  Supreme  Court  Rule  8;    Circuit  (U.  S.)  23. 
Court  of  Appeals  Rule  14.  If  the  namea  of  the  parties  are   not 

The  time  allowed  for  returning  writs  set   forth   in   the  writ,  it  will   be   dis- 

of  error  issuing  from  the  supreme  court  missed  for  irregularity,  but  a  new  one 

to   the  courts   of  California,   Oregon,  in  due  form  may  be  brought.     Deneale 

Nnada,    Washington,   New   li^exico,  v.   Archer.  8    PeL  (U.  S.)  536.     If  an 

Utah,  Arizona,  Montana,    Wyoming,  appeal  be  taken  in  the  name  o(  a  firm, 
VI  C.  of  L.— 39                           609 
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of  the  record,  an  assignment  of  errors,  and  a  prayer  for  reversal, 
with  a  citation  to  the  adverse  party.* 

(2)  Service. — The  writ  and  citation  must  be  served,  the  former 
upon  the  clerk  of  the  court  to  which  it  is  directed,*  the  latter 
upon  the  defendants  in  error,"  The  service  of  the  latter  may  be 
waived  either  by  express  agreement,*  or  by  entering  a  general 
appearance  without  moving  to  dismiss.^ 

(3)  Bond. — The  Revised  Statutes*  provide  as  follows:  Eveiy 
justice  or  judge  signing  a  citation  on  any  writ  of  error  shall, 
except  in  cases  brought  up  by  the  United  States  or  by  di- 
rection of  any  department  of  the  government,'  take  good  and 

the  writ  may  be  amended  if  the  record    may  see  fit.      Cohens    v.   Virginia,  6 
shows  who   are  parties.     Mootet.Si-     Wheat.  (U.S.)  164,  4- 


monds,  100  U.  S.  145.  It  Is    uBuallj    prepared  by   counsel 

A  wrong    return   dar  may   be  cor-     and  presented  to  the  judge  Tor  hie  sig- 

rected.     National    Bank    r.    Nationai     nature.    Tiernan  v.  Booth,  4  Fed.  Rep. 


Bank,    99    U.    S.    608 ;    Hampton    v.  620.     For  the  auihoritiee  showing  the 

Rouse,  IS  Wall,  (U.S.)  684.     So,  if  the  practice   under   Rev.   Stat.,  I,  997,  see 

return   day   be   left  blank.     Mossman  Buinp's  Federal  Procedure,  p.  693. 

I'.  Higglnson,  4  Dali.  (U.S.)  12,  a.  Davidson  v.  Lanier,  4  Wall.  {U. 

1.  U.  S:  R.  S.,  ^  997 ;  a6  St.  at  L,  826,  S.)  447. 

4  II.     The  omission  of  the  name  of  the  S,  Cohens  ti.  Virginia,  6  WheaL  (U. 

jurors  from  the  transcript  does  not  in-  S.)  264;   Dayton  v.  Lash,  94  U.  S.  111. 

validate    the    proceedings.     Owens    11.  The  service  may  be  upon  the  party's 

Kanney,  9  Cranch  (U.  S.)  iSo.  attorney  or  counsel,  Bacon   1'.    Hart, 

The  transcript  must  be  signed  by  the  I  Black  ( U.  S.)  38 ;  Bigler  v.  Waller, 

clerk  or  by  his  deputy  in  the  name  of  11  Wall.  (U.  S.)  14a,  althougii  he  has 

his  principal,  and  bear  the  seal  of  the  ceased  to  act  as  such.     U.  S.  v.  Curry, 

court.    Garmeaui;,  DozIer,iooU,S.7;  6  How.  (U.  S.)  106. 

The  Rio  Grande,  ig  Wall.  (U.  S.)  178;  A  failure  to  appear  in  answer  to  the 

Wilson  w.  Daniel,  3  Wall.  (U.S.)  401.  citation  does  not  entitle  the  plaintiff  in 

Upon  writ  of  error,  no  error  in  law  error  to   judgment.     Cohens   v.  Vir- 

can  be  reviewed  which  does  not  appear  ginla,  6  Wheat.  [U.  S.)  164. 

upon  the  record,  or  by  bill  of  exceptions  4.  U.  S.  f.  Gomei,i  Wall.{U.  S,)69a 

made  part  of  the  record.     Ciaassen  v.  B.  Radford  v.  Folsom,  133  U.  S.  715; 

U.  S.,  14J  U.  S.  140.  Buckingham  v.  McLean,  13  How.  (U. 

Where  the  assignment  of  error  Is  S.)  150;  Pierce  v.  Cox,  9  Wall.  (U. 
based  on  allegations  of  fact  which  the  S.)  786. 
record  shows  to  be  untrue,  the  judg-  1.  U.  S.  R.  S.,  I)  1000. 
ment  or  decree  will  be  affirmed.  T.  Whenever  a  writ  of  error,  appeal, 
Cheney  v.  Bacon,  49  Fed.  Rep.  305 ;  or  other  process  in  law,  admiralty,  or, 
Mussina  v.  Cavazos,  6  Wall.  (U.  S.)  equity,  issues  from,  or  is  brought  up  to 
355.  And  so  also  where  it  is  evident  the  supreme  court,  or  a  circuit  court, 
that  the  writ  Is  sued  out  merely  for  de-  either  by  the  United  Slates,  or  by  dlrec- 
lay,  and  bv  rule  of  court  damages  will  tion  of  any  department  of  the  govern- 
be  added.  M'Neit  v.  Holbrook,  11  Pet.  ment,  no  bond,  obllgalion,  or  security 
(U.  S.)  84;  Barrow  v.  Hill.  13  How.  shall  be  required  from  the  Unile'd 
(U.  S.)  54 ;  Kilbourne  v.  State  Sav.  Stales,  or  from  any  party  acting  under 
Inat.,  23  How.  (U.  S.)  <;03  i  Jenkins  v.  the  direction  aforesaid,  either  to  prose- 
Banning,  33  How.  (U.  S.)  455i  Camp-  cute  said  suit,  or  to  answer  in  dam- 
bell  V.  Wilcox.  10  Wall.  (U.  S.)  431.  ages   or  cost.     In  case  ot  an  adverse 

It  is  sufGcient  if  the  above  require-  decision,  such  costs  as  by  law  are  tax- 

ments  be  substantially  complied  with,  able   against    the    United   Stales    or 

Mussinai-.  Cavazos,  6  Wall.  (U.S.)  355.  against  the  party  acting  by  direction  as 

The  citation  is  simply  notice  to  the  aforesaid,  shall  b«  paid  out  of  the  con- 
opposite  party  that  the  record  is  trans-  tingent  fund  of  the  department  under 
ferred  into  another  court,  where  he  whose  direction  the  proceedings  were 
may  appear  or  decline  to  appear,  as  he  insUtuted.     U.  S.  R.  S.,  i  looi. 
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sufficient  security  *  that  the  plaintiff  in  error  or  the  appellant 
shall  prosecute  his  writ  or  appeal  to  effect,  and  if  he  fail  to  make 
his  plea  ^ood,  shall  answer  all  damages  and  costs,  where  the  writ 
is  a  supersedeas  and  stays  execution,  or  all  costs  t>nly  where  it  is 
not  a  supersedeas  as  aforesaid. 

Thisprovision  is,  however,  directoryonly,  anda  failure  to  observe 
it  does  not  avoid  the  writ  of  error*  The  taking  of  the  bond  and 
the  issuing  of  the  citation  are  generally  simultaneous  acts,'  but 
further  time  may  be  allowed  for  the  former*  The  statutes  do 
not  prescribe  any  particular  form  of  bond;*  the  practice  is  to 
give  a  bond  in  the  usual  form.  The  party  himself  need  not  sign 
the  bond.*  The  bond  when  executed  may  be  lodged  in  the  court 
below,' 

(4)  Supersedeas. — "A  supersedeas  is  a  stay  of  proceedings  upon 
a  judgment  or  decree  to  which  a  writ  of  error  is  issued,  or  upon 
which  an  appeal  is  taken."'  In  any  case  where  a  writ  of  error 
may  be  a  supersedeas,  the  defendant  may  obtain  such  supersedeas 
by  serving  the  writ  of  error,  by  lodging  a  copy  thereof  for  the 
adverse  party  in  the  clerk's  office  where  the  record  remains,  within 
sixty  days,  Sundays  exclusive,  after  the  rendering  of  the  judg- 
ment complained  of,  and  giving  the  security  required  by  law  on 
the  issuing  of  the  citation.  But  if  he  desires  to  stay  process  on 
the  judgment,  he  may,  having  served  his  writ  of  error  as  afore- 
said, give  the  security  required  by  law  within  sixty  days  after  the 
rendition  of  such  judgment,  or  afterward  with  the  permission  of 
a  justice  or  judge  of  the  appellate  court.  And  in  such  cases 
where  a  writ  of  error  may  be  a  supersedeas,  executions  may  not 
issue  until  the  expiration  of  ten  days.* 

1.  The  bond  must  be  approved  bj  the  ■.  Martin   v.  Hunter,  i   Wheat.  (U. 

jodge   or   justice,  not    by   the   clerk,  S.)  304;  Davidson  v,  Lanier,  4  Wall, 

freeman  v.   Claj,  48  Fed.   Rep.  849;  {U.  S.)  447;  Sevmour  v.  Freer,s  Wall, 

O'Reillr  V.    Edrinrton,  96  U.   S.  714;  (U.  S.)   8m;    Edmondson   v.  Bloom- 

Natlonal  Bank  i^.  Omaha,  g6  U.  S. 73;.  shire,  7   Wall.   (C.   S.)    311;   Anson 

Ttie  sureties  need  not  reside  within  v.   Blue   Ridge   R.  Co.,  13  How.  (U. 

'Ae  district,     £x«.  Milwaukee,  etc.,  R.  S.)  i. 

Co.,  J  WaIl.(U.  S.)  188.  ».  Tiernani..  Booth,  4Fed.  Rep.6ao. 

1'hv  bond  maj  be  approved  bv  the  t.  Anson  v.  Blue  Ridge  R.  Co.,  13 

.*«*«e  atchambera.    Hudgins  k.  Kemp,  How.  (U.  S.)   i;  Brobst  v.  Brobst,  3 

'8   How,  (U,  S.)  530.  Wall.  (U.  S.)  q6;  Sevmour  v.  Freer,  5 

^^hv  obligors  must  become  bounden  Wall.  (U.  S.j  821;  Shepherd  v.  Pepper, 

^r   coats.     Seward  z:  Corneau,  loi  U.  133  U.  S.  644. 

*     x^x.  B.  Seymour   ».   Phillips,   etc.,  Con- 

"-*  "*»^  judge  may  approve  a  bond  with  st'ruction  Co.,  7  Biss.  (U.  S.)  460. 

'      F»«^»-ialty    for    less    than   double   the  •.  Brocket!  ti.  Brockett,  3  How,  (U. 

Jl*^  «»».»  Bit,  if  the  writ  ie  not  a  SHftrsedeas,  S.)  338. 

^^^^■'•et  judgment  is  for  a  large  amount  T.  Martin  v.  Hunter,  1   Wheat   (U. 


"^--.i 


e  bond  is  to  operate  merelj'  as  S.)  304. 

'  .  Hatch  II.  Coddlngton,  c;  Blatchf.  •.  3  Foster's  Federal  Practice  (3d  ed.), 

'-]533.     He  alone  is  to  judge  or  the  1/  487.     It  is  a  statutory  remedy  and  can 

--  —  ~=*«ncy.     Black  v.  Zacharie,  3  How.  only  be  obtained  by  a  strict  compliance 

^y  -    ^-)49s;  EKf.  French,  looU.S.i;  with  the  statute.     Sage  -u.  Central   R. 

>^«a»-r.e  ^_  McCarter,  21  Wall.  (U.  S.)  Co.,  93  U.  S.  412. 

X*.  ^  cT^^  *"!•>  "•  Haaard  Powder  Co.,  93  ».  U.  S.  R,  S.,  $  1007,  A  writ  of  error 
becomes  a  taftnedeas  ftr  se  on  com- 


«- 
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A  supersedeas  bond  must  be  taken  with  good  and  sufficient 
surety  that  the  plaintiff  shall  prosecute  his  writ  to  effect,  and 
answer  all  damages  and  costs  if  he  fails  to  make  his  plea  good. 
In  general,  the'bond  must  be  for  the  amount  of  the  judgment, 
costs  and  interest,  but  where  the  property  necessarily  follows  the 
event  of  the  suit,  as  in  real  actions,  replevin,  suits  on  mortgages 
or  suits  over  property  in  the  custody  of  the  court,  the  bond  need 
cover  only  the  damages  recovered  for  use  and  detention,  costs 
and  interest.' 

If,  after  acceptance  of  the  bond,  the  security  becomes  insuffi- 
cient, the  appellate  court  will  make  such  orders  as  justice  requires.* 
A  supersedeas  operates  as  a  stay  of  proceedings,  not  affecting 
the  previous  action  of  the  court,  but  merely  keeping  matters  in 
statu  quo^ 

(5)  Return. — The  writ  with  the  authenticated  transcript,  the 
assignment  of  errors,  the  prayer  for  reversal,  and  the  citation 
must  be  returned  on  the  return  day.* 

(6)  Subsequent  Steps. — On  the  return  of  the  writ  to  the  appeU 
late  court  the  matter  is  ready  for  hearing.  If,  on  account  of  in- 
formalities or  lack  of  jurisdiction,  the  writ  is  not  properly  before 
the  court,  it  may  be  dismissed  on  motion ; '  if  not  so  dismissed,  it 
proceeds  to  final  hearing.  The  conclusions  of  the  appellate  court 
are  announced  in  a  mandate  sent  down  to  the  court  whose  pro- 
ceedings have  been  reviewed  by  the  writ.*  If  judgment  is  re- 
versed,  the  court  adjudges  to  the  respondent  in  error  just  dam- 
ages  for  his  delay  and  single  or  double  costs  in  its  discretion.' 

{7)  Errors  Considered. — The  writ  reaches  errors  of  law  only ; 
not  errors  of  fact.'  The  error  must  have  been  committed  other- 
wise than  in  ruling  upon  a  plea  in  abatement." 

ptiance  with  the    statute.    Tiernin  v.  4.  U.  S.  R.  S,,  4  997. 

Booth,  4  Fed.  Rep.  620.  S.  Hilton   -d.   Dickinson,   toS  U.   S. 

1.  Supreme  Court  Rule  39;  Circuit  165. 
Court  of  Appeals  Rule  13.  The  judge  On  dismissal  of  a  writ  of  error,  on 
hat  the  sole  discretion  as  to  the  suffi-  motion  of  defendant  in  error  he  is  en- 
ciencj  of  the  bond,  but  he  cannot  vttry  titled  to  judgment  for  the  costs  aris- 
from  the  rule  p  re  s  c  rl  be  d  as  to  iU  ing  on  the  motion  to  dismiss.  Brad- 
amount.  Stafford  v.  Union  Bank,  16  street  Co.  v.  Higgins,  114  U.  S.  361; 
How,  (U.  S.)  135;  17  How.  (U.  S.)  Patten  tJ.  Cilley, so  Fed.  Rep.  337. 
375;  Catlett  -D.  Brodle,  9  Wheat.  (U.  a.  1  Foster's  Federal  Practice  (ad 
SO  553-  ed.),  1,  495. 

1.  Jerome  ti.  McCarter,  31  Wall.  (U.  7.  There  can  be  no  damages  award«d 

S.)  17;  Martin  v.  Hazard  Powder  C6,  other   than  for  the  delay.     Colton  v. 

93  U.  S.  302;   Williams  v.  Claflin,  103  Wallace,  3  Dall.  [U.S.;  303. 

U.  S.  753.  But  the  lower  court  cannot.  8.  U,  S.  R,  S.,  ^  loil ;  Generes  v. 

Keyser  11.  Farr,  loj  U.  S.  265.   And  so  Campbell,  11   Wall.   [U.  S.)   193;  Co- 

alBO  where  the  approval  of  the  bond  has  hens   t.   Virginia,  6  Wheat.   (U.   S.) 

been  obtained  by  fraud  or  perjur  v.  264;   U.  S.  i.  Goodwin,  7  Crancb  (U, 

Florida  Cent.  R.  Co.  v.  Schulte,  100  0.  S.)  1 10 ;  Wiacart  v.  D'Auchj,  3  Dall. 

S.  644.  (U.  S.)  337.      Nor  of  judgment  in  a 

For  a  form  of  aufertedfas  bond,  see  matter  in  the  ditcretlon  of  the  court. 

Gay  t>.  P«^pa^^  loiU.  S.391.  Earnshaw    v.  U.  S,  13   Sup.  Ct. 

S.  Foster  v.  KanHW,  113   U.S.  301;  Rep.  14. 

HoTcy  V.  McDonald,  109  U-  S.  159.  S.  U.  5.  R.  S.,  t,  loii. 


^aovGoOt^lc 


VOM  fltetai  UNITED  STA  TES  COURTS. 

Errors  committed  by  a  state  supreme  court  are  reviewable  by 
the  United  Slates  Supreme  Court  only  by  writ  of  error.* 

Writs  of  error  may  be  issued  to  review  only  final  judgments  or 
decrees,  with  the  single  exception  in  the  circuit  court  of  appeals 
of  an  interlocutory  decree  granting  or  continuing  an  injunction.* 

A  final  judgment  or  decree  is  thus  defined  in  a  leading  modern 
case:' 

"A  judgment  or  decree,  to  be  final,  within  the  meaning  of  that 
term  as  used  in  the  acts  of  Congress  giving  this  court  jurisdiction 
on  appeals  and  writs  of  error,  must  terminate  the  litigation  be- 
tween the  parties  on  the  merits  of  the  case,  so  that  if  there  should 
be  an  affirmance  here,  the  court  would  have  nothing  to  do  but  to 
execute  the  judgment  or  decree  it  has  already  rendered." 

b.  Appeals. — The  rules  and  regulations  governing  appeals  are 
in  the  main  similar  to  those  regulating  writs  of  error,  and  most  of 
the  above  provisions  laid  down  as  applicable  to  writs  of  error 
apply  as  well  to  appeals. 

An  appeal,  however,  unlike  a  writ  of  error,  must  be  allowed  by 
a  judge,^  who  may  be  compelled  to  allow  it  by  mandamus.^  If 
the  appeal  is  taken  in  open  court  at  the  term  at  which  the  decree 

1.  U.  5.  R.  S.,  4  709.     See  infra,  this  for  Ita  Gnal  declBion,  It  ti  a  final  decree." 

Uae,  Smfrtme  Court.  Wajne,  J,  in  Beebe  u,  Ruuelt,  19  How. 

S.  a6  St.  at  L.  818,(7;     McLiihi'.  (U.  S.)  165. 

Roff,  XAt  U.  S.  661 ;  Chicago,  etc.,  R.  4.  Barrel!  ».  Propeller  Mohawk  Co., 

Co.  B.  Roberts,  HI  U.  S.  690.  3  Wall.  (U.  S.)  *i4;  Pierce  f.  Co>.  9 

t.  Boctwlck  V.  BrinckerhofT,  106  U.  Wall.  (U.  S.)  786;  Sage  it.  Central  R. 

S.  3.  opinion  by  Walte,  C.  J.    To  the  Co.,  96  U.  S.  711;  Richards  v.  Mackall. 

ume  effect  are  Whiting  v.   Bank   of  113U.  S.  539. 

U.  S.,  13  Pet.  (U.  S.)   ij;  Forfar  v.  Any  judge  who  can  sign  a  citation 

Conrad,  6  How.  (U.  S.)  104 ;   St  Clair  ma*  allow  It.     Sage  «.  Central  R.  Co., 

Co.  V.  l.ovingBton,   18   Wall.   (U.  S.)  96U.  S.  711. 

63S;  Parcels  v.  Johnson,  10  Wall.  (U.  The  order  allowing  appeal,  maj  be 

S.)   6j4  ;    North   Carolina   R.   Co.   v.  set  aside  at  anj  Ume  during  the  terra 

Swasej,  33  Walt.  (U.S.)  409;  Croabj  on  motion  or  appellant.     Goddard   v. 

V.   Buchanan,  33   Wall.   (U.   S.)   453;  Ordway,  loi  U.  S.  745. 

Tippecanoe  Co.  v.  Lucas,  93  U.  S.  113;  This  allowance  ma jr,  however,  belm- 

Grant  v.  Phccnlx  Ins.  Co.,  106   U.  S.  piled,  as  br  the  approval  of  a  bond  on 

£9;  St  Louis,  etc.,  R.  Co.  V.  Southern  appeal.    Waahlngton,  etc.,  R.  Co.  v. 

ipress  Co.,  108  U.  S.  14 ;  Bx  f.  Nor-  Washington,  7  Wall.  ( U.  S.)  s7S !  Sage 

ton,lo3  U.  S.  337;  Winthrop  Iron  Co.  i>. Central  R.  Co.,  96  U.  S.  711  ;  Bran- 

f.  Meeker,  109  U.  S.  180;   Mower  v.  dies  v.  Cochrane,  lOj  U.  S.  361. 

Fletcher,  114  U.  S.  117.  The   allowance  maj   be   made  at 

The  mere  fact  that  accounts  remain  chambers  or  in  vacation.     Hudglns  v. 

to  be  adjusted,  or  Chat  the  court  retains  Kemp,  18  How.  (U.  S.)  530.   Noappeal 

the  fund  In  controversv  for  the  purpose  will  be  allowed  encept  to  a  party  to  the 

of  distributing  it  as  decreed,  does  not  record  or  his  privy.     Bayard  v.  Lom- 

rob  the  decree  of  Its  final  and  appeala-  bard,  9  How.  (U.  S.)  530;  £11/.  Cock- 

ble   character.     Lewlsburz   Bank   v.  crolt,  104  U.   S.  578 ;  Guion  -v.   Liver* 

Sheffey,  t4aU.  S.445;  HUTi'.  Chicago,  pool,  etc.,  Ins.  Co.,  109  U.  S.  173. 

etc.,  R.  Co.,  140  U.  S.  sa.  H.  U.  S.  u.  Adams,  6  Wall.   (U.  S.) 

'■  When  a  decree  finally  decides  and  101  ;  U.  S.  v.  Gomez,  3  Wall.  ( U.  S.) 

disposesofthewholemeritsofthecause,  7ja;  Ex  f.  South  &  N.  Ala.  R.  Co., 95 

o  further  questions  or  dl-  U.  S.  in  ;  Exp.  Parker,  i""'  "  "  " 
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was  rendered,  no  citation  is  necessary  ;'  if  at  a  subsequent  term, 
a  citation  must  issue  and  be  served.* 

The  rules  as  to  bonds  on  appeal,  are  the  same  as  those  govern- 
ing bonds  on  writs  of  error,  and  are  set  out  in  the  section  imme- 
diately preceding. 

It  is  provided  in  the  revised  statutes'  that,  "  Appeals'from  the 
circuit  courts  and  district  courts  acting  as  circuit  courts,  and  from 
district  courts  in  prize  causes,  shall  be  subject  to  the  same  rules, 
regulations,  and  restrictions  as  are  or  may  be  prescribed  in  law  in 
cases  of  writs  of  error."* 

These  rules  and  regulations  must  be  complied  with.  The  supreme 
court  has  no  power  to  dispense  with  or  modify  them,*  nor  to  re- 
ceive an  appeal  not  in  accordance  with  them.* 

If  an  appeal  is  dismissed  for  informality,  a  second  appeal  may 
be  taken  within  the  period  allowed  for  an  appeal.^ 

Where  an  appeal  is  duly  taken  by  both  parties  from  the  judg- 
ment or  decree  of  a  circuit  or  district  court  to  the  supreme  court, 
a  transcript  of  the  record  filed  in  the  supreme  court  by  either  appel- 
lant may  be  used  on  both  appeals,  and  both  are  heard  thereon  in 
the  same  manner  as  if  records  had  been  filed  by  the  appellants  in 
both  cases.' 

Appeals  lie  only  from  final  judgments.*  They  may  be  dismissed 
for  informality  or  lack  of  jurisdiction  ;  *®  if  not  so  dismissed,  they  go 
on  to  final  hearing,  and  the  judgment  is  either  affirmed  or  reversed, 
when  the  court  will  make  such  supplementary  orders  as  justice 
may  require.** 

11.  Evidence — (See  also  Evidence,  vol.  7,  p.  43) — a.  Of  the 
Rules  of  Evidence  in  Federal  Practice. — The  rules  of 
evidence  as  applied  in  federal  courts  do  not  differ  radically  from 

1.  Reilj  V.  Lamar,  3  Cranch  (U.  S.)  the  appeal  muBt  be  brought,  and  nhen 

344;    Brockett  v.  Brockett,  3  How.  (U.  it  shall  operate  as  a  jnf^erjeifnu.    The 

S.)  338;  The  San  Pedro,  1  Wheat.  (U.  San  Pedro,  a  Wheat.  (U.  S.)  13a. 

S.)  133 ;  Yeaton  v.  Lenox,  7   Pet.   (U.  B.  U.   S.   k.  Curry,  6  How.  (U.  S.) 

S.)ia>;  U.  S.  u.  Vigil,  10  Wall.  (U.S.)  106. 

433;    MUner   7;.  Meek,   195   U.  S.  35a.  a.  Villabolo*  v.  U.  S.,  6  How.  (U. 

Bui  the  record  must  show  that  the  ap-  S.)  81. 

peal  was  allowed  in  open  court.    Vbn-  T.  Steamer  Virginia  v.  West,  19 

aant  v.    Electro -Magnetic  Gas    Light  How.  (U.  S.)  183;  U.  S.  v.  Pacheco,  10 

Co.,  99  U.  S.  313.  How.(U.  S.)a6i;  Edmonaon  1/.  Bloom - 

«.  Castro  V.  V.  S.,   3  Wall.   {U.  S.)  ahire,   7  Wall.   (U.  S.)   306.     But  this 

46;  Sage  V.  Central   R.  Co.,  96  U.  S.  may  not  be  done  on  an  order  allowing 

713.     The   appeal   in  not   avoided    by     "   '-' '      "   "    " 

non-service  of  citation,  but  the  court 

may  impose   terms  on  the   appellant.  8.  U.  S.  R.  S.,  f  1013. 

Dayton  v.  Laeh,   94  U.   S.  ii3.     It  is  V.  See  aufra,  this  title,  JVrili  of  Br. 

sufficient  that  it  appear  from  the  record  rar.    The  authoritlei  on  the  subject  of 

that  the  appellee  had  notice.     U.  S.  v.  final  judgments   are    collected  in  the 

Gomez,  1  Wall.  (U.  S.)  690.  article  Final  Judgments  and  De- 

The  return  day  of  the  appeal   is  the  crbes,  vol.  7,  p.  966. 

day  named  in  the  citation.     3  Foster's  10.  i   Foster's  Federal  Practice  (3d 

Federal  Practice,  k  488.  ed.),  I,  489. 

t.  U.  S.  R.  S.,  ij  I013.  11.  1   Foster's  Federal  Practice  (id 

4.  "This  includes  the  rules  as  to  when  ed.),  4  494- 
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those  enforced  in  other  tribunals.  There  are,  however,  certain 
statutory  provisions  applicable  to  federal  practice  which  should 
be  mentioned. 

The  statute  regulating  the  subject  of  proof  in  common-law 
actions  is  as  follows :' 

"  The  mode  of  proof  in  the  trial  of  actions  at  common  law  shall 
be  by  oral  testimony  and  examination  of  witnesses  in  open  court, 
except  as  hereinafter  provided."*  In  regard  to  equity  and  admiralty 
suits,  it  is  provided^  that,  "The  mode  of  proof  in  causes  of 
equity  and  admiralty  and  maritime  jurisdiction  shall  be  according 
to  rules  now  or  hereafter  prescribed  by  the  supreme  court, 
except  as  herein  specially  provided."  In  such  cases,  if  appealed 
to  the  supreme  court  or  circuit  court  of  appeals,  no  objection 
may  be  taken  to  the  admissibility  of  any  deposition,  deed,  grant 
or  other  exhibit  found  in  the  record  as  evidence,  unless  objec- 
tion was  taken  thereto  in  the  court  below  and  entered  of  rec- 
ord ;  but  the  same  shall  otherwise  be  deemed  to  have  been 
admitted  by  consent.^ 

Certain  special  rules  governing  the  testimony  to  be  admitted 
in  federal  courts  exist  either  by  virtue  of  statute  or' judicial 
decisions. 

No  testimony  given  by  a  witness  before  either  house,  or  before 
any  committee  of  either  house  of  Congress,  can  be  used  as  evi- 
dence in  arty  criminal  proceeding  against  him  in  any  court,  except 
in  a  prosecution  for  perjury  committed  in  giving  such  testimony. 
But  an  official  paper  or  record  produced  by  him  is  not  within  the 
said  privilege." 

No  pleading  of  a  party,  nor  any  discovery  of  evidence  obtained 
from  a  party  or'witness  by  means  of  a  judicial  proceeding  in  this 
or  any  foreign  country,  may  be  given  in  evidence,  or  in  any  man- 
ner used  against  him  or  his  property  or  estate,  in  any  court  of 
the  United  States,  in  any  criminal  proceeding,  or  for  the  enforce- 
ment of  any  penalty  or  forfeiture  ;  but  this  provision  does  not 
exempt  any  party  or  witness  from  prosecution  and  punishment 
for  perjury  committed  in  discovering  or  testifying  as  afore- 
said.* 

In  mining  cases  for  the  recovery  of  mining  title  or  for  dam- 
age to  such  title,  no  possessory  action  is  affected  by  the  fact 
that  .the  paramount  title  to  the  land  in  which  such  mines  He 
is  in  the  United  States;  but  each  case  is  adjudged  by  the  law  of 

1.  U.  S.  R.  S.,  i  86i.  *.  Supreme  Court  Rule  13.    Circuit 

a.  An  examination  "in  open  court"  la  Court  of  Appeali  Rule  i3  extendi  the 

one  "  in  the  presence  of  the  court  and  rule  to  tranilations. 

Jury  at   lite   trial,  and   not  before  the  S.  U.S.  R.  S,  f  859. 

trial."  Beardslej  v.  Littell,  14  Blatchf.  •.  U.   S.  R.  S.,  4  860.     But  this  eec- 

(U.S.)ioa.  ThiB  »ection  is  «  restriction  tion  does  not  prevent  one  from  show - 

of  the  rule  that  itate  rule*  of  practice  ing  that  a   partj  who  lestifies   in   his 

Kovem  in  trials  in  the  ledentl  courtt.  own  behalf  voluntarily  appeared  in   a 

Exf.  Fisk,  113  U.  S.  713.  criminal    prosecution  against  another 

a.  U.  S.  R.  S.,  4  861.  and    testified    differently,   where   such 

eie 
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possession.^  In  cases  of  seizure  under  the  revenue  laws  the 
burden  of  proof  is  in  general  on  the  claimant  of  the  property; 
but  probable  cause  must  be  made  to  appear  for  the  prosecution, 
to  be  judged  of  by  the  court.* 

b.  Witnesses  —  (i)  Competency. —  It  is  provided  that  the 
laws  of  the  state  in  which  the  court  is  held  shall  be  the 
rules  of  decision  as  to  the  competency  of  witnesses.  No  per- 
son, however,  shall  be  excluded  on  account  of  color  or  inter- 
est.* This  provision  does  not  allow  a  husband  or  wife  to 
become  a  witness  in  a  suit  by  or  against  the  other  party  to 
the  relation  where  he  or  she  would  be  excluded  by  the  common 
law,*  Whether  the  husband  or  wife  may  testify  depends  upon 
the  law  of  the  state  where  the  court  sits.*  It  applies  to  testi- 
mony, whether  oral  or  by  deposition,*  whether  it  be  given  by 
the  party  directly  in  interest  or  by  some  witness  remotely  con- 


Fed.  Rep.  jot.  4  858. 

1.  U.  S.  R.  S.,  t)  910.  The  right  of  penoni  of  color  to  pie 

>.  "  In  iuita  or  InformBtions  brought,  evidence   ia  further   secured  In    iT  S. 

where  anj  seizure  is  made  pursuant  to  R.  S.,  4  1977.    "The  opposite  partv," 

any  act  providln|r  Tor  or  regulating  the  as  used  above,  is  that   party  ag^ainst 

collection  of  duties  on  imports  or  ton-  whom   the    evidence  is   sought   to  be 

ni^e,  if  the  property  Is  claimed  by  any  used.    Eslava  i>.  Mazange,    i    Woods 

person,  the   burden  of  proof   is   upon  (U.  S.)  613. 

such  claimant;  but  probable  cause  must  In  matters  covered  by  the  above  pro- 
be shown  for  such  prosecution,  to  be  vision,  the  state  law  is  entirely  disre- 
judged  of  by  the  court."  U.  S.  R.  S.,  garded.  Potter  v.  Third  Nat.  Bank, 
\  909.  10a  U.  S,  163;  Goodwin  V.  Fox,  139  U. 

"Probable  cause  means  reasonable  S.  631. 
ground  of  presumption  that  the  charge  As  to  whether  a  physician  may  be 
is  or  may  be  well  founded."  Story,  Jt  compelled  to  disclose  communicotlons 
in  Wood  1:  U.  S.,  16  Pet.  (U.  S.)  366;  made  to  him  in  his  professional  ca- 
ll. S.  V.  The  John  Griffin,  15  Wall,  pacity,  depends  on  the  statute  of  the 
(U.  S.)  39.  The  above  rule  is  to  be  state  where  the  federal  court  sit*, 
applied  to  seliures  under  laws  passed  Connecticut  Mut.  L.  Ins.  Co.  v.  Union 
smce  iu  adoption.  Cllquofs  Cham-  Trust  Cc  iii  U,  S.  ajo. 
pagnes,  3  Wall.  (U.  S.)  114.'  U.  S.  R.  S.,  }  8^8,  quoted  Bt>ove,  haa 

I.  "In   the   courts   oF  the    United  no  application  to  criminal  trials.     Lo- 

StaU3  no  witness  shall  be  excluded  gan  v.  U.  S.,  144  U.  S.  363.     It  must 

in  any  action  on  account  of  color,  or  in  be  taken  subject  to  the  exception  thua 

any  dvll  action  because  he  is  a  party  to  stated  bv  the  court,  by  Waite,  C.J,,  in 

or  intereated   in   the   issue  tried:  pro-  Whitford  v.  Clark  Co.,  119  U.  S.  533: 

vided  that  in  actions  by  or  against  exec-  "When    the   statutes   of   the    United 

utors,  adminletraCorB,  Or  guardians,  in  Stales  make  special  provisions  as' lo  the 

which  judgmentmay  berendered  for  or  competency  or   admissibility  of   testi- 

against   them,   neither   party   shall  be  mony,  they  must   be  followed   in  the 

allowed  to  testify  against  the  other,  as  courts  of  the   United  States,  and  not 

to  any  transaction  with,  or  statement  the  laws  or  Ihe  practice  of  the  state 

by,  the  tCEtator,  intestate,  or  ward,  un-  in  which  the  court  is  held  when  they 

less   called   to   testify  thereto  by  t  h  e  are  diSerent" 

opposite  party,  or  required   to   testify  4.  Lucaa  v.  Brooks,  18  Wall.  (U,  S.) 

thereto  by  the  court.     In  all  other  re-  436;  Wooster  v.  Hill,  33  Fed.  Rep.  810. 

spects,  the  laws  of   the  state  In  which  0.  North- Western  Union  Packet  Co. 

the  court  is  held  shall  be  the  rules  of  v.  Clough,  30  Wall.  (U.  S.)  518. 

decision  as  to  the  competency  of  wit-  •.  Comett  *.  Williams,  30  Wall.  (U. 

neaae*  in   the  courts   of   the    Uaited  S.)  316, 
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cerned  tn  the  suit.'  It  applies  to  actions  to  which  the  United 
States  is  a  party.' 

The  accused  in  criminal  cases  is  a  competent  witness,  but  cannot 
be  compelled  to  testify.' 

(2)  How  Attendance  Is  Secured. — Attendance  is  secured  in  the 
first  instance  by  a  writ  of  subpcena  ad  testificandum. 

The  common-law  rule  allowing  the  names  of  but  four  witnesses 
has  been  superseded  by  statute,'  and  now  it  is  the  duty  of  the 
clerk  to  insert  the  names  of  as  many  witnesses  in  a  cause  in  a 
subpcena  as  convenience  in  serving  the  same  will  permit. 

Subpcenas  for  witnesses  who  are  required  to  attend  a  court  of 
the  United  States,  in  any  district,  may  run  into  any  other  district ; 
provided  that  in  civil  causes  the  witnesses  living  out  of  the  dis- 
trict in  which  the  court  is  held  do  not  live  at  a  greater  distance 
than  one  hundred  miles  from  the  place  of  holding  the  same.* 

If  the  witness  living  out  of  the  district  where  the  court  is  held 
lives  more  than  one  hundred  miles  from  the  place  of  trial,  he 
cannot  be  subpoenaed.* 

Witnesses  who  are  required  to  attend  any  term  of  a  circuit  or 
district  court  on  the  part  of  the  United  States  are  subpcenaed  to 
attend  to  testify  generally  on  their  behalf,  and  not  to  depart  the 
court  without  leave  thereof,  or  of  the  district  attorney  ;  and  un- 
der  such  process  they  must  appear  before  the  grand  or  petit 
jury,  or  both,  as  they  may  be  required  by  the  court  or  district 
attorney,' 

In  criminal  cases,  indigent  accused  persons  may  have  compuU 
sory  process  to  secure  the  attendance  of  witnesses  at  the  expense 
of  the  government.*.    The  witnesses  for  the  United  States  in 

I.  Te«M  V.  CKIIm,!!  Wall.  (U.  S.)  S.  Ct.  of  CI.  (Feb.  8th,  1892).   The  dl»- 

48S;  New  lerBcj  R.,  etc.,  Co.  f .  Pollard,  taitce  is  determined  tiy  the  distance  bv 

33  Wall.  (U.  S.)  341.  usual   routes.    Ex  f.  Beebee,   a  Wall. 

1.  Green  t>.  U.   S.,9  Wall.  (U.S.)  Jr.  (C.   C.)   127.     If  a   witness  living 

6s5 ;  Jones  v.  U.  S..  i  Ct.  of  CI.  3S3.  bejond  the  hundred  miles  limit  volun- 

a.  "  In  the  trial  of  all  indictments,  tarilj  attends,  mileage  can  be  taxed  M 
informations,  complaints,  and  other  costs  for  the  hundred  miles  only.  East- 
proceedings  Rgalnst  persons  charged  man  v.  Sherrj,  37  Fed.  Rep.  844. 
with  the  commUilon  of  crimes,  ofTenses,  <.  Henrv  i>.  Ricketts,  I  Cranch  (C. 
and  misdemeanors  in  the  United  Stales  C.)  j8o.  Nor  can  he  be  compelled  to 
courts,  territorial  courts,  and  courts-  attend  bj  the  service  of  subp<Ena  with- 
tnartial,  and  courts  of  inquiry,  in  any  in  the  district  if  he  has  been  enticed 
stateor  territory,  including  the  ZJiJ/firf  there  by  false  pretenses.  Union  Sugar 
«f  Columbia,  the  person  to  charged  ReSnlng  Co.v.  Mathiesson,  3  Cliff.  (U. 
•hall,  at  his  own  request,  but  not  other-  S.)  304;  Steiger  v.  Bonn,  4  Fed.  Rep. 
wise,  be  a  competent  witness;  and  his  17.  Nor  while  there  to  attend  courtor 
failure  to  roake  such  request,  shall  not  transact  public  buBinesE.  Juneau  Bank 
CRBte  any  presumption  against  him."  v.  McSpedan,  ;  Biss.  (U.  S.)  64;  Par- 
>o  St.  at  L.  30.  But  this  does  not  re-  ker  v.  Hotchkisi,  i  Wall.  Jr.  (C.  C.) 
more  an  Incompetency  through  pre-  269;  Miner  v,  Markham,  38  Fed.  Rep. 
tloua  conviction  of  crime.  U.  5.  v.  3S7. 
HoUia,  43  Fed.  Rep.  248.  7.  U.  S.  R.  S.,  4  877. 

*.  Erwln  V.  U.  S.,  37  Fed.  Rep.  490;  8.  U.  S.  R.  S.,  §  878. 

U.  S.  R.  S.,  4  839.  rrooedim.— The  person   indicted 

5.  U.  S.  R.  S.,  {  876;   Eltlng  V.  U.  must  make  affidavit  to  the  following 
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criminal  prosecutions  may,  on  pain  of  imprisonment,  be  required 
to  give  rec<^nizance  for  their  appearance  at  court..' 

Subpcenas  ad  testificandum  are  served  by  the  marshal  of  the 
court  or  by  an  indifferent  person.* 

The  attendance  of  witnesses  whose  testimony  is  needed  in 
depositions  under  a  dedimus  potestatem  may  be  secured  by  sub- 
poena,* or  a  subpoena  duces  tecum  may  issue  on  filing  the  proper 
affidavits.* 

But  no  such  witness  can  be  required  to  attend  at  any  place  out 
of  the  county  where  he  resides,  nor  more  than  forty  miles  from 
the  place  of  his  residence,  to  give  his  deposition  ;  nor  may  he  be 

facU:    First.    There  are    witnesses  therein  at  anj  place  within  anr  district 

whose  evidence  is  material  to  his  de-  orterritory,  Ihe  clerk  of  any  court  of  the 

fense.      Strand.    He  cannot  safely  go  United  Stales  for  such  dls'trict  or  terrt- 

to  trial  without   them.      Tkird.  What  tory  shall,  on  the  application  of  either 

he  expects  to  prove  by  each  of  them,  party  to  the  suit,  or  of  his  agent,  issue 

Fonrik.  That  they  are  within  the  dis-  a  subpoena  for  such  witness,  command- 

tnct  in  which   the   court   Is   held,  or  ing  hini  to  appear  and    testify   before 

within  one  hundred  miles  of  the  place  the  coinmiGsioner  named  in  the  com' 

of   trial.     Pifili-  'I'hat  he  is  not   pos-  mission,  at  a  time  and  place  stated  In 

sessed  of  sufficient   means  and,  is  ac-  the  subpcena ;  and  if  any  witness,  after 

tually  unable  lo  pay  the  fees  of  such  being   duly  served  with  such  subpceD*, 

witnesses.     U.  S.  R.  S„  h  878.  refuses  or  neglects  to  appear,  or,  after 

t.  U.  S.  R.  S.,  ^f)  879,  881.     For  spe-  appearing,  refuses  to  testify,  not  being 

clal  provision  for  district  of   V4rntonl,  privileged   from  giving  testimony,  and 

see  U.  S.  R.  S.,  l)  8S0.  such   refusal   or   neglect  is   proven   to 

a.  Schwabacker   v.   Rellly,    i   Dill,  the   BBtisfactlon  of    any   judge   of  the 

(U.S.)  117 ;  Cummings  i>.  Akron  Ce-  court    whose    clerk    Ueues    such   «ub- 

ment,    etc.,    Co.,   6   Blatchf.    (U.   S.)  pcena,  such  judge  may  proceed  to  cn- 

509;  Power  V.  Semmet,   i   Cranch  (C.  force  obedience  to  the  process,  or  pun- 

C)  Z47.  ish  the  disobedience,  as  any  courtofthe 

A  party  may  serve   subpcena  If  au-  Untied  Slates  may  proceed  in  case  of 

thorized   by  state  practice.     Miller  v.  disobedience  to  process  of  tubpo^a  to 

Allen,  6  Phlla.  (Pa.)  484.  testify  issued  by  such  court."     U.   S. 

A  witness  who  refuses  to  attend  in  R.  S.,  ^  86S. 
answer  to  a  subptcna  may  be  punished  4.  U.  S.  R.  S.,^  869 ;  In  re  Shepard, 
for  contempt.  Voss  t:  Luke,  :  Cranch  3  Fed.  Rep.  la;  18  Blatchf.  (U.  S.)  3a6. 
(C.  C.)  331:  U.  S.  V.  Williams,  4  A  piece  of  metal  in  the  nature  of  » 
Cranch  (C.  C.)  373.  form  or  model  is  not  properly  the  sub- 
But  where  the  witness  shows  no  dis-  ject  of  a  subpcena  duces  tecum.  John- 
position  to  treat  the  subpoena  with  son  Steel  St.  R.  Co.  v.  North  Branch 
contempt,  and  the  failure  to  attend  re-  Steel  Co.,  4S  Fed.  Rep.  191.  Hor  is  ■ 
suits  from  sickness  of  hiniself  or  of  a  pattern  for  a  stove.  In  re  Shepard,  iS 
member  of  his  family,  the  court  in  its  Blatchf.  (U.  S.)  3z6. 
discretion  will  dispense  with  the  usual  The  above  statute  does  not  refer  to 
punishment.  £a /.  Beebes,  a  Wall.  Jr.  testimony  before  a  special  commis- 
(C.  C.)  127.                                             '  sioner  taken   in  another  district  under 

The  contempt  can  be  punished  only  Equity  Rule  67.  In  such  case  a  sub- 
by  fine  or  punishment.  U.  S.  R.  S.,  pcsna  may  be  issued  by  the  clerk  of  the 
6  715;  Ex  f.  Robinson,  19  Wall.  (U.  district  within  which  the  testimony  is 
S.)  506.  taken  without  direct  order  of  the  court. 

The  punishment  must  be  Inflicted  by  Johnson   Steel    St.   R.   Co.   -v.    North 

a  court ;  the  commissioner  has  no  such  Branch  Steel  Co.,  48  Fed.  Rep.  191. 

power.     Eltlng  r.  U.  S.  (French  Spo-  A  partv  by  delivering  documents,  not 

liation  CI.  514^).  Ct.  of  CI.  (Feb.  8th,  privileged  in  his  hands,  into  the  hand* 

1893).  of  his  counsel,  cannot  thereby  excuse 

S.  "  When  a  commission  is  issued  by  non-compliance  with  a  subpiEna  dnces 

any  court  of  the  United  States  for  tak-  tecum  which  Commanded  him  to  pro- 

Ing  the  testimonj'  of  a  witness  named  duce  them.     Edison  Electric  Light  Co> 

618 
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deemed  guilty  of  contempt  for  disobeying  any  subpoena  so  di- 
rected to  him,  unless  his  fees  for  going  to,  returning  from,  and  one 
day's  attendance  at,  the  place  of  examination  are  paid  or  tendered 
'to  him  at  the  time  of  the  service  of  the  subpcena.' 

Special  statutory  provisions  secure  the  procuring  of  the  testi- 
mony of  witnesses  found  within  the  District  of  Columbia  for  use 
in  state,  territorial,  or  foreign  courts.' 

(3)  How  Compelled  to  Testify. — A  witness  who  refuses  to  be 
sworn  or  to  testify  may  be  punished  for  contempt.'  It  is  said 
also  that  an  action  may  be  brought  against  him  for  the  damages 
sustained  by  his  refusal,* 

A  witness  cannot,  however,  be  compelled  to  submit  to  a  surgi- 
cal examination  in  advance  of  the  trial  when  he  is  also  the  party 
suing  for  damages  for  an  injury  to  the  person.'' 

c.  Documentary  Evidence.— Copies  of  any  books,  records, 
papers,  or  documents,  in  any  of  the  executive  departments,  au- 
thenticated under  the  seals  of  such  departments,  respectively, 
are  admitted  in  evidence  equally  with  the  originals* 

The  documents  must,  however,  be  made  by  the  proper  officers 
in  the  discharge  of  official  duty.' 

Statutes  of  the  United  States  regulate  proof  as  regards  the  fol- 
lowing documents  and  records:  documents,  records,  books  and 
papers  in  the  office  of  the  solicitor  of  the  treasury,*  documents 
executed  by  the  comptroller  of  the  currency  and  papers  in  his  of- 
fice,* organization  certificates  of  national  banks, ^*  books  and  pro- 
ceedings of  the  treasury  department,**  papers  in  the  return  offices 

V.  U.  S.  Electric  Lighting  Co.,  44  Fed.  The  autboriUeB   on  thli  subject  are 

Rep.  394.  collated  In  an  article  entitled,  "  Power 

1.  U.  S.  R.  S.,  4  870.  to  Compel    Phjilcal    Examination  in 

>.  U.  S.  R.  S.,  1)1}  871,  874.  Case    of   Injury    to    the   Person,"    by 

I.  U.  S.  R.  S.,  4  715  ;  U.  S.  V.  Cool-  Edward  G.  Buckland,  Yale  Law  Jour- 

idge,   1   Gall.   (U.   S,)   364;  U.   S.   v.  nal,  vol.  i,  p.  ^7. 

Catoo,  I  Cranch  (C.  C.)  150.  «.  U.  S.  R.  S.,  4  S83. 

A  witnetH  on  examinatloD  before  a  This   provision  is  especiallj'  impor- 

special  examiner  will  be  compelled  by  tsnt  in  cases  against   the  government 

proceedings   In  contempt  to  answer  In  which  certified  copies  must  alwajs 

questlonB  that  seem  to  be  material  to  be  produced,  it   being   insufficient    to 

the  issue.    Johnson  Steel  St.  R.  Co.  v.  give  notice  to    produce  the  originals. 

North  Branch  Steel  Co.,  48  Fed.  Rep.  Barnej   v.    Schmeider,  9  Wall.  (U. 

196,     On  this  point  in  Robinson  v.  R.  S.)    148;    Chadwlck    v.  U.  S.,  3  Fed. 

Co^  18  Fed.  Rep.  340,  the  court,  by  But-  Rep.  750. 

ler,  J.,  said ;  "  In  applications  such  as  If  the  officer  having  chai^  of   the 

this  (to  compel  witnesses  before  an  ex-  paper    certifies    to   the   truth   of    the 

•miner  to  answer),  the  court  generally  copy,  and  his  official  character  Is  ccr- 

inclines   lowardi  the   application   and  tified  to  by  the  head    of   the    depart- 

requires  an  answer,  whenever  it  seems  ment,  the  ai  ' 

probable  the   testimony  may   be  rele-  Thompson  7 

vant.     Care,   however,   must  be  eier-  320. 

cised   to   avoid   any   unnecessary   and  t.  Block  v.  U.  S.,  7  Ct.  of  CI.  406. 

improper  Inquiry  Into  private  affairs."  I.  U,  S.  R.  S.,  4  S83. 

«.  I    Poster's   Federal   Practice   (3d  V.  U.  S.  R.  S.,  f  8S4. 

ed.),  {  377.  10.  U.  S.  R.  S.,  4  885. 

B.  Union    Pac  R.  Co.   v.  Botrford,  U.  U.  S.  R.  S.,  4*886,887.     See  U.  S. 

141   U.  S.  350.  V.  Young.  44  Fed   Rep.  168. 
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of  the  department  of  the  interior,*  post  office  records,*  records 
and  papers  in  the  general  land  office,'  records  of  the  patent  office,* 
extracts  from  the  journals  of  Congress,'  documents  in  the  offices 
of  consuls  and  commercial  agents,*  lost  records  generally,*  pub- 
lic and  judicial  records  of  foreign  governments,  the  several  states 
and  territories  '  and  Untied  States  statutes.* 

But  records  may  often  be  admitted,  even  though  not  especially 
allowed  by  a  statute. 

In  general,  the  rule  seems  to  be  as  follows :  ofHcial  registers  or 
records  are  admissible  in  evidence  in  federal  courts,  if  they  are 
kept  by  a  person  exercising  a  public  office,  in  which  he  is  required, 
either  by  statute  or  by  the  nature  of  his  office,  to  write  down  par- 
ticular transactions  or  events  occurring  in  the  course  of  his  official 
duty  or  under  his  personal  observation.  On  this  ground  the  rec- 
ords of  the  United  States  signal  stations  are  admissible.** 

The  rules  as  to  the  admission  of  documentary  evidence  are 
more  liberal  in  admiralty  than  in  common-law  or  equity  proceed- 
ings.** 

d.  Depositions— (See  also  Depositions,  vol.  s,  p.  581 ;  Bill 
DE  Bene  Esse,  vol.  2,  p.  285)— (r)  Depositions  de  Bene  Esse. — 
Provision  is  made  in  the  United  States  statutes  for  depositions 
de  bene  esse.  They  apply  to  both  equity  and  common-law 
actions,**  and  allow  a  party  to  directly  attain  the  same  result 
as  by  a  bill  in  equity  to  take  testimony  de  bene  esse?*  The  provi- 
sions of  the  statute  on  the  subject  are  given  in  the  note.** 

1.  U.  S.  R.  S.,  f  888.  tion  may  be  taken  before  anj*  judge  of 

1.  U.  S.  R.  S.,  44  889,  890.  anj  court  of  the  United  Staiei,  or  anj> 

I.  U.S.  R.  S.,  iSoi.*  commiggfoner  of  a  circuit  court,  or  any 

«.  U.  S.  R.  S.,  $4  893-894.  clerk  of  a  d{stHct  or  circuit  court,  or 

B,  U.  S.  R.  Sn  i  895.  anj'  chancellor,  justice  or  judge  ofasii- 

(,  U.  S.  R.  S.,  4  896.  preme  or  a   superior  court,  major  or 

7.  U.  S.  R.  S.,  44  899-904.  chief  magistrate  of  a  city,  judge  of  a 

•.  U.  S.  R.  S.,  44  9051  9()°>  907-  county  court  or  court  of  common  pleaa 

«.  U.  S.  R.  S.,  4  908;  18   St.   at   L.  of  any  of  the   United   Stalts,  or   any 

53;  18  St.  at  L.  113;  31  St.  at  L.  380;  notary  public,  not  being  of  counsel  o'r 

36  St.  at  L.  so.  attorney  to  either  of  the  parties,  nor 

10.  Evanston  v.  Gunn,  99  U.  S.  660.  Interested  In   the  event  of  the  cause. 

11.  The  Bockenna  Bay,  31  Fed.  Rep.  Reasonable  notice  must  first  be  given 
66i.  In  writing  by  the  party  or  his  attorney 

11.  St^nerv.  Blftke,36Fed.  Rep.  i8j.  proposing  to  take  such  deposition,  to 

It.  I  Foster's  Federal  Practice,  4  i&a.  the  opposite  party  or  his  attorney  of 

14.  "The   testimony   of  any   witness  record,  as  either  may  be  nearest,  which 

may  be  taken  In  any  civi!  cause  depend-  notice  shall  state  the  name  of  the  wit- 

Ing   in  a   district   or  circuit   court   by  ness  and  the  time  and  place  of  the  tak- 

deposltion  de  bene  tise.  when  the  wit-  ing  of  the  deposition ;   and  in  all  cases 

ness  lives  at  a  greater  distance  from  the  in  r«m,  the  person  having  the  agency 

place  of  trial  than  one  hundred  miles,  or  possession  of  the    property  at  the 

or  is  bound  on   a  voyage  to  sea,  or  Is  time  of  seizure  shall  be  deemed  the  ad- 

about  to  go  out  of  the  United  States,  verse    party,  until    a  claim  shall  have 

or  out  of  the  district  in  which  the  case  been  put  in  ;  and  whenever,  by  reason 

li  to  be  tried,  and  to  a  greater  distance  of  the   absence   from   the  district  and 

than  one  hundred  miles  from  the  place  want  of  an  attorney  of  record,  or  other 

of  trial,  before  the  time  of  trial,  or  when  reason,  the  giving  of  the  notice  herein 

be  is  ancient  and  Infirm.    The  deposi-  required  shall  be  Impracticable,  it  shall 
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(2)  Depositions  Under  a  Deditnus  Potestatem  and  in  Perpeluam. 
• — In  any  case  where  it  is  necessary,  in  order  to  prevent  a  failure 

be  lawfui  to  take  such  depoBltlona  a«  The  witneis  must  be  awom  to  tell  the 
there  shall  be  urgent  necesaitv  for  tak-  whole  truth,  as  far  as  he  knowB.  touch- 
ing, upon  Buch  notice  as  a.ny  judge  au-  lug  the  matter  in  controversy  between 
thoriied  to  hold  courts  in  such  circuit  the  parties.  Shutte  v.  Thompson,  15 
or  dUtHct  shall  think  reasonable  and  Wall.  (U.  S.)  151 1  Pendleton  v.  Forbes, 
direct.  Any  person  maybe  compelled  i  Crancl\(C.C.)  507;  Garrett  u.  Wood - 
toappear  and  depose,  as  provided  by  ward,  z  Cranch  (C.  C.)  190;  Rainer  v. 
this  section,  in  the  same  manner  as  Haynes,  Hempst.  [U.  S.)  6S9;  Wilson 
witnesses  may  be  compelled  to  appear  Sewing  Mach.  Co.  v.  Jackson,  i  Hughes 
and  testiry  in  court,  tf.  S.  R.  S.,f  863.  (U.  5.)  195.  A  certificate  stating  that 
See  also  Equity  Rule  67.  witness  was  cautioned,  examined,  and 

This  section  has  no  application  to  sworn  Is  sufficient.  Edmonson  r.  Bar- 
the  taking  of  depositions  in  foreign  rell,  1  Cranch  (C.  C.)  izS. 
countries.  Cortes  Co.  v.  Tannhauicr,  "  Every  deposition  taken  under  the 
18  Fed.  Rep.  667 ;  Stein  v.  Bowman,  13  two  preceding  sections  shall  be  re- 
Pet.  (U  S.)  309;  Bischoffscheini'.  Bait-  tained  bv  the  magistrate  taking  It 
zer,  loFed.  Rep.  1.  until    he' delivers   it    with    his   own 

A  notice  that  the  plaintiff  will  take  hand   into  the   court   for  which  it    U 

depositions  of  witnesses  tn  three  ditTer-  taken;    or    it   shall,  together   with    a 

ent  cities  on  the  same  day,  is  not  such  certificate  of  the  reasons  as  aforesaid, 

reasonable  notice  as  is  required  by  U.  of  taking  it  and  of  the  notice,  if  anjr, 

S.  R.  S.,  4  S63,   and   such  depositions  given    to    the   adverse    party,   be    by 

will  be  suppressed.     Uhle  v.  Burnham,  him   sealed    up    and  directed  10  such 

4^  Fed.  Rep.  739.  court,  and  remain  under  his  seal  un- 

Ifthe  notice  provided  forisnot  given,  ill    opened    in    court.     But   unless   it 

the  adverse  party,  on  making  affidavit  appears  to  the  satisfaction  of  the 

orthe  fact,  may  crosB-eiamine  (he  wit-  court  that   the   witness   is   then  dead, 

nesses,  either  under  a  commission,  or  or  gone  out  of  the   United  Sialet,  or 

by   new  deposition,  If  the  court  or  a  to  a    greater    distance  than  one  hun- 

judge   thereof  deem   It   reasonable,  dred   miles  from  the  place  where  the 

Equity  Rule  68.  court  is  sitting,  or   thai,  by  reason  of 

Notice  must  be  given  by  the  magls-  age.  sickness,  bodily  infirmity,  or  im- 

trate  before  whom  the  deposition  is  to  prtsonment,  he  is  unable  to  travel  and 

be  taken.     Notice  by  the  party  is  not  appear  at  court,  such  deposition  shaU 

sufficient.     Young   v.   Davidson,   5  not  be  used  in  the  cause."     U.  S.  R. 

Cranch  (C.C.)  515.  S.,  4  865. 

The  liability  of  a  witness  in  govern-  If,  at  "the  time  of   trial,  the  attend- 

ment  employ  to  be  ordered  out  of  the  ance  of   the  witness   can    be  secured, 

reach   of  the   court,   is  not   sufficient  the    deposition    mav     not     be    read. 

ground  for  Uklng  a  deposition  dc  bent  Whltford  v.  C  1  a  r  k'  e  Co.,  1 19  U.  S. 

ttse.    Depositions  f/«  Aene  ».<e  must  be  512;   The   Samuel,  1   Wheat.    (U.  S.) 

taken  strictly  in  accordance  with  statu-  9;  Weed   v.  Kell<^,  6   McLean  (U. 

tory  requisites.    Otherwise  they  are  not  S.)  44;  Park  v.  Willis,  t    Cranch  (0. 

admissible.     The   Samuel,    i   Wheat.  C.)  357. 

(U.  S.)  9.     Evans  u.   Eaion,  7  Wheat,  The  party  seeking  to  read  a  dcposl- 

(U.  S.)  356;  Evans  i>.  Hettick,  3  Wash,  tion  taken  de  bene  esse  must  show  that 

(C.C.)   408;    Bell  V.  Morrison,  I  Pet.  he  has  diligently  sought  to  procure  the 

<U.   S.)  351;  Harris  v.  Wall,  7  How.  attendance  of  Ihe  witness :  otherwise  It 

(U.S.)693;  Carrington  v,  Stimaon,   i  may  not  be  used,     Patapsco  Ins.  Co. 

Curt.  (U.  S.)  437.    *•  Every  person  de-  v.  Southgate,   5    Pet.  (U.  S.)  604J 

posing  as   provided  in  the  preceding  Jones  v.  Greenolds.  i  Cranch  (C.  C.) 

section,  shall  be  cautioned  and  sworn  339;  Penn  v.  Ingraham,  I  Wash.  fU. 

to  testify  the  whole  truth,  and  carefully  S.)  487;  Banert  1:  Day,  3  Wa.ih,  (U. 

examined.     His  testimonv  shall  here-  S.)    143:    Pettibone   r.    Derringer.    4 

duced  lo  writing  by  the  magistrate  tak-  Wash,  (U,  S.)iis;  Read  !>.  Bertrand, 

ing  the  deposition,  or  by  himself  in  the  4  Wash.  (U,  S,)  55S. 

magistrate's  presence,  and  by  no  other  For  the  formal  requisites  of  deposl- 

person,  and  shall,  alter  It  has  been  re-  tions  de  bene  etse.  see  i   Foster's  Fed- 

duced  to  writing,  be  subscribed  by   the  eral  Practice  (id  ed.),  4  2S7;  a  Foster's 

deponent."    U.  S.  R.  8.1(864.  Federal  Practice  (aded.),  p.  iiai. 
421 
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or  delay  of  justice,'  any  of  the  courts  of  the  Untied  Slates  may 
grant  a  dedimus  potestatem  to  take  depositions  according  to  com- 
mon usage,*  and  any  circuit  court  upon  application*  to  it  as  a 
court  of  equity,  may,  according  to  the  usages  of  chancery,  direct 
depositions  to  be  taken  in  perpeluam  ret  mentoriam,  if  they  relate 
to  any  matters  that  may  be  cognizable  in  any  court  of  the  United 
States.  And  the  provisions  of  the  three  sections  of  the  statute 
immediately  preceding  have  no  application  to  any  deposition  to 
be  taken  under  the  authority  of  this  section.* 

Any  court  of  the  United  States  m^y,  in  its  discretion,  admit  in 
evidence  in  any  cause  before  it  any  deposition  tAkett  in  perpeluam 
rei  memoriam,  which  would  be  so  admissible  in  a  court  of  the 
state  wherein  such  cause  is  pending,  according  to  the  laws 
thereof.* 

(3)  Letters  Rogatory. — The  testimony  of  witnesses  in  foreign 
countries  is  taken  under  letters  rogatory.* 

(4)  Miscellaneous  Provisions. — For  the  rules  governing  deposi- 
tions other  than  as  above  given,  reference  is  made  to  another  part 
of  this  work.' 

12.  Trial  and  Iti  InoideiitiB — a.  In  General. — The  mode  of 
conducting  trials  in  civil  causes,  other  than  those  in  equity  and 
admiralty,  is  that  adopted  in  the  courts  of  the  state  where  the 
federal  court  is  sitting.*  The  practice  of  the  state  courts  thus 
regulates  the  genera!  conduct  of  the  suit  from  its  commencement 
to  its  close,  except  so  far  as  modified  by  national  legislation.'** 
But  the  rule  above  must  not  be  pushed  so  far  as  to  interfere  with 
the  proper  discretion  of  the  court,  and  its  power  to  direct  the 
proceedings  in  accordance  with  such  discretion.  Thus  it  does  not 
apply  to  the  personal  conduct  and  administration  of  the  judge  in 
the  discharge  of  his  functions."     In   equity  and  admiralty  pro- 

1.  Sufficient  cause  must  be  shown  bj  under  this  section  m  a^  be  appointed 
affidavit  as  a  prerequiaite  to  the  grant-  either  wiliiin  or  without  thejuri»- 
Ing  of  lite  dedimus  fgirMalrm.  U.  diction.  North  Carolina  R.  Co.  I^ 
S.  V.  Parrott.  McAll.  (U.  S.)  447  ;  Sut-  Drew,  3  WoodB  (U.  S.)  692.  But  not 
ton  V.  Mindeville,  1  Cranch  (C.  C.)  in  a  foreign  country.  Stein  v.  Bow- 
Its.  '^''^  provisions,  being  in  deroga-  man,  13  Pet.  (U.  S.)  309. 
tion  ot  the  common  law,  are  strictly  8.  U,  S.  R.  S,  4  867. 
construed.  U.  S.  v.  Parroti,  McAIl.  B.  U,  S.  R.  S,  j  875.  Sec  Letters 
<U.  S.)  447.  Rogatory,  vol.  13,  p.  a66. 

9.  "Common  usage"  has  rererence  T.  See  Depositions,  vol,  5,  p.  581. 

both  to  the  uaage  at  law  and  in  equity.  See  also  Equity  Rule  67. 

BIschofTscheim  i.Ballzer,  10  Fed.  Rep.  8.  See  also  i n/rn,  this  tMt,  Practice 

I.     It  referB  to  the  usage  in  the  state  and  Procedure. 

courts.     Buddicum  v.  Kirk,  3  Cranch  V.  U.  S,  R.  S.,  Ij  914. 

(U.   S.)   193;  Sutton  V.   Mandeville,  1  10.  Lamagter  v.  Keeler,  133  U.  S.  376. 

Cranch  (C.  C)  115-  11.  Indianapolis,  etc.,  R.  Co.  r.  Horet, 

8.  Peters  v.  Prevoat,  i  Paine  (U,  S.)  93  U.  S.  391 ;  Eix  f.  Chateaugay  Ore, 

64.     A  party  who  unites  in  asking  for  etc.,  Co.,  138  U,  S.  544. 

a  commissioner  to   be   appointed  can  In  Nudd  v.  Barrows,  91  U.  S.  436,  it 

not  afterward  object.    Sergeant  e.  Bid-  was  held  that  a  state  statute  requiring 

die,  4  Wheat.  (0.  S.)   508;  Ridgeway  a  judge  to  Instruct  a  jury  only  as  to 

v.  Gbequier,  1  Cranch  (C.  C.)  4.  the  law  of  the  case,  and  providing  that 

t.  U.  S.  R.  S.,4  866.    An  examiner  the  written   Instructions  of  the  court 
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ceedings  the  trial  is  conducted  according  to  the  ancient  rules 
governing  such  cases,  as  modified  by  federal  legislation  and  rules 
of  court.' 

In  criminal  prosecutions  the  accused  is  guarantied  the  right  to 
a  speedy  and  public  trial,  by  an  impartial  jury  of  the  state  and 
district  wherein  the  crime  was  committed,  to  be  informed  of  the 
nature  and  cause  of  the  accusation,  to  be  confronted  with  the 
witnesses  against  him,  to  have  compulsory  process  (or  obtaining 
witnesses  in  his  favor,  and  to  have  the  assistance  of  counsel  for 
his  defense.*  In  all  cases,  however,  parties  may  manage  their 
cases  personally.*  Parties  at  the  trial,  on  motion  and  due  notice, 
may  be  compelled  to  produce  books  and  writings  in  their  pos- 
session.* 

b.  Juries — (i)  Constitutional  Provision. — Trial  by  Jury  is  se- 
cured by  the  constitution  in  criminal  cases,  and  in  suits  at  com- 
mon law  where  the  value  of  the  matter  in  dispute  exceeds  twenty 
dollars.* 

(2)  In  Civil  Cases. — The  trial  of  issues  of  fact  in  the  supreme 

fhould  be  taken  by  the  JU17  in  their  1.  U.  S.  R.  S.,  $  9C3. 

retirement,  and  returned  with  the  ver-  t.  6lh  amendment  to   Unilrd  Stales 

diet,  and  that  papers  read  in  evidence  Const.     Where  the  HCciued  wrongfully 

might  be  carried  from  the  bar  bj  the  keep*   witneueB  awav,   be  waives  hfa 

)urj,  was  not  binding  upon  the  federal  right  to  be  confronted  with  them.   Rcy- 

courts,  and  that  a  judge,  in  charging  noldit  v.  U.  S,,  98  U.  S.  145. 

the  jury  upon  the  facta,  »nd  In  refus-  He   may   waive   their   presence  hj 

ing  to  permit  them  to  take  the  written  agreeing  that  they  would  give  certain 

instructions,  or  the  papers  read  in  evi-  teetimony  if  present.     U.  S,  v.  Sacra- 

dence,  to  the  j ury  room,  committed  no  mento,  2  Mont,  139;  jj  Am.  Rep.  743. 

error.      See   also    Vlcksburg,  etc,,  R.  8.  U.  S.  R.  S.,^  747. 

Co.  V.  Putnam,  1 18  U.  S.  545  ;  U.  S.  v.  <.  U.  S.  R,  S.,  I)  734. 

Philadelphia,  etc..   R.  Co.,  123  U.  S.  B.  Art.  3,  4  1,  amendments  6  and  7. 


\\"i. 


Rucker  v.  Wheeler,  1 27  V.  S.  93  ;  The  right  of  trial  by  jury  is  n 

Lovejojr.  U.  S„  laS  U.  S.  171.  pended  by   war.     Ex  f.    Mllligan,    4 

A  state  statute  prescribing  that  the  Wall.  (U.  S.)  3,  133. 

judge  shall  require  the  jury  to  answer  All  suits  not  of  equity  or  admiralty 

special   interrogatories,  In  addition  to  jurisdiction,    brought    to    settle    legal 

finding  a  general  verdict,  does  not  ap-  righti,  though  of  a  peculiar  form   not 

fly  to  the  courts  of  the  United  Staten.  icnown  to  the  common  law,  arc  within 

ndianapolis,  etc.,  R.  Co.  v.  Horat,  93  themeiningoftbc  term hereused, "suits 

U.  S.  19c.  at  common  law,"     Parsons  v.  Bedford, 

It  may  be  said  in  general  that  ques-  3  Pet.  (U.  S.)  446;  Knickerbocker  In*. 

tionsoE  the  power  and  authority  of  the  Co.w.  Comstock.  16  Wall.  (U.  S,)ic;8; 

court  are  independent  of  the  state  law.  U,  S.  i>.  LaVengeance.  3  DhU.  (U.   S.) 

Lyons    v.   Lyons   Nat  Bank,  8   Fed.  197;  The  James  and  Catherine,  Baldw. 

Rep.  373.  (U.  S.)  554.      But   a  suit  against   the 

The   presiding  judge    of    a    Uniltd  government  is  not  included.    McElrath 

,S/a/»  court  doubtless  may,  In  a  proper  v.  U.  S.,  la  Ct.  of  CI,  312, 

case,  direct  the  verdict  for  the  defend-  The  constitutional  provisions  require 

■nt  and  order  judgment  entered  there-  a  jury  as  it  existed   at   common   law. 

on.     Central  Transp.  Co.  n.  Pullman  The  requirement  of  unanimity  must  be 

Palace  Car  Co^  139  U.  S.  84.  preserved.     Kleinschmidt   r.   Dunphy, 


either   a   state   constitution   nor  8  I  Moi 
■tate   law   prohibiting   judgei 

charging  juries  with   regard  to  matters  cases  may  b 

ot  fact  tSect  United  Slates  Qovm.    St,  bone,  2  Paine  <U.   S.)   578;    U.   S. 

Louis,  etc.,  R.  Co.  v.  Vlckers,  laa  U,  One    Hundred     Barrels     of    Distilled 

S.  36a.  Spirits,  14  Wall.  {U.  S.)  44. 
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court  in  all  actions  at  law  against  citizens  of  the  United  States  is 
by  jury.* 

In  the  circuit  and  district  courts  the  trial  in  common-law  cases 
is  by  jury*  This  rule  is  absolute,  except  that  in  the  former  court 
the  parties  or  their  attorneys  of  record  may  file  with  the  clerk  a 
stipulation  in  writing  waiving  a  jury.  The  cause  may  then  be 
tried  by  the  court,  whose  finding,  whether  general  or  special,  will 
have  the  same  effect  as  the  verdict  of  the  jury.'  In  such  a  trial 
the  rulings  of  the  court  may  be  excepted  to,  and  reviewed  upon 
writ  of  error  or  appeal.  If  the  finding  is  special,  the  review  may 
extend  to  the  determination  of  the  sufficiency  of  the  facts  to 
support  the  judgment.^ 

There  are  special  provisions  giving  a  right  to  jury  trial  in  certain 
admiralty  and  patent  causes.' 

(3)  Choosing  of  Jurors  and  Conduct  of  Jury  Trials. — The 
qualifications,  exemptions  and  mode  of  choosing  jurors  corre- 
spond with  those  which  obtain  in  the  state  where  the  court  sits.* 
But  no  person  is  disqualiBed  to  serve  in  a  federal  court  as  juror 
because  of  race,  color  or  previous  condition  of  servitude.'  The 
per  diem  pay  of  jurors  is  two  dollars.  No  person  may  serve  as 
a  petit  juror  more  than  one  term  in  any  one  year,  nor  as  a  grand 
juror  more  than  once  in  two  years.*     The  method  of  drawing 

The  constitutional  provision  doe»  not  A  ]y,Ty  trial  ma^  be  waived  without  a 

require  a  jury  in  preliminary  criminal  stipulation   in   writing,     fht   Utter  is 

Inquiries  not  involving  a  trial  on  the  neceuirj  to  enable  the  court  above  lo 

meritB.    £«/.  Martin,  3  Paine  (U.  S.)  reviewthejudgment.   Kearney  ti.  Cbh. 


348.  la  Wall.  (U.  S.)  27s  ;  Ljone  t,.  LyoiM 

A  cotnpuIsciT   nonsuit   against   the     Nat.  Bank,  8  Fed.  Rep.  371 ;  Fhillfpsv. 

plaintiff  in  civil  cases  where  the  con-     PrcBton,  5  How.  (U,  S.)  178  ;  Gilman 


stitution  secures  a  Jury  trial  cannot  be  v.  Illinois,  etc.,  Tel.  Co.,  gi  U.  S,  603; 

ranted.     Doe  v.  Grymes,  j   Pet.  (U.  Bond  v.  Dustin,  112  U.  S.  606;  Camp- 

)   469;    D'Wolf   V.    Rabaud,    i    Pet.  bell  v.  Bovreau,  21  How.fU.  S.)  233; 

(U.S.)  476;  Castle  r.BullanJ,  13H0W.  Spalding  v.   Manasse,   131   U.   S.  65: 

(U.  S.)  172;  Crane  v.  Morris,  6   Pet.  Andes  v.  SUwson,  130  U.  S,  435. 

(U.  S.)  S98;  Foote  V  Silaby,  i  Blatchf.  *.  U.  S.  R.  S.,  $  700.     This  sectioti 

(U.  S.)  445.  and  section  649  (note  j),  refer  only  to 

The  case  cannot  be  committed  to  a  trials  in  the  circuit  court.     Howanl  v. 

referee  save  by  the  consent  or  both  par-  Crompton,    14    Blatchf.  (U.    S.)   333. 

ties.     Howe  Sewing  Mach.  Co.  i'.  Ed-  Prior  to  the  passing  of  the  act  upon 

wards,  15  Blatchf.  (U.  S.)  402.  which   this   section   is   founded,   casea 

The  above  constitutional  provisions  tried  by  the  court  could  not  be  re- 
extend  the  guaranty  of  jury  trial  to  the  viewed  by  writ  of  error.  Guild  v.  Fron- 
DUtrict  of  Columbia  equally  with  I  he  tin,  i8  How.  (U.  S.)  135;  Kelicy  t>. 
states.  Callan  r.  Wilson,  137  U.  S.  540.  Forsyth.  11  How.  (U.S.)  8  v.  Campbell 

I.  U.  S.  R.  S..  4  689.  ■o.  Boyreau,  ai  How.  (U.  t.)  233. 

1.  U.  S.  R.  S.,  \i)  566,  648.  If  the  findings  are  fairly  susceptible 

8.  U.   S.  R.  S.,  4  649.    The  finding  of  two  constructions,  the  one  uphold- 

may   be  filed   at  a   subsequent  term,  ing   and   the   other   overthrowing  the 

j£tna   Ins.  Co.  v.  Boon,  95  U.  S.  117.  general  verdict,  the  former  will  Be  ac- 

Whether  the  court  will  make  a  general  ccpted  as  the  true  construction.   Larkln 

or  special  finding  lies  in  its  own  discre-  t>.  Upton,  144  U.  S.  19. 

tion.    No  exception  can  betaken  from  6.  U.  S.  K,  5.,  $  566;  18  St.  Bt  L.  315. 

a  refusal  to  make  a  special  finding  of  t.  U.  S.  R.  S.,  4  800. 

facts.  Mercantile  Mut.  Ins.  Co.  V.  Pot-  T.  18  St.  at  L.  336;   21St.atL.43. 

•om,  18  Wall.  (U.S.)  237.  8.  31  St.  at  L.  43;  U.  S.  R.  S.,  4  8ia. 
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jurors  is  covered  by  a  statute  of  the  United  States,^  as  is  also  that 
of  issuing  and  serving  the  venire  and  the  returning  of  the  jury.* 

The  grand  jury  consists  of  not  less  than  sixteen,  nor  more  than 
twenty-three  persons  ;*  their  foreman  is  appointed  by  the  court, 
who  is  also  required  to  administer  the  oath.*  The  venire  to  the 
grand  jury  must  be  issued  by  the  judge  of  the  circuit  or  district 
court.^  Grand  juries  may  be  discharged  by  the  court  in  its  dis- 
cretion,*  The  juries  of  circuit  and  district  courts  may  be  used 
interchangeably.'  The  accused,  in  treason,  is  entitled  to  twenty 
peremptory  challenges,  and  the  United  States  to  five  ;  in  felony, 
he  is  entitled  to  ten  and  the  United  States  to  three ;  in  other 
criminal  and  in  all  civil  cases,  each  party  is  entitled  to  three  per- 
emptory challenges.^  There  are  other  provisions  of  a  special  na- 
ture which  are  referred  to  in  the  notes."  All  proceedings  in  the 
case  must  be  had  in  the  presence  of  the  jury,  including  the  noting 
of  exceptions  to  the  charge  or  the  refusal  to  charge.'' 

13.  JodgmenU,  Beoreei,  and  Xxeontioiu — a.  Judgments  and 
Decrees— (i)  In  General. — The  practice  as  to  granting  judg- 
ments and  decrees  is  that  of  the  common-law  and  equity  practice 
respectively,  except  as  modified  by  acts  of  Congress  and  by  rules 
of  court  adopted  in  accordance  therewith. 

Their  effect  as  liens  depends  upon  the  law  of  the  state  within 
which  the  court  is  held.*' 

1.  II  SI.  *t  L.  43.    The  provlsionB  of  tarllj   aided  any  such  combination  or 

the  tUtute,  as  to  drawing,  are  manda-  coDSpJnicy.     U.  S.  R.  S„  4  8zi;  Ark- 

\OTy  only,  and  the  fact  that  the  name  kansas,  U.   S.   R.  S.,  f  814;  Colorado, 

of  a  grand  juror,  contained   in  the  at  %\..v.\.l^.^(l.^cfl■,  District  of  Colum- 

venire,  was  not  drawn,  will   npt  affect  bia.  35  St.  at  L.  749;  Gtorgia,l\  Stat 

the  validitj  of  the  indictment.     U.S.  L.  62.  63 ; /nrf/fl«a,  U.  S,  R.  S.,  *  815; 

IT.  Ambrose,  3  Fed.  Rep.  383.  Kentucky,  M.    S.    R.    S.,    k   815;    Nevi 

1.  U.  S.  R.  S.,  %f,  801-805.  ^o'-*.  U.  S.  R.  S.,  i  S06 1   aj  Sl  at  L. 

8.  U.  S.  R.  S.,  4  808.  3a;  North  Carolina,  U.  S!  R.  S.  816; 

4.  U.  S.  R.  S..  4  809.  OA/o,  2oSt.  at  L.  loi;  ai  St.  at  L.63; 

6.  U.  S.  R.  S,  i  810.  South   Carolina,  U.   S.  R.   S.,    %   817; 

%.  U.S.  R.  S.,4  811.  Tennesaee,   ai    St.  at  L.  175;   Vermont, 

1.  V.  S.  R.  S.,  4  813 ;  2^  St.  at  L.  386.  U.  S.  R.  S..  ^4  807,  818. 

8.  U.  S.  R.  S.,  i  819;  U.  S.   V.   Hall,  10.  Phelps  v.  Mayer.  15   How,  [U. 

44  Fed.  Rep,  883.  S.)  160. 

>.  tio  person  shall  be  a  grand  or  11.  "JudgmentsanddecreeG  rendered 
petit  juror  in  anj  court  of  the  United  in  a  circuit  or  district  court  of  the 
Slaiei,  upon  any  inquiry,  hearing,  or  United  States  within  any  state,  shall 
trial  of  any  suit,  proceeding,  or  prose-  be  liens  an  property  throughout  such 
cution  based  upon  or  arlsinK  under  the  state  in  the  same  manner  and  to  the 
{n-ovisioniof  title"ClvilRl^htB"andof  same  extent  and  under  the  same  con- 
title  "  Crimes,"  for  enforcing  the  pro-  ditlona  only  as  if  such  judgments  and 
vlsioas  of  the  fourteenth  amendment  decrees  had  been  rendered  by  a  court 
to  the  constitution,  who  fa,  in  the  judg-  of  genera]  jurisdiction  of  such  state; 
ment  of  the  court,  in  complicity  with  provided,  that  whenever  the  laws  of 
any  combination  or  conspiracy  in  said  any  state  require  a  judgment  or  decree 
title  set  forth  ;  and  every  grand  and  of  a  state  court  to  be  registered,  re- 
petit  juror  shall,  before  entering  upon  corded,  docketed,  indexed,  or  any  other 
any  such  inquiry,  hearing  or  trial,  thing  to  be  done,  in  a  particular  man. 
take  and  anbscribe  an  oath,  in  open  ner,  or  in  a  certain  office  or  county  or 
court,  Uiat  he  has  never,  directly  or  in-  parish  in  the  State  of  /Louisiana  before 
directly,  counseled,  advised,  or  volun-  a  lien  shall  attach,  this  act  shall  be 
J7  C.  of  L.— 40                           626 


^aovGoOt^lc 


rnlud  sutw  UNITED  STA  TES  COURTS.     Conrti  i»  0«>ml. 

Decrees  in  rem  exist  in  the  federal  equity  practice,  but  are  of 
purely  statutory  origin.* 

The  form  of  decrees  is  prescribed  in  Equity  Rule  86* 

Interest  is  allowed  on  judgments  in  civil  causes  in  circuit  and 
district  courts,  and  may  be  levied  by  the  marshal  under  process  of 
execution  issued  thereon,  in  all  cases  where,  by  the  law  of  the 
state  in  which  the  court  is  held,  interest  may  be  levied  under  such 
process  of  execution  on  judgments  recovered  in  the  courts  of  the 
state.  The  rate  of  interest  is  the  same  as  that  on  judgments  of 
state  courts.  It  begins  to  run  from  the  date  of  the  judgment.' 
The  rule  above  does  not  apply  to  cases  in  equity,*  nor  to  judg- 
ments against  the  United  Slates.^ 

A  judgment  has  no  extraterritorial  effect.     One  rendered  in  a 

applicable  therein  whenever,  and  only  stance,  as  follows  :     '  This  cause  came 

whenever,  tlie  laws  ofsuch  stste  shall  on  to  be  heard  (or  to  be  further  heard, 

authorize  ttiejudgments  and  decrees  of  as  the  case  may  be),  at  this  term,  and 

the   Untied  States  courts  to  be  regis-  was  argued  \>y  counsel;  and  thereupon, 

tered,  recorded,  docketed,  indexed,  or  upon   consideration    thereof,    it   was 

otherwise  conformed  to  the  rules  and  ordered,  adjudged,  and  decreed  aa  fol- 

requirements  relating  to  the  judgments  lows,  viz. :'    (flere  insert  the  decree  or 

and  decrees  of  the  courts  of  the  slate,  order,)"     When  the  decree  is  entered 

That   the  clerks  of  the  several  courts  by  consent  this  fact  should  be  recited 

of  the  United  States  shall  prepare  and  In  the  decree.     Seton  on  Decrees  (4th 

keepin  their  respective  ofTiees  complete  ed.)   1535;    Foster's    Federal    Practice 

and    convenient  indices  and  cross  in-  (id  ed.),  vol.  i,  4  325. 

dices  of  the  judgment  records  of  said  If  the  decree  be  for  the  performance 

courts,  and  such   indices  and   records  of  any  specific  act,  as,  for  example,  the 

shall  at  all  times  be  open  to  the  inspec-  execution  -of  a  conveyance  of  land  or 

tion   and   examination  of  the   public."  the  delivering  of  deeds  or  other  docu- 

(Special   provision  as    to  Louisia-ma.)  ments,  the  decree  must  prescribe  the 

isSt.alL.  357;  Actof  August  ist,iSS8.  lime  within    which   the   act   shall    lie 

Judgments  and  decrees  rendered  in  a  done.   '  Equity  Rule  8. 

circuit    or   district   court,   within   any  Every  decree  for  an  account  o[  the 

state,  shall  cease  to  he  liens  on  real  es-  personal  estate  of  a  testator  or  intestate 

tate  or  chattels  real,  in  the  same  man-  shall  contain  a  direction  to  the  master, 

ner  and  at  like  periods,   as  judgments  to   whom   it   is   referred    to   take   the 

and  decrees  of  the  courts  of  such  state  same,  lo  inquire  and  state  to  the  court 

cease,  by  law,  lo  be  liens  thereon.     U.  what  parts,  it  any,  ot  such  personal  es- 

S.  R.  •>..  t)  967.  tate  are  outstanding  or  undisposed  of, 

A     provision   of  a  state  law  to  the  unless  the  court  shall  otherwise  direct, 

effect  that  a  judgment  shall   not  be  a  Equity  Rule  73. 

lien  unless  execution  be  issued  thereon  Clerical  mistakes   In  decrees  or  de- 

within  a  certain  time,  applies  to  federal  crelal  orders,   or  errors    arising   from 

couns.     Sellers  IJ.  Corwin,  5  Ohio  398;  any  accidental  slip  or  omission,  may, 

34  Am.  Dec.  30T.  at    any  time  before   an  actual  enrofl- 

The  clerk  cannot  charge  a  fee  for  the  ment  thereof,  be  corrected  t^  order  of 

inspection    of  the   above   indices   and  the  court  or  a  judge  thereof  upon  pc- 

recorda.    /«  re    Chambers,    44    Fed.  tition,  without  the  form  or  expense  of 

Rep.  786.  a  rehearing.     Equity  Rule  85. 

1.  Foster's  Federal  Practice  (ided.),  In  foreclosure  suits  a  decree  may  be 

vol.  I,  4  310;  U.  S.  R.  S.,  $  738.  rendered  for  any  balance  that  may  be 

S.  "  In  drawing  up  decrees  or  orders,  found  due   the  complainant   over  and 

neither  the  bill,  nor  answer,  nor  other  above  the    proceeds  of   sale.      Equity 

pleadings,  nor  any   part  thereof,  nor  Rule  92. 

the  report  of  any  master,  nor  any  other  I.  U.  S.  R.  S„  ()  966. 

prior   proceeding,    shall  be  recited   or  4.  Perkins   v.  Fourniquet,   14   How. 

stated  in  the  decree  or  order )  but  the  (U.  S.)  318. 

decree  and  order  shall  begin,  in  sub-  B.  U.  5.  v.  Sherman,  98  U.  S.  565. 
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certain  district  has  no  force  in  another  district  except  as  evi- 
dence.* 

(2)  Correction. — The  correction  and  vacation  o(  judgments  is  a 
matter  relating  to  the  authority  of  the  court,  and  as  such  is  within 
its  discretion.  The  court  is  not  affected  by  state  laws  on  the 
subject,* 

A  judgment  may,  for  cause,  be  vacated  or  amended  at  the  term 
at  which  it  was  entered,*  but  not  at  a  later  term,  unless  the  mo- 
tion had  been  made  or  noticed  within  the  term,*  or  some  material 
matter  of  fact  had  escaped  attention,  or  there  had  been  a  clerical 
error,'  or  the  judgment  was  absolutely  void  and  not  voidable 
only.* 

Decrees  may  be  corrected  if  the  mistakes  are  clerical  only,  or 
have  arisen  from  accidental  slips  or  omissions  at  any  time  before 
enrollment,  upon  petition  merely.'  There  are  also  seven  other 
methods  of  correcting  decrees :  by  petition  for  rehearing,*  by  bill 
of  review,  by  bill  in  the  nature  of  a  bill  of  review,  by  a  supple- 
mental bill  in  the  nature  of  a  bill  of  review,  by  a  bill  to  set  aside 
a  decree  on  account  of  fraud,  mistake,  accident  or  surprise,  by  a 
bill  to  suspend  or  avoid  the  operation  of  a  decree,  and  by  appeal.* 

(3)  Special  Provisions. — Statutes  have  been  passed  having  ap- 
plication to  particular  suits  or  special  cases  which  are  referred  to 
in  the  notes.^" 

i.  Executions. — The  Revised  Statutes  provide  that  the  party 
recovering  a  judgment  in  any  common-law  cause  in  any  circuit  or 
district  court  shall  be  entitled  to  similar  remedies  upon  the  same, 
by  execution  or  otherwise,  to  reach  the  property  of  the  judgment 
debtor,  as  are  now  provided  in  like  causes  by  the  laws  of  the  state 
in  which  such  court  is  held,  or  by  any  such  laws  hereafter  enacted 

1.  U.  S.  !■.  Ingate,  48  Fed.  Rep.  251.         ».  Foster's  Federal  Practice  (id  ed.), 

3.  See  .jufra,  this   title,   Trial  and  vol.  1,  f  350.     See  also  Appeal,  vol.  1, 
III  Incidents;  BrongOD  D.  Schulten,  104  p.  616,  and  supra,  thil  title,  Affeali. 
V.  S.417:  £x/.Casej',  i8Fed.  Rep.  86.         A  state  court  cannot  enjoin  the  ex- 

1.  Bronson   v.   Schulten,   104  U.   S.  ecution    of    a   decree   of   the    federal 

415.     In  order  to  discontinue,  a   cause  court.     Dorr  v.  Rohr,  82   Va.  339. 

cannot  be  entered  after  judgment.  Ball  10.  Judgments  in  suits  under  postal 

V.  Trenholm,  45  Fed.  Rep.  58S.  laws.     U.  S.  R.  S,,  ^  95S. 

An  erroneous   sentence,  after  being  Judgments   in    suits  on   debentures. 

partly  executed,  cannot  lie  revised  by  U.  S.  R.  S.,  I)  959. 

the  court  or  a  new  sentence  Imposed.  Judgments  in  suits  on  bonds  for  re- 

even  at  the  same  term  of  court    Sx  f.  covery  ot  dutie*.     U.  S.  R.  S.,  J^  9(5o, 

Lange,  18  Wall.  {U.  S.)  163.  961. 

4.  Amy  V.  Watertown,  130  U.  S,  313;  Judgment  for  duties.  U.  S.  R.  S.,  ^ 
Bronson  v.  Schulten,  104  U.  S.  416.  g6». 

B,  Phillips  ti.  Negley,  117  U.  S.  665 ;         Judgment  for  fines.     U.  S.  R.  S.,  f^ 

Pickett  V.  Legerwood,  7    Pet.  (U.   S.)     1041,  1043. 

148;  Morgan  v.  Texas  Cent.  R.  Co.,  31        Judgment  against  garnishee  in  suits 

Fed.  Rep.  530;  Bronson   v.  Schulten,     by  the  United  Slates.     U.  S.  R.  S.,  ( 

104  U.  S.  415 ;  Schell  v.  Dodge,  toy  U.    93;. 

S.  619;  Cannon  v.  U.  S„  [t8  U.  S.  355.  In  every  case  in  any  court  of  the 
•.  U.S.i'.  Wallace,  46  Fed.  Rep.  570.  United  States,  where  a  demurrer  is 
_    W7..  ..^     n..i_  D_  interposed  to  an  indictment,  or  to  any 

count  or  counts  thereof,  or  to  any  in- 
formation, and  the  demurrer  is  over- 
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which  may  be  adopted  by  general  rules  of  such  circuit  or  district 
court ;  and  such  courts  may,  from  time  to  time,  by  general  rules 
adopt  such  state  laws  as  may  hereafter  be  in  force  in  such  states 
in  relation  to  remedies  upon  judgments,  as  aforesaid,  by  execution 
or  otherwise.* 

All  writs  of  execution  upon  judgments  or  decrees  obtained  in 
a  circuit  or  district  court,  in  any  state  which  is  divided  into  two 
or  more  districts,  may  run  and  be  executed  in  any  part  of  such 
state ;  but  shall  be  issued  from,  and  made  returnable  to,  the  court 
wherein  the  judgment  was  obtained.* 

Execution  upon  judgments  in  favor  of  the  United  States  may 
run  into  every  state  and  territory.*  Execution  on  judgments  in 
a  circuit  court  may  be  stayed  at  the  discretion  of  the  court,^  or  if 
allowed  by  state  law,  as  a  matter  of  right.*  If  the  state  law  re- 
quires that  goods  taken  on  execution  on  a  writ  of  fieri  facias  shall 
DC  appraised  before  sale,  the  state  appraisers  may  appraise  goods 
taken  on  a  like  process  issuing  out  of  the  federal  courts.  The 
marshal  may  summon  the  appraisers  according  to  the  state  law, 
and  if  they  do  not  attend  he  may  sell  the  goods  without  appraise- 
ment.* The  death  of  a  marshal  does  not  affect  an  execution 
sale,  but  his  successor  may  perform  the  acts  necessary  to  com- 
pletely vest  title.' 

All  money  received  by  the  court  or  its  officers  may  be  depos- 
ited with  the  treasurer,  an  assistant  treasurer,  or  a  designated  de- 
pository of  the  United States,\a  the  name  and  to  the  credit  of  the 
court,  or  may  be  delivered  upon  security,  according  to  agreement 
of  the  parties,  under  direction  of  the  court.* 

ruled,  the  judgment  ihall  be  retfiond-  the  security  of  tbe  adverse  party  ta  it 

eat  ouster;  and  thereupon  a  trial  may  maj  judge  proper,  be  stayed  forty-tno 

be   ordered   at   the   same   term,   or  a  days  from  the  time  of  entering  judg- 

contiauance  may  be  ordered,  as  justice  ment,  to  give  time  to  file  In  the  clerk's 

may  require.     U.  S.  R.  5., }  1016.  ofGce  of  utid  court  a  petidan  for  a  new 

1.  U,  S.  R.  Sn  4  916.    ThiB  statute,  trial.     If  such  petition  Is  filed  within 

in  so  far  as  it  confilcta  with  the  general  said  term  of  forty-two  dayi,  with  a  cer- 

rule,  established  in  U.  S.  R.  S.,  4  914,  tificale  thereon  from  any  judge  of  such 

Bupereedes  it.     Under  section  gi6  only  court  that  he  allows  it  to  be  filed,  which 

such  remedies  can   be  pursued  in  the  certlficBte  he  may  n    ' 


enforcement  of  judgments  as  were  pro-  discretion,  execution  shall,  of   course, 

vided  by  stale  law  at  the  time  the  sec-  be  further  stayed  to  the  neit  session  of 

tion   was  re-enacted,  Dec.  iilh,   1S73,  said  court.     If  anew  trial  be  granted, 

together  with  such   of  the  subsequent  the  former  judgment  shall  be  thereby 

remedies  provided  by  state  legislation  rendered  void.     U.  S.  R.  S.,  ^  9S7. 

as  have  been  adopted  by  rules  of  the  S.  In  any  state  where  judgments  are 

federal   courts.     Lamsster   v.   Keeler,  liens  upon  the  property  of  the  defend- 

113   U.   S.  376.      See  infra,  this  title,  ant,   and  where,   by  the  laws  of  such 

Practice  and  Procedure.  state,   defendants   are   entitled,   in  the 

9.  U.  S.  R.  5.,  I)  985.  courts  thereof,   to  a  stay  of  execution 

a.  U.  S.  R.  S.,  Ij  98fe.  for  one  term  or  more,  defendants  in  ac- 

4.  When  a  circuit  court  enters  judg-  tions  in  the  courts  of  the  United  States 

ment  in  a   civil  action,  either  upon  a  held  therein,  shall  be  entitled  lo  a  stay 

verdict  or  on   a   finding  uf  the  court  of  execution  for  one  term,    U.  S.R.S, 

upon   the   facts,   in   cases  where  such  ^  988. 

finding  is  allowed,  execution  may,  on  S.   U.  S.  R.  S.,  $  993. 

motion  of  either  party,  at  the  discretion  T.  U.  S.  R.  S.,  4  994. 

of  the  court,  and  on  tuch  conditions  for  8.  U.S.  R.  S.,  4  99. 
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While  in  the  hands  of  the  clerk  it  is  exempt  from  attachment.* 
If  deposited,  it  may  be  drawn  on  the  signed  and  recorded  order  of 
the  Judge* 

The  rules  as  to  taking  the  body  on  execution,  imprisonment 
for  debt,  and  release  from  such  imprisonment,  are  those  govern- 
ing executions  issuing  from  the  courts  of  the  state.'  The  matter 
of  executions  on  judgments  for  duties  *  and  for  fines,"  is  regulated 
by  statute. 

In  suits  in  equity,  final  process  to  execute  any  decree  may,  if 
the  decree  be  solely  for  the  payment  of  money,  be  by  writ  of 
execution,  in  the  form  used  in  the  circuit  court  in  suits  at  common 
law  in  actions  of  assumpsit* 

14.  Praddoe  and  Prooednre — a.  In  Actions  at  Law — (i)  Tke 
Rule  Slated. — Prior  to  1872,  the  federal  courts  had  generally  ad- 
hered to  common-law  forms  of  actions,  pleadings,  and  procedure. 
The  practice  in  the  states,  on  the  contrary,  had  been  largely  codi- 
fied by  statutory  provisions  abolishing  the  distinctions  between 
the  forms  of  actions  and  eliminating  the  technicalities  peculiar  to 
the  old  law.  To  obviate  the  embarrassment  following  the  use  of 
two  different  systems,  and  to  assimilate  the  state  and  federal 
practice,  the  act  of  1872  "*  was  passed,'  which,  as  incorporated  into 
the  Revised  Statutes,*  is  as  follows :  "  The  practice,  pleadings,  and 
forms  and  modes  of  proceeding  in  civil  causes  other  than  equity 
and  admiralty  causes  in  the  circuit  and  district  courts  shall  con- 
form, as  near  as  may  be,  to  the  practice,  pleadings,  and  forms  and 
modes  of  proceeding  existing  at  the  time  in  like  causes  in  the  courts 
of  record  of  the  state  within  which  such  circuit  or  district  courts  are 
held,  any  rule  of  court  to  the  contrary  notwithstanding." 

The  rule  thus  enunciated  is,  however,  subject  to  two  qualifica- 
tions: _/frjf,  it  must,  of  course,  give  way  before  federal  legislation 
on  the  subject,*®  and  it  does  not  apply  to  the  personal  conduct  of 

L  The  L.ottawannB,30  Wall.  (U.  S.)  applicable    In   thoie   caiee   where   tho 

*)i.  In  Tefftf.  Sternberg,  40  Fed.  Rep.  courts  of  Ihc  Uniud    Slates  exercUe 

I,  the  court,  \}j  Speer,  J.,  said:  "  The  supetHor  jurisdiction  for  the  purpose  of 

proposition,  as  settled  bj  an  ample  and  enforcing  the  supremacT  of  the  constl- 

Indeed  [rresistlble  arraj  of  declsiotiB,  tution  and  laws  or  the  United  Stales." 

m  a  7   be   broadly   stated    as   follows  :  S.  U.  S.  R.  S.,  f  996.       ' 

When  property  is  seized  and  held  un-  a.  U.  S.  R.  S.,  \l)  9S9-993. 

der  MMse  or  final  process  of  either  a  «.  U.  S.  R.  S.,  f  963. 

state  or   United  States   court,  it  is  in  B.  U.  S.  R.  S..  44  1040,  1041. 

the  custody  of  (be  law,  and  within  the  S.  Equity  Rule  8. 

exclusive  jurisdiction  of  the  court  from  T.  17  St.  at  L.,  ch.  155. 

which   the  process   has  Issued  for  the  S.  Nudd  v.   Burrows,  91   U.  S.  416; 

purposes  of  the  writ,  and   the  posses-  I-atna«ter  v.  Keeler,  133  U,  S.  3715. 

sion  of  the  officers  having  It  in  control  S.  U.  S.  R.  S.,  4  914. 

cannot  be  disturbed  by  another  court  10.  Lamasterv.  Keeler,i33  U.  S.376. 

of  co-ordinate  jurisdictloD.     Such  dis-  Thus   sUte   laws   inconsistent   with 

turbance  would  be  to  invade  the  juris-  acts    of    Congress    are    not   adopted, 

diction  of  the    court    by  whose   com-  Walker  i',  Collins,  50  Fed.  Rep.  737; 

mand  It  is  held,  and  to  violate  the   law  O'Neil  v.  Kansas  City,  etc..  R.  Co^  31 

which  that  jurisdiction  Is  appointed  to  Fed.  Rep.  663 ;  U.  S.  v.  Train,  13  Fed. 

administer.     Of  courte  this  rule  U  not  Rep.  851. 
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the  case  on  the  part  of  the  judge,  as  this  is  not  included  in  the 
terms  "  practice,  pleadings,  and  forms  and  notes  of  proceeding. "' 

The  phrase  "  as  near  as  may  be,"  which  occurs  in  the  statute, 
confines  the  section  in  its  operation  to  state  laws  and  rules  of 
practice  not  inconsistent  with  the  objects  and  customs  of  the 
United  States  courts.* 

Subject  to  ^hese  limitations  it  is  imperative." 

It  applies  to  suits  prosecuted  in  behalf  of  the   United  States.* 

One  of  the  most  common  illustrations  of  the  rule  is  found  in  the 
adoption  of  code  forms  of  pleading  and  practice.  Such  forms,  if 
provided  by  statute  for  use  in  the  state  courts,  will  be  followed  in 
the  federal  courts,'  although  not  to  the  extent  of  aliowing  the 
union  of  legal  and  equitable  causes  of  action  and  expenses  in  one 
proceeding.* 

(2)  To  What  Matters  of  Practice  the  Rule  Applies.— Ihc  section 
just  referred  to"*  has  been  held  to  apply  to  the  following  matters 
of  practice  :^  service  of  process,*  joinder  of  parties,'*  joinder  of 
causes  of  action,'*  the  granting  of  non-suitsandsustainingdemur- 


1.  Nudd  V.  Burrows,  91   U.  S'.  436.  433;  Church  ■a.   Speigelburg,  31   Fed. 

And  see  supra,  thli  title,    Trial  and  Rep.  601 ;  Bills  v.  New  Orleans,  etc.. 

Its  Incidents.  R,  Co,,  13  Blatchf.  (U.  S.)  137;  Doe  Ti. 

But  the  jud^e  may  follow  the  rules  Roe,    31    Fed.   Rep.    97;    Bennett    ti. 

of  etste  practice  in  these  matters,  al-  Butterworth,    11    How.    (U.    S.)   669; 

though    he    is   not   bound   to   do   so.  Montego  -o.  Owen,  14  Blatchf.  (U.  S.) 

Mitchell   V.   Harmony,   13   How.   (U.  334;  Buller  v.  Sldell,  43  Fed.  Rep.  116; 

S.)  iij.  Thompson  o.  Central  Ohio  R.  Co,  6 

The  judge  of  a  United  States  court  Wall.  (U.  S.)  134. 

is  not  bound  bj  the  statute  of  a  state  T.  U.  S.  R.  S.,  >)  914. 

providing  that  judges  direct  the  find-  S.  It    applies  to    rules   of    practice 

ing  of  special  verdicts.     Dwrer  v.  St.  tacitlj  adopted  bj  the  slate  court,  and 

Louis,  etc.,  R.  Co.,  «2  Fed.  flep.  87.  acted  upon,  as  well  as  those   existing 

3.  Hat  Sweat  Mfg.  Co.  v,  Davis  under  the  express  order  of  court.  U. 
Sewing  Mach.  Co.,  \  Fed.  Rep.  194:  S.  v.  Douglass,  2  Blatchf.  (U.  S.)  307. 
Ex  f.  Chateaugs;r  Ore.  etc.,  Co.,  138  9.  Amy  v.  Wateriown,  130  U.  S. 
U.  S.  s+i-  301 ;  Aleiandria  v.  Fairfax,  95  U.    S. 

Thus,  wblle  federal  courts  will  con-  774;  Settlemier  v.  Sullivan,  97  U.  S. 

form   "as   near   as  may   be"  to  state  444.     The  constitution  of  Sontk  Car- 

statutes,  yet  they  will  reject  such  pro-  oUna  in  article  4,  section  31,  provides 

visions  as  tend  to  incumber  the  law  or  that    all  "  process  "   shall   run  in   the 

defeat   justice.     Lowry   i>.    Story,    31  name    of    the    state.     The    courts   of 

Fed.  Rep.  7^;  /■  re  Secretary,  etc.,  4;  South    Carolina    having    decided    that 

Fed,    Rep.  396;    Gould  and  Tucker's  a    summons  is   not  "process,"  within 

Notes   to   the  Revised    Statutes,  iSji  the  meaning  of   its   constitution,  and, 

Phelps  i>.  Oaks,  117  U.  S.  239.  therefore,  need   not  be   In   the    name 

8.  Amy  v.  Watertown,  130  U.  S.  301.  of  the  state,  a  summons  Issued  in  that 

4.  U.  S.t.Tet1i.w,3Low(U,S.)iS9.  state  by  the  circuit  court  of  the 
B,  U.  S,  V.Parker,  120  U.  S,  S9.  United  States  need  not  be  in  the 
Thus,  in  federal   courts  held  within  name  of  the  United  States  In  order  to 

the  State  of  Nevi  York,  the  common-  conform  to  state  procedure.      Cham- 
law   forms  are  neither  necessary  nor  berlain  v.  Mensing,  47  Fed,  Rep.  435. 
admissible,  unless  they  are  deemed  to  And  see  supra,  thie  title.  Process. 
be   substantially  in   compliance    with  10.  Castro  v.  Uriarte,  12  Fed.  Rep. 
the  code  of  procedure,  and  unless  such  ijo. 
is  the  case  will  be  set  aside  on  motion,  U,  Perry  v.    Mechanics'   Mut    Ins. 
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rers  to  evidence,'  the  practice  prevailing  in  a  state  by  virtue  of  a 
statute  providing  that  a  verdict  given  on  several  counts  shall  not 
be  set  aside  or  reversed  if  any  one  count  is  sufficient  to  sustain 
it,*  the  entering  of  verdicts  on  a  referee's  report  without  an  ap- 
plication to  the  court,'  the  assessment  of  damages  on  default, 
whether  by  jury  or  otherwise,*  proceedings  to  quiet  title  to  land,* 
amendments  discontinuing  suit  as  to  part  of  the  amount  sued  on,* 
amendments,'  the  right  of  an  assignee  to  bring  suit,*  the  joining 
of  defenses,*  and  condemnation  proceedings.'*' 

(3)  Wi4''«  'A?  Rule  Does  not  Apply. — The  rule  laid  down  in  this 
section  of  the  statutes  has  been  held  not  to  apply  to  the  following 
matters:  suits  in  rem,  '*  patent  suits  at  law,"  motions  for  new 
trials  and  bills  of  exceptions,"  rules  of  state  courts  which  pre- 
clude the  plaintiff  from  bringing  suit  after  a  certain  time,'*  the 
mode  of  commencing  actions,'*  the  examination  of  parties  and 
the  inspection  of  books  and  papers  before  the  trial,'*  compul- 
sory special  verdicts,"  and  the  means  of  enforcing  judgments." 

b.  Suits  in  Equity. — The  equity  practice  is  entirely  different 
from  the  practice  at  law.'*     It  is  not  affected  by  the  practice  of 

s  under  the  New   Tort 
:h,  91.     In  re  Secretary, 
'.  Kenny,  93  U.  S.'  389;  Bx  f.  Boyd,     etc.,  45  Fed.  Rep.  39(5. 
lOS  U.  S.  647.  11.  Coffey   11.  U.  S„   117   U.   S.  333, 

a.  Bond  V.  DuBtin,  iil  U.  S.  604;  which  held  that  the  secCian  being  con - 
Darenport  v.  Paris,  [36  U.  S.  580.  fined  by  its  terms  to  the  regulation  of 

8.  Fourth.  Nat.  Bank  v.  Neyhardt,  13  "  like  causee,"  in  the  federal  courts,  did 
Blatchf.  (U.  S.)  393.  not  extend  to  such  suits,  which  haveno 

4.  Raymond  v.  13anbury,  etc.,  R.  Co.,     parallel  in  state  practice. 

43  Conn.  J96.  IB.  Robinson  on  Patents,  vol.  3,  %  991, 

5.  Parker  v.  Overman,  18  How.  (U.     note;  Myers  v.  Cunningham,  44  Fed. 
Rep.  346  ;  Marvin  v.  Auftman,  46  Fed. 


S.)  137- 
«.  Nuss 


lussbaum  v.  Northern  Ina 

.,)  Fed.  Rep.  337,  which  Involved  the  IS,  ^ishburn  t'.  Chicago,  etc.,  R.  Co., 

practice  under  section  3479  of  the  Geer-  137  U.  S.  60 ;  Preble  v.  Bates,  40  Fed. 

gia  Code.  Rep.  745 ;  tn  re  Chateaugay  Ore,  etc., 

T.  Rosenbaum  v.  Council  Blufii  Ins.  Co.,  118  U.S.  544;  Indianapolis, etc., R. 

Co.,  37  Fed,  Rep.  7.  Co.  v.  Horst,  93  U.  S.  agi ;  Van  Stone 

B.  Dexter  v.  Sayward,  51  Fed.  Rep.  v.  Stillwell,  etc.,  Mfg.  Co.,  143  U.  S.  tiS. 

729.  14.  Mutual  Bldg.  Fund  -v.  Boesieux,  i 

a.  In   Roberts  v.  Lewis,  144    U.    S.  Hughes  (U.  S.)  386. 

657,  the  court,  by  Gray,  J.,  said :  "  All  IE.  Martin  v.  Criscuola,  to  Blatchf. 

defenses   are   open   to  a   defendant  in  (U.  S.)  iii,  which  held  that  an  action 

the  circuit  court  of  the  United  Stales,  In   a   federal   court   sitting  within   the 

under  any  form  of  plea,  answer,  or  de-  State  of  JVew    Vork  could    not  be 

murrer  which  would  have  been  open  brought  by  serving  a  summons  Issued 

to  him  under  like  pleading  in  the  courts  in  the  name  of  the  plalntilTa  attorney, 

of  the  state  within  which   the  circuit  according  to  the  practice  in  the  Ntia 

court  Is  held."     The  above  decision  an-  Tork  slate  courts. 

nuta  rules  of  court  requiring  matter  in  16.  Easlon  v.  Hodges,  7  Blss.  (U.  S.) 

alMtement  to  be  pleaded  in  a  special  334. 

plea  or  answer.     Deiter  *.  Sayward,  IT.  U,   S.  Mut.  Accident  Assoc.  ». 

5:  Fed.  Rep.  732.  Barry,  131  U.  S.  100. 

10.  U.  S.  V.  Engeman,  45  Fed.  Rep.  18.  Ex  f.  Chateaugay  Ore,  etc.,  Co., 

546.    But  the  praciice  followed  will  be  118  U.  S.  544;  Lamaster  11.  Keeler,  123 

the  general  state  practice,  and  not  that  U.  S.  376. 

of  special  and  excepted  cases,  such  as  1>.  U.  S.  v.  Ingate,  48  Fed.  Rep.  sji; 

that  used  In  the  condemnation  of  land  Scott  v.  Neely,  140  U.  S.  106. 
631 
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the  state  courts,*  and  follows  the  precedents  of  the  English  courts 
of  chancery,  save  as  the  practice  is  regulated  by  rules  of  courts 
and  national  legislation.'* 

c.  Criminal  Cases, — The  practice  in  criminal  prosecutions  is 
that  of  the  state  in  which  the  court  is  held  as  it  existed  at  the 
time  of  the  passage  of  the  Judiciary  Act  of  1789,  except  so  far  as 
it  has  been  since  changed  by  act  of  Congress,  No  law  of  a  state, 
however,  passed  since  1789  can  affect  it!* 

The  practice  thus  followed  in  the  states  at  that  time  was  that 
of  the  common  law  as  it  had  been  brought  from  England,  with  a 
few  modifications.  We  may  say,  therefore,  with  but  slight  inac- 
curacy, that  our  criminal  practice  is  that  of  the  common  iaw.* 

d.  Costs.— Costs  in  actions  at  law  in  the  federal  courts  follow 
the  event  of  the  suit  and  are  given  to  the  successful  party ;  in 
equity  they  rest  in  the  sound  discretion  of  the  judge,  who  will  take 
into  consideration  the  circumstances  of  the  case  and  the  situation 
and  conduct  of  the  parties,  and  award  costs  in  accordance  with 
that  discretion.  Such  award  of  costs,  however,  cannot  be  capri- 
ciously made,  but  must  be  according  to  the  rules  as  established  by 
precedents.* 

In  suits  to  adjust  claims  against  the  United  States,  costs  are 
allowed  to  the  claimant  only  in  case  the  government  puts  in  issue 
the  right  of  the  plaintiff  to  recover,  and  then  only  at  the  discre- 
tion of  the  court,"  In  the  supreme  court  and  the  circuit  court  of 
appeals  no  costs  are  awarded,  either  for  or  against  the  govern- 
ment.'    The  costs  allowed  under  the  fee  bill  apply  only  to  those 

1.  Wayman  v.  Southard,  10  Wheat,  where  the  court,  by  Speer,  J,,  afirov- 

(U.S.)   11   BecTB  I'.   Haughton.o  Pet.  r'fi^  the  case  of  United  Slates  i'.  Nye, « 

(U.  S.)  339;  While  V.  Bower,  48  Fed.  Fed.  Rep.  890,  said;  "In  the  adminis- 

Rep.  1S6;  Noonui  v.  Lee,  3  Black  (U.  tration  of  criminal  law,  unless  there  be 

S.)  509;  Neves  v.  Scott,  13  How,  (U.  S.)  an  express  statute  to  the  contrary,  we' 

a68;  Boyle  v.  Zacharie,  6  Pet.  (U.  S.)  are  governed  by  the  general  common- 

6i;8;  Robinson  i>.  Campbell,  3  Wheat,  law  procedure.     In  the  administration 

<ij.  S.)  333.     But  when  a  new  mode  or  of  criminal   law  and  in  criminal  juris- 

procedure  is   authorized  in  the  courts  prudence,  we  go  to  the  common  law 

of  a  state,  which  Is  appropriate  to   the  for   the    purpose  of  ascertaining   the 

exercise  of  such  jurisdiction,  the  circuit  modes  of  practice,  the  modes  of  proced* 

court  will  adopt  such  mode  of  proced-  ure,  the  rights  of  the  defendant,  the  duly 

nre.     Lannon  v.  Clark,  4   McLean  ( U.  of  the  court  and  the  duty  of  the  jury, 

S.)  iS.  and  we  administer  it  according  to  that." 

■.  U.  S.  R.  S.,  $  913;  Boyle  v.  Zach-  e.  Foster's  Federal  Practice  (id  ed.), 

arie,  6  Pet.  (U.  S.)  648;  Poultney   v.  ^   316;   Bartels   v.    Redfield,   47    Fed. 

La  Fayette,  la  Pet.  (U.  S.)  471;  Barber  Rep.  708,     In  suits  in  admiralty,  where 

>.  Barber,  11  How.  (II.  S.)  591;  Payne  costs  accrue  because  of  the  taking  of  a 


V.  Hook,  7  Wall.  (U.  S.)  435;  Robin-     vast  amount  of  irrelevant  testimony,  the 
Bon  V.  Campbell,  3  Wheat.  (U.  S.)  an;     responsibility  f-        "  '      ------ 

Lorman  v.  Clarke,  1  McLean  (U.  S.)     portioned,  they 


mpben,3  Wheat.  (U.  S.)  an;     responsibility  for  which  cannot  be  «p- 

" " '         ded  between 

.  Bellais,  5a 


S.)  401 ;  Meade  v.  Beale,  Taney's  Dec.  Fed.  Rep.  133. 

(U-  S.)  339.  «.  34  St.  at  L.  508,  f,  15.     See  on  the 

8.  U.S.  n.  Reid,   la   How.  (U.   S.)  construction   of  this   section,  Harmon 

366;  U.  S.  V.  Nye.  4  Fed.  Rep,  890;  v.  U.  S.,  43  Fed.  Rep.  567. 

Erwin  V.  V.  S.,  37  Fed.  Rep.  470.  T.  Sup.  (Jt.  Rule  J4;  C.  C.  of  App. 

*.  Erwlnv.  U.  S.,37  Fed.  Rep.  470,  Rule  31. 
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char^able  as  between  party  and  party,  and  not  to  those  between 
solicitor  or  attorney  and  client,'  The  amount  of  their  fees  will  be 
found  elsewhere,* 

16.  Partie*— a.  The  United  States. — The  UnitedStates  may 
appear  in  the  federal  courts  either  as  plaintiff  or  defendant.* 

Many  suits  may,  and  certain  classes  of  suits  must,  be  brought  in 
its  name.*  In  such  suits,  if  against  individuals,  no  credits  are 
allowed,  unless  they  have  previously  been  disallowed  by  the  treas- 
ury department,  except  in  the  case  of  credits  not  so  presented  ■ 
because  of  absence  or  accident.'  The  United  States  cannot  be 
barred  by  state  statutes  of  limitations.* 

It  can  only  be  brought  in  as  defendant  by  virtue  of  a  waiver  of 
its  exemptions  from  suit  by  statute.^  Once  in  court,  however,  as 
plaintiff,  it  can  be  made  defendant  to  a  counter  claim,  without 
express  waiver,* 

The  question  of  suits  against  the  United  States  is  treated  under 
the  heads  of  the  several  courts.  In  general,  if  a  right  to  sue  ex- 
ists, the  assignee  of  the  claim  which  ts  the  subject  of  the  litiga- 
tion can  bring  suit  in  his  own  name.* 

*.  States— (See  also  States,  vol.  23,  p.  86).— The  federal 
courts  have  jurisdiction  of  controversies  between  different  states, 
and  between  states  and  citizens  of  other  states,  with  the  excep- 
tion of  suits  brought  against  states  by  such  citizens.'**     The  grant 

I.  Internationat  Imp.  Fund  f.  Green-  a  suit  brought  bv  the  Unittd  Stales. 

ough,  loj  U.  S.  517.  He  can  offset  a  cl«fni  onlj  when  it  hu 

9.  See  smfra,  this  title,  Cltrks  and  been  submitted  and   rejected,  unless  it 

Allameya;  Shbrifp,  vol.  3],  p.   564;  comes  within  the  exception  of  the  atat- 

Ukited  StatxsCouhissionbr.  See  ute.  U.S.f.Giles.QCranch  (U.S.}it4. 

alio  Rules  of  Supreme  Court;   Equitjr  •.  U.  S.  v.  Thompson,  98  U.  S.  4S6; 

and  Admiralty  Rules;  and  the  rules  of  U.  S.v.  Nashville,  etc.,  R.  Co.,  118  U. 

the  several  inferior  courts.  S.  lao;  U.  S.  v.  Beebe,  137  U.  S.  338; 

Seenitty  for  Ooata. — Security  for  costs  U.  S.  v.  Insley,  130  U.  S.  363.    But  see 

will  be  required,  on  motion,  of  com-  U.  S.  v.  Wallamet,  etc.,  Wagon  Road 

plainants  in  equity  who  do  not  reside  Co.,  43  Fed.  Rep.  35S,  where  Deady,  J., 

'             "     says:  "  The  Statute  of  Llmltstlons  does 

not  ordinarily  run  against  the  United 
Slates.     But  this  suit  Is  required  by  the 

(U.  S."}  317.                      '  act  of  Congress  to  be  tried  and  adjudi- 

S.  United  States  Const.,  art.  3,  ^  3.  cated  as  a  suit  between  private  parties, 

<.  U.  S.  R.  S.,  4   9i9>  provides  that  and   therefore,  in   my   judgment,  the 

til  suits  for  the  recovery  of  any  duties,  lapse  of  time  or  the  bar  of  the  Statute 

imposts  or  taxes,  or  for  the   enforce-  of  Limitations  is  to  have  the  same  effect 

ment  of  any  penalty  or  forfeiture  pro-  as  in  a  suit  between  such  parties." 

vided  hy  any  act  respecting  imposts  or  T.  U.  S.  v.  Clarke,  8  Pet.  (U.  S.)  436; 

tonnage,  or  the  registering  and  record-  The  Siren,  7  Wall.  (U.  S.)  153. 

ing  or  enrolling  and  licensTng  of  vessels.  The  exemption  cannot  be  waived  br 

or  the  internal  revenue  or  direct  taxes,  one  of  Its  officers.    Carr  v.  U.  S.,  98 

and  all  suits  arising  under  the  postal  U.  S.  433. 

laws  shall  be  brought  In   the  name  of  8,  Foster's  Federal  Practice  (3d  ed.), 

the  United  Stales.  4  36. 

A  writ  of  error  does  not  lie  in  t>ehalf  ».  Emmons  t.  U.  S.,  48  Fed.  Rep.  43. 

of  the  UnitedStates  in  a  criminalcase.  10.   United  States  Const.,  art.  3,  J  i; 

U.  S.  V.  Sanges,  144  U.  S.  310.  Eleventh  Amendmentto  United  Slates 

0.  U.S.  R.  S.,  4951.  Constitution.    And  see  «*/r(t,  this  title, 

This  applies  also  to  the  defendant  In  y»risdiclion. 
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of  jurisdiction  over  suits  between  different  states  extends  only  to 
controversies  over  property  rights,  and  not  over  political  rights.* 

c.  Individuals  and  Corporations. — The  common-law  prin- 
ciples prevail  in  the  determination  of  the  question  as  to  who  are 
proper  or  necessary  parties  to  suits  in  federal  courts. 

As  a  general  rule,  joining  merely  nominal  parties  has  no  effect, 
either  in  the  way  of  conferring  or  excluding  jurisdiction.* 

A  non-resident  cannot  be  sued  unless  by  personal  service  ;  mere 
attachment  of  property  does  not  give  jurisdiction.'  His  exemp- 
tion from  suit,  however,  is  a  mere  personal  privilege  which  he 
may  waive,^  as  by  a  general  appearance,  and  pleadings  in  bar,^ 

A  corporation  created  by  act  of  Congress  may  be  sued  in  the 
federal  courts  in  any  district  where  it  is  doing  business,  and  has 
an  agent  upon  whom  service  of  process  can  be  made,  notwith- 
standing its  principal  ofBce  is  in  another  state.* 

Suits  are  not  defeated  by  the  non-joinder  of,  or  the  fact  that 
service  cannot  be  gotten  upon  all  who  are,  according  to  the  rules 
of  law,  necessary  parties,  but  judgment  will  be  entered  against 
those  made  parties,  but  without  prejudice  to  the  interests  of 
others.'  The  question  of  whether  or  not  a  right  of  action  sur- 
vives is  determined  by  the  local  state  law.* 

1.  Cherokee  Nation  v.    Geoi^a,  j  Melius  v.  Thompson,  i  Cliff.  (U.S.J 

Pet.  (U.  S.)  i;  Georgia  i>.  Stanton,  6  1151  Witters  v.  Foster,  33  Blatchf.  (U. 

Wall.  (U.  S.)  so;  Georgia  v.  Grant,  6  S.)  457;  16  Fed.  Rep.  737. 

Wall.  (U.  S.)  141.  pTOceduTtt  on  DsKth  of  a  Futy  to  » 

9.  Wormley  v.  Worailey,  S  Wheat.  Snlt.— When  cither  ol  the  parties, 
(U.  S.)  411 ;  wood  -v.  Davii  18  How.  whether  plaintiff,  or  petitioner,  or  de- 
<U.S.}467;  Fobs  IT.  First  Nat.  Bank,  Tendant,  in  an^  suit  in  anj  courtofthe 
1  McCrary  (U.  S.)  474;  3  Fed.  Rep.  United  Slalet.  dies  beiore  final  judg- 
185;  Brown  v.  Strode,  5  Cranch  (U,  tnent,  the  executor  or  administrator  ol 
S.)  303.  But  trustees  and  executors  such  deceased  partj  niaj,  In  case  the 
are  not  such  nominal  parties.  Knapp  v.  cause  of  action  survives  by  law,  prose- 
Troy,  etc.,  R.  Co.,  3o  Wall.  (U.  S.)  117.  cute  or  defend  any  such  suit  to  final 

~,  Curtis   on  Jurisdiction  t>i  l/»ited  judgment.    The   defendant   (■--"    -- 


-dinglj ;  and  the  court  shall 
hear  and  determine  the  cause  and 
render  judgment  for  or  against  the  ex- 
administrator,  aa   the  ca«e 


States   Courts,   p.   105;   To)  and 

Sprague,  12   Pet.  (U.  S.)  300;  Day  v. 

Newlndia-RubberMfg.  Co.,  I  Blatchf. 

<U.  S.)  6j8;   SaylcE  v.  Northwestern 

Ina.  Co.,  3  Curt.  (U.  S.)  iii;  Saddlier  mayrequire.     And  if  suche: 

V.  Fallen,  1  Curt.  (U.  S.)  $79.  administrator,  having  been  duly  served 

4.  Purcell  v.  British  Land,  etc,  Co.,  with  a  scire  facias  from   the  ofEce  of 

43  Fed,  Rep.  465.  the  clerk  of  the  court  where  the  suit 

B.  Lackett   v.   Rumbaugh,   45   Fed.  ia  depending,  twenty  days  beforehand. 

Rep.  33;  McBride  v.  Grande  de  Tour  neglects  or  refuses  to  become  party  to 

Plow  Co.,  40  Fed,  Rep.  163.  the  suit,  the  court  may  render  judg- 

i.  Van  Dresser  v.  Oregon  R.  &  Nav.  ment  against  the  estate  of  the  deceased 

Co.,  iS  Fed.  Rep.  303.  party,  in  the  same  manner  as  if  the  ex- 

7.  U.  S.  R.  S.,  4  737.  ecutor  or  administrator  had  volunta- 

•.  Warren  v.  Furstenbeim,  35  Fed.  rily  made  himself  a  party.     The  exec- 

Rep.    691;  Hatfield    v.    Bushnell,    i  utor  or  administrator  who  becomes  a 

latchf.  (U.  S.)  393;    Barker  v.  Ladd,  party  as  aforesaid,  shall,  upon  motion  to 


3  Sawy.  (U.  S.)44;  Green  t.  Walk  ins,     thi 
«Wheat.   (U.   S.)    36a;    Clarke   v.     of  the 
Mathewson,  13  Pet.  (U.  S.)  164;  Trigg 
*.  Conway,  Hempst.  (U.  S.)  711;  Jones 
i>.  Vanzandt,  4  McLean  (U.  S.)  604; 


titled  to  a 
uit  until  the  next  term  of  said 
lurt.     U.  S.  R.  S..  4  955- 
If  there  are  two  or  more  plaintiffs 
defendants,  in  a  suit  where  the  cause 
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16.  Bunedies — a.  In  General. — The  ordinary  legal  and  equi- 
table remedies  sufficiently  appear  in  other  portions  of  this  title. 
The  extraordinary  remedies  granted  by  other  courts,  may  be 
obtained  by  suit  in  the  federal  courts. 

b.  Mandamus — (See  also  Mandamus,  vol.  14,  p.  88).— The 
supreme  court  may  issue  writs  of  mandamus,  in  cases  warranted  by 
the  principles  and  usages  of  law,  to  any  courts  appointed  under 
the  authority  of  the  United  States,  or  to  persons  holding  office 
under  the  authority  of  the  United  States,  where  a  state  or  an 
ambassador,  or  other  public  minister,  or  a  consul  or  a  vice  consul 
is  a  party.*  It  cannot,  however,  issue  a  writ — even  though  au- 
thorized by  act  of  Congress — to  an  officer  of  the  government* 

The  supreme  court,  the  circuit  court  of  appeals,  the  circuit  and 
district  courts  may  issue  writs  of  mandamus  which  are  ancillary 
to  cases  of  which  they  have  jurisdiction.'  The  circuit  courts  can 
also  by  mandamus  compel  officers  of  the  United  States  to  file 
bonds,  make  returns  and  perform  certain  other  duties.*  Both 
they  and  the  district  court  may  issue  a  mandamus  to  compel  com- 
pliance with  the  Interstate  Commerce  Act.' 

The  supreme  court  of  the  District  of  Columbia  has  power  also 
in  proper  cases  to  issue  writs  of  mandamus^ 

c.  Prohibition — (See  also  Prohibition,  vol.  19,  p.  263). — 
The  supreme  court  has  power  to  issue  writs  of  prohibition  to  the 
district  courts,'' when  proceeding  as  courts  of  admiralty  and  mari- 
time jurisdiction.^  It  has  been  held  that  this  power  is  confined 
to  admiralty  and  maritime  cases,  and  that  in  other  matters  the 
district  court  cannot  be  so  restrained.* 

d.  Quo  Warranto— (See  also  Quo  Warranto,  vol.  19,  p.  660). 
— The  circuit  and  district  courts  may  issue  writs  of  quo  warranto 
against  any  person  holding  office,  except  as  a  member  of  Con- 
gress or  of  some  state  legislature,  contrary  to  the  provisions  of 
the  third  section  of  the  Fourteenth  Amendment  to  the  constitu- 

«f   action    surviTes   to   the  surviving  U,  S^  iia  U.S.  117;  Smith  v.  Jackson, 

piilntifforagalnatthesurrmngderend-  i    Paine    (U.   S.)  453;  the  Steamboat 

ant,  and  one  or  more  of  them  dies,  the  New    England,   3   Sumn.  (U.  S.)   495; 

writ  or   action  shall   not   be   thereby  the  Enterprise,  3  Wall.  Jr.  (C,  C.)  58; 

abated;    but,   such   death  being    sug-  /■    re   Green,  141   U.   S.  315;  Greene 

geeted  upon  the  record,  the  action  shall  Co.   v.  Daniel,  103  U.  S.  187  ;  Daven- 

proceed   at   the  suit  of  the  surviTinE  port    v.  Dodge    Co.,    105    U.  S.   337; 

plaintifT  against  the  surrlTing  defend-  Louisiana  c.  Jumel,  :o7  U.  S.  737. 

ant.    U.  S.  R.  S.,  ^  956.  4.  18  St.  at.  L.  333. 

Where  a  pari/  dies  after  final  judg-  6.  15  St.  at  L.  861. 

ment  or  decree,  no  revivor  is  necessary,  V.  q  St.  al  L.  l(^ 
but  the  representative  of  the  deceased 

niaj   prosecute  the  appeal,     18  St  at  _.   __. 

L.  473.  404- 

1.   U.  S.  R.  S,,  4  688.  S.  U.  S.  R.  S.,  ^  688. 

a.  Marbury    v.   Madison,   i   Cranch  S.  Ek  f.  Graham,  10  Wall.  (U.  S.) 

(U.  S.)  137.  541.    Thus,  the  supreme  court  has  no 

1.  U.  S.   R.  S.,  ff  716;  if>  St.  at  L.  power  to  Issue  a  writ  of  prohibition  to 

616,    ch.   517,   4    I':    Rosenbaum   v.  the  district  court  deciding  cases   in 

Bauer,  130  U.  S.  450;  Labette  Co.v.  bankruptcy.    £x /.  City  Bank,  3  How. 
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tion.'  The  Revised  Statutes  extend  the  jurisdiction  by  quo  war- 
ranto to  cases  of  deprivation  of  office  through  denial  of  the  rights 
secured  by  the  Fifteenth  Amendment.* 

e.  Habeas  Corpus. — (See  Habeas  Corpus,  vol.  9,  p.  161.) 

/.  Limitations — (See  also  Limitation  of  Actions,  vol.  13, 
p.  667). —  The  practice  of  following  state  statutes  of  limitations 
prevails  in  both  legal  and  equitable  suits.'  The  equity  courts  do 
not  consider  themselves  bound  by  them  and  will  not  regard  them 
when  they  would  work  injustice  and  wrong.'  State  statutes  of 
limitations  do  not  bar  the  United  States,  even  though  the  United 
States  be  specially  named  therein," 

The  United  States  may,  however,  pass  statutes  of  limitations 
binding  upon  both  federal  and  state  courts^ — a  right  which  has 
been  frequently  exercised. 

Thus,  suits  on  a  marshal's  bond  must  be  begun  within  six  years- 
after  the  right  of  action  accrues,  or,  in  case  of  plaintiffs  under  the 
disabilities  of  infancy,  coverture,  or  insanity,  within  three  years 
after  the  disability  is  removed.' 

In  prosecution  for  crimes^ — excepting  willful  murder  and  crimes- 
under  the  slave-trade  laws — the  indictment  must  be  found  or  the 
information  instituted  within  three  years  after  the  commission  of 
the  criminal  act.'  This  time  of  limitation  does  not  apply  to  crim- 
inals fleeing  from  justice.'  Crimes  arising  under  the  United  Stater 
slave-trade  laws  must  be  prosecuted  within  five  years  after  their 
commission.*" 

Suits  against  the  United  States  are  barred  in  six  years.** 

The  general  rule  in  regard  to  suits  or  prosecutions  for  penalties- 
or  forfeitures — pecuniary  or  otherwise — accruing  under  the  laws 

(O.  S.)  a9i.    But  see  In  rt  Bail,  135  •.  See    Lhhtation    op  Actions, 

U-S.  403.  Tol.  13,  p.  667. 

1.  U.  S.  R.  S.,  t)  1786.  T.  U-   S.  R.  S.,  I,   786.   This  •tatut* 

S.  U.  S.  R.  S.,  f  30IO.  does  not  apply  to  Buits   by   the   United 

a.  Wagner  v.  Balrd,  7  How.  (U.  S.)  Slalet.     U-   S.  v.  Rand,  4  Sawy.  (U, 

358;  Broderlck's  Will,  ai  Wall.  (U.S.)  S-)  »73;  U.   S.  v.  Godbold,  3   Woode- 

S3 ;  Godden  v.  Kimmelt,  99  U.  5.  3oi ;  (U.  S.)  ;5o. 

eath  V.  Phillips  Co.,  108  U.  S.  553;  8.  U.  S.  R.  S,  ff  1043, 1944;  i9St.at 

Kirby  V.  Lake  Shore,  etc.,  R.  Co^  no  L.ja ;  aj  St.  at  L.  laa. 

U.  S.  130;  Noma  v.  Haggin,  136  U.  S.  The  accused  may  take  advanta^  of 

386;  Cleveland  Itik.Co.t>.  Reed.i  Biss.  the  above   ttatutee  under  the  plea  of 

(U.  S.)  180 ;  Reeves  v.  Vinacke,  i  Mc-  not   guilty.     U.  S.   v.  Cook,   17  Wall. 

Crary  {U.  S.)  »i7;'  Copp  v.  Louisville,  (U.  S.)  !t&\    U.  S.  -v.  White,  5  Cranch 

«tc.,R.  Co„soFed.  Rep.  164;  Leffing-  (C,  C.J  368;   U.  S.  v.   Brown,  a  Low. 

well  V.  Warren,  1  Black  (U.  S.)  599-  (U.S.)  367;  Parsons  r.  Hunter,  a Sumn. 

*.  Fogg  V.  SI.  Louis,  etc.,  R.  Co.,  17  (U.  S.)  436. 

Fed.  Rep.  873;  Story's  Eq.  Jur.  (12th  ■.  U.  S,  R.  S.,  4  1045.    Fleeing  from 

ed.),  I)  1531 ;  Stevens  v.  ShBrp.GSawy.  justice  Is  the  leaving  of  home  or  abode 

(U.  S.)  113.  to  avoid  the  detection  of  the  crime.    U. 

B.  Gibson  u.  Chouteau,  13  Wall,  (U.  S-  v,  O'Brian,  j  Dill.  {U.  S.)  381. 

S.)  91;  U.  S.  f.  Thompson,  98  U,  S.  After  flight,   if  the  criminal  openly 

r;  U.  S.  V.  Beebe,  117  U.  S.  338 ;  U,  and   publicly   returns,  the  three  year* 

V.  Insley,  130  U.  S,  363;  U.  S,  v.  begin  to  run.  U.  S.  u.  White,  s  Crancb 

Wallamet  Wagon   Road  Co.,  43  Fed.  (C.  C.)  368. 

Rep.  351 ;  U,  S.  v.  Nashville,  etc^  SL  10,  U.  S.  R,  S.,  I,  1046. 

Louis  R.  Co.,  118  U,  S,  110,  11.  34  St.  at  L.  505. 
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of  the  United  States  is,  that  they  must  be  commenced  within  five 
years,  if  the  person  or  property  of  the  offender  liable  for  the  pen- 
alty or  forfeiture  shall  be  found  within  the  United  Stales,^ 

17.  Judioial  Siitriott. — The  territory  of  the  United  States  has 
been  divided  into  judicial  districts.  To  ascertain  the  respective 
boundaries  of  the  districts  the  revised  statutes  must  be  con- 
sulted. 

IL  StrPBUCE  CoiraT — 1.  Authority   and  Organiiation. — The    su-  ^ 
preme  court — the  only  court  expressly  provided  for  by  the  con- 
stitution— was  organized  by  the  Judiciary  Act  of  17S9.     Various 
judiciary  acts  since  passed — the  last  being  that  of  March  3d,  iSgi 
— have  given  it  its  present  form. 

2.  Offlmn — (See  also  COURTS,  vol.  4,  p.  447). — The  duties  and 
powers  of  the  justices  and  clerks  have  been  already  enumerated.* 

The  rule  as  to  the  admission  of  attorneys  is  as  follows:  It 
shall  be  requisite  to  the  admission  of  attorneys  or  counsellors  to 
practise  in  this  court  that  they  shall  have  been  such  for  three  years 
past  in  the  supreme  courts  of  the  states  to  which  they  respectively 

L  U.   S.  R.  S.,  4  '047-     But  actions  the   natfonal    fovemment.     Supreme 

to  recover  pecuniary  penallles  and  Tor-  Court  Rule  i,  f  i. 

fei turn,  under  the  United  States  ens-  OkN  Of  BMords.— "The  clerk  shall 

tomi  revenue  laws,  must  be  commenced  not  permit  any  original  record  or  paper 

within  three  years,  the  time  of  the  de-  to   be  taken   from   the  court-room  or 

fendant's    absence    from    the    United  from  the  office,  without  an  order  from 

Stales  or  of  the  concealment  or  ab-  the  court,  except  as  provided  in  Rule 

sence  of  property  not  being  counted,  lo    [to   the  printer  for  preparing  rec- 

iS  St.  at  L.  186,  ch.  391,  4  13.  ord]."     Supreme  Court  Rule  i,  4  2. 

S.  S^  sufra,th.\imt.  United  Slates  Tm  BUI.— By  act  of  March  3d,  rSSj, 

Courts  in  General— Officers.  it  St.  at  L.  631,  the  supreme  court  was 

FnTlsloii  Is  CaM  ot  IMatb  of  Clerk. —  authorized  to  prepare  a  table  of  clerk's 

"  In  case  of  the  death  of  the  clerk,  his  fees,  which  was  accordingly  done.     As 

duly  or  deputies  shall,  unless  removed,  to  such  fees,  see  Supreme  Court  Rules 

continue  in  office  and  perform  the  duties  33  and  3S. 

of  the  clerk  In  his  name  until  a  clerk  Is  In  addition  to  the  fees  allowed  by 
appointed  and  qualified;  and  for  the  these  Rules  the  clerk  is  allowed  one 
delaulls  or  misfeasances  in  office  of  per  cent,  as  commission  upon  money 
any  such  deputy,  whether  in  the  life-  paid  into  court.  Florida  v.  Anderson, 
time  of  the  clerk  or  after  his  death,  91  U.  S.  6S3.  As  to  fees  of  clerk  for 
the  clerk  and  his  estate,  and  the  sureties  copies  of  record  for  printer,  see 
on  his  oflicial  bond  shall  be  liable;  and  Amendment  to  Rules,  loS  U>  S.  i,  4. 
his  executor  or  administrator  shall  The  clerk  may  demand  his  fees  in  ad- 
have  such  remedy  for  any  such  defaults  vance.  Steever  v.  Rlckman,  109  U-  S. 
or  misfeasances  committed  after  bis  74.  Each  party  Is  liable  to  the  clerk 
death  as  the  clerk  would  be  entitled  to  for  the  fees  due  from  him.  Caldwell 
if  the  same  had  occurred  In  his  life-  tj.  Jackson,  7  Cranch  (U-  S.)  176. 
time."      U.  S.  R.S.,  5  678.  Upon    the    clerk's    producing  satisfac- 

"ViLdartaklaKfiirFoeo.— In   all  cases,  tory  evidence,  by  affidavit  or  the  ac- 

czcept   in  capital  criminal   cases,   the  knowledgment  of  the  parties  or  their 

plaintiff  in  error  or  appellant,  on  dock-  sureties,  of  having  served  a  copy  of  the 

etlng    a  case    and   filing    the    record,  bill  of  fees  due  by  them,  respectively, 

shall  enter  into  an  undertaking  to  the  in  this  court,  on  such  parties  or  their 

clerk,  with  surety  to   his   satisfaction,  sureties,    an    attachment    1 '  -"     '  -   - 


for  the  payment  of  his  feet,  or  other-  against  such  parties  or  sureties,  re- 
wlae  satisfy  him  in  that  behalf."  Su-  speclively,  to  compel  payment  of  the 
preme  Court  Rule  10;  15  St.  at  L.  656.     said  fees.      Supreme  Court  Rule  No. 


OffloUl  BMMnM0.^The  clerk    must     10,  f  8. 
reside  and  keep  his  ofRce  at  the  seat  of       As  to  the  salary  of  the  clerk  of  the 
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belong,  and  that   their  private  and   professional  character  shall 
appear  to  be  fair.* 

This  rule  embraces  all  the  requirements,  and  it  is  immaterial 
that  the  applicant  for  admission  was  stricken  off  the  roll  of  the 
United  States  district  court  for  misconduct,  so  long  as  he  is  in 
good  standing  as  a  member  of  the  state  supreme  court.*  Before 
being  admitted,  the  attorney  must  take  and  subscribe  the  oath  of 
office.'  The  other  officers  are  elsewhere  considered.* 
'      3.  Beat  and  Be»aionB.* — {See  Courts,  vol.  4.  p.  455.) 

4.  Jnriadicticm — a.  Original. — In  all  cases  affecting  ambassa- 
dors, other  public  ministers  and  consuls,  and  those  in  which 
a  state  is  a  party,*  the  supreme  court  has  original  jurisdic- 
tion.' 

These  words  are  held  to  exclude  all  cases  not  embraced  within 
their  terms.  Such  cases,  if  within  the  jurisdiction  of  the  supreme 
court  at  all,  are  within  its  appellate  jurisdiction.' 

Supreme  Court  of  the   Uniitd  StaUt,  a  citizen  or  subject  of  «  foreign  slate. 

Bee  Actof  March  3d,  1883  (u  St.  at  L.  Eleventh  Amendment  to  U.  S.  Const. 

631);  U.  S.  R.  S..  f  844.  Ab  to  the  effect  of  the  amendment,  Bee 

1.  Supreme  Court  Rule  a.  Bx  f.  AyerB,  123  U.  S.  443. 

%.  Ex  f.     Tillinghast,    4    Pet.    (U.  T.   f/ni/ei/ .S/q/m  Conat.,art.  3,4  3. 

S.)  loS.  The  supreme  court  shall  have  exclu- 

5.  For  the  form  of  the  oath,  see  Su-  slve  jurisdiction  of  all  controversies 
preme  Court  Rule  z.  of  a  civil  nature  where  a  state  Is  a  party, 

4.  As  to  the  marshal,  see  Shkrifp,  except  between  a  state  and  its  cilizeQS, 
vol.  n,  p.  515;  as  to  reporter,  see  U.  or  between  a  state  and  cltizensof  other 
S.  R.  S.,  44677,681,683,  683;i2  St.  at  states,  or  aliens,  in  which  latter  cases 
L.  110.  it  shall  have  original,  but  not  exclusive 

5.  As  to  the  matter  of  adjournments,  jurisdiction.  And  It  shall  have  eiclu- 
sce  U.  S.  R.  S.,  4  4799.  sivrly  all  such  jurisdiction  of  suits  or 

i.  The  settlement  of  disputed  bound-  proceedings   against    ambassadors,    or 

aries   maj  be  accomplished   by  orig-  other  public  ministers,  or  their  domes- 

Inal   suits   between   states   in  the   su-  ties,  or  domestic  servants,  as  a  court  of 

preme    court.     New    JerBey   v.    New  law  can  have  consistently  with  Ihe  law 

Yorit,  3  Pet.  (U.  S.)  461  ;  1;  Pet.  (U.  S.)  of  natloni ;  and  original,  but  not  exclu- 

384;6Pet.  [U.S.J333;  Rhode  Island  sive,  jurisdiction  of  all  suits  brought  by 

V.  Massachusetts,  is   Pet.  (U.  S.)  755  ;  ambassadors  or  olher  public  miniBtets, 

Rhode  Island  11.  Massachusetts,  13  Pet.  or  in  which  a  consul  or  vice  consul  it  a 

(U.  S.)  J3  ;  Virginia  v.  West  Vii^inia,  party.     U.  S.  R.  S^  *  687. 

ti  Wall.  (U.  S.)39.  Tiie  clerk  ofthe  supreme  court  enters 

Where  a  state  is  a  party  In  an  orig-  all  suits  under  its  original  jurisdiction 

inal  suit  in  the  supreme  court,  the  prac-  in  a  separate  docket,  called  "  the  origi- 

tice  in   equity   is   followed  generally,  nal  docket."     Every  step  In  such  cases 

Curtis  on  jurisdiction  of  United  Stalei  must  be  taken  on  motion  first  made  and 

Courts  (18S0;;  Geoi^ia  TI.  Braiisford,  1  granted    and    entered   on   the   docket. 

DaIL(U.  S.)  40a;  Kentucky  TI.  Denni-  Curtis    on    Jurisdiction    of     United 

son.  34  How.  (U.  S.)  66.  Stales  Courts,  p.  33. 

The  supreme  cAurt  has  original  ju-  Z.  Marbury   v.  Madison,    i    Cranch 

rlsdiction  of  a  suit  in  equity  brought  in  (U.  S.)  t37;  Curtis  on  Jurisdiction  of 

the  United  Slates   against   B  state,   to  United  States  Courts  ( 1S80),  p.  8 ;  Ex 

determine  the  boundary  between  that  f.  Hung  Hang,  loS  U.  S.  J52  ;  Cohens 

state    and  a  territory   of  the   United  r,  Virginia,6  Wheat  (U.  S.)  364;  New 

States,  and  that  question  is  susceptible  Jersey  v.  New   York,   5   Pet.  (U.  S.) 

of  judicial    determination.    U.    S.    v.  184;  Kendall  n.  U.  S.,  13  Pet,  (U.  S.) 

Texas,  143  U.  S.6ii.  534;  .E*/.  Vallindljham,  1   Wall.  (U. 

A  citizen  of  a  state  cannot  sue  the  S.)  143.    See  also  Ex  f.  Yerger,  8- 

•tate  in  the  supreme  court,  neither  can  Walt.  (U.  S.)  85. 
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In  certain  specified  cases,  the  supreme  court  may  issue  writs  of 
marw^itXMus,*  prohibition,*  and  habeas  corpus^ 

In  escercising  the  original  jurisdiction  of  the  supreme  court  in 
connmon-law  cases,  issues  of  fact  are  determined  by  the  jury.* 

*-  ,A.PPELLATE— -(l)  Prior  to  the  Act  of  March  jd,  i8gi—{*)  la 
Qmmrm.\.  — Prior  to  the  passage  of  this  act,  known  as  the  Evarts 
Act,  the  supreme  court  was  the  general  court  of  appeal,  and  had 
a  very  wide  jurisdiction,  as  will  appear  from  the  notes.'     As  to 


1-     TJ.  S.  R.  S.,4  688. 
«-     XJ.  S.  R.  S.,  *688. 
>-    XJ-  S.R.S,,  4  751;  Habbas  Cor- 
pus, -vol.  9,  p.  161. 

But  it  may  grant  the  writ  only  In 
ca»e»  aSectiagacnbaeMdors.  other  pub- 
lic miniiten  or  consuls.  £;. /.  Hung 
H»nK.      108   U.   S.   553;    Ex   f     Barry, 

?.  Irt*^''*  '"■  ^•'>  ^5'  '"  *^''  ""  '*  '*'" 

beKi  that  the  supreme  court  could  not 

F^Tit  tht  writ  on  Ihe  petition  of  a  pri- 

"^M  'ndivldual  to  bring  up  the  body  of 

o"  infant  daugliter. 

\  U-  S.  R.  S.,*68g. 

•■  An  outline  of  the  iuriidiction  be- 

nl^^*    Evaru  Act.l,Vvcn,«  it   i. 

nu.      ^^^  in  determining  the  effect  of 

^P'^»l«lon«  of  that  law. 

Qj         ^»ia1  judgments   of  any  circuit 

s  rj>r  '*''   of  any  district  court  acting  as 

lh"tt  K  *■   ^oun  in  civil  acUtms,  brought 

there?*'      ""glnal  process,  or  removed 

and  all  «•"  '^°"'"  "''  '''^  several  stalei, 

court    i       *"''  ji"iE'"^''^'  °^  ""y  circuit 

frofl)      **     civil  actions  removed   there 

Writ  Of  "^-V   district  court  by   appeal  or 

pute^         ^srror,  where  the  matter  in  dis- 

•Onj  Q^^«lusive  of  costs,   exceeds   the 

"'tjr    tfc^^'"'""  of  fi^'o  thousand  dollars, 

'ffirtri^^     re-eiamined  and  reversed  or 

*rit  ^i*-*^    in  the  supreme  court,  upon  a 

»ei^"      ^rror.      U.  S.  R.  S.,  4  691.      But 

Arx  '*'«.at  L.816,4  14. 
•upr^^^^ppeal  shall  be  allowed  to  the 
of  ■■*»^^  court  from  all  final  decrees 
trict  ^;~!r  circuit  court,  or  of  any  dis- 
eases ^*^rt  acting  as  a  circuit  court,  in 
niari-^.^r  equity  and  of  admiralty  and 
'"  *'*»^**'  jurisdiction,  where  the  matter 
thtax^?**te,  exclusive  of  costs,  exceeds 
lari,  ^  ***  or  value  of  five  thousand  dol- 
*">  ^^•^'^  the  supreme  court  is  required 
■PP^^  ,^ive,  hear,  and  determine  such 
I-aRy*.     U.  S.  R.  S.,  S  69a  ;   18  St.  at 

*~*»  - 
•"Pt-.,^^  Appeal  ihall  be  allowed  to  the 
«r  ^^*>e  court  from  all  final  decrees  of 
^^  »-».  Strict  court  in  prize  causes,  where 
«»<:^^_^lter  in  dispute,  excluelve  of  costs, 
••n^i  ***  the  sum  or  value  of  two  thou- 
^ollan;   and    shall  be    allowed, 


without  reference  to  the  value  of  the 
matter  fn  dispute,  on  the  certificate  of 
the  district  judge  that  the  adjudication 
Involve*  a  question  of  general  impor- 
tance.    U.  S.  R.  S.,  f,  695. 

An  appeal  to  the  supreme  court  shall 
be  allowed,  on  behalf  of  the  Unittd 
Slates,  from  all  judgment  of  the  court 
of  claims  adverse  to  the  United  Slates, 
and  on  behalf  of  the  plaintllf  in  any 
cage  where  the  amount  In  controversy 
exceeds  three  thousand  dollars,  or 
where  hU  claim  U  forfeited  to  the 
United  Stales  by  the  judgment  of  the 
said  court,  as  provided  in  section  loSo. 
U.  S.  R.  S.,  f,  707. 

This  provision  was  afterward  ex- 
tended to  similar  suits  in  the  circuit 
and  district  courts.    34  St.  at  L.  jo6, }  9. 

Judgments  in  capital  cases  may  be 
reviewed  by  a  writ  of  error  brought  by 
the  accused.     3j  St.  ai  L.  655,  ^  6. 

A  writ  of  error  may  be  allowed  ti 


t  lai 


an  appeal  shall  be  allowed  from  any 
final  decree  In  equity  hereinafter  men- 
tioned, without  regard  to  the  sum  or 
value  in  dispute. 

First.  Any  final  judgment  at  law  or 
final  decree  in  equity  of  a  n  y  circuit 
court,  or  of  any  district  court  acting  as 
a  circuit  court,  or  of  the  supreme 
court  of  the  District  of  Columbia,  or 
of  any  territory,  In  any  case  touching 
patent  riehls  or  copyrights. 

Setond.  Any  final  judgment  o[  a  cir- 
cuit court,  or  of  any  district  court  act- 
ing as  a  circuit  court,  in  any  civil 
action  brought  by  the  United  Slates 
for  the  enforcement  of  any  revenue 
law  thereof. 

Third.  Any  final  judgment  of  a 
circuit  c  o  u  r  t,  or  of  any  d  i  s  t  r  i  c  t 
court  acting  as  a  circuit  court,  in 
any  civil  action  against  any  oflicer  of 
the  revenue  for  any  act  done  by  him  in 
the  performance  of  his  official  duly,  or 
for  the  recovery  of  any  money  exacted 
by  or  paid  to  him  which  shall  have 
been  paid  into  the  treasury. 

Fourth.  Any  final  judgment  at  law 
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cases  pending  at  the  time  of  the  passing  of  the  act,  and  cases  in 
which  the  writ  of  error  or  appeal  was  sued  out  or  taken  prior  to 

July  1st,  1891,  the  former  limits  of  jurisdiction  prevail.* 

(b)  Amouit  lA  iHipoto. — In  determining  whether  the  matter  in  dis> 

or  final  decree  in  equity,  or  of  any  cir-  the  point  upon  which  thej  disagree  it 
cuit  court,  or  of  any  district  court  act-  certified  to  the  supreme  court,  accord- 
ing as  a  circuit  court,  in  an^  case  ing  to  law,  such  point  ghall  be  finally 
brought  on  account  of  the  deprivation  decided  by  the  supreme  court  j  and  its 
of  any  right,  privilege  or  Immunity  se-  decision  and  order  in  the  premises 
cured  by  the  Conatitutionof  the  (/«iV«d  shall  be  remitted  to  such  circuit  court, 
S'/n^eJ,  or  of  any  right  or  privilege  of  a  and  be  there  entered  of  record,  and 
citizen  of  the   Unifed  Stales.  shall    have    effect    according   to   the 

Fifth.  Any  final  judgment  of  a  cir-  nature  of  the  said  judgment  and  order- 
cult  court,  or  of  any  district  court  act-  U.  S.  R.  S.,  %  697, 

Ing  as  a  circuit  court,  in  any  civil  ac-  Jndsmenti  and  SeerMt  of  tJie  State 

tlon  brought  by  any  person  on  account  Oontta  on  Vrlta  of  Srzor. — X  final  judg- 

ot  Injury  to  his  person  or  property  by  mentor  decree  In  any  suit  in  the  highest 

any  act  done  In  furtherance  of  any  con-  court  of  a  state  in  which  a  decision  In 

Epiracy  mentioned  In  section  19S0,  title,  the  suit  could  be  had,  where  there  la 

"Civil  Rights."     U.  S.  R.  &.,\(x^.  drawninquestion thevalidityof atreaty 

These  provisions  were  afterward  ex-  or  statute  of,  or  an  aiithoritjr  exercised 

tended  to  violations  of  the  clvll-rigiils  under,  the  United  Slates,  and  the  decl- 

laws.     18  St,  at  L.  335.     Also  to  cases  gion  is  against  their  validity;  or  where 

wherein  a  judgment  or  decree  has  been  there  is  drawn  in  question  the  validity  of 

rendered  In  a  circuit  court  upon  a  qucB-  a  statute  of,  or  an  authority  exercised 

tlon  involving  the  jurisdiction  of  the  under  any  state,  on  the  ground  of  their 

court,  but  In  cases  Involving  lest  than  being   repugnant   to   the    constitution, 

five  thousand  dollars,  the  supreme  court  treaties,  or  Taws  of  the  United  States, 

considered  the  question  of  jurisdiction  and  thedecislonisinfavoroftbeirvalld- 

only.    3(  St  at  L.  693.  Ity ;  or  where  any  title,  right,  privilege. 

In  Bucn  cases  the  party  may  elect  be-  or  iromunity  la  claimed  under  the  con- 

tween  taking  the  case  to  the  supreme  stitutlon,  or  any  treaty  or  statute  of,  or 

court  on   the  constitutional  question  commission  held  or  authority  exercised 

alone,  and  appealing  the  whole  case  to  under,  the    United  Stales,  and  the  de- 

the  circuit  court  of  appeals.     Barling  clsion  is  against  the  title,  right,  pHvl- 

V.  Banlc  of  British  N.  A.,  50  Fed.  Rep.  lege,  or   immunity  specially  set  up  or 

360.  claimed    by   either    party,    under   such 

0«rlifl04tloil  Of  DUMenoa  of  Opinion,  constitution,   treaty,   statute,   comtnls- 

— Any  final  judgment  or  decree,  In  any  sion  or  authority,  may  be  re-examined 

civil  suit  or  proceeding  before  a  circuit  and  reversed  or  adirmedln  the  supreme 

court  which  was  held,  at  any  time,  by  a  court  upon  a  writ  of  error.     The  writ 

circuit  justice  and  a  circuit  judge  or  a  shall  have  the  same  eifect  as  if  the  judg- 

district  judge,  or  by  the  circuit  judge  ment  or  decree  complained  of  had  been 

and  a  district  judge,  wherein   the  said  rendered   or  passed  in  a  court  of  the 

judges  certify,  as  provided  by  law,  that  United  Stales. 

their  opinions  were  opposed  upon  any  The  supreme  court  may  reverse, 
question  which  occurred  on  the  trial  of  modify,  or  affirm  the  judgment  or  de- 
hearing  of  Che  said  suit  or  proceeding,  cree  of  such  state  court,  and  may,  at 
maybe  reviewed  and  affirmed,  or  re-  their  discretion,  award  execution  or  re- 
versed or  modified  by  the  supreme  mand  the  same  to  the  court  from  which 
court,  on  a  writ  of  error  or  appeal,  ac-  it  was  removed  by  the  writ.  U.  S.  R, 
cording  to  the  nature  of  tlie  case,  and  S.,  $  709.  See,  as  to  appeals  from  terri- 
subiect  to  the  provisions  of  law  appli-  torial  supreme  courts,  U.  S.  R.  S., 
cable  tootherwritsof  error  andappeals  Ify  702,  704,  1909;  18  St.  at  L,354;a3 
in  regard  to  bail  and  supersedeas.  U.  St.  at  L,  443.  And  as  to  appeals  from 
S.  R.  St  4  693.  the  supreme  court  of  the  District  0/ 

When  any   question  occurs  on   the  Columbia,  U.  S.  R.  S.,  44  705,  706 ;  33 

hearlngor  trial  of  any  criminal  proceed-  St.  at  L.  443;  /«  re  Heath,  144  U.S.  93. 

'--"             -.,....          .      ,..  1.  Joint   Resolution,  No.    17;  36  St 
BtL.  1115. 
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pute  is  of  sufficient  value  to  give  the  court  jurisdiction,  the  court 
will  consider  the  amount  actually  and  directly  involved,  and  not 
the  remote  effects  of  a  judgment.* 

(•)  Writ!  of  Xmr  to  tha  HigkMt  Omrt  of  a  aiato. — The  jurisdiction  of  the 
court  is  limited  to  the  cases  for  which  the  statute  makes  provision. 
If  the  decision  of  the  state  court  is  in  favor  of  the  title,  right, 
privilege,  or  immunity  claimed  under  the  federal  authority,  the 
court  has  no  jurisdiction.*  The  federal  question  decided  in  the 
state  court  must  have  been  a  material  one  and  necessary  to  the 
determination  of  the  case.* 

1.  New  England  Mortgage,  etc.,  Co.  thousand   dollara,   the    United   S/alts 

V.  Gay,  145   U.   S.    133;   The  Sydney,  Supreme  Court  00  error  to  the  circuit 

139  U.  S.  331.  court  i»  without  jurlcdiction.     U.  S.  v. 

The  money  value  In  diBpute  only  will  Hill.  123  U.  S.  681. 
be  considered.     Curtis  on  Jurisdiction         An  appeal   Trom  the  decision  of  the 

of  United  Statet  Courts,  p.  65.  circuit  court  for  the  partition  of  land  of 

When  In  an  action  tor  the  recovery  uncertain  value  wilt  he  dismissed,  unless 

of  a  money  demand,  a  counler-cUim  of  it  appears   affirmatively  that  the  land 

the  defendant  amounting  to  more  than  1b    worth     more    than    five    thousand 

five  thousand  dollars  is  disallowed,  and  dollars.  Parker  v.  Morrill.  106  U.  S.  I. 
judgment  is  rendered  on  the  plaintltT's         3.  MUsourl  v,  Andrlano,  13S  U.  S. 

claim,  the  supreme  court  has  jurisdic-  497. 
tion  of  a  writ  of  error  sued  out  by  the        S.  '  . 

defendant.without  regard  to  tbe amount  New  Orleans  r.  New  Orlt 

of  the  plalntitF's  judgment.     Block  v.  works,  143   U.  S.  79;   De  Sauasure  v. 

Darling,  14a  U.S. 334;  Hilton  v.  Dick-  Gaillard,  117  U.  S.  316.     In  Walter  A. 

enson.  loS  U.  5.  165.  Wood    Mowing,    etc,    Macb.    Co.   v. 

In  considering  the  amount  necessary  Skinner,   139   U.  S.  293,  the  court,  by 

to  give  the  supreme  court  jurisdiction  Brown,  J.,  said  :  "  It  is  well  settled  by 

on  writ  of  error,  not  only  la  the  amount  a  long  series  of  adjudications  that,  to 

of  the  judgment  against  the  plaintiff  in  give  this  court  jurisdiction  by  writ  of 

error   to  be   regarded,  but  in  addition,  error  to  a  state  court,  it  must  appear 

the  amount  of  a  counter-claim  which  affirmatively,  not   only  that  a   federal 

he  would  have  recovered  if  his  conten-  question  was  presented  for  decision  to 

tion  letting  it  up  had  been  sustained,  the  highest  court  of  the  state  having 

Clark  v.  Sidway,  143  U.  S.  662.    The  jurlsdiclion,  but  that  Its  dEcision   was 

amount  In  dispute  may  be  determined  necessary  to  the  determination  of  the 

by  the  evidence.     Sharon  v.  Terry,  13  case;  and  that  It  was  actually  decided. 

Sawy.  [U.  S.)  387.  or  that  the  judgment  as  rendered, could 

Where  It  appeared  that  the  plaintiff  not  have  been  given  without  deciding 

did  not  claim  and  could  not  possibly  it."     See,  to  the  same  effect.  Brown  f. 

recover  for  himself  a  sum  above   the  Atwell.  9a  U.  S.  327. 
necessary  five  thousand  dollars,  the  su-         But  if  a  case  tiefore  a  state  court  nec- 

preme  court  had  no  jurisdiction.    Miller  eisarily  involves  the  adjudication  of  a 

V.  Clark,  138  U.  S.  223.  federal  question,  It  is  not  necessary  that 

Whether  the  "matter  in  dispute"  ex-  it  should  appear  affirmatively  in  the 
eeeds  five  thousand  dollars  Is  deter-  record,  or  in  the  opinion  of  that  court, 
mined  by  the  amount  claimed  and  sued  that  such  a  question  wag  raised  and  de- 
fer. And  where  this  is  sought  10  be  cided.  Kaukanna  Water  Power  Co,  v. 
recovered  out  of  a  fund,  jurisdiction  Green  Bay,etc,, Canal  Co.,  141  U, 8.154. 
cannot  be  ousted  by  having  an  Inquiry  The  supreme  court  may  refer  to  an 
instituted  bv  the  court  as  to  whether  opinion  of  the  state  court  in  determin- 
the  fund  will  be  sufficient  to  cover  that  ing  the  ground  of  judgment  of  that 
amount.     Clark  i>.  Bever,  139  U,  S,  0,  court.     The   judgment  of  the   highest 

Where  a  clerk  of  court  is  sued   on  a  court  of  a  state  may  be  supported  with- 

bond   In   the   penal  sum  of  more  than  out  deciding  a  federal  question.     When 

five  thousand  dollars,  but  it  can  he  seen  it  does  not  appear  on  what  grounds  it 

from   the  face  of  the  record  that  the  was  decided,  the  supreme  court  is  wlth- 

amount  in  controversy  is  less  than  five  out  jurisdiction  in  error.      Walter  A. 
17  C.  of  L.— 41                           641 
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(d)  Oanlflntloii  of  SlTlitim  of  Oplnioii  to  tba  Snpreaw  Oonrt. — The  question 
certified  from  a  lower  court  to  the  supreme  court  must  be  one  of 
law,*  not  a  question  of  fact  nor  a  mixed  question  of  law  and  fact.* 
The  certification  must  be  of  a  single  question  or  a  series  of  dis- 
tinct questions,^  and  it  must  not  be  too  general,^  nor  seek  the 
opinion  of  the  supreme  court  upon  the  whole  case.*  It  may  not 
be  of  a  matter  of  mere  discretion.* 

The  omission  to  state  in  the  certificate  of  division  that  the 
question  was  certified  upon  request  of  a  party  or  counsel  to  the 

Wood  Mowing.etc,  Mach.  Co.i>.Skin-  1.  Jewell  v.  Knieht,  133  U.  S.  436. 

ner,  139  U.  S.  393 ;  Beaupre  w.  Noyce,  t.  WUliamsportNnt.  Bank  f .  Knapp, 

13SU.S.397;  Kennebec,  etc.,  R.  Co.  119  U.  S.  357;  Curtis  on  JunBdiction 

V.  Portland,  etc.,  R.  Co.,  14  Wall.   (U.  of  Unilfd  Slates  Courts,  p.  83. 

S,)33;  Delmasf.  Merchants'  Mut.  Ina,  S.  California  AniliciBl  Stone  Paving 

Co.,   14  Wall.  (U.   S.)   661;   Creacent  Co.  c.  Molltor,  113  U.  S.  609. 

Cttj  Livestock  Co.  v.  Butchers'  Union  Wheie  a  division  of  opinion  is  cer- 

Slaughter  House  Co,,  no  U.  S.  141.  tified,  the  supreme  court  will  entertain 

The  practice  In  case  of  causes  im-  jurisdiction  of  the  queations,  although 

properly  appealed  lothe  Supreme  Court  they  are  several  in  number,  if  they  ap- 

of  the  l/niled  Stales  from  the  highest  pear  to  have  arisen  at  one  time,  at  one 

court  of  a  stale  is,  after  the  cause  has  stage  of  the  cause,  and  to  have  involved 

been  entered  upon  the  calendar,  to  file,  substanCUUy  but  one  point.     U.  S.  v, 

on  a  motion  day,  a  motion   to  dismlsB  Chicago,  7  How.  (U.  S.)  185. 

the  writ  of  error,  on  the  ground  that  it  4.  U.  S.  v.  Brewer,   139   U.  S.  378; 


does    not   disclose   any  question    over  U,   S.   v.   Norlhway,   120   U.   S.   5 

which  the  court  has  jurisdiction.     If  no  Dublin  Tp.  v.  Milford  Fire  Cent.  Sav. 

such  motion  Ismade,  however,  thecourt  Inst.,  : 38  U.  S.  314;  U.  S.  v.  Hall,  lit 

may,  on  the  hearing  on  the  merits,  ex  U.  S.  50;    U.  S.  v.  Lacher,  134  U.  S. 

mero  moiu   dismiss  the  writ  of  error.  631. 

Curtis  on  Jurisdiction  of  f/iirVsi^.Sfal'ej  S.  Weeth   v.    New   England   Mort- 

Courts  (iS8o),p.  36.  gage  Co.,   106  U.   S.  605;    Saddler  v. 

The  decision  of  the  highest  state  court  Hoover,   7  How.   (U.    S.)    646;   State 

that  punishment  by  electricity  was  not  Bank  v.   St.  Louis  Rail  Fastening  Co., 

cruel,  within  the  meaning  of  the  stale  iiaU.  S.  ai;  Fire  Ina.  Assoc.  !•.  Wlck- 

constitullon,  may   not  be  re-eiamlned  ham,   138  U.   S.   436;    Dublin    Tp.  v. 

bv  the  Supreme  Court  of  the   United  Milford  Five  Cent.   Sav.   Inst,  tj8  U. 

States,     /'n  r<Kemmler,  136  U.  S.  436.  S.    510;    Dennistown   t>.    Stewart,    18 

The  matter  in  dispute  must  be  money  How.  (U.S.)  C65.    No  cerilficate  of  dl- 

or  a  right  capable  of  being  valued  In  vision  of  opinion  Is  authorized  upon  & 

money.     De  KrafTt  v.  Barney,  3  Black  queatlon  as  vhkuc  as  whether   "either 

(U.   S.)   704;   Youngstown   Bank   r.  of  the  counts  olthe  Indictment  ciiai^e* 

Hughes,  106  U.  S.  533.  the   defendant  with  an  offense   under 

Where   the  judgment  of  the   state  laws  of  the  United   States."    U.  S.  r. 

court  upholds  a  llcense-rce  imposed  by  Northway.  130  U.  S.  327. 

a  city  upon  insurance  companies  doing  Where  it  Is  evident  from  the  record 

business  within  the  citj,  as  not  impair-  that  the  whole  case  has  been  aent  up  to 

ing  the  obligation  of  a  contract  Involved  the  supreme  court,  upon  a  certificatcof 

In   previous   legislation   affecting   the  division  of  opinion  In  the  circuit  court, 

Claintifr  corporation,  a  federal  question  the  case  must  be  dismissed  lor  want  of 

I  presented.     Home  Ina.  Co.  v.  City  jurisdiction.     Nesmith    v.    Sheldon,  6 

Council  of  Augusta,  93  U.  S.  116.  How.  (U.  S.}  41. 

The  supreme  court  has  jurisdiction  6.  Wiggins  ti.  Gray,  24  How.  (U.  S.) 

to  review  a  decision  of  a  state  court  up-  303;  Davis  v.  Braden,  10  Pet.  (U.  S.} 

holding  as  constitutional  a  sUte  statute  186;  U.   S.  v.  Daniel,  6  Wheat  (U.  S.} 

providlngfortheelectionofpreBldentlal  543;  U.  S.  v.   Hamilton,    log  U.  S.  63. 

electors,  and  it  la  no  objection  that  polit-  The  general  question  of  certification 

leal  questions  are  Involved  In   the  de-  Is  fully  considered  and  the  authorities 

termination.     McPherson   v.   Blacker,  cited  In   Jewell  v.   Knight,   133   U.  S. 

13  Sup.  Ct.  Rep.  3.  436. 
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cause  is  not  fatal  if  the  jurbdiction  is  not  challenged.'  There 
must  he  A  bona  fide  difference  of  opinion;  the  mere  novelty  or 
difficulty  of  the  questions  involved  does  not  authorize  their  certi- 
fication.* 

(2)  Since  the  Act  0/  March  jd,  i8^i- — {»).la  OoMnl. — The  Act 
of  March  3d,  189! — commonly  known  as  the  Evarts  Act — made 
extensive  changes  in  the  jurisdiction  of  the  supreme  court.'  It 
provides  that  certain  cases  not  before  within  its  jurisdiction  should 
come  before  it  by  appeal ;  that  certain  other  cases  should  reach  it 
only  after  appeal  to  the  circuit  court  of  appeals,  and  subsequent 
appeal  from  that  court  to  the  supreme  court ;  it  takes  still  other 
matters  from  its  cognizance,  while  as  to  certain  questions  the  ju- 
risdiction is  unaffected.* 

(b)  Omm  AppwJkU*  DiTMtly  M  <Cba  9KgrmM  Oowrt  fNn  U«  CliNit  sod 
DUtilat  Oout*. — Appeals  or  writs  of  error  may  be  taken  from  the 
district  or  circuit  courts  direct  to  the  supreme  court  in  the  follow- 
ing cases :' 

In  any  case  in  which  the  jurisdiction  of  the  court  is  in  issue; 
in  such  cases  the  question  of  jurisdiction  alone  can  be  certified  to 
the  supreme  court  from  the  court  below  for  decision.* 

From  the  final  sentences  and  decrees  in  prize  causes. 

In  cases  of  conviction  of  capital  or  otherwise  infamous 
crime.' 

In  any  case  that  involves  the  construction  or  application  of  the 
Constitution  of  the  United  States. 

In  any  case  in  which  the  constitutionality  of  any  law  of  the  United 

3-  U,  S.  IT.  Harris,  106  U.  S.  619.  The  Act  of  March  3d,  1891,  while  it 

^*-    U.  S.   V.   Perrin,   131    U.  5.   55;  does  Dot  conrer  upon  one  party  the  right 

•ff faster    V.     Cooper,    10    How.    (U.  to  carry  a  caiuc  before  two  appellate 

^1   £'-4—  courts,  at  the  tarae  time  does  not  conrer 

''      .A.  B  to  the  causei  leading  up  to  its  upon  him  the  power  lo  defeat  the  right 

p^^^e-c  and   fti  efTect,  see  address  of  of  appeal  by  the  other  party  to  the  cir< 

fec^J<>^nt  Simeon  E.  Baldwin  to  Amer-  cuit  court  of  appeals,  upon  the  merits, 

lean    -4*^ar   Association,  report  for  1891  by  taking  an  appeal  or  writ  of  error  to 

rn>I,       I  j^  p.    164)  ;  an   article   entitled,  the  supreme  court  upon  the  question  of 

''R^<=^Dl  Decisions   under  the   Evarts  jurisdiction  of  the  trial  court;  and  In 

^n,"  liy    Roger  Foster,    Yale    Law  the  case  of  such  separate  appeal,  the 

Jout-x3fl&],  vol.   I,  p-  9J;  In   re   Woods,  cause  will  he  continued  in  the  circuit 

'43  U"  -     S,  aoa ;  U.  S.  ti.  Sutton,  47  Fed.  court  of  appeals  to  await  the  decision 

***?-     ^^o-  of  the  supreme  court  upon  the  question 

*•    :a^      St.  atL.  8j6.  of  jurisdiction.    Northern  Pac.  R,  Co. 

•.    :3^    St.  at  L.,  836,  *  S-    The  writ  of  t.  Glaspell,  49  Fed.  Rep.  483. 

error      ±m  a  matter  of  right    /»  »-«  Claa-         T.  This  is  an  addition  to  the  jurisdic- 

t  it  can  be  taken  tion  of  the  supreme  court.    An  "  infa- 

judgment.     Mc-  mous  crime  "  is  one  which  may  be  pun- 

^T-^'    ■**-*>^.  '4'  U.  S.661.  ished  by  imprisonment  in  a  state's  prison 

H     ,       .  **  *   tliis  certification  must  be  after  or  penitentiary,  whether  with  or  wlth- 

IT  i     -JAi^^K-inent,     McLUh   v.  Roff,  141  out  hard  labor.  American  Bar  Assoc. 

Hen*^^*  Rep.,»ol.  14.  p.  165  (address  of  President 

fmm  ^*^^       "°  order   remanding  a  case  Simeon  E.  Baldwin,  iSgi)  ;  I»  re  Claa- 

irwR  ».  r«!,ta^„i  to  a  state  court  cannot  sen,   140   U.   S.   200;   Mackin  v.  U.  S, 

^^      ^'^^^  by  writ  of  error  or  appeal  117  U.  S.  348,  such  as  adultery,  if  pun- 

'h*'^^*  ^*F>»-eiae  court   Chicago,  etc.,  R.  ishable  by  confinement  in  state's  prison. 

^  "■  «-ot»erts,  141  U.  S.  690.  U.  S.  v.  Sutton,  47  Fed.  Rep,  139. 

648 


^aovGoOt^lc 


SuprMuOonrt.  UNITED  STATES  COURTS.  PtmUo.,  rte. 

States,  or  the  validity  or  construction  of  any  treaty  made  under 
its  authority,  is  drawn  in  question.* 

In  any  case  in  which  the  constitution  or  law  of  a  state  is 
claimed  to  be  in  contravention  of  the  Constitution  of  the  United 
States. 

The  act  does  not  affect  the  jurisdiction  of  the  supreme  court  in 
cases  appealed  from  the  highest  court  of  a  state. 

(e)  0mm  Oomlug  from  tlM  Ofrmlt  Oonrt  cf  AppMli — (O  By  Appeal  and 
Writ  of  Error. — An  appeal  or  writ  of  error  or  review  is  allowed 
from  the  circuit  court  of  appeals  to  the  supreme  court  in  all  cases 
where  the  matter  in  controversy  exceeds  one  thousand  dollars, 
beside  costs,  except  the  following:  cases  in  which  the  jurisdiction 
is  dependent  entirely  upon  the  opposite  parties  to  the  suit  or  con- 
troversy being  aliens  and  citizens  of  the  United  States,  or  citizens 
of  di^erent  states;  cases  arising  under  the  patent  laws;  cases 
arising  under  the  revenue  lawsj^cases  arising  under  the  criminal 
laws;  and  cases  in  admiralty. 

(a)  Bv  Certification. — In  cases  in  which  the  circuit  court  of 
appeals  has  final  jurisdiction,  it  may  at  any  time  certify  to  the 
supreme  court  any  questions  or  propositions  of  that  court  for 
its  proper  decision.  And  the  statute  provides  that  thereupon  the 
supreme  court  may  either  give  its  instructions  on  the  questions 
or  propositions  certified  to  it,  which  shall  be  binding  upon  the 
circuit  court  of  appeals  in  such  case,  or  it  may  require  that  the 
whole  record  and  cause  may  be  sent  up  to  it  for  its  consideration, 
and  thereupon  it  will  decide  the  whole  matter  in  controversy  in 
the  same  manner  as  if  it  had  been  brought  there  for  review  by 
writ  of  error  or  appeal.' 

In  any  case  of  which  the  circuit  court  of  appeals  has  final  juris- 
diction, the  supreme  court  may,  by  certiorari  or  otherwise,  require 
such  case  to  he  certified  to  for  review  and  determination,  in  which 
case  it  has  the  same  power  and  authority  as  if  the  case  had  been 
carried  up  by  appeal  or  writ  of  error.* 

This  provision  is  intended  to  be  taken  advantage  of  only  incase 
of  questions  of  gravity  and  importance  arising.' 

6.  Pnctim  and  Procednre — a.  In  General. — The  matter  of 
practice,  pleading,  and  procedure  has  been_  already  treated  under 

1.  If  ■  constitutional  question  is  etc..  State  Bank  v.  Armstrong,  49  Fed. 

raised,  the  court  will   review   all   the  Rep.  600. 

questions  in  the  case  and  not  merelj  C  B7  0arUi>rHl. — 26  St.  at  L.  8>6,  ( 

the  constitutional  questions.     Ekin  v.  5 ;  Lan  Ow  Bew  v.  U.  S.,  144  U.  S.  47. 

U.  S.,  141  U.  S.  651;   Horner  v.  U.  S.,  B.  Lan  Ow  Bew,   Petitioner,  141   U. 

143U.S.  570;  Lan  Ow  Bew,  Petitioner,  S.  583,  wlitch  holds  that  the  question 

141  U.S. 583.  whether  the   Chinese  restriction   acts, 

S.  A  judgment  of  a   circuit  court  on  in  the  i^ht  of. the  treaties  between  the 

an  appeal  from  the   board   of  general  United  Stales  and   China,  apply  to  a 

appraisers,   is    not   reviewable   in   the  Chinese    merchant,   domiciled    in   the 

Bupreme  court,  but  In  the  circuit  court  United  Slates,  who  temporarily  leaves 

of  appeals.    U.  S.  v.  Hopewell,  51  Fed.  the  country  for  the  purpose  of  business 

Rep.  798.  or  pleasure,  with  the  intention  of  re- 

S.  36   St.  at   L,   836,  4   5;  Farmers',  turaing,  is  such  a  question. 
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other   headings  of  this  title.     A   few  special   matters,  however, 


b.  Appeals — (i)  Time  for  Appeal. — In  prize  cases,  the  appeal 
must  betaken  within  thirty  days  after  the  rendering  of  the  decree; 
the  supreme  court  may,  however,  allow  the  appeal,  if  the  notice  of 
appeal  was  filed  in  the  office  of  the  clerk  of  the  district  court  within 
thirty  days  next  after  the  rendition  of  the  decree,' 

Appeals  from  the  court  of  claims  must  be  taken  within  ninety 
days  after  judgment  or  decree  is  entered.* 

No  judgment,  decree  or  order  of  a  circuit  or  district  court,  in 
any  civil  action,  at  law  orin  equity,  may  be  reviewed  in  the  supreme 
court,  on  writ  of  error  or  appeal,  unless  the  writ  of  error  is  brought, 
or  the  appeal  is  taken,  within  two  years  after  the  entry  of  such 
judgment,  decree  or  order ;  provided,  that  where  a  party  entitled 
to  prosecute  a  writ  of  error  or  to  take  an  appeal  is  an  infant,  in- 
sane person,  or  is  imprisoned,  such  writ  of  error  may  be  prose- 
cuted, or  such  appeal  may  be  taken,  within  two  years  after  the  judg- 
ment, decree  or  order,  exclusive  of  the  term  of  such  disability," 

Writs  of  error  to,  and  appeals  from,  the  circuit  court  of  appeals 
must  be  taken  or  sued  out  within  one  year  after  the  entry  of  the 
order,  judgment  or  decree  sought  to  be  reviewed.* 

(2)  Practice  on  Appeal. — This  matter  has  been  treated  in  a 
former  part  of  this  article.* 

m  CncuiT  Coim't  or  Appialb— 1.  Anthorit;  and  Oq;anintiim, — 
The  circuit  court  of  appeals  owes  its  origin  to  the  Act  of  March 
3d,  1891,  above  referred  to.  The  first  meeting  of  the  court  was 
appointed  by  law  for  the  third  Tuesday  in  June,  iSgi," 

I.  U,  S,  R.  S„  4  1009;   U.  S.  V.  Nu-  maj  require.     The  lupreme court  shnU 

estra  Senora  De  Regia,  17  Wall.  (U.  not  latue  executioD  in  a  cause  removed 

S,)  jq.  before  it   from   such   court*,  but  shall 

S.  0.  S.  R.  S„  4  70S.    But  see  U.  S.  send  a  special  mandate  to  the  Inferior 

■D.  Davis,  131  U.  S.  39.  court  to  awsrd  execution  thereon.     U. 

5.  U.S.  R.S.,  41008.    But  dfsabilit/  S.  R.  S.,  ft  701. 
happening   after   the  statute   haa   run  .    6.  16  St.  at  L.  1115. 

does  not  suspend  its  operation.     Mc-  But  the  right  of  appeal  to  the  court 

Donald  v.  Watty,  no  U.  S.  619.  existed  from  the  passage  of  the  act  cre- 

The  Aay  of  entering  the  judgment  or  ating  It;  hence,  an  appeal  taken  June 

decree  is  excluded  in  the  computation.  34th  was  not  dismissed.     New  York, 

Smith  -v.  Gale,  137  U.  S.  577.  etc.,   R.  Co.  u,  Bennett,  49  Fed.  Rep. 

The   limitation    applies    to    appeals  598. 

from  the  supreme  court  of  the  District  The  court  has  the  right  to  review 

e/  Columbia.     O.  S.  R.  S.,  f  705.  judgments  entered  after  the  date  of  ttie 

4.  16  St.  at  L.  826,  ^  6.  passage  of  the  act,  but  before  the  date 

6.  See  infra,  this  title,  Afpeah  and  set  for  the  organization  of  the  court. 
Writs  of  Error.  The  supreme  court  Northern  Pac.  R.  Co.  v.  Amato,  49 
may   affirm,    modifj,  or    reverse   any  Fed.  Rep,  8S1. 

judgment,  decree,  or  order  of  a  circuit  The  same  point  was  ruled  in  an  unre- 
court,  or  district  court  acting  as  a  clr-  ported  case  in  the  sixth  circuit.  '■  Re- 
cult  court,  or  of  a  district  court  in  priie  cent  Decisions  under  the  Evarta  Act," 
causes,  lawfultj  brought  before  it  for  by  Roger  Foster,  i  Yale  I-aw  Journal, 
review,  or  maj  direct  such  judgment,  p.  g8.  See  also  Courtney  -v.  Insurance 
decree,  or  order  to  be  rendered,  or  such  Co.  of  N.  A,  49  Fed.  Rep,  309 ;  Balti- 
fuTlher  proceedings  to  be  had  by  the  more,  etc.,  R.  Co.  v.  Andrews,  50  Fed, 
inferior  court  as  the  justice  of  the  case  Rep.  738, 
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Congress  on  its  creation  prescribed  that  nothing  in  the  act 
should  be  construed  in  any  wise  to  impair  the  jurisdiction  of  the 
supreme  court,  or  of  any  circuit  court  in  any  case  then  pending,* 

It  was  held,  in  construing  this  clause,  that  making  a  case  review- 
able was  not  impairing  the  jurisdiction  of  the  circuit  court,  and 
hence  that  a  cause  pending  at  the  time  of  the  passage  of  the  act 
could  be  appealed  to  the  circuit  court  of  appeals,  although  it  was 
not  appealable  before  the  act,  as  the  jurisdictional  amount  was  not 
involved  • 

2.  Officers. — The  portions  of  the  act  providing  for  officers  for 
the  court  are  given  in  the  notes.' 

If  a  quorum  of  judges  does  not  attend  on  any  day  appointed 
for  court,  any  judge  who  does  attend,  or  if  none  attend,  the  clerk, 
may  adjourn  the  court  from  day  to  day. 

If  during  the  term  on  any  day  there  is  not  a  quorum,  a  judge 
may  adjourn  from  day  to  day  or  without  day. 


I.  36  St.  at  L.  iitj, 

S.  lu   re   CUesen,    140    U.   S. 
followed  In   Northern   Pac.  R.  C 
Amato,   40   Fed.  Rep.  881;   Northern 
Pac.  R.  Co.  V.  Amato,  144  U.  S.  465; 


equal   proportions   quarterly. 

"  Sec.  3.  That  the  chief  juiUce  and 
the  asEociate  justices  of  the  supreme 
court  assigned  to  each  circuit,  and  the 
circuit  judges  within  each  circuit  and 
the  several  district  judges  within  each 
"  There  s^alt  be  appointed  hy  the  circuit,  shall  be  competent  to  sit  as 
President  of  the  United  Slates  hy  and  judges  of  the  circuit  court  of  appeals 
with  theadvice  and  consentofthe  Sen-  withEn  their  respective  circuits  in  the 
ate,  in  each  circuit  an  additional  circuit  manner  hereinafter  provided.  Id  case 
judge,  who  shall  have  the  same  qualifi-  the  chief  justice  or  an  associate  justice 
cations;  and  shall  have  the  same  power  of  the  supreme  court  should  attend  at 
and  jurisdiction  therein  that  the  circuit    any  session  of  tlie  circuit  court  of  ap- 


judges  of  the  United  Slates,  within 
their  respective  circuits,  now  have  un- 
der ezisting  laws,  and  who  shall  be  en- 
titled to  the  same  compensation  as  the 
circuit  judges  or  the  United  States  in 
their  respective  circuits. 

"Sec.  a.  That  there  is  hereby  created 
in  each  circuit  a  circuit  court  of  ap- 
peals, which  shall  con  si  St  of  three  judges, 
of  whom  two  shall  constitute  a  quo- 
rum. ...  It  shall  have  the  appolnt- 
tnent  of  the  marslial  of  the  court,  with 
the  game  duties  and  powers  under 
the  regulations  of  the  court  as  are 
now  provided  for  the  marshal  of  the 
Supreme  Court  of  the  Untied  States, 
so  far  as  the  same  may  be  applicable. 
The  court  shall  also  appoint  a  clerk, 
who  shall  perform  and  exercise  the  before  whom 
Mine  duties  and  powers  in  regard  to  all  have  been 
matters  within  its  jurisdiction  as  art 
now  exercised  and  performed  by  th< 
clerk  of  the  Supreme  Court  of  thi 
United  Slates,  so  far  as  the  samt 
may  be  applicable.  The  salary  of  thi 
marshal  shall  be  fa. 500  a  year,  anc 
the  salary  of  the   clerk    of  the 


peals,  he  shall  preside,  and  the  circuit 
Judges  in  attendance  upon  the  court,  in 
the  absence  of  the  chief  justice  or  as- 
sociate justice  of  the  supreme  court, 
shall  preside  in  the  order  of  seniority 
of  their  respective  commissions.  In 
case  the  full  court  any  time  shall  not 
be  made  up  by  the  attendance  of  the 
chief  justice  or  an  associate  justice  of 
the  supreme  court  and  circuit  judges, 
one  or  more  district  judges  within  the 
circuit  shall  be  competent  to  sit  in  the 
court  according  to  such  order  or 
provision  among  the  district  judges 
as  either  by  general  or  particular  as- 
signment shall  be  designated  by  the 

"  Provided,  that  n 


shall  be  $3,000   a  year,  to  be  paid  in     36  St  at  L.  8 
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justice  or  judge 
use  or  question  may 
heard  shall  sit  on  the 
trial  or  hearing  of  such  cause  or  ques- 
tion   in    the   circuit   court  of  appeals 
.     .     .     The    marshals,  criers,    clerks. 
bailiffs  and  messengers  shall  be  allowed 
the  same  compensation  for  their  respec- 
tive servicee  as  are  allowed   for  similar 
the  existing  circuit  courts." 
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If  no  quorum  be  present,  any  judge  attending  may  make  pFe< 
paratory  orders.* 

The  clerk  may  not  practice  law ;  he  must  take  the  oath  of  office, 
and  give  bond.  He  may  not  permit  any  original  record  or  paper 
to  be  taken  from  his  office  without  an  order  of  court.* 

The  marshal  and  deputies  must  take  the  oath  of  office  and 
give  bond,' 

All  attorneys  and  counsellors  admitted  to  practice  in  the  su- 
preme court  or  in  any  circuit  court  may  be  admitted  in  the  circuit 
court  of  appeals  without  fee,* 

3.  Seat!  and  Temu.  —  Terms  of  the  court  are  held  annually  in 
the  several  judicial  districts  at  places  designated  by  statute. 

Terms  may  also  be  held  at  such  other  places  as  the  court  may 
designate  from  time  to  time.* 

4.  Jniiidiotion. — The  jurisdiction  of  the  circuit  court  of  appeals 
is  best  determined  by  excluding  from  the  sum  total  of  appeala- 
ble cases  those  of  which  the  supreme  court  has  cognizance.  As 
said  in  a  recent  case,  the  Act  of  March  3d,  1891,  "  provides  for 
the  distribution  of  the  entire  appellate  jurisdiction  of  our  national 
judicial  system  between  the  Supreme  Court  of  the  United  States 
and  the  circuit  court  of  appeals  therein  established,  by  designating 
the  classes  of  cases  in  respect  of  which  each  of  those  two  courts 
shall  respectively  have  final  jurisdiction,"® 

Section  5  of  the  Act  provides  that  certain  cases  may  be 
appealed  directly  from  the  circuit  and  district  courts  to  the  su- 
preme court.  Then  follows  section  6,  which  reads  as  follows: 
"The  circuit  court  of  appeal  estabhshed  by  this  act  shall  exer- 
cise appellate  jurisdiction  to  review  by  appeal  or  by  writ  of  error 
final  decision'  in  the  district  court  and  the  existing  circuit  courts, 
in  all  cases  other  than  those  provided  for  in  the  preceding  section 
of  this  act,  unless  otherwise  provided  by  law."* 

It  has  been  held  that  there  is  no  jurisdictional  limit  on  account 
of  the  amount  involved,  but  that  if  a  case  is  otherwise  within  the 
appellate  jurisdiction,  the  value  of  the  matter  in  controversy  is 
immaterial.'  The  court  in  appeals  in  admiralty  cases  may  review 
questions  of  both  law  and  fact.*® 

The  supreme  court  has  held  that  the  words  above, "  unless  oth- 
erwise provided  by  law,"  were  inserted  in  order  to  guard  gainst 

1.  Circuit  Court  of  AppeaU  Rule  4.  B.  26  St.  at  L.  826.    Under  act  March 
3.  Circuit  Court  of  Appeals  Rule  5.  3d,  i8gi,  ihecircullcourt  of  appeals  has 
I.  Circuit  Court  of  Appeals  Rule  6.  no  jurUdiclion  of  a  writ  of  error  from 
«.  Circuit  Court  of  Appeals  Rule  7.  the  district  court,  when  the  jurlEdlctioD 
B.  36  St.  at  L.  826;  Circuit  Court  of  of  such  court  is  the  question  for  re- 
Appeals  Rule  3.  view,  but  It  must  be  taken  direct  to  the 
t.  McLish  V.  Roff,  141  U.  S.  664,  by  supreme  court.     U.  S.   v.  Sutton,  47 
Lamar,  J.    To  the  same  effect  is  Lan  Fed.  Rep,  139. 
Ow  Bew  V.  U,  S.,  144  U.  S.  47.  »,  Northern  Pac.  R.  Co.  v.   Amato, 

T.  As  to  what  Is  a  final  decision  see  49  Fed.  Rep.  83i. 

New  York  Cent.  Trust  Co.  tj.  Marietta,  10.  The  Havilah,  48  Fed.  Rep.  684;  1 

etc^  R.  Co.  48  Fed.  Rep.  850-  Circuit  Court  of  Appeals  Rep.  i. 
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implied  repeals,  and  are  to  be  construed  as  referring  only  to  laws 
in  force  at  the  time  of  the  passage  of  the  act.' 

The  act  further  provides, "  Where,  upon  a  hearing  in  equity  in  a 
district  court,  or  in  an  existing  circuit  court,  an  injunction  shall 
be  granted  or  continued  by  an  interlocutory  order  or  decree,  in  a 
cause  in  which  an  appeal  from  a  iinal  decree  may  be  taken  under 
the  provisions  of  this  act  to  the  circuit  court  of  appeals,  an  appeal 
may  be  taken  from  such  interlocutory  order  or  decree  granting  or 
continuing  such  injunction  to  the  circuit  court  of  appeals."  * 

"  The  circuit  court  of  appeals,  in  cases  in  which  the  judgments 
of  the  circuit  court  of  appeals  are  made  final  by  this  act,  shall  have 
the  same  appellate  jurisdiction,  by  writ  of  error  or  appeal,  to  re- 
view the  judgments,  orders,  and  decrees  of  the  supreme  courts  of 
the  several  territories  as  by  this  act  they  have  to  review  the  judg- 
ments, orders,  and  decrees  of  the  district  court  and  circuit  courts; 
and  for  that  purpose  the  several  territories  shall,  by  order  of  the 
supreme  court,  to  be  made  from  time  to  time,  be  assigned  to  par- 
ticular circuits."' 

6.  Prutioe  and  Prooednre — a.  In  General. — The  court  may 
make' rules,  prescribe  the  form  and  style  of  its  seal,  and  the  form  of 
its  writs  and  other  process. 

Costs  and  fees  are  the  same  as  those  in  the  supreme  court  at 
the  time  of  the  passage  of  the  act.  The  judges  have  the  same 
powers  and  duties  as  to  the  allowance  of  appeals  and,  writs  of 
error,  and  the  conditions  of  such  allowance,  as  the  justices  and 

Iges  in  the  other  courts  of  the  United  States,  as  then  existing. 
Vhenever  on  appeal,  writ  of  error,  or  otherwise,  a  case  comes 
from  a  district  or  circuit  court,  and  is  reviewed  and  determined 
finally,  it  is  remanded  to  such  circuit  or  district  court  for  further 
proceedings.  The  modes  of  review  and  regulations  as  to  bonds 
on  appeal  are  those  in  force  at  the  passage  of  the  act.* 

A  writ  of  error  from  a  circuit  court  of  appeals  for  the  review  of 
the  judgment  of  a  circuit  court  may  issue  from  the  clerk's  ofHce 
of  such  circuit  court,  under  the  seal  of  such  circuit  court,  and  the 
signature  of  the  clerk  thereof.  It  need  not  bear  the  seal  or  signa- 
ture of  the  clerk  of  the  circuit  court  of  appeals.'     The  court  has 

1.  Lan  Ow  Bew  v.  U.  S.,  144  U.  S.  47.  of  appeaU,  declares  that "  all  provisions 

a.  z6  St.  at  L,  816,  Ij  7.  of    law    now  in    Torce  regulating    the 

S.  36  St.  at  L.  826,  4   15.    As  to  ap-  Tnethods   and   system   of   appeals   and 

peals  from  the  Indian    Territory,  see  Writs  of  error"  shall   regulate  appeals 

4  13.  and  writs  of  error  to  that  court,  yet  the 

The  appellate  jurisdiction  of  the  cir-  act  of  1875  does  not  apply  to  appeals  in 

cult  court   of   appeals  over  lerrilories,  admiraltj    from     the    existing    circuit 

etc.,  excepting  the  Indian  Territory,  is  courts  to  that  court,  and  the  same  may 

limited  to  a  "  review  of  the  judgments,  be  heard  without  separate  findings  of 

orders  and  decrees  of  the  eupreiue  fact  and  of  law,  and  without  bills  of 

courts    of  the  several  territories"  as-  exceptions,  as  in  appeals  from   the  <lle- 

ligned  to  the  circuit.     In   re  Boles,  48  trict  court  to  the  circuit   court.     The 

Fed.  Rep.  75.  Havilah,  48  Fed.  Rep.  684. 

«.  26  St.  at  L.  816:  The  Act  of  March  S.  Pacific  R.  Co.  v.  Amato,  49  P«d. 

3d,  1S91,  egtablishing  the  circuit  courts  Rep.  881. 


'"Ill 
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no  power  to  review  a  decision  refusing  to  grant  a  new  trial  on 
the  ground  that  the  verdict  was  against  the  evidence,  and  was  for 
excessive  damages.* 

It  is  provided  by  rule  of  court  that  the  practice  shall  he  the 
same  as  in  the  Supreme  Court  of  the  United  States,  as  far  as  the 
same  shall  be  applicable.*  Process  is  in  the  name  of  the  Presi- 
dent of  the  United  States,  and  is  in  like  form  and  tested  in  the 
same  manner  as  process  of  the  supreme  court.^  All  motions 
must  be  in  writing.*  A  number  of  miscellaneous  matters  of  prac- 
tice are  considered  in  the  note.' 

b.  Time  for  Appeal. — Appeals  from  decrees  of  the  district 
or  circuit  court  granting  or  continuing  interlocutory  decrees,  must 
be  taken  within  thirty  days  from  the  entering  of  the  order  or  de- 
cree. Other  appeals  must  be  taken  within  six  months,  unless  a 
lesser  time  were  prescribed  by  law  at  the  time  of  the  passage  of 
the  act.* 

IT.  CiBCUiT  CoiTBTa— 1.  ADthority  uid  OiYsnintioB. — The  circuit 
court  system  originated  in  the  Judiciary  Act  of  1789,'  was 
slightly  changed  in  1844,  again  altered  in  1867,  and  underwent 
more  radical  changes  in  1891."  The  United  States  is  now  divided 
into  nine  circuits,*  each  of  which  is  within  the  jurisdiction  of  a 
circuit  court.  Each  court  sits  within  each  district  in  its  circuit  at 
times  appointed  by  law. 

1.  New  York,  etc,  S.  S.  Co.  v.  An-  proper  exercise  of  discretion  to  cerMfy 
derson,  50  Fed.  Rep.  463.  the  questions  Involved  to  the  supreme 

9.  Circuit  Court  of  Appeals  Rule  8.     court,   under   seclion  six  of    the   act 

B.  Circuit  Court  of  Appeals  Rule  9.     Farmers',   etc.,    State    Bank  i'.   Arm- 

4.  Circuit  Court  of  Appeals  Rule  ii.     strong,  49  Fed.  Rep,  600. 

0.  The  niles  cover  the  following  mat-  Where  courts'  findings  are  special, 
ters:  Bills  of  eiceptlons,  rale  lOi  as-  the  circuit  court  of  appeals  cannot 
lignment  of  errors,  rule  11  ;  objections  Inquire  whether  the  evidence  Eupporta 
to  evidence  in  the  record,  rule  li ;  .•■-  the  special  findings  of  facts,  but  onljr 
^rjffrfeai  and  cost  bonds,  rule  13;  writs  whetjier  the  tacts  found  are  Sufiictent 
of  error,  appeals,  return  and  bond,  rule  to  support  the  judgment.  Hill  v, 
14;  translations,  rale  15;  docketing  Woodberry,  49  Fed.  Rep.  138. 
cases,  rule  16;  docket,  rule  17;  cerlio-  In  the  circuit  court  of  appeals,dl«- 
^■flri,  rale  18;  death  of  a  partj',rule  19;  missals  tre  provided  for  if  no  counsel 
dismissing  case,  rule  30;  motions,  rule  appears,  or  no  brief  is  filed  for  appel- 
3ii  parties  not  readv,  rule  3J;  printing  lant  or  plaintiff  in  error,  "wlien  the 
record,  rules  13,  j6  and  35;  briefs,  rules  case  is  called  for  trial  "  (rule  13) ;  and 
34  and  a6;  oral  argument,  rule  as;  also  if  record  has  not  been  printed, 
copies  of  records  and  briefs,  rale  17;  "when  the  case  is  reached  in  the  regu- 
opinions,  rule  38;  rehearing,  rule  19;  lar  call  of  the  docket"  (rale  33).  It  is 
inlereat  and  costs,  rules  30  and  31;  held  that  the  time  meant  In  each  rule 
mandate,  rule  31;  habeas  corf  us,  rale  is  not  the  time  of  going  through  the 
33;  eihibita,  etc.,  rale  34;  duties  of  docket  to  arrange  the  business  of  the 
clerk  OS  to  moneys,  rule  36.  court,  but   the  time   of  actual  call   for 

Where  an  appeal  pending  in  the  su-     trial,  and  no  motion  to  dismiss  on  the 
preme  court  and  a  cause  tiefore  the  cir-    grounds  mentioned  can  be  entertained 
cult  court  of  appeals  can,  by  reason  of    before  that  time.     Lem   Hing  DuD  v. 
thcirconnection,  be  heard  together,  and     U.  S,  49  Fed.  Rep.  145. 
the   district   and    perhaps   the    circuit        (.  26  St.  at  L.  816. 
court  judges  are,  under  Act  of  March         T.  1  St.  at  L.,  p.  73, 
3d,  iSgi,  disqualified  to  pass  on  the  case         S.  16  St.  at  L.,  p.  836. 
from  having  heard  the  same  or  similar        B.  See  Courts,  vol.  4,  p.  457,  for  the 
questions  in  the  court  below,  it  is   a     districts  in  the  several  circuits. 
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2.  Offloen.' — (See  also  COURTS,  vol.  4,  p.  461.) 

The  Evarts  Act  provided  for  an  additional  circuit  judge  in  each 
circuit.*  The  clerks  of  the  several  circuits  are  appointed  by  the 
circuit  judges  thereof.'  Deputy  clerks  may  be  appointed,  whose 
compensation  shall  be  paid  and  allowed  in  the  same  manner  as 
other  expenses  of  the  clerk's  office.* 

3.  Seats  and  Seaaiona. — The  terms  of  the  various  circuit  and  dis- 
trict courts  are  fixed  by  law.  If  a  term  is  appointed  to  begin  on 
a  date  which  falls  on  Sunday  it  shall  commence  on  the  day  fol- 
lowing.* If  neither  of  the  judges  be  present  at  the  opening  of 
the  term,  the  court  may  be  adjourned  by  a  written  order  of  either 
of  them,* 

4.  Jnriadiotion.' — ^The  circuit  court  formerly  exercised  both 
appellate  and  original  jurisdiction.  The  former,  however,  was 
taken  away  by  the  Circuit  Court  of  Appeals  Act.'  The  original 
jurisdiction  embraces  both  legal  and  equitable  suits.* 

The  classes  of  cases  over  which  jurisdiction  is  given  by  various 
statutes  of  the  United  States  are  as  follows  : 

The  act  of  1887,**  as  amended  in  1888,"  provides,  "That  the 
circuit  courts  of  the  United  States  shall  have  original  cognizance, 
concurrent  with  the  courts  of  the  several  states,  of  all  suits  of  a 
civil  nature,  at  common  law  or  in  equity,  where  the  matter   in 

1.  See  also  j«/ro, this  title,  Offictrt.    pajmenta,     Selby   *.  U.   8.,   47  Fed. 

5.  36  St.  at  L.,  p.  S36.  Rep.  800. 

S.  M  St.  Kt  L.,  p.  655.  B.  U.  S.  R.  S.,  4  658. 

U.  1.  R.   S..  i  63S,  provides  as  fol-  a.  See  Courts,  vol.4,  P-  4^i  \  V-  S- 

I0WS  :  "  Tbe  circuit  courts,  as  courts  of  R.  S.,  ^  671. 

equity,  shall  be  deemed   always  open  The   above   provision  rerers  to  any 

for  the  purpose  of  filing  any  pleading,  day  on  which  the  court  is  appointed  to 

of  Issuing  and  returning  mesite  and  final  sit,  whether  by  provision  of  statute,  by 

process,and  ofmaking  and  directing  all  adjournment,  or  by   special    appoint- 

lirterlocutory  motions, ordert, rules, and  ment.  Pitman  f. U.S., 45  Fed. Rep.  159. 

other   proceedings,  preparatory  to  the  T.  The   jurisdiction    of   the   circuit 

hearing  upon  their  merits  of  all  causes  courts  has  been  defined  and  limited  by 

pending  therein.     And  any  judges  of  the  acts  of  Congress.andcan  benelther 

a  circuit  court  may,  upon  rensonable  restricted  nor  enlai^ed  by  the  stahitei 

notice  to  the  parties,  make  and  direct  of  a  state.     Southern  Pac.  Co.  v.  Den- 

aad   «ward,at  chambers  or  in   the  ton,  146  U.  S.  20a. 

clerk's  office,  and  in  vacation  as  well  as  B.  36  St.  at  L.,  p.  816. 

Id  term,  all  such  process,  commissionB,  9.  24  St.  at  L.,  p.  552 ;  15  St.  at  L,.,  p. 

orders,   rules   and  other    proceedings,  433;  Ball  f.  Tompkins,  41  Fed.  Rep.  486. 

whenever  the  same  are   not  grantable,  10.  34  St.  at  L.,  p.  551. 

of  course,  according  to  the  rules  and  Mandaniu. — Circuit  courts  can  only 

practice  of  the  court."  issue  writs  of  mandamus  as  aticillaTr 

C  U.  S.  R.  S.,  a  634,  6j6.  to  some  other  proceeding  which  shall 

Special   statutes,    however,    slightly  have  established  a  demand   or  reduced 

vary  the  matter  of  the  appointment  in  it  to  judgment,  for  the  purpose  of  exe- 

the  different  states.  cuting    such    judgment    or  enforcing 

Where  no  limitation  has  been  placed  rights  sought   to  be   protected  in   the 

upon  the  expenditures  of  the  clerks  of  suit,    notwithstanding    state  statutee 

the  circuit  courts  for  clerk  hire,  they  make  the  proceeding  for  ntandamaj  a 

are  not  liable  to  account  for  sums  nee-  civil  action   between  private  parties  for 

essarily  paid  out  for  that  purpose,  out  the  redress  of  private  wrongs.  Gavea  v. 

of  the  emoluments  of  their  office,  when  Northwest,  etc.,  Assoc,  55  Fed.Rep.309. 

the  attorney  general  has  approved  such  11.  35  St.  at  L.,  p.  433. 
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dispute  exceeds,  exclusive  of  interest  and  costs,  the  sum  or  value 
of  two  thousand  dollars,*  and  arising  under  the  constitution  or 
laws  of  the   United  States,  or  treaties  made  or  which  shall   be 


It  directly  in  diepute  is  alone  con-  and  a  right  to  support,  even  though  the 

sidered.     The  fact  that  the  judgment  amount  of  its  value  be  neither  directlj' 

mar  thereafter  act  as  an  estoppel  is  Im-  alleged   nor  ascertainable.     Sharon  o, 

material.   Ross  v.  Prentiss,  3  How.  (U.  Terry.  13  Sawy.  (U.  S.)  387.     But  see 

S.)  771;   Elgin  V.  Marshall.  to6   U.  S.  Elgin  v.  MarshRll.  106  U.  S.  578. 

578;  Bruce  v.  Manchester,  etc.,  R.  Co.,  An  objection  on  demurrer  that  the 

117  U.  S.  514.  That  the  proper  amount  amount  involved  is  not  Gufficientto  give 

1b  Involved,  must  appear  affirmatively,  the  circuit  court  jurisdiction  Is  not  well 

in  order  that  the  court  may  have  juris-  taken,  if  on  its  face  the  bill  shows  the 

diction.    U.  S.  v.  Pratt  Coal,  etc.,  Co.,  amount   to   t>e   sufficient.      Hat-Sweat 

18  Fed,  Rep.   708 ;   Oleson   v.   North-  Mfg.  Co.  v.  Porter,  46  Fed.  Rep.  757. 

crn  Pac.  R.  Co.,  44  Fed.  Hep.  i ;  Elgin  In  a  suit  to  enjoin  the  use  of  a  trade- 

V.  Marshall,  106  U.  S.  578.    But  it  may  mark  and  compel  an  accountof  profits, 

so   appear   by   amendment.     Davis  v.  the  criterion  is  not  the  amount  of  the 

Kansas  City,  etc.,  R.  Co.,  31  Fed.  Rep.  profits  sued  for.     Symonds  v.  Greene, 

863.  18  Fed.  Rep,  834. 

The  amount  in  dispute  is  the  amount  In  a  suit  to  set  aside  the  award  of 

claimed  by  the  plaintiff  in  good  faith,  arbitrators  under  policies  of  insurance 

and  not  that  recovered.  Peeler  i>.  Lath-  isaued     by    different    companies,    the 

rop,  48  Fed.  Rep.  780;    Hilton  u.  Dick-  amount  involved  ia  the  whole  amount 

Inson,    108   U.   S.    165;    Barry   v.   Ed-  of  the  award,  and  not  the  proportion- 

munds,  116  U.  S.  550.  ate  liability  of  the  several  companies. 

But  where  on  the   face  of  the  plead-  under  a  provision  of  the  policies  limjt- 

ings  It  is  evident  that  a  recovery   can-  ing  such  liability  to  such  proportion  of 

not  be  had  of  the  whole  amount  of  the  the   entire  loss  as  the  amount  of  the 

claim,  Ihc  amount  that  could  be  recov-  policy  bears  to  the  whole  amount   of 

ered,  and  not  that  claimed,  is  the  matter  insurance.     Hartford    Fire    Insurance 

in  dispute.  Barry  v.  Edmunds,  116  U.  S.  Co,  v.  Bonner  Mercantile  Co.,  56  Fed. 

561.     Alttiough  where  the  fact  of  a  valid  Rep.  378. 

defense  is  apparent  on  the  face  of  the  Where  the  object  of  a  suit  is  to  re- 
petition, it  does  cot  reduce  the  amount  strain  the  use  at  property  by  a  party 
claimed  or  determine  what  is  the  mat-  other  than  the  owner,  the  right  to  use 
ter  in  dispute.  Schunk  v.  Moline.  etc.,  such  property  le  the  "  matter  in  dis- 
Co.,  147  U.  S.  joo.  put'i"   '"''   iE"   value   determines    the 

Where,  although  more  than  the  ju-  question    of   jurisdiction.     Oleson   v. 

risdictional    amountwas    originally  Northern  Pac.  R.  Co.,  44  Fed.  Rep.  i, 

claimed.  It  appears  that   the   plalntiS  Where,  although  the  entire  matter  in 

has   no  right,  interest,  or  title  to  the  dispute  In  the  suit  eiceeds  the  jurlsdlc- 

claims  sued  upon,  so  ai  to  reduce  the  tional  limit,  there  are  several  and  sepa- 

sum  involved  to  less  than  the  jurisdic-  rate  interests  in  that  sum.  each  less  than 

llonal  amount,  the  circuit  court  will  not  the  jurisdictional  amount,    belonging 

retain  jurlsdiciion,  Chicago  Cheese  Co.  to  distinct  parties  and  constituting  dis- 

v.  Fogg,  53  Fed.  Rep.  72.  .tinct  causes  of  action,  although  actually 

An  admission  by  the  defendant  that  united  in  one  suit  and  growing  out  of 

a  part  of  the  demand  is  due  will  not  af-  the  same  transaction,  there   is   no  ju- 

fect  the  jurisdiction.     Fuller  v.  Metro-  risdictlon.     Elgin  v.  Marshall.  106  U. 

poUtan  L.  Ins.  Co..  37  Fed.  Rep.  163.  S.  178. 

An  exception  to  the  usual  rule  has  Where,  in  a   suit  by   the  holder  of 

been  made  in  case  of  suits  concerning  county  bonds,  the  amount  is  less  than 

rights,  undoubtedly  valuable,  and  yet  two  thousand  dollars,  jurisdiction  will 

incapable  of   exact    determination,  not  be  conferred  by  the  transfer  to  the 

Thus,  the  circuit  court  has  been  held  to  plaintiff  of  other  bonds  not  disputed  by 

bave  jurisdiction  to  cancel  a  contract  of  the  county,  and  for  the  redemption  of 

marriage   which,  if  allowed   to  stand,  which  funds  have  been  provided   and 

would  give  the  wife  an  inchoate  right  notice  given;  and  this  Is  especially  so 
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where  the  real  ownership  of  the  bonds 
is  probabtj  in  a  third  person,  and  tlieji 
are  only  transferred  for  the  ptirpose  of 
obtaining  jurisdiction  In  regard  to  the 
other  bonds,  and  the  latter  are  held 
void  by  the  stale  courts,  Edwards  v. 
Bates  Co.,  55  Fed.  Rep.  436. 

The  value  of  the  land  is  the  "  matter 
in  dispute,"  under  act  of  Congress, 
AugUBt  ijlh,  1888  (25  St.  at  L.,  p.  434, 
Ji ),  in  a  federal  court  proceeding  •■ 


iside   I 


iveyanc 


ludu- 


claimed  as  a  street,  the  value  of  the 
whole  street,  and  not  that  part  occupied 
by  the  railway,  is  the  amount  in  con- 
troversy, especiallywhere  the  company 
does  not  disclaim  as  to  any  part  of  tlie 

g-emises,  but  defends  for  the  whole, 
reene  v.  Tacoma,  53  Fed.  Rep.  562. 
In  an  action  on  a  penal  bond  to  se- 
cure the  faithful  performance  of  a  con- 
tract, the  amount  in  controversy  is  not 
determined  by  the  amount  named  as 
the  penalty  in  the  bond,  but  is  the  sum 
actually  due  by  reason  of  the  breach  of 
its  condition.  Cabot  v.  McMastera,  61 
Fed.  Rep.  i  ag. 

To  determine  jurisdiction  depending 
on  the  amount  in  dispute,  the  united 
intercBts  of  several  claiming  under  the 
same  title,  and  having  a  common  inter- 
est In  the  relief  sought,  and  uniting  in 
the  suit  to  enforce  their  right,  are  taken, 
and  not  each  one  of  such  interests. 
Shields  V.  Thomas,  17  How.  (U.  S.)  3 ; 
Washington  Mariiet  Co.  v.  Hoffman, 
loi  U.  S.  iia;  Prince  v.  Towns,  33 
Fed.  Rep.  161  ;  Davies  v.  Corbin,  113 
U.  S.  36;  Estes  t:  Gunter,  121  U.S. 
183.  But  see  King  v.  Wilson,  i  Ditl. 
(U.  S.)  555  ;  Woodman  v.  Latimer,  3 
Fed.  Rep.  842.  But  where  the  interests 
of  complainants  in  a  suit  in  equity  in 
the  United  Slates  courts  are  so  far  sep- 
arate that  any  number  of  thetn  can  pro- 
ceed with  the  litigation  without  joining 
the  others,  the  interest  of  each  must  ex- 
ceed two  thousand  dollars  to  give  the 
circuit  court  jurisdiction.  Rich  u.  Bray, 
37  Fed.  Rep.  173 :  King  v.  Wilson,  1  Dill. 
(U.S.)  568;  Seavem.Bigelow,  J  Wall. 
(U.  S.)  3io;  Terry  v.  Hatch,  93  U.  S, 
44 ;  Chatfield  t.  Boyle,  T05  U.  S.  234. 

Where,  In  an  amended 'bill,  it  is  al- 
leged that  the  land  n  worth  (13.000,  and 
that  the  damages  are  not  less  than  that 
amount,  the  suit  for  specific  perform* 
ance  is  within  the  jurisdiction  of   the 


circuit  courts.     Johnston  v.  Trlppe,  32 
Fed.  Rep.  i;30. 

In  a  suit  to  foreclose  as  a  mortgage  a 
deed  absolute  in  form  given  to  secure  a 
note  for  (1,000,  the  amount  involved  is 
not  the  amount  of  the  note  alone,  where 
a  prior  mortgage  for  (4,000,  which  one 
of  the  defendants  seeks  by  a  cross-bill 
to  have  foreclosed,  is  sought  to  be  can- 
celed  by  the  plaintiff.  Wolcott  v. 
Sprague,  55  Fed.  Rep.  545. 

A  declaration  is  sutScient  on  demurrer 
to  give  the  circuit  court  jurisdiction 
when  it  contains  three  counts — one  for 
money  had  and  received  for  (871;.  one 
on  a  note  for  $875,  and  a  third  for  work 
and  latfor  done  for  (875—88  the  aggre- 
gate amount  alleged  to  l>e  in  dispute  ex- 
ceeds (3,000.  Armstrong  v.  Ettleeohn, 
36  Fed.  Rep.  109. 

In  determining  whether  the  amount 
Involved  in  a  bill  by  a  railroad  to  re- 
strain a  multiplicity  of  suits  for  alleged 
discrimination  in  rates,  is  sufficient  to 
give  a  circuit  court  jurisdiction,  the 
maintenance  of  the  rates  of  the  compa- 
ny is  the  real  subject  in  dispute,  and 
the  object  of  the  bill  and  the  value  of 
such  object  must  be  considered.  Texas, 
etc.,  R.  Co.  V.  Kutcman,  54  Fed.  Rep. 
547- 

Where  a  suit  in  equity  is  brought  to 
enjoin  the  treasurers  and  sheriffs  of  sev- 
eral counties,  from  issuing  executions 
against  plaintiff's  property,  to  enforce 
the  collection  of  a  tax  based  upon  an  al- 
leged unconstitutional  and  void  assess- 
ment, the  circuit  court  has  no  jurisdic- 
tion, where  the  amount  Involved  in 
each  county  is  less  than  $2,000.  Walter 
V.  Northeastern  R.  Co.,  147  U.  S.  370. 

But  where  a  suit  is  brought  to  enjoin 
a  state  board  of  appraisers  from  certify- 
ing to  the  several  county  auditors 
amounts  assessed  upon  a  corporation 
under  a  statute  alleged  to  be  unconsti- 
tutional, the  amount  involved  is  the 
total  amount  to  be  certified  to  all  the 
counties,  less  the  aggregate  amount 
which  such  company  must  pay  in  the 
various  counties  under  Che  laws  in  force, 
if  such  statute  is  valid,  and  not  the 
amount  of  the  assessment  to  lie  certified 
to  any  particular  county.  Western 
Union  Tel.  Co.  v.  Poe.  61  Fed.  Rep. 
449;  Adams  Express  Co.  v.  Poe,  61 
Fed.  Rep.  470. 

A  bill  bj-  a  telegraph  company  to  en- 
join the  collection  of  a  license  tax  of 
(500  per  annum,  required  to  be  paid  for 
the  privilege  of  doing  business  in  a  city, 
alleging  irreparable  injury  in.  the  de- 
struction of  tlie  business  of  the  company. 
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made,  under  their  authority,*  or  in  a  controversy  in  which  the 

United  States  are   plaintiffs  or  petitioners,*  or  in  which  there 
shall  be  a  controversy  between  citizens  of  different  states,*  in 

Involve*   more   than   |3,ooo.     Western  with  the  slate  and  citj,  the  circuit  court 

Union  Tel.  Co.  v.  Charleston,  56  Fed.  has  juried iction.     Hamilton  Gas  Light, 

Rep.  419.  etc.,  Co.  v.  Hamilton,  146  U.  S.  158. 

Each  of  teveral  choses  in  action.  This  clause  gives  thecircuitcourt  ju- 
amountJng  in  the  aggregate  to  more  risdiction  of  suits  bj  and  against  corpo- 
than  |3,000,  need  not  eiceed  that  sum  rations  chartered  by  the  UHited  Stales, 
when  sued  upon  by  an  assignee,  where  other  than  national  banks.  Farmers' 
the;  have  never  belonged  to  a  citizen  L.  &  T.  Co.  v.  Denver,  etc.,  R.  Co.,  i 
of  the  same  state  as  the  defendant.  Rj-.  &  Corp.  L.  J.  584  ;  Pacific  Rail- 
Chase  V.  Sheldon  Roller  Mills  Co.,  56  road  Removal  Cases,  115  U.  S.  i  ;  Os- 
Fed.  Rep.  615-  b"'"  t-  Bank  of  U.  S.,  9  Wheat.  (U. 

Injimotlmi. — In  a  bill  for  an  injunc-  S.)  813  ;  14  St.  at  L..  p.   ^52 ;  2j  St.  at 

tion,  the  value  of  the  object  to  be  gained  L.,  p.   433,   f  4.     See  also  infra,  this 

by  the  Injunction  is  the  amount  in  dis-  title,  United  States  Courts  in  General 

pute,   Mississippi,  etc.,  R.  Co.  v.  Ward,  —ymrisdirtion. 

I  Blaclc(CJ.S.)485;  Washington  Mar-  9.  The  limitation  as  to  amount  in  dis- 

ketCo.  v.  Hoffman,  loiU.  S.I  111  Whit-  pute  necessary  to  give  jurisdiction,  does 

man  v.  Hubbell,  30  Fed.  Rep.  81.    And  not  apply  to  suits  in  which  the  United 

see  Smith   v.  Bivens,  .i;6  Fed.  Rep.  3:2.  States   are   plaintiffs  or  petitioners. 

The  power  to  issue  an  injunction  is  In-  Hence,  a  suit  on  a  postmaster's  bond 

herenl  in  the  original  equity  jurlsdic-  may  t>e  maintained,  even  though  on  the 

tion  conferred  upon  the  courts  by  sec-  face   of  the   declaration   less  tlian  two 

tiOD  639  Rev.  State.,  and  Is  not  restricted  thousand  dollar*  Is  involved.     U,  S.  v. 

by  section  5343,  providing  that  no  in-  Shaw,  39  Fed.  Rep.  433. 

junction,  attachment  or  execution  shall  Hence,  circuit  courts  have  iurlsdic- 

Itsue  against  any  national  bank  or  its  tion   of  suits  under   revenue  laws,  al- 

propcrty  before  any  tinal  judgment  in  though  less  than  two  thousand  dollars 

any  suit,  action   or  proceeding  in  any  is  involved.     Ames  v.   Hager,  36  Fed. 

state,  countv  or  municipal  court.  Hower  Rep.,  p.  129. 

V.  Weiss   Malting,  etc.,  Co.,  55   Fed.  It  has  jurisdiction  to  pass  upon  the 

^^-  35^  items  of  the  claim  of  a    United  States 

Where  the   defendant,    in  a  suit  in  marshal  for  fees  and  disbursements  dis- 

equity   to  enjoin   a   nuisance,   flies  an  allowed  by  the  first  comptroller  of  the 

affidavit  stating  that  a  continuance  of  treasury  before  March  3d,   1SS7.     U.  S. 

the  injunction  will  damage  him  many  v.  Harmon,  147  U.  S.  266. 

thousand  dollars,  the  circuit  court   ha*  A  receiver  of  a  national   bank,  ap- 

jurlsdlction.      Herbert   v.    Rainey,   54  pointed  by  the  comptrollerof  the  treas- 

Fed.  Rep.  248.      In  this  case  an  injunc-  ury,  is  an  officer  of   the  United  Stales, 

tion  was  sought  by  an  adjoining  owner  and  as  such  may  sue  in  a  circuit  court 

to  restrain  the  erection  of  coke  ovens,  without  regard   to   citizenship  or   the 

and  it  was  held  that  the  suit  was  brought  amount  involved.    Armstrong  v.  Ettle- 

within   the  jurisdiction  of  the  circuit  sohn,  36  Fed.  Rep.  209;   Armstrong  v. 

court,  if  the   damage   to  the  property  Trautman,  36  Fed.  Rep.  275  ;  Flstier  v. 

might  exceed  two  thousand  dollars.  Yoder,  53  Fed.  Rep.  561;.     But  the  cir- 

1.  Suits   come   within  this  clause   of  cuit   court  has  no  jurisdiction  of  a  bill 

the  law  when  their  correct  decision  de-  against  an  executor  for  the  payment  of 

pends  on  the  construction  of  the  con-  a  legacy,  when  all  the  parties  are  citi- 

stitution,   or   United  States  law,  or  a  zens  of  the   same  state,  although  the 

treaty.     Cohens  v.  Virginia,  6  Wheat,  assets  of  the  estate  have  gone  into  the 

(U.  S.)  379;  Southern  Pac.  R.  Co.  v.  hands  of  a  receiver  of  a  national  tmnk, 

California,   118   U.   S.    112;   Starin   v.  and  it  is  also  sought  to  recover  them. 

New  York,  iii;  U.  S.  257;  Tennessee  St.  Luke's  Church  v.   Sowles,  51  Fed. 

V.Davis,  100  tJ.  S.  264.  Rep.  609;  21  Wash.  L.  Rep.  422. 

Where  a  city  claims  a  right  to  erect  S.  A  controversy  between  citizens  ot 

gas  works  under  a  stale  statute  grant-  different  states  is  one  in  which  all  the 

Hig  it  such  power,  and  the  plaintiff  con-  parties  on  one  side  are  citizens  of  differ- 

tends   that   the   statute   Impairs   the  ent  states  from  all  those  upon  the  other 

obligation  of  a  contract  previously  made  side.     Blake  v.  McKim,  103  U.  S.  336. 


^aovGoOt^lc 


Ofimilt  Courti.  UNITED  STATES  COURTS.  JariidkUoB. 

which  the  matter  in  dispute  exceeds,  exclusive  of  interest  and 
costs,  the  sum  or  value  aforesaid,  or  a  controversy  between  citi- 
zens of  the  same  state  claiming  lands  under  grants  of  different 
states,^  or  in  a  controversy  between  citizens  of  a  state  and  for- 
eign states,  citizens,  or  subjects  in  which  the  matter  in  dispute 
exceeds,  exclusive  of  interest  and  costs,  the  sum  or  value  aforesaid, 
and  shall  have  exclusive  cognizance  of  all  crimes  and  offenses 
cognizable  under  the  authority  of  the  United  States,  except  as 
otherwise  provided  by  law,  and  concurrent  jurisdiction  with  the 
district  courts  of  the  crimes  and  offenses  cognizable  by  them. 
But  no  person  shall  be  arrested  in  one  district  for  trial  in  another 

And  see  Mangels  v.   Donau  Brewing  generally,  see  the   authorities  collated 

Co.,  53  Fed.  Rep.  513.  in  the  article  Corporations,  vol.  4, 

Under  the  Act  of  March  3d,  1887,  the  p.  184. 

federal  courts  have  no  jurisdiction  In  As  regards  the  jurisdiction    of  the 

a  suit,  where  it  appears  that  many  of  circuit  court,  a  national  bank  ii  deemed 

the  defendants  are  from  the  same  stale,  a  citizen  ot  the  state  where  It  is  located. 

but  have  conflicting  interests.     Covert  34  St.  at  1>.  551;  15  St.  at  L.  433,  (  4. 

V.  Waldron,  33  Fed.  Rep.  311.  Tbus,  federal  courts  have  jurisdiction 

The  federal  circuit  courts  have  juris-  of  an  action  between  «  naiional  bank 

diction  over  the   administration  of  es-  located  in   one  state  and  a  citizen  of 

tales,  when  the  requisite  citizenship  and  another  state.     First  National  Bank  v. 

other  conditions  eiiet.     Bait  v.  Tomp-  Forest,  40  Fed.  Rep.  705. 

kins,  41  Fed.  Rep.  486.  Since  the  enactment  of  this  statute, 

A  suit   in   equity'   contesting  a   will  the  jurisdiction  of  circuit  courts  over 

after  its  probate  in  Oregon,  is  cogniza-  suits  hy  or  against  national  banks  can 

ble    in    the  circuit  court,  where    the  no  longer  be  asserted  on  the  ground  of 

amount  In  controversj  is  sufficient  and  their  federal  origin,  as  they  are  placed 

the  requisite  citizenship  exists.     Rich-  in   the  same  caiegorj  with  banks  not 

ardson  v.  Green,  61  Fed.  Rep.  413.  organized  under  the  laws  of  the  United 

The  circuit  court  is  not  deprived  of  States.     L-eathel;  Manufacturers' Bank 

Krisdiction  of  a  suit  lor  specific  per-  11,  Cooper,  110  U.  S.  781 ;  Whittemore 

rmance  of  a  contract  for  the  tale  of  v.   Amoskeag   Nat.   Bank,   134   U.   S. 

real  estate  b/  the  fact  that  one  of  the  537. 

purchasers,  who  it  Is  claimed  should  be  Where  jurisdiction  attaches  only  be- 

a  defendant,  Is  a  resident  of  the  same  cause  of  diversity   of  citizenship,   suit 

state  as  the  plaintiff,  where  he  is  also  may  be  brought  in  tiie  district  of  either 

oneofthe  vendors,  is  joined  as  plaintiff,  plaintiff  or  defendant    34  St.  at  L..  553; 

and  is  willing  to  comply  with  his  part  35  St.  at  L,  433. 

of  tlie  contracl.     Perin  v.  Megibben,  6  A  circuit  court  in  Illinoh  has  juris* 

U.  S.  App.  348;  3  C.  C.  A.  443;  S3  Fed.  diction  to  remove  a  cloud  upon  the  title 

Rep.  S6.  to  lands  in  letua,  where  the  citizenship 

Under  the  LouUiaHa  Code,  a  pro-  of  the  parties  and  the  amount  involved 

ceeding  to  foreclose  a  mortgage  is  a  are  suflicient.     Renser  v.   McKay,  54 

civil   suit  in   equity  inter  partes,   and  Fed.  Rep.  432. 

within  the  jurisdiction   of   the  circuit  Where  the  requisite  citizenship  does 

court,  where  the  parties  are  citizens  of  not   exist,  jurisdiction  cannot   be  con- 

difterent  states.    Fleitas  11.  Richardson,  ferred    by    the   defendant    voluntarily 

147  U.  S.  538.  appearing  and   pleading  to  the  merits. 

A  corporation   is  conclusively   pre-  Central   Trust    Co.    v.  Virginia,   etc., 

sumed  to  l>e  a  citizen  of  the  stale  which  Sleel  Co..  55  Fed.  Rep.  769.     See  also, 

created  it,  whatever  may  be  the  citizen-  on   suits  lietween  citizens  of  different 

ship  of  the   members.     National  S.  S.  states,  ju/ro,   this  title,    United  States 

Co.  W.  Tugman,  106U.  S.  118;  Kansas  Courts    in    G  enera  l—yurisdiction; 

Pac.  R.  Co.  V.  Atchison,  etc.,  R.  Co.,  Foster's  Federal  Judiciary  Acts  of  1875 

III    U.  S.  414;  Wisconsin   v.  Pelican  and  1S87,  p.  11. 

Ins.  COt  la?  U.  S.  165.  1.  See  sitfra,  this  title, fnr/erf  State* 

As  to  the  citizenship  of  corporations  Courts  in  General — yuriadiction. 
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in  any  civil  action  before  a  circuit  or  district  court ;  and  no  civil 
suit  shall  be  brought  before  either  of  said  courts  against  any  per- 
son by  any  original  process  or  proceedings  in  any  other  district 
than  that  whereof  he  is  an  inhabitant.  But  where  the  jurisdiction 
is  founded  only  on  the  fact  that  the  action  is  between  citizens  of 
different  states,  suit  shall  be  brought  only  in  the  district  of  the 
residence  of  either  the  plaintil?  or  the  defendant ;'  nor  shall  any 
circuit  or  district  court  have  cognizance  of  any  suit,  except  upon 
foreign  bills  of  exchange  to  recover  the  contents  of  any  promis- 
sory note  or  other  chose  in  action  in  favor  of  any  assignee,  or  of 

1.  Cramer   v.  Singer  Mfg.    Co^   59  present  lurroundlng  circumstances. 

Fed.  Rep,  74;   Central   Trust   Co.   v.  Bicycle  SteplodiJer  Co.  v.  Gordon,  57 

Virginia,  etc..  Steel  Co.,   55  Fed.  Rep.  Fed.  Rep.  519. 

769;  Fairbank   v.   Cincinnati,  etc,  R,  Where  the  suit  depends  on  diverse 

Co.,  54  Fed.  Rep.  410.  cltizenshtp,  the  complaint  niuiit  show 

A  derendani  suing  in  the  wrong  dis-  that  either  the  plaintiff  or  the  defendant 

trict  waives  his  right  to  object  by  ap-  resides  within  the  district.     Laskey  -v. 

larlng  and  pleading  to  the  merits.  St.  Newtown  Mining  Co.,  50  Fed.  Rep,  634. 
■  etc..  R.  Co.  V.  McBride,  141  Under  the  Act  of  March  3d,  1887,  a 
37;  Ex  f.  SchoUenberger,  96  suit  is  properly  brought  In  Uie  district 
"•  ^>  j/S  ;  Jones  V.  Andrews,  10  Wall,  of  Vermont  when  Che  plaintiff  Is  a  citl- 
[U,  S.)  337;  Betioldt  V.  American  Ins,  zen  of  Okio.  and  -the  defendants  are 
Co.,47Fed.  Rep,  705;  Pu rce 1 1  u,  British  citiiens  of  Vermont,  New  I'erk,  and 
Land,  etc,  Co.,  41  Fed,  Rep.  465.  The  Maine,  the  object  claimed  being  prop- 
Act  of  March  3d,  18S7  (34  St.  at  L,  ertyin  Vermenl.  Carpenter  w.  Talbot, 
551),  does  not  oust   the   circuit  court  33  Fed.  Rep.  537. 

of  jurisdiction  of  a  suit  against  a  New  And  under  U.  S.  Rev.  Sts.,4  738,  giv- 
yersty  corporation  brought  in  Jfnj-  ing  federal  courts  jurisdiction  of  suits  to 
sackmettt,  which  agreed,  on  condition  enforce  a  legal  or  equitable  lien  against 
of  being  allowed  to  transact  business  real  or  personal  property  within  the 
in  Maasackuietla,  to  Hubmlt  to  be  sued  district,  bj  publication  against  a  non- 
there,  since  the  rigbt  given  by  this  resident  defendant,  a  circuit  court  ha« 
statute  ia  a  personal  one  and  can  be  jurisdiction  of  a  bill  for  specific  per- 
waived.  Consolidated  Store  Service  formance  of  a  contract  to  convey  real 
Co.  v.  LatflBon  Consolidated  Store  estate  situated  within  the  district,  where 
Service  Co.,  41  Fed.  Rep.  833.  But  the  theparties  are  citizens  of  different  states, 
^t  tliat  a  corporation  has  agreed  that  but  not  of  such  district.  Single  v. 
process  may  be  served  on  its  officer  or  Scott  Paper  Mfg.  Co.,  53  Fed.  Rep. 
agent  engaged  in  its  business  in  a  cer-  353  ;  30  Ohio  L.  J.  3. 
lain  estate,  does  not  estop  it  to  set  up  A  federal  court  will  take  jurisdiction 
want  of  jurisdiction  when  sued  In  a  when  the  plaintiff  Is  a  resident  of  the 
federal  court  by  reason  o£  its  citizen-  district  wherein  he  brings  suit,  and  the 
ship  and  residence  in  another  state,  defendant  a  corporation  created  by  the 
Southern  Pac.  Co.  v.  Denton,  146  U.  laws  of  a  foreign  state,  Rawley  ii. 
S.  aoa.  See  Dinay  v.  Illinois  Cent.  Southern  Pac.  R.  Co.,  33  Fed.  Rep.  305. 
R.  Co..,  61  Fed.  Rep.  49.  State  laws  A  bill  to  restrain  the  infringement  of 
respecting  venue  do  not  affect  the  juris-  a  patent  filed  In  Miisonri  against  a 
diction  of  circuit  courts.  East  Tennes-  citizenof/m/rnsn  cannot  be  maintained, 
see,  etc,  R.  Co.  -a.  Atlanta,  etc,  R.  Relnstadleru.  Reeves,  33  Fed.  Rep.  308. 
Co.,  49  Fed.  Rep.  60S.  A   circuit  court   In  Missouri  has  no 

"Inhabitant,"  as  used   in  the  Act  of  jurisdiction  against  a  corporation  cre- 

March  3d,  iS87,ch.373,4  i,ascorrected  ated  by  and  having  it*  principal  office 

by  Act  of  August  13th,  1888,  ch.  866,  is  In  the  Stale  of  Mississifpi,  for  damages 

synonomous  with  "resident,"  and  for   acts  violating   the  interstate  com- 

means  the  dwelling  place  where  one  merce  law,  though  the  defendant  had  an 

maintains  his  iixed  and  legal  seiilenient,  office  and  agent   in   Missouri  aai  the 

Dot  the  casual  and  temporary  abiding  plaintiff  resides  there,  and  though  the 

place    required    by   the   necessities   of  petition   shows   a   cause    of   action  at 
666 
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any  subsequent  holder,  if  such  instrument  be  payable  to  bearer, 
and  be  not  made  by  any  corporation,  unless  such  suit  might  have 
been  prosecuted  in  such  court  to  recover  the  said  contents,  if  no 
assignment  or  transfer  had  been  made."' 


common  law.  Connor  v.  Vicksburg, 
etc,  R.  Co.,  36  Fed.  Rep.  173. 

In  B  GuU  to  enforce  h  claim  to  real 
property  within  the  juriediclion  of  the 
court,  the  provieion  as  to  citizenship  in 
the  district  is  waived  b/  the  voluntary 
appearance  of  the  defendants  and  their 
submission  to  the  jurisdiction.  Hatch 
V.  Ferguson,  57  Fed,  Rep.  966. 

A  citizen  of  Mexico  cannot  sue  a 
Connecticut  corporation  In  the  circuit 
court  for  the  southern  district  of  Cali- 
Jomia,  though  the  corporation  has  an 
office  and  managing  agent  in  that  dla- 
tricl.  Denton  *.  InternaUonal  Co.,  36 
Fed.  Rep.  1. 

A  steamship  company  incorporated 
abroad  and  having  its  principal  oflice 
in  a  foreign  country,  and  whose  pi^ra 
are  in  jVew  yeraey,  where  is  also  its 
office  for  the  transaction  of  its  Industrial 
operations  In  America,  while  its  mone- 
tary and  financial  operations  are  con- 
ducted at  its  agents' otKce  In  New  York 
City,  which  office  Is  advertised  as  its 
New  York  office,  is  not  suable  in  Neiii 
Tork.  Hohorst  v.  Hamburg  American 
Packet  Co„  38  Fed.  Rep.  173. 

The  circuit  court  of  Ne-ui  JerMcy  has 
no  jurisdiction  over  the  commissioner 
of  patents,  whose  ofiicial  retidi 


A  suit  by  two  person) 
entered  into  by  them  as  partners  can- 
not be  maintained  in  a  district  of  which 
the  defendant  and  one  of  the  piaintifTs 
are  non-residents.  Smith  v.  Lyon,  38 
Fed,  Rep.  53. 

One  who  has  his  busineas  In  a  judicial 
district,  remaining  therein  six  months 
in  the  year,  having  a  house  in  which 
he  lives  and  domestics  by  whom  he  is 
served,  and  leaving  during  the  un- 
healthy season  for  health  only,  is  a  resi- 
dent of  the  district  for  the  purposes  of 
the  jurisdiction  of  a  federal  court.  King 
■V.  U.  Sn  59  Fed.  Rep.  9. 

The  provision  prohibiting  kuII  to  be 
brought  against  any  person  "in  any 
other  district  than  that  whereof  he  is  an 
in  habitant,"  is  Inapplicable  to  an  alienor 
a  foreign  corporation,  and  they  may  be 
aued  in  any  district  in  which  valid  serv- 
ice can  be  made  upon  the  defendant. 
Re  Hohorst,  150  U.  S.  653. 

1.  U.  S.  Nat.   Bank  v.  McNair,  j6 


Fed.  Rep.  333.  And  see  Wachusett 
Nat.  Bank  v.  Sioux  City  Stove  Worlis, 
56  Fed.  Rep.  311. 

The  evident  object  of  this  provision 
is  to  prohibit  suits  in  the  federal  courts 
by  assignees  of  chases  in  action,  unless 
the  original  assignor  might  have  main- 
tained the  suit,  in  all  cases  except  suits 
on  foreign  bills  of  exchange  and  the 
promissory  notes  of  corporations  made 
payable  to  bearer.  Wilson  v.  Knox 
Co.,  43  Fed.  Rep.  481;  Hudson  v. 
Bishop,  38  Fed.  Rep.  6S0. 

The  nominal  indorserof  a  negotiable 
note,  who  Is  in  reality  the  maker  for 
whose  accommodation  it  was  made,  fs 
not  an  assignor  within  the  meaning  of 
this  provision.     Holmes  v.  Goldsmltb, 

147  b.  s.  ISO. 

The  rule  applies  where  the  assignor 
is  a  corporation.  Thus,  if  it  does  not 
appear  of  what  state  the  corporation 
was  a  citizen,  the  assignor  could  not,  SO 
far  ae  appears  of  record,  have  brought 
the  suit,  and  It  will  fail.  Brockv. North- 
western Fuel  Co,  130  U.  S.  341. 

In  a  suit  by  the  assignee  of  a  promis- 
sory note  payable  to  the  order  of  the 
payee,  where  the  circuitcourt's  jurisdic- 
tion depends  on  the  citizenship  of  the 
parlies,  It  Is  necessary  that  the  record 
should  show  that  the  payee  could  have 
maintained  his  action.  Parker  i>. 
Ormsb^-.  141  U.  S.  81. 

A  suit  brought  by  an  assignee  to  re- 
cover damages  for  a  refusal  to  accept 
aod  pay  for  goods  purchased  under  an 
oral  contract  with  the  assignor,  is  a  suit 
to  recover  the  contents  of  a  "  chose  in 
action,"  within  the  statute.  Simons  o. 
Ypsllanti  Paper  Co.,  33  Fed.  Rep.  193. 

And  a  suit  upon  county  warrants 
payable  to  a  person  named  "  or  bearer," 
and  assigned  to  the  plaintiff,  Is  within 
the  statute.  Thompson  v.  Searcy 
County,  57  Fed.  Rep.  1030. 

A  note  executed  for  the  sole  benefit 
of  the  payee,  by  whom  it  Is  Indorsed 
to  non-residents,  who  sue  the  makers 
thereon,  is  not  within  the  restriction,  as 
the  plaintiffs  are  payees  In  fact.  Gold- 
smith V.  Holmes,  36  Fed.  Rep.  484. 

The  restriction  applies  to  an  assignee 
by  indorsement  of  a  city  warrant. 
Cloud  V.  Sumas,  5a  Fed.  Rep.  177. 

The  assignee  of  a  contract  of  rein- 
surance comes  within  the   prohibition 
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The  jurisdiction  of  suits  to  redress  the  deprivation  of  the  equal 
rights  of  citizens  is  expressly  preserved.*  The  court  has  jurisdic- 
tion concurrently  with  the  court  of  claims  of  suits  brought  for  the 
collection  of  money  claims  against  the  United  States,  greater  than 
one  thousand  and  not  exceeding  ten  thousand  dollars,  and  founded 
upon  the  constitution  or  laws  of  Congress,  other  than  for  pen- 
sions, or  any  contract,  express  or  implied,  with  the  government ; 
or  for  damages  in  cases  not  sounding  in  tort,  war  claims  and 
claims  adversely  reported  upon  or  rejected  by  any  authorized 
court,  department  or  commission  prior  to  March  3d,  1887,  ex- 
cepted.* 

of  the  law.  Laird  v.  Indetnnlljr  Mut.,  IneoftheaUtute.  Hence,  If  both  of  the 
etc.,  A«iur.  Co.,44  Fed.  Rep.  713.  As  or^nal  partle*  to  the  transaction  are 
does  alao  the  auignee  of  a  guardian's  citizens  of  the  same  stale,  such  pur- 
bond,  Hudson  V.  Bishop,  38  Fed.  Rep.  chaser  cannot  sue  in  the  federal  court 
68a  ADd  the  assignee  of  a  judgment.  Steel  u.  Rathbun,  43  Fed.  Rep.  390. 
"*    'Aslppl  Mills  V.  Cohn,  39  Fed.  Rep.  A  suit  to  compel  a  transfer  of  shares 


86j.    Or  an  account.     Chase  v.  Shel- 
don Roller  Mills  Co.,  j6  Fed.  Rep. 635. 

But  the  assignee  of  a  claim  for  dam- 
ages for  entering  on  lands  and  carry- 
ing away  timber  can  bring  suit,  If  the 
requisite  citizenship  exists.  The  cld- 
lenshlp  of  the  original  parties  Is  imma- 
terial. Ambler  17.  Epplnger,  137  U.  S. 
480. 

The  same  ia  true  of  an  assignee  of  an 
equitable  Interest  In  lands.  Gest  v. 
Packwood.  39  Fed.  Rep.  535.  And  of 
the  holder  of  an  order  drawn  on  a  citj 
ij  a  contractc 
V.  Superior,  41  Fed.  Rep. 
in  138  U.  S.  93. 

The  restriction  does 
•uits  removed  from  a  state  cout 
aware  Co.  v.  Dlebold  Safe,  et 
133  U.S.  473. 

A  draft  drawn  in  one  state  on  per- 
son ■  living  in  another  state  of  the 
United  Slates  U  a  "foreign  bill  of  ei- 
change."     Buckner   v,   Finley, 


on  the  books  of  a  corporation,  Is  not 
one  to  recover  the  contents  of  a  chose 
in  action,  within  the  meaning  of  the 
act.  Jewett  v.  Bradford  Sav,  Bank, 
etc.,  Co.,  45  Fed.  Rep.  801. 

An  assignee  of  a  policy  of  life  insur- 
ance cannot  sue  in  the  federal  court, 
unless  his  asBignor  could  have  done  so. 
McNultr  V.  Connecticut  Mut.  L.  Ins. 
Co.,  46  Fed.  Rep.  305. 

1.  as  St.  at  L.  433,  4  s- 

9.  3481.  at  L.  505,54  1,1. 

Where  an  account  tor  legal  services 


,,  Co., 


certified  to  and  approved  by  the  first 
comptroller,  but  not  paid,  the  circuit 
court  has  jurisdiction  of  an  action  to 
recover  its  amount.  Blisa  v.  U.  S.,34 
Fed.  Rep.  781. 

The  circuit  court  has  jurisdiction  of 

a  claim  by  a  purchaser  oi  timber  land 

under  the  Act  of  1878  (10  St.  at  L.  89), 

Pet.     to  have  a    patent  Issue,  the    requisite 

t  being  in  controversy.   Jones  v, 

.  35  Fed.  Rep.  561 ;  Montgomery 

order  and  indorsed     v.  U.  S.,  36  Fed.  Rep.  4. 

In  a  suit  on  a  surveying  contract 
of  British  N.  A.  v.  Barling,  46  Fed.  with  the  government,  where  the  field 
^^-  357-  notes  had  been  duly  approved  and  the 

A  transfer  pending  suit  to  a  citizen  performance  of  the  work  certified  to, 
of  the  same  state  with  the  adverse  party,  but  the  report  was  not  forwarded  to 
of  a  right  of  action  cognizable  in  the     Washington,  on  acliount  of  orders  not 


diverse  citli 


the   ground    of 


'ill  not  01 


diction.    Jarboe   v.  Templer,  38   Fed.    held  that  the 


Rep. 

A  purchaser  of  a  promissory  note 
drawn  with  the  name  of  the  payee 
blank,  who  subsequently  fills  in  the 
blank  by  writing  in  his  own  name,  is  a 
"subsequent  holder,"  within  the  mean- 
37  C.  of  L.— 41  61 


1   had   I 


jected  or  adversely  reported  on.  Baker 
V.  U.  S.,  34  Fed.  Rep.  353 ;  Perrin  v.  U. 
S.,  34  Fed.  Rep.  354. 

The  circuit  court  has  jurisdiction  of 
a  claim  exceeding  \i,ooo  for  compen- 
sation to  a  landowner,  who,  t>y  corn- 
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Under  various  statutes,  the  circuit  court  has  jurisdiction  of 
equitable  suits  to  prevent  violations  of  the  law  as  to  trusts,* 
actions,  civil  and  criminal,  under  the  contract  labor  act,*  actions 
under  the  interstate  commerce  law,*  applications  to  review  the 
decisions  of  the  board  of  general  appraisers  appointed  under  the 
revenue  laws,*  proceedings  to  condemn  land  for  national  uses, 
proceedings  under  the  act  to  prevent  the  unlawful  occupancy  of 
public  lands.' 

The  original  jurisdiction  of  the  court  under  the  revised  statutes 
is  given  in  the  note.* 

The  effect  of  the  acts  of  1875  and  1887  (as  amended  in  1888) 

mand  of  the  Lighthouse  Board,  under  4.  36  St.  at  L.  131. 

authoritj   of  CongreM,  has  been  pre-  B.  3s  St.  at  L.  357;  13  Stat  L.jai. 

veDted   from   using  his  land   between  C.   U.  S.  R.  S.,  f  619,  provide*  that 

two  range  hghts.     Chappelt  v.  U.  S.,  the  circuit  courts  ahall   have  original 

34  Fed.  Rep,  673.  jurlgdiction  as  rollows: 

The  word  "  claims,"  as  used  in  the  First.  Of  all  suits  of  a  civil  nature, 

act,  embraces   a  claim   to  a  patent  to  at  common  law  or  in  equity,  where  the 

lands  earned  hy  a   land-grant  rallroHd  matter   in   dispute,  exclusive  of  costs, 

company,  and  the    United  Slalts  cir-  exceeds  the  sum  or  value  of  five  hun- 

cuiC  court  has  jurisdiction  of  an  action  dred  dollan,  and  an  alien  is  a  party,  or 

to  determine  the  right  10  a  patent  un-  Ihe  suit  is   between   a   citizen   of  the 

der  the  grant.     Southern   Pac.  R.  Co.  state  where  it  is  brought  and  a  citizen 

V.  U.  S.,  3S  Fed.  Rep.  55.  of   another   state  ;   provided,   that    no  ' 

1.  36  St.  at  L.  309.  circuit  court  shall  have  cognizance  of 

I.  a6  St.  at  L.  1084.     See  Immigka-  any  suit  to  recover  the  contents  of  any 

TION,  vol.  9,  p.  938.  promissory  note  or  other  chose  in  Be- 

>.  24  St.  at  L.  379;  15  St.  at  L.  855;  tion  in  favor  of  an  assignee,  unless  k 

36  St.  at  L.  743.  suit  might  have  been  prosecuted  in  such 

It  is  immaterial  that  the  same  rights  court  to  recover  the  said  contents  if  no 

may    have    existed    at   common    law.  assignment   had  been  made,  except  in 

Toledo,  etc.,  R.  Co.   v.   Pennsylvania  cases  of  foreign  bills  of  exchange. 

Co.,  54  Fed.  Rep.  730 ;  51  Am.  &  Eng.  Second.  Of  all  suits  in  equity,  where 

R.  Cas.  307;  39  Ohio  L.  J.  337;  48  Alb.  the  matter  In  dispute,  exclusive  of  costs, 

''    ''.  1S4.  exceeds  the  sum  or  value  of  five  hun- 

i   acting   on   complaints   from   the  dred  dollars,  and  the  United  Stales  are 

Interstate   commerce   commission,  the  petitioners. 

circuit  court  has  jurisdiction,  although  Third.  Of  all  suits  at  common  law 

all  the  parties  are  citizens  of  one  State,  where  the  United  States,  or  any  officer 

there  being  a  federal  question  involved,  thereof,  suing  under  the   authority  of 

Kentucky,  etc..  Bridge  Co.  v.  L^ouis-  any  act  of  Congress,  are  plaintiffs. 

ville.  etc.,  R.   Co.,   37  Fed.   Rep.   567;  Fourth.  Of  all  suits    at    law    or   In 

Connor  v.  Vicksburg,  etc.,   R.  Co.,  36  equltv,  arising  under  any  act  providing 

Fed.  Rep.  173.  tor  revenue  from  imports  or  tonnage, 

The  principal  office  of  a  railroad  except  civil  causes  of  admiralty  and 
company  whose  charter  does  not  de-  maritime  jurisdiction,  and  setiure*  on 
clare  where  it  shall  be,  is  where  its  land  or  on  waters  not  within  admiralty 
stockholders'  and  directors'  meetings  and  maritime  jurisdiction,  and  except 
are  held,  and  tlie  office  of  the  president,  suits  for  penalties  and  forfeitures  ;  of  all 
vice-president,  secretary,  and  treasurer  causes  arising  under  any  law  providing 
is  located,  and  the  stock  certificateB,  internal  revenue,  and  0!"^  all  causes  aris- 
books  and  records  of  the  stockholders'  Ing  under  the  postal  laws, 
and  directors'  meetings  are  kepi,  for  Fifth.  Of  ail  suits  and  proceedings 
the  purpose  of  jurisdiction  of  a  petition  for  the  enforcement  of  any  penalties 
under  the  Interstate  commerce  act,  to  provided  by  laws  reeulatlng  the  car- 
enforce  an  order  of  the  interstate  com-  nage  of  passengers  In  merchant  vca- 
merce   commission.     Interstate    Com-  sels. 

merce   Commission  13.   Texas,  etc.,  R.  Sixth.  Of   all    proceedings   lor    the 

Co.,  57  Fed.  Rep.  948.  condemnation  of  property  taken  ka  a 
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upon  the  jurisdiction  defined  in  the  revised  statutes,  has  not  been 
very  fully  determined.  It  has  been  held,  however,  that  the  cir- 
cuit courts  still  have  jurisdiction,  irrespective  of  the  amount  in- 
volved, of  suits  under  the  patent,  copyright,  and  revenue  laws,* 

5.  PractiiM  and  Prooedore — a.  IN  Generai- — The  several  circuit 
courts  have  power  to  make,  from  time  to  time,  rules  of  practice  not 
inconsistent  with  the  laws  of  the  United  States  or  the  rules  pre- 
scribed by  the  supreme  court  under  the  authority  granted  to  it  in 
the  revised  statutes.'  Such  rules  have  been  adopted  in  the  va- 
rious circuits. 

6.  Divisions  of  Opinion. — The  Revised  Statutes  provide  as 

Krize,  in  pursuance  of  section  fifty-three  Bervitude ;  frevided,  that  such  jurUdtc- 

undred  and  eight,  title  "  InGurrection."  tion  Ghall  extend  only  bo  far  as  to  de- 

Sevtntk.  Of  «11  suits   arising  under  termine  the  rights  of  the  parties  to  such 

anr  law  relating  to  the  slave  trade.  office  hy   reason  of  the  denial  of  the 

Eigkth.  Of  all  suits  bj  the  assignee  right  guarsnleed  bj  the  Constitution  of 

of  any  debenture  for  drawback  of  du-  the  United  States,  and  secured  by  any 

ties,  issued  under  any  law  for  the  col-  law  to  enforce  the  right  of  citizens  of 

lection  of  duties  against  the   person  to  the    United  States  to  vote  in   all  the 

whom  such   debenture  was   originally  states. 

granted,  or  gainst  any  indorser  there'  F'otirteenlk.  Of   all    proceedings   by 

of,  to  recover  the  amount  of  such  de-  the  writ  of  gua  ■warranto,  prosecuted 

benture  by  any  district  attorney,  for  the  removal 

Ninth.  Of    all   suits   at   lew  or  in  from  oflice  of  any  person  holding  office, 

equity    arising  under    the    patent    or  except  as  a  member  of  Congress  or  of 

copyright  laws  of  the  United  States.  a  state  legislature,  contrary  to  the  pro- 

Tentk.  Of  all  suits  by  or  against  any  visions  of  the  third  section  of  the  four- 
banking  association  estabKshed  in  the  tcentharticleof amendmentof theCon- 
dlstrict   for  which   the  court   is   held,  stitution  of  the  United  Stales. 
under  any  law  providing  for   national  Fifteenth.  Of  all  Suits  to  recover  pe- 
banking  associations.  cuniary   forfeitures   under   any  act   to 

EUventk.  or   all    suits   brought   by  enforce   the   right  of  citizens   of  the 

anj  banking  association  established  in  United  States  to  vote  in  the  several 

the  district  for  which  the  court  is  held,  states. 

under  the  provisions  of  title  "  The  Na-  1.  MiUer-Magee  Co.  v.  Carpenter,  34 

tional  Banks,"  to  enjoin  the  comptrol-  Fed.  Rep.  433 ;  Ames  v.  Hager,  36  Fed. 

)er  of  the  currency,  or  any  receiver  act-  Rep.   129.     The   circuit  courts  of  the 

ing   under   his   direction,   as   provided  United   States   have    exclusive    juris- 

by  said  title.  diction  to  try  cases  involving  validity 

Tivelfik.  Of  all  suits  brought  by  any  of  patents  issued  by  the  United  States. 

person  to  recover  damages  for  any  in-  Marvin  v.  Aultman,  46  Fed.  Rep.  339^ 

jury  to   his  person   or  property  on  ac-  Myers  v.  Cunningham,  44   Fed.    Rep. 

count  of  any   act  done  by  him,  under  346.     As  to  what  is  a  suit  under  the 

any  law  of  the    United  States  for  the  patent   laws,  see    Densmore  v.  Three 

protection  or  collection  of  any  of  the  Rivers  Mfg.  Co.,  38  Fed.  Rep.  747. 

revenues   thereof,    or    to    enforce   the  Circuit   courts   have  jurisdiction   of 

right  of  citizens   of   the  United  States  suits  for  infringement  of  patents  wlth- 

to  vote  in  the  several  states.  out  regard  to  citizenBhip,  or  residence 

Tkirieenlk.  Of  all   suits  to  recover  of  parties.  Vermont  Farm  Mach.  €0.0. 

ptusession  of  anv  office,  except  that  of  Gibson,  50  Fed.  Rep.  433. 

elector  of  President  or  Vice  President,  3.  See  also  sufra.  this  title.  United 

representative  or  delegate  in  Congress,  States  Courts  in  General. 

or  member  of  a  state  legislature,  au-  The   several  circuit   and  district 

thorized  by  law  to  be  brought,  wherein  courts  may,  from  time  to  lime,  and  in 

it  appears  that  the  sole  question  touch-  any  manner  not  inconsistent  with  any 

ing  the  title  to  such  office  arises  out  of  law  of  the  United  States,  or  with  any 

the  denial  of  the  right  to  vote  to  any  rule  prescribed  by  the  supreme  court 

cltixen  offering  to  vote,  on  account  of  under  the  preceding  section    (§   917)1 

race,  color,  or  previous   condition   of  make   rules   and  orders  directing   the 
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follows :  Whenever,  in  any  civil  suit  or  proceeding  in  a  circuit 
court  held  by  a  circuit  justice  and  a  circuit  judge,  or  a  district 
judge,  or  by  a  circuit  judge  and  a  district  judge,  there  occurs  any 
difference  of  opinion  between  the  judges  as  to  any  matter  or 
thing  to  be  decided,  ruled,  or  ordered  by  the  court,  the  opinion 
of  the  presiding  justice  or  judge  shall  prevail,  and  be  considered 
the  opinion  of  the  court  for  the  time  being.* 

T.  SunaiCT    Covin  —  1.    Aotbority    and    Organiiatioii.  —  (See 
Courts,  vol.  4,  p.  458.) 

2.  Offioers. — (See  also  Courts,  vol.  4,  p.  458.) 
The  judges  receive  salaries  of  five  thousand  dollars  each.* 
They  may  always  try  questions  of  fact  regularly  triable  by  jury, 
by  consent  of  the  parties,' 

They  must  generally  sit  within  their  own  districts,  unless  other- 
wise directed  by  the  circuit  judge  or  justice  under  the  statute.* 

returolngof  write  and  processes,  the  fil-  same  term,  be  stated,  under  the  direc- 
Ing  of  pleadings,  the  taking  of  rules,  the  tlon  of  the  judges,  and  certified,  and 
entering  and  making  up  of  judgments  such  certificate  shall  be  entered  of  rec- 
\>y  default,  and  other  matters  in  vsca-  ord.  U.  S.  R.  S.,  J  651. 
tion,  and  otherwise  regulate  their  own  Whenever  anj  question  occurs  on 
practice  as  maj  be  necessary  orconven-  the  trial  or  hearing  of  any  criminal  pro- 
lent  for  the  advancement  of  justice  and  ceedlng  before  a  circuit  court,  upon 
the  prevention  of  delays  in  proceedings,  which  the  judges  are  divided  in  opinion. 
U.  S.  R.  S.,  fj  918.  the   point  upon   which    tfaey  disagree 

No  rule  of  the  circuit  court  is  of  any  shall,  during  the  same  term,  upon  the 

effect  if  it  is  Inconsistent  with  a  rule  request  of  either  party,   or  of  their 

prescribed  by  the  supreme  court.  Bank  counsel,  be  stated  under  the  direction 

of  U.  S.  o.  White,  8  Pet.  (U.  S.)  361.  of  the  judges,  and  certified,  under  the 

Under  the  above  section,  the  circuit  seal  of  the  court,  to  the  supreme  court 

court  may,  bj  general  rule,  or  special  at  their  next  session  ;  but  nothing  herein 

order  in  a  particular  case,  require  par-  contained  shall  prevent  the  cause  from 

ties  to  a  cause  submitted  to  It  for  de-  proceeding,  if,   in   the   opinion  of  the 

cision,  to  file  printed  briefs,  and  may  tax  court,  further  proceedings  can  be  had 

the  reasonable  eipense  of  printing  the  without  prejudice  to  the  merits,     Im- 

l>riefs  against  Che  losing  party,  as  a  nee-  prisonment  shall  not  t)e  allowed,  nor 

essary  disbursemenL  Neff  v.  Pennoyer,  punishment  Inflicted  in  any  case  where 

3  Sawy.  (U.  S.)  495.  the  judges  of  such  court  are  divided  in 

The  circuit  courts  (both  judges  con-  opinion  upon  the  question  touching  the 

curring  therein)  may  make  any  other  said  imprisonment  or  punishment,     U, 

and  further  rules  and   regulations   for  S.  R.  S.,  f  651.     See  also  smfra,  this 

the  practice,  proceedings,  and  process,  title.  Supreme  Courl. 

mesne  and  final.  In  their  respective  dis-  9.  36  St.  at  L.  7S3. 

tricts,  not  inconsistent  with  the  rules  B,  U.  S.  v.  One  Hundred   Barrels  of 

hereby  prescribed,  in  their  discretion,  Distilled  Spirits,  14  Wall.  (U.  S.)  53.' 

and  from  time  to  time  alter  and  amend  A.  U,  S,  R.  S.,  f  591.     But  a  district 

the  same.     Equity  Rule  8g.  judge  who  has,  under  order  of  the  cir- 

1.  U.  S.  R.  S.,  I)  6^0.  cuit  judge,  tried  a  case  in  another  dis- 

When  a  final  judgment  or  decree  is  trict,  has   jurisdiction   to  pass  upoi^  a 

entered  in  any  civil  suit  or  proceeding  motion  for  a  new  trial  in  the  case,  even 

before  any  circuit  court  held  by  a  cjr-  after  he  has  returned   to  his  own   dls- 

cuJt  justice  and  a  circuit  judge,  or  a  dU-  trict,  where  the  parties   waive  his  re- 

trict  judge,  or  by  a  circuit  judge  and  a  turning  to   the  other   district  for  the 

district  judge,  In  the  trial  or  hearing  purpose  of  deciding  the  motion.  Chees- 

whereof  any   question   has  occurred,  man  v.  Hart,  43  Fed.  Rep.  98. 

upon  which  the  opinions  of  the  judges  It  Is  only  when  the   office  of  district 

were  opposed,  the  point  upon  which  judge  of  one  district  is  vacant  that  the 

they   BO  disagreed   shall,  during  the  judge  of  another  district  has  authority 
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The  duties,  rights,  liabilities  and  fees  of  the  other  officers  of 
the  court  have  been  already  given.* 

3.  Seats  and  Tenns. — For  the  terms  of  court,  and  the  times  and 
places  of  holding  them  in  the  several  districts,  reference  must  be 
had  to  the  statute." 

4.  Jnriidiotion. — The  provisions  of  the  revised  statutes,  in  refer- 
ence to  this  subject,'  now  in  force  are  as  follows :  The  district 
courts  shall  have  jurisdiction  : 

First.  Of  all  crimes  and  offenses  cognizable  under  the  authority 
of  the  United  States,  committed  within  their  respective  districts, 
or  upon  the  high  seas,  the  punishment  of  which  is  not  capital,  ex- 
cept in  the  cases  mentioned  in  section  fifty-four  hundred  and 
twelve,  title,  "  Crimes."* 

Second.  Of  all  cases  arising  under  any  act  for  the  punishment 
of  piracy,  when  no  circuit  court  is  held  in  the  district  of  such 
court. 

Third.  Of  all  suits  for  penalties  and  forfeitures  incurred  under 
any  law  of  the  United  States.^ 

Fourth.  Of  all  suits  at  common-law  brought  by  the  United 
Slates,  or  by  any  officer  thereof,  authorized  by  law  to  sue.* 

Fifth.  Of  all  suits  in  equity  to  enforce  the  lien  of  the  United 
States,  upon  any  real  estate  for  any  internal-revenue  tax,  or  to 
subject  to  the  payment  of  any  such  tax,  any  real  estate  owned  by 
the  delinquent,  or  in  which  he  has  any  right,  title,  or  interest. 

Sixth.  Of  air  suits  for  the  recovery  of  any  forfeiture  or  dam- 
ages under  section  thirty-four  hundred  and  ninety,  title,  "Debts 
Due  by  or  to  the  United  States  ;"  and  such  suits  may  be  tried 
and  determined  by  any  district  court  within  whose  jurisdictional 
limits  the  defendant  may  be  found. 

Eighth.  Of  all  civil  causes  of  admiralty  and  maritime  jurisdic- 
tion ;  saving  to  suitors  in  all  cases  the  right  of  a  common-law 
remedy,  where  the  common  law  is  competent  to  give  it ;  and  of 
all  seizures  on  land  and  on  waters  not  within  admiralty  and  mar- 
itime jurisdiction.  And  such  jurisdiction  shall  be  exclusive,  ex- 
cept in  the  particular  cases  where  jurisdiction  of  such  causes  and 


todischarge  judicial  duties  in  the  for-  attieE  under  the  contract  labor  law.    U. 

mer  distdct,  and  leave  granted  by  the  S.  v.  Whitcomb  Metallic  BedBtead  Co., 

judge  of  another  district  to  sue  a  re-  45  Fed.  Rep.  89. 

celver,  the  judge  of  the  district  being  S.  U.  S.   R.   S.,  I)  563,  gives   to  the 

out  of  the  state,  is  void.    American  L.  United  Slates  district  court  jurisdic- 

&T.  Co.  V,  East,  etc.,  R.  Co.,  40  Fed.  tion"of  all  suits  at  common  law  brought 

Rep.  l8i.  by  the  Uniltd  States,  or  by  any  officer 

Ttie  provisloas   <n  case  of  disability  thereof  authorized  by  law  to  sue."  This 

■re given  in  U.  S.  R.  S.,  ^4  589-603.  Includesanactionof trover bvamarshal 

1.  Seejs/ra,  this  title,  United  States  to  recover  money  held  by  him  in  that 

Courts  in  General— Officers.  capacity,  lost  by  him,  and' found  by  the 

a.  U.  S.  R.  S.,  %  572.  defendant.     Henry  v.  Sowles,  a8  Fed. 

I.  U.S.  R.S.,1563.  Rep.  481. 

4.  U,  S.  R.  %.,ij  S413,  refers  to  frauds  Under  this  clause  the  district  court 

upon  the  California  surveyor  general's  has  jurisdiction  of  an  action  to  enforce 

office.  the   liability  of  a  stodiholder  In  an  in- 

B.  It  has  jurisdiction  of  suits  for  pen-  solvent  national  bank,  brought  by  the 
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seizures  is  given  to  the  circuit  courts,  and  they  shall  have  original 
and  exclusive  cognizance  of  all  prizes  brought  into  the  United 
States,  except  as  provided  in  paragraph  six  of  section  six  hundred 
and  twenty-nine.* 

Ninth.  Of  all  proceedings  for  the  condemnation  of  property 
taken  as  prize,  in  pursuance  of  section  fifty-three  hundred  and 
eight,  title,  "  Insurrection." 

Tenth.  Of  all  suits  by  the  assignee  of  any  debenture  for  draw- 
back of  duties,  issued  under  any  law  for  the  collection  of  duties, 
against  the  person  to  whom  such  debenture  was  originally  granted, 
or  against  any  indorser  thereof,  to  recover  the  amount  of  such 
debenture. 

Eleventh.  Of  all  suits  authorized  by  law  to  be  brought  by  any 
person  for  the  recovery  of  damages  on  account  of  any  injury  to  his 
person  or  property,  or  of  the  deprivation  of  any  act  done  in 
furtherance  of  any  conspiracy  mentioned  in  section  nineteen  hun- 
dred and  eighty-five,  title,  "Civil  Rights." 

Twelfth.  Of  all  suits  at  law  or  in  equity  authorized  by  law  to 
be  brought  by  any  person  to  redress  the  deprivation,  under  color 
of  any  law,  ordinance,  regulation,  custom,  or  usage  of  any  state, 
of  any  right,  privilege,  or  immunity  secured  by  the  Constitution 
of  the  United  States,  or  of  any  right  secured  by  any  law  of  the 
United  States,  to  persons  within  the  jurisdiction  thereof. 

Thirteenth.  Of  all  suits  to  recover  possession  of  any  office,  ex- 
cept that  of  elector  of  President  or  Vice  President,  representative 
or  delegate  in  Congress,  or  member  of  a  state  legislature,  author- 
ized by  law  to  be  brought,  wherein  it  appears  that  the  sole  ques- 
tion touching  the  title  to  such  office  arises  out  of  the  denial  of  ' 
the  right  to  vote  to  any  citizen  offering  to  vote,  on  account  of 
race,  color,  or  previous  condition  of  servitude ;  provided,  that 
such  jurisdiction  shall  extend  only  so  far  as  to  determine  the 
rights  of  the  parties  to  such  office,  by  reason  of  the  denial  of  the 
right  guaranteed  by  the  Constitution  of  the  United  States,  and 
secured  by  any  law,  to  enforce  the  right  of  citizens  of  the  United 
States  to  vote  in  all  the  states. 

Fourteenth.  Of  all  proceedings  by  the  writ  of  quo  warranto, 
prosecuted  by  any  district  attorney,  for  the  removal  from  office 
of  any  person  holding  office,  except  as  a  member  of  Congress,  or 

receiver  appointed  for  the  bank  by  the  aoo;  Morrison  v.  U.  S.  Diat.  Ct.,  147 

comptroller  of  the  currency.     StephenB  U.  S.  14. 

f.  Bernays,  41  Fed.  Rep.  401.  The   territorial    distHct   courts   tXno 

Where  the   district  attornev  of  the  have  jurisdiction  in   admiralty.      The 

Unittd  Stales  Med  a  bill  of  "in  form  a-  City  of  Panama,  1  Wash.  (U.  S.)  518. 

tion  In  the  district  court  of  the  ^Hi'/ei/  Informations   in    rem.    qui   lam,   M 

Stalls,  to  forecloEC  a  mortgage  in  favor  well   as   others,  to   enforce   forfeitures 

of  the  l/Hitrd  Stales,  it  was  held  that  incurred  under  the  laws  of  the  Unilrd 

the  United  Stales  might  be  considered  States,  are  by  this  clause  of  said  section 

the  real  complainant,  and  that  the  court  within  the  exclusive  original  cognliance 

had  juriidlction.     Benton  v.  Woolsey,  of   the    district   courts.     U.   S.   v.   La 

13  Pet.  (U.  S.)  37.  Vengeance,  3  Dali.  (U.  S.)  397;  Ket- 

1.  See  Admiralty,  vol.  i,  pp.191,  ^^°^  «■  The  Cassius,  1  Dall.  (U  S.) 
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of  a  state  legislature,  contrary  to  the  provisions  of  the  third  sec- 
tion of  the  fourteenth  article  of  amendment  of  the  Constitution 
of  the  United  States. 

Sixteenth.  Of  all  suits  brought  by  any  alien  for  a  tort  only  in 
violation  of  the  laws  of  nations,  or  of  a  treaty  of  the  United 
States. 

Seventeenth.  Of  all  suits  against  consuls  or  vice-consuls,  except  for 
offenses  above  the  description  aforesaid. 

Eighteenth.  The  district  courts  are  constituted  courts  of  bank- 
ruptcy, and  shall  have  in  their  respective  districts  original  juris- 
diction in  all  matters  and  proceedings  in  bankruptcy. 

The  jurisdiction  has  been  extended  by  subsequent  legislation. 
Thus,  the  court  has  been  given  jurisdiction  concurrent  with  the 
court  of  claims  of  suits  other  than  on  war  claims  or  claims  re- 
jected prior  to  March  3d,  1887,  where  the  amount  in  dispute  does 
not  exceed  one  thousand  dollars,  and  founded  upon  the  constitu- 
tion or  any  law  of  Congress,  except  for  pensions,  or  upon  any  reg- 
ulation of  an  executive  department  of  the  government,  or  upon 
any  contract,  express  or  implied,  with  the  government,  or  for  dam- 
ages, liquidated  or  unliquidated,  in  cases  not  sounding  in  tort,  in 
respect  of  which  the  party  would  be  entitled  to  redress  against 
the  United  States,  either  in  a  court  of  law,  equity  or  admiralty,  if 
the  United  States  v/erc  suable.^  It  may  take  cognizance  also  of 
suits  to  condemn  land  within  the  district  for  national  park 
purposes.*  Its  criminal  jurisdiction  now  embraces  crimes  com- 
mitted upon  the  Great  Lakes,*  and  crimes  against  Indian  police 
and  Indian  deputy  marshals.*  Its  jurisdiction  of  violations  of 
the  Civil  Rights  Act  is  exclusive,'  It  also  has  jurisdiction  of 
causes,  civil  and  criminal,  arising  under  any  of  the  provisions 
of  the  Immigration  Act.* 

The  court  may  not  take  jurisdiction  of  any  suit,  except  upon 
foreign  bills  of  exchange,  to  recover  the  contents  of  any  promis- 
sory note  or  other  chose  in  action  in  favor  of  any  assignee,  or  of 
any  subsequent  holder,  if  such  instrument  be  payable  to  bearer 
and  be  not  made  by  a  corporation,  unless  such  suit  might  have 

365;   Evani  v.  Bollen,  4  Dall.  (U.S.)  penses  of  a  chief  supervUor  of  elections, 

343.     And  these  courts,  having  juris-  on   a   claim   within   the   juriBdictiona! 

diction  of  seizures,  have  likewise  jurU-  amount,  which  had  been  refused  by  the 

diction  of  the  question,  who  are  entitled  accounting  oflicer  of  the   treasury  de- 

to  the  proceeds,  as  informers,  or  other-  partment,     Gaver   v.   U.   S.,    33    Fed. 

wise.     The  principal  jurisdiction  being  Rep.  G35. 

exclusive,  the  question  who  is  infonner  I.  35  St.  at  L.  357. 

is  also  exclusive.     Robinson  n.  Hook,  4  3.  36  St.  at  L.  434. 

Mass.  (U.  S.)  139.  4.  34  St.  at  L.  449. 

Matters  of  account  are  not  within  the  8,  18  St.  at  L.  336. 

jurisdiction  of  admiraltr.     The  H.  E.  t.  z6  St  at  L.  10S4. 

Willard,  53  Fed.  Rep.  387.  The  jurisdiction  of  thedistrict  courts 

L  34  St.  at  L.  505.     See  infra,  this  in  an  action   for  a   penalty  under  the 

title,  Caurl  of  Claims.  contract  laixir  law  of  Februarj'  36th, 

It  ha*  jurisdiction  of  an  action  against  18S5,  Is  not  defeated  by  the  clause  of 

the  United  States  for  services  and  ex-  %  3,  providing  for  suits  "  as  debts  of  like 
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been  prosecuted  in  such  court  to  recover  the  said  contents  if  no 
assignment  or  transfer  had  been  made.* 

6.  Prftotioe. — The  practice  in  the  court  has  been  considered  in 
a  former  part  of  the  article* 

VL  COBBT  or  Cluiu  —  (See  Courts,  vol.  4,  p.  461) — X.  Bi 
Nature.— 'The  court  of  claims  was  "established  in  1855,  f^i*  ^^^ 
triple  purpose  of  relieving  Congress  and  of  protecting  the  gov- 
ernment by  regular  investigation,  and  of  benefiting  the  claimants 
by  affording  them  a  certain  mode  of  examining  and  adjudicating 
upon  their  claims."'  "  It  is  required  to  hear  and  determine  upon 
claims  founded  upon  any  law  of  Congress,  or  upon  any  regulation 
of  an  executive  department,  or  upon  any  contract,  express  or  im- 
plied, with  the  government  of  the  United  States,"  *  &aA  to  c^ct- 
cise  such  other  jurisdiction  as  Congress  may  confer  upon  it. 

2.  Authority  and  Oi^anizatioii. — This  court  was  originally  created 
by  statute,  February  24th,  1855,  and  consisted  of  three  judges,' 
but  by  the  Act  of  March  3d,  1863,  two  additional  judges  were  pro- 
vided for  and  its  jurisdiction  enlarged,*  and  by  the  Acts  of  March 
3d,  1883,'  and  of  March  3d,  1887,'  and  of  March  3d,  i8gi,  its  juris- 
diction was  still  further  extended.*  It  has  power  to  establish 
rules  for  its  government  and  to  regulate  its  practice  and  procedure, 
and  may  punish  for  contempt  in  the  manner  prescribed  by  com- 
mon law,  may  appoint  commissioners,  and  may  exercise  such 
powers  as  are  necessary  to  carry  into  effect  the  powers  granted  it 
by  law." 

3.  Offlo«n — a.  Judges. — ^The  judges  number  five,  appointed  by 
the  President,  with  the  advice  and  consent  of  the  Senate,  to  hold 
their  offices  during  good  behavior.**  From  this  number  of  five  a 
chief  justice  is  appointed.'*  Each  of  them  is  required  to  take  an 
oath  to  support  the  Constitution  of  the  United  States  and  to  dis- 
charge faithfully  the  duties  of  his  office.  They  receive  an  annual 
salary  of  forty-five  hundred  dollars,  payable  quarterly.**  Three 
judges  constitute  a  quorum,  but  a  concurrence  of  three  is  neces- 
sary to  the  decision  of  a  case.**  The  judges  may  administer  oaths 
and  afHrmations,  take  acknowledgments  of  instruments  in  writing, 
and  give  certificates  of  the  same.** 

b.  Clerks.  —  The  court  appoints  a  chief  clerk,  an  assistant 

amount  are  now  recovered  in  the  circuit  8.  14  St  at  L.  505. 

court."     Lees  v.  U.  S.,  150  U.  S.  476.  B.  a6  St.  at  L.  537 ;  Supp.  U.  S.  R.  S. 

1.  as  St.  at  L.  433.  <3d  ed.),  p.  913. 

9.  See  tufra.  this  title.  Practice.  10.  U.  S.  R.  S,  4  1070. 

a.  U.  S.  V.  Klein,  13  Wall.  (U.  S.)  11.  Act  oT  March  3d,  1863  (18  St.  at 

144,  by  Chase,  C.  J.  L.  765),   amending   Act  of   Februarr 

4.0.    S.    V.    Klein,   13    Wall.    (U.  ^'h,  1855  {10  St.  at  L.  11). 

S.)  144.  IS.  Act  of  March  3d,  1863  (t8  St.  at 

S.  ioSt.atL.6i3.   The  statute  creat-  L.  765). 

ing  the  court  of  claims  is  remedial  and  18.  U.  S.  R.  S.,  4  1049. 

mutt  be  liberally  construed.     Brown  v.  14.  Act  of  June  13d,  1874  (18  St.  at 

U.  S.,  6  Ct.  of  CI.  171.  L.  151,  ch.  46S} ;  Supp.  U.  S.  R.  S.  (ad 

«.  13  St.  at  L.  765.  ed.),  p.  47. 

r.  13  St.  at  L.  485.  18.  U.  S.  R.  S.,  }  1071. 
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clerk,  if  deemed  necessary,  a  bailiff,  and  a  messenger.*  The  clerks 
take  an  oath  of  office,  and  may  be  removed  for  misconduct  or  in- 
capacity*  The  chief  clerk  shall  give  bond,*  and  when  he  has 
done  so  he  has  authority  to  disburse,  under  direction  of  the  court, 
the  contingent  fund,  which  may  from  time  to  time  be  appropriated 
to  the  court's  use.*  On  the  first  day  of  December  of  each  session 
a  full  statement  of  all  judgments  rendered  by  the  court  must  be 
transmitted  to  Congress,  and  a  copy  of  the  court's  decision  must 
be  sent  to  all  officers  charged  with  the  adjustment  of  claims  against 
the  United  States.^  The  clerks  may  administer  oaths  and  affirma~ 
tions,  take  acknowedgments  of  instruments  of  writing,  and  give 
certificates  of  the  same."  The  salary  of  the  chief  clerk  is  three 
thousand  dollars  a  year,  and  of  his  assistant  clerk,  two  thousand 
dollars  a  year.' 

c.  Other  Officers. — The  court  appoints  a  bailiff  and  a  mes- 
senger; the  bailiff  holds  office  for  four  years,  unless  sooner  re- 
moved for  cause.  His  salary  is  fifteen  hundred  dollars  a  year.^ 
The  messenger  receives  an  annual  salary  of  eight  hundred  and  forty 
dollars.* 

Special  rules  have  been  passed  concerning  the  admission  of 
attorneys,'*' 

d.  Commissioners. — The  court  of  claims  has  power  to  appoint 
commissioners  to  take  testimony  to  be  used  in  the  investigation 
of  claims,  to  prescribe  fees,  and  to  issue  commissions  to  take  such 
testimony,  whether  at  the  instance  of  the  claimant  or  of  the  gov- 
ernment." 

4.  Beat  and  Ternn.— (See  Courts,  vol.  4,  p.  461.) 

fi.  Jnritdictioa. — The  jurisdiction  is  best  considered  by  studying 
the  provisions  of  the  Revised  Statutes,  and  then  the  effect  of  the 
few  amendatory  laws  passed  subsequently  to  the  adoption  of  the 
Revised  Statutes. 

a.  Provisions  of  the  Revised  Statutes.  —  It  is  pro- 
vided** that  the  jurisdiction  shall  extend  to  the  following  cases  : 

First.  All  claims  founded  upon  any  law  of  Congress,**  or  upon 

1.  Courts,  vol.  4,  p.  461.  B.  U.  S.  R.  S.,  44  1053,  1054. 

3.  U.  S.  R.  S.,  4  1053,  which  provides        ».  U.  S.  R.  S.,  §  1054. 

■    that   the  court   must   report   such  re-  10.  Court  of  CleimB  Rules  1-6. 

movalBwith  the  cause  thereof  to  Con-  11.  U.  S.  R.S.,$  i07.<;  1  16  St.at  L.  851. 

greie,  if  in  session ;  or  If  not,  at  the  next  It  is  provided,  in  U.  S.  R.  S.,  I)  1085, 

session.  that  when  testimony   is  talten  for  the 

».  U.  S.  R.  S.,  4  1055.  claimant,  the  fees  of  the                   '      " 

4.  U.  S.  R,  S„  4  1056.  and  the  cost  of  the 


6.  To  the  heads  of  departments ;  to  tice  shall  be  paid  by   the  claimant;  but 

the  aollcitor,  comptroller,  and  auditors  when  taken  at  the  instance  of  the  gov- 

«f  the  treasury ;  to  the  commisEioner  ernment,  such  fees,  together   with  the 

of  the  genera f  land   office  and  of  In-  postage  incurred  by  the  attarnej'  gen- 

dian  tmAra  ;  to  the  chiefs  of  bureaus  ;  erat,  shall  t>e  paid  out  of  the  contingent 

and  to  other  officers  who  adjust  claims  fund  provided  for  the  court   of  claims, 

against  the  United  Stales.     U.  S.  R.  S.,  or  other  appropriation  made  by  Con- 

^  1057.  gress  for  that  purpose. 

t.  U.  S,  R.  S,  §  1071.  la.  U.  S.  R.  S.,ljf)  1059, 1060,  io6i, 

».  U.  S.  R.  S.,  J  1054.  18.  See  14  St.  at  L.  505.     In  Alire  r. 
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any  regulation  of  an  executive  department,*  or  upon  any  con- 
tract, express  or  implied,  with  the   United  States  government,* 


U.  St  1  Ct.  of  CI.  133,  and  Bogert  v.  U.     incurred  in  traveling  under  orders,  U. 


S.,  3  Ct.  of  CI.  18,  it  IB  held  that  the  de- 
cision of  an  accounting  officer  doe£  no 
bar  the  right  to  trial  in  this  court. 

The  court  may  entertain  a  suit  for  1 
demand  arising  under  an  act  of  Con 
gress  proaecuted  bj  a  state  against  thi 
UnHed  Stales.  U.  S.  v.  Louisiana,  12; 
U.  S.  3^.  Also  a  suit  on  a  claim  for  ; 
bountj  land  warrant,   notwithstanding 


the  claim   tiad   been   presented   at   the    of  claim 


S.  T^.  McDonald,  138  U.S.471;  or  upon 
an  allowance  made  by  an  internal  rev- 
enue commissioner  to  a  judgment  cred- 
itor, under  U.  S,  R.  S.,  4  3220,  if  the  col- 
lector does  not  object  and  set  up  a  claim 
hiinself,  and  provided  the  commissioner 
has  kept  within  his  jurisdiction.  Seat 
1*.  U.  S..  iSCt.  ofCl.  *sS. 

ay  be  maintained  In  the  court 


pension  bureau  and    denied. 
U.  S.,  1  Ct.  ofCl.  133. 

An  officer  may  prosecute  a  claim  fo 
salarv  allowed  by  an  act  of  Congress 
Moore's  Case,  4  Ct.  of  CI.  139. 

An  owner  of  bonds  assumed  by  thi 
United  Slalts  may  maintain  an  action 
in  the  court  of  claims  to  collect  the 
amount  of  the  bonds.  Morrell  v.  U. 
S.,  7C1.  of  CI.422. 

If  Congress  recognizes  the  validity  of 
a  claim  and  appropriates  money  for  its 
payment,  and  authorizes 
pay  it,  a  suit  for  payment  ma}'  be 
tained  in  the  court  of  claims.  I 
Ti.  U.  S„ii  Ct.  of  CI.  274;  Huffman  v. 
U.  S,i7Cl.ofCI.5S. 

A  person  who  has  ai 
nesB  t>efore  Congress,  cannot  recover 
compensation  in  an  action  before  the 
court  of  claims,  Lilley  v.  U.  S.,  14  Ct. 
of  CI,  S39;  neither  can  a  peneio'n 
agent  for  services  rendered 
capacity,  Knapp  11.  U.  S.  Dei 
CI.  133;  neither  can  the  owner  of  lands 
taken  by  the  United  States  under  a 
treaty  w'ilh  the  Indians  and  as  trustee 
for  them.  Langford  v.  U,  S.,  12  Ct. 
of  CI.  338. 

Where  an  officer  Is  directed  by  %'~' 


Alire  v,     legally  by  a 


r  money  exacted  il- 
:iment  officer,  when 
_    _  lary  to  prevent  stop- 

ping the  claimant's  business.  Swift  Co. 
Ti.  U.  S..  til  U.  S.  22.  See  New  York 
Consolidated  Card  Co.  v.  U.  S.,  30  Ct. 
of  CI.  174. 

1.  Such  regulations  embrace  rules 
made  by  the  heads  of  departments 
under  an  act  of  Congress.  Harvey  v. 
U.  S.,  3Ct.  ofCl.  38. 

An  order  assigning  a  clerk  to  duty  is 
not  such  a   regulation.     Harvey  v.  U. 
n  officer  to     S.,  3  Ct.  of  CI.  38. 

The  army  regulation  providing  a 
method  for  compensating  squaitcrs  on 
nilitary  reservations  for  valuable  im- 
provements in  such  a  regulation.  Mad- 
dux V.  U.  S.,  3o  Ct.  of  CI.  193. 

A  mere  order  of  the  president  or  the 
head  of  a  department  is  not  euch  a  reg- 
ulation. Harvey  li.  U.  S.,  3  Ct.  of  CI.38. 
'HEion         3.  JuriBdiction  is  limited  to  cases  of 
I   that     contracts,  express  or  implied,  with  the 
.  Ct,  of    government.     U.  S.  ».  Smoot,  ij  Wall. 
[U.  S.)  36. 

An  action  for  secret  service  during 
the  war,  on  a  contract  made  with  the 
claimant  by  the  president,  is  not  main- 
tainable. Totten  I..  U.  S.,  92  U.  S.  105. 
Where  a  commission  has  had  re- 
le  claims,  and  to  report  to  ferred  to  it  a  claim  of  a  contractor 
Congress,  no  suit  can  be  maintained  on  Eigainst  the  government,  has  audited  it, 
the  basis  of  his  report,  HufTman  v.  U,  and  the  contractor  received  the  amount 
S.,  17  Ct.  of  CI,  J5.  allowed   witliout   objection,  he  cannot 

This  section  and  also  Act  of  March  afterward  bring  an  action  for  a  further 
3d,  1887  {34  St.  at  L.  SOS),  give  to  the  sum  under  the  same  claim.  U.  S.  v. 
court  of  claims  jurisdiction  of  "all  Justice,  14  Wall.  ( U.  S.)  535. 
claims  "  founded  on  laws  of  Congress,  A  contract  to  reimburse  is  Implied 
but  this  means  all  money  demands,  U.  when  the  United  5/a/es  takes  private 
1 ;  U,  S.  V,  Drew,  property  for  public  use.  U,  S.  -n.  Rus- 
sell, 13  Wall,  (U,  S.)633. 
A  suit  may  be  maintained  to  recover  A  suit  may  be  brought  in  the  court 
the  amount  of  an  award  under  a  statute  of  claims  on  a  special  contract  with  a 
giving  a  share  of  the  penalty  to  the  in-  patentee  for  the  use  of  his  invention  by 
former.  Ramsay  v,  V.  S.,  21  Ct.  of  CI.  the  government  at  a  stipulated  price. 
443;  U.  S.i>.  Ramsay,  i3o  U.  S.  314.         Burns'  Case,  4  Ct.  of  CI.  113. 

A  suit  may  be  maintained  to  recover         Although  the  United  Slates  disposes 

theclaimsof  a  naval  officer  for  expenses     of  land  in  violation  of  a  trust,  yet  the 
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holder  of  a  warrant  cannot  enforce  a  Where  the  oflicerG  or  agcnti  of  the 

claim  arUing-  from  luch  breach,  for  the  government  take  property  pursuant  to 

United    States  cannot  be  sued  in  the  an  actof  Congrets,  to  which  theC'iiiYAJ 

court  of  clBiniB  on  equitable  grounds  >S/ii/rj  lays  no  claim,  juat  compensation 

ontj.    Bonnerif.  U.  S.,  9  Wall.  (U.  S.)  must  be  made,  and  an  action  will  lie  to 

156,  secure   such   compensation.     U.   S.  v. 

Aclafmundertherevenuelawsbased  Great  Falls  Mfg.  Co.,  ui  U.  S.  645. 

on  an  implied  promise  to  repay  money  But  the  court  of  claims  has  no  juris- 

erroneously  taken  is  within  this  section,  diction  to  enforce  specific  performance. 

Schlesinger  n.  U.  S.,  i  Ct.  of  CI.  16.  U.  S.  v.  Jones,  131    U.  S.   1;  U.  S.  v. 

The  Uaited  States  Is  liable  for  refus-  Drew,  131  U.  S.  21. 

ing  to  receive  and  to  pay  tor  what  it  In  a  case  where  a  government  em- 

liad  agreed   to   purchase.    Gibbons  v.  ployi  using  property  in  his  possession 

U.  S.,  S  Wall.  (U.  S.)  369.  belonging  to  the  government,  but  tor  a 

No  implied  contract  arises  with  the  use  dlHerent  from  that  for  which  it  was 

United  Slates,  upon  which  an  action  given  him,  but  which  foreign  use  was 

will  lie  In  the  court  of  claims,  unless  approved  by  his  superior  officer,  it  was 

some   consideration   moved    lo   the  held  that  there  was  no  implied  contract 

United  States ;  or  money  must  have  of  hiring  for  government  use.      Car- 

tieen  received,  which  they  are  charged  penter  v.  U.  S.,  45  Fed.  Rep.  341. 

with  a  duty  to  pay  over;  or  the  claim-  Where  the  government  disputes  the 

ant  must  have  had  a  lawful  right  to  the  claim,  and  the  claimant  accepts  a  sum 

money  when  it  was  received.     No  such  in  full  setllemenl  and  gives  a  receipt  in 

implied  contract  arises  with  respect  to  full,  it  is  a  bar  to  an  action  for  what  he 

money  in   the   United  Slates  treasury  asserts  to  be  still  due.     Sweeny  v.  U. 

as  the  proceeds  of  properly  taken  and  S.,  17  Wall,  (U.  S.)  75 ;  Murphy  v.  U. 

sold  under  the  act  of  June  17th,  1S62  S.,  104  U.  S.  464. 

(13  St.  at  L.  589).     Knote  v.  U.  S.,  95  The  court  of  claims  has  jurisdiction 

U.  S.  149.  of  a   claim   where  one   has  delivered 

Where   a   parol  contract   has  been  property  to  the  United  Slates  in  pur- 

whoUy  or  partly  performed  on  one  side,  suance  of  an  express  contract  which  Is 

the   party   performing   can   recover   a  void.     He  may  recover  on  a  quantum 

fair  value  for  his  property  or  his  eerv-  meruit.   Heathfleld  u.  U.  S.,  8  Ct.  of  CI. 

ices  on  a  quantum  meruit.     Clark  ti.  U.  213.      Also  of  a  claim  where  property 

S.,  95  U.  S.  539.  leased  by  the  government  is  damaged 

The  court  of  claims  has  jurisdiction  by  voluntary  waste,  against  an  implied 

under  this   provision  only  m  case*  ex  covenant  In  the  lease,  while  in  its  pos- 

atntractu,  and  an  implied  contract  to  session.     U.  S.v.  Bostwick,  94  U.  S.  53. 

pay  doe*  not  arise  where  the  govern-  When   Congress   specially   refers   a 

Rient's  officer,  asserting  its  ownership,  claim   for  a  breach  of  contract  to  the 

commits   a   tort  by   taking   possession  court  of  claims,  the  rules  of  law  ap- 

lotclbly  of  the  lands  of  an  individual  pUcable  generally  to  theadjudicationof 

for  public  use.     Langford  ii.  U.  S,,  101  claims    in    that    court    must    govern, 

V.  S.  341 ;  Gibbons  v.  U.  S.,  8  Wall.  Tillson  v.  U.  S.,  loo  U.  S.  43. 

(U.  S.)  369.  The  court  has  jurisdiction  of  an  ac- 

An  action  by  a  patentee  for  a  reason-  tJon  for  royalties  which  the  government 
able  royalty  on  bis  patent,  which  was  contracted  to  pay  for  the  use  of  a  pat- 
used  by  the  ordinance  bureau  of  the  ented  article.  U.  S.  v.  Burns,  13  Wail, 
government,  is  an  action  on  an  implied  (U.  S.)  246.  Also  of  a  suit  for  the  use  of 
contract,  and  not  on  a  tort,  and  tiie  a  patented  invention  which  it  adopted 
court  of  claims  has  jurisdiction.  U.S.  with  knowledge  that  the  inventor 
V.  Palmer,  118  U.  S.  363.  And  the  claimed  a  patent  right  to  the  invention, 
action  being  on  a  contract  for  the  use,  A  contract  is  implied  in  such  a  case. 
and  not  for  an  infringement,  of  a  pat-  U.  S.  v.  Palmer,  138  U.  S.  363 ;  Mc- 
ent,  it  may  be  brought  in  the  court  of  Keever  v.  U.  S.,  14  Ct.  of  CI.  396. 
claims.     U.  S.  v.  Palmer,  138  U.  S.  363.  The   court  of  claims  was  not  insti- 

Money  paid  by  mistake  to  the  gov-  tuted  to  try  cases  of  nominal  damages, 

emment  raises  an  implied  contract  by  Grant  t.  U.  S.,  7  Wall.  (U.  S.)  331. 

the  government  to  repay  iL     Knote  v.  The  court  of  claims  has  jurisdiction 

If.  S.,  95  U.  S.  149.  of  an  action   to  recover  money  taken 

Likewise  where  the  government  re-  from  a  claimant  in  payment  of  a  ' 
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and  all  claims  which  may  be  referred  to  the  court  by  either  house 
of  Congress.' 

-  Second.  All  set^oflfs,  counterclaims,  claims  for  damages,  whether 
liquidated  or  unliquidated,  on  the  part  of  the  government  against 
any  person  making  claims  against  the  government  in  said  court.* 

■nd  or  an  action  hy  an  Inventor  upon  an  amended  petition  to  be  filed.    Dun- 

hfs  implied  license  to  the  government  bar  -v.  U,  S.,  19  Ct.  of  CI,  674, 

to  manuracture   h  1  s   patented   article,  3.  Liquidated    or    unliquidated   de- 

McKeever  v.  U.  S.,  14  Ct  of  CI.  396;  mandt   of  everv   kind   may  be  set  off 


and   of   a   suit   to   enforce   a  contract  againBt  a  claimant.     Allen  t.  U.  S.,  17 

founded  on  a  patent,  or  of  a  guit  to  re-  Wall.  (U.  S).  aoj. 

cover  from  the  government  for  Che  use  The  court  of  claimi  has  jurltdlctian 

of  a  patented  invention.     Morse  Arms  to  bear  and  determine  a  counter-claim 

Mfg.  Co.*.  U.'S.,  16  Ct.  of  CI,  896.  by  the  United  Slates  for  tbeproceeda 

But  the  court  cannot  act  where  the  of  its  property  wrongfully  lold  bj  an 

claimant's  rights  are  incomplete;  thej  insolvent  debtorin  asuit  bj  hiiasalgnec 

must  be  vested  rights.     Daily  v.  U,  S.,  in  insolvencj'   on   a  contract  between 

i7Ct.  of  CI.  144.  the   insolvent  and  the    United  Statta. 

1.  Although  either  house  of  Congress  Alien  v.  U.  S.,  17  Wall.  <U.  S.)  107; 

may  confer  on  the  court  of  claims  juris-  Macauley  f.  U.  5.,  1 1  Ct.  of  CI.  693. 

diction  of  a  claim  for  the  proceeds  of  The  United  Slates  cannot  set  off  a 

captured  property,  yet,  unless  jurisdic-  judgment   In   an   action   by   a   firm  of 

diction  is  so  conferred  by  statute,  the  three  persons  when  the  judgment  was 

claim  will  not  constitute  a  legal  cause  against  two  only.     Boehm  v.  U.  S.,  ao 

of  action.    The  sutute  (U.  S.  R.  S.,  4  Ct.  of  CI.  14a. 

1059}  authorizing  either  house  of  Con-  The  amount   due  by  a  surety  on  a 

gress  to  refer  money  claims  to  the  court  bond  may  be  set  off  against  a  claimant 

of  claims,  is  a  consent  by  the   United  McKnlght  v.  U.  S.,  98  U.  S.  17a;  Gra- 

Stales,  that  it  may  be  sued  in  the  cases  tiot  v.  U.  S,  15  Pet  (U.  S.)  336. 

thus  referred.     The  Statute  of  LImita-  Upon  setlhng  hisaccounts,  an  officer 

tions(U.S.  R.  S.,  4  1069)  does  not  pre-  of  the  navy  claimed   that  he  was  not 

vent  jurisdiction  of  a  captured  property  concluded  thereby,  and  afterward 

case  referred  by  the  Senate  under  Re-  brought  suit   for  a  balance  which  he 

vised  Statutes,  Ij  1059.     The  bar  pre-  claimed  was  due  him.     The  court  held 

scribed  by  the  Statute  of  Limitations  is  that  the  United  States  was  not  bound 

not  jurisdictional.     Webb  v.  U.  S.,  20  by  the  settlement,  and  for  moneys  im- 

Ct.  of  CI.  487.  properly  paid  him  In  pursuance  of  the 

Claims,  when  thus  referred  by  an  act  settlement,  could   obtain  a   judgment, 

of  Congress  to  the  court  of  claims,  are  McElrath  i'.  U.  S.,  101  U.  S.436;  U.S. 

subject  to  all  the  limitations  and  condi-  v.  Burctiard,  135  U.  5.  176. 

tions  imposed  in  the  act  referring  them.  The  government,  having  recovered  a 

DeGroot  f.  U.  S.,5Wall.(U.  S.)  419-,  judgment  against  A,  may  take  an  as- 

Roberts  V.   U.  S.,  92  U.  S.  41  ;   Ex  f.  signmentof  a  judgment  against  B  from 

U.  S.,  17  Wall.  (U.  S.)439.  him,  and  in  a  suit  brought  by  B  upon  an 

The  court  of  claims  will  find  facts  award  made  in  his  favor  by  Congress, 
only  in  a  case  where  the  evidence  is  may  set  it  off.  Macautey  v.  U.  S.,  11 
submitted,  and  a  finding  of  facts  only  Is  Ct.  of  CI.  693.  And  If  the  set-off  was 
asked  for  by  eitlier  House  o(  Congress,  acquired  before  notice  of  the  assign- 
as  St  at  L.  ^85,  ch.  116.  ment,  this  right  will  exist  though  B  as- 

When  the   court  has  found  the  facts  signed  his  award  to  M,  who  is  the  party 

and  reported  back  to  Congress,  it  will  claimant     Macauley  ii.  U.  S.,  11  Ct. of 

not  on  motion  of  either  party,   return  CI.  693. 

documentsorevidence,  but  it  will,  when  If  before  notice  of  an  Rssfgnment  of 

the   committee   of   Congress   that    re-  a   chose  in   action  a   counter-claim   is 

ferred   the  case  calls  for  their  return,  acquired  by  the  debtor,  it  may  be  set- 

or  when  the  claim  is  dismissed  for  want  off  against  the  demand.     Macauley  v. 

of  jurisdicUon,     Ford  n.  U.  S.,  tg Ct. of  U.  S.,  11   Ct  of  CI.  693;  Brashear  v. 

Ci.  596.  West,  7  Pet.  (U.  S.)  fx&. 

When  a  claim  is  dismissed  for  want  Where  matters  of  set -off  are  pleaded 

of  jurisdiction,  the  court  will  not  allow  by  a  defendant  in  a  suit  brought  by  the 
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Third.  Claimsof  disbursing  officers  for  relief  from  responsibility 
while  dischargring  their  duties.* 
Fourth.  Claims  for  proceeds  of  captured  or  abandoned  property.* 

M  used  In  the  itatute,  are  not  technical, 
but  must  b«  taken  In  their  common 
meaning,  the  former  aa  error  or  mis- 
take, and  the  latter  ai  omiuion.  Mft- 
lone  V.  U.  S.,  s  CL  of  CI.  486. 

The  care  required  under  one  set  of 
circumstances  may  be  different  from 
that  required  under  other  circumstances. 
Glenn'sCase.  4Ct.  ofCI.  501;  Malone 
IF.  U.S.,  jCt.  of  CI.  486. 

The  proviilon  is  Intended  to  be  pro- 
spective, and  give  relief  where  losses 
may  occur,  as  well  as  where  thcr  have 
occurred.   Glenn's  Case,4  Ct.of  CI.  501. 

If  [he  officer's  responsibility  has  been 
discharged,  he  Is  not  entitled  to  relief. 


UniUd  Staia,  the  refusal  of  the  court 
below  to  direct  the  jury  to  certify  the 
amount  diM  is  not  reviewable  in  the 
supreme  court,  Schaumberg  v.  U.  S., 
loj  U,  S.  667. 

If  the  court  of  claims  dismiss  a  claim 
for  want  of  jurisdiction,  the  counter- 
claim falls  with  It.  The  jurisdlcCIon 
of  the  counter-claim  depends  upon  that 
of  the  claim.  Boehm  v.  U.  S.,  31  Ct. 
of  CI.  390. 

A  debtor  of  the  government  cannot 
set  off  a  claim  for  a  debt  due  him,  un- 
less it  hM  been  submitted  end  rejected, 
except  in  special  cases  provided  for  by 
statute.  U,  S.  v.  Giles,  9  Cranch  (U. 
S.)3I4. 

Where  the  petition  to  the  court  of 
claims  contains  counts  for  both  liqui- 
dated and  unliquidated  damage*,  if  the 
court  has  ju  risdiction  of  the  claims  for 
liquidated  damages,  but  has  not  of  the 
claims  for  unliquidated  damages,  the 
court  will  not  dismiss  the  case.  Den- 
nis ».  U.  S.,  30  Ct  of  CI.  119. 

As  to  judgments  in  case  of  counter- 
claim, etc„  see  U.  S.  R.'S.,  4  1061. 

1.  U.  S.  R.  S.,  4  1059. 

If  the  court  ascertain  that  the  Iobb 
was  without  fault  or  negligence,  it  will 
make  a  decree  setting  forth  the  facts, 
and  the  accounting  officers  will  there- 
upon allow  the  officer  the  amount  de- 
creed,   U.  S.R.  S-,  I)  1062. 

The  benefit  of  this  law  extends  to  dis- 
bursing officers  of  the  executive  depart- 
ments and  is  not  restricted  to  the  army 
and  navy.  Hobbs  v.  U.  S.,  17  Ct.of  CI. 
189.  And  the  words,  "  without  fault  or 
negligence  on  the  part  of  such  ofKcer," 
in  the  above  section,  mean  that  there 
was  exercised  the  care  and  diligence 
which  a  prudent  man,  under  similar  con- 
ditions, would  use  in  the  exercise  of  a 
public  trust  or  In  matters  of  private  con- 
cern. Prime  V.  U.  S„  3  Cl-  of  CI.  309; 
Murphy  v.  U.  S.,  3  Ct.  of  Cl.  an; 
Whittlesey  v.  U.  S-,  s  Ct.  of  Cl,  99; 
Malone  v.  U.  S.,  5  tt.  of  Cl.  486; 
Glenn's  Case,  4  Ct.  of  Cl.  501 ;  Chris- 
tian V.  U.  S.,  7  Ct.  of  Cl.  431 ;  Howell 
V.  U.  S.,  7  Ct,  of  Cl.  Si» ;  Holman  v. 
U.S.,  ri  Ct.ofCl.643  ;  Clark  t.  U.S., 
11  Ct.  of  Cl.  698,  affirmed  in  U.  S.  v. 
Clark,  06  U.  S.  37;  Hobbs  v.  U.  S.,  17 
Ct.  of  Cl.  189;  Scott  V.  U.  S.,  18  Ct.  of 
Cl.  t;  Hoyle  v.  U.  S.,  31  Ct.  of  Cl.  300- 

The  wordi  "fault "and  "negligence," 


loss  was  under  his  control.  Hall  v.  U. 
S.,  oCtofCI.  370. 

The  United  Slatei  is  not  bound  bj 
a  settlement  of  accounts  by  accounting 
oHicers.  McElrath  v.  U.  S-,  ia3  U.  S. 
436. 

An  acceptance  without  objection  to 
the  amount  of  an  account  by  the  gov- 
ernment is  a  fina!  adjustment.  Murphy 
V.  U.  S.,  104  U.  S.  464. 

The  power  given  accounting  officers 
to  duplicate  lost  check*  is  not  exclusive, 
and  does  not  affect  the  jurisdiction  of 
Ibe  court  of  claims.  Becker  v.  U.  S., 
36Ct.  of  Cl.  17a. 

If  the  expenditure  of  money   for  a 


be  reviewed  so  long  as  he  acts  within 
the  general  scope  and  authority  of  the 
statute.  Plummer  v.  U.  5.,  34  Ct.  of 
CI.517. 

The  failure  of  a  disbursing  officer  to 
give  a  bond,  will  not  prevent  him  ob- 
taining relief  For  lost  funds.  Wood  i>. 
U.  S.,  35  Ct.  of  Cl.  98. 

The  Statute  of  Limitations  does  not 
run  against  a  disbursing  officer  who 
is  charged  with  funds  lost,  without  his 
fault  or  negligence,  until  an  account 
has  been  stated  by  the  accounting  ofS- 
cers.  Clark's  Case,  96  U.  S.  37 ;  Wood 
V.  U.  S.,  as  Ct.  of  CI.98. 

S.  "The  court  of  claims  shail  have 
jurisdiction  to  hear  and  determine  the 
following  matters :  Of  all  claims  for 
the  proceeds  of  captured  or  abandoned 

eoperty,  as   provided  by  the  Act  of 
arch  1 3th,  eighteen  hundred  and  sixty- 
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Fifth.  Claims  referred  by  the  departments.* 
b.  Subsequent  Statutes — (i)  Act  of  il 


r.  — The  Act  of 


three,  chapter  one  hundred  and  twenty, 
entitled 'An  act  to  provide  for  the  col- 
lection of  abandoned  property  and  for 
the  prevention  of  frauds  in  insurrec- 
tionary districts  within  the  United 
Siairs,'  or  by  the  Act  of  July  id,  eight- 
een hundred  and  sixty-four,  chapter 
two  hundred  and  twenty-five,  being  an 
act  in  addition  thereto.  Provided, 
That  the  remedy  given  In  cases  of 
seizure  under  tbe  said  acts,  bv  prefer- 
ring claim  in  the  court  of  claims  shall 
be  exclusive,  precluding  the  owner  ot 
any  property,  talcen  by  agents  of  the 
treasury  department  as  abandoned  or 
captured,  in  virtue  or  under  color  of 
■aid  acts  from  suit  at  common  law,  or 
any  other  mode  of  redress  whatever,  be- 
fore any  court  other  than  said  court  of 
claims.  Provided  also.  That  the  juriH- 
diction  of  the  court  of  claims  shall  not 
eilend  to  any  claim  against  the  United 
States  growing  out  of  the  destruction 
or  appropriation  of,  or  damage  to,  prop- 
erty by  the  army  or  navy  engaged  in 
the  suppression  of  the  rebellion."  U. 
S.  R.  S.,  5  1059. 

Proceeds  of  property  sold  and  placed 
in  the  treasury  to  the  credit  of  the 
"abandoned  property  fund"  can  be 
sued  against,  although  the  property  was 
captured  before  the  "  abandoned  and 
captured  property  act"  was  enacted. 
Barringer  v.  U.  S.,  3  Ct.  of  CI.  3.^8  ; 
Minor'sCafie,8Ct.  of  CI.  277.  But  by 
the  Act  of  July  id,  1864  {13  St.  at  t. 
375)<  not  further  back  than  the  passage 
of  the  Act  of  July  t7lh,  1861  (la  St.  at 
L.  589).  Moore  v.  U.  S.,  10  Ct.  of  CI, 
37j;  U.  S.  V.  Pugh,  99  U.  S.  265. 

In  cases  referred  by  Congress,  the 
court  of  claims  has  not  jurisdiction  ot 
claims  for  the  proceeds  of  abandoned  or 
captured  property.  Vance  v.  U.  S.,  11 
Ct.ofC!.  4S8; 

The  "  abandoned  and  captured  prop- 
erty act "  created  the  only  right  which 
any  one  could  have  to  the  proceeds  of 
such  property,  and  provided  the  only 
remedy.  Haycraft  v.  U.  S.,  to  Ct.  of 
CI.  95. 

Suit  to  recover  the  proceeds  can  be 
sustained  only  when  the  property  was 
seized  and'  sold  under  the  circumstances 
described  in  the  act.  The  proceedE 
must  have  been  paid  into  the  treasury. 
Spencer  v,  U.  S.,91  U.  S.  s77. 

The  claimant  must  establish  by  suffi- 
cient proof  that  he  was  the  owner  of 


the  property  and  entitled  to  the  pro- 
ceeds.   U.  S.  V.  Ross,  93  U.  S.  a8i. 

It  will  be  presumed  that  the  proceeds 
in  the  hands  of  an  officer  whose  duty  ft 
was  to  send  them  to  the  treasury,  were 
so  sent.  U.  S.  v.  Pugh,  99  U.  S.  165; 
U.  S.  f.  Crussell,  14  Wall.  (U.  S.)  i; 
Henry  v.  U.  S„6Ct.of  CI.389;  Silvey's 
Case,  4  Ct.  of  CI.  490. 

A  suit  for  proceeds  may  be  main- 
tained under  this  act,  although  tbe  pro- 
ceeds were  in  the  treasury  before  the 
act  was  passed.  Jenkins  Ti.  U.  S.,  8  Ct. 
ofCl.  464;  Terry  v.  U.  S.,  8  Ct.  of 
CI.  177. 


due  a  claimant,  the  creditor  c: 

the  court  of  claims.     Brown  v.  U.  S.,  6 

Ct.  ofCl.  171. 

"Appropriation" 


lion,  not  authorized  by  contract  with 
the  government.  And  the  manner  of 
appropriation,  whether  made  by  force  or 
by  consent  of  the  owner,  does  not  affect 
the  question  of  the  court's  jurisdiction ; 
the  consideration  of  any  claim,  what- 
ever its  nature,  growing  out  of  such 
appropriation  is  excluded.  Filor  v.  U. 
S.,g  Wall.  (U.S.)45. 

where  property  was  taken  during 
the  rebellion  by  officers  of  the  govern- 
ment, under  circumstances  which  raise 
an  implied  contract  to  make  a  reason- 
able compensation  for  the  use,  the  prop- 
erty having  been  subsequently  re- 
turned to  the  owner,  it  is  not  such  an 
"  appropriation  "  as  is  excluded  from 
the  jurisdiction  of  the  court  of  claims 
in  an  action  founded  thereon.  U.  S.  v. 
Russell,  13  Wall.  (U.  S.)  613. 

Under  this  "  appropriation  "  proviso, 
the  court  of  claims  has  been  held  to 
have  jurisdiction  in  the  following  cases  ; 

Where  an  officer  justifiably  seized 
private  property  for  public  use.  Grant 
V.  U.  S.,  1  Ct.  of  CI.  41;  U.  S.  V.  Rus- 
sell, 13  Wall.  (U.S.)6j3.  Where  anex- 
ecutive  department  used  private  prop- 
erty. Clark  V.  U.  S.,  I  Ct.  of  CI.  145. 
A  claim  for  hire  for  a  vessel  chartered 
by  the  government.  Bogert  v.  U.  S,  a 
Ct.  of  CI.  159.  Where  the  war  depart- 
ment took  property  under  an  implied 
lease.     Waters'  Case,  4  Ct-  of  CI.  389. 

1.  Olalms  Beftrred  by  tha  Daput- 
inanU. — "  Whenever  any  claim  Is  made 
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March  3d,  1883,'  amplified  the  provisions*  relative  to  jurisdiction 

of  the  court  over  claims  referred  to  it  by  Congress,'  and  modified 
the  law  as  to  references  by  the  heads  of  departments.* 

igaiDst  any  executive  department  in-  when  the  Btatement  is  certified  bj  the 
volving  disputeU  facts  or  controverted  secretary  of  the  treasury  to  be  "cor- 
questiona  of  law,  where  the  amount  in  rect  and  sufficient,"  which  both  parties 
contrcrrersj  exceeds  three  thousand  agree  to  admit  In  evidence.  Bronlatour 
dollars,  or  where  the  decision  will  af-  v.  V.  S.,  7  Ct.  of  CI,  555;  Amoskeag  v. 
feet  a  class  of  cases,  or  furnish  a  prec-  U.  S.,  6  Ct.  of  CI.  99. 
edent  for  the  future  action  of  any  ex-  If  the  accounting  officers  have  certi- 
Ecutlve  department  in  the  adjustment  fied  a  balance  in  favor  of  a  claimant, 
of  a  class  of  cases  without  regard  to  the  claim  may  be  referred  by  the  head 
the  amount  involved  in  the  particular  o(  an  executive  department  to  the  court 
case,  or  where  any  authority,  right,  of  claims,  in  all  cases  in  which  the 
privilege,  or  exemption  is  claimed  or  claimant  could  voluntarily  bring  the 
denied  under  the  Constitution  of  the  same  matter  twfore  the  court;  hut  such 
I/m'/ei/ S/a/ei,  the  head  of  such  depart-  certification  is  neither  conclusive  nor 
ment  may  cause  such  claim,  with  all  the  prima  facie  evidence  of  the  indebted- 
vouchers,  papers,  proofs  and  documents  nessorthegovernment,norcan  an  action 
pertaining  thereto,  to  be  transmitted  to  t>e  brought  upon  accounts  or  balances 
the  coun  of  claims,  and  the  same  shall  so  certified.  It  never  could  have  been 
be  there  proceeded  in  as  if  originally  intended  by  Congress  that  in  such  cases 
commenced  by  the  voluntary  action  of  the  United  Slatei  were  to  assume  the 
the  claimant,  and  the  secretary  of  the  burden  of  proof  to  establish  the  errors 
treasury  may,  upon  the  certificate  of  of  their  accounting  officers,  instead  of 
any  auditor  or  comptroller  of  the  requiring  claimants  to  prove  their  whole 
treasury,  direct  any  account,  matter,  case.  McKnight's  Case,  13  Cl.  of  CI,  - 
or  claim  of  the  character,  amount  or  393 ;  Winnisimmet  Co.  v.  U.  S.,  I3  Ct. 
class  described  in  this  section,  to  be  ofCl.  319. 
transmitted,    with   all   the   vouchers,  1.  31  St.  at  L.  485. 

Kpers,  documents  and  proofs  pertain-  3.  U.  S.  R.  S.,  44  1059,  ir>6o. 

J  thereto,  to  the  said  court  for  trial  S.  "  Whenever  a  claim  or  matter  is 

and     adjudication ;     Provided,     That  pending  before-  any  committee  of  the 

no  cage  shall  be  referred  by  any  head  Senate  or  House  ot'^Representatives,  or 

of  a  department  unless  it  belongs  to  one  before  either  house  of  Congress,  which 

of  the  several   classes  of  cases  which,  involves  the   investigation  and   deter- 

bv   reason   of  the  subject-matter   and  minationoffact3,thecommitteeor  house 

character,  the  said  court  might,  under  may  cause  the  same,  with  the  vouchers, 

existing   laws,  take  jurisdiction  of  on  papers,  proofs,  and  documents  pertaln- 

such  voluntary  action  of  the  claimant."  ing   thereto,  to  be  transmitted   to  the 

U.  S.  R.  S.,  4  1063.  court  of  claims   of  the    United  States, 

"  All  cases  transmitted  by  the  head  and  the  same  shall  there  be  proceeded 

of  any  department  or  upon  the  certifi-  in  under  such   rules  as  the   court  may 

cale  of  any  auditor  or  comptroller,  ac'  adopt.   When  the  facts  and  conclusions 

cording  to   the  provisions   of  the  pre-  of  law  shall  have  been  found,  the  court 

ceding  section,  shall  be  proceeded  in  as  shall  not  enter  judgment   thereon,   but 

other   cases   pending   in   the  court    of  shall  report  the  same  to  the  committee 

claims,  and  shall  in  all  respects  be  sub-  or  house  by  which  the  case  was  trana- 

ject  to  the  same  rules  and  regulations."  mitted  for  its  consideration."     33   St. 

U.  S.  R.  S.,  4  1064.  Se^also  U.  S.  R.  S.,  at  L.  485.     But  see  the  amendatory  act, 

4  1065;  32  St.  at  L,  485.  34  St   at  L.  505. 

When  a  claim  is  transmitted  by  the  4.  "  When  a  matter  or  claim  Is  pend- 

head  of  an  executive  department,  the  ing  in  any  of  the  executive  departments 

claimant  may  voluntarily  appear   and  which  may  involve  controverted  ques- 

file  his  petition,  or  the  court,  on  the  de-  tiona  of  fact  or  law,  the  head  of  such 

fendant  >  application,  will  order  a  cita-  department    may   transmit    the   same, 

tJon  to  issue  requiring  Wm  to  appear  with  the  vouchers,  papers,  proofs,  and 

and  proceed.    Bright  v.  U.  S.,  6  Ct.  of  documents  pertaining   thereto,  to  said 

Cl.  118.  court,   and   the    same   shall    be    there 

On  an  agreed  statement   of  facts,  a  proceeded   in  under  such  ruled  as  the 

case    may    be    heard  and   determined  court  may  adopt     When  the  facts  and 
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(2)  Act  of  iSSs.—The  Act  of  1885  extended  the  jurisdiction  to 
include  French  spoliation  claims.' 

(3)  Acto/iSSj. — The  Act  of  1887*  repealed  all  inconsistent  acts, 
and  considerably  affected  the  extent  of  the  court's  jurisdiction. 

It  provides  that  the  court  shall  have  jurisdiction  to  hear  and 
determine : 

First.  All  claims  founded  upon  the  Constitution  of  the  United 
States,  or  any  law  of  Congress  except  for  pensions,  or  upon  any 

conclusiong  of  law  shall  have  been  this  kind  are  Increasing  and  are  a 
found,  the  court  shall  not  enter  judg-  source  of  much  embarraaament  to  both 
ment  thereon,  but  shall  report  its  find-  sen&tors  and  representatlvei.  It  is  ud- 
ings  and  opinions  to  the  department  by  certainty  as  to  real  facta  that  give«  rite 
which  it  was  transmitted  lor  its  guiif-  to  most  of  the  difBcultj.  These  Con- 
ance  and  action."  33  St.  at  L.  485.  gress.bj  Its  committees,  cannot  fnvesti- 
There  is  excepted,  however,  from  the  gate  and  ascertain  as  they  are  prosed 
operation  of  the  act,  claims  growing  out  and  established  in  a  court  of  justice.  It 
of  the  destruction  or  damage  to  prop-  maj  and  probably  will  soon  become 
erty  during  the  rebellion,  and  claims  necessary,  if  it  has  not  already  become 
for  the  use  of  land  by  the  forces  of  the  so,  to  send  such  cases  to  the  court  of 
United  States  at  that  time.  claims  for  findings  of  fact,  to  be  sub- 
In  Webb  V.  U.  S.,  3o  Ct,  of  CI,  mitted  to  Congress  for  its  determination 
4QI,  the  court,  by  Richardson,  J.,  said  :  as  Co  the  law  or  the  relief  which  should 
"'lH)erc  is  no  inconsistency  between  be  applied  to  them.  With  the  facts 
U.  S.  R.  S.,  4  '°59t  "!''  tbe  Bowman  judicially  determined,  Congress  would 
Act  of  March  3d,'i8S3  (13  St.  at  L.  485,  be  able  to  act  intelligently,  sarely,  and 
ch.  116).  The  two  were  passed  for  en-  readily  upon  the  cases  presented.'  The 
tirely  different  objects.  By  the  former.  Bowman  Act  follows  this  suggestion. 
the  court  takes  jurisdiction  to  hear  and  It  Is  entitled  'An  act  to  afford  assistance 
determine  cases  on  both  the  facts  and  to  Congress,'  etc.,  and,  so  far  as  Con- 
the  law,  enters  judgment,  with  a  right  gress  is  concerned,  applies  only  to  tlie 
reserved  to  the  parties  to  appeal  Co  the  finding  of  facts.  It  could  not  have  been 
supreme  court,and  with  a  provision  that  intended  to  Increase  the  business  of 
any  final  judgment  against  the  claim-  Congress  In  relation  to  claims  by  taking 
ant  shall  forever  bar  any  further  claim  from  this  court  the  jurisdiction  which 
or  demand  against  the  United  Stata  it  then  had  over  those  which  either 
arising  out  of  the  matters  Involved  houscmlght referto  itforjudicialdeter- 
in  the  controversy.  (R.  S.,  If  1093.)  mination  on  both  facts  and  law,  never 
Such  cases  involve  the  trial  of  legal  againtoappeHrforConereasionalacdon. 
rights,  to  be  settled  judicially  and  never  The  proceedings  of  uie  two  acts  are 
to  be  returned  to  Congress.  It  was  dlfferenL  In  the  Bowman  Act  no  ap- 
fouad  that  such  jurisdiction  did  not  peal  to  the  supreme  court  Is  provided 
cover  alt  the  claims  before  Congress,  for,  and  if  there  had  been  it  is  not  prob- 
and that  Congress  needed  assistance  in  able  that  it  would  have  been  regarded 
another  class  of  cases,  in  which  it  must  as  of  anv  force,  since  no  judgment  is 
itself  determine  whether  or  not  it  would  entered  in  cases  under  its  provisions, 
exercise  its  legislative  discretion  by  In  other  respects  there  are  important 
giving  relief  to  meritorious  parties  differences  which  do  not  conflict  with 
who  had  no  strict  legal  rights  to  stand  each  other,  but  relate  Co  dilferent  cases, 
upon,  and  which  discretion  could  not  or  have  dilferent.courseB  of  proceeding, 
properly  be  conferred  elsewhere.  In  .  .  .  To  hold  that  the  Bowman  Act 
the  historr  of  the  court  (17  Ct.  of  CI.  repeals  anything  by  implication  would 
10),  published  just  before  the  Bow-  be 'establishing  an  Incidental  and  acci- 
man  Act  was  introduced  into  Con-  dental  change  of  the  law  beyond  the 
gress,  and  which  was  distributed  to  conCemplation  of  the  legislature,' which 
members  of  the  committees  of  Con-  is  not  justifiable,  as  we  held  in  Wilcox 
gress,  it  was  said,  'There  are  still  v,  U.  S.  (i3  Ct.  of  CI.  495),  which  the 
numerous  ciaimB  pressing  upon  Con-  supreme  court  aflirmed,  adopting  that 
gress  wherein  the  petitioners  appeal  very  language  (95  U.  S.  661J. 
lor  special  relief,  which  the  strict  rules  1.  33  St.  at  L.  383. 
of  law  cannot  afford  them.     Claims  of  I.  34  St.  at  L.  505. 
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regulation  of  an  executive  department,  or  upon  any  contract,  ex- 
press or  implied,  with  the  government  of  the  United  States,  or  for 
damages,  liquidated  or  unliquidated,  in  cases  not  sounding  in  tort,' 
in  respect  of  which  claims  the  party  would  be  entitled  to  redress 
against  the  United  States,  either  in  a  court  of  law,  equity,  or 
admiralty,  if  the  United  States  were  suable.* 

Second.  Alt  set-ofifs,  counter-claims,  claims  for  damages,  whether 
liquidated  or  unliquidated,  or  other  demands  whatsoever,  on  the 
part  of  thegovcmment  of  the  United  States  against  ^ny  claimant 
against  the  government  in  said  court.' 

As  to  the  matters  enumerated,  the  district  court  has  concurrent 
jurisdiction,  if  one  thousand  dollars  or  less  be  claimed,  and  the 
circuit  court,  if  the  claim  is  more  than  one  thousand  and  does 
not  exceed  ten  thousand  dollars.* 

Third.  Petitions  for  the  adjustment  of  accounts  by  debtors  of 
the  United  States.^ 

Fourth.  Questions  submitted  by  the  heads  of  departments.* 

Fifth.  In  matters  submitted  under  the  Act  of  1883,  and  under 
judgments  and  decrees  thereon.' 

(4)  Act  of  /^ji/.— The  Act  of  March  3d,  1891,*  provided  that 
the  court  of  claims  should  have  jurisdiction  to  inquire  into  and 
finally  adjudicate  certain  claims  for  Indian  depredations. 

(5)  Other  Legislation. — Numerous  acts  special  in  their  character 
have  been  passed  extending  the  jurisdiction  to  individual  cases 
and  classes  of  cases.  For  them  reference  is  had  to  the  statute  at 
large* 

6.  Pleading — a.  In  GENERAL. — The  court  of  claims  is  not  bound 
by  special  and  technical  rules  of  pleading;*"  it  recognizes  and  en- 
forces the  general  and  substantial  rules  of  judicial  procedure  pur- 

L  See  Gibbons  v.  U.  S.,  8  Wall.  CU.  a.  a6  St.  at  L.  851. 

S.)   269 ;  Carpenter   v.  U.   S..  41  Fed.  B.  Langfotd   r.  U.  S..  loi   U.  S.  341. 

Rep.  164;   U.  S.  ».  Stnoot,  ij  Wall.  (U.  Cases  arising  under  the  revenue  laws, 

S.)  36.  BE  such,  are  not  within  the  jurisdiction 

1.  See  U.  S.  R.  S.,  4  1059.  See  mfra,  of  the  court,  but  they  may  be  the  sub- 

this    title,    yariidiction  —  Provisions  ject  of  suit   if  they   come  within   the 

of  tie  Reviled  Stalales.     War  claims  classes  of  cases  above  noted,  or  by  vir- 

and   claims   disallowed   hj   proper  au-  tue  of  special  legislation  on  the  subject. 

thoritT  are  excepted  from   the  opera-  Nii?hols  v.  U.  S.,  7  Wall.   (U.  S.)  lai; 

tion  of  the  statute.  DohertyT^.U.  S.,  6  Ct.  of  CI.  90.  Port- 

l.  Practicaliy  the  same  as  the  pro-  land  Co.  -u.  U.  S.,  s  Ct.  of  CI.  441,  fol- 

visions  in  U.  S.  R.  S.,  4 1050.  Seejs/ra,  /owiu^  Nichols  r.  U.   S.,  held  that  In 

this  title,  yurisdielian — Prifvisieni  of  all  cases   where   the  internal  revenue 

tke  Revised  Statutes.  laws  had  provided  a   mode  of  redresa 

4.  14  St.  at  L.  J05,  }  1.  for  any  wrong,  that  mode  was  exclusive, 

6.  34  St.  at  L.  505,  \  3.  and  the  court  of  claims  was  thereby  di- 
t.  34  St  at  L.  505,  ^  13.     This  provi-  vested  of  any  jurisdiction  it  tnlght  have 

sioD  dlSers  from  that  of  the  Act  of  1883  had  before  in  the  esse. 

(iiStat  L.  485),  mainly  In  that  it  re-  ID,  In  U.S.  t>.  Burns,  la  Walt.  (U.  S.) 

quires  the  reference  to  be  with  the  con-  146,  it  was  held  that  the  common-law 

sent  of  the  adverse  party.     See  s*fra,  rule  that  suit  must  be  brought  in  the 

^•ii  M^Xk,  Subsequent  Statutes — Act  of  name  of   all  joint  parties  does  not 

1883.  apply   to  the  court  of  claimB.      Uttl« 

7.  24  St.  at  L.  505,  %  13.  See  also  U.  v.  District  of  Columbia,  19  Ct,  of  CI. 
S.  R.  S.,  4  14.  333. 
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sued  in  common-law  courts.*  Defective  forms  of  pleading,  there- 
fore, wilt  not  preclude  a  claimant  from  recovering  what  is  justly 
due  him  on  the  facts  stated  in  his  petition,'  but  the  court  must 
be  governed  in  estimating  damages   by  the  proofs  submitted.' 

The  court  of  claims  has  enacted  rules  of  pleading  to  be  followed 
by  practitioners  before  it.* 

b.  Petition. — The  claimant  must  set  forth  in  full  in  a  petition 
his  claim,  the  action  taken  thereon,  if  any,  the  persons  interested, 
and  upon  what  consideration  they  acquired  interests;  that  no 
transfer  of  claim  has  been  made,  except  as  set  forth  in  the  peti- 
tion ;  that  the  claimant  is  entitled  to  the  amount  claimed;  that 
the  claimant  has  at  all  times  borne  true  allegiance  to  the  United 
States,  and  has  in  no  way  voluntarily  aided  in  rebellion  against  the 
United  States;  and  that  he  believes  the  facts  as  stated  to  be  true.* 

1.  Peterson  11.  U.  S.,  16  Ct.  of  Cl.  93.  ClaimG  Rule  7;  Court  of  Claims  Rule* 

The  court  of  dalmsseekBtoadniinU-  7~i3,  both  Includve;  Court  of  Claims 

ter  justice  bj'  for ms  the  most  simple  and  Rules  70-73,  both  inclusive;  Court  of 

conTcnient,   but    the    allegations    and  Claims  Rules  94-97,  both  Inclusive. 

proofs   must  so  far   correspond  as   to  For  the  difierence  between  petitions 

secure  to  the  defendant  the  benefit  of  under  the  French  Spoliation  Act,  see 

the  rts  adjudicata.     Little  v.  District  Court  ofClaims  Rule  105. 

of  Columbia,  19  Ct.  of  CI.  333.  The  petition  must  set  forth  the  clalm- 

«.  Clark  V.  U.  S.,  95  U.  S.  539.  ant's  case  with  conciseness,  and  tt*  aver- 

a.  U,  S- I'.  Smith,  94  U.  S.  114.  ment   will   t>e  construed   against  the 

4.  Ct.  of  Cl.  Rules  7-14.  19-21.  claimant.      Merchants'    Exchange    Co. 
The  court  of  claims  will  take  notice  v.  U.  S.,  1  Ct,  of  CI.  33a ;   Guttman  v. 

that  a  claim  is  barred  by  the  Statute  of  U.  S.,  6  Ct.  of  CI.  iii. 

Limitations    when   it   so   appears,   al-  It  muet  give  the  names  of  the  parties 

though   the   defense   be   not  specially  interested.     White  t>.  U.  S.,Dev.Ct.of 

made.     Finn  v.  U.  S.,  ilj  U.  S.  317,  CI.  134. 

An  objection  to  the  petitioner's  right  It  must  ask  relief.     Patterson  v.  U. 

to  maintain  his  action  should  be  raised  S.,  6  Ct.  of  CI.  40. 

by  demurrer  or  plea.     If  the  objection  It  must  set  out  the  facts  on  which  th« 

be  to   the  jurisdiction  only,  it  should  petitioner   rests   his   right   to   recover, 

be   taken   by  plea  to  the  jurisdiction.  Morgan   v.    U.   S.,  14  Ct.  of  CI.  441; 

Pennsylvania  Co.  v.  U.  S.,  7  Ct.  of  CI.  Brown  v.  U.  S..  i  Ct  of  CI.  377;  Baird 

401.  V.  U.  S.,  s  Ct.  of  CI.  34S;  Monk  v.  U. 

A  traverse  places  upon  the  petitioner  S.,  la  Cl  of  CI.  393. 

the  burden  of  proving  all  material  aile-  If  founded  on  an  act  of  Congress,  it 

KHtions.    Calkins   v.  U.   S.,   i   Ct   of  must  refer  to  the  act.     Noble  ».  U.  S, 

Cl,  383.  Dev.  Ct.  of  Cl.  84. 

5.  U.  S.  R.S.,  5  toja.                      •  When  money  is  paid  for  duties  Hle- 
The  petition  must  comply  with  U.  S.  gaily  laid,  it  muBt  allege  protest.   Schle- 

R.  S.,  %  1073;  and  must  also  set  forth  :  singer  v.  U.  S.,  i  Ct.  of  Cl.  16;  Nlcoll  d. 

(O  The  tilie  of  the  action  with  the  full  U.  S,  i  Ct.  of  Cl.  70. 

Christian  and  Bumames  of  all  the  com-  It  need   not  set  forth  the   evidence. 

plainants.     (a)  A   plain   and   concUc  Noble  p.  U.  S.,  Dev.  Ct.  of  CI.84. 

statement  ofthe  facts  and  circumstances,  It  may  be  amended  by  leave  of  court, 

giving  place  and  date,  free  from  argu-  Shaw  v.  U.  S.,  g  Ct.  of  Cl.  301. 

mentative  and  impertinent  tnatter.    (3)  Whether,  since   the   passage   ofthe 

In  every  case  transmitted  by  the  head  Bowman   Act  (12    St  at  L.  485,   ch. 

of  ■  department,  by  Congress  or  a  com-  116),  an   assignee  can   sue  in  his  own 

mlttee  thereof,  a  copy  of  the  order  of  name,  has  not  yet  been  decided  by  the 

transmission  must  be  set  out  or  annexed,  supreme    court,    although    before    its 

(4)  The  prayer,  in  which  the  claimant  passage  he  could  not.     U.  S.  v.  Glllls, 

must  state  distinctly  the   amount   for  95  U.  S.  407. 

which  he  demands   judgment,  or  the  In  Emmons  v.  U.S., 48 Fed.  Rep.43, 

relief  for  which   he   prays.     Court   of  it  was  held  that  an  assignee  can  sue  in 
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The  petition  must  be  verified  by  the  affidavit  of  the  claimant,  his 
agent  or  attorney  in  fact.* 

The  provisions  relating  to  the  dismissal  of  petitions  for  dtsloy> 
alty  are  given  in  the  notes.* 


Ct.  of  Cl.  607;  Crowell  v.  U.  S.,  6  Ct,  Pullen  v.  U.  S^  7  Ct.  of  CI.  507. 

of  CI.  33.  Where  the  assignor  and  assignee  join 

Minors  should  sue  through  a  guar-  ai  co-claimants,  there  is  DO  neceMitj  of 

dian    appointed  in   the  state  of  their  proving  the   assignment,  the   assignor 

domicile,  iaatead  or  through  the  guar-  verifying   the   petition   which    alleges 

dian  appointed  bj  the  state  where  the  tJiat  the  suit  is  for  the  asaignee.     Teb- 

property  is.     Stanton's  Case,  4  Ct.  of  bett  v.  U,  S.,  5  Ct.  of  C1.6(^. 

Cl.  456.  8.   U.  S.   R.   S.,  4  1073,  provides  for 

All  who  have  joint  Interests  should  the  dismissal  of  the  petition  where  the 

join.    Haleo.  U.  S.,  Dev.  Ct.  ofCl.  137.  allegations  as   to  true   allegiance   and 

When   their  interests  are    separate,  voluntary  aiding,abeItIng,orgiving  en- 

they  cannot  join.     Wilson  i>.  U.   S.,    i  couragement  to   rebellion  against   the 

Ct.orCl.318.  government   (U.  S.   R.  S.,  J  1091)  are 

If  joint  owners  join,  they  may  amend  successfully  traversed  by  the  govern- 
so  as  to  ask  for  separate  judgment  on  ment. 

the  merits.    Mott   v.   U.  S.,  3  Ct.  of  "Whenever    it    is   material   In   any 

Cl.  318.  claim  to  ascertain  whether  any  person 

A  partner  cannot  Intervene  after  sev-  did  or  did  not  give  anj'  aid  or  comfort 
eralvearaof  silence  and  claim  as  his  in-  to  the  late  rebellion,  the  claimant  as- 
dividual  property  that  claimed  by  his  serting  the  loyalty  of  any  such  person 
firm  without  showing  fraud.  Bellocque  to  the  Uttiied  iS/a/ej  during  such  rebel- 
V.  y.  S.,  8  Ct.  of  CI.  493.  lion  shall  be  required  to  prove  aflirma- 

Altiiougb  one  person  Is  a  member  of  tivelv  that  such  person  did,  during  said 

two  firms,  yet  the  firms  cannot    unite  rebellion,  consistently    adhere   to   the 

In  one  petition.     Parish  f .  U.  S.,  i   Ct.  Clmittd  Slalei  and   did  give  no  aid  or 

of  01.345.  comfort   to    persons    engaged   in   said 

If  two  persons  join,  one  without  rebellioi);   and  the  voluntary  residence 

right,  the  petition  may  be  amended  by  of  any  such  person  in  any  place  where, 

sbiking  out  the  name  of  such  person,  at  any  time  during  such  residence,  the 

Molina  v,  U.  S.,  6  Ct.  of  Cl.  369.  rebel  force  or  orgonizatlon  held  sway 

The    principal    may  petition    In  his  shall  be /rfmn  _/aei'e  evidence  that  such 

own  name,  though  his  agent  in  contraci-  person  did  give  aid  and  comfort  to  said 

ing   failed   to   disclose   the   principal's  rebellion  and  to  the    persons  engaged 

name.     Or  the  petition  may  be  filed  in  therein."     U.  S.  R.  S.,  f,  1074. 

the  agent's  name    for   the    principal's  "  Aid  and  comfort,"  in  this  section  of 

use.      Ramsdell   v.  U.  S.,  3  Ct.  of  Cl.  the  Revised  Sututes,  requires  the  acts 

J08.  to  have  been  committed  with  the  in- 

Tbe  assignor  may  repudiate  an  aS'  tenlion  of  aiding  the  war.  Serving  in 
signment  void  by  statute,  and  sue  In  his  the  rebellion  was  "  aid  "  to  it.  Gross- 
own  name.   Belt's  Case,  isCt.  ofCl.92.  meyer's  Case,  4  Ct.  of  Cl.  i. 

A  married  woman  who,  by  the  law  of  The  aid  must  have  been  given  volun- 

her  domicile,    may    hold    property  In  tarily.     U.  S.  ti.  Padelford,  9  Wall.  (U. 

equity,  may  sue  in  her  own  name,  even  S.)  531. 

though    her   husband  refuses   to  be  a  Any  acts  which  assist,  countenance, 

party,  If  the  laws  of  her  domicile  allow  or  encourage,  come  within  this  section. 

such  a  suit.     Stanton's  Case,  4  Ct.  of  Bates'  Case,  4  Ct.  of  Cl.  569. 

Cl.  456.  As  to  the  proof  of  allegiance,  this  sec- 

A   state  may    s  u  c  in  the  court  of  tlon   does   not  materially   change  the 

claims.  U.  S.  r.  Louisiana,  113  U.  S.  33.  nature  of  the  proof  required  In  the  pre- 

1.  U.  S.  R.  S,  6  1073.  vlous  act.     U.  S.  v.  Padelford,  g  Wall. 

If  the  petition  is  not  verified,  a  mo-  (U.  S.)  531;  Grossmeyer's  Case,4Ct.or 

tion  to  dismiss  It  will  be  entertained.  Cl.  i. 

But  in  such  a  case  an  amended  petition  If  the  claimant  has  not  obtained   a 
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1.  Appeals. — This  subject  has  already  been  considered.' 

8.  Evidenoe. — Where  Congress  has  not  otherwise  provided,  the 
common-law  rules  govern  in  the  matter  of  evidence.'  Congress 
has,  however,  at  different  times,  made  various  modifications  by 
statutory  enactments.' 

9.  Jnd^enU. — The  object  of  the  court  of  claims  being  to  inves- 
tigate such  claims  as  are  referred  to  it  by  the  provisions  of  law,  its 

pardon,  he  must  prove  his  loyaltT.  Pat- 
I.  U.  S.,6Ct.  ofCl.40. 

:ltizenofa  loyal  state  1  __ 

presuniption  of  lojalty  to  favor  him.  the  courton  request  shouldso  framcits 

Turner  v.  U.  S.,  3  Ct.  of  CI.  4O0.  findings  as  to  put  the  question  In  the 

But  an  alien   need   not  prove   more  record.     U.  S,  ».  Pugh,  99  U.  S.  a6E. 

than  bis  neutralitj.     Rothschild  v.  U.  Ex  parit  affidavits  are  not  admiulble 

S.,  6  Ct.  of  CI.  104.     See  Hill  v.  U.  S.,  aa  depositions  in   the  court  of  claimi. 

set.  of  CI.  470.  MainT.  U.   S,  Jl   Ct.  of  CI.  54.     See 

Persons  associated  with  the  confed-  Chickasaw   Nation  v.  U.S.,  ig  Ct.  of 

-1>33. 

».  U.  S.  R.  S.,  §  1074. 
As  to  proof  of  loyaltv,  see  safra,  this 
litle,  Pleading. 

.ju,   ...,.,,,./.  u.  .J.,  .y  uL.  u.  ^..   ,jw,  The  court  of  claims  has  power  to  call 

Carlisle  I'.  U.  S.,  16  Wall.  (U.  5.)  147;  on  any  department  for  any  information 

Hayne  v.  U.  S.,  7  Ct.  of  CI.  443;  War-  or  paper  it  may  deem  necessary,  and  to 

ing  V.  U.   S.,  7   Ct.  of  CI.  501;  Arm-  use   all  recorded  and   printed  reports 

strong's  Caee,  7  Ct.  of  CI.  380.     Butsee  made   by   the  committee  of  Congress  ; 

Mills  V.  U.  S,  6  Ct.  of  CI.  153.  but  the   head  of  any   department  may 

By   complying   with   the   conditions  refuse  to  comply  with  a  call  for  informa- 

required  by  the   President's  proclama-  tion  or  papers,  if  he  considers  a  com- 

tion  of  pardon  and  amnesty,  one  was  pliance  prejudicial  to  public  interest. 

purged  of  offense  against   the    United  U.  S.  K.  S.,  {  1076. 

States.  U.  S.  v.  Padelford,  9  Wall.  [U.  The  court  cannot  authorize  the  tak- 

S.)  531;  U.  S.  u.Klein,  13  Wb11.(U.S.)  ing  of  testimony  when   it  appears  that 

12S;  Backer  v.  U.  S.,  7  Ct.  of  CI.  551;  the   facts   set  forth  in   the  claimaint's 

Hamilton  p.  U.  S.,  7  Ct.  of  CI.  444 ;  petition  do  not  furnish  ground  for  ee- 

Hardee  v.  U.  S..  8  Ci.  of  CI.  316.  lief.    U.  S.  R.  S.,  \  1077. 

An  alien  resident  is  within  the  terms  When  testimony  is  taken,  it  should  be 

of  the  proclamation  of  pardon.  Carlisle  in  the  county  where  the  witness  resides, 

r.  U.S.,  16  Wall.  (U.  S.)   147;    Green  if  it  can  be  conveniently  done.     U.S. 

V.  U.  S.,SCt.  ofCl.  413.  R.  S.,  4  1081. 

1.  See  ittfra,    this    title,    Sufreme  The  court  may  issue  subpoenas  to  re- 

Court.  quire  the   attendance  of  witnesses  in 

a.  Moore  v.  U.  S.,  91  U.  S.  370.  order  to  be  examined  before  persona 

Only  such  statement  of  facts  can  be  commissioned   to  take  testimony,  and 

taken  to  the  supreme  court  as  may  be  such   subpcenaa    shall   have   the  same 

necessary  to  enable  it  to  decide  upon  force  as  if  issued  from  a  district  court, 

the  propositions  of  law  ruled   upon  by  U.  S.  R.  S.,  4  1083. 

the  court  of  claims,  and  that  must  be  In  taltingtestimony,theWii'/«J5/«*e* 

presented  in  the  shape  of  facts  found  by  shall  be  ^ven  an  opportunity  to  file  in- 

the  court,   and  not   by  the  evidence  in  terrogatories  or  by  attorney  to  examine 

detail.     De  Groot  v.  U.  S.,5  Wall.  (U.  witnesses;  and  like  opportunity  shall  be 

S.)  ^19.  given  the  claimant,  in  cases  where  tes- 

W  here  the  court  of  claims  sends  to  timony  is  taken  on  behalf  of  the  fsj/Af 

the  supreme  court  as  part   of  its  find-  Stalei.     U.  S.  R.  S.,  i  1083. 

ings  all  the   evidence  on   which  a  fact  The  commissioner  taking  testimony 

essential  to  judgment  was  found,  and  it  to  be  used  before  the  court,  shall  ad> 

appears  that  there  was  no  legal  evidence  minister  an  oath  or  affirmation  to  the 

to   establish    such   fact,  the    supreme  witnesses  brought  before  talm.     U.  S. 

court  must  reverse.     U.  S.  v.  Clark,  96  R.  S.,  4  1084. 

U.  S.  37.  Witnesses  may  not  be  excluded  Ml 
076 
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judgments  are  framed  to  suit  the  exigencies  of  the  special  cases, 
and  have  such  force  and  effect  as  the  law  gives  to  them  in  each 
instance.' 

A  final  judgment  in  this  court  is  a  bar  to  a  suit  in  any  other 
court.* 

Interest  on  judgments  is  recoverable.' 

10.  Limltationi. — Every  claim  against  the  United  States  cogniz- 
able in  the  court  of  claims  will  be  barred,  unless  a  petition  setting 
forth  a  statement  thereof  is  filed  in  the  court  or  transmitted  to  it 
by  the  secretary  of  the  Senate  or  the  clerk  of  the  Hobse  of  Repre- 
sentatives within  six  years  after  the  claim  first  accrued,*  and  Con- 
gress alone  can  take  a  claim  against  the  United  Slates  out  of  the 

account  of  color  or  interest.     U.  S.  R.  but    no    other    disability    than    those 

S.,  (4  1078,1079;  13  St.  at  L.  485;  34  enumerated  shall  prevent  any  claim 

St.  at  L.  505.  from  beiog  barred,  nor  shall  any  of  the 

The  court  may,  at  the  Instance  of  the  said  disBbilities   operate  cumufatlvelr. 

attorney   appearing   for   the    United  As  to  the  effect  of  the  above  section. 

States,   m>ke  an    order   directing  a  see   Webb  v.  U.  S„  30  Ct.  of  CI.  493. 

claimant  to  appear  and  t>e  examined  on  The  act  of  March  3d,  18S3  (23  St.  at 

oath  before  any  commissioner   of  the  L.  4S5],  excludes  by  express  terms  the 

court   on  matters  touching  the  claim,  jurisdiction  of  the  court  of  claims  over 

U.  S.  K.  S.,  4  loSo.  claims  barred  by  any  Uw  of  the  Uiiiltd 

As  to   proof  in  Indian   depredation  Stales.     Battelle  v.  U,  S.,  11  Ct.  of  CL 

claim  cases,  see  36  St.  at  L.  8ji.  150 ;  Blair  v.  U.  S.,  21   Ct.  of  CI.  353. 

1.  As  to  the  enforcement  of  judgments  See  also  U.  S.  v.  Taylor,  104  U.  S.  331; 

in   cases   transEoitted  by  departments,  and  U.   S.  i^.  L^wton,  no  U.  S.  146, 

»eenifra,\hiatit.\e,y»rudictian—Pra-  approving    U.  S.    v.  Taylor,   104   U. 

visiams  of  the  Revised  Statutes.  S.  33i. 

Judgments  generally  are  satisfied  by  The  general  rule  that  limitation  does 

payment  out  of  any  general  approprla-  not  operate   by  its  own  force  as  a  bar, 

tion  made  by  law,  on  preaentation  to  but  is  a  defense  which  must  be  set  up, 

the   Secretary   of   the  Treasury   of  a  to  be  availed  of,  does  not  apply  to  suits 

copy  of  said  judgment,  certified  by  the  In   the   court  of  claims  against  the 

clerk  of  the  court  and  signed  by  the  government.     Finn  v.  U.  S.,  133  U.  S. 

chief  justice,  or,  in  his  absence,  by  the  337  ;  Kendall  v.  U.  S.,  14  Ct.  of  CI.  133. 

presiding  justice.     Such  payment  ope-  While  the  petition  may  be  amended 

rates  as  a  full  discharge,     u.  S.  R.  S.,  after  more  than  six  years  have  elapsed, 

f4  logo^  'OQ^-  7^'  ^^  petition  must  be  filed  within  the 

%.  U.  S.  R.  S..  f  io93;36St.  alL.  851.  six  years  after  the  claim  first  accrued. 

But  such  a  judgment  must  be  on  the  Griffin  i>.  U.  S.,  13  CL  of  CI.  357;  Dev- 

merits.     Splcerw.  U.S.,sCt.ofC1.34.  lin   -v.    U.   S.,  12  Ct.  of  CI.  366;  Cross' 

If  upon  the  meritt,  even  though  er-  Case,  4  Ct,  of  CI.  371 ;  Carter  v.  U.  St 

roneous,  it  Is  still  a  bar.     Osborne  ti.  6  Ct.  of  CI.  31 ;   Bulkely  v.  U.  S.,  8  Ct 

U.  S.,  19  WalLCU.  S.)s77.  otCl.517;  Camobell  ti.  U.   S..   n  CL 

a.  U.  S.  R.  S..  4  1090;  36  St  at  L.  of  CI.  108. 


?o4;  U.  S.  V.  McKee,   91    U.  S.   443;  The  Statute  of  Limitations  does  not 

lobbs  V.  U.  S.,  i9CtoICl.  33o;Rus-  apply   to   claims   for  the   proceeds   of 

sell  I'.  U.  Sq  ii;  Ctof  CI.  168.  captured    or   abandoned    property,   as 

4.  U.  S.  R.  S.,  ij  1069.  provided  that  those  claims  have  a  separate  period  of 

the  claims  of  married  women   first  ac-  limitation.    Tibbetta  ti.  U.  S.,  i  Ct  of 

crued  during  marriage,  and  of  Infants  CI.  169. 

first   accrued   during  minority,  and  of  The  exceptions  named  In  the  statute 

idiots,  lunatics,  insane  persons,  and  are  the  only  ones  that  can  be  allowed, 

persons  beyond  the  teas  at  the  time  the  Cross'  Case,  4  Ct  of  CI.  371. 

claim  accrued,  shall  not  be  barred  if  If  the  claimant  dies  before  the  claim 

the   petition   be  filed  in   the  court  or  accrues,  the  statute  will  not  begin   to 

transmitted,  as  aforesaid,  within  three  run  until  an  administrator  is  appointed, 

jears    after  the  disability  has  ceased  ;  Fulenweider  v.  U.  S.,  9  Ct  of  CI.  403. 
677 
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Statute  of  Limitations  by  enacting  a  law  to  that  effect.'  While  a 
claim  sent  to  the  court  of  claims  by  the  head  of  an  executive  de- 
partment, under  section  1063  of  the  Revised  Statutes,  is  not  subject 
to  the  statute,*  the  reference  of  a  claim  by  one  of  the  Houses  of 
Congress  is  so  subject.*  Under  the  Act  of  1887,  the  time  of  lim- 
itation for  suits  against  the  United  States  is  six  years.* 

11.  HiaceUaneous  Katten  of  Practice. — The  court  may  establish 
rules  of  practice.*  No  person  shall  file  or  prosecute  in  the  court 
of  claims,  or  in  the  supreme  court  on  appeal,  any  claims  in  respect 
to  which  he -or  his  assignee  has  pending  in  any  other  court  any 
suit  or  process  against  any  person  who,  at  the  time  the  cause  of 
action  alleged  in  suit  or  process  arose,  was  acting  in  respect  to  it 
under  authority  of  the  United  States.* 

Citizens  or  subjects  of  any  government  which  accords  the  citi- 
zens of  the  United  States  the  right  to  prosecute  claims  against 
such  government  in  its  courts,  are  accorded  alike  privilege  in  pros- 
ecuting claims  against  the  Untied  States  in  the  court  of  claims.' 

When  judgment  is  rendered  against  any  claimant,  the  court  may 
grant  a  new  trial  for  any  reason  which,  by  the  rules  of  common  law 
or  chancery  in  suits  between  individuals,  would  furnish  sufficient 
ground  for  granting  a  new  trial, ^  and  the  court  may,  on  motion  oa 

But  its  operation  Is  not  suspended  at 
his  death  ir  the  claim  accrued  in  his  life- 
lime.     Sierra  v.  V.  S..  9  Ct.  of  CI.  m^.  «.  U.  S.  R.  S„  4  1067. 
A  part  pajrment  of  the  debt,  there  be-  7.  U.  S.  R.  S.,  f  1068. 
ing  n    presumption  tliat  it  nag  paid  on  The  subjects  of  the  following  foreign 
account  of  t)ie  debt,  will  not  talce  the  governments  sre  accorded  such  rights: 
claim   out    of   the    statute.     U.   S.   v.  Great  Britain!  U.  S.  v.  O'Keefe,   u 
Wilder,  13  Wall.  {U.  S.)  354.  Wall.  (U.  S.)  178;  Carlisle  i/.  U.  S„  16 
1.  Palmer  v.  V.  S..  26  Ct.  of  CI.  8a.  Wall.  (U.  S.)  147.    Sti/ilterland!  Lob- 
3.  Winnisimmet  Co.  v.  U.  S.,  11  Ct,  singer  v.  U.  S.,  5  Ct.  of  CI.  687.  Italr.- 
of  CI.  319,  Ficherai'.  U,  S-.gCt.ofCl.  J54.  Prii- 
Where  a  claim  is  referred  to  the  court  jin.- Brown  v.  U.  S.,  5  Ct.  oi^  CI.   571. 
under  U,  S.  R.  S.,  ^   1063,  it  roust  ftp-  Sfaim  Molian  v.  U.  S.,  6  Ct.  of  CI. 
pear  that  it  was  presented  to  the  proper  269.    Belgium;  DeGlve  !>.  U.  S.,  7  Ct. 
department  within  six  j'ears,  or  it  will  of  Ct.  517.    France:  Rothschild  v.  U. 
be  barred,     AlcTandria,  etc.,  R.  Co.  -d.  S.,  6  Ct.  of  CI.  204;  Dauphin  v.  U.  S.,  6 
U.  S..  J6Ct.  ofCl.  317.  Ct.  of  CI.  231. 
S.  Ford  V.  U.  S.,  116  U.  S.  213.  This  Is  true,  although  such  govern- 
Where  the  House  of  Representatives  ments  deny  the  right  by  special  reser- 
sends   "   claim  to  the  court  of  claims,  vation  in  a  few  cases.  U.  S.T'.CKeefc, 
and   It   appears   that   an   action    was  11  Wall.  (U.  SO  178;  Carlisle  v.  U.  S., 
brought  before  on  the  same  claim  and  16  Wall.  (U.  S.J  147. 
dismissed  because  barred  by  the  etatute,  B.  U.  S.  R.  S.,  4  1087. 
the  court  of  claims  will  not  entertain  it,  A  delay  of  three  years  Is  sufficient 
as  the  act  under  which  submissions  are  to  preclude  a  claimant's  right  to  a  new 
authorized  excepU    claims  "  now  bar-  trial,     Figh  v.  U.  S.,  3  Ct.  of  CI.  97. 
red  by  virtue  of  the  provisions  of  any  Newly  discovered  evidence  may  give 
law   of  the    United  States "  from  tlie  the  right  to  a  new  trial.     Murphy  %'. 
court's  jurisdicUon,     Dunbar  v.  U.  S.,  U,  S.,  15  Ct.  of  CI.  117.    But  It  does 
19  Ct,  of  CI.  489.  not  If  it  could  have  been  discovered  by 
The  court  of  claims  may  entertain  a  due  diligence.     Bramhall   v.   U,  S,,  6 
claim,   though   the   secretary   of  the  Ct.  of  cl  23S;  Garrison  r.  U.  S.,  1  Ct. 
proper  department  has  disallowed  it  as  of  CI.  382 ;  Armstrong  v.  U,  S,,  6  Ct, 
stale.     Brinsmade  v.  U.  S.,  i  Ct.  of  CI.  of  CI.  32^;  Oeeson  v.   U.  S.,  6  Ct  of 
III.  Ci.  227. 
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behalf  of  the  Untied  States,  grant  a  new  trial,  and  stay  payment  of 
judgment  at  any  time  while  the  claim  is  pending,  or  within  two 
years  next  after  final  disposition  of  the  case,  upon  such  evidence 
as  shall  satisfy  the  court  that  fraud  or  wrong  or  injustice  had 
been  done  the  United  States.'^ 

While  the  court  of  claims  cannot  delegate  its  powers,  yet  it 
may  refer  cases  with  complicated  accounts  and  facts  to  a  special 
commissioner  to  state  accounts,  marshal  assets,  and  adjust  losses, 
and  the  judgments  thus  rendered  are  considered  the  result  of  the 
deliberation  of  the  court,  and  not  of  the  commissioner  alone  * 

TIL  COTOT  OF  PUT&TB  LABS  Cladis— 1.  Aathorlty  and  Organi- 
ntion. — This  court  was  established  by  Act  of  March  3d,  1891,  for 

An  error  of  taw  which  is  a  ground  firmance  filed.     B*  f,  U.  S.,  16  Wall. 

for  appeal,  cannot  give  a  right  to  a  new  (  U.  5.)  699. 

trial,  merely  because  the  appeal  is  more  The  "  injustice"  in  thissectionineaD* 

Inconvenient.     Ealer  v.  U.  S.,  5  Ct.  of  such   aa   is  discovered  after  judgment 

CI.  708.      Neither    will    a    new  trial  be  rendered,  and  not  such  as  results  from 

^nted   because  the  amount  involved  judicial  error.     Child  v.  U.  S.,  6  Ct.  o( 

IE  too  BmaU  to  allow  an  appeal.    Deeson  CI.  ^. 

V.  U.  S.,  5  CL  of  CI.  3J7.  A  motion   c 

If  the  court  of  claims  faaa  jurtsdic-  Slatrs  need  n< 

tion  in  a  case,  when  tt  determines  that  two  jeara.     Bellocq  v.'V.  S.,  13  Ct.  of 

a  motion  for  a  new  trial  was  made  In  CI.  195. 

time,  or  not,  its  decision  is  not  review-  A  new  trial  will  be  granted  for  new 

able.     Young  v.  U.  S.,  95   U.  S.  641 ;  evidence  when  friHia  facie  sufficient. 

U.  S.  f.  Crussell,  11  Wall.  (U,  S.)  175.  Tait  v.  U.  S.,  jCt.  of  0,638;  Ayersv. 

E*  farte  testimony   admitted   on   the  U.  S.,  c  Ct.  of  CI.  713;  Douglas  v.  U. 

hearing  of  amotion  Is  sut!icient  to  war-  S.,  11  Ct.  of  CI.  655. 

tant  the  granting  of  a  new  trial.     Ayers  A  motion  for  a  new  trial  on  behalf  of 

■V.  U.  S.,  92  U.  S.  41.  the  United  Slatci  may  be  made  while 

A  new   trial   may  be   granted   after  an  appeal  is  pending  in  Che  supreme 

appeal.    Bx  f.   Russell,    13   Wall.   (U.  courtjand.unless  the  motion  isgranted 

S.)  664;  £x  f.  U.  S.,  16  Wall.  (U,  S.)  and  a  new  trial  ordered,  that  court  will 

699.  not  dismiss  the  appeal  because  of  the 

No  new  trial  will  be  granted  for  evi-  motion.     U.  S.  v,  Ayers,  9  Wall.  (U.  S.) 

dence  merely  cumulative.     Silvey  u.  U.  608  ;  U.  S.  v.  Young,  94  U.  S.  358. 

S.,  7Ct.  of  CI.  305;  Payan  u.  U.S.,  15  A   new   trial   will   be   granted   the 

Ct.  of  CI.  56.     Nor  for  the  court's  omis-  United  Stales  on  motion.  If  it  appears 

sion  to  find  a  fact  which  would  not  con-  prima  facie  that  wrong  has  been  done 

trol  other  evidence  in  the  case.     Rhine  the  government,     Douglas  w.  U.  S^  1 1 

V.  U.S..  ijCtofCl.  sg.     Nor  because  Ct.  of  €1.655;  Tait  v.  U.  S.,  5  Ct  of 

the   attorney  was  not  apprised  by  hia  CI.  638;  Ay'ere  v.  U.  S.,  5  Ct.  of  CI. 

client  of  material  evidence.   Armstrong  711. 

■V.  U.  S.,  6  Ct  of  CI.  326.  But  a  new  trial  will  not  be  granted 

1.  But  until  an  order  is  made  staying  to  the  Uniifd  Stales,  because  certain 
the  payment  of  the  judgment,  it  will  be  evidence  which  was  not  considered  ma- 
payable  as  provided  by  law.  U.  S.  R.  terial  was  not  offered  at  the  first  trial. 
S..  4  1088.  Ford  -0.  U.  S.,  18  Ct.  of  CI.  70. 

"  Final  disposition  "  in  this  section  If  one  motion  has  been  denied,  a  sec- 
means  final  determination  on  appeal,  if  ond  motion  based  on  the  same  grounds 
an  appeal  is  taken;  if  none  is  taken,  wiU'not  be  considered.  Child  v.  U.  S., 
then  its  final  determination  by  the  court  6  Ct.  of  Ct.  44. 

ofclaims.     .fn /.  Russell,  13  Wall.  (U.  3.  Intermingled  Cotton  Cases,  92  U. 

S.)664.  S.  651. 

The  new  trial  may  be  granted  within  A    reference    is    permissible    where 

two  years  after  the  "  final  disposition,"  several  seek  to  recover  the  proceeds  of 

even  though  the  court's  judgment  has  property  from  a  common  fund.     Per- 

beea  affirmed,  and  the  mandate  of  at-  sons  v,  U.  S.,  to  Ct.  of  CI.  503. 
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the  settlement  of  disputes  as  to  certain  private  titles  to  land 
claimed  under  Spanish  or  Mexican  grants  within  the  Territories  of 
New  Mexico,  Arizona,  and  Utah,  and  the  States  of  Nevada,  Colo- 
rado, and  Wyoming.  The  court  by  the  terms  ol  the  act  will  cease 
to  exist  Dec.  31st,  1895.^ 

2.  Offloen — a.  Judges. — The  court  consists  of  a  chief  justice 
and  four  associate  justices,  who  must  be,  when  appointed,  citizens 
and  residents  of  some  of  the  states  of  the  United  States.  They  are 
appointed  by  the  President,  to  hold  office  until  Dec.  3i3t,  1895, 
Any  three  of  them  constitute  a  quorum.  Each  of  them  has  power 
to  administer  oaths  and  affirmations.' 

b.  Clerks. — The  court  appoints  a  clerk  and  a  deputy  clerk." 

c.  Marshals. — ^The  court  does  not  have  a  special  marshal,  but 
the  duty  is  imposed  by  law  upon  the  United  States  marshal  for 
any  district  or  territory  in  which  the  court  is  held,  to  serve  its 
process  and  to  attend  court,  when  directed  by  it  to  do  so,  either 
in  person  or  by  deputy,* 

d.  Attorneys  —  (i)  Of  the  Government.  —  The  President  is 
directed  and  empowered  to  appoint,  with  the  advice  and  consent  of 
the  Senate,  an  attorney  to  represent  the  United  States  in  the  court.* 

(2) — Of  Private  Suitors^ 

e.  Other  Officers, — The  court  appoints  also  a  stenographer 
and  a  Spanish  interpreter.^ 

8,  Beats  and  Terms.— ^Such  sessions  shall  be  held  as  shall  be  need- 
ful for  the  purposes  of  the  organization  of  the  court.  Notice  of 
the  times  and  places  must  be  given  by  publication  in  both  Eng- 
lish and  Spanish  in  one  newspaper  published  at  the  capital  of 
the  state  or  territory  where  the  court  is  to  be  held,  once  a  week 
for  two  consecutive  weeks,  the  last  of  which  publications  shall  be 
not  less  than  thirty  days  next  preceding  the  time  of  the  session. 
Adjournments  may  be  made  from  time  to  time  without  publica- 
tion. The  court  may  sit  within  the  States  of  Colorado,  Wyoming, 
and  Nevada,  and  in  the  Territories  of  New  Mexico,  Ariaona,  and 
Utak.^ 

1.  16  St.  at  L.  854, 4^8,19.  ABtothe  United  Slates  aevA  not  verify  bjr  oath 

method   of  Bettlement    of   title  under  everj  application  or  motion  made  by 

these  grants  previous  to  the  act,  see  FoG'  him  to  the  court  or  a  judse  thereof. 

ter's  Federal  PracOce  (2d  ed.),^  459.  B.  Court   ot    Private     Land   ClafmB 

a.  36  St.  at  L.  S54,  4  1.  provides  that  Rule  No.  i,  provides  that,  "The  clerk 

the  salary  of  each  shall  be  (5,000  per  shall  keep  a  roll  of  Bttomeya ;  anj  at- 

j'ear,   paj-able  monthlj,  and   that   the  tornej   who  in   a   member  of  the  Su- 

government   shall   reimburse  them  for  preme  Court  of  the    Vnilrd  Stalei,  or 

necessary  traveling  and  other  personal  any  circuit  court  of  the  United  Statet, 

eipenees  while  engaged  in  the  perTomi-  or  of  the  highest  court   of  the  state  or 

ance  of  their  duties,  terrilorjr    <n   which  he   resides,   shall, 

S.  16  St  at  L.   854.     The   duties  of  upon  exhibiting  hiscertiflcate  of  admis- 

the  clerks  are  speciBed  in  the  Court  of  eion  to  the  clerk,  lie  entitled  to  have  his 

Private  Land  Claims  Rule  No.  i.  nameentered  upon  the  roll  of  attomeva, 

4.  36  St.  at  L.  S54.  4  I .  and  to  appear  in  Rnr  cause  pending  be- 

B.  36  St  at  L.  854,  4  T .  fore  the  court." 

Court  of   Private  Land  Claims  Rule  T.  36  St  at  L.  854,  {§  i,  1. 

No.  7,  provides  that  the  attorney  for  the  S.  36  St  at  L.  854,  \  t. 
680 
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4.  Jnriadiotion. — The  jurisdiction  of  the  court  embraces  the 
consideration  of  private  claims  to  land  derived  from  Spanish  or 
Mexican  grants,  concessions,  warrants  or  surveys,  which  the  United 
States  are  bound  to  recognize  and  confirm  by  treaty  with  Mexico. 
Such  lands  must  He  within  the  States  of  Nevada,  Colorado,  or  Wy- 
oming, or  the  Territories  of  New  Mexico,  Arizona,  or  Utah.  It 
thus  extends  to  five  classes  of  cases : 

First.  Proceedings  in  regard  to  titles  not  confirmed  by  act  of 
Congress  at  the  date  of  the  passage  of  the  act,  or  otherwise  finally 
decided  and  made  complete  and  perfect.* 

Second.  Proceedings  in  regard  to  titles  which  were  complete 
and  perfect  at  the  time  the  United  States  acquired  sovereignty.* 

Third.  Proceedings  brought  on  request  of  the  head  of  the 
department  of  public  justice,  on  the  ground  that  the  same  are  in 
his  opinion  required  by  the  public  interest  or  the  rights  of  other 
claimants.' 

Fourth.  Claims  under  grants  for  the  establishment  of  cities, 
towns  or  villages  by  the  Spanish  or  Mexican  government.* 

Fifth.  Proceedings  against  the  United  States  by  claimants  of 
lands  decreed  to  claimants,  but  previously  sold  to  other  persons, 
to  recover  the  value  of  such  lands.* 

But  the  jurisdiction  is  subject  to  certain  limitations  :  the  title 
must  have  been  lawfully  derived  from  the  Spanish  or  Mexi- 
can government ;  the  court  must  not  interfere  with  just  Indian 
titles;  it  may  not  ordinarily  confirm  grants  to  mines  of  precious 
metals;  it  may  not  affect  rights  allowed  by  Congress;  it  may 
not  affect  rights  between  individuals  ;  its  decrees  do  not  operate 
to  make  the  United  States  liable ;  they  merely  release  whatever 
claim  it  may  have  ;  nor  may  they  confirm  incomplete  grants  for 
more  than  eleven  square  leagues  of  land  ;  they  cannot  confirm 
unless  all  the  conditions  of  such  grants  have  been  complied  with.* 
Acting  within  the  above  jurisdiction  and  limits,  the  court  may 
determine  all  questions  of  title,  location,  extent,  and  boundaries.^ 
Suits  are  to  be  brought  in  the  state  or  territory  where  the  land  is 
situated  ;  if  no  regular  session  is  held  in  a  state  or  territoiy,  suit 
may  be  brought  in  such  places  as  the  rules  may  designate.^ 

Suits  involving  lands  in  Wyoming,  Nevada,  Arizona,  or  Utah 
may  be  brought  at  either  of  the  places-where  regular  terms  are 
held» 

fi.  Practice  and  Frooednre. — The  court  may  issue  any  process 
necessary  to  the  transaction  of  the  business  of  the  court  and  may 
adopt  necessary  rules  and  regulations.*®  It  has  the  powers  of  a 
circuit  court  to  preserve  order,  secure  attendance  of  witnesses, 
and  punish  contempts. 

1.  a6  St.  at  L.  854,  4  6, 

a.  36  St.  at  L.  854,  j  8. 

5.  36  St.  at  L.  854,  j  8. 

4.  3^  SC  at  L.  854,  I)  1 1.  had  to  Rules  of  Court  of  Private  t 

B.  z6  St.  at  L.  B54,  4  14.  Claime,  Rule  No.  1. 

••  WS  St.  at  L.  854,  4  13.  10.  j6  St.  at  L.  854,  I,  1, 
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The  judge  in  vacation  may  grant  orders  for  taking  testimony 
and  dispose  of  interlocutory  motions.* 

Proceedings  begin  with  a  petition  and  correspond  as  nearly  as 
may  be,  both  as  to  procedure  and  pleading,  with  the  equity  prac- 
tice of  the  United  Slates.*  For  the  relief  granted,  the  form  of  de- 
cree and  minor  matters  of  practice,  reference  is  had  to  the  act  and 
the  rules  of  the  court, 

Tm.  COUKTS  07  THE  TESBITOBIES  AHD  OF  THE  DnTBIOT  OF  COLTTM- 
BIA — (See  Courts,  vol.  4,  p.  461). — These  are  not  strictly  courts 
of  the  United  States  nor  a  part  of  the  federal  judicial  system. 
The  territorial  courts  are  organized  by  Congress  in  pursuance  of 
the  power  possessed  by  it  of  making  all  needful  rules  and  regu- 
lations respecting  the  territories  belonging  to  the  United  States? 

The  supreme  court  of  \.\ic  District  of  Columbia  is  a.  special  court, 
created  to  exercise  certain  limited  jurisdiction. 

The  jurisdiction  of  these  tribunals  is  regulated  by  a  lat^e  num- 
ber of  statutes  of  limited  application. 

mnTES  STATES  KAASHALS. — See  Sheriffs,  vol.  22,  p.  564. 

UNIV£BSITI£S  AM)  COLLEGES.— (See  Education,  vol.  6,  p. 
158;  Schools,  vol.  21,  p.  748;  Taxation,  vol.  25,  p.  165.) 

1.  Definition,  681.  VI.  DooatioDB    and    SubBcriptlona, 

II.  PoundationandLe^lative  Con-  692. 

lrol,683,  I,  Govtrnment  Aid,6qi. 

III.  Visitation,  685.  3.  Subscriflions  (See  also   Svb- 

IV.  Powera,  686.  scriptions,  vol.  34,  p.  316), 
V.  AdtniBBlou  and  Oovemment  of  693. 

Students,  689.  VII.  Dissolution,  693. 

I.  DefihitiOS. — A  university  is  an  institution  of  higher  learn- 
ing consisting  of  an  assemblage  of  colleges  united  under  one  cor- 
porate organization  and  government,  affording  instruction  in  the 
arts,  sciences,  and  the  learned  professions,  and  conferring  degrees. 
A  college  is  an  organized  assembly  or  collection  of  persons  estab- 
lished by  law,  and  empowered  to  co-operate  for  the  performance 
of  some  special  function,  or  for  the  promotion  of  some  given  ob- 
ject, which  may  be  educational,  political,  ecclesiastical,  or  scien- 
tific in  its  character.* 

1.  36  St.  at  L.  854,   4  11;  Court  of  Theexpreesion  '*  courtB  of  the  United 

Private  Land  Claims  Rules  Nofi.  4,  5,  6.  Slales,"   in  the  act  of  Congress  pro- 

>.  16  St.  at  L.  854.  44  6.  7.  vidlng  that  in  the  courts  of  the  United 

3.  Clinton  i'.  Eiiglebreckt,  13  Wall.  Stales  no  witness  shall   be  excluded, 

(U.   S.)   434;   American    Ins.   Co.  v.  etc.,  because  a  party  or  interested,  does 

Canter,  i   Pet.  (U.  S.)  545.    Curtis  on  not  include  the  courts  of  a  territory. 

Jurisdiction  of  United   Slates  Courts,  Good  v.  Martin,  95  U.  S.  90. 

p.  93.  *.  Blade's  L.  Diet. 

Territorial  courts  are  not  courts  of  A  college,  in  English  Ian,  is   a  civil 

the  United  Stalei  within  the  meaning  corporation,   company,   or    society   of 

of  the  Constitution  of  the  United  Slates,  men.  having  certain  privileges  and  en- 

The  stale  courts,  and    not  the  federal  dowed  with  certain   revenues,   founded 

courts,   will   be   the  successors  of  the  by   roval   license.     An   assembli^e   of 

territorial  courts  on  the  admission  of  several  of    these    colleees  is  called    a 

the  territory  to  the  union  aa  a  state,  "university."     Black's  L.  Diet. 

Beatty  v.  Ross,  i  Fla.  331.  "  In  American  law,  a  college  is  an  in- 
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TL  TmnrSATIOV  An  IseuiATtvE  ConBOt.  —  Universities  and 
colleges  may  be  founded  wholly  by  the  state,  in  which  case  they 
are  public  corporations  subject  to  the  control  of  the  legisla^ 
ture ;  '  or  they  may  be  founded  by  private  donations,  aided  or 
unaided  pecuniarily  by  the  government,  when  they  are  pri- 
vate  corporations,  over  which   the  legislature  has  no  control,' 


itltution  of  learning,  where  youth  are 
instructed  in  the  higher  branches.  Col- 
leges are  usually  incorporated  and  en- 
dowed, and  enjoy  certain  privileges 
t anted  them  by  charter."  Rap.  & 
iw.  L.  Diet. 

The  asBemblage  of  the  cardinal*  at 
Rome  is  called  a  college.  The  body  of 
presidential  electors  is  called  the  elec- 
toral college,  although  the  whole  body 
never  comea  together.     Bouv.  L.  Diet. 

Where  a  turnpike  road  was  authorized 
to  be  laid  out  from  Bowdoin  College,  it 
was  held  that  by  Bowdoin  College  ' 


:□  erect  sui tabic  buildings  to  i 
date  the  students,  their  instructors  and 
governors.  The  word  ''college"  Is 
more  naturally  applied  to  the  place 
where  a  collection  of  Ktudents  is  con- 
templated, than  to  the  hall  or  other 
buildings  intended  for  their  accommo- 
dalton.  Stanwood  v.  Peirce,  7  Mass.  458. 

■edlcal  OoUafB.— A  medical  college 
is  not  embraced  within  the  terms  "  liter- 
aiy  or  scienti&c  college  or  university." 
People  v.  Gunn,  96  N.  Y,  31 J ;  6  Am. 
<si  Eng.  Corp.  Cas.  5S4. 

A  law  treating  "  of  the  powers  and 
duties  of  the  trustees  of  colleges,"  was 
held  to  apply  only  to  literary  institu- 
tions, to  the  exclusion  of  scnools  for 
teaching  special  sciences,  such  as  medi- 
cine. People  V.  Albany  Medical  Col- 
lege, a6  Hun  (N.  Y.)  348. 

1.  University  of  Ala.  v.  Winston,  5 
Stew.  &  P,  (  Ala.)  15  ;  University  of  N. 
Car.  V.  Maultsbj,  8  Ired.  Eq.  (N.  Car.) 

m- 

In  Head  v.  University  of  Mo.,  47 
Mo.  330,  Currier,  J.,  said:  "The  uni- 
versity ia  clearly  a  public  institution, 
and  not  a  private  corporation.  It  was 
established  by  an  act  of  the  legislature, 
which  act  commits  the  government  of 
the  institution  to  a  board  of  curators. 
The  curators  were  not  named  In  the 
act,  but  provision  was  made  for  their 
election  by  a  joint  vote  of  the  Senate 
and  House  of  Representatives.  They 
were  removable  at  the  pleasure  of  the 
l^slature,  and  had  no  power  to  ap- 
point their  successors.    There  are  no 


named  grantees  in  the  act,  and  con- 
sequently no  parties  either  to  accept 
or  reject  the  grant.  In  a  word,  the 
state  entered  into  no  compact  with  pri- 
vate parties.  The  state  established  an 
institution  of  its  own,  and  provided  for 
lis  control  and  government,  through  Its 
own  agents  and  appointees.  The  act 
creating  the  institution,  declares  that  a 
■university  is  hereby  instituted  in  this 
state,  the  government  whereof  shell  be 
vested  in  a  board  of  curators.'  The  uni- 
versity is  then  declared  a  '  corporation 
and  body  politic '  and  invested  with 
certain  power*.  These  powers  are 
given  Into  the  hands  of  a  board  which 
was  made  subject  to  the  pleasure  of  the 
legislature.  This  is  not  the  way  in 
which  a  private  corporation  Is  brought 
into  being  and  endowed  with  corporate 
franchises.  A  private  corporation  in- 
volves the  idea  of  private  parties  and 
private  rights.  No  such  parties  or 
rights  were  concerned  in  the  institution 
of  the  Universitv  of  the  State  of  Mia- 
loari.  By  establishing  the  university 
the  state  created  an  agency  of  its  own, 
through  which  it  proposed  to  accom- 
plish certain  educational  objects.  In 
fine,  11  created  a  public  corporation  for 
educational  purposes — a  state  univer- 
sity." See  also  Weary  v.  State  Univer- 
sity, 42  Iowa  335. 

As  the  California  constitution  de- 
clared that  the  University  of  California 
should  continue  in  the  form  and  char- 
acter prescribed  by  certain  acts  then 
in  force,  any  attempt  by  the  legislature 
to  transfer  the  control  of  the  Hastings 
Law  School  after  its  joinder  with  the 
university,  is  unconstitutional.  Peo- 
ple V.  Kewen,  69  Cal.  ii;. 

In  SnslaDd. —  Blackstone  classes  the 
English  universities  as  lay  corpora- 
tions, and  the  colleges  In  and  out  of 
the  universities  as  eleemosynary  corpo- 
rations.    I  Bl.  Com.  471. 

3.  Dartmouth  College  f.  Wood- 
ward, 4  Wheat.  (U.  S.)5i8;  State  v. 
Adams,  44  Mo.  t,-jo\  Louisville  v. 
University  of  Louisville,  15  B.  Moo. 
(Kt.)  643, 

Because  a  corporation  is  established 
for  purposes  of  getleral  charity,  or  for 
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save  under  the  reservations  in  the  charter  or  act  of  incorporation.' 

education  generally,  does  not,  per  se 

make  It  a  public  corporation,  liable  U  _ 

tbe  control   of  the  le^stature.     Dart-  Wamberale  v.  Oranee   Humane  Soc, 

mouth  College  v.  Woodward,  4  Wheat.  84  Va.  446 ;  38  Am.  &  Eng.  Corp.  Caa. 

(U.  S.)  518.     In  thU   celebrated  case,  83.     And  *ee  Prince   WillJamB   School 

it  was  held   that  the  charter  granted  Board  v.  Stuart,  80  Va.  69. 

to  Dartmouth   College  by  the  British  Ifa  medical  locietj,  pursuant  to  an 

crown  wa*  a  contract,  and  that  an  act  act  of  the  legislature,  organize!  a  medl- 

of  the   Nttu    Hampshire   legislature  cal  college  and  maintains  It  gome  veart, 

altering  the  charter  In  a  material  re-  an  act  of  the  legislature  separatelj  in- 

•pect  without  the  consent  of  the  cor-  corporating  the  college  and  vesting  In 

poratlon,  was  an    impairment  of   the  it,  without  the  consent  of  the   medical 

obligation  of  aucb  contract  and  uncon-  society,  all    the    rights,    powers,   and 

stitutionat.  dutlea  formerly  vested  in  the  medical 

The   legislature    has    not    an   unre-  society,   is   unconstitutional.     State  v. 

strained  i>ower  of  legislation  over  char-  Hejward,  3  Rich.  (S.  Car.)  389. 

ters  granted  to  corporations  for  educa-  In  California,  an  application  for  an 

tional  purposes,  though  a  part  of  the  order  to  incorporate  a  college,  under 

funds  be  granted  by  a  city  or  local  pub-  the  Act  of  1850,  will  not  be  allowed 

lie,     LouIbvIIIc  v.  University  of  Ixiuis-  when  the  subscriptioDs  of  real  estate 

ville,  15B.  Mon.  (Ky.)  64a.  fail   to   define  the   boundaries  of   the 

That  a  college,  merelv  because  it  re-  land   to   be   given.     In   re  California 

ceivee  a  charter  from  the  government,  College,  i  Gal.  319. 

though  founded  by  private  benefactors.  Adoption  of  CoUog«  aa  Btato  Initltii- 

is  not  thereby  constituted  a  public  cor-  tlon. — Where  the  legislature,  in  provid- 

poration  controlled  by  the  government,  ing  for  a  college,  the  leading  object  of 

Is  clear  beyond  any  reasonable  doubL  which  should  be  to  teach  such  branches 

Allen  -v.  McKeen,  I  Sumn.  {U.  S,)  376;  of  learning  as  are  related  to  agriculture 

Phillips  V.  Bury,  I  Ld.  Raym.  8.  and  the  mechanical  arts.  In  compliance 

In  Atty.  Gen'l  v.  Pearce,  3  Atk.  87,  with  the  provisions  of  the  act  of  Con- 
Lord  Hardenicke  said  :  "The  charter  gress  granting  public  lands  to  the  sev- 
of  the  Crown  cannot  make  a  charity  eral  states  and  territories  which  might 
more  or  less  public,  but  only  more  per-  provide  colleges  for  that  purpose, 
manent  than  It  would  otherwise  be."  passed  July  3d,    1862,   designated   and 

"An  eleemosynary  corporation  Is  a  adopted  a  corporation  formed  for  liter- 
private  charity  constituted  for  the  per-  ary  purposes  to  hold  property  in  trust 
Cial  distribution  of  the  alms  and  for  a  religious  association,  at  the  agri- 
nty  of  the  founder.  In  this  class  ricullural  college  of  the  state,  In  which 
are  ranked  hospitals  for  relief  of  poor,  all  students  should  be  Instructed  in  ac- 
stck.and  Impotent  persons,  and  colleges  cordance  with  the  requirements  of  said 
and  academies  established  for  the  pro-  BctorCongresB,andthecorporatlonac- 
motion  of  learning  and  piety,  and  en-  cepted  such  designation  and  adoption, 
dowed  with  property  bv  public  and  in  pursuance  of  a  requirement  of  the 
private  donations."  i  Kent's  Com.  legislature,  it  was  held  that  the  rela- 
(3d  ed.),  ti  13,  p.  174.  tlons  of  the  corporation  to  the  religious 

The  Normal  University  of  Normal,  association  were  not  thereby  changed ; 

Illinois,  is  a  private  eleemosynary  cor-  that  the  state,   in  consequence  of  such 

K ration,  not  a  state  Institution,  and  a  act  and  acceptance,  was  not  authorised 

jislatlve  act  directing  It  to  reconvey  to  alter  the  charter  of  the  corporation, 

■  portion   of  Its   land   to   the  original  or  interfere  with  the  right  of  the  asso- 

grantor,   is  unconstitutional,  as  taking  elation  to  manage  property  conveyed 

the    property  without  due  process   of  to    the    former,    as    provided    in    the 

law.     State  Education  Board  i^.  Bake-  charter;  and   that   the  designation  of 

well,  133  111.  339.  the  corporation  as  such  college  neither 

But  where  a  person  bequeathed  his  created  a  new  entity  nor  changed  Its 

estate  for  the   education  of  poor  chll-  character   as   trustee    of  the   proper^ 

dren.  It  washeld   dedicated   to  public  held  by  it  for  the  benefit  of  the  aModa- 

uses,  and   that  a  society  incorporated  lion.     Li^ett  v.  Ladd,  17  Oregon  89; 

for  the    purpose  of  administering  the  37  Am.  &  Eng.  Corp.  Cas.  406. 

fiind  was  a  public  corporation,  whose  1.  See  MaHer  of  McGraw,   lit    N. 

charter  might  he  revoked  and  whose  Y.  66. 
664 
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m  TMlATKHf. — Every  founder  of  an  eleemosynary  corpora- 
tion, and  his  heirs,  have  a  right  to  visit  and  inquire  into  and  cor- 
rect all  the  irregularities  and  abuses  which  may  arise  in  the  course 
of  the  administration  o{  its  funds,  unless  he  has  conferred  the 
power  upon  some  other  person.  The  power  of  visitation  is  not 
a  power  to  revoke  the  gift,  to  change  its  uses,  or  to  divest  the 
rights  of  the  parties  entitled  to  the  bounty.  It  is  a  mere  power 
to  control  and  arrest  abuses  and  to  enforce  a  due  observance  of 
the  statutes  of  the  charity.*  But  the  founder  may  part  with  his 
visitatorial  power  and  vest  it  in  other  persons,  and  when  he  does  so, 
they  exclusively  succeed  to  his  authority.  No  technical  terms 
are  necessary  to  assign  over  or  vest  the  visitatorial  power ;  it  is 
sufficient  if,  from  the  nature  of  the  duties  to  be  performed  by  the 
particular  persons  under  the  charter,  it  can  be  inferred  that  the 
founder  meant  to  part  with  it  in  their  favor,  and  he  may  divide  tt 

Charters  ma^  be  altered,  modified,  or  poration,  and  this  power  1b  not  changed, 

amended  in  all  cases  where  the  power  varied,  or   modified   bj  contracts  for 

to  do  Eo  is  reserved  in  the  charter  or  in  gcholarshipB  made  with  the  trustees  of 

some   antecedent   general    law,    and  a  one  of  the  colleges,  prior  to  the  consoll- 

provision  in  a  charter  that  it  shall  not  datlon.  Pennsylvania  College  Ca«eB,  13 

be  altered  in  any  other  manner  than  by  Wall.  (U.  S.)  190. 

act  of  the  legielature,  is  equivalent  to  1.  Allen  v.  McKeen,  l    Sumn.   (U. 

an  express  reservation  to  the  state  to  S.)  176. 

make  an/   alterations  in   the    charter  In  Philips  v.  Bury,  2  T.  R.  351,  Lord 

which  the   legislature  may   deem    ex-  Holt  said:  "The  viEitatorial  power  Is 

pedient.     Pennsylvania  College  Cases,  an   appointment   of  law,  and   ariseth 

13  Wall.  (U.  S.)  190.  from   the  property   which  the  founder 

An   act  amending  the  charter  of  a  had   In  the  lands  assigned   lo  support 

colle^,  of  which  the  slate  was  an  equal  the  charity,  and  as  he  Is  the  author  of 

joint   owner,    hy    providing    that    the  the  charity,  the  law  gives  him  and  his 

1__    _r  ,._   , J    — J  heirs  a  visitatorial  power;  that  is,  an 

authority  to  inspect  the  accounts  and  to 

.     ,                              _  regulate  the  behavior  of  the  members 

bad  previously  been  elected  by  the  pri-  that  partake  of  the  charity,  for  it  Is  fit 

vate  stockholders,  is  not  an  interference  the   memtwrs   that  are   endowed,  and 

with   contractual,   vested,   or  constitu-  that  have  the  charity  bestowed  upon 

tional  rights  of  the  private  stockholders;  them,  should  notbelell  to  themselves 

and  the  fact  that  the  charter,  as  origi-  (for  divisions  and  contests  would  arise 

nally  granted,  was  amended  by  an  act  amongst  them  about   the   dividend  of 

making  Che  state  an  equal  joint  owner,  the  charity),  to  pursue  the  intent  and 

and  providing  that  four  of  the  eleven  design  of  him  who  bestowed  it  upon 

trustees  be  state  ofUcers.  and  that  seven  them." 

be  elected  by  the  stockholders,  does  The  visitors'  power  may  be  limited 
not  prevent  a  subsequent  amendment  by  the  founder,  but  though  limited  to 
changing  the  number  of  trustees  and  certain  times,  they  may  visit  whenever 
providing  that  the  majority  of  them  called  in.  St.  John's  College  «.  Tod- 
coneist  of  certain  state  officers,  the  Ington,  i  Burr.  158;  I  Ld.  Ken.  441. 
legislative  right  to  amend  or  repeal  the  The  power  to  interpret  statutes  con- 
charter  having  been  reserved  in  the  stitules  a  visitor,  and  it  is  incidental  to 
general  law  under  which  the  college  the  office  to  hear  complaints.  Rex  v. 
was  incorporated.  Jackson  v.  Walsh,  75  Ely,  1  W.  Bl.  85.  They  are  not  tied 
Md.  304  ;  37  Am.  &  Eng.  Corp.  Cas.  51.  up  to  any  particular  forms,  norare  they 

L*sliUtlTe  power  to  OonsoUdAte  Obl-  liable  to  prohibition  for  irregularity  in 

]e(ec. — The   legislature   may,   where  their   proceedings  or  Informality    in 

power  to  alter  a  charier  has  been  re-  their  acts,  but  only  for  want  o(  jurisdic- 

served   or   the   Institutions  consent,  don.     Ely  ii.  Bentley,  3  Bro.  P.  C.  320. 

*  ■ "  '  "      colleges  into  one  cor-  They  need  not  hear  parol  evidence  on 
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among  various  persons  or  subject  it  to  any  modification  or  con- 
trol by  the  fundamental  statutes  of  the  foundation.*  If  the  visi- 
tor refuses  to  receive  and  hear  an  appeal,  the  court  will  grant  a 
mandamus  to  compel  him,*  but  it  cannot  afterward  review  his 
decision.' 

IV.  POWXES. — While  a  university  or  college  can  do  no  act  for 
which  authority  is  not  specifically  or  impliedly  granted  in  its 
charter  or  act  of  corporation,*  yet  it  may,  under  the  general 
powers  conferred  upon  it,  make  by-laws  and  regulations  for  the 


an  appeal.  It  Is  sufHctent  if  they  re- 
ceive the  grounds  of  the  appeal,  and 
-J  It,  in  writing.     Rei  o. 


El' 


ly,  a  T.  i 
Where  a 


.  »90. 


Where  a  university  it  incorporated  by 
charter  under  a  visitor,  all  matters  re- 
lating to  the  internal  management  of 
the  aeiaus,  as  to  passing  resolutions, 
holding  examinations,  conferring  de- 
grees, etc.,  are  under  the  exclusive  con- 
trol of  the  visitor,  a  court  of  law  or 
equity  having  only  jurisdiction  with 
respect  to  matters  out  of  the  house,  ae 
between  the  university  and  third  per- 
sons. Thomson  v.  University  of  Lon- 
don, 33  L.  T.  Ch.  6is ;  lO  Jur.  N.  s:  669 ; 
10  L.  T.  N.  S.  403;  13  W.  R.  733. 

In  Bracken  v  William  and  Mary  Col- 
lege, I  Call  (VaO  161 ;  3  Call  (V«.)  573, 
it  was  held  that  a  sUtute  of  the  vieitor^s 
discontinuing  a  grammar  school  con- 
nected with  the  college,  and  putting 
down  the  professors!) ip  connected 
therewith,  and  atmlishing  the  salary  of 
the  professor,  was  valid. 

1.  Dartmouth  College  v.  Woodward, 
4  Wheat.  (U.  S.)  675;  Philips  v.  Bury, 
a  T.  R.  3sa. 

The  visitatorial  power  is  a  heredita- 
ment founded  in  property  and  valuable 
in  the  intendment  of  law ;  and  where 
it  is  vested  in  trustees,  there  can  tie  no 
emotion  of  them  from  their  corporate 
capacity,  and  no  disturbance  or  inter- 
ference with  the  just  exercise  of  their 
authority,  unless  it  ia  reserved  by  the 
statutes  of  the  foundation  or  charter. 
As  managers,  however,' 
of  the  charity,  they  a 
control,  but  are  subject 
snperintendence  ofa  co 
for  any  abuse  of  their  tr 
mgement  of  it.  Allen 
Sumn.  (U.  S.)  376. 

In  Enfrland,  if  no  special  visitor  Is 
upointed  by  the  founder,  the  right  of 
visitation,  in  default  of  his  heirs,  de- 
volves upon  the  king,  to  be  exercised 
by  the  great  seal.  Rex  v.  St.  Cathe- 
rine's Hall,  4  T.  R.  333. 


:  not  beyond 
:o  the  general 
"t  of  chancery 
Bt  in  theman- 
'.   McKeen,    I 


The  appointment  ofa  vtsitor  may  be 
collected  from  the  general  tenor  of  the 
statutes.  St.  Johns  College  ».  Toding- 
ton,  I  Burr.  158;  I  Ld.  Ken. 441. 

Visitatorial  power  maj  be  delegated 
generally  or  specially.  Rei  v.  Ely,  1 
W.  Bt.  85. 

VUitori — Bamoral. — The  medical  col- 
lege of  Virg-ima  is  a  public  corpora- 
tion. Visitatorial  authority  is  vested  in 
the  state,  and  le  to  be  exercised  by  the 
legislature.  The  governor  has  power 
to  fill  vacancies  in  the  board  of  visitors, 
by  virtue  of  provisions  of  an  act  of  the 
assembly,  but  he  cannot  remove  mem- 
bers of  the  board.  Lewis  v.  Whittle,  77 
Va,  415 ;  5  Am,  &  Eng.  Corp.  Gas.  271. 

S.  Rex  u.  Ely,  5  T.  R.  475.  And 
see  Rex  v.  Worcester,  4  M.  &  S.  415. 

But  where  it  is  doubtful  who  is  the 
visitor  of  a  college,  the  c 


R-  3+7- 

S.  Ek  p.  Buller,  i  Jur.  N.  S.  709. 

4.  A  college  founded  and  established 
by  the  regents  of  the  university  in  a  par- 
ticular place,  has  not  the  power  to  es- 
tablish a  school  as  a  branch  of  such 
college,  and  to  appoint  professors  to 
take  charge  of  the  same  in  a  place 
different  from  that  in  which  the  college 
is  located.  People  -v.  Geneva  College, 
S  Wend.  (N.  Y.)  211. 

In  Geneva  College  Medical  Inst.  v. 
Patterson,  i  Den.  (N.  Y.)  61,  it  wa* 
held  that  the  charter  of  Columbia  Col- 
lege did  not  give  the  president  of  the 
college  authority  to  erect  a  medical 
school  as  a  IkmIv  corporate,  though  the 
chancellor  of  t^ie  English  universities 
had  the  power,  and  the  charter  of  Co- 
lumbia said  the  college  was  to  have  all 
the  rights,  powers,  and  privileges  of  the 
English  universities. 

If  the  charter  of  a  university  pro- 
videa  that  one-third  of  its  stock  be  ex- 
{tended  for  grounds  and  buildings,  the 
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proper  government  of  the  institution.*  So  under  its  general  and 
implied  powers  it  may  receive  grants  of  real  and  personiu  property.* 

balance  to  be  kept  as  a  permanent  fund,  each  student  in  Bttendance  his  propor- 

and  the  interest  to  be  used  to  mBlntain,  tionate  share  of  the  expense  therefor, 

•ustain,   and  support  it,   and   requires  State  «.  Witconsln  Univeraltjr,  54  Wit. 

that  the  interest  on  the  stock  shall  be  15^ 

paid  solelj  In  tuition  at  the  usual  rates  Regulations  adopted  b;  persons  in 
of  tuition  therein,  the  institution  has  no  charge  of  an  educational  institution  are 
authority  to  distribute  its  revenues  analogous  to  by-laws  enacted  bj  mu- 
amongst  Its  shareholders,  but  it  has  au-  nlcipal  and  other  corporations,  and  both 
thority  to  make  its  tuition  free.  White  will  be  annulled  by  the  courts  when 
0.  Butler  University,  78  Ind.  585.  found  to  be  unauthorized,  against  corn- 
It  was  clearly  contemplated  by  the  mon  right,  or  palpably  unreasonable. 
'founders  of  Hillsdale  College,  by  its  Ang.  &  Ames  on  Corp.,  J  357;  Dili, 
articles  of  association,  and  by  the  Mun.Corp.(3d  ed.l,  ^  369;  People  v. 
terms  of  the  deed  to  it  of  the  land  oc-  Medical  Soc„  34  Barb.  (N.  Y.)  570; 
cupied  by  the  college,  that  It  should  be  People  v.  Medical  Soc,  3]  N.  Y.  187; 
carried  on  as  a  unit;  and  no  poiAr  is  State  v.  White,  81  Ind.  178;  4s  Am. 
conferred   upon  the  board  of  trustees  Rep.  496. 

to  create  separate  schools  or  colleges.  A.  college  has  no  right  to  adopt  by- 
Separate  departments  mar  be  organ-  laws  injudonsly  affecting  the  rights  of 
iied,  but  thev  must  all  belong  to,  and  others  under  prior  contracts,  by  annex- 
be  a  part  of  the  college,  and  the  tnis-  ing  conditions  not  contained  in  the  con- 
tees  have  no  power  to  convey  the  title  tracts.  IllinoiB,etc.,  College  v.  Cooper, 
to  any  part  of  said  land  to  any  person  25  III.  133. 

or  institution  for  the  purpose  of  carry-  Begnlfttloiu  aa  to   idml— loii.  —  For 

Ing  on  ■  separate   school.     Hillsdale  regulations  governing  the  admission  of 

College  c  Hideout,  81  Mich.  94.  students,  see  infra,  this  title,  ^rfmij- 

The  board  of  trustees  of  Ohio  Uni-  lionand  Government  of  StudeHtt. 

versity  have  power  to  lay  out  into  lots  3.  As  a  body  corporate,  a  university 

the  portion  of  the  land  marked  as  com-  or   college  may,  through  its  board  of 

mons  on  the  town  plat  of  the  town  of  trustees,and  within  the  limits  prescribed 

Athens,   and   dispose   thereof  for   the  by  its  charter,  receive  such  grants  of 

benefit  of  the  university.     Crippen  ti.  real  or  personal  property  as  may  from 

Ohio  University,  13  Ohio  97.  time  to  time  be  given  for  the  purpose  of 

Banding  of  Delegates  to  OanTnitlon.  enabling  it  to  carry  out  the  objects  of 

— Under    the   Tfeiu    York    Rev.    Sts.,  its  incorporation.  Louisville  v.  Univer- 

Geneva  College  is  not  entitled  to  send  sity   of   Louisville,  15   B.  Mon.    <Ky.) 

a  del^ate  to  a  meeting  of  the   State  641;  Auburn  Theolo^cal   Seminary  v. 

Medical  Society.    People  ti.  New  York  Cole,  18  Barb.  <N.  Y,)  361. 

MedicalSociety,  18  Wend.fN.  Y.)  539.  A  limitation  on  the  power   to  hold 

Salary  of  ProlMaor. — The  trustees  of  property  is  a  limitation  on  the  power 

the  College  of  the  city  of  New  York  to  take,  for  a  corporation  may  only  take 

have  no  right  to  pass  a  resolution  di-  what  it  can  hold,  and  heirs  and  next  of 

recting  that  a  profesBOr's  salary  be  con-  kin  of  a  testator  who  attempts  to  give 

tiDued   for  six  months  after  his   death  property  to  a  university  in  eicesK  of 

and  be    paid  to  his  widow,  and  such  the  limitation,  may  assert   the  in  valid - 

claim  is  properly  rejected  by  the  au-  ity  of  the  gift,  and'  the  question  is  not 

ditor.     People  f.  Jackson, 85N.Y,i;4r,  affected  by  the  fact  that  subsequent  to 

revtrsingi^  Hun  (N.  Y.)  568.         "  thedeathof  the  testatorthe  limitationon 

Under  the   Nebraska   law   of   1879,  the  power  of  the  university  to  take  was 

■alaries  of  the  officers  and  professors  of  removed  by  the  legislature.     Matter  of 

the  State  University  for  the  years  1879,  McGraw,   iii   N.  Y.  66,  o^rwifof  45 

18S0,  are   payable   out  of  the  general  Hun  [N.  Y.)  354. 

fund.     State  -v.  Lledtke,  9  Neb.  469.  A  power  to  "  acquire  "  real  property 

I.  Proper  heating  and  lighting  of  the  Includes    a   taking    by  devise.     Santa 

college  balls  being  necessary  for  the  Clara  Female  Academy  f.  Sullivan,  116 

accomplishment  of  the  purposes  of  the  111.  375. 

institution,  the  board  of  regents  may,  The   provisions   of   the   New    Tork 

under  the  general  authority  conferred  Rev.  Stat.,limitingtheamountof  prop- 

npon  tbem,  enact  a  by-law  charging  erty  which  Incorporated  colleges  majf 
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And,  under  its  general  and  implied  powers,  it  may  confer  degrees,' 

take,  are   not    rectricted    to    coUegeB  the  corporation  does.    The  degree  of 

chartered  \tj  the  regents,  but  apply  as  the  individual  confers  no  privilege  or 

well  to  those  created   bj  special  char-  Immunity  upon  the  pupil;  the  degree 

ters.  Matter  of  McGraw,  iii  N,  Y.  66.  of  the  corporation  does  confer  a  privl- 

Where  the  question  was  the  amount  lege.  Hence  the  same  act,  when  done 
of  property  owned  bj  Cornell  Univer-  by  an  individual,  may  be  no  franchise, 
■ity,  the  validity  of  a  g(f^  to  It  tielng  yet  is  such  when  done  by  a  corpora- 
disputed  on  the  ground  of  Its  being  in  tion." 

excess   of  Che   limitation    imposed   by  A   medical   college   organized  under 

statute,  it  was  held  that  certain  western  the  Vermont  Rev.  Laws,  4  3^^  which 

lands  and   contracts,   and   endowment  provides   that   persons   may   associate 

fond  must  be  reckoned  as  part  of  its  together  and  have  the  powers  of  a  cor- 

property,  but   not   the    college    land'  poration  for  the  purpose  of  establishing 

scrip  fund  held  by  the  state,  end  Chat  and  maintaining  literary  and   scientific 

the  value  of  the  university  grounds  and  institutions,  cannot  confer  the  degree  of 

buildings  thereon  should  be  estimated  M.  D.     No  such  authority  is  expressly 

for  the  purpose  only  for  which  they  given  by  the  statute,  nor  is  it  fairly  in- 

wereused.     McGraw  p.  Cornell   Unf-  ferra*ble  therefrom.     Townshendf. 

versity,  ^5  Hun  (N.  Y.)  334.  Gray,  6j    Vt.  373.     Powers,  J.,  in  de- 

The  powers  granted  by  the  charter  livering  the  opinion  of  the  court  in'thia 
of  the  Farmers'  College  of  Ohio  give  case,  said  :  "  No  express  power  to  con- 
the  right  to  receive  a  subscription  to  fer  degrees  can  be  found  in  the  statute 
an  endowment  fund  for  which  a  sub-  under  which  this  medical  college  la 
scrjber  was  to  receive  histruction  for  organized,  and  hence  the  power  to  con- 
one  pupil  perpetually  and  free  of  anj'  fer  degrees  must  be  classed  as  inci- 
charge  for  tuition  therefor.  Farmers'  dental  to  the  general  powers  of  a  cor- 
College  ii.  Cary,  35  Ohio  St.  648.  poration   formed   for    the    purpose    of 

1.  But  colleges  and  universities  have  maintaining  a  literary  or  scientific  in- 

no  power  to  confer  degrees  or  grant  sltution,  if   it  exists    at  all.     It  would 

diplomas  unless  It  Is  expressly  given  bj  hardly  do  to  say  that  literary  or  scien- 

the  legislature.     Case  of  Medical  Col-  tific  institutions  have  such  power  upon 

lege   of  Philadelphia,  3   Whart.  (Pa.)  any  theory  that  without  It  they  cannot 

<t4>;;  People  c.  Geneva  College,  5  Wend,  answer  theendsoftheircreation.   .    .    . 

(N.  Y.J  211.     In  delivering  the  opinion  The  power  to  confer  degrees  not  being 

of  the  court  in   this    last   case,   Sav-  conferred  explicitly  by  the  statute,  and 

age.  C.  J.,  said  :  "Corporations  can  ex-  not   being    necessary  to   enable  a  lit- 

ercise    no    powers    but    such    as    are  erary  or  scientitic  institution  to  carry 

granted  expressly  or  incidentally.    The  forward  studies  of  a  literary  or  scien- 

defendants   are    a  corporation  for  the  tific  character,  clearly  does  not  exist  at 

purpose  of  instructing  pupils  in  the  arts  all."     And  see  Case  of  Medical  College, 

and    sciences.      They    have   power  to  3  Whart.  (Pa.)  445. 

confer  degrees  which  are  evidence  of  Power  to  confer  degrees  cannot  be 

the  proficiency  made  by  their  pupils ;  given  in  a  charter  granted  a  college  by 

they  have  power,  of  course,  to   appoint  a  PeHnsylvania  court  of  common  pleas, 

tutors  and    professors   to   teach   those  1»   re   Duquesne   College  Charter,    1 

branches  of  learning  which  will  qualify  Pa.  Dist.  Rep.  _i;55. 

pupils  lor  receiving  diplomas.    These  Where   a   college   Is  empowered  to 

are  franchises,  and  cannot  be  exercised  grant  a  degree,  and  the  mode  of  making 

by   a  corporation    without    legislative  such  grant  or  proving  the  same  Is  not 

authority.     It  is  not  denied  that  an  in-  specially  pointed  out,  a  vote  by  such 

dividual  may  instruct  pupils,  and  may  body  that  the  degree  be  granted  is  an 

employ  teachers  under  him,  and   may  execution   of  the   power,   and   a   duly 

call  them  professors,  and  may  also  give  authenticated  copy  of  the  vote  is  sufli- 

a  certificate  or  diploma.   But  a  diploma  clent  prtxif  of  it.    Wright  v.  Lanckton, 

or  degree  of  doctor  of  medicine   from  19  Pick.  (Mass.)  28S. 

an  individual,  will  not  give  Its  posses-        Sonarary  Dagreai A   statute    pro- 

■or  a  right  to  practice  In  this  state  as  a  viding  that  any  person  who  should  be 

physician ;  a  diploma   or  degree  from  graduated  a  doctor  of  medicine  In  B 

a  college  does  give  that  right.    The  in-  institution  should  be  entitled  to  all  the 

dividual  who  confers  a  degree  does  not  rights  and   privileges  granted   to   the 

profess  to  act  by  legislative  authority;  medical  graduates  of  Harvard  College, 
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and  sue  and  be  sued.*  It  cannot  change  its  location  where  it  has 
accepted  contributions  on  the  condition  that  it  should  be  perma- 
nently located  at  a  specified  place,  and  an  injunction  will  lie  to 
restrain  it;*  but  it  may,  with  the  consent  of  the  legislature,  change 
its  name.*  In  the  absence  of  a  special  contract,  it  acquires  no 
right  to  appropriate  the  result  of  the  literary  labors  of  one  of  its 
professors  while  in  its  employ.* 

V.  ASMUIKW  uro  GOTSBmaari  or  STUinvn.— The  right  of  ad- 
mission cannot  be  enforced  when  there  is  not  sufficient  room  in 
the  university,  and  may  be  postponed  until  the  applicant  has 
made  suitable  proficiency  in  the  preliminary  studies  ;  but  it  is  a 
right  which  the  trustees  are  not  authorized  to  materially  abridge 
and  which  they  cannot,  as  an  abstract  proposition,  rightfully  deny,' 
The  trustees  may  absolutely  prohibit  any  connection  between 
Greek  letter  fraternities  and  the  university,  and  prohibit  the  at- 
tendance of  students  upon  the  meetings  of  such  fraternities  or 
other  secret  college  societies,  or  from  having  any  active  connection 
with  them  so  long  as  the  students  remain  under  the  control  of  the 
university;  but  they  cannot  make  membership  in  such  societies 
a  disqualification   for  admission  as  a  student."     Where  one  has 

does  not  applj'  to  one  who  has  received  Location. — If  a   location  of  a    state 

onl^  the  bonorarj  d^ree   of  doctor  of  college  is  fixed  b^  the  constitution,  the 

medicine  without  having  been  educated  location  can   be   changed   only  by  an 

.   at  the  institution.     Wright  v.  Lanck-  amendment  of  the  constitution.     State 

Ion,  19  Pick.  (Masa.)  188.  Institutions,  9  Colo.  616. 

1.  The  .     -.    . -  - 


^amaj  sue  by  their  cor-  S.  OliULKa  of  M&ma. — An  act  which 
porate  title  without  setting  out  their  allows  a  university  to  change  Its  name 
individual  names.  Legrand  v.  Hamp-  by  a  vote  of  its  truGtees  in  a  limited 
den  Sidney  College,  j  Munf.  (Va.)  334.  time,  is  not  unconstitutional  as  amend- 
In  H  suit  by  a  university  which  has,  ing  the  charter,  creating  a  new  corpora- 
with  the  Bssen  t  or  the  legislature,  tlon,  or  being  a  local  or  special  law.  ' 
changed  iU  name,  it  is  sufficient,  in  al-  Hazelett  v.  Bullet  University,  84  Ind. 
leging  the  change,  to  aver  that  it  was  130. 

made  by  a  vote  of  the  directors  within  «.  IltoruT  Work  of  a  FrofMior. — An 

the  time  limited   by  the  act,  without  observatory   or  college  cannot,  unless 

stating  the  names  of  the  directors,  the  special  agreement  is  made,  acquire  the 

number  of  voles  cast,  etc.     Hazelett  v.  right  to  appropriate  the  results  ol  Hl- 

Butler  University,  64  Ind.  330.  erary  labors,  as  an  author,  of  a  profes- 

Where  two  colleges  have  been  con-  sor  during  his  employment,  although  he 

solidated   into   one   corporation    by   a  uses  the  facilities  afforded  him  by  the 

valid  act  of  the  legislature,  neither  of  college.  Peters  r'.  Borst  (Supreme  Ct.), 

the  or^nal  corporations  canthereafter  9  N.  Y.  Supp.  7S9. 

sue  for  any  cause  of  action.     Pennsyl-  6.  State  v.  White,  8s   Ind,   28.S ;   43 

vania  College   Case,  13   Wall.  (U.   S.)  Am.  Rep.  496;  Ward  v.  Flood,  48  Cal. 

190.  36;  17  Am.  Rep.  405;  Foltz  v.  Hoge,  54 

S.  Injniictlon  to  Ftarant  Bomoral. —  Cal.  38.    In  this  last  case  it  was  held 

Those  who  contribute  to  a  fund  on  con-  that  it  was  the  Intention  of  the  Calif or- 

ditiOD  that  a  literary   and  theological  nia  Act  of  March  14th,  1878,  creating 

seminary  shall  be  located  permanently  the  Hastings   Law  School  In  the  Uni- 

at  a  specified  place,  and  in  consideration  versity   of   California,    that   the    law 

thereof,  and  which  Is  accordingly  lo-  school  should  afliliate  with  and  be  gov- 

cated  there  permanently,  have  a  right  emed   by   the   laws   applicable   to  the 

to  apply  to  the  supreme  court  for  an  in-  university,  and  that   an   applicant  for 

junction  to  prevent  an  Illegal  and  un-  admission  to  the  law  school  could  not 

authorized  removal  of  the  seminary  to  be  rejected  solely  on  the  ground  that 

another   place.     Hascall  r.  Madtton  she  was  a  woman. 

Univergfty.  8  Barb.  {N.  Y.)  174.  S.  SUte  t.   White,  8»   Ind.  378;  43 
37  C.  oi  L.— 44                           689 
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paid  the  tuition  fees  and  received  a  certificate  entitling  him  to  in- 
struction, it  cannot  be  refused,'  and  it  has  been  held  that  a  state 


Am.  Rep.  496.  la  this  case  a  student 
had  been  refused  admlBiion  to  Purdue 
University  unless  he  took  the  following 

fledRe  ;  "I  do  solemnly  pronjise  that 
will  disconnect  myself  as  an  active 
member  of  the  Sigma  Chi  Fraternity 
during  mj  connection  with  Purdue 
University."  Niblack,  J.,  in  delivering 
the  opinion  of  the  court,  said;  "The 
passession  of  this  great  power  over  a 
student  after  he  has  entered  the  univer- 
sity docs  not  justify  the  imposition  of 
either  degrading  or  extraordinary  terms 
as  a  condition  of  admission  Into  IL 
Nor  does  it  justify  anything  which 
may  be  construed  as  an  invidious  dis- 
crimination against  an  applicant  on  ac- 
count of  his  previous  membership  in 
any  one  of  the  Greek  fraternities,  con- 
ceding their  character,  objects  and  aims 
to  be  what  they  were  averred  to  be  in 
the  complaint.  .  .  .  The  pledge 
tendered  by  President  White  to  Hawley 
carried  with  It  the  Implication  that 
membership  in  the  Sigma  Chi  Frater- 
nity might  properly  be  treated  as  a  dis- 
qualilicBtion  for  admission  as  a  student 
In  the  university,  a  doctrine  wholly  in- 
admissible in  Its  application  to  Purdue 
University,  or  to  any  of  the  other  public 
schools  or  colleges  of  the  state.  If 
mere  membeiship  in  any  of  (he  so-called 
Greek  fraternities  may  be  treated  as  a 
disqualification  for  admission  as  a  stu- 
dent In  a  public  school,  then  member- 
ship in  any  other  secret  or  similar 
■oclety  may  be  converted  Into  a  like 
disqualtlication,  and  in  this  way  dis- 
criminations might  be  made  against 
large  classes  of  Uie  inhabitants  of  the 
state,  in  utter  disregard  of  the  funda- 
mental ideas  upon  which  our  entire  ed- 
ucational system  is  based.  Membership 
in  an  inherently  immoral  society  or 
fraternity  might  perhaps  be  urged 
against  the  admissibility  of  a  student, 
upon  the  ground  that  such  relation  to 
such  a  society  or  fraternity  tended  to 
establish  a  want  of  moral  character  or 
moral  fitness  in  the  applicant,  and  in 
that  view  the  allegations  of  the  com- 
plaint as  to  the  character,  objects  and 
aims  of  the  Sigma  Chi  society  and 
other  kindred  Greek  fraternities  be- 
came material  and  ought  not  to  have 
been  struck  out  Our  conclusion  is  that 
so  much  of  regulation  No.  3,  adopted 
by  tlie  facultji.  ns  may  be  construed  to 
Impose  disabilities  on  persons  already 


tion  of  admission.  Is  both  ultra  -nirei 
and  palpably  unreasonable,  and  hence 
inoperative  and  void,  and  that  the 
pledge  tendered  to  Hawley  was  one 
which  the  faculty  had  no  legal  right 
to  demand  as  a  condition  of  his  admis- 
sion." It  will  be  seen  that  the  court 
draws  a  distinction  between  the  r^ht 
to  expel  a  student  for  disobedience  of 
the  rules  of  the  Institution  after  he  has 
entered,  and  the  refusal  of  admission, 
unless  he  pledges  obedience  to  those 
rules,  regarding  which  Wood,  J „  in  a 
dissenting  opinion,  says  ;  "The  propo- 
sition is  put  forward,  seemingly  as  pivo- 
tal, that  the  admission  of  students  is  one 
thing,  and  the  government  of  them  after 
admission  is  quite  another  thing,  and  on 
the  strength  of  this  ft  is  said  that  the 
authorities  In  relation  to  the  govern- 
ment and  control  of  persons  after  they 
have  been  admitted  have  no  direct  ap- 
plication to  the  question  involved  in 
the  case.  As  appllcelile  to  the  case  in 
the  record,  the  distinction  seems  to  me 
to  be  unsubstantial  and  immaterial.  If 
the  moment  a  student  has  passed  the 
portal  of  the  Institution  he  is  bound  to 
oliey  a  prescribed  rule  of  the  college, 
he  may,  in  all  reason,  be  required,  be- 
fore he  Is  permitted  to  enter,  to  prom- 
ise oliedlence.  The  final  remedy  for 
disobedience  Is  expulsion,  and,  if  there 
may  be  an  expulsion  for  disobeying, 
there  may  be  exclusion  for  refusing 
to  promise  compliance  with  a  proper 
regulation.  ...  If  the  faculty,  in 
their  wisdom  or  as  a  result  of  their 
experience,  have  determined  that  an  ex- 
press promise  exacted  of  ail  alike  is  a 
more  efficient  means  of  securing  good 
order  and  good  behavior,  the  courts 
cannot  safely,  or  with  propriety,  under- 
take to  review  their  decision." 

In  People  v.  Wbeaton  Co11ege,40  III. 
186.  it  was  held  that  the  rule  of  an  In- 
corporated college  forbidding  its  stu- 
dents joining  any  secret  society,  is  not 
unreasonable,  and  that  a  student  might 
be  expelled  for  joining  a  secret  society 
in  violation  of  such  rule. 

I.  If  a  student  has  paid  his  tuition 
fee  and  received  a  certiHcate  which  en- 
titles him  to  all  the  privileges  of  the 
course  of  study,  his  right  to  demand 
instruction  is  not  restricted  to  the  term 
at  which   he  entered.     A  demand  for 
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having  the  right  to  send  a  limited  number  of  free  students  to  a 
university,  may  send  them  to  any  department  of  the  university.* 

Students  may  be  required  to  attend  religious  exercises,*  and  a 
student  who,  between  the  time  of  his  final  examination  and  the 
day  of  conferring  decrees,  raises  a  disturbance,  may  be  either 
refused  his  degree  or  expelled.' 

In  many  of  the  states  statutes  have  been  enacted  providing 
that  credit  shall  not  be  given  to  students  under  age  without  the 
consent  of  their  parents  or  guardians.* 

inttractlon,  if  made  within   a  reason-  tend  or  support  any  niini«trj>  or  piftce 

able  time,  is  sufficient.    Iron  City  Com-  of  wonfaip  apUnet  his  wishes.     North 

mercial    College    v.    Kerr,    3     Brew.  ii.  University  of  IlUnoia,  137  111.  396. 

(Pi.)  196.  *.  In    People   v.    New    York     Law 

■oHoluililpi. — A  certificate    of  per-  School,  68  Hun   (N.  Y.)   118,   Follett, 

manent   schalarship   Issued    by   the  J.,  SBid;  ''That   there   should  be  some 

trustees  of  a  college,  under  the  provl-  power  vested  in  the  faculties  of  schools 

■ions    of  Its  charter  and   by-laws,   by  and  colleges  to  repress  disorderly  COQ- 

which  the  holder.  In  consideration  of  duct  will  be  conceded  by  all.  Jt  cannot 

money  paid,  becomes  entitled  to  the  be  a  student,  having  passed  all   exami- 

tuition  of  one  pupil  in  perfeluo,i»  a  nations  necessary  for  degree,  can,  before 

valid  and  binding  contract  conferring  graduation.excite  dia  tu  r  b  a  n  ce,  and 

upon  the  holder  the  right  to  send  any  threaten  injury  to  the  school  or  college, 

fit  person  within  his  option  to  the  col-  without  being  amenable  to  some  pun- 

h^e  as  a  pupil  to  be  educated,  subject  ishment.     No  course  would  seem  open 

to  the  usual   regulations  of  the  institu-  except  to  forthwith  expel  him  or  renise 

tion,  free  of  tuition,  and  the  refusal  of  his  degree.     .     .     .    To  hold  that  dis- 

the  corporation  to  permit  the  holder  of  satisfied   students  in   the  colleges  and 

the  certificate  the  benefit  thereof   by  schools  of  this  state  can  review  the  dia- 

denying   him   the  right  to   appoint   a  cretion  of  faculties  in  cases  when  the 

pupil  is  a   breach  of  the  contract,  for  facts  justify  the  exercise  of  discretion, 

which    dam^es   may    be    recoveredir  would  he   most   unwise.     We   see   no 

Howard  College  v.  Turner,  71  Ala.  439.  reason   why  the   right   to  discipline  a 

The  contract  created  by  the  purchase  student  is  not  as  great  between  the  final 

of  a   perpetual   scholarship  cannot   be  examination  and  the  graduation  as  be- 

fmpaired  by  a  by-law  annexing  condi-  fore,  and  It  we  can  control  the  action 

tions   not  contained    in    the   contract,  of  the  faculty  in  this  case  (it  was  an  ap- 

Iltlnois,  etc..    College    v.    Cooper,    15  peal  from  an  order  of  the  special  term 

111,  133.  granting  peremptory  mandanms  against 

Under   the  statute    authorizing   the  the  college  faculty  commanding  them 

selection  of  scholars  for  scholarships  to  grant  the  relator  his   degree),  why 

in  Cornell  University  from  the  public  may  we  not  be  called  upon  tosupervise 

schools  of  the  state,  normal  schools  are  it  in  the  case  of  expulsion  or  suspension 

not  included,  and  students  in  them  are  of  students  during  their  college  courvcP" 

not  eligible.     People  v.  Crlssey,  45  Hun  But  a  college,  after  specifying  in  its 

(N.  Y.)  19.  circular  the   fees   and   qualification  a 

1.  McDonald  v.  Hagins,  7  Blackf.  necessary  to  entitle  a  student  to  a  de- 
(Ind.)  525.  In  this  case  It  was  held  gree,  cannot,  after  he  has  complied 
that  the  right  of  each  county  in  the  with  such  terms,  arbitrarily  refuse  him 
state  to  send  two  students  to  the  In-  his  examination  and  degree.  People  v. 
diana  University,  to  be  instructed  free  Bellevue  Hospital  Medical  College 
of  tuition,  Included  the  right  to  free  tui-  JSupreme  Ct.),  38  N,  Y.  St.  Rep.  418. 
tion  in  the  law  department,  as  well  as  4.  In  Massachusetts,  such  a  statute 
in  the  other  departments  of  the  insti-  was  held  to  be  constitutional,  hut  it  was 
tution.  decided  that  no  penalty  was  incurred 

2.  A  rule  of  a  university  requiring  all  by  (he  tradesman  if  the  college  faculty 
students,  not  especially  excused,  to  at-  had  failed  to  make  rules  regarding  the 
tend  religious  exercises,  is  not  in  con-  giving  of  credit  to  students.  Soper  v. 
flici  with  the  constitutional  provision  Harvard  College,  I  Pick.  (Mass.)  177; 
that  no  person  shall  be  required  to  at-  11  Am.  Dec.  159.    To  the  same  effect 
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TL  DoMATUnra  un>  SOBOBiminn— 1.  Oorenmeiit  Aid.— The,  state 

may  aid  universities  and  colleges  by  appropriations  of  public 
money,'  grants  of  public  land?  or  by  exempting  its  property 
from  taxation,'  and  an  act  directing  the  personal  estate  remaining 
unclaimed  in  the  hands  of  an  executor  or  administrator  for  seven 

wM  Morse  v.  State,  6  Conn.  9,  -where  of  bis  per  cent  per  annum.     McVej  r. 

It  was  decided   that  If  the  penan  had  Ohio  University,  11  Ohio  134. 

been   examined   and    admitted    to  the  Under  an  act  of  CongresB  donating 

lectures  at  Yate,  he   was  a  "student  of  public  lands  to  several  states  and  terri- 

Yale  College,"  though  he  had  not  been  tories,  which  may  provide  colleges  for 

"matriculated."  the   benefit  of    agricultural   and    me- 

1.  Mar3-land  Agricultural   College  v.  chanical  arts,  and  the  ^few  Tori  stat- 

Keatlng,  58  Md.  580.  ute  accepting  the  same,  the  state,   as 

The  legislature  may  direct  the  levy  trustee.  Is  not  liable  to  Insure  the  bene- 

and  collection  of  a  certain  tax  for  the  ficlary  under  the  acta  (Cornell  Unjver- 

benelitof  the  state  university,  and  the  sity)  five  per  cent,  on  the  amount  of 

university  U  entitled  to  all  moneys  col-  the  trust  fund  arising  from  the  sale  of 

lected  under  the  levy.     People  v.  Audi-  the  lands  or  the  land-scrip  irrespective 

tor  Gen'l,  19  Mich.  13.  of  the  rate  which  the  state  is  enabled 

9.  If  an  act  of  Congress  donates  land  to  receive  by  investing  the  bonds  of  a 

for  the  endowment  ola  university,  and  character  named  In  both  the  state  and 

the  state  accepts  it  upon  the  condition  federal  legislation,  but  such  sum  only 

of  the  grant,  the  fund  can  only  be  con-  as  Is  actually  received  as  interest,  where 

trolled  by  the  action  of  the  political  de-  ft  has  been  unable  to  invest  in  bonds  at 

partment  of  the  government.     Slate  v,  par  bearing  five  per  cent     People  r. 

Vicksburg,  etc.,  R.  Co.,  51  Miss.  366.  Davenport,  117  N.  Y.  549. 

The  Act  of  Congress   March   26th,  The   acts  of  the  legislature  of  Ala- 

1S04,  making  provision  for  the  disposal  bama,  1831,  iSai,  providing   for  a   sale 

of  publiclandsin  the/Hifi'ana  Territory,  of  the  university  lands,  imposed  an  ab- 

confened  no  right  on  the  trustees  of  solute  forfeiture  of  the  lands  as  a  pen- 

Vincennes  University  to  the  township  alty  for  failing  to  make   punctual  pay- 

of  land   preserved  by  that  act  for  the  *ment   of  the  pure  base- money ;  and  it 

use  of  a  seminary  of  learning.    State  v.  was  held  that   the  title  of  a  purchaser 

Vfncennee  University,  1  Ind.  393.  of  such  lands  was  purely  equitable,  and 

The  state  is  not  restricted  to  one  col-  that  the    fee   simple  remained   In   the 

lege  in  the  use  of  money  received  from  trugtces   of  the   university   until     the 

the  tale  of  public  lands  appropriated  by  whole    purchase- money  was  paid;   so 

Act  of  Congress,  August  jotb,  1890,  to  that  a  failure  to  discharge  the  install- 

the   various  states  for  the  more  com-  ments  at  the  time  due,  created  an  ab- 

plete  endowment  and  maintenance  of  solute  forfeiture  and  vested  the  whole 

colleges  for  the  benefit  of  agricultural  title   immediately   in   the  trustees  and 

and  mechanical  arts,  established  in  ac-  discharged   the  vendee's  bonds.     Uni- 

cordance   with   the  Act  of  Congress,  versify  of  Alabama  r.  Winston,  5  Stew. 

July  3d,  1864,  of  which  Sections  4  and  5  &  P.  (Ala.)  17. 

provide  for  at  least  one  college  in  each  1.   Harvard   College    v.   KeCtell,    16 

state.    It  is  for  the  legislature  to  deter-  Mass.  204.     And   see  Taxation,  vol. 

mine  to  whom  the  fund  shall  be  paid,  35,  p.  165. 

and    the  treasurer  and    receiver  gen-  Under  the  colonial  law  of  1650,  pro- 

eral  have  no  right  to  pay  it  out  until  viding   that   all   lands,    tenements,    or 

directed  to  do  so  by  the  state.     Mas-  revenues   of  Harvard  College   not  ex- 

sachusetts  Agricultural  College  v.  Mar-  ceeding  in  value  five   hundred   pounds 

den,  156  Mass.  150.  per  annum  should  be  exempt  from  taxa- 

Ily   an   act   incorporating   the  Ohio  tlon,  it  was  held  that  thelands  acquired 

State  University,  the  truBtces  were  re-  by    the   college    before    their    income 

quired  to  have  the  public  lands  with  amounted  to  fivehundred  pounds  would 

which  they  were  Intrusted  for  the  bene-  never  be   liable  to  taxation  so  long  as 

lit  of  the  Institution,  appraised  by  three  they  were  owned  by  the  college,  and 

freeholders,   and   were    authoriied    to  that   they   were  equally  exempt   from 

lease  the  lands  for  ninetv-nine  years,  taxation    In   the  bands   of    the   lessee. 

renewable  forever,  reserving  the'rente  Hardy  i'.  WBltham,7Pick.(Mass.)ioa. 
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years,  to  be  paid  over  to  the  literary  fund,  has  been  held  constitu- 
tional.* 

S.  Sulwriptioiu— (See  also  SUBSCRIPTIONS,  vol.  24,  p.  32Q.— 
Subscriptions  to  the  funds  of  universities  and  colleges  are  valid 
obligations  upon  which  an  action  may  be  maintained.* 

Tn.  DiaouiTlini. — A  literary  corporation  may  be  dissolved  by 

L.  Unlversiw  or  North  Carolina  v.  scrfbed,  in  coDformlt;  with  the  terms 

MaulUbj,  8  md.  Eq.   (N.  Car.)   357.  and  objects  of  the  subscription.  Is  a 

In  this  case  it  was  held  that  the   Unl-  sufficient    legal   consideration  for  the' 

verslty  of  North  Carolina  Is  a  public  promise    of    tbe    subscriber.     Ladle** 

institution,  a  bodj  politic,  founded  b^  Collegiate     Institute    v.    French,    16 

the  state  on  the  public  funds,  and  for  a  Gmj  (Mass,)  196. 

general  public  charltp ;  and  that  an  ad-  A  gratuitous  subscription  to  paj  cer- 
minlstrator  is  an  officer  appointed  bj  tain  money  to  a  particular  stated  fund, 
the  state  in  the  exercise  of  a  political  to  l>e  raised  for  the  endowment  of  cer- 
trust  to  take  charge  of  dead  men's  es-  tain  new  professorships  of<  a  college, 
tates ;  and  that  getting  his  office  and  t>ecome«  a  fixed  lent  obligation  as 
the  possession  of  the  assets  from  public  soon  as  the  college  has  performed  its 
authority,  he  must  execute  the  office  undertaking,  and  raised  a  required 
and  account  for  and  deposit  the  prop-  amount  of  reliable  subscriptions.  Such 
crt;  under  the  direction  of  the  law.  It  subscription  is  a  promise  to  Uie  col- 
was,  therefore,  held  to  be  competent  lege,  to  do  an  act  U  tbe  college  will 
for  the  legislature  to  enict  that  an  ad-  perform  a  prescribed  diltf  on  its  part, 
minlstrator  should,  after  a  reasonable  and  if  accepted,  the  contract  is  corn- 
time,  par  an  unclaimed  surplus  of  the  ptete.  Farmers'  College  f .  McMlcken, 
estate,  either  to  the  university  or  other  1  Disnej  (Ohio)  495. 
person  charged  by  law  with  the  keep-  Where  the  subscription  Is  uponcon- 
ing  of  the  same,for  thebenefitof  cred-  dltion  that  the  college  shall  remain 
itors  and  next  of  kin  ;  It  merely  chang-  in  the  town  where  it  is  then  located, 
ing  the  fund  from  one  agency  of  the  and  in  caieof  removal  the  subscription 
state  to  another  without  changing  the  shall  become  void  and  the  money  be 
trust.  refunded,   and   that  the  college  shall 

But  the  provisions  of  the  A'or/i  Coc-  within  one  year  accept  the  subscrlp- 

oliaa    Act   of   1S74-1875,  ch.  336,  en-  tion,  and  by  vote  orderthe  subscription 

acting  "that   all   dividends  heretofore  paper  entered  upon  ltBrecords,and  the 

declared,  or  which   shall  hereafter  he  conditions  are  complied  with,  the  prom - 

declared,  by  any  company,  corporation  Ise  is  founded  upon  a  legal  consldera- 

or   association,   whether   chartered   or  tion  and  is  binding  on  the  subscriber, 

not,  which  shall  not  be  recovered  or  Williams  College  I'.Danforth,  13  Pick, 

claimed  by  suit  by  the  parties  entitled  (Mass.)  541. 

thereto  for  five  years  after  the  same  nonlSMrj  ITota — OonaldarUlon. — An 
were  or  shall  be  declared,"  shall  be  paid  agreement  by  the  agent  of  the  trustees 
by  the  corporations  or  companies  to  the  of  a  college  that  the  college  "will 
trustees  of  the  university,  are  unconsti-  hold  its  doors  open  upon  all  moral  sub- 
tuUonal  and  not  warranted  by  art.  9,  A  iects,"  is  a  sufficient  consideration  for  a 
Oni        ■                                   


h,  of  tbe  state  constitution.     University  promissory  note  given  to  the  — . 

V.  North  Carolina  R.  Co.,  76  N.  Car.  Hammond    v.   SRepard,  40  How.  rr. 

103 ;  31  Am.  Rep.  671.  (N.  Y.  Supreme  Ct)  45a. 

9.  Farmers*  College  v.  McMlcken,  i  Where  a   subscription   to   the  fund 

Disney  (Ohio)  49^;  Farmers'  College  was  made  after   the   Incorporation  of 

r.  Cary,  35  Ohio  St.  648;  Ladies'  Col-  the  body  who  were   Its  trustees,  and 

leglate  Institute   v.   French,    16  Gray  sfterward  a  promissory  note  was  given, 

(Mass.)  196;  Farmlngton   Academy  u.  purporting  to   be  for  value   received, 

Allen,  14  Mass.  173;  7  Am.  Dec.  aoi.  pajabletothesameparty,andreferring 

But  see  Phillips  Limerick  Academy  v.     '-  "  "--   —■-----■' -■ 

Davis,  1 1  Mass.  1 13 ;  6  Am.  Dec.  161 ; 
Bridgewater  Academy  v.  Gllt>ert,  1 
Pick.  (Mass.)  S79;  13  Am.  Dec.  457, 


^aovGoOt^lc 


UNKNOWN— UNLAWFUL  ASSEMBLY. 

either  the  forfeiture,'  or  voluntary  surrender  of  its  franchise.* 
The  power  to  decide  upon  the  advisability  of  a  voluntary  dissolu- 
tion rests  with  the  president  and  trustees.' 

UH  KNOWN. — See  note  4. 

USLAWFirL  ASSEMBLY.— (See  Affray,  vol.  i,  p.  315  ;  Riot, 
vol.  21,  p.  408  ;  Rout,  vol.  21,  p.  436.) 

An  unlawful  assembly  is  a  disturbance  of  the  peace  by  three  or 
more  persons  who  assemble  together  with  an  intent-ion  to  do  an 
unlawful  act  which,  if  done,  would  make  them  rioters,' 

Amherst  Academj  v.   Cowls,  6  Pick,  of  a  new  and  kindred  Institution,  to  be 

(Maee.)  437 ;  17  Am.  Dec.  387,  established  under  more  auspicious  cir- 

1.  Where  the  charter  of  a  college  cumstances  and  with  a  more  liberal  en- 
provided  that  it  should  have  a  course  dowment.  It  would  be  an  eztrBordinary 
in  agriculture,  but  the  general  course  rniKj  omissus  in  the  taw  if  the  man- 
should  l>e  controlled  bj'  the  trustees,  it  agers  of  s  literary  institution  without  a 
was  held  that  the  collegiate  franchise  sufficient  endowment  to  render  it  eRec- 
wa9  not  forfeited  by  the  partial  decline  live,  were  compelled  against  their  con- 
of  the  agricultural  department  because  vlctions  and  judgments  to  maintain  it 
the  students  refused  to  take  that  In  Its  feeble,  sick^  condition,  when  by 
course,  when  it  appeared  that  there  a  surrender  of  its  franchise  and  devot- 
wpa  a  professor  of  the  department  aS'  ing  its  property  in  aid  of  a  new  instini- 
sistedbj  competent  instructors.  State  tion  of  learning,  a  great  public  good 
■V.  Farmers'  College,   31  Ohio  St.  487.  might  be  accomplished." 

l^uo  -warranlo  Lies  to  forfeit  a  col-  4.  ConUnti  U  n  k  n  o  w  tL — As  to  the 

lege  charter,  when  it  appears  that  for  a  words,  "  coatents  unknown,"  describ- 

long  time  the  college  has  not  performed  ing  goods  In  a  bill  of  lading,  see  Bill 

any  of  its  functions  for  which  it  was  of  Ladinq,  vol.  2,  p.  317. 

incorporated,  and   its  property   Is  ex-  0.  4  BI.  Com.  146;   Hawk.  P.  C,  ch. 

empt  from   taxation  under  the  consti-  65,  %  9. 

tution,  which  was  in  force  when  it  was  If  persons  assemble   together  for  a 

chartered,  but  would   not  be  under  a  purpose  which,  if  executed,  would  make 

subsequently   adopted   constitution,  them  rioters,  but.  having  assembled,  do 

Edgar  Collegiate  Institute  v.  People,  nothing,  and  separate  without  carrying 

142  111.  363,  their  purpose  into  execution.  It  is  nev- 

S.  Where  the  act  of  incorporation  of  ertheless  an  unlawful  assembly.  Rex 
a  college  provides  no  method  by  which  v.  Birt,  5  C.  &  P.  13+;  24  E.  C.  L.  151. 
il  may  be  disincorporated  or  dissolved,  Unlawful  assemblies,  routs,  and  riots 
It  may  dissolve  Itself  by  a  voluntary  are  three  allied  disturbances  of  the  pub- 
surrender  of  its  franchise.  People  v.  lie  peace.  If  the  assembly  moves  for- 
CoUege  of  California,  38  Cal.  166.  It  ward  toward  the  execution  of  its 
was  held  in  this  case  that  upon  the  dis-  unlawful  design,  It  is  a  rout.  An  actual 
solution  of  the  college,  its  property,  execution  of  the  design  is  a  riot. 
alter  payment  of  its  debts,  vested  In  the  Hawk.  P.  C,  ch.  65,  %  9.  The  statutes 
stale.  of  some  of  the  states,  t.  g.,  Maine  and 

B7  Aot  of  Uw  LoflBlatnTa.— Neither  Wisconsin,  attempt   to    maintain   the 

subsequent  legislation  nor  the  Alabama  common-law  distinction   between    un- 

Constitution  of  1868  dissolves  the  cor-  lawful  assemblies,  routs   and  riots.     In 

potation  created  by  the  Alabama  Act  Bonneville  v.  State,  53  Wis.  680,  itwas 

of   iSio,   called   the   "Trustees  of  the  held,  however,  that  a   complaint  under 

University   of  Alabama.''     University  the  If  ijcdaji'i*  Rev.  St.,  f  4511,  was  not 

of  Ala.  V.  Moody,  61  Ala.  389.  bad  in  omitting  to  specify  the  partlcu- 

S.  In   People  v.   College  of  Cal.,  38  lar  unlawful  act  intended  by  the  asscm- 

Cal.   166,   Crockett,  J.,   Baid:''Itwas  bly.  though,  at  common  law,  such  omis- 

and  Is  for  the  president  and  trustees  to  sion   probably  would  have  been  fatml, 

decide  whether  the  public  interest  will  See  2  Arch.  Crim.  PI.  5W.  and  note; 

be  subserved  by  dissolving  the  corpora-  Reg.  v.  Gulston,  1    Ld.  Raym.  mo; 

tion  and  diverting  its  property,  after  Reg.  v.  Soley,  a  Salk.  1194. 

the  payment  of  its  debts,  to  the  snj>port  Under  the   TtKas  statute  governli^ 

e»4 
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this  offense  (Pen.  Code,  art.  179)1  "  formtng  a  parade  and  holding  a  public 
was  held  in  McGetiec  v.  State,  23  T«.  meeting,  with  the  knowledge  that  Ihere 
App.  330,  that  a  conviction  might  be  was  an  organized  band  of  persons  who 
had  under  an  indictment  chai^ng  an  would  aeek  to  dispute  the  passage  of 
UDlawful  assembly  with  force  end  arms  the"Armj"  through  the  streets,  and 
for  the  purpose  of  intimidating  a  rail-  that  a  disturbance  of  the  peace  would 
way  conductor  from  running  a  train,  probably  result.  Field,  J.,  In  delivering 
And  see,  on  the  general  subject,  and  as  the  opinion  in  this  case,  said  :  "  The 
Illustrating  the  distinction  between  an  charge  against  them  is,  that  they  un- 
unlawful  assembly  and  a  riot,  Rex  v.  lawfully  and  tumultuously  assembled, 
Blltset,  I  Mod.  13;  Rex  *.  Coi,  4C.  with  others,  to  the  disturbance  of  the 
&  P.  J38;  19  E.  C.  I'.  516;  State  v.  public  peace  and  against  the  peace  of 
Stalcup,  I  Ired.  (N.  Car.)  30.  the  queen.  Before  they  can  be  con- 
Any  assembly  of  persons  attended  victed  it  must  be  shown  that  this  of- 
with  circumstances  calculated  to  ez-  fense  has  been  committed.  There  Is  no 
cite  alarm,  is  an  unlawful  assembly,  doubt  that  they,  and  with  them  others, 
Reg.  V.  Neale,  9  C.  &  P.  431 ;  36  E.  C.  assembled  together  In  great  numbers; 
L.  176.  Any  assembly  of  agreatnum-  but  such  an  assembly,  to  be  unlawful, 
ber  of  persons  which,  from  its  general  must  be  tumultuous  and  against  the 
appearance  and  accompanying  circum-  peace.  As  far  as  these  appellants  are 
stances.  Is  calculated  to  excite  terror,  concerned  there  was  nothing  in  their 
alarm  and  consternation,  is  generally  conduct  when  they  were  assembled 
criminal  and  unlawful,  and  all  parties  together  which  was  either  tumultuous 
joining  In  such  assembly,  disregarding  or  against  the  peace.  But  it  is  said,  that 
its  probable  effect  and  tbe  alarm  and  the  conduct  pursued  by  them  on  thll 
rnation  that  are  likely  to  ensue,  occasion  was  such   as,  on  several  pre- 


and  all  who  give  countenance  and  sup-  vious  occEisions,  had  produced  riots  and 

port  to  it,  are  criminal  parties.     Re«  v,  disturbance  of  the  peace  and  terror  to 

Hunt,  I  Russ.  C.  &  M.   38S.     And  see  the  inhabiUnts,   and   that   the    appel- 

Rei  u.  Hunt,  3  B.  &  Aid.  566,  lants,  knowing  when  they  assembled  to- 

Any  meeting  assembled  under  such  gether  that   such  consequences  would 

circumstances  as,  according  to  the  opin-  again   arise,  are   liable  to  this  charge. 

Ion  of  rational  and  Grm  men,  are  likely  Now,  I  entirely  concede  that  every  one 

to  produce  danger  to   the  tranquillity  must   be   taken   to   intend   the  natural 

and  peace  of  the  neighborhood.  Is  an  consequences  of  his  own  acts,  and  it  Is 

unlawful   assembly.     And   in   viewing  clear  to  me  that  if  this  disturbance  of 

the  question  the  jury  should  take  into  the  peace  was  the  natural  consequences 

consideration    the   hour   at  which  the  of  acts  of  the  appellants,  they  would  be 

parties  met,  and  the  language  used  by  liable,  and  the  justices  would  have  been 

the   persons   assembled   and   by   those  right  in  binding  them  over.     But  the 

who  addressed  them,  and  then  consider  evidence  set  forth  In  the  case  does  not 

whether  firm  and  rational  men,  having  support   this  contention ;   on  the  con- 

their  families  and  property  there,  would  trary,  it   shows   that  the  disturbances 

have  reasonable  ground  to  fear  a  breach  were  caused  by  other  people   antago- 

of  the  peace,  as  the  alarm  must  not  be  nistic  to  tbe  appellants,  and  that  no  acts 

such  as  would  frighten  any  foolish  or  of  violence  were  committed  by  them, 

timid    person,    but    must   be    such   as.  .     .     .     What  has  happened  here  is  that 

would  alarm  personsof  reasonable  firm-  an  unlawful  organizslion   has  assumed 

ness  and  course.     Reg.  v.  Vincent,  9  to  itself  the  right  to  prevent  the  appel- 

C.  &  P.  9li  38  E.  C.  L.  48.  lants  and  others  from   lawfully  assem- 

But  where  parties   assembled   for  a  bling  together,  and  the  finding  of  the 

lawful  purpose  and  with  no  intention  justices   amounts  to  this, — that  a  man 

of  carrying  it  out  unlawfully,   but  with  may  be  convicted  for  doing  a  lawful  act 

■he  knowledge    that    their   assembly  if  he  knows  that  his  doing  it  may  cause 

would  be  opposed,  and  with   good  rea-  another  to  do  an  unlawful  act.     There 

son  to  suppose  that   a  breach  of  the  is  no  authority  for  such  a  proposition, 

peace  would   t>e   committed   by  those  and  the  question  of  the  justices,  whether 

who  opposed  it,  it  was  held  that  they  the  facta  stated  In   the  case  conptituted 

could  not  be  convicted  of  an  unlawful  the  olTense  charged  in  the  information 

assembly.     Beatty  -v.  Gillbanks,   9  Q^  musi,  therefore,  be  answered  in  the  neg- 

B.  Dir.  308.  In  this  case  tbe  appellants  ative."    And  see  Reg,  v.  Clarkson,  66 

were  members  of  the  Salvation  Army,  L.  T.  N.  S.  197. 

who   assembled    for    the    purpose  of         Persons  assembling  to  obstruct  offi- 
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UNLAWFULLY. 

TWLAWPULIY.—See  notc.^ 

cers  oT  the  law,  are  gutltj  of  an  unlaw-  Leach  jc6 ;  Rn  v.  Reader,  4  C.  ft  P. 

ful  ossemblj,  whether  a  riot  takes  place  244;i9E.  C.  L.  367;   nor  to''know- 

or  not.     Reg.  v.  McNaughten,  14  Cox.  ingly."     See  Knowing,  vol.  12,  p,  ja*. 

C.  C.  576.  Where  an  offense  must  be  "  unlaw-  ■ 

A  magistrate  is  not  justified  In  for-  fully  "   committed,   to   charge  that  It 

cibly  dispersing  a  meeting,  merelj  upon  was  "willfully  "   committed,   omitting 

the  ground  that  he  believes,  and  has  the  term  "unlawfully,"  is  fatal.     Reg. 

reasonable  and  probable  cause  to  be-  v.  Fife,  17  Out.  710. 

Iteve,  that  it  is  held  wilh  an  unlawful  Falanlonaly.— The  term  "feloDiously," 

intent.     Unlefia   the   meeting   be   itself  in  an  Indictment,  has  been  held  equiva- 

tmlawful,  the  plea  justifying  the  attau  It,  lent  to  "unlawfully."     See  Criminal 

upon  the  ground  that  It  was  committed  Procedvrb,   vol.  4.  p.  753 ;   Indict- 

hy  a  ma^trate  in  the  dispersion  of  a  ment,  vol.  10,  p.  598. 

meeting,  must  either  allege  as  a  fact  ITiUawfBlly and KaUoloiulr. — InState 

that  the  meeting  was  unlawful,  or  state  -v.  Massey,  97  N,  Car.  465,  the  words 

facts  from  which  its  unlawfulness  can  "unlawfully   and  maliciously,"   in  an 

be  inferred.     O'Kelly  v.  Harvey,  L.  R.,  indictment,  were  held  not  equivalent 

10  Ir.  385.  to  the  statutory  words  "  wantonly  and 

In  People  w.  Most,   ia8  N.   Y.    108,  willfully."   The  court,  by  Merrimon,]., 

afrmingZ  N.  Y.  Supp.  635,  the  de-  said;  "The  term  'unlawfully'  implies 

fendant,   Herr  Most,  was  indicted  for  that  an  act  is  done  or  not  done,  as  the 

participating  in  an  unlawful  assembly  law  allows  or  requires ;  but  the  term 

in  violation  of  section  451  of  the  Nevi  'wantonly 'Implies  turpitude — that  the 

york  Penal  Code,  which  provides  that  act  done  is  of  willful,  wicked  purpose, 

whenever  three  or  more  persons,  Ijeing  The  term  'willfully'  implies  that  the 

assembled,  attempt  or  threaten  any  act  act  is  done  knowingly  and  of  stubborn 

tending  toward  a  breach  of  the  peace,  purpose,  but  not  of  malice." 

or  any  injury  to  person  or  property,  or  Unlawfal  Pnrpoaaa  and  Acta  of  a  Ow- 

an J  unlawful  act,  such  assembly  is  un-  poration. — The  word  "unlawful,"  as 

lawful  and  every  person   participating  applied  to  the  purposes  and  acts  of  a 

therein    Is   guilty  of  a  misdemeanor,  corporation,  Is  not  used  exclusively  in 

The  meeting  in  question  took   place  the   sense  of  mnlum   in  le  or   malum 

the  day  before  the  hanging  of  the  Chi-  froHbitum.     It  is  also  used  to  desig- 

cago  anarchists,  and  to  protest  against  nate  powers   which  corporations   are 

their  execution;  the  defendant  in   his  not  authorized  toexercise.orcontracts 

speech  denounced  the  government  and  which     they    are     not   authorized    to 

officers  of  the  law  and  the  judges  con-  make,  or  acts  whicii  they  are  not  au- 

cemed  in  the  trial,  advised  his  bearers  thorized   to   do — or,   in   other   words, 

to  arm  and  be  readv  for  the  revolution  such  acta,  powers,  and  contracts  as  are 

"not    far    distant,'' and  declared   that  ultra  vires.     People  v.  Chicago  Gas 

they  would  avenge  the  blood  of  their  Trust  Co.,  130  III.  369.  See  also  ultra 

comrades,    and   that  the  governor  of  Viaea,  vol.  37,  p.  351. 

Illinois  would   not   be  spared  in    the  Unlawfnlly.   niacaUy,    mttnslUlr. — 

general   destruction.      He  referred  to  Theterm  is  synonymous  with  "illegal," 


the  "police  blood-hounds"  and  ex-  .see  Illegal,  vol.  9,  p.  879; 
claimed,  "God  help  them  If  they  are  "wrongful,"  when  used  with  refer 
found  at  our  socials."     The   audience     to   a   cause   of   action  for  negligence. 


exhibited,  by  their  cheers  end  appear-  Wells  -u.   Sibley  (Supreme  Ct.).  9  N. 

ance,   warm   approval  of  these  senti-  Y.  Supp.  344;  Dickinson  i.  New  York, 

ments,  and  when   the  speaker  said  the  93  N.  Y.  584.  But  in  a  statute  pretcrib- 

day  of  revolution  was  not  far  distant,  ing  the  remedy  to  obtain  possession  of 

one  of  them  said  excitedly,  "  Why  not  personal  property  unlawfully  obtained, 

to-night,  (or  we  are   ready    and   pre-  the  term  "  wrongfully  "  has  been  held 

pared  f "     It  was  held  that  the  evidence  not  to  -be  synonymous  with  "  unlaw- 

waa   sufficient   to   susUin  the   verdict  fully."  Louisville,  etc.,  R.  Co.  v.  Payne, 

convicting  the  defendant,   under   the  103  Ind,  183.  See  also  Howard  County 

statute.  V.  Armstrong,  qi  Ind.  51S ;  Durham  i', 

1.  a  aatatmant.— In  an  indictment,  Montgomery   Count'y.oi;   Ind.   182; 

theterm  "unlawfully"  has  been  held  Henry   County  v.   Murphy,   100   Ind. 

not  equivalent  to  "  willfully,"  State  v.  570.     But  see   Indictmbnt,    voL    io^ 

Hussey,  60  Me.  410;  Rex  T'.  Davis,  i  p.  547. 
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UNLESS—  UNPAID. 

inrLEBS. — See  note  l. 

UNUQUIDAIED. — See  Liquidate,  vot.  13,  p.  845 ;  Liquidated 
Damages,  vol.  13,  p.  847. 

VHLOAIt. — ^See  Load,  vol.  13,  p.  973. 

UnCARSIBD. — This  term  frequently  occurs  in  deeds  of  trust 
and  wills,  and  has  been  the  subject  of  judicial  construction.  Its 
primaiy  meaning  is,  never  having  been  married.'  But  the  term 
is  a  word  of  flexible  meaning,  and  "slight  circumstances,  no 
doubt,  will  be  suf^cient  to  give  the  word  its  other  meaning,"  of 
"  not  having  a  husband,  or  wife,  at  the  time  in  question."* 

miOCCUPIED — (See  also  OCCUPY,  vol.    17,  p.  33). — See  note  4, 

1TVPAID. — See  note  5. 

tIiilAimiIl7  mflleting   m«Tciu  Bod- 
ay  Hum.  —  Jn  construinK    the   term 

"nnUwfiillj,"BEusedinan  Engllshstst-  married"  at  a  ^ven  time,  the  word 
utedirected  against  a  huiband"  unlaw-  "unmarried"  may  properly  be  con- 
fall/  inflicting  grievous  bodllj  harm  itrued  "a  spinster,"  and  not  "a 
upon  his  wife,"  tbe  question  arose  widow."  Williamson  Executors  1102, 
whether  "  unlawfully  "  was  to  be  given  citing  Re  Saunders,  3  K.  &  J.  156. 
the  wide  general  meaning  which  the  A  gift  to  an  "  unmarried  "  person 
term  has  when  applied  to  acts  which,  does  not  mean  that  he  is  to  remain  un- 
if  done  hy  co- conspirators,  are  indicta-  married.  Jnbber  v.  Jubber,  9  Sim.  503; 
ble.  Stevens,  ]..  said:  '■  Unlawfully  is  Hall  v.  Robertson,  23  L.  J.  Ch.  341;  4 
used  exceptionally  in  a  wide  general  De  G.  Si  M.  781;  Williams  on  Ezecu- 
■ense  as  regards  conspiracy;  but  its  or-  tors  1381. 

dinary  import  is  an  act  which  Is  forbid-  "So  long  as  she  continues  unmar- 
den  by  some  defined  law,  and  does  not  ried"  Is  not  equivalent  to  "during 
embracethat whichismeretvimmoral."  widowhood."  and  a  divorced  woman. 
It  was  held  that  an  act  which  would  If  remaining  unmarried,  continues  en- 
give  a  right  to  a  judicial  separation  titled.  Knoi  v.  Wells,  W.  N.  (83)  58. 
would  fall  within  "  unlawfully."  Reg.  S.  Clarke  v.  Colls,  9  H.  L.  Cas.  601; 
■0.  Clarence,  11  Qj.  B.  Div.  33.  See  Pratt  v.  Mathew,  15  L.  J.  Ch.  409,686; 
Criminal  Conspikacv,  vol.  4,  p.  598.  zi  Beav.  318;  8  De  G.  M.  &G.  531;  37 

1.  The  word  "unless,"  In  a  clause  in  L.  T.  74,  367;   Mitchell   v.  Colls,  19  L. 

a  marine   policy,  such   as  "  free  from  J.  Ch.  403 ;  Johns.  674;  Day  v.  Barnard, 

average  unless  general,"  has  the  same  30  L.  J.  Ch.  120;   i  Dr.  &  Sm.  351 ;  /■ 

ineBningas"eicept."  Wilson  ti.  Smith,  re   Sanders' Trusts,  L.  R.,  1  Eq.'e?;. 

"               '     "  '       -v.  Insurance  Co.,  4.  Ill  Tax  Oaaas.— Aeueed  in  a  statute 

See  also  Marine  regulating  taxes,  the   term   "  unoccu- 

>l.  14,  p.  403;  General  pted  "  has  been  held  equivalent  to  "un- 

AvESACB,  vol.  8,  p.  1293,  tenanted."  State  v.  Reinhardt,  31  N.J. 

So,  In  a  deed,  "unless  "  has  the  same  L.318.  1 1  applies  to  land  having  no  visl- 
meaning  as  "except"  (n  creating  a  ble  occupant,  State  v.  Hoffman,  30  N. 
condition  precedent.  Ih  re  Dickin-  J.  L.  346;  and  not  to  land  occupied  by 
'  the  servant  of  the  owner.  State  t'. 
Relnhardl,  31  N.  ].  L.  318. 
In  FlT*ItuiiranM  Policies. — See  Firr 
indell  V.  DeFaibe,  Insurance,  vol.  7,  p.  1037;  Occupy, 
S7L.J.  Ch.  576;  58  L.  T.  6ai;  Hey-  vol.  17,  p.  33;  Vacancy. 
wQod  V.  Hey  wood,  30  L.  J.  Ch.  155;  S.  "Dnvald"  BqnlTalant  to  "Dna" — 
39  Beav.  a; /k  reSergeant,54  L.  J.Ch.  Warrant  of  AttoriMy. — A  warrant  of 
159;  36  Cd.  Div.  j7c^;  Norris  f.  Barber,  attorney  to  confess  judgment  upon  a 
W.N.  (71)  180:  tie  Thifitlethwayte's  note  for  "  such  an  amount  as  may  ap- 
Trust,  34  L.  J.  Ch.  713.  pear  to  be  unpaid  thereon."   was  held 

When  a  legacy  Is  given  to  a  daiwh-  only  to  authorise  a  confession  of  judg- 

ter,  who  at  the  date  of  the  will  Has  ment  for  such  amount  as  was  actually 
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UN  RE  A  SON  ABLE — UNTR  UE. 

USR£ASOKABL£. — See  note  i. 

mniEABONASLE  SEABCHEB  AITS  8EIZTTSEB.— See  Searches 
AND  Seizures,  vol.  2C,  p.  955. 

UN8EATBD.— See  Seated,  vol.  21,  p.  981  ;  TAXATION,  vol.  23, 
p.  5. 

UNSOUND.— See  note  2. 

UNSUITABLE.— See  note  3. 

UNTH.— See  note  4. 

UNTBUX. — The  word  "untrue"  prima /acie  means  "inaccu- 
rate ;  "  it  does  not  necessarily  imply  willfully  false.' 

due  upon  the  note.  Reid  v.  South-  attempts  to  commit  crime,  see  Ckih- 
worth,  71  Wis.  290.  In  construing  a  inal  Law,  vol.  4,  p.  665- 
similar  provision,  Orion,  J.,  in  Sloan  4.  As  to  whether  "until  "ts  exclusive 
Tj.  Anderson,  57  Wis.  123,  said;  "The  or  inclusive  ol  the  dale  to  which  it  re- 
power  of  Bttornej  does  not  authorize  fers,  see  Till,  vol.  76,  p.  3 ;  T I M  K 
the  confession  of  judg'ment  before  the  (Comfutatiom  of),  vol.  26,  p.  3. 
note  is  due,  or  for  more  than  is  due  In  the  following  cases  the  term  was 
upon  it.  The  Ian  guag-e,  'for  such  held  inclusive  of  the  date:  Kerri'.  Jes- 
amount  as  may  appear  to  be  unpaid  ton,  i  Dowl.  N.  S.  53S ;  Knox  t>.  Sjin- 
thereon,' does  not  give  such  autboritj'  mondg,3  Ero.  C.C.358;Pugh  n.Leeds, 
by  the  necessary  meaning  of  the  word  Cowp.714;  Dickens  I'.Wagner,  3  Dowl. 
'unpaid.'or  by  an^  meaning  that  can  ^35;  Backhouse  i'.Meller,4  H.&N.  116; 
be  forced  by  its  conteit."  In  Reid  v.  Res  v.  Naveslock,  Burr,  S.  C.  719; 
Southworth,  71  Wia.  290,  the  court  Rogers  i>.  Cherokee  Iron,  etc.,  Co.,  70 
said:  "The  word  'unpaid'  is  more  Ga.  717;  Houghwout  f.  Bordonbln,  18 
commonly  and  properly  applied  to  a  N.  ].  Eq.  315;  Kendall  v.  Klngslej,  im 
debt  due,  then  a  debt  undue."  Mass.  95. 

UiLiuld  Kant. — In  a  statute  giving  the  In  the  following  cases  the  term  was 

right  of  distress  for  "  rent  unpaid,"  by  held  exclusive  ol  the  dale  :  Rogers  v. 

"  rent  unpaid  Is  meant  nothing  more  Davis,  8  Ir.  L.  R.  399;  Rex  v,  Stevens, 

than  arrears  of  rent — that  is,  rent  be-  s    East   350;    Newman   v.   Beaumont, 

hind  in  payment,  although  due,"  Weiss  Owen  50;  Nichols  i>.  Ramsel,  3  Mod. 

V.  Jahn,  37  N.  ].  L.  96.  380;    Wicker   v.   Norris,    Gas.   Temp. 

1.  ■'DnrMiionabls Delay." — Theterms  Hardw.   116;   Bemis   v,   Leonard,   it8 

"  unreasonable  delay,"  as  used  with  ref'  Mass.  502  ;  19  Am.  Rep.  470;  Atkinsii. 

erence  to   the    time   within   which   a  BoylstoD   F.    &    M.   Ins.   Co.,   5   Met 

vendee   might    accept   or    refuse    the  (Mass.)  439;   39  Am.   Dec.  693;  Web- 

goods,  and   refusal  lo  accept  within  a  ster  7>.  French,   r»   HI.  304;   People  v. 

"  reasonable  time,"  have  been  aaid  to  Walker,  17  N.  Y.  503  ;   People  ti.  Cria- 

be  substantially  alike.  "  Beyond  a  rea-  sey,  gi  N.  Y.  631 ;  Corbin  r.  Ketcham, 

Eonable  time  is  unreasonable  delay.  If  87   Ind,   139;   Ryan  i>.  State  Bank,  10 

the  delay  is  not  reasonable,  it  is  unrea-  Neb.  534. 

•nnahU''       Prntl  r.     Ppi-lr    nn    WU    f^in  TTntil  tha 


sonable.''     Pratt  f.  Peck,  70   Wis.  630.        TJntiltl 

See  alio  Reasonable  Time,  vol.  ig,  ment  to 

p.  1089.  "to  the  summer"  of   a  given  year, 

a,  Ihuonnil, — See  generally  Implied  means  until  the  first  day  of  the  first 

Warranty,  vol.  10.  p.  Sj;  War-  summer  month,  June;  and  an  seree- 

RAJJTV.  ment  to   extend   the   time  "untiF  the 

Qiwonnd  a>  Applied  to  Horaei. — See  fall,"  means  the  &rst  day  of  September. 

Horses,  vol.  9,  p.  759.  Courts  take  judicial  notice  of  the  sea- 

naMMinA    Wsd, — See    Testament-  sons.    Abel  v.  Alexander,  45  Ind.  533; 

ARY  Capacity,  vol,  35,  p.  970;  Insan-  15  Am.  Rep.  370. 
— r,  vol.  II,  p.  107.  B.  Fowkes  v,    Manchester,  e'"      ' 

Assur.,  etc.,  Assoc,  3  B.  *"  " 

E.  C.  L.  939.    This  case  v 
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UNUSED— us. 

—See  note  I. 
mnJSUAl.— See  Usual. 
inrwnxnro.— See  note  2. 
UP.— See  note  3. 

UPON — (See  also  On,  vol.  ij,  p.  183).— The  word  "upon" 
interchangeable  with  on.     See  note  4. 
US. — See  note  5. 


m  applicant 
for  in«UTancc;  and  in  view  of  other 
drcumaUnces  It  was  held  that  the  an- 
swer* must  be  designedlj  false  to  avoid 
the  policy.  See  also  False,  vol.  7,  p. 
661 ;  Insurance,  vol.  11,  p.  301. 

L  Id  a  ffeiu  'jtrsey  act  providing 
for  proceeding  when  a  public  high- 
way should  1«  unused  for  five  years, 
"unused"  wa*  held  to  signify  "aban- 
doned "  by  the  public.  Freeholders  v. 
Pennsylvania  R,  Co.,  45   N.  J.  L.  83, 

HJOHWAVS.   vol.  9,  p.  361. 

2.  In  DuddctI  V.  Simpson,  1  Ch.  103, 
Turner.  L.  J.,in  referring  to  the  earlier 
cases  on  the  ordinary  English  clause 
in  conditions  of  sale,  enabling  a  vendor 
to  rescind  the  contract  if  he  should  be 
"  unable  or  unwilling  "  to  answer  the 
purchaser's  requirements,  said: "  These 
cases  have  settled,  and,  I  think,  very 
wisely  settled,  that  the  word  ■  unwil- 
ling,' In  a  condition  of  sale  of  this  de- 
■cription,  is  not  to  be  considered  as  giv- 
ing an  arbitrary  power  to  the  vendor 
to  annul  the  contract."  But  though 
that  passage  was  ciltd  to  Bacon,  V.  C., 
in  Rt  Dames,  37  Ch.  Div.  177,  he  held 
that  the  word  '>  unwilling "  was  as 
potent  as  the  word  "  unable ;  "  that  no- 
body was  entitled  to  ask  why  he  was 
unwilling ;  if  he  refused  to  comply  with 
the  requisition,  that  was  enough.  In  re 
Dames,  ig  Ch.  Div.  626;  /■  rt  Terry, 
33  Ch.  DiT.  14.  And  the  result  seems 
to  be  that  though  "unwilling"  means 
"reasonably  unwilling,"  and  does  not 
justify  a  vendor  in  capriciouslv  trans- 
lating It  into  "  1  will  not."  yet  in  re- 
scinding the  contract  he  is  not  bound 
to  give  his  reason  for  his  ^unwillingness 
to  complete  it,  and  the  onus  of  proving 
his  caprice  or  mala  fid ts  is  on  the  pur- 
chaser. /»  r«  Gletiton,  i;3  L.  T,  434; 
/>  re  Starr-Bowkett  BIdg.  S0C..42  Ch. 
Div.  37.1;;  Woolcott  v.  Peggie,  15  App. 
Cas.  4^: 

t.  Bring  Qp.— See  Bring,  vol.  1,  p. 
566. 


I^lac  Up. — See  Lien,  vol.  13,  p 
637. 

4.  Qpon  In  tb*  lens*  of  Ovoi. — As  ti 
"  upon  "  in  the  sense  o(  "  over,"  as  ap 
plied  to  a  grant  of  rights  in  streetii  t 
railroads,  see  Over,  vol.  17,  p.  29^ 
The  term  does  not  confine  the  road  ti 
the  level  grade  of  the  street.  In  a  stat 
ute  authorizing  a  railroad  company  ti 
construct  its  railroad  across,  along,  o 


n  any  si 


n  ofw 


street,  highway,  etc.,  it  was  held  that 
the  word  "  upon  "  did  not  necessarily 
mean  upon  the  common  grade  of  the 
street ;  but  that  by  the  statute  the  com- 
pany was  authoriied  to  lay  its  road 
along  any  street  at  or  al>ove  or  below 
the  common  level  of  the  existing  or 
changed  surface  of  the  street.  It  was 
said,  however,  that  the  statute  did  not 
authorize  the  occupancy  by  a  railroad 
for  its  exclusive  use  of  the  entire  street 
or  of  such  considerable  portion  of  it  as 
would  substantially  prevent  the  use  of 
it  bv  the  general  public.  Arbeni  v. 
Wh'eelinR,  etc.,  R.  Co.,  .^3  W.  Va.  T. 

Upon  Equivalent  to  Tbon. — In  a  con- 
tract where  money  Is  pavable  in  install- 
menls,  and  it  is  agreed  that  a  deed  shall 
be  given  "upon  "the  payment  of  the 
whole  amount  of  the  purchase -money, 
the  word  "  upon  "  is  equivalent  to 
"  when,"  Adams  v.  Williams,  a  W.  & 
S.  (Pa.)  ■^i^. 

Irnvroremant  Upon  Land. — Th  e  break- 
Ing  of  land  with  a  plough  Is  not  an  im- 
provement "  upon  land,  such  as  will 
entitle  (he  person  doing  the  breaking  lo 
a  mechanic  s  lien  therefor.  Brown  i>. 
Wyman.56Iowa4«. 

e.  A  warrant  of  attorney  given  by 
two  persons,  authorizing  an  altorney 
to  appear  to  an  action  lo  be  brought 
"against  us."  and  confess  judgment 
"against  us,"  will  not  authorize  the 
confession  and  entry  of  a  judgment 
against  one  of  them,  even  though  the 
other  be  dead  at  the  time  judgment  is 
entered.  Hunt  v.  Cbamberijn,  8  N. 
J.  L.  336. 
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UBAOES  ASB  CXTSTOMS.— (See  also  the  cross-references  in  the 
text  and  notes  of  this  article.) 


I.  DeBnltion,  701. 

I.   The    Word}  Not  Ttehnieatty 

Synonymoits,  702. 
3.   The  Meanings  Stated,  703. 
"  Cmtom "    in    tie    Sense  of 


Lai 


,703- 


4.  Confnaion  of  Ideas,  703, 

J.  Ho-w  the  Wordi  Are  Used  in 


I.  General  Cnetoms—Tie  Corn- 
men  Law,  706. 
a.  Particular  Customs,  707. 
a.  Importance  of  and  RnUs . 
Governing  Particular 
Customs,  707. 
t.  Manor    Customs— City  of 
London  Customs,  709. 
III.  The  Nature  and  Charactoristica 
of  Usa^B.  710. 

1.  Distinctions  Bettiieeu  Usages 
and  Teciuical  Customs,  710. 

a.  Usage  a  Mode  of  Dealing, 

b.  Usage  Need  Not   Be  An- 

2.  Tie   Basis   of   Their   Legal 

3.  Usage  Cannot  Creatr  a  Con- 
tract, 714. 

4.  Irrelevant  if  Not  in  Minds  of 
Parties,  714. 

J.  Contract  ou  Subject  of  Usage 
Excludes  Usage,  716'. 

6.  Acts  of  Accommodation  or  In- 
dulgence.   17. 

7.  ffaSiY  Does   Not    Constitute 
Usage,  718. 

8.  Usages  MhsI  Be  Certain  and 
Uniform,  719. 

9.  Usages  Must  Be  Generat,J2l. 
10.   Usages    Strictly    Construed, 

7*5- 
■  ■ ,    Vievis  of  Courts  as  to  Sxtend- 
ing  the  Scope  of  Usages,  735. 
t  Source  of  Law, 

of  Usa^ei,  731. 

La-a    and    Fact   for    Court 

and  fury,  731. 
1.  Must  Be  Proved  as  Any 

Other  Fact,  731. 
3.  Number  of  Witnesses,  731, 

a.  One  Sufficient  if  Not  CoU' 
tradicted,  73a. 

b.  Insufficient   if    Contra- 


ingti 
:  Prao?'i 


4.  Qualifications  of  Witnesses, 

5.  Form  of  Question  to  Witness, 
735- 

6.  Not   Provable  by    Opinions, 
736- 

2.  Nor  by  Instances,  738. 
.  Nor  by  Single  Instance,  738. 
9.  Nor  by  Exchange  Rules,  739. 
ta  Quantum  of  Proof  Required, 

740. 
II.  Not  Proved   When  the  Evi- 
dence Is  Convicting,  741. 
'.  Knowled^  of  Uaage,  743. 
In  General,  743. 
Knowledge  May  be  Actuator 


,mftiv 


.  7«- 


Usages  of  Carriers.  746. 
Usages  Between  Employer 
and  Smfloyee,  748. 
Usages  in  Contracts  for  La- 
bor and  Services,  749. 
Usages  of  an  Individiial,-]^^. 
Usages  in  Contracts  of  Insur- 
ance, 7,.i». 

8.  Usages  Between  Vendor  and 
Purchaser,  755. 

9.  Usages  of  Particular  Places, 

10.  Usages  Where  the  Parties 
Are  Not  in  the  Same  Trade, 
759- 

il.  Proof  of  Knowledge  of  Us- 

a.  Suestion  for  ynry,  759. 

b.  Previous  Course  of  Deal- 
ing, 761. 

13.   When  Know  led  gels  Pre- 
sumed, 763. 
I.  A  Uaage  Must  Be  Reaaonable, 
765- 

I.  In  General,  7*15. 
3.  Reasonableness  a  Question  of 
Law  for  the  Court,  767. 

3.  Usages  of  Bants,  768. 

4.  Usages  of  Carriers.  769. 

5.  Usages  Between  Employer 
and  Employee,  771. 

6.  Usages  Between  Landlord 
and  Tenant,  773. 

7.  Usages  Between  Principal 
and  Agent,  774. 

8.  Usages  Between  Vendor  and 
Purchaser,  775. 

9.  Miscellaneous  Unreasonablt 
Usages,  777. 

[.  A  Usage  Must  Not  Be  Contrail 
to  Law,  781. 
I.  /■  General,  78a. 
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3.  Rtaienafor  tit  Jtule,  783. 

3.  Uaaget  of  Carri*rt,  784. 

4.  Usagti  Regarding  Commtr- 
cialPafer.  784. 

5.  Uaagei  Betiveeit  Landlord 
and  T»»anl,  7S6. 

&  Utagts  Betteetn  Princifal 
and  AgtHt,  786. 

7.  Usages  Bttvietn  Vendor  and 
Pnrthmer,  791. 

a.  Oeiit'iry.-Hfl. 

b.  Warramly,  791. 

8,  Miscellanrcnii  Caies,j<)$. 
VIII.  UsmgcB  Must  Not  Be  Ctnitrafy 

to  Stfttutoiy  I^w,  798. 

1.  /■  General,  798. 

I.    Usages  of  Carriers,  798. 

3.  Usages  of  Officers,  798. 

4.  Usages  Allowing  Uinry,%cia. 

5.  Usages  as  to  W  ti  gi  is  and 
Measures,  801. 

6.  Mitcellanteus  Usages,  So3. 

7.  Usages  Contrary  to  He  Policy 
of  Statutory  La-w,  80  ;. 

8.  Usages  in  t/te  Constriction  of 
Statutes,  806. 

IX.  Utag^  to    EzpUin   Contract*, 
807. 

I.   Tie  Key  to  Ike  Contract— Tke 

Reason  Why,  807. 
J,   Classifications  of  tke    Cases, 

809. 

a.  Usages  to  Exflain  Am- 
biguities or  Treinicalities 
in   Contracts,  S09. 

b.  Usages  to  Exflain  Omis- 
sions in  Contracts,  810. 

3.  Usages  to  Exf  lain  Ambigu- 
ities or    Tecinicalitits,  8tO. 

a.  Tie  General  Princifles, 
810. 

b.  Particular  Instances,  %i\. 

c.  Explanation  of  Particular 

Words  and  Pkrares,  815. 

4.  Usages  of  Banks,  816. 

5.  Usages  of  Carriers,  816. 

6.  Usages  Between  Emfloyer 
and  Employee,  817, 

J.  Usages  in  Contracts  for 
Services  or  Labor,  8jo. 

&  Usages  in  Contracts  of  Insur- 
ance, 833. 

9.  Usages  Between  Landlord 
and  Tenant,  823. 

10.  Usages  in  Maritime  Con- 
tracts, 814. 

11.  Usages  Betvjeen  Vendor  and 
Purcia.rer,6i1. 

la.   Miscellaneous  Contracts,  833. 

X.  Ui*|;es    Annexing   Incidents   to 

Contracts,  833. 

I.  Nature  of  this  Brauck  of  tie 
Subject,  833. 


a.  Distinction  Between  Annea- 
ing  Incident  and  Varying 
Contract,  834. 

3.  Cases  Between  Landlord  and 
Tenant,  835. 

4.  Cases  Between  Vendor  and 
Purckaser's  Agent,  838. 

XI.  Usage  Not  Admiasible  to  Vaiy 
Contracts,  840. 
I.   Tke  Rule  Stated,  8^0. 
a.  Difficulty  of  the  Subject,  840. 

3.  Usages  of  Banks  and  Regard- 
ing Com  mercial  Paper,  etc, 
8«- 

4.  Usages  of  Carriers,  843. 

5.  Usages  Between  Emfloyer 
and  Emfloyec'iift. 

a.  In    Contracts    for     Work 
and  Labor,  846. 

b.  In    Contracts   of  Hiring, 
S46. 

6.  Usages  in  Contracts  of  In- 
surance, 849. 

a.  Usages  Asserted  by  Ike  In- 
surer, 849. 

b.  Usages    Asserted    by    tke 
Insured,  849. 

7.  Usages  Bet-ween  Landlord 
and  Tenant,  8^z. 

8.  Usages  in  Maritime  Con- 
trncls,  8ja, 

9.  Usages  Bet-ween  Princifal 
and  Agent,  854. 

10.  Usages  Bittueen  Vendor  and 
Purchaser,  855. 

11.  Miscellaneous  Cases,  S60. 

la.  Usage  Cannot  Vary  Legal 
Imfort,  862.  {666. 

XII.  Usages  in  Various   Relaiiona, 
I.  /■  General.  S66. 
1.   Usages  of  Banks,  866. 

a.  Days  of  Grace,  866. 

b.  Demand  and  Notice,  868. 

c.  Duties  as    Collecting 
Agent,  860. 

d.  Po^vers  of  Offieers,Z-jl. 

e.  Miscellaneons,8^3. 

3.  Usages  of  Carriers,  873. 

a.  Delivery  by  Carriers, 

87a. 
*.  Delivery  to  Carriers,  877. 
r.   The  Carrier's  ComnecliOHS, 

879. 
d.  Negligence.  879. 
e.  Stowage,  8S0. 
/.  Miscellai,eons.8at. 

4.  'Usages  of  Corfiorations,  881, 

5.  Usages  in  Insurance  Con- 
tracts. 882. 

6.  Usages  in  Cases  of  Partner- 

7.  Usages  Bet-aren  Priucifal 
and  Agent,  S85. 
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a.  Usagta  in   Cant  r  act  ef  9,   Usages  Between   Vendor  and 
Ageucv.  885.  Purchasfr.  8q6. 

b.  Conduct  of  A  gent,^.  XIII.  HUcelUneous  Pointt,  899. 

C.  AHlkorilv  0/  Ageat,S88.  I.    Usage  as  JJeter mining  JVeg- 

d.  Sale  on  Credit,  8S9.  Ugence.  S99. 

e.  Po-uer  to  Warrant.  890.  a.    CM^e    i«   Resfeet    to    Trta- 

f.  Emfloymenlof  Sui-Agent,  fasxes,  903. 

890.  3.  Contract  Incorporating    Us- 

g.  Obedience     to    PrincipaTs  age,  904, 
Directions,  891.              [893,                  4.  Pleading,  905. 

*.  Remittanets  to   Principal,  5,  Customs  h  Prendre,  tifit,. 

>'.   7'4«    Agent's    Compensa-  6.  Mngliak  Bankruptcy  Usage*, 
Hon,  894.  gobT 

8.  Usages  of  the  Stock  Enchangt,  7.  Fraud,  iflb. 

S94.  8.  Officer's  Powers,  etc.,  907. 

1.  Sefuitiov — 1.  The  Wordi  Rot  Teohnioally  Synonymoiu. — The 
words  "usages"  and  "customs"  are  generally  used  synony- 
mously, both  in  legal  writings  and  in  popular  language.  It  will 
be  found,  however,  in  making  a  systematic  study  of  the  law  re- 
lating to  "  usages  "  and  "  customs,"  that  they  cannot  be  used  as 
entirely  correlative  terms.  "  Custom,"  for  example,  means  "  us- 
age "  in  the  expression  "  custom  of  the  trade  ; "  but  "  usage  "  does 
not  mean  "  custom  "  in  the  expression  "  custom  of  gavelkind," 

2.  The  Keaningi  Stated.— A  custom  is  said  to  be  such  a  usage 
as  by  common  consent  and  uniform  practice  has  become  the  law 
of  the  place,  or  of  the  subject-matter  to  which  it  relates.  It  is  a 
law  established  by  long  usage.  Usage,  on  the  other  hand,  is  an 
established  method  of  dealing  adopted  in  a  particular  place,  or 
by  those  engaged  in  a  particular  vocation  or  trade,  which  acquires 
legal  force  because  people  make  contracts  in  reference  to  it.' 

1.  Bouv.  Law  Diet.,  p.  463 ;  Blkck'i  relates,  and  is  ordinarily  taken  notice 

Law  Diet,  p.  31J.     A  usage  or  prac-  of    without    proof."      Mornin^tar   v. 

tice  of  the  people,  which  bj  common  Cunningham.   110   Ind.   318;   59  Am. 

adaption  and  acquiescence,  and  of  long  Rep.  211.    "Custom  Is  that  lenjcth  of 

and  unvarying  habit,  has  become  com-  usage  which  han  become  law.     It  is  a 

pulsory,  and  has  acquired  the  force  of  usage  which  has  acquired  the  force  of 

a  law  with  respect  to  the  place  or  eub-  law.     Hursh  v.  North,  40  Pa.  St.  241. 

ject-matter  to  which  it  relates.    A  law,  A  general  custom  is  the  common  law 

not  written ,  established  by  long  usage  Itself,  or  a  part  of  it."     Walls  v.  Bailej, 

and  the  consent  of  our  ancestors.    See  49  N.  Y.  464;  10  Am.  Rep.  407. 

Bracton,  fol.  2.     If  it  be  universal,  it  is  The  Centurj  Dictionary  defines  the 

common  law;  if  particular  to  this  or  word  as  follows:   "The  settled  babi- 

Ihat  place,  it  fs  then  properly  custom,  tudes  of  a  (ximmunity  such  as  are,  and 

3  Sali.  112.   Similarly  In  Bun-ill's  Law  have  been,  for  an  indefinite  time  past. 

Diet.,    A  nderson's    Law     Diet.,     and  generally  recognized  in  it  as  the  atand- 

Abbott's  Law  Diet.  ards  of  what  ia  just  and  right ;  ancient 

In  Wilcoxs.  Wood,  9  Wend.  (N.Y.)  and  general  usage  having  the  force  of 
349,  it  was  said  ;  "  The  distinction  be-  law.  Some  writers  use  the  word  with- 
tween  a  usage  of  trade  and  a  common-  out  qualification  as  meaning  only  gen- 
law  cuetom,  has  not  always  been  ob-  ersi  customs-— -that  Is,  such  as  are  prev- 
served.  A  custom  is  something  which  alent  throughout  the  nation — and  some 
has,  by  Its  universality  and  antiquity,  as  meaning  only  local  or  particular 
acquired  the  force  and  effect  of  a  law,  customs,  such  as  obtain  only  in  a  par- 
in  a  particular  place  or  country,  in  re-  ticuiar  class,  vocation,  or  place.  In 
spect  to  the  subject -matter  to  which  It  modern  use,  custom  is  more  approprt- 
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S.  "Curtom"  in  the  8«iuwof  Law. — In  a  succeeding  paragraph  refer> 
ence  is  made  to  custom  as  a  .source  of  law  ;  as  an  example,  the 
custom  of  merchants  has  become  the  law  merchant ;  what  wa!s  at 
one  time  custom  has  become  law;  the  custom  of  allowing  days  of 
grace  has  become  established  as  a  law.  It  is  therefore  obviously 
improper  to  use  the  word  custom  when  referring  to  something 
that  has  ceased  to  be  a  custom.  Whenever  a  custom  rises  to 
the  dignity  of  a  law  it  should  no  longer  be  called  a  custom.* 

4.  Confuloa  of  Ideu. — The  use  of  the  word  in  several  notable 
instances  has  given  rise  to  much  confusion  of  thought.  As  an  ex- 
ample, by  an  immemorial  practice  in  the  county  of  Kent,  Eng- 
/nm, all  the  sons  succeed  to  their  father's  inheritance;  whereas  in 
other  parts  of  England  only  the  eldest  son  thus  succeeds.     This 


»  Uw." 
In   Hmrris  f.  Car 
vocation  or  trRde." 

OUUnxulahad  Cram  Pmorlptlaii. - 

3  Greealeat  on  Evidence  (15th  ed.)<  4  cusToms,  the  custom'of  the  county  in 

34S,  It  is  Mid;  "Custom  U  unwritten  which  the  land  lie«  1b  as  much  the  law  of 

law,  establiehed  bj  common   consent  that  county,  as  the  common  law  (s  the 

and   uniform   practice   from  time  im-  law  of  the  other  piarts  of  the  country, 

memorial;  and  it  is  local,  having  re-  where   they    have  no    such    particular 

apect  to  the  inhabitants  of  a  particular  custom.      The    particular  custom  pre- 

place  or  districL     It  differs  from  pre-  vents  the   application  of  the  common 

•cription  in  this :  that  prescription  is  a  law  to  the  county  or  district  in  which 

Enonal  right,  belonging  to  one  or  a  the  custom   prevails,  by  showing  that 

w  persons,  by  particular  designation,  the  common  law,  as  to  this    subject, 

•a,  (or  eiample,  the  owners  ot  a  certain  .  never  had  any  existence  in  that  county 

parcel  of  land.    The  term  usage,  in  its  or  district." 

broadest  sense,  includes  them  both;  In  Scales  v.  Key,  11  Ad.  &  El.  S19: 
but  is  ordinarily  applied  to  trade ;  des-  39  E.  C.  L.  240,  It  was  held  that  a 
ignating  the  habits,  modes  and  course  custom,  proved  to  have  existed  from 
(M  dealing,  which  are  generally  ob-  time  immemorial  till  1689,  must  be 
served,  either  in  any  particular  branch  taken  to  exist  still,  if  there  is  no  further 
of  trade,  or  In  all  mercantile  trans-  evidence  proving  or  disproving  its  ex- 
aclons."  istence.  "There  are  three  ways  in 
1.  In  Clarice's  Brown  on  Usages  and  which  the  custom  might  be  gotten  rid 
Customs,  this  improper  use  oi  the  word  of  :  First,  by  act  of  Parliament.  Sec- 
it  noticed.  Inspeakingof  the  custom  of  ondly,  according  to  the  constitution  of 
merchants,  it  is  said  in  Section  13:  "So  the  city  of  London,  by  act  of  the  corn- 
far  as  it  has  been  judicially  ascertained  mon  council.  Thirdly,  if  there  were 
and  established,  so  far  as  it  has  become  acts  shown  to  have  been  done  since 
the  acknowledged  law  of  the  land,  it  16S9,  sometimes  according  to  the  cus- 
hoa,  it  seems  to  us,  ceased  to  deserve  torn,  and  sometimes  contrary  to  it, 
the  name  of  custom,  just  as  much  as  that  would  be  evidence  for  ajury  that 
gavelkind  or  borough -English.  .  ,  .  the  custom  had  not  existed  down  to  Uie 
The  usages  of  particular  trades,  when  present  period.  That  has  not  been 
not  restricted  to som«  particular  limits,  shown  here;  and  the  custom  is  not  to 
but  extended  to  the  realm  at  large,  be  destroyed  liecause  there  are  no  in- 
cannot  with  propriety  be  considered  as  stances  of  the  practice  since  1689." 
cuatoms  in  ttie  technical  sense  of  that  So  in  Hammerlon  v.  Honey.  34  W. 
term.  A  usage  of  immemorial  observ-  R.  603.  11  was  said  that  as  a  custom  is 
ance,  which  has  received  judicial  sane-  a  local  law,  it  cannot  be  gotten  rid  of 
tion,  becomes  I^rt  of  the  general  law  except  by  statute;  but  long  continued 
of  England.    These  seem  to  us  to  be  non-usage  is   strong   evidence    of    the 


indeservingoftheappellatioD customs,     custom  never  having  existed. 
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practice  in  Kent  is  known  as  the  custom  of  gavelkind,'  but  it  has 
long  since  ceased  to  be  a  mere  custom  :  it  has  become  the  law  of 
Kent.  It  is  recognized  as  a  law  by  itself  because  it  is  different 
from,  and  contrary  to,  the  general  law  of  England.  Hence  in 
this  case,  it  may  be  stated  that  a  custom  may  be  contrary  to  the 
general  law ;  and,  in  so  far  as  the  word  custom  refers  to  the  custom 
of  gavelkind,  the  statement  is  correct,  because  while  it  is  a  valid 
custom  it  is  contrary  to  the  general  law.  But,  as  we  will  observe 
in  a  succeeding  paragraph,  customs  that  are  contrary  to  the  gen- 
eral law  are  void.*  A  custom,  as  of  gavelkind,  is  contrary  to  the 
general  law  and  is  valid  ;  but  a  custom,  as  of  agents  or  of  vendors, 
contrary  to  the  general  law,  is  on  that  account  void.  There  thus 
appear  to  be  contradictory  rules,'  but  the  contradiction  arises 
only  because  we  use  the  word  custom,  in  the  first  instance,  in  the 
sense  of  the  law  of  Kent,  and,  in  the  second  instance,  to  mean  a 
business  mode  of  dealing  or  usage.  We  must  therefore  decide 
in  which  sense  we  shall  use  the  word,  and  then  use  it  only  in  that 
sense,  if  we  are  to  keep  clear  of  confusion. 

In  Green  v.  Reg.,  L.  R.,  i  App.  Cas.  ernlngsucbcasea;  forlt  is  obvious  that 

f;i3,  it  was  held  that  as  a  rule,  eiUt-  H  proof  of  a  usage  could  be  rejected 
ng  customs  or  rights  are  not  to  be  because  it  established  something  dif- 
taken  away  b_v  mere  general  words  in  terent  from  the  law,  no  custotn  would 
an  act  of  parliament.  "  But  without  erer  be  proved,  because  if  it  were 
wordsespecially  abrogating  them,  thej  not  different,  it  would  be  a  part  of 
maj'  be  abrogated  b_v  plain  directions  the  law."  And  in  section  :i6:  "This 
to  do  something  wtiicb  is  wholly  in-  being  so  plain,  it  is  somewhat  start- 
consistent  with  them.  And  this  mav  ling  to  find  a  large  number  of  cases  in 
be  the  case  though  the  act  is  a  pn-  the  reports  in  which  the  principle  is 
vate  act  of  Parliament,  and  though  the  broadlj  laid  down  that  a  usage  or  cus- 
partlcular  custom  mav  have  been  con-  torn  in  opposition  to  an  established 
Rrmed,  vears  before,  \>y  a  verdict  tn  a  rule  of  law  is  void  and  of  no  effect.  In 
court  of  law."  Elager  v.  Atlas  Ins.  Co.,  14  Pick. 
1.  I  Bl.  Com.,  pp.  66,  67.  (Mass.)  141  ;  35  Am.  Dec.  363,  Wilde, 
3.  See  iH/ro,  this  title,  ^  UiagtMuit  J.,  said:  'Now,  it  seems  to  me  very 
Not  Be  Contrary  to  Late.  clear  that  no  particular  usage  opposed 
3.  The  failure  to  distinguish  between  to  the  established  principles  or  law  can 
these  two  uses  of  the  word  has  caused  be  sustained.'  In  Warren  v.  Prank- 
Mr.  Lawson,  in  his  work  on  Usages  lln  Ins.  Co.,  104  Mass.  51S,  Chapman, 
and  Customs,  f  225  e/ jo?.,  much  diffi-  C.  J.,  said  :  'This  being  the  rule  of  law 
culty  in  reconciling  the  decisions  upon  as  to  damages,  the  custom  of  a  particu- 
the  subject ;  and  indeed  Ihev  cannot  be  lar  port  could  not  vary  it.'  In  Bargetl 
reconciled  If  the  different  meanings  are  v.  Orient  Mut.  Ins.  Co,  3  Bonw.  (N. 
not  regarded.  Mr.  Lawson  says  in  sec-  Y.)  jSc,  Bosworth,  J.,  said  :  '  No  usage 
tion  135 :  ''  It  was  no  objection  to  a  com-  can  exist  or  be  proved  by  which  the  Ua> 
tnon-law  custom  that  it  was  contrary  to  billties  of  parties  to  a  written  contract 
the  common  law  of  the  land ;  otherwise  will  be  greater  or  less  than  the  settled 
the  customs  of  gavelkind  or  borough-  law  of  the  state  has  adjudged  them  to 
English,  which  are  directly  opposed  to  be.'  In  Schieffelin  v.  Harvey,  Anth. 
the  law  of  descent ;  the  custom  of  Kent,  N.  P.  (N.  Y.)  76,  Thompson,  T-  said: 
which  is  Inconsistent  with  the  law  of  '  The  established  principles  of  law  can- 
escheats,  and  many  other  customs  in  not  be  controlled  by  custom.'  In  Min- 
confiict  with  common-law  rules  or  mai-  nesota  Cent.  R.  Co.  v.  Morgan,  $1  Barb, 
ims.  could  not  have  been  recognized.  (N. Y>)3i7,  Miller,  J.,sald;  'Nocustom 
In  general,  too,  evidence  of  a  usage  of  can  be  established  which  contravenes  a 
trade  Is  not  inadmissible  because  It  is  well-settled  principle  of  law.'  In  Raisin 
contrary  to  the  principles  of  law   gov-  i'.  Clark,  41  Md.  158;  ao  Am.  Rep.  66, 
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There  is  also  in  some  parts  of  England  the  custom  of  borough- 
English,  by  which  the  youngest  son  inherits  the  estate  of  his 
father  in  preference  to  alt  his  elder  brothers ;  and  there  are  sev- 
eral other  customs  in  different  counties,  which  have  become  the 
law  of  those  particular  localities.* 

6.  How  the  Words  Are  Uwd  in  thu  Aitiid«. — It  is  thus  apparent 
that  the  word  "custom  "  is  used  in  two  senses:  one  as  meaning  a 
local  law,  as  the  custom  of  gavelkind ;  the  other  as  meaning  a 
modem  usage  of  trade.  In  discussing  the  local  laws  of  £»^/(znt^ 
and  the  local  common-law  customs,  the  word  "  custom  "  is  alone 
appropriate,  and  should  be  exclusively  used.  On  the  other  hand, 
when   the   modem    methods  of  business  dealing' — usages  —  are 

Hiller.  J.,  lald ;  '  A  usage  in  contraven-  country  to  thli  effect,  or  anj  specia] 
tion  of  a  well-Bettled  and  salutary  rule  custom  affecting  either  the  particular 
of  law  cannot  be  sustained  hj  courts  of  locaKtj'  or  trade.  A  custom  Is  some- 
justice.'"  thing  which  ha»  the  force  and  effect  of 

1.  See   Borouoh-English,   vol.  i,  law;  is  law  by  the  usage  and  consent 

p.  4Sa  of  the  people.    But  it  must  be  uniform 

In  Clements  v.  Scudamore,  i  P.  and  univcrEil  within  the  sptaere  of  its 
Wms.  63,  it  was  held  that  in  pleading!  action, and  so  ancient  'that  the  memory 
tpeclal  cuiitom,  the  nature  of  it  must  be  of  man  runneth  not  to  the  contrary.'  i 
set  forth,  but  not  so  of  through -English,  Bl.  Com.  68-74  \  Newbold  v.  Wright,  4 
or  any  custom  which  the  law  regards.  Rawle  (Pa.)  3i3;  Rapp  v.  Palmer,  3 
"Wherever  this  custom  of  borough-  Watts  (Ps.)  i79._  II  was  nothing  like 
English  has  obtained,  the  youngest  son  that  which  the  plaintllf 'a  testimony 
is  there  placed  in  the  room  of  the  eld-  tended  to  prove.  If  it  had  been,  it  will 
est,  who  Inherits  by  the  common  law;  be  conceded  that  the  custom  would 
and  there  is  no  difference  in  the  course  have  been  the  law  of  the  contract,  and 
of  descents,  but  that  the  custom  prefers  both  parties  would  have  been  bound  by 
the  youngest  son,  and  the  common  law  it.  It  was  not  this,  however,  which  the 
the  eldesL  All  the  lands  in  England  testimony  whs  offered  to  prove,  but  the 
were  at  Hrst  and  before  theconquest.  In  practice  and  usage  of  the  firm  in  re- 
nature  of  gavelkind,  and  descended  gard  to  giving  credit.  Now,  as  this 
equally  to  all  the  Issue.  The  common  was  n6t  good,  as  a  custom,  according 
law  takes  notice  of  these  customs  of  to  the  definitions,  it  did  not,  ex  fro- 
gavelkind  and  borough  •English."  frio  vigore,  bind." 

Tb*P«iuurlTUil4  04MI, — The  PetiH-         In  Pennsylvania  Coal  Co.  v.  Sander- 

sylvania  cases  distinguish  more  sharply  son,  94  Pa.  St.  30a ;  30  Am.  Rep.  785, 

than  any  others  between  the  meaning  which  was  an  action  for  damages  for 

of  the  words  "  custom"  and   "  usage.  Injuries  to   property  caused  by  water 

Id  these  cases   "custom"   Is  generally  pumped  from  a  mine,  the  court  said  of 

used  as   signifying   a   local  law  ;   very  the  defendant:  "  It  could  not  justify  Its 

much  as  borough -English  was  a  local  actionon  the  ground  that  the  customary 

law  in  £«^/aiirf,- a  "custom"  Is  required  mode  of  disposing   of   water,  pumped 

to  possess  the  common-law  attributes,  from  mines  in  the  coal  regions,  was  to  al- 

*  such  as  that  it  must  be  so  ancient  "that  low  It  to  follow  Into  the  adjacent  natural 

the  memory  of  man  runneth  not  to  the  water -courses,  as  such  usage  lacked  the 

contrary."     "  Usages"  are  restricted  to  necessary   age   to   establish  a  general 

what    may    be    more     plainly    called  custom,  and  such  a  custom  would  not 

"  modem  usages  of  trade  ;"  but  the  dis-  only  be  unreasonable,  but  unlawful.  As 

Unction  Is  not  always  closely  observed,  a  general  custom,  it  tacks  the  necessary 

tn  Hursh  v.  North,  40  Pa.  St.  341,  to  age,  for  the  beginning  of  deep  coal  min- 
avoid  the  bar  of  the  Statute  of  Llmita-  ing,  in  the  regions  above  named,  fs 
tions,  thecourt  below  admitted  evidence  quite  within  the  memory  of  men  yet 
to  show  a  usage  or  practice  of  the  plain-  living.  Wanting  this,  it  fails  in  a  par- 
tiffs  to  sell  on  credit  without  such  ticular  essential  to  the  establishment  of 
terms  being  expressed.      The  appellate  such  custom." 

court  said:  "  It  was  not  pretended  that        Inloneati.  Wagner,  66  Pa.St.43a;5 

any  general  cualom  existed  In  the  Am.  Rep.  385,  It  was  said  that  a  usage 
a;  C.  of  L.— 45                        706 
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under  consideration,  we  may  either  use  the  word  "custom  "  or 
"  usage  ; "  for  in  this  connection  the  two  words  are  synonytnous. 
In  reading  this  article  these  distinctions  should  be  kept  in  view. 
In  the  succeeding  paragraphs  treating  of  the  older  English  law, 
the  word  "  custom  "  is  alone  used.  In  the  larger  portion  of  the 
article,  relating  to  the  modern  usages  of  trade,  the  words  "cus- 
tom "  and  "  usage  "  are  employed  as  synonymous. 

n.  CmTOlu  nr  the  OldBB  Law. — Customs  are  said  to  be :  First, 
general,  or  those  which  prevail  throughout  the  whole  kingdom, 
country,  or  state ;  and  Second,  particular,  or  those  which  prevail  in 
a  particular  place  or  among  a  particular  class. 

1.  General  Ctutonu — The  Common  Lav. — Such  customs  are  said 
to  regulate  the  procedure  of  courts,  the  rights  of  persons  under 
contracts,  the  acquisition  and  transfer  of  property,  the  determina- 
tion of  criminal  acts,  and  many  other  legal  rights,  remedies,  and 
obligations.  Recognized  and  adopted  by  courts  of  justice,  these 
customs  became  rules  of  universal  application  and  force,  and  all 
men  are  conclusively  presumed  to  know  them.*    The  decisions  of 


abOTC,  muet  have  been  so  ancient  and  tion  of  no  authoritieB  E' 

uniform   in  the   region   In   which   the  give  a  custom  the  force  of  law,  among 

properly  is  lituated.  as  to  amount  to  a  other  thing*,  it  must  be  oniversal  and 

custom  or  usa^  capable  of  controlling  its  origin  in  point  of  time  bo  far  back 

the   rule    of  the    common    law    cited  '  that  the  memory  of  man  runneth  not 

above,  and  of  becoming  the  law  ItEClf.  to  the    contrarj,'     This   custom   la  at 

One  element  of  such  a  custom  would  best  but  a  local  one  and  la  confined  to 

be,  that  it  Is  so  ancient  "that  the  mem-  'a  particular  business  or   employment,' 

oty  of  man   runneth  not   to  the  con-  and  so  recent  In  its  origin  that  Its  be- 

trary."     This  could    not  be,   and  was  ginning  is  within  the  memory  of  some 

hardly   pretended   of  the    locdilty    in  of  the  wltnesseE." 

question.  In  Nolle  v.  Hill,  36  Ohio  St.  186,  it 
In  Corcoran  v.  Chess,  131  Pa.  St.  was  said  that  although  the  terms  "ciis- 
3S6t  the  plaintilT  alleged,  and  called  toin"and"usage"arcfrequently usedaa 
witnesses  to  show,  a  custom  that  mason  synonymous,  this  is  a  contusion  liable 
work  was  to  be  measured  bj  the  rule  to  lead  into  grave  error.  "Custom  it 
contended  for  by  him.  The  court  the  thing  to  be  proved ;- usage  is  the 
said  :  "  The  evidence,  however,  failed  evidence  of  it.  A  custom  when  prop- 
to  prove  any  such  custom.  It  was  at  eriy  established  hai  the  force  and  effect 
moat  a  mere  uaage  of  the  trade,  neither  of  law  as  between  the  parties,  and  it  Is 
ancient  nor  general  enough  to  acquire  as  improper  to  ask  a  witness  what  Is  the 
the  force  of  cuatom.  Had  there  been  custom  as  it  would  be  to  ask  him  what 
such  a  custom,  the  parties  must  be  pre-  is  the  law.  The  witness  may  testify  ai 
Bumed  to  have  known  of  it,  and  to  have  to  what  is  in  fact  the  usage,  and  as  to 
contracted  in  view  of  it.  In  other  all  the  circumstances  and  incidents,  but 
words,  the  law  would  write  such  cus-  it  is  for  the  court  to  determine  oe  a 
torn  into  their  contract.  It  is  not  so  question  of  law,  whether  such  usage 
with  a  mere  usage  of  trade,  recent  in  shall  have  the  force  and  effect  of  a  cus- 
its  date  and  not  general  In  its  applica-  torn."  And  see  also  Ackerman  v. 
tlon.  The  parties  cannot  be  presumed  Shelp,  8  N.  ].  L.  135  ;  Allen  v.  Stevens, 
to  have  contracted  upon  the  faith,  and  39N.J,  L.  509;  Stevens  v.  Paterson, 
with  knowledge,  actual  or  constructive,  etc.,  R.  Co.,  34  N.  J.  L.  533;  3  Am. 
on  the  part  of  the  defendants,  of  such  Rep.  369;  Harris  v.  Carson,  7  Leigh 
usage;  and  their  acquiescence  therein  (Va.)  631;  30  Am.  Dec.  510;  Dela- 
must  be  shown  before  they  can  be  af-  plane  ti.  Crenshaw,  ij  Gratt.  ( Va.)  4,57. 
fected  by  It."  1.  i  Bl.  Com.  73., 
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judges  upon  these  customs,  tc^ether  with  the  writings  of  the  old 
authors  of  repute,  are  the  evidence  of  the  common  law.* 

A  discussion  of  these  general  customs  would  be  a  discussion  of 
the  established  principles  of  the  common  law,  and  would  therefore 
be  entirely  beyond  the  scope  of  this  article. 

2.  Particular  Cnrtonu— a.  Importance  of  and  Rules  Gov- 
erning Particular  Customs,— Nor  are  the  particular  customs 
of  the  older  English  law  of  much  practical  importance  to  us.  These 
local  customs  were  the  outgrowth  of  peculiar  conditions  of  life,  es- 
pecially of  the  feudal  system  of  land  tenure.  Many  of  the  customs 
related  to  the  rights  of  common  for  the  recreation  of  the  people, 
the  pasture  of  cattle,  etc.  Others  pertained  to  ancient  methods 
of  business  as  practised  by  the  guilds  of  the  larger  towns.  But 
although  these  local  customs  are  in  themselves  of  no  value  to  us, 
the  legal  rules  governing  them  have  had  a  direct  influence  upon 
the  development  of  the  modern  law  of  usages,  and  it  is  therefore 
necessary  for  us  briefly  to  consider  them.  They  are  set  forth  by 
Blackstone,*  who  says  that  to  make  particular  customs  good  they 
must  be  ancient.'     He  says  too  that  such  customs,  to  be  good, 

1.  CfaiQflt'  GlanTilte,  Bracton,   Brit,  ciatlon   v.  Brinle^,  34  N.  J.  Eq.  438,  it 

toD,  Pleta,  Hengbatn,  Littleton,   Stat-  ii  Baid  :  "  The  ttral  requisite  of  a  good 

bam,  Brooke,  Fitzherbert,  Staundford  custom  is  that  it  shall  have  been  used 

and     Coke;     i    Bl.    Com.    73.       See  so  long  that  the  memory  of  man   run- 

Crabbe's    and    Reeve's    Hlitories    of  neth  not  to  the  contrary.     For  which 

Common  Law.  reason  no  custom  can  prevail  against 

1,  I  BL  Com.  76,  etc.  an  eiprees  act  or  Parliament,  aince  the 

The  reader  will  bear  in   mind  that  statute  Itself  Is  a  proof  of  a  time  when 

Ibese  rules  are  mentioned  at  this  point  auch    custom    did    not  exist,     i    Bl. 

only  in  connection  with  common-law  Com.   76;   Bac.    Abr.,   til.    'Custom,' 

customs,  and  out  of  respect  to  the  usual  A.     Customs  similar  to  those  of  gavel- 

meibod  of  discussing  the  subject.  The  kind  and  bo  rough -English,  cannot  exist 

mlea  relating  to  usages  of  trade  will  be  here,  for  they  cannot  have  the  antiquity 

found  at  length,  I'm/rn.  necessa^   to   their   validity."     Acker. 

S.  A  enitoni  mnat  b«  anotont :  that  is,  man  f.  Shelp,  8  N.J.  L.  135;  Aliens, 
it  must  have  been  used  so  long  that  Stevens,  19  N.  J.  L.  509. 
the  memory  of  man  runneth  not  to  the  In  Harris  t;  Carson,  7  Leigh  (Va.) 
contrary.  If  it  can  be  shown  to  bave  632;  30  Am.  Dec,  510,  it  Is  said  :  "Any 
commenced.  It  is  void  as  a  custom.  Of  practice  or  usage,  however  general,  in- 
course.  it  must  have  had  a  beginning,  troduced  into  this  country  since  its  set- 
but  if  its  beeinnins  can  be  discovered,  tlement.  and  in  opposition  to  the  corn- 
then  the  iniEvidual  who  onginated  the  mon  law,  can  have  no  force  on  the 
custom  can  be  ascertained,  and  one  ground  of  custom,  because  it  lacks  the 
man  will  be  the  maker  of  the  law,  essential  ingredient  of  a  good  custom— 
which  is  impossible.  But  if  there  is  it  is  not  Immemorial."  And  in  Dela- 
no evidence  of  its  beginning,  it  will  be  plane  i>.  Crenshaw,  15  Gratt.  (Va.) 
presumed  to  have  existed  during  Che  457,  it  was  said  :  "  That  a  custom,  to 
whole  period  of  legal  record.  1  Bt.  displace  the  common  law,  must  be  im- 
Com.  76.  The  time  "  whereof  the  memorial,  and  that  the  time  of  legal 
memory  of  man  runneth  not  to  the  memory  runs  back  to  the  reign  of 
contrary"  has  been  judicially  deter-  Richard  CcEUr  de  Lion,  are  maxims  of 
mined  to  mean  the  year  A.  D.  11S9,  the  such  ancient,  universal,  and  familiar 
beginning  of  the  reign  of  King  Richard  acceptation  in  the  English  law  that  It 
the  First.  As  America  was  not  dis-  is  now  quite  too  late  to  controvert 
covered  at  that  time,  no  custom  which  their  correctness.  It  has  been  made 
requires  Immemorialltj  to  establish  it  the  subject  of  regret  and  complaint 
can  exUt  here.  In  Ocean  Beach  Asto-  that  (he  time  of  legal  memory  was  not 
707 


^aovGoOt^lc 


USAGES  AND  CUSTOMS. 


must  be  continued,'  compulsory*  consistent  with  each  other," 
certain,^  acquiesced  in,'  and  reasonable.* 


shortened  by  'th«  courtB  ot  law,  upon  to  be  met  hj  the  allegatloo  of  another 

the  same  reason  which  led  to  the  re-  custom,  Inconalitent  with  the  lirst,but 

duction  of  the  period  of  limitation,  yet  rather  bj  the  denial  of  the  ezlitenceof 

that  it  remained  unchanged  is  everv-  the  lint  as  a  custom.     Clarke's  Brown, 

where  conceded.     This  court  ban  dfi-  ^  i8.     If  one  man  alleges  that  by  cws- 

afiirmed  the  existence  of  any  cuEtomary  torn  he  lias  the  right  to  have  windows 

law  in   Virginia"     For  an  interesting  lookingintoanother'sgarden.  the  other 

account  of  the  origin  and   history  of  cannot  claim  a  right  by  custom  lo  stop 

"legal  memory,"  see  the  note  to  Csfl-  up   or    obstruct    those    windows;   for 

sid*  v,  Stewart.  2  M.  &  G.  437.  these  two  contradictory  customs  can- 

1.  A  Oiutom  Kiut  B«  Continued. — "  If  not  both  be  good,   nor  both   stand  to- 

a  custom  ceased  and  recommenced,  its  gether.     He  ought  rather  to  deny  the 

new   beginning  would  be   within   the  eiislence  of  the  former  custom,    i   Bl. 

lory  of  man.     But  an  interruption  Com.  76.     The  cases  upon  this  point 

:h  Is  to  prove  valid  as  against  a  are  Aldred's  Case,  9  Rep.  5S  b:  Ken- 


;   valid   as  against 
It  be  an  actual  Interruptio 
of  the  UKBge,  and  not  simply  an  inter- 
ruption of  the  possession  of  the  right.' 


chin  V.  Knigbt,  i  WIls.  153;  Parkin  i< 
RadcliJTe,  1  B.&P.  283. 

«.  A  Oiutom  Xwt  B«  OarUlu.— Thus, 
a  custom  that  land  shall  descend  to 
the  most  worthy  of  the  owner's  blood 
is  void :  for  how  shall  this  worth  be 
determined  P  A  custom  to  pay  two 
If  the  pence  an  acre  In  lieu  of  title  U  good ; 
custom-  but  a  custom  to  pay  sometimes  two 
It  a  cer-  pence  and  sometimes  three  pence,  as 
e  of  the  the  occupier  of  the  land  pleases,  is  bad 
practice  for  ten  years  would  not  de-  for  its  uncertainty.  Dane's  Abr,  ch. 
stroy  the  custom,  although  it  would  16,  ^  j;  Millechamp  u,  Johnson.  Willes 
add  to  the  difficulties  of  proving  its  ex-  305 ;  Bell  v.  Wardell,  Willes  201 ;  Steel 
Istence.  If,  however,  the  right  be  dis-  ».  Houghton,  i  H.  Bl.  51 ;  Rei  v.  Ec- 
continued  for  a  single  day,  that  would  cleslield,  i  B.  &  Aid  360;  Lloyd  v 
prove  the  non-existence  of  any  asserted  Jones,  13  lur.  '  -  .  ■*  -^  -  -^  . 
' C.  B.  81;  Sei: 


In  Clarke's  Browne  on  Usages  : 
CuslomE,   4    16,   it   is   said,   following 
Blackstone  :  "One  of  the  comn 
lustrations  will  make  this  clear. 
Inhabitants  of  a  parish  have  a 
ar^  right  to  water  their  cattle 
'"'n  pool,  a  "— ■"  ,it..-nnti.,,..,.r 


custom  analogous  with  the  right." 

S.  A  onatom  mnat  1m  oompnlioiT, 
otherwise  It  loses  the  imperative  char- 
acter of  law ;  Chat  is,  when  it  Is  estab- 
lished as  a  custom,  it  must  be  binding 
upon  all,  and  not  left  to  tbe  option  of 
every  man  whether  he  will  conform  to 
It  or  not.  A  custom  that  all  the  in- 
habitants shall  be  rated  toward  the 
maintenance  of  a  bridge  will  be  good ; 
but  a  custom  that  every  man  is  to  con- 
tribute thereto  at  hit  own  pleasure  is 
idle  and  absurd,  and  Indeed 


360, 

657;  17L.  J.  C.  P.  306;6 

ielby  V.  Robinson,   i  T.  R. 

758;  Tanistry's  Case,  Dav.  3a;  Blewett 

V.  Tregonning,  3  Ad.  &  El.  554;  30  E. 


C.L.  I 


•:.  Broad  bent,  1 


all. 
Usages 


Bl. 


78;    Lawi 


and    Customs,  ^   11;  Clarke's 
Drown  on  Usages  and  Customs,^  iS. 

).  Onatomi  Hut  B«  Oonalatent  tnth 
BMk  Other.— One  custom  cannot  beset 
up  in  opposition  to  another.  For  if 
both  are  really  customs,  then  both  are 
of  equal  antiquity  and  both  estab- 
lished by  mutual  consent.  If  two  cus. 
toms  are  contradictory,  It  is  evident 
that  they  cannot  both  have  t>een  es- 
tablished by  mutual 
Com.  78. 

The  allegation  of  01 


Wilson  I..  Willes,  7  East  1 
i^iayton  ir.  Corby,  5  Q^  B.  415;  48  E. 
C.  L.  413 ;  Peppin  v.  Shakespear,  6  T. 
R.  748 ;  Duberley  v.  Page,  1  T.  R.  391 ; 
Valentine  -a.  Penny,  Noy  145 ;  Dean  of 
Ely  V.  Warren,  1  Atk.  189;  Hay  ward 
11.  Cunnington,  i  Lev.  331:  Hay  ward 
*.  Cunnington,  i  Sid.  354;  Manchester 
•V.  Vale.  I  Saund.  aS. 

a.  A  Oturtom  Knit  B«  Aoqnleaoed  In. — 
Not  subject  to  contention  and  dispute. 
For  as  customs  owe  their  origin  to  com- 
mon consent,  their  being  immemorially 
disputed  Is  a  proof  that  such  consent 
was  wanting,     i  BE.  Com.  77. 

S.  A  Onatom  Knat  B«  BMaomftbU. — 
Or  rather  it  must  not  be  unreasonable; 
which  Is  not  always,  as  Sir  Edward 
Coke  says,  to  be  understood  of  erery 
unlearned  man's  reason,  but  of  artificial 
and  legal  reason,  i  Bl.  Com.  77; 
Clayton  v.  Corby,  5  Q^  B.  415 ;  48  E.  C. 
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Ohuw  la  th.  USA  G£S  A  ND  CUS  TOMS.  Otte  i«w. 

b.  Manor  Customs— City  of  London  Customs. — In  the 
English  reports  there  are  also  found  many  particular  customs  of 
manors,  in  regard  to  the  respective  rights  of  landlord  and  tenants, 
rights  of  pasturage,  etc.*  Besides  these  there  were  a  large  number 
of  local  customs  of  the  city  of  London,  relating  to  a  great  variety 
of  matters.  None  of  these  are  of  particular  importance  to  the 
American  lawyer,  but  from  a  historical  standpoint  some  of  them 
are  interesting.    This  is  especially  so  with  some  of  the  customs 

I„  413;  Wtlket  V.  Broadbent,  i  Will,  law,  and  1(  in  truth  the  blndli^  law 

63;  I   Dane's  Abr.,  ch.  36,  art.  i.^x;  within   ■   particular   diatrlct,   or   at   a 

Bremncr  v.  Hull,  L.  R.,  1  C.P.748;  particular  place,  of  the   peraons   and 

ij  jur.  N.  S.  648;  Rex  I/.  Gordon,  I  B.  thing:*    which    it    concerns'   (see   I.e 

b  Aid.  534;  Hlx  V.  Gardiner,  i   Bulit  Case  de  Tanlitrj,  Davy'i  Rep.  33).  it 

19s;  Hilton  ti.  Granville,  D.  ft  M.  614;  must    be   certain,   reaionable,    imme- 

c,  Qj  B.  ;oi  ;  Rogers  v.  Brenton,  to  Q^  morial,  and  continued  without  Inter- 

B.  36;  59  E.  C.  L..  3j  ;  Hounsej  v.  Is-  ruptton.      Or  these  requialtes  the  only 

mar,  t  H.  &  C.  739 ;  Pitch  v.  Rawllnn,  one  which  In  brought  In  question  now 

3  H.  Bl.  393  ;  Bell   v.  Wardell,  Wllles  fs,  whether  tbe  custom  is  reasonable  or 

103 ;  Race  v.  Ward,  4  El.  &  Bl.  703  ;  not.     ...     A  custom  Is  not  unrea- 

83  E.  C.  !>.  700;  Hall  V.  Nottingham,  sonable  merelj  because  it  is  contnrj 

I   Eich.   Div.  1  ;  Bennington  v.   Tt,j-  to  a  particular  tnaxlm  or  rule  of  the 

lor,  2  Lutw.   R.  C.  1517;  London  v.  common  law,   as  the  custom  of  gavel- 

Vanacre,   11  Mod.  369;  Cockaec^  v.  kind  and  borough-English,  which  are 

Fanihaw,  1   Doug.    119;   Collon  o.  dlrectlj  contrarj  to  tbe  law  of  descent, 

Smlth.Cowp,  47  ;  VlnkestincK.  Ebden,  or  the  custom  of  Kent,  which  is  con - 

13  Mod.  316  ;  Serjeant  r.  Read,  t  Wlls.  tnry  to  the  law  of  escheats  ;  nor  is  a 

Si;  Beau  u.  Bloom,  3  Wlli.  458;  cases  custom  unreasonable  because  It  is  prej- 

I  Dane's  Abridg..  ch.  36,  art  z,  ^  i ;  udlcial   to  the    Interests  of   a   private 

SalUburj  V.  Gladstone,  9  H.  L.  Cas.  man,  if  It  be  for  the  benefit  of  the  com- 

691,  an  important  case;  BlsbopofWln-  monwealth,  as  the  custom  to  turn  Ibe 

Chester   «.   Knight,    1    P.    Wms.  406;  plough  upon  the  headland  of  another, 

Dean  of  Elj  v.   Warren,  1  Atk.  189;  tn  favor  of  husbandry  ;  or  to  dly  nets 

Mix  V.  Gardiner,  i   Bulst.  195;  Drake  on   tbe   land  of  another,  in   favor  of 

V.  Wiglcsworth,  Willes  6^4;  Winches-  fishing,  and  for  the  benefit  of  naviga- 

ter  D    Willies,  II  Mod.  48;  Taylor  T>.  tion.     But  a  custom  that  is  contrary  to 

Devej',  7  Ad,  &  G1.  409;  34  E.  C.  L.  the  public  good,  or  injurious  or  preju- 

131 ;    Rockej   V.    Muggins,   Cro.   Car.  dlcial  to  the  manj,  and  beneficial  onlj 

3ia;  Vaughan  v.  Atwood,  i  Mod.  303.  to  some  particular  person,  Is   repug- 

A  custom  may  be  good,  though  the  nant  to  the  law  of  reason,  for  it  could 

particular  reason  of  it  cannot  be   as-  not  have  bad  a  reasonable  commence- 

signed.    Thus,  a  custom   in   a  parish  ment," 

that  no  man  shall  put  his  beasts  into  So  in  Salisburr  f.  Gladstone,  9  H. 
tbe  common  until  the  third  day  of  L.  Cas,  693,  It  was  said:  "When  it  is 
October,  would  be  good  ;  and  jet,  it  snid  that  a  custom  Is  void  because  it  is 
would  be  hard  to  show  the  reason  whj  unreasonable,  nothing  more  is  meant 
that  day  in  particular  is  fixed  upon  than  that  the  unreasonable  character 
rather  than  the  daj  before  or  after,  of  the  alleged  custom  conclusively 
Smith  1!.  Tjson.  I  P.  &  D.  307;  I  N.  &  proves  that  the  usage,  even  though  It 
P.  784;  9  Ad,  &  El.  40S,  Is  sn  instruct-  maj  Imtb  existed  immemoriallj,  must 
ive  case  upon  this  subject.  Tbe  court  have  resulted  from  accident  or  indul- 
of  exchequer  chamber  held  not  un-  gence,  and  not  from  anj  right  con- 
reasonable  a  custom  for  all  victuallers  urred  in  ancient  times  on  the  par^ 
to  erect  booths  on  a  common,  parcel  setting  up  the  custom." 
of  the  waste  of  a  manor,  selected  bj  1.  As  an  Instance  of  the  customs  In 
the  lord  for  holding  fairs  yearly,  and  to  regard  to  tithes,  see  CUrke  v.  Clarke, 
place  posts  and  tables  there,  (luring  a  3  Y.  &  C.  341;.  where  the  court  decided 
certain  period  of  every  year.  Tindal.C.  that  tbe  reasonableness  of  setting  out 
J..e«id:  "To  give  validity  to  a  custom,  every  tenth  turnip  Instead  of  tenth 
which  has  been  well  described  to  be  heap  of  turnips  for  the  parson,  must 
'an  usage  which  obtains  the  force  of  depend  upon  whether,  bj  that  mode  of 
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.VMonaad  USAGES  AND  CUSTOMS. 

of  the  city  of  London,  from  which  may  be  traced  several  branches 
of  our  present  common  law,* 

in  The  VATttBB  AHS  CHAAAomiBTica  OF  UusES— 1.  Distinotiou 
Between  Vrages  and  Technical  Chutonu — a.  Usage  a  Mode  OF 
Dealing. — Reference  has  been  made  to  the  fact  that  the  word 
"custom"  in  its  strict  technical  sense  means  a  law,  whereas 
"usage  "  is  a  mode  of  dealing;  and  that  this  technical  meaning 
of  the  word  "  custom  "  must  not  be  confused  with  its  other  mean- 
ing as  synonymous  with  the  word  "  usage."  This  distinction  will 
be  made  still  clearer  by  reference  to  the  extracts  in  the  note.' 


I.  The  cuBIODiE  of  the  city  of  Lon- 
don are  illuBtrated  in  the  following 
cases:  Bruin  v.  Knott,  il  Sim.  453; 
Piper  !>.  Chappell,  14  M.  &  W.614; 
SUinton  V.  Jones,  2  Selw.  N.  P.  113$; 
Plumnier  v.  Bentham,  1  Burr.  34^; 
Blacquiere  v.  Hawkins.  1  Doug.  378; 
Harthop  v.  Hoare,  1  Wils.  8;  Lyons  ■v. 
Depals,  3  P.  &  D.  177;  Lavbourne  v. 
Crisp,  4  M,  &  W. jio;  Magrath  v. 
Hardy,  6  Scott  627;  Bulbroke  v.  Good- 
eve,  I  W.  Bl.  569;  Arnold  r.  Poole,  4 
M.  &  G.  860 ;  Webb  r.  Hurrell.  4  C.  B. 
187;  56  E.  C.  L.  387 ;  Crosby  i>.  Ilether- 
tngtOD,  5  Scott  N.  R.  637;  Bradbee  v. 
Christ's  Hospital,  5  Scolt  N,  R.  79; 
Collyer  -o.  Stennet,  j  Scott  N.  R.  34; 
Salter's  Co.  v.  Jay,  3  G.  &  D.  414; 
Merchant  Tailors' Co.  iv.  Truscott,  11 
Exch.  855. 

Various  customs  of  manors  are  men- 
tioned in  these  cases:  Gard  v.  Catl- 
ard,  6  M.  &  S.  6(j ;  Richardson  v.  Capes, 
4  D.  &  R.  513;  Richardson  v.  Walker, 
4  D.  &  R.  49S;  Cort  V.  Birkbeck,  i 
Doug.  118:  Brabant  v.  Wilson,  15  L.  1. 
Q,B.49;Hanmert.  Chance,  11  Jur.  N. 
S-397;  13W.R.SS6;  Portlands.  Hill, 
L.  R.,-2  Eq.76s;'  11  Jur.  N.  S.  j86;  ic 
W.  R.  3S :  Salisbury  v.  Gladstone,  9  H, 
L.  Cas.  691;  Anglesey  t'.  Hatherlon,  10 
M.  &  W.  318  \  Mugeleton  v.  Barnett,  i 
H.  &N.  182;  3H.  SN.653;  Denn  v. 
Spray,  1  T.  R.  466;  Reg.  i'.  Hale,  i  P. 
&  D.  293:  9  Ad.  &  El.  319;  36  E.  C.  L. 
159;   Clarkson  v.  Wood'house,  5  T.  R. 


law.  it  is 
law  because  it  is  not  statute 
law;  It  is  local  taw  because  it  is  a  law 
of  a  particular  place  as  distinguished 
from  the  general  common  law.  Now, 
what  is  the  meaning  of  local  common 
law?  Local  common  law,  like  general 
common  law,  Is  the  law  of  the  country 
as  it  existed  before  the  time  of  legal 
memory.which  is  generally  considered 
the  time  of  Richard  I.  Therefore, 
when  people  allege  a  custom,  they  al- 
lege that  which  Uiey  call  a  custom  as 
having  been  the  law  of  the  place  be- 
fore the  lime  of  legal  memory." 

In  Robinson  v.  Mollctt,  L.  R.,  7  H. 
L.  801,  Baron  Cleasby  said;  "These 
usages  of  trade  must  not  be  confounded 
with  local  customs  or  usages  connected 
with  land,  or  the  various  rights  belong- 
ing to  It,  or  with  modes  otelectlon  to 
public  offices,  and  matters  of  that  na- 
ture. These  have  the  force  of  law 
Independent  of  persons  consenting  to 
them,  and  they  are  fixed  and  certain 
and  cannot  be  changed.  But  the 
usages  of  what  Is  called  the  London 
tallow  market  have  no  legal  obligation, 
except  so  far  as  persons  expressly  or 
Imptiedly  consent  to  them." 

In  Hall  V.  Nottingham.  I  Exch, 
Div,  1,  Cleasby,  B.,  said:  "  I  believe 
the  proper  meaning  of  Ibe  word  '  cus- 
tom,' as  applied  to  a  matter  of  this 
description,  Is  something  that  has  the 
effect  o(  a  local  law." 

"This  distinction.  Indeed,  between 
the  general  custom  of  merchants,  which 
is  part  of  the  law  of  the  realm,  and  the 
particular  usages  of  certain  particular 


,     ,  J   Doug.  i8g;  Freeman   v.   Phil-  , 

lips,  4  M.  &  S.  486;  Sheppard  i'.  Hall,  3  businesses, 

B.  &  Ad.  433;  3  E.  C.  L.  no;  Wilcock  marked  in   former  omes  «■   ma  now; 

V,  Windsor,  3  B.  &   Ad.  43;   33  E.  C.  thus  we  find  Buller,  Justice,  saying,  3 

L.  39;  Davidson  -D.   MoScrop,  3   East  T.    R,    p.   73,  that,   ■  Within   Ihe   last 

J6;  RexT'.JolIffe,  3  D,  &  R.  340;  3  B.  thirty    years    (his  lordship   spoke   in 

[  Cm;  9  E.  C.  L.  si.  1787)  the  commercial  law  of  this  coun- 

3.  In  Hammerton  v.  Honey,  34   W.  trv   has   taken   a   very   different   turn 

R.  603,   Jessell,   M.   R.,   said:  "Now,  from  what  it  did  before.     Before  that 

what  is  a  custom  P     A  custom,  as  1  un  -  period  we  find  that,  In  courts  of   law, 
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*.  Usage  Need  Not  Be  Ancient. — A  custom  in  its  sense  of 
law  was  required  to  be  so  ancient  that  "  the  memory  of  man 
runneth  not  to  the  contrary,"  A  usage,  however,  need  only  be 
old  enough  to  be  well  established  in  the  trade  or  place.'     The 

nil   the   evidcDce   in   mercintile  casei  which  it  rerers.    This  is  not  a  question 

vras  thrown   together;   the;  were  left  of  custom  by  which  third  partiet  are 

generailj  to  a  jurj.   and   produced   no  sought  to  be  charged  but  the  queetion 

established  principle.     From  that  time  of  the    meaning  of   a  term   employed 

we  all  know  the  great  study  has  been  bj    the  contracting    parties.     If  the 

to  find  some  certain  general  principles  meaning  of  the  term  was  well  under- 

which  shall  be  known  to  all  mankind  ;  stood  between  the  contracting  parties, 

not  oa\j  to  rule   the   particular   case  It    is   Immaterial   whether  such  usage 

then  under  consideration,  but  lo  serve  was  one   day  or  one   thousand   years 

as  a  guide  for  the  future.'"    Note  to  old." 

Wi^lesworth  V.  Dallison.  a   Smith's  In  Rindskoff  v.  Barrett,  14  Iowa  101, 

Le^  Cai.  594.  It  was  said  :     "Mr.  Parsons  saTs.and 

1.  In  Sleight  n.  Hartshorne,  1  Johns,  truly,   that   the  word   embraces    very 

(N.  Y.)   J31,   Chancellor  Kent    said:  many  degrees   of  the  same   meaning. 

"Where  the  term 'usages  of  trade'  Is  One  extreme  is  that  ancient,  universal 

made  use  of,  it  admits  of  an  applica-  and  well-established   custom,  which  Is 

'  '     '        "aw.     The  other  Is  a  manner  of 
particular  thing   in   a   small 

chants,  of  universal  authority   among  neighborhood,  or  by   a  small   class  of 

commercial  men   in  civilized  societies,  men,  for  a  few  years.     Whatever  it  is, 

and  foriTiing  one    of   the  constituent  If  it  falls  within  the  reason  of  the  rule 

parts  of  the  laws  of  this  state,  as  the  which  makes  it  a  part  of  the  contract, 

general  law  of  the  land,  or  to  usages  It  amounts  to  a  custom.     If  established. 

of  local  origin,  or  prevailing  in  a  par-  the   length  of  its  duration  is  not  very 

licular  branch  of   trade.    The   former  material." 

are  considered  in  the  nature  of  those  In  Blin  v.  Mavo,  10  Vt.  ,;6;  33  Am. 
positive  laws  of  which  cvktj  member  Dec.  175,  It  is  said  that  by  the  usages 
of  the  community  is  presumed  to  be  and  customs  of  business  Is  not  under- 
connusant,  and  which  are  resorted  to  stood  to  be  meant  such  customs  as, 
as  known  and  established  tests  of  con-  from  their  long  continuance,  have  lie- 
tracts  in  all  cases  arising  under  them,  come  part  of  the  common  law,  but 
The  other  depends  upon  the  usage  of  such  customs  and  usages  as  are  gener- 
the  persons  engaged  In  the  traffic  to  ally  regarded  and  adopted  by  the  per- 
which  they  apply,  the  knowledge  of  sons  doing  business  In  the  vicinity,  and 
which  is  not  legally  imposed  on  the  with  reference  to  which  contracts  are 
communis,   but    derives    its    binding  made. 

force  from  the  Supposed  knowledge  of  In  3  Parsons  on  Contracts,  p.  540,  It  is 

the  persons  engaged  in  that  particular  said:  "  It  is  obvious  that  the  word  '  cus- 

species  of  traffic,  at   the   place,  or  In  tom  '  is  used  in  many  senses,  or  rather 

the   trade   in   which   it  obtains.      The  that  it  embraces  very  many  different  de- 

latter  may  be  proved  by  witnesses."  greet  of  the  same  meaning.    By  it  may 

In   Cole  V.  Skrainka,  37  Mo.  App,,  be  understood,  either  that  ancient  and 

437,  it  WAS  held  that  B  usage  of  trade,  universal,   and   perfectly    established 

defining  the  meaning  of  a  term  or  ex-  custom,  which  is  in  fact  law;  or  only 

pression,   need   not  be    ancient ;  it    is  a    manner   of  doing    some   particular 

RilGclent,  if  It  has    existed  for    such  thing,  in  a  small  neighborhood,  or  by 

time  as  to   establish   an  intention,   on  a  small  class  of  men,  for  a  few  years; 

the  part  of  the  contracting  parties,  to  or  any  measure  of  the   same  kind   of 

use  the  expression  in  the  sense  thus  de-  meaning  within  these  two  extremes." 

fined.     ■'  In    regard   to   the  objection,  See  also  Cooper  v.  Berry,  21   Ga.  526; 

that   the    usage   was    not   sufKcienlly  Smith  v.  Rice,  ^S  Ala.  417;  Wall  v. 

long  cooHnued   to  create  a  custom,  it  East  River  Ins.  Co.,  3    Duer  {N.   Y.) 

might  he  observed  that   the   evidence  364;    Adams    r.  Otterback,  15    How. 

tends  to  show  that  the  usage  is  as  old  ( U.  S.)  c,ii) ;  Buford  v.  Tucker,  44  Ala. 

as   the    adoption    of    the    eight-inch  89;  Carlisle  i>.  Wallace,  11   Ind.  353; 

block  pavement  In  controversy, and  no  72  Am.  Dec.  207;  Aiaberaa, etc., Riv- 

utage  can  l>e  older  than  the  thing  to  ers  R.  Co.  v.  Ridd,  35  Ala.  309  ;  Hall  v. 
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only  requirement  for  its  validity  in  this  respect  is  its  existence 
long  enough  to  be  generally  known,  so  that  contracts  are  made 
in  reference  to  it.* 

2.  Th«  Batii  of  Their  Legal  Foroe. — The  fundamental  principle 
upon  which  the  entire  law  of  usage  is  based  is  that  a  us^e  be- 
comes a  part  of  the  contracts  of  parties.  It  is  only  on  this  ac- 
count that  a  usage  has  any  legal  effect.  The  whole  theory  of 
usages  rests  upon  the  presumption  that  parties,  in  making  a  con- 
tract, do  so  with  the  intention  that  the  usages  of  the  place  or 
trade  should  be  regarded  as  part  of  the  contract.  It  is  as  a  part 
of  a  contract  that  a  usage  is  to  be  judged.' 

Storrs,  7  Wis.  JS3;  Newbold*.  Wright,  aonable,  etc.     We  apprehend  that  the 

4  Rawie  (Pa.)  195.  law  of  local  customs  Is  not  applicable 

1.  In    Thompson    v.    Hamilton,   11  in  this  case.     The  usage  relied  on  hat 

Pick.  ( MasB.J  436 ;  13  Am.  Dec.  619,  it  nothing  local  in  its  nature ;  it  relate*  to 

was  ai^ued  Ihat  the  usage  was  not  an-  a  certain  claaa  of  people  spread  through 

clent;  the  court  said  that  wst  immate-  the  country,  and  to  the  peculiar  bus! - 

rial.    The  question  U,  whether  the  ness  in  which  thej  are  employed." 

parties  contracted  with  reference  to  it,  In  1  Greenl.  on  Ev.  (15th  ed.)  151, 

and  In  this  view,  the  Tact  of  its  being  it  is  said  that  in  regard  to  the  usages  of 

well  cElablished,  so  as  to  be  generally  trade,  it  Is  not   necessary  that  they 

■ . J ,_  .,.■ should  have  existed   Immemorial Ijr ;  it 

is  sufficient  if  they  be  esUbllshcd, 
known,  certain,  uniform,  reasonable, 
and  not  contrary  to  law. 

t  E.  C.  L.  43a,  the"  plaintiff,  a  veter-  In  Smith  v.  Wright,!  C«i.  (N.   Y.) 

inary  surgeon,  aued  for  attendance  and  43 ;  1   Am.   Dec.   163,  it  was  said  that 

medicines  furnished  to  the  defendant's  the  usage  has  been  against  the  allow- 

horee.     A  witness  was  asked  whether  ance  of  average  to  goods  placed  on  the 

to  his  knowledge  It  was  the  custom  to  deck  of  a  vessel.    "Tliis  is  proved  to 

pay  veterinary  surgeons  for  attendance  be  the  case,  from  the  testimony  of  sev- 

B8  well  HE  medicines.     It  was  objected  eral  insurance  brokers  and  merchants, 

by   the  defendant's   counsel  that   this  of  long   standing   among  us  ;  some  of 

could    not  constitute  a  custom,   being  whom   carry   It  back   as  far  as  thirtr 

modern.     Best,  C.  J.,  said  ;  "  They  do  years;  a  period,  however,  too  short,  it 

not  mean  a  custom  whereof  the  memory  is  said,  to  establish  a  usage.    The  true 

of  man  runneth  not  to  the  contrary ;  test  of  a  commercial  uN^  is  its  hav- 

but  if  there  is  a  eeneral  usage  applica-  Ing  existed  a  sufliclent  length  of  dme  to 

ble   to  a  particular  profession,  parties  have  i>ecome  generally  known,  and  to 

employing  an  Individual  In  that  profes-  warrant  a  presumptIoi>  that  contracts 

tion  are  supposed  to  deal  with  him  ac-  aie  made  In  reference  to  it" 

cording   to  that  usage.     You   may  3.  In     Pleasants     v.    Pendleton,     6 

cross-examine  as  to  the  extent  of  that  Rand.  (Va.)  493;  18  Am.  Dec.  726,  it 

usage.     With  respect  to  veterinary  sur-  was   said  :     "An    established    usage 

geons.  1  know  of  no  law  that  applies  to  (says  Chief  Justice  Gibbs,  in  Lucas  v, 

them  particularly.     If  there  is  no  con-  Dorrien,  3  Com.  L.  Rep.  105},  constl- 

tract,  they  must  go  on  a  quamlum   mt-  tutes    the    common    understanding   of 

ruit.     There  is  a  usage  for  a  broker  to  parties  in  their  dealings;  and  on  the 

have  commUsion.     If  there  is  a  usage  foot  of    that   common   understanding, 

here,   it  is  evidence   to   regulate   the  they  are  supposed  to  contract." 

claim."  In  Bariow  v.  Lamtiert,  18  Ala.  704; 

In  Williams   v.  Gilman,  j  Me.  176,  55  Am.Dec.374.itwasEaid  thatcusloms 

the  court  said ;  "  The  counsel  for  the  are  at  most  but  a  part  and  parcel  of  the 

defendant   treated   this  usage  among  contract  and  are  only  binding  because 

printers  and  booksellers  as  a  custom,  they  are  a  part  of  the  contract, 

such  OS  we  find  described  in  our  law-  In  Foley  v.  Mason,  6  Md.  37,  it  w«* 

books,  and  have  contended  that,  to  be  said  that  the  theory  of  the  law  of  us- 

valld,  it  must  have  existed  for  time  im-  age  rests  upon  the  presumption,  that  in 

memorial,  uninterrupted,  definite,  rea-  certain  transactions  the  parties  did  not 
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to  be  bound,  but  that  the^  intended  to  common  law,  as  construed  by  our  own 

contract  with  reference  to  the  known  earlier  decisionB  on  the  doctrine  In  re- 

na^ei  upon  the  subject,  and  that  those  sppct  to  customi  a(  this  sort,  and  the 

usages  were  (o  be  regarded  as  part  of  effect  thereof  upon  contracts    Section  4 

the  contract.  of  the  code  declares,  under  paragraph 

In  Wallcer  v.  Barron,  6  Minn.  508.  it  i,  which  is  on  the  eubject  of  '  LawB  of 
was  held  that  proof  of  particular  cus-  Force  In  this  State,'  that,  'The  custom 
toms  Is  generallj  allowed  to  aid  courts  of  anj  business  or  trade  shall  be  binding 
and  juries  In  arriving^  at  the  InCentioD  only  when  It  is  of  such  universal  prac- 
of  parties,  when  thej  perform  acts  or  tice  as  to  justify  the  conclusion  that  it 
make  contracts  that  are  susceptible  of  became  by  Implication  a  part  of  the 
more  than  one  meaning.  It  Is  to  place  contract.'  So  that  it  will  be  seen  that 
the  court  In  the  position  occupied  by  the  custom  of  a  trade  Is  admissible,  not 
the  partv,  and  surround  it  with  the  as  ordinary  parol  evidence,  but  as  law, 
same  Intfuence  that  operated  or  might  entering  Into  the  contract  just  as  any 
have  operated  upon  him  when  acting,  other  law  does.  It  ta  not  dependent 
"It  Is  onlv  l>ccause  the  cuHtom  ie  sup-  on  the  rule  that  parol  evidence  is  in- 
posed  to  nave  Influenced  the  parties  admissible  to  vary  a  writing,  nor  Incon- 
who  act  within  the  sphere  of  Its  opere-  sfstent  therewith,  but  upon  the  ground 
tion  that  It  le  admissible  at  all."  that  the  law  makes  the  custom  part  of 

In  Schooner  Reeside,  a  Sumn.  (U.  the  contract,  and  when  the  custom  is  so 
S.)  567,  Story,  J.,  said:  "The  true  universal  as  to  become  the  law  of  the 
and  appropriate  office  of  a  usage  or  trade.  It  becomes  by  implication  a  part 
custom  Is,  to  interpret  the  otherwise  of  the  contract,  and  the  contract  is  to 
indetermfnate  Intentions  of  parties,  and  be  construed  thereby,  just  the  same  as 
to  ascertain  the  nature  and  extent  of  if  it  had  been  inserted  therein." 
their  contract*,  arising  not  from  express  In  McCulsky  v.  Kloslerman,  30  Ore- 
stipulations,  but  from  mere  Implications  gon  108,  It  was  said:  "In  all  contracts 
■nd  presumptions,  and  acts  of  a  doubt-  as  to  the  subject-matter  of  which  known 
fill  or  equivocal  character.  It  may  also  usages  prevail,  the  parties  proceed  on 
be  admitted  to  ascertain  the  true  mean-  the  tacit  asiumpUon  of  such  usages,  but 
ingof  a  particular  word,  or  of  particu-  commonly  reduce  into  writing  the  par- 
lar  words  in  a  given  instrument,  when  ticulars  of  their  agreement,  but  omit 
the  word  or  words  have  various  senses,  to  specify  those  known  usages  which 
some  common, sotnequallfied. andaome  are  included  as  of  course  by  mutual 
technical,  according  to  the  subject -mat-  understanding." 
ler  to  which  they  are  applied,''  In  Lyon  v.  Culbertson,  83  III.  33;  19 

In  Llnsley  v.  Lovely,  36  Vt.  1 13,  It  Am.  Rep.  349,  it  was  held   that  where 

was  held  that  the  office  of  a  usage  Is  there  Is  a  well-known  usage  which  ob- 

strictly  one  of  exposition,  and  Is  allow-  tains  In  trade,  it  will  be  presumed  that 

able  to  be   given   in  evidence  as   one  all  who  engage  In  that  business,  where 

means  of  arHving  at  the  intention  of  it  prevails,  contract  with  a  view  to  it, 

the  parties  ;  and  can  never  be  received  unless  they  exclude  the  presumption  by 

to  thwart  it,  when  it  is  clearly  and  fully  their  contract, 
expressed.  In  McMasters  v.  Pennsylvania  R.  Co^ 

In  Van  Hoesen  v.  Cameron,  54  69  Pa.  St.  374;  8  Am.  Rep.  264,  it  wai 
Mich.  609,  it  was  held  that  parties  con-  held  that  a  custom  so  long  persisted  in 
trading  are  supposed  to  do  so  with  as  to  be  known  and  practiced  by  a 
reference  to  the  known  usages  and  cus-  community,  is  the  law  of  the  particular 
toms  which  enter  into  and  govern  the  businesK  In  which  it  exists  ;  and  the  pre- 
subject- matter  to  which  the  contract  sumption  arises  that  it  is  in  the  view 
relates,  and  all  contracts  made  in  the  of  parties  who  contract  about  its  sub- 
ordinary   course   of   business,   without  ject- matter. 

particular  stipulations  to  the  contrary.         In  Johnson  v.  Concord  R.  Co.,  46  N. 

are  presumed  to  be  made  in  reference  H.  113;  8S  Am.  Dec.  199,  it  was  said 

to  the  usages  and  customs  which  exist,  that  if  the  usage  had  ceased  at  the  time 

In  Branch  v.   Palmer,  65  Ga.  210,  a  the  contract  was   made,  the  reason  of 

draft  was  drawn,  with  bill  of  lading  at-  the  rule  as  to  usage  fails ;  a  contract  is 

tached,  when   the  cotton  was  shipped  not  ordinarily  deemed   to   have    been 

on  the  cars,  and  the  court4llowed  evi'  made  with  reference  to  an   abolished 

dence  to  show  that  such  was  the  uni-  usage. 
718 
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This  idea  runs  through  all  the  cases,  and  wilt  be  found  to  be 
present  in  the  extracts  in  the  notes  to  every  division  of  this 
article. 

3.  Vn^t  Cannot  Create  a  Contract. — A  usage  presupposes  a  con- 
tract to  which  the  usage  relates.  The  office  of  the  usage  is  to 
show  the  true  meaning  of  the  parties  in  making  their  contract. 
It  is  only  in  connection  with  contracts  that  usages  can  exist.  It 
is,  therefore,  held  that  a  usage  can  only  apply  to  a  contract  pre- 
viously existing  ;  usage  cannot  of  itself  create  a  contract.  Usage, 
in  other  words,  cannot  make  a  contract  where  there  is  none.  It 
cannot  of  itself  establish  a  liability,  or  prove  the  existence  of  a 
contractual  relation.  Hence,  before  offering  evidence  of  a  usage, 
it  is  necessary  to  prove  the  existence  of  the  contract  to  which  the 
usage  is  sought  to  be  attached ;  and  if  there  is  no  such  contract, 
the  usage  is  irrelevant,* 

4.  Irrelevant  if  Not  in  Hindi  of  Partiei. — Inasmuch  as  a  usage 
derives  its  effect  from  the  fact  that  it  enters  into  and  becomes 

In     North    Noondaj'    Min.    Co.    v,  the  plaintiflTs  were  the  owners  of  a  Ifme 

Orient  Min.  Co.,  i   Fed.  Rep.  511,  the  qunrry  in  which  ihey  had  a  pump,  used 

court   said   that  a    rule  or  custom   of  to  drain   their  quarrj   from  water  bc- 

tniners  muBt  not  only  be  eslablisiied  or  cumulating    therein.      The    defendant 

enacted,   but   must  be   In  force  at  the  owned  another  quarrj  adjacent  to  the 

time  and   place  of  the   location.     "It  plaintiffs',  there  being  one  quarrj  be- 

does  not,  like  a  statute,  acquire  validltj  tween  them.    It  was  alleged  that  water 

bj  the  mere  enactment,  but  from  cus-  accumulated  In  the  defendant's  quarrv, 

tomarv  obedience  and  acquiescence  of  and  running  through  the  one  interven- 

the  miners.     It  is  void  whenever  it  falls  ing,   came    upon   that  of  the  plaintiffs 

intodisuse,  orisgencralij  disregarded."  and  waa  pumped  up  bj  them.      It   was 

In  Jupiter  Min.  Co.  v.  Bodie  Con-  to  recover  compensation  for  this  service 
solidated  Min.  Co.,  11  Fed.  Rep.  666,  that  this  action  was  brought,  the  plain- 
it  was  similarlj  held,  that  to  be  of  anj  tiffs  alleging  that  the  defendant  re- 
validitj,  a  rule  or  custom  of  miners  ceived  benefit  from  it,  as  It  prevented 
must  not  onlj  be  established  or  enacted,  the  injurious  accumulation  of  water  in 
but  must  be  in  force  at  the  time  and  his  own  quarrj.  The  court  said:  "  The 
place  of  the  location.  It  ceases  to  be  plaintiffs  rely  upon  an  alleged  custom 
operative  whenever  it  falls  Into  disuse.  Or  usage  in  that  neighborhood  bj  which, 
or  Is  generally  disregarded,  under   like   circumstances,  the  parlies 

1.  In   Harper   v.   Calhoun,  7   How.  receiving  this  incidental  benefit   have 

(Miss.),  303,  it  appeared  that  Itwatcus-  recognUed  a  liability  to  paj  a  certain 

lomary  for  the  bank  in  that  case  to  take  specified  sum.     It  is  claimed  that  this 

assignments  of  stock  in    payment    of  usage  of  itself  raises  animplied  promise 

debts ;  but  the  court  hcid  that  the  e«-  on    the    part    of   the  defendant.     But 

istence  of  this  custom  did  not  amount  usage  or  custom  cannot  be  received  to 

to  a  contract.     "The  custom  of  a  bank  establish   a   liability,  or   to   prove  the 

may  be  proven  for  the  purpose  of  in-  origin    of   the    relation  bj   which  the 

terpreting  a  contract,  but  ills  no  evi-  parties   became  responsible  to   each 

dence   to  establish  one,  when  an  ex-  other.     Such  a  usage  maj  have  an  ap- 

press  contract  would  be  necessarj."  plication  to  a  contract  previouslj  el- 

In  Leach  v.  Perkins,  17  Me.  461;  35  isting,  but  cannot  of  itselr  create  one." 

Am.  Dec.  368,  the  court  said  that  usage  In  Bowe  v.  Hytand.  44   Minn.  88,  It 

may  be  admitted  to  explain  the  inten-  washe1d,in  reference  to  a  usage  in  con- 

tion  of  the  parties  in  making  a  contract,  nection  with  the  renting  of  farms,  that 

but  it  is  not  to  be  received  to  establish  before  evidence  could  be  given  to  show 

the  right,  or  to  prove  the  origin  of  the  the    custom    of    renting    farms    upon 

relation,  by  which  the  parties  become  shares  in  the  locality  in  which  this  one 

responsible  to  each  other.  was  situated,  tl  was  Incumbent  to  show 

In  Ulmer  v.  Farnsworth,  80  Me.  500,  that  the  farm  had  been  rented  In  this 
7H 
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part  of  the  contract  of  the  parties,  it  is  apparent  that  if  the 

parties  did  not,  in  fact,  contract  with  reference  to  the  usage,  it 
cannot  be  invoked  as,  a  part  of  the  contract.*    A  fortiori,  if  the 

waj.     Evidence  of  ft  utage  or  custom  loine  contract  la  shown,  evidence  of  a. 

cannnt    be    received   to   establish    the  usage  or  cugtom  is  [mmateHal." 

making  oreiistence  of  a  contract.     It  In  Saving;a  Bank  v.  Ward,  lOO  U.  S. 

can  onlj'  have  an  application  to  a  con-  195,  W.,  an  attorney'  at  law  emploved 

iract  previously  eiiiting.  bj   C.   to  examine  and  report  on  the 

In    Moore   v.   Eason,   11    Ired.   (N.  latter's  title  to  a   lot  a!  ground,   gave 

Car.)  568,  which  was  an  action  of  eject-  over  his  signature,  a  certificate  statins 

ment  by  a  landlord  against  the  tenant,  that  C.'s  title  to  the  lot  was  good  and 

the   defendant,   in  order  to  show  that  unincumbered.     A  savings  banl  with 

the  tenancT  had  expired  at  the  alleged  whom  W.  had  no  contract  or  communi- 

demise,  offered  to  prove  that  It  was  the  cation,  relying  upon  this  certificate  aa 

Sncral  usage  In  the  locality  for  all  true,  loaned  money  to  C,  taking  a  deed 
uei  to  expire  on  December  3i8t.  The  o(  trust  upon  the  lot  as  security.  It 
court  said  the  evidence  was  admiGsible  ap|>eared  that  C.  in  fact  had  no  title  to 
not  to  establish  a  contract,  but  to  add  the  lot,  a  fact  which  W.  could  have  as- 
an  incident  to  it.  "  Parol  evidence  may  certalned  by  reasonable  care  In  his  ex- 
be  admitted  to  ahow  a  custom  or  usage  amtnalion.  The  monev  loaned  was 
of  a  place,  where  a  contract  Is  entered  not  paid  and  C.  became  Inaolvent.  The 
into  for  the  purpose  of  annexing  inci-  savings  bank  sued  W.  for  the  loss  sua- 
dents  to,  and  explaining  the  meaning  of  talned.  Testimony  was  Introduced 
terms  used  in  it.  But  before  the  inci-  tending  to  show  that  there  Is  a  local 
dent  can  be  annexed,  the  contract  it-  usage  In  the  Dislricl  of  Columbia,\ha.t 
self,  as  made,mu8t  be  proved.  The  !□•  the  attorney  examining  the  title  of  an 
cident  cannot  be  used  to  establish  the  applicant  for  a  loan,  shall  be  considered 
contract."  as  also  acting  for  the  lender  of  ths 
In  Tilley  v.  Chicago,  103  U.  S.  155,  money,  and  complaint  was  made  that 
it  appeared  that  the  authorities  of  Chi-  the  court  below  did  not  submit  that 
cago  offered  prizes  for  the  best  plan  of  evidence  to  the  jury,  with  proper  in- 
a  public  building  about  to  be  erected,  structlons.  Evidence  of  usage  Is  not 
The  plaintllf  was  awarded  one  of  the  admissible  to  contradict,  or  vary  what 
prizes  and  was  paid  the  amount.  There  is  clear  and  unambiguous,  or  to  restrict 
was  no  further  contract  between  the  or  enlarge  what  requires  no  explana- 
partiea.  The  plans  thus  paid  (or  were  tfon.  But  the  court  held,  that  where 
subsequentlj  adopted  for  the  building,  there  is  no  contract,  proof  of  usage  will 
but  were  not  used.  The  plaintiff  sued  not  make  one,  and  It  can  only  be  ad- 
for  superintending  the  construction  of  mitled  either  to  interpret  the  meaning 
the  building,  alleging  that  by  the  usage  of  the  language  employed  by  the  parties, 
of  architects,  In  the  absence  of  a  special  or  where  the  meaning  Is  equivocal  or 
contract,  the  superintendence  of  the  obscure.  And  In  National  Bank  v. 
construction  of  a  building  belonged  to  Burkhardt,  100  U.  S.  69Z,the  court  said: 
the  architect  whose  plans  were  adopted.  "  Usage  cannot  make  a  contract  where 
The  court  held  that  there  was  no  con-  there  is  none."  Similarly  in  Thomp- 
tract  whatever  between  the  parties  as  son  t.  Rigga,  5  Wall.  (U.  S.)  679.  And 
to  superintending  the  work.  "  But  it  was  see  Sanford  v.  Rawlings,  43  III.  92. 
complained  that  the  evidence  offered  to  1.  Jn  McAllister  v.  Barnes,  35  Mo. 
prove  the  custom  of  architects  was  ex-  App.  ()6S,  It  was  held  that  evidence  of 
cloded.  We  think  It  was  rightly  ex-  a  usage  among  neighboring  merchants, 
eluded.  Proof  of  usage  can  be  received  whereby  one  holding  a  claim  against 
only  to  show  the  Intention  or  under-  an  Individual  partner  in  another  firm, 
standing  of  the  parties  in  the  absence  and  purchasing  goods  of  that  firm, 
of  a  special  agreement,  or  to  explain  would  be  treated  as  taking  them  in 
the  terms  of  a  written  contract.  In  all  liquidation  of  his  claim,  with  the  con- 
cases  where  evidence  of  usage  is  re-  sent  of  the  other  partners,  was  prop- 
ceived,  the  rule  must  he  taken  with  this  eriy  refused  when,  in  the  transaction 
qualification  :  that  the  evidence  be  not  imder  conBlderation,  there  was  nothing 
repugnant  to,  or  inconsistent  with,  the  to  show  that  either  party  at  the  time 
contract.  The  inference  from  these  relied  upon  such  usage,  or  contracted 
principles  ta  inevitable,  that  unless  with  reference  thereto. 
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party  asserting  the  usage  did  not  know  of  its  existence  at  the 
time  the  contract  was  made,  it  cannot  be  relied  upon  by  him.' 

5.  Contract  on  Snbjeot  of  Vh^  Exoladei  ITtage. — If  parties  make 
a  special  contract  in  relation  to  a  matter  which  would  otherwise 
be  determined  by  usage,  it  follows  that  they  intended  to  exclude 
the  operation  of  the  usage  ;  since  otherwise  they  would  not  make 
the  special  contract  Therefore,  whenever  it  appears  that  an 
agreement  has  been  made  upon  a  particular  point,  and  the  con- 
troversy is  as  to  the  terms  of  that  agreement,  such  terms  cannot 
be  shown  by  proof  of  the  usage  respecting  them.  In  other  words, 
the  special  agreement  excludes  the  usage.* 

To  render  a  local  usage  In  a  partlcu-  Y.]  374,  which  wu  an  action  upon  an 

lar  market  dlSerent  from  the  general  account  for  board  and  lodging,  It  was 

custom  binding  on  persons  dedlng  in  held  not  competent  to  meet   evidence 

such  market,  It  must  appear  that  they  on  the  part  of  the  defendant  tending  to 

intended  to  comply  with  such  usage,  show   an   express  agreement  that  ab- 

Lewis  V.  Metcair  (Kan.  1894),  36  Pac.  aencee  should    be    deducted  from  the 

Rep.  346.  charges  for  board,  by  proof  that  it  is 

1.  In  Nonotuck  Silk  Co.  v.  Fair,  112  the  custom  of  hotels  not  to  allow  such 
deductions.  The  claim  of  the  defend- 
ant, as  well  as  his  right  to  the  deduction, 

know  of  its  existence  at  the  time  the  standing  upon  the  alleged  igreement, 

contract  was  made.     He   could   not  such  agreement,   if  made,  can  neither 

therefore   have  contracted  with  refer-  be  disposed  of,  nor  altered  bj  proof  of 

ence  to  it,  and  cannot  take  advantage  of  custom. 

it     See  also   Kinne  v.  Ford,  C3  Barb.  In  Smith  r.  Barringer,  37  Minn.  94, 

(N.  Y.)  194;  Dann  v.  London  Brewery  it  was  held   that  upon  an  Issue  In  an 

Co.,  L.  R.,  8  Eq.  155 ;  Mohawk  Bank  v,  action  between  two  real-estate  brokers 

BrCHlerick,  13  Wend.  <N,  Y.)   133;  37  as  to  whether  there  was  an  agreement 

Am.  Dec.  193.  between  them  to  divide  the  commis- 

9.  In  Windland  v.  Deeds,  44  Iowa  sions  for  a  certain  sale,  evidence  of  a 

98,  it  was  held  that  both  parties  in  that  usage  among  real-eslate  brokers,  that 

case  having  alleged  the   existence  of  a  two  making  a  sale,  divide  the  comraU- 

contract  between  them,  It  Is  not  com-  stona   equally,  unless   a   different    ar- 

Ktent  to  show  a  usage  in  the   neigh-  rangement  is  made,  Is  not  admissible, 

rhood  where  thej   resided,  respect-  Other  similar  cases  are  Lonergan  v. 

ing  the  matters  provided  for  bj  the  Courtnejjjjs  III.  580;  Bowe  v.  Hjtand, 

contract.  44  Minn.  88. 

In  Edwards  v.  Goldsmith,  16  Pa,  SL  In  Emery  v.  Boston  Marine  Ins.  Co.. 

43.  it  was  held  that  in  an  action  by  a  138  Mass.  398,  it  was   held   that  evi- 

broker,  to  recover  compensation  fixed  dence  of  a  usage  to  require  a  written 

by  a  special  contract  to  sell  certain  real  application  for  marine  insurance.  Is  in- 

estate  on  ground  rent,  It  was  not  com-  competent  for  the  purpose  of  meeting 

petent  for  the   defendant  to  prove  the  evidence   on   the  part  of  the  plaintiff 

usual    rates   charged    by    brokers  for  tending  to   prove  an  oral  contract  of 

services  of  a  like  character.  insurance.     The  plaintiff  sought  to  cs- 

In  Main  v.  Eagle,  I  E.  D.  Smith  cape  from  the  effect  of  the  provisk>n  la 
<N.  Y.)  619,  it  was  held  that  where  in  the  policy,  "  no  risk  to  lie  binding  un- 
anaction  to  recover  for  work,  laborand  til  accepted  by  the  company  and  in- 
commissions.  on  the  sale  of  a  ship,  dorsed  herein,"  by  proof  of  an  oral 
there  is  evidence  of  an  express  agree-  contract;  and  the  defendant,  while  de- 
ment t>etween  the  parties,  specifying  nying  that  such  an  oral  contract  had 
the  conditions  upon  which  commia-  been  made,  sought  to  confirm  lis  view 
sions  shall  be  allowed;  it  is  not  com-  by  calling  a  witness,  familiar  with  the 
petent  to  prove,  that  by  the  usage  of  customs  and  usages  of  the  business  of 
brokers,  commissions  are  allowable,  marine  insurance  in  Boston,  and  asking 
although  the  conditions  are  not  com-  him  the  question,  "  whether  there  is 
piled  with.  any  usage  as  to  the  matter  of  making- 

In  Stebblnav.  Brown,  65  Barb.  (N.  written    applications    for    marine    in- 
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6.  Acta  at  AoootnmodAtioii  or  Indnlgenoe.  —  Usages  must  be  dis- 
tinguished from  mere  acts  of  accommodation  or  indulgence. 
Many  things  are  done  in  the  course  of  trade  by  way  of  favor, 
which  cannot  be  held  to  constitute  a  usage  entering  into  the  con- 
tracts of  the  parties.  The  fact  that  such  acts  have  constantly 
been  done,  not  in  obedience  to  duty  or  contract,  but  as  a  matter 
of  form,  cannot  compel  their  continuance.  Thus,  a  bank  may 
constantly  discount  a  customer's  commercial  paper,  without  es- 
tabHshing  a  binding  usage  to  do  so  ;  merchants  may  accept  checks 
in  payment  in  lieu  of  cash,  or  may  receive  paper  currency  in  lieu 
of  coin,  without  raising  a  usage  to  prevent  their  insisting  upon 
their  legal  rights  whenever  they  wish  to  assert  them.  None  of 
these  acts  of  accommodation  or  indulgence  can  be  said  to  form 
part  of  the  contract  between  the  parties.* 

aurance."    The  question  was  excluded.  An  oral  contract  was  lawful;  and  the 

"The  fact  that  contracts  of  insurance  evidence  was  properly  confined  to  the 

are  usually  in  writing,  and  expressed  In  queation   whether  this  particular  oral 

the   form   of  policies,   is   a  matter   of  contract  had  been  made,  as  testified  bj 

common  knowledge,  and  needs  no  wit-  the   plaintitT,  without  going  into  the 

ness  to  prove  It,  and  it  might  have  been,  general  Inquiry,  whether  other  parties 

and  doubtless  was,  assumed  on  the  trial  were  accustomed  to  make  such  con- 

of  the  present  case.    ...     A  usage  tracts.      The   Issue   being   whether   a 

that  an  oral  contract,  if  made,  is  con-  particular  ccMtract  had,  or  had  not, 

■idered  invalid,   would   be  plainly   re-  l>een  orally  made,  as  it  might  lawfully 

pugnaat    lo    law,    and   void.      In   the  be,  evidence  that  contracts  in  that  form 

present    case,   the   evidence   of   usage  were   unusual   was   not  admissible   to 

was  offered,  not  in  aid  of  the  construe-  meet  and  control  evidence  that  such  a 

tlon  of  a  contract,  but  to  support  the  contract  had  in  fact  been  made.    To 

position  that  no  contract  whatever  had  hold  otherwise  would  be  to  extend  the 

been  made.     If  a  contract  had  In  point  office  of  a  usage  beyond  any   known 

of  fact  been  made  as  alleged,  It  was  of  precedent." 

no  consequence  whether  it  was  accord-         1.  In  Citizens'   Bank  -v.  Grafllln,  31 

Ing  to  general  usage  or  not.    .    .    .    The  Md.    «o7,   the  court   said:     "Because 

plaintiff's  case   proceeded   with  a  full  the   plaintiffs  had  been  constant  cus- 

rec<^nit<nnof  the  factthaCit  wasneces-  tomers   of  the   bank,   which    had  dis. 

sary  for  him  to  show  a  contract  not  ac-  counted  for  them  many  like  drafts,  and 

cording  to  the  usual  course  of  the  de-  immediately  sent  them  on  for  accept- 

fendant's  dealing ;  and  direct  testimony  ance,  was  no  just  reason  to  compel  the 

was  Introduced,  on  both  sides,  upon  the  bank   to   pursue   a   like  course  in  the 

precise  point  whether  an  oral  contract  future.    The  concession  of  such  a  favor, 

of  Insurance  had  been  made  or   not.  though  repeated  In   sundry   instances. 

There  Is  nothing  to  show  that  any  re-  ought  not  to  be  construed  lo  operate  as 

striction  was  put  upon  any  inquiry  as  imposing  upon  the  bank  Che  imperative 

to  the  defendant's  own  usage.     It  is  no  duty  of  its  constant  repetition,  and  aa 

legitimate  confirmation  of  the  defend-  conferring  upon  the  plaintiffs  the  abso- 

anfs    position,    under   such   circum-  lute  right  to  demand  and  Insist  upon  Its 

stances,  to  show  that  other  insurance  continuance." 

companies  usually  require  applications         In  Metcalf  v.  Weld,  14  Gray  (Mass.) 

for  marine  insurance  to  be  in  writing,  aio,  the  court  said  :  "There  are  many 

as  a  condition  of  making  the  contract,  usages  of  trade  which  have  nothing  to 

This   fact.   If   proved,  would  have  no  do  with  the  contracts  of  parties.     It  Is 

legal    tendency    to    show    that    these  very  customary  for  merchants  to  pay 

parties  did  not  make  a  contract  orally,  their  debts  by  checks  upon  a  bank,  and 

The  plaintiff  was  not  bound  in  law   by  this   may  be  very  well  known  to  per- 

euch   custom,  if  it  existed.     Whether  sons  who  deal  with  them,  and  yet  no 

other  parties  were,  or  were  not,  in  the  one   Is   bound   to   receive   a   check   in 

habit  of  making  their  contracts  in  a  discharge  of  a  promise  to  pay  money, 

particular  form,  was  nothing  to  him.  It  may  be  a  custom  in  some  kinds  oi 
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7.  Habit  Does  Not  Conrtitato  tTsage. — The  habit  or  usual  practice 
of  particular  persons,  or  of  persons  in  a  particular  trade,  does  not 
in  itself  constitute  a  usage.  Habit  is  not  a  matter  of  legal  cogni- 
zance ;  it  is  only  when  it  has  grown  into  a  usage,  with  the  essen- 
tial characteristics  of  a  usage,  that  it  can  be  considered  as  such. 
Habit  lacks  the  generality  requisite  for  a  usage ,  nor  can  it  be 
said  that  a  mere  habit  necessarily  enters  into  the  contemplation 
of  parties  in  making  their  contracts. * 

business    to    pay   workmen    in   orders  purchaser  had  dealt  with  the  merchant 

for  goods  ;  or  in  goods  kept  for  sale  by  before  and  knew  his  custom.    "  We  ap- 

their  employer ;  or  not  to  pay  wages  prehend  thaj  the  proof  means  nothing 

punctually  at  the  time  they  are  due ;  and  more  than  that  the  appellants  were  io 

the  fears  or  necessities  of  the   laborer  the  habit  of  indulging  their  customers 

may  induce  him  to  yield  to  the  custom,  for  twelve  months  for   the  goods  pur- 

and  accept  payment  In  a  manner,  oral  chased  hy  them,  and  not  that  there  w-- 


a  time,  conrenient  to  the  employer;  but  a  mutual  implied   agreement  between 

it  would  hardly  be  contended  that  such  them    and    their    customers   that    the 

■  custom  could  be  regarded  in  deter-  goods  were  sold  and  bought  upon  this 

mining  the   legal   effect   of  a   written  credit." 

agreement."  In  Norton  ri.  Heywood,  ao  Me.  359, 

In  Lord  v.  Burbank,  18  Me.  17S,  the  it  was  held   that  where  a  contract  in 

court  said  :  "  However  common  it  may  relation  to  land  is  explicit  in  its  terms, 

be  for  persons  in  receiving  payments  to  and  gives  no  authority   to  cut  timber 

waive  their  strict  rights,  and  make  use  thereon,   testimony   to   show  that  the 

of  a  paper  currency,  the  law  does  not  owner   had    permitted   others,    under 

reci^nlze  such  usage  as  binding  upon  similar  contracts,  to  cut   timber  with- 

any  person,  and  when  snjone  insists  out  considering  them  as  trespassers,  is 

upon  his  legal  right  to  receive  gold  and  inadmissible  to  prove  a  license  from 

silver  only   in  payment,  the  law    will  the  owner  to  cut  timber  in  the  case  on 

uphold   him   in    the   exercise    of  that  trlaJ. 

right,  although  it  may  appear  to  be  an  In  Madden  ?'.  Blain,66  Ga.  49,  It  was 

unexpected   exercise   of  it,  and  not  in  said  that    for    a  physician   to   defend 

conformity  to  the  accustomed  course  of  against  an  action  for  another   physi- 

tran  sac  ling  business  between  parties  in  clan's  services,  on  the  ground  of  a  cus- 

such  circumstances."  torn  among  physicians  not  to  charge 

In  Lewis  v.   Phcenii   Mut.  L.    Ins.  each  other,  it  mustappearthatthatcus- 

Co.,  44  Conn.  73,  in  which  a  custom  torn  was  of  such  universal  practice  as 

was  alleged  to  exist  by  which  the  as-  to  justify  the   conclusion   that  it  lie- 

Bured  were  entitled  to  pay  premiums  came,  by  implication,  a  partof  the  cou- 

afler  the  specified  date,  the  court  said:  tract.     ''This    seems  to  have    been  a 

"All  that  could  be   claimed   from   the  sort  of  courtesy  among  physicians,  and 

custom  was,  that  the  company  or  its  not  of  universal  observance,  orextend- 

l^ents  were   in   the   habit  of  waiving  ing  to  all  cases."     See  also  Somerby  i'. 

sUict   payment    at    the   day   in   some  Tappan,  Wright  (Ohio)  570;  .Cincin- 

cases,  wHen  there  bad  been  no  change  nati,  etc^  R.  Co,  -v.  Boal,   i;  Ind.  345 ; 

in  the  health  or  condition  of  the  in-  Farlow  1'.  Etlls,  isGray  (Mass.)  Z39. 

J      -..L.     .    .    _          .>._      .   j^jj  j^  J    jjj  Anewalt  v.  Hummel,  109  Pa. 

mpany  St.  371.  which  was  an  action  by  a  laad- 

Jcase,  lord  against  his  tenant  to  recover  the 
I  cases  value  of  certain  hay  and  stubble  lie- 
to  insist  upon  strict  performance."  longing  to  the  landlord,  which  the  ten- 
In  Brent  v.  Cook,  I3  B.  Mon.  (Ky.)  ant,  on  entering  into  possession  of  the 
368,  it  was  held  that  the  fact  that  it  was  demised  farm,  had  found  thereon  and 
the  custom  of  the  vendor  of  goods  to  converted  to  his  own  use,  the  defendant 
wait  twelve  months  with  those  who  oflered  evidence  to  prove  that  it  was 
made  accounts  with  him  for  goods,  will  a  custom  among  farmers  in  the  nelgh- 
not  be  sufficient  proof  of  a  contract  to  borhood  to  allow  the  tenants  the  use 
do  so  with  a  particular  Individual,  es-  of  such  produce.  The  testimony  whs 
pecially  when  it  does  not  show  that  the  limited  to  that  of  four  farmers,  who 
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8.  TtagetKiut  Be  Certain  and  TTnifonn. — A  usage  must  be  certain 

and  uniform  ;  otherwise  it  would  not  afford  a  safe  guide  for  the 

teetided  that  such  was  their  practice  <n  gervices  regardleiB  of  the  responsibllitv 

dealing   with   their   tenants.     Of  this  of  their  clients. 

tCGtinion/  the  court   said ;  "  The  cvi-  In  Adams   -v.  Morse,  ji   Me.  497,  it 

dence  of  the  custom  was  too  weak  and  was   held   that  evidence   that    "there 

inconclusive  to  submit  to  the  jurj.  The  has  always  been  a  custom  at  a  certain 

most  that  it  amounted  to  was  the  prac-  saw-mlU  and  other  mills  In  the  neigh- 

tice  of  a  very  limited  number  of  far-  borhood  to  leave  the slabsaabelonging 

mers  in  dealing  with  their  own  tenants,  to    the    mill,   the    owners  of  the  logs 

while  there  were  other  fanners  in  the  never  claiming  them,"  does  not  estab- 

same   neighborhood   who   had   never  lish  a  legal  right  in  the  mill  to  the  slabs 

heard  of  any  such  practice,  and  who  sawed. 

did  not  follow  It  themselves.  It  needs  In  Gronstadt  v.  Witthoff,  ij  Fed.  Rep. 
but  a  momenfE  reflection  to  see  that  165,  the  court  held  that  a  custom  or 
this  would  not  make  a  custom  binding  usage  to  dispense  with  the  rule  as  to 
upon  the  entire  farming  community  in  the  time  when  vessels'  lay  days  begin 
the  absence  of  an  express  contract  upon  to  run,  must  be  so  fiied,  uniform,  and 
the  subject-matter."  well  understood,  as  to  be  presumed  to 
In  Fisher  i'.Campbell,9Port.(Ala.)  form  a  part  of  the  contract.  Such  a 
ito.  Id  which  a  usage  was  alleged,  giv-  usage  is  not  made  out  by  evidence 
ing  overseers  power  to  make  purchases  that,  in  the  majorily  of  cases,  merely 
on  behalf  of  their  employers,  it  was  certain  kinds  of  cargo  are  discharged 
proved  that  it  was  customary  for  over-  on  lighters  for  the  mutual  convenience 
seers  to  purchase  things  necessary  for  of  the  consignee  aad  the  vessel,  where 
their  farms,  etc.  "  It  will  scarcely  be  it  also  appears  that  it  is  not  unusual  to 
contended,  that  such  a  usage  as  this  ex-  discharge  upon  the  dock,  and  that 
Isis,  so  as  to  have  the  force  of  law,  and  plenty  of  docks  were  available. 
be  binding  on  employers  generally;  In  JohnEon  «.  Concord  R.  Co.,  46  K. 
and  If  not,  It  proves  nothing  more  than  H.  aij;  88  Am.  Dec.  199,  it  was  held 
that  some  planters  are  in  the  practice  that  evidence  that  conductors  upon 
of  sanctioning  such  purchases ;  but  it  the  Concord  Railroad,  in  violation  of 
by  no  means  follows  that  others,  who  their  instructions  from  the  corpora- 
have  not  assented  to  It,  are  bound  by  tlon,  had,  after  the  adoption  of  such  a 
It"  rule  in  various  instances,  allowed  tick- 
In  Mobile,  etc.,  R.  Co.  v.  Jay,  61  ets  to  be  used  contrary  to  its  pro- 
Ala.  347,  it  was  held  that  the  mere  act  visions,  is  not  competent  to  show  a  us- 
or  habit  of  a  railroad  company,  in  pay-  age  ol\  the  part  of  the  corporation  in 
Ing  for  medical  services  rendered  to  conflict  with  the  rule,  if  such  Instances 
employ^  Injured  In  its  service,  does  are  not  shown  to  have  come  to  the 
not  necessarily  establish  a  custom  of  knowledge  of  the  governing  officers 
such  business ;  before  It  can  have  that  of  the  corporation. 
effect  It  must  be  shown  to  have  been  so  In  McClure  v.  Coz,  31  Ala.  617,  it 
generally  known  and  so  well  settled  as  was  held  that  the  "  universal  practice 
to  raise  the  presumption  that  the  scrv-  and  understanding  of  persons  em- 
icet  were  rendered  in  reference  to  it.  ployed  in  navigating"  a  particular 
In  Mason's  Ben.  Soc.  v.  Baldwin,  S6  river,  does  not, /«r  jf,  constitute  a  cus- 
111.  479,  It  was  held  that  proof  that  in  torn.  It  merely  substitutes  the  habit 
certain  instances  known  to  the  witness  of  boatmen  for  a  custom  of  trade, 
a  forfeiture  of  insurance  policies  was  In  Austill  v,  Crawford,  7  Ala.  335,  it 
not  exacted.  Is  not  sufficient  to  show  a  appeared  that  it  was  very  common  In 
usage  to  waive  such  forfeitures.  the  trade,  fur  factors,  in  making  large 
In  Doughty  V.  Paige,  48  Iowa  483,  it  sales  of  cotton  for  different  persons,  to 
was  held  that  the  custom  of  the  attor-  sell  the  same  at  an  aggregate  price  and 
nevs  of  a  certain  county  to  hold  them-  to  apportion  the  price,  or  sum  re- 
selves  responsible  for  sheriff's  fees,  in  ceived,  among  the  persons  to  whom 
cases  wherein  they  were  employed, did  the  different  crops  belonged,  accord- 
not  subject  an  attorney  to  liability  ing  to  the  relative  value  of  each  crop. 
therefor,  in  the  absence  of  an  express  The  court  did  not  think  this  was  a  us- 
Bgreement,  or  of  proof  that  the  attor-  age,  such  as  would  be  binding  on  the 
neys  were  accustomed  to  pay  for  such  planter,  and  said  :  "  The  language  of 
719 
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conduct  of  parties  relying  upon  it,  and  could  not  be  presumed  to 
enter  into  their  contracts.'  Instances  of  uncertainty  are  seen  in 
cases  where  an  alleged  usage  varies  at  different  times,  or  fixes  no 
definite  rule  as  to  its  operations;  or  leaves  room  for  the  exercise 
of  individual  opinions,  or  in  any  other  manner  fails  to  provide  a 
definite  and  constant  rule  of  conduct.* 


few  factors  in  Mobile  would  not  do  bo.  invariable  custom,  but  the  adoption  of 

This  is  certalnt;>  not  proof  of  a  usage  a  different  rule  thereafter  bj  his  suc- 

of  trade."  cessors  left  the  questioti   open  to  dis- 

1.  flartalnty  uid  UnUOrmitT. — Wood  cusslon  and  doubt.     There  was  there- 

V.  Wood,  I  C.&P.  59;  II  E.G.  L.  311.  foreao  certain  usage. 

».  In  Corcoran  v.  Chess,  131  Pa.  St,  In  Thorn  v.  Rice,  15  Me,  263.  it  was 

356,   a   usage  of   a   local   brlclclajrers'  held  that  where  the  usage  of  a  bank,  in 

association  to  appl^  to  work,  a  method  relation  to  giving  notice  to  an  Indorser, 

of   constructive    measurement,   which  is  so  loose  and  variable,  and  so  differ- 

varied  from  month  to   month,  almost  ent  from  what  the  law  requires,  tu  to 

from  daj  to  day,  was  rejected   as  hav-  leave  it  uncertain  whether  anj  notice 

ing  no  element  of  certainty.  was  given  to  the  indorser  at  any  time 

In  Oetricks  v.  Ford,  13  How.  (U.  S.)  or  place,  or  put  into  the  post  office  for 

49,  the  usage  of  brokers  alleged  was,  him,  such   indorser  is   not  bound   by 

that  margins  put  up  by  a  purchaser  to  such  usage  by  doing  businecs  with  the 

cover  an  advance  in  the  price  of  the  bank, 

commodity  must  be  reasonable;  but  no  In  NlnU  v.  Nelson,  43  Fed.  Rep.  777, 

rule  by  which  the   reasonableness  of  the  court   rejected  a  custom   that  the 

the   margin   can   be   determined   was  agent  of  a  ship  in  distress  shall  receive 

shown.     This  was  held  void  foruncer-  an  attendance  fee  in  his  discretion.    It 

tainly.     "As   to   the   precise   limit  or  appeared   that   the   charge   was   not 

character  of  the  custom  claimed,  the  shown  to  be  certain.     Sometimes  it  wu 

opinions  of  the  witnesses  are  various  charged,  sometimes  not  charged.     No 

and  Indefinite.     The  margin,  they  say,  custom,  also,  could  be  good  where  all 

must  t>e  reasonable,  but  the  pretended  the  discretion  was  on  one  side, 

usage  contains  no  rule  by  which  a  rea-  In  Sewell  v.  Corp,  1  C.  &  P.  39J;  11 

sonable   margin    may   be  determined.  E.  C.  L.  433,  the  usage  claimed,  was  to    ' 

It  is  said  the  amount  may  be  referred  pay  veterinary  surgeons  for  attendance 

to   merchants.    But   there   is  jio   evl-  when  there  was  not  too  much  medicine 

dence  that  this  is  a  part  of  the  custom,  required  ;  this  was  too  uncertain. 

or  that  any  such  mode  of  adjusting  It  In  Wood  v.  Wood,  1  C.&  P.  59;   11 

ever  occurred  In  the  trade."  E.  C.  L.  312,  It  was  alleged  that  there 

In   Horan   v.  Strachan,  36  Ga.  408;  was  a  usage  that  a  purchaser  of  clolli 


3  Am.  St.  Rep,  471,  the  question  was    had  three  davs  within  which  he  could 
'    a  usage  in   regard  to  an  attend-     notify  the  seller  that  he  would  keep  the 
fee    upon   a   vessel   in    distress.     goo<h;  some  of  the  witnesses  named 


There  was  no  custom  as  to  any  certain  three  daj's  as  the  time,  others  a  week, 
amount,  but  the  fee  must  be  a  reason-  and  one  a  month.  This  was  held  In- 
able  fee.  "In  our  opinion,  a  custom  valid  on  account  of  its  uncertainty, 
is  not  invalid  because  it  docs  not  fix  In  Foley  v.  Mason,  6  Md.  37,  a  usage 
the  amount  of  the  fee  for  every  case,  was  set  up  that  merchants  delivered  to 
If  the  custom  Is  certain  that  it  must  be  purchasers  goods  sold  as  cash  without 
a  reasonable  attendance  fee,  that  is  suf-  demanding  the  cash  when  the  purchaser 
ficlent.  If  custom  had  undertaken  to  was  considered  good.  The  court  said: 
fi»  the  same  fee  for  every  case,  It  would  "This  Is  not  a  usage,  which  muat  be 
not  have  been  a  good  custom,"  To  something  fixed,  certain,  end  universal, 
the  same  effect  Is  Mills  i>.  Colchester,  One  man  inav  think  the  purchaser 
L,  R,,iC.  P,476.  .        ,         .  . 

In  Fellows  u.  New  York,  17  Hun 
(N.  Y,)  149,  it  appeared  that  by  one 
comptroller,  and  down  to  the  year 
1858,  interest  on  advances  to  contract- 
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9.  TTugM  Hut  Be  G«neraL — A  usage  must  be  general,  by  which 
is  meant  that  the  method  of  dealing  must  be  the  universal  method 
of  those  eng^ed  in  the  business  in  the  place  where  the  usage  ex- 
ists.'     In  this  sense  a  usage  may  be  general  in  a  particular  town, 

ages  of  comtnisiion  merchants  on  tales  Organ  Co.  v.   House,   25   W.   Va.  64; 

for  cash  to  wait  two,  three  or  four  days  Lamb  i'.  KlauB,  30  Wis.  94 ;   Hlnton  v. 

for  their  money,  were  likewise  rejected.  Coleman,    45    Wis.    165 ;     Rogers    v. 

In  Union  R.,  etc.,  Co.  n.  Yeager,  54  Mechanics'  Ins.   Co.,   i   Story   (U.  S.) 

Ind.  I,  the  usage  alleged  was  that  in  606;    U.  S.   v.  Buchanan,  T 


)ry   (1 
3  Hoi 

i.)  83;  U.  S.  V.  Duval,  Gilp.  (U.  S.) 
356;  U.  S.  V.  Duval,  Gilp.  (U.  S.)  371;  ' 
U.  S.  V.  M'Call,  Gilp.  (U.  S.)  563;  U. 
S.  V.  Buchanan,  Crabbe  (U.  S.)  563; 
Hall  V.  Nollingham,  i  En,  DIv.i  ;  Col- 
lins V.  Hope,  y  Wash.  (U.  S.)  149;  Oel- 
ricks  V.  Ford,"33  How.  (U.  S.)  49. 

1.  U*««e  Hut  b*  Oenaial.— In  Jell- 
son  V.  Lee,  3Woodb.  &  M.  {U.  S.) 
368,  in  which  the  existence  of  a  usage 
was  in  question,  the  court  said :  "  Some 
of  the  testimony  would  seem  quite 
decisive  to  show  that  such  a  usage 
has  grown  up  in  parts  of  England,  if 
not  on  the  Continent,  within  the  last 
tion,  leaving  each  factor  to  determine  quarter  of  a  century.  But  this  is  con- 
fer himself  to  what  grade  the  usage  tradicted  by  other  wltncsaes,  though 
applied.  fewer  in  number.     It  is  said  by  othen 

Other  cases  statingor  illustratingthe  still  not  to  be  a  settled  usage  any- 
Tule  that  a  usage  must  be  certain  and  where,  but  resisted  and  irregular, 
uniform   are  :     Desha  v.   Holland,   13    and  others  testify  to  Its  being 


cash  sales,  payment  might  be  made 
afterwards ;  no  two  of  the  witnesses 
^reed  as  to  what  time  was  allowed ;  it 
varied  from  three  to  twenty- five  days; 
it  was  in  force  one  month,  but  not  the 
next  The  usage  was  not  established. 
In  Wallace  v.  Moi^an,  33  Ind.  399,  a 
usage  was  claimed  among  commission 
merchants  in  Indianapolis  that  flour, 
not  suitable  for  the  local  market,  might 
be  forwarded  to  New  York  for  sale. 
The  court  held  the  usage  void  for  un- 
certainty, because  it  was  impossible  to 
determine  exactly  what  grade  of  flour 


Ala.  S13;  46  Am.  Dec.  a6i ;  Sweet 
Leach,6  111.  App.  in;  Crawford  v. 
Clark,  ij  III.  561;  Cadwell  v.  Meek, 
17  III.  3 jo;  Bissell  i^.  Ryan,  23  III. 
566;  Turner  v.  Dawson,  50  111,  85; 
Illinois  Masons'  Ben.  Soc.  v.  Bald- 
win, 86  111.  479;  Cincinnati,  etc.,  R. 
Co.   I      "  -'       -   --"     " 


sonable  and  extortionate  wherever 
practiced.  My  own  opinion,  on  the 
whole  evidence  is,  that  it  is  by  no 
means  proved  in  cases  precisely  like 
this,  that  the  usage  is  tolerated." 

In   Couch  V.  Watson  Coai  Co.,  46 
17,  the  question  was  whether  the 


Russell,  5   Dana  (Ky.)  501;    30   Am,  shafts, 

Dec.  696;  Randall  v.   Smith,   63    Me.  other  coal  n 

10^;  t8  Am,  Rep.  joo;  Foley  v.  Mason,  fied   that  cc 

6  Md,  37 ;  Murray  v.   Spencer,  14  Md.  '    ''   ' 

So;   Chesapeake   Bank  v.   Sw.  ' 
d.  4<     " -  •   - 


499;  Fay  V.  Alliance  Int 
'  <Mass.}  455:  Sawtelle   v.  Dre 
3;  Stfi  "       .  ". 


nes  for  many  years,  t^eti- 

erings  were  used  in   the 

1  which  tie  had  worked.    This 

vas  Incompetent  to  prove  a  custom  in 

such  mine,  much  less  in  the  defendant's 

In  Berkshire  Woollen  Co.  t.  Proc- 
tor, 7  Gush,  (Mass.)  417,  a  iiotel  keeper 
in  Boston  was  sued  by  a  gueet  fur 
money  stolen  from  hia  room  ;  the  hotel 
keeper  set  up  a  usage  of  the  hotels  of 
Boston  requiring  guests  to  deposit 
money  in  the  office  safe.  Two  hotel 
54;  Somerby  v.  Tappan,  Wright  keepers  proved  that  they  had  printed 
(Ohio)  570;  Lowry  v.  Read,  3  Brew,  regulations  to  that  effect  posted  in  the 
(Pa.)  4SJ !  Ambler  v.  Phillips,  [32  Pa.  rooms  of  their  hotels ;  two  others  lesti- 
St.  167I  Touro  V.  Cassin,  i  Nott  U  M.  fied  that  they  did  not  have  such  printed 
(S.  Car.)  173;  Q  Am.  Dec.  6S0;  Single-  regulations.  As  to  the  usage  of  the 
ton  V.  Hilliard,  I  Strobh.  (S.  Car.)  guests  ol  these  four  hotels  some  de- 
303 ;  Philips  V.  Wheeler,  10  Tex.  536;  posited  their  money  in  the  safes ;  others 
Linsley  v.  Lovely,  16  Vt.  123 ;  Sterling  did  not.  The  court  held  that  no 
37  C.  Of  L.— 46  721 


Strong  V.  Grand  Tr 
R,  Co.,  IS  Mich.  206;  93  Am, Dec.  84; 
Barton  v.  McKelwHy,  23  N.  J.  L.  [65  ; 
Child  V.  Sun  Mut.  Ins.  Co.,  3  Sandf 
(N.  Y.)  26;  Vos  V.  Robinson,  9  Johns 
{N.  Y.)  193 !  Isham  v.  Fox,  7  Ohio  St. 
317;  Huston  T.  McArthur,  7  Ohio,  pt. 
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or  in  a  particular  trade  in  that  town.*     Or,  on  the  other  hand, 

general  unirorm  custom  could  be  e«tab-  times.'     Several  other  witneGses  give 

fished  by  this  evidence.  evidence   that   the   custom  \t  general, 

In  Champion  v.  Wilson,  64  Ga.  184,  but  the  impression  which  the  whole 

the   court  said:    "Our  code   declares  evidence  leaves  in  our  minds  Is,  that 

that  '  the  custom  of   any  business  or  the  deduction  of  shortage  is  submitted 

trade  shall  be  binding  onlj  when  it  [s  to  when  the  carrier  concedes  that  it  is 

of  such  universal  practice  as  to  justify  his  fault,  or  where  the  amount  is  not 

the  conclusion  that  it  became,  by  Im-  beyond  what  is  usual  and  incident  to 

plication,  a  part  of  the  contract;'  but  transportation,  but  that  it  is  disputed 

this  cannot  mean,  as  the  court  charged,  in  other  cases.      A  custom  varying  the 

'   that  it  must  have  been   followed   'in  common  law  must  be  clearly  proved; 

every  transaction   o£   this   sort.'     For  but  we  do   not  find  clear  evidence  in 

then  one  act  of  one  broker  would  de-  this   case    that    ship-owners   concede 

1  custom  universal   but  for  that  their  liability  to  have  deductions  made 


it  means,  what  it  says,  of  s 

sat  practice  as  to  imply  that  the  trade 

would  understand  ti" "'  "'     —  ■_-.-.-- 


1  freight  earned  for  the  value  of 
property  receipted  for  by  mistake. 
That  the  railway  companies  assert  the 
right,  is  fully  shown ;  but  it  must  be 
generally  assented  to,  as  well  as  av 
serled,  before  the  custom  can  be  eslab- 
general — much  more  than  the  habit  of     llshed." 

a  majority;  but  not  absolutely  un-  In  Mears».  Waples,  3  Houst.  {Del.) 
broken  bj  one  single  transaction  of  one  581,  it  was  held  that  the  known  and 
tradesman.  Such  a  rule  would  defeat  received  usage  of  a  particular  trade, 
every  custom."  and  the  established  course  of  commer- 

Similarly   the    same    court   said   In     cial  dealings  under  it,  are  tacitly  an- 


Deaha  v.  Holland,  i3  Ala.  513;  4.6  Am 
Dec.  261  :  ■'  It  is  not  indispensable  to 
the  validity  of  a  usage  of  trade  that  it 
should  be  universally  acquiesced  in, 
for  this  would  be  to  annul  all  customs 
as  to  those  who  were  unwilling  Co 
abide  by  them.  Instead  of  sharing 
the  force  of  law  and  being  of  general 
obligation,  they  would  depend  for  their 
operation  upon  the  gratuitous  assent 
of  every  person  against  whom  they 
were  invoked." 

In  Strong  t.  Grand   Trunk   R.  Co., 
15  Mich.   Z06;  93  Am.   Dec.   134,   the 
court,  by  Cooley,  J.,  said:  "  The  testi- 
mony  of    witnesses    shows   that    the     hy  thi 
question  of  shortage  is  frequently  the 


nexed  to  the  terms  and  become  par 
a  commercial  contract.  "And  yet, 
even  a  number  of  banks,  or  commer- 
cial firms  or  houses  in  a  large  commer- 
cial city  cannot,  by  their  practice, 
establish  a  commercial  usage,  so  as  to 
make  It  binding  on  the  trading  com- 
munity generally.  The  established 
custom  or  usage  of  a  trade  Is  undoubt- 
edly the  taw  of  the  trade.  But  to 
make  It  binding,  it  must  be  certain, 
uniform,  reasonable  and  general,  and 
of  long  standing,  or.  at  least,  of  such 
long  standing  as  to  have  become  gen- 
erally known,  recognized,  and  acted  on 
"  "  "de,  soas  to  raise  a  fair  pre - 
that  (h^  parties  ' 


subject  of  dispute.     Capt,   Elsie  says :  into  their  engagements  did  so  with  a  ti- 

'The  custom   is  sometimes  acquiesced  tent  reference  to  the  usage,  and  a  tacit 

in  bj    the    captains    of   vessels,   and  -agreement   that   their   rights   and   re- 

sometimes  disputed.     If  the  shortage  sponsibilitles  should  be  determined 

"1  small,  they  generally  pay  it ;  if  it  is  by  it." 


large,  they  generally  dispute 
leave  it  to  be  settled  by  the  owners.' 
Mr.  Stephenson,  the  general  freight 
agent  of  the  defendants,  says  :  '  I  have 
known  captains  to  refuse  to  pay  the 
shortage,  but  we  always  have  the 
freight  in   our  own   hands  before  we 

settle.  We  invariably  refuse  to  pay  boat  lying  in  the  stream  opposite 
the  captains  until  the  two  principals  town,  who,  by  said  usage,  are  the  gen- 
are  agreed.'  Capt.  Montgomery,  after  eral  agents  01  all  consignees  residing  at 
testifying  that  the  custom  is  universal,  Memphis.  The  proof  did  not  show 
says :  '  I  have  known  the  question  of  that  any  such  usage  as  that  contended 
shortage  disputed  at  least  a  hundred  for  was  understOMl  generally,  atdther 
722 


,  Steamboat  General 
Pike,  16  Ohio  431,  the  owners  of  the 

boat  claimed  that  there  was  a  general 
and  well-established  usage  by  which  a 
contract  of  lading,  Co  deliver  goods  to 
a  person  resldinr  at  Memphis,  means  b 
delivery  to  S.  &  Co.,  owners  of  a  wharf- 
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Memphis  or  Cincinnati,  nor  that  it  had  tant  commercial  cities  within  the  dia- 

been  univenallj  the  cnatom.     Several  trict  of  country   designated,  was  held 

merchants   of   Cincionati   engaged    in  erroneous. 

■hipping  goods  to  Memphis,  had  never  In  Richardson  v.  Goddard,  33  How. 
heard  of  such  a  usage.  The  other  (U.  S.)  44,  the  question  was  whether 
merchants  speak  of  S.  &  Co.  refusing  the  proof  disclosed  a  custom  in  the  port 
to  receive  goods  of  boats  that  would  of  Boston  forbidding  a  carrier  to  un- 
not  make  their  bills  good.  "  The  most  load  a  vessel  on  a  day  appointed  bj  the 
that  could  be  made  of  the  evidence,  and  governor  of  Massachusetts  as  a  gen- 
all  that  it  established,  was,  thai  steam-  eral  fast  day,  and  compelling  the  car- 
boala  have  been,  for  several  years,  in  rier  to  observe  it  as  a  holiday,  there 
the  practice  of  landing  g;Dods  at  places  being  no  statute  of  the  state  forbidding 
upon  the  river  where  wharf-boats  are  the  transaction  of  business  on  that  day. 
stationed, withthe  keepersofthe  wharf-  The  court  said  that  no  such  custom 
l>oat,  and  intrusting  them  with  the  duty  was  proved  ;  "  The  testimony  shows 
of  the  delivery  to  the  consignee,  and  this,  and  no  more:  That  some  persons 
then  passing  on  without  further  care  go  to  church  on  that  day ;  some  close 
than  to  secure  their  freight.  And  that  the  windows  of  their  warehouses  and 
where  the  goods  have  eventually  come  shops,  and  either  abstain  from  work  or 
to  the  proper  hands,  and  no  difficulty  do  it  privately  ;  some  work  half  a  day, 
has  occurred,  no  one  has  made  any  and  some  not  at  all.  Public  officers, 
complaint.  This,  instead  of  proving  a  school  boys,  apprentices,  clerks,  and 
custom  which  iE  to  control  the  terms  of  others  who  live  on  salaries  or  prefer 
a  bill  of  lading,  and  become  a  part  of  the  pleasure  to  business,  claim  the  prlvil^e 
law  of  the  contract,  is  proving  a  very  of  holiday,  while  those  who  depend  on 
loose  practice,  which  cannot  terminate  their  daily  lalxjr  for  their  daily  bread, 
the  responsibillly  of  the  carrier."  and  cannot  afford   to   be  idle,   pursue 

In  Robertson  v.  Wilder,  69  Ga.  340,  their  occupations  as  usual.  The  libel- 
it  was  held  that  Individual  habits  of  lants  appear  to  have  had  no  consclen- 
dealing  do  not  make  a  universal  custom  tious  scruples  on  the  subject,  as  they 
which  by  implication  enters  inlo  the  received  goods  from  other  ships,  and 
contract  and  forms  a  part  thereof,  nor  some  from  this.  But  the  testimony  is 
win  a  deviation  from  the  universal  cus-  clear  that,  however  great  the  number 
tom  in  particular  instances  Impair  or  may  be  who  choose  to  convert  the  day 
destroy  its  validity  as  such.  Therefore,  into  a  voluntary  holiday  for  Idleness  or 
the  fact  that  wharfingers  of  the  port  of  amusement,  it  never  has  been  the  cus- 
Savannah,  In  competing  for  trade,  fre-  tom  that  vessels  discharging  cargo  on 
quently  made  contracts  for  less  rates  the  wharves  ^f  Boston  ceased  on  that 
than  those  allowed  either  by  law  or  by  day  ;  that,  like  the  canon  law  regarding 
usage,  does  not  make  a  universal  or  church  feslivals  and  holidays  of  other 
binding  custom,  which  by  Implication  countries  and  former  ages,  Che  custom 
enters  into  a  wharfinger's  contract.  of  Boston,   If  it   amount   to   anything 

In  Mears  v.  Waples,  3  Houst.  (Del.)  more  than  that  every  man  might  do  as 
581,  it  was  held  that  to  constitute  a  us-  he  pleased  on  that  day,  did  not  extend 
age  that  the  copy  of  a  bill  of  lading  to  vessels  engaged  In  foreign  corn- 
attached  to  a  draft  for  the  price  of  a  merce,  or  forbid  the  carrier  to  continue 
cargo  purchased  and  shipped  by  the  the  delivery  of  freight  on  that  day." 
drawees  in  Philadelphia,  on  account  of.  In  Pevey  ■v.  Schulenburg,  etc.,  Lum- 
■nd  in  the  names  of.  the  drawees  In  her  Co.,  33  Minn.  45,  it  was  held  that 
Baltimore,  to  be  delivered  at  Boston,  is  proof  that  persons  doing  two-thirds  of 
not  to  be  detached  from  It  by  the  a  particular  business  at  a  certain  place 
drawees  on  the  presentation  and  accept-  had  adopted  a  peculiar  usage  in  re- 
ance  of  the  draft,  but  is  to  remain  at-  spect  thereto,  it  appearing  that  the 
tached  to  it  until  the  payment  of  the  other  persons  doing  business  at  that 
draft,  it  must  be  recognized  and  acted  place  did  not  conform  to  that  usage, 
on  as  such  in  both  of  the  cities  first  is  insufScienl  to  constitute  the  usage  a 
mentioned.  local   or    particular  custom.     "  There 

In  Walsh  v.  Frank,  19  Ark.  171,  an  was  wanting  that  generality  of  usage 

instruction  as  to  the  general  custom  of  at  the  place  where  the  custom   is  al- 

meichants  upon  the  Mississippi  and  Its  leged  to  have  been  established  which 

triliutaries,  when  the  evidence  before  Is  necessary  to  the  existence  of  a  cus- 

the  jury  was  as  to  the  custom  of  the  tom.  Adams  v.  Otterback.  15  How,  (U, 

merchants  of  three  only  of  the  impor-  S.)  539;  Janney  v.  Boyd,  3oMinn,  319.'* 
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there  may  be  a  general  usage,*  as,  for  example,  of  bankers,  through- 
la  Porter  v.  Hills,  114  Mass.  106,  it  vicinity  might  be  presumed  to  have 
WIS  likewise  held  that  the  fact  that  known  of  It  and  to  have  acted  upon  It 
manj  persons,  or  a  majority  of  perEona  as  they  had  occasion. 
engaged  in  a  particular  business,  prac-  In  Gleason  v.  Walsh,  43  Me.  397,  it 
tice  a  particular  method,  does  not  es-  was  held  that  a  usage  may  be  genenl 
tablish  a  custom.  The  practice  must  and  stiti  confined  to  a  particular  city, 
be  universal.  district,  town  or  village.  Van  Ness  r. 
1.  InAmerIcanIns.Co.r.Neiberger,  Packard,  2  Pet.  (U.  S.)  137;  Clark  v. 
74  Mo.  167,  proof  that  there  was  a  cus-  Baker,  11  Met.  (Mass.)  188:  45  Am. 
torn  observed  by  ten  or  twelve  insur-  Dec.  199;  Williams  v.  Gilman.  3  Me. 
ance  companies  to  Insert  a  particular  276;  Emmons  v.  Lord,  18  Me.  351; 
clause  in  their  policies  was  held  not  Perkins  f.  Jordan,  35  Me.  33;  Thoitip- 
admissibte  to  eetablish  a  similar  cub-  son  v.  Hamilton,  11  Pick.  (Mass.)  ^a6; 
tom  on  the  part  of  other  companies.  13  Am.  Dec.  619. 

In  Berry  v.  Cooper,  28  Ga.  543,  It  In  Adams  v.  Otlerback,  15  How. 
was  held  that  if  boats  on  a  particular  (U.  S.)  530,  the  usage  relied  on,  and 
river,  or  a  particular  boat  on  that  river,  under  which  notice  to  the  iudorser  was 
sometimes  gave  blllsor ladingcontain-  given,  had  been  adopted  by  the  bank 
ing  an  exemption  from  loss  by  Are,  two  years  before  the  note  In  question 
and  at  other  times  bills  of  lading  con-  was  discounted,  but  it  seems  only  four 
taining  no  such  exemption,  then  no  cases  had  occurred  under  it.  "No 
such  usage  is  established,  for  want  of  public  notice  was  given  at  the  time  of 
uniformity.  And  e  v  e  n  if  in  a  ma-  its  adoption,  and  no  presumption  can 
jority  of  cases,  bills  of  lading  contain  arise  from  the  facts  stated,  that  the  in- 
such  clauses  of  exemption,  still  the  dorser  could  have  had  notice  of  the 
usage  is  not  sufficiently  proven  as  to  usage.  It  Is  said,  if  a  bank  may  estab- 
make  it  the  law  of  the  contract  be-  llsh  a  usage,  it  may  change  it;  and  that 
tween  the  parties.  there  must  be  a  beginningof  acts  under 
In  Lewis  v.  Marshall,  7  M.  &  G.  729,  It.  This  may  be  admitted,  but  it  does 
two  witnesses  stated,  that  the  usual  not  follow  that  a  usage  is  obligatoir 
practice  of  the  shipping  trade  was  to  from  the  time  of  its  adoption.  I'd 
consider  steerage  passengers  as  cargo,  give  it  the  force  of  law,  it  requires  an 
and  their  passage-money  as  freight;  acquiescence  and  a  notoriety,  from 
but  stated  no  instance  of  such  construe-  which  an  Inference  may  be  drawn  that 
tion  In  their  own  knowledge,  and  it  is  known  tothe  public,  and  especially 
added,  that  the  guarantee  In  question  to  those  who  do  business  with  the 
was  an  unusual  one.  This  evidence  was  bank.  But  to  constitute  a  usage,  It 
held  insufficient  to  prove  a  general  must  apply  to  a  place,  rather  than  to  a 
usage  of  trade.  particular  bank.  It  must  be  the  rule  of 
In  Decatur  Nat.  Bank  v.  Murphv,  9  all  the  banks  of  the  place,  or  it  cannot 
III.  App.  112,  the  evidence  faiici!  to  consistently  be  called  ausage.  Ifevery 
prove  the  existence  of  a  general  and  bank  could  establish  its  own  usage,  the 
uniform  custom  among  the  bankers  confusion  and  u  n  ce  r  tain  ty  would 
where  the  transaction  in  controversy  greatly  exceed  any  local  convenience 
occurred,  to  make  immediate  eiamina-  resulting  from  the  arrangement." 
tion  of  checks  brought  in  for  exchange,  In  Svendson  v.  Wallace,  46  L.  T.  N. 
and  the  return  irf  such  as  are  dis-  S.  742,  several  witnesses  were  called, 
honored.  "  There  were  but  three  banks  who  gave  evidence  to  the  effect  that  for 
In  Decatur,  and  if  any  such  require-  sixty  or  seventy  years  the  practice  of 
ments  existed,  there  ought  certainly  average  adjusters  had  tieen  as  stated  by 
to  be  great  unanimity  in  respect  there-  the  defendants  ;  but  that,  inconsequence 
to  among  the  officers  of  these  three  of  the  decision  In  Atwood  v.  Sellar, 
banks."  4a  L.  T.  N.  S.  64+,  some  average  ad- 
In  Sturges  v.  Buckley,  31  Conn,  justers  had  altered  their  mode  of  ad- 
365,  a  usage  was  set  up  by  the  defend-  justment  in  such  a  case.  The  question, 
ant.  The  court  below  charged  that  it  therefore,  is,  whether  this  could  be  said 
must  be  one  that  was  followed  in  all  to  be  such  a  mercantile  custom  as  must 
cases  by  all  persons  in  the  same  busi-  be  read  into  the  contract  and  bind  the 
ness  along  the  same  route,  and  must  parties.  It  has  not  the  general  charac- 
have  been  so  long  established  that  the  teristics  of  a  custom,  and  appears  only 
plaintiff  aud  all  persons  living  in  his  to  be  the  practice  of  skilled  men  whc> 
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out  the  whole  country.     In  either  case,  the  universal  prevalence 
of  a  particular  practice  constitutes  the  usage  a  general  one.* 

10.  ITsa^M  Staiotly  Coiutraed.  —  Usages  are  to  be  strictly  con- 
strued \*  that  is  to  say,  the  court  will  allow  them  only  to  operate 
upon  a  case  that  is  clearly  covered  by  them.  As  a  usage  is  ad- 
missible  because  it  forms  a  part  of  the  contract  of  the  parties,  it 
will  be  given  full  effect  in  respect  to  contracts  subject  to  its 
operation,  but  will  not  be  allowed  to  extend  further.' 

11.  Viewi  of  Courts  m  to  Xxtendisg  the  Scope  of  Ungei.  —  The 
views  of  various  courts  and  judges  have  differed  widely  as  to  the 

■.  Mechanics'  Ins.  Co., 

That  ii  n  ----.---- 
ther  cases 
the  rule  that  a  usage  i 

are:     Fulton   Ins.  Co.   t'.    Mllner,   33  son  v.  Goddard,  33   How.   (U.  S.)  44; 

Ala.  420;  Burr  t.  Sickles,  17  Ark.  438;  Sweeting  t/.  Pearce,  7  C.  B.N.  S.  449; 

65  Am.  Dec.  437  ;  Walsh  v.  Frank,  19  97  E.  C.  L.  448 ;  Fisher  v.   Western 

Ark.  370;  Sweet  I..  J>ach, 6  III.  App.  AsBUr.Co.,  11  U.C.Q-B.iss;  DeHertel 


Bissell  V.  Ryan,  13  III.  566;  CofTman  14  Grants  Ch.   (Ont.)  431;   Salisburj 

V.  Campbell,  87  III.  98;"  Rindekofl  i'.  i^.  Townson,   i   Arnould  on   Ins.   aSj, 

Barrett,  14  Iowa  101 ;  Duvall  r.  Farm-  4G3;  Gurney  v.  Behrend,  3   Ei.  &  Bl. 

er»'Bank,9Gill  &  J,  (Md.)3i;  Thorn-  634;    77   E.  C.   L.  633;    Cumming  v. 

ton  v.  Albert,  15  Md. 368;  Chesapeake  Shand,   5    H.   &   N.  9<;;   Coventrj  v. 

Bank  v.  Swain,  39  Md.  499;  Citizens'  Gladstone,  L.  R.,  4  Eq.  491. 

Bank  v.  Graffiin,  31  Md.  507 ;  Renneli  1.  As  to  the  usages  of  an  Individual, 

■a.    Kimball,    5    Allen     (Maas.)    356;  kk  KHOViiedge  of  Uaagt—Usagss  of 

Schlessinger    v.    Dickinson.    5    Allen  an  Individual. 

(Mass.]   47;  Berkshire  Woolen  Co.  i'.  9.  Arthur   v.    Bokenham,    11    Mod. 

Proctor,7  Cush.  (Mass.)  417;  Butler  161 ;  Denn  ir.  Spray,  i  T.  R.  466;  Mug- 

■o.   Charlestown,  7   Graj  (Mass.)   la;  gteton    v.    Barnelt,    1   H.    &  N.  653; 

Clark  r..  Baker,  u    Met.  (Mass.)  188;  Richardson  t.  Walker,  J  B.  &   C.  839; 

4J  Am.   Dec  199;  Cooke  v.  Fiske,  14  9  E.  C.  L.  258. 

Gray  (Mass.)  491 ;  Thompson  v.  Ham-  S.  A  custom  of  delivering  goods  to  a 
jlton,  13  Pick.  (Mass.)  426;  13  Am.  mate  of  a  ship  does  not  juttify  the  de- 
Dec.  619;  Taunton  Copper  Co.  r.  livering  to  a  deck-hand,  Leigh  v. 
MercfaanU'  Ins.  Co.,  as  Pick.  (Mass.)  Smith,  i  C.  &  P.  638,  11  E.  C.  L.  506. 
108;  Spaulding  v.  Lowell,  33  Pick.  A  custom  of  placing  goods  on  a  dock 
(Mass.)   71;    Saunders   v.   Clark,   106  near  the  vessel,  and   notifying  the  car- 


Mats.  331 ;  Perkins  v.  Jordan,  35   Me.  rier  does  not  cover  the  placing  of  n: 

33;    Folsom   V.   Merchants,  etc.,   Ins.  goods  on  the  dock  than  the  carrier  Is 

Co.,   38  Me.  414;  Gleason  v.  Walsh,  notified  of.  Packard  r.  Getman,  6  Cow. 

43  Me. 397;  Randall  w.  Smith,  63  Me.  (N.  Y.)  7j7;i6  Am.  Dec,  475,  A  usage 

105;  18  Am.  Rep.  100;  Detroit,  etc.,  of  a  bank  teller  to  Issue  cert lUca tea  of 

R.  Co.  V.  Vat)  Stelnburg,  17  Mich.  99 ;  deposit  does   not  Include  the  certiRca- 

Summer    v.    Tyson,  3a   N.    H.     384 ;  lion  of  a  check.  Mussey  v.  Eagle  Bank, 

ChasUin  v.  Bowman,  i  Hill  (N.  Car.)  9  Met.  (Maas.)  306,     And   see  alao  the 

V70\    Holford  V.  Adams,  3  Duer  (N,  following  cases  ;  Meigs  v.  Mutual  Ma- 

Y.)  471;  Child  t.  Sun  Mutuallns.  Co.,  rine   Ins.   Co.,   1   Cush,    (Mass.)   439; 

3  Sandf.  (N.  Y.)36;  Weber  i».  Kings-  Nichols  t^.  DeWolf,  I  R.  1,377;  RupP 

■      '  ""         —  "  ■       -     " -    -.  -..     -  ";  77 

Md. 

517;  Slpperly  v.  Stewart,  JO  Barb.  (N,  163;  Main  v.  Eagle,  i  F.  D.  Smith 
Y.)  63;  Cope  V.  Dodd,  ij  Pa.  St  33;  (N.  Y.)  619;  Field  v.  Banker, 9 Bos w. 
Com.  r.  Mayloy,  57  Pa,  St,  391;  Sler-  (N.Y.)  467;  Dike  v.  Pool,  15  Minn. 
ling  Organ  Co.  r.  House,  33  W.Va.  64;  315;  Maryland  F.  Ins.  Co.  ii.  White- 
Lamb  ii,  Klaus,  30  Wis.  94;  Hinton  v.  ford,  31  Md.  319;  i  Am.  Rep,  45;  U. 
Coleman,  45  wit.  165;  Bentley  v  S,  t^.  Buchanan,  Crabbe  (U.  S.)  563; 
Daggelt,  51  Wis,  334;  37  Am.  Rep.  Morrison  v.  Hart,  i  Bibb  (Ky.)  4;  4 
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desirability  of  extending  the  functions  of  usage.'     The  extracts 
in  the  notes  illustrate  the  views  of  certain  judges  who  do  not 

Am.  Dec.  663;  Colcock  v.  Louisville,  on  his  books,  and  the  amount,  together 

etc.,  R.  Co.,  I  Strobh.  (S.  Car.)  319;  with  his  own  charges,  was  paid  to  the 

McCready  v.  Wright,  5  Duer  (N.  Y.)  agent  on   a   subsequent   settlement  of 

Oi;   Leggat  v.  Sandg    Ale   Brewing  the  defendants' account  with  him.    The 

Co.,  60  nr!  ijS;   litis  T'.  Chicago,  etc.,  court  said:  "Was  the  pejment  proved 

R.  Co.,  40  Minn.   373;   DeCordova  v.  to  have  been  made  according  to  cus- 

Barnum,  130  N.  Y.615.  torn?    .   .    .    Tbe  evidence  did  not  show 

In  Ely  V.  New  Haven  Steamboat  that  it  had  been  complied  with.  The 
Co.,  53  Barb.  (N.  Y.J  207,11  wag  held  money  was  not  even  paid  bj  the  owner* 
that  where  the  contract,  in  terms,  or  as  to  the  shipping  agent  at  the  time  it  was 
affected  by  the  usage  of  trade,  is  to  de-  due,  but  was  charged  bj  him  in  ac- 
llver  goods  at  a  wharf,  notice  to  the  count.  It  does  not  appear  that  the 
consignee  of  their  arrival,  ia  not  nee-  plaintilTs  had  an}'  relations  to  a 
etsary.  "  If  usage  requires  notice  to  boarding-house  keeper,  or  that  the  ad- 
be  given  to  the  consignee,  the  fact  that  vance  wages  have  ever  been  paid  to  aay 
the  store  of  the  tatter  was  closed  the  one  for  Uielr  use.  If  any  boardlng- 
whole  of  the  day  on  which  the  goods  housekeeper,  authorized  by  them  tore- 
arrived,  and  until  after  they  had  been  ceive  the  money,  had  actually  received 
destroyed,  will  excuse  tlie  carrien  it,  so  that  It  had  gone  In  any  manner  to 
from  nving  such  notice.  They  are  not  their  use,  the  defense  might  have  been 
bound  to  go  beyond  the  usage,  and  placed  upon  the  ground  of  agency.  But 
seek  the  consignees  elsewhere  than  at  it  certainly  cannot  be  maintained  that 
their  place  of  business."  the  defendants    can    discharge   them- 

In  Overman  v.  Hoboken  City  Bank,  selves  by  a  mere  transfer  of  their  obli- 

31   N.  J.  L.  563,  it  was  held  that  cus-  gallon  to  their  own  agent." 

toms  and  special  usages  of  trade  which  I.  In  Wilcocks  v.   Phillips,  i   Wall, 

narrow  and  confuse  the  operations  of  Jr.     (C.   C.)   63,  Baldwin,   T.,   said  of 

the  general    rules    of   law,   should  be  usage:  **  Its  influence  is  universal.     It 

construed    strictly,    and    not    be    ei-  attaches  to  nations  and  to  individuals, 

tended  to  persons  who  are  not  clearly  It   creates   obligations.     It   interprela 

proved    to  have   acted    under  them.  laws.    .     .     .    Theencient,  established, 

Hence,  proof  of  usage  by  banks,  which  uniform,  and  known  custom  of  persons 

we  members  of  the  clearing-house  in  engaged  in  any  trade  makes  a  law  for 

the  city  of  New  York,  in  regard  to  the  that  trade,  though  it  is  not  applicable 

return  of  checks  drawn  on  banks  in  the  to   other   trades.     It   is   their  way   of 

city,  is  not  applicable  to  checks  drawn  doing   business.     It   is    the   rule   to 

on  banks  at  a  distance.  which   all   who   enter  that   trade   are 

In  Metcalfu.  Weld,  14  Gray  (Mass.)  understood  to  consent.  It  makes, 
110,  the  plaintiffs,  seamen,  entered  Into  supplies, and  constnies  their  contracts- 
shipping  articles  with  the  defendants,  Known  and  settled  usages  ought  to  l>e 
owners  of  a  vessel,  by  which  they  were  respected  by  courts  and  juries,  unless 
entitled  to  receive  a  stipulated  sum  as  such  usages  are  against  the  laws  or 
advance  wages.  The  defendants  of-  policy  of  the  countrv-" 
fered  evidence  tending  to  show  that  it  '"  ■"'--'- 
is  the  custom  in  the  port  of  Boston,  ,  ,_ 
where  the  plalntifTs  were  shipped,  for  ''  These  usages  differ  essentially  from 


same  to  the  t>oarding- house  keeper  who  particular  case.     These   local   usages 

brings   the  seamen  to   him;  and   the  may  be  of  comparatively  recent  origin, 

boarding-house   keeper   pays  or    ac-  and  may   be   limited  to  a  single  city 

counts  for  the  same  to  the  seamen.     It  or  village.     Learned  jurists  have  often 

was  shown  that  the  money,  at  the  time  expressed  their  regret  at   the   eiten- 

of  the  shipment,  was  not  paid  by   the  sion  of   this  species  of  evidence,  and 

defendants  to  the  shipping  agent,  but  especially  that  as  to  usage  of  a  local 

was  charged  to  the  defendants  by  him  and  limited  character,  as  impairing  in 
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favor  such  extension  ;'  the  views  of  those  who  hold  the  contrary 
are  more  practically  shown  by  the  great  volume  of  cases  in  which 
usage  has  been  received  to  determine  the  rights  of  parties.    For 

whatever  may  be  said  upon  the  subject,  as  a  matter  of  abstract 

tome  degree  the  symmetry  of  the  law,  general  rule,  contrary  Co  the  public 
and  tending  to  uncertainly  and  em-  policy  of  the  state.  Our  coniCitution 
barrassment  in  the  administration  of  and  judicial  decisions  are  hostile  to  lo- 
justice ;  and  also  liable  to  the  serious  cat  legislation  and  local  customs." 
objection  that  the  Itnowledge  by  the  In  Stover  r.  Whitman,  6  Binn,  (Pa.) 
party  to  be  affected  by  it,  of  the  exist-  417,  the  court  aaid  :  "  Miserable  will 
ence  of  such  usage,  la  a.  mere  legal  pre-  be  our  condition,  if  property  Is  to  de- 
sumption  which  may  often  be  un-  pend,  not  on  the  contract  of  the  parties, 
founded  in  reality,  although  such  expounded  by  established  principles  of 
usage  Is  established  by  what  is  deemed  law,  but  on  what  is  called  the  custom 
competent  legal  evidence.  Notwith-  ol  particular  places;  so  that  we  may 
standing  these  objections,  such   local  have  a  different  law  in  every  ' 

usages  have  been  held  admissible  by     "  "' — '~  '' '''" 

ttie  judicial  tribunals  as  competent  to 
explain  and  qualify  the  contract,  and 

give  to  it  an  effect  materially  different  CTooley  aaid  :  "  Special  c 

from  that  which  the  general  law  would  liable  to  create  confusion  of  legal  rules 

have  done  In   the  absence  of   alt  ev(-  in  directions  not  contemplated  in  their 

dence  of  such  usage."  adoption,  that  they  are  admitted  into 

1.  yiewa  of  Jndsai   Who   Look  wltli  tlie  law  with  great  reluctance ;  and  it  is 

Dli&Tor  on  tha  Bzteulon  oT  tha  Fnna-  not  often  a  hardship  to  parties  to  reject 

ttona  of  UHces. — In  Dykers  v.  Allen,  7  a  custom,  so  long  as  they  are  left  free 

Hitl  (N.  Y.)   497;  43  Am.  Dec.  87.  it  to  make  their  own  bargains,  and  can 

was  said  :  "  To  allow  the  usages  of  Walt  incorporate  it  in  their  contracts  If  they 

street  to  control  the  general  taw  In  re-  see  lit  to  do  so." 

lalion  to  any  matter  might  result  in  the  In  Sawtetle  ti.  Drew,  im  Mass.  318, 
establishment  of  principles  not  always  it  was  said  :  "  A  custom,  within  the 
in  accordance  with  sound  morals.  I  meaning  of  the  law,  if  general,  is  tu- 
prefer  that  legal  principles  should  have  corporated  Into  and  becomes  a  part  of 
a  universal  application,  and  that  con-  ever}- contract  to  which  it  is  applicable; 
Iracls  should  receive  the  same  Inter-  if  local,  of  every  contract  made  by 
preUtion  In  the  thronged  and  busy  parties  having  knowledge  of  or  bound 
mart  of  a  commercial  metropolis  that  to  know  its  existence.  It  must  be  defi- 
they  do  elsewhere."  nite,  precise,  and  unvarying.  That  is, 
ItiCoTf.O'Riley,4lnd.368:  5SAm.  not  neceEsarily  a  custom,  which  is 
Dec.  633,  the  court  said  :  "  Were  the  merely  the  ordinary  mode  of  doing 
courts  by  their  decisions  to  encourage  business;  nor  is  a  general  habit  or 
the  growth  of  these  local  usages,  orlg-  practice  a  custom.  There  is  a  great 
Inaling  generally  in  tax  Inisineas  prac-  variety  of  things,  which,  in  the  ordi- 
tice  or  mistaken  ideas  of  law,  they  nary  transaction  of  business,  are  habit- 
might  become  as  great  an  evil,  a  source  ual  and  usual,  but  which  are  in  no 
<if  as  much  want  of  uniformity  in  the  sense  customs  which,  in  law,  are  Incor- 
law,  as  was  the  local  legislation  of  the  porated  into  and  become  parts  of  the 
past."  contract  entered  into.  When,  there- 
in Harper  u.  Pound,  10  Ind.  32.  it  fore,  there  is  offered  to  be  proved  a 
was  said  :  "  To  permit  the  temporary  custom  which  is  a  part  of  the  contract, 
■  ■  "  it  becomes  necessary  to  look  carefully 
to  the  exact  language  of  the  tender." 
eived  in  the  same  Ian-  In  Berkshire  Woolen  Mills  v.  Proc- 
guage,  and  relating  to  thesamesubject-  tor,  7  Cush.  (Mass.)  420,  the  court 
matter,  one  thing  in  one  place  and  said:  "The  rights  of  parties  tn.ust  be  de- 
another  in  another.  This  would  create  termined  by  Taw,  and  not  by  any  vague 
a  body  of  local  laws  far  more  Intricate  and  undeterminate  and  partial  uiage 
and  embarrassing  in  judicial  investlga-  of  particular  persons  or  places.  A 
tions  than  the  local  statutes  with  which  strict  adherence  to  this  principle  is  es- 
the  state  was  formerly  inundated.  The  senllal  to  a  sound  and  consistent  ad- 
recognition  of  these  local  usages  is,  as  a  ministration  of  justice.    A  departure 
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opinion,  it  is  apparent  that  the  importance  of  usage  as  a  branch 
of  law  is  more  and  more  recognized,  and  the  tendency,  as  illus- 
trated by  the  decided  cases,  is  plainly  in  the  direction  of  extending 
thdr  scope.  In  so  far  as  this  extension  serves  to  make  plain  and  en- 
force the  unexpressed  intentions  of  the  parties,  the  results  can 
only  be  beneficial.  The  only  dangers,  in  the  opinion  of  the 
writer,  are  two,  viz.:  Firstly,  an  extension  of  the  rule  of  presump- 
tive knowledge,  by  which  a  party  is  presumed  to  know  and  con- 
tract with  reference  to  a  usage  of  which  he  may,  in  fact,  be  igno- 
rant ;  and  Secondly,  a  restriction  of  the  right  of  parties  to  contract 

from   ft   would   work  great  injustice,  tions  of  the  judge  from  the  bench  to 

No  man   could   know   what   were  hiB  the  witness  stand,  bj  evidetice  of  cus- 

rights  or  his  duties,  if  thej  were  to  be  tomE  in  derogation  of  the  general  law, 

determined  by  loose  evidence  of  some  that  would  Involve  the  responsibilities 

particular,  in  definite,  and  partial  usage."  of  the  parties  In  rules  whose  eKistence, 

In  Trueman  v.  Loder,  ti  Ad.  &  EI.  perhaps,  thej  had  no  reason  to  suspect 
^97,  39  ^-  ('-  '-'-  '7^'  ^ord  Denman,  C  before  they  came  to  be  applied  to  their 
J.,  said  :  "  If  a  legislator  were  called  to  rights.  If  (he  existence  of  a  law  be  so 
consider  the  expediency  of  passing  a  obscure  as  to  be  known  to  the  constitu- 
law  upon  this  subject,  the  conclusion  at  tional  expositors  of  It  onlj  through  the 
which  he  would  arrive  Is  hardly  open  evidence  of  witnesses,  ft  is  no  exlrava- 
for  a  doubt.  He  would  decide  at  once  gantaasumption  to  take  for  granted  that 
that  the  written  contract  must  speak  the  party  to  be  affected  was  ignorant  of 
for  itself  on  sll  occasions ;  that  nothing  it  at  the  time  when  the  knowledge  of  it 
should  be  left  to  memory  or  specula-  would  have  been  most  material  to  him  ; 
tion.  There  Is  no  inconvenience  in  re-  and  to  try  a  man's  actions  by  a  rule 
quiringpartiesmaking writtencontracts  with  whicn  he  had  not  an  opportunity 
to  write  the  whole  of  their  contracts,  to  become  acquainted  beforehand  U 
while,  in  mercantile  affairs,  no  mischief  the  verj-  worst  species  of  tyranny." 
can  be  greater  than  the  uncertalntj-  pro-  In  Schooner  Reeside,  3  Sumn.'(U.S.) 
duced  by  permitting  verbal  statements  567,  Story,  J.,  said  :  "  1  own  myself  no 
to  vary  bargains  committed  to  writing,  friend  to  the  almost  IndfsCTiminate 
But  the  nature  of  this  explanatory  evi-  habit,  of  late  years,  of  setting  up  par- 
dence  renders  it  peculiarly  dangerous,  ticular  usages  or  customs  In  almost  all 
Those  who  have  heard  it  must  have  kinds  of  business  or  trade,  to  control, 
been  struck  with  the  hesitating  strain  vary,  or  annul  the  general  liabilities 
In  which  it  is  given  by  men  of  business,  of  parties  under  the  common  law,  as 
and  their  wish  to  secure  the  correctness  well  as  under  the  commercial  law.  It 
of  their  answer  by  referring  to  the  writ-  has  long  appeared  to  me,  that  there  is 
ten  documents.  Again:  What  can  be  no  small  danger  la  admitting  such 
more  difEcull  than  to  ascertain  as  a  loose  and  inconclusive  usages  and  cus- 
matter  of  fact,  such  a  prevalence  of  toms,  often  unknown  to  particular 
what  is  called  a  custom  of  trade,  as  to  parties,  and  always  liable  to  great  mis- 
justify  a  verdict  that  It  forms  a  part  of  understandings  end  misinterp relations 
every  contract?  Debate  may  also  be  andabuses,  to  outweigh  the  well-known 
fairly  raised  as  to  the  right  of  binding  and  well-settled  principles  of  law.  And 
strangers  by  customs  probably  un-  I  rejoice  to  find  that,  of  late  years,  the 
known  to  them ;  a  conflict  may  exist  courts  of  law,  both  in  England  and  in 
between  the  customs  of  two  different  America,  have  been  disposed  to  nar- 
places;  and,  supposing  all  these  diffi-  row  the  limits  of  the  operation  of  such 
cultlei  removed,  and  the  custom  fully  usages  and  customs,  and  to  discouate- 
pmved,  still  it  will  almost  always  re-  nance  any  further  extension  of  them." 
main  doubtful,  whether  the  parties  to  And  in  Donnell  v,  Columbian  Ins. 
the  individual  contract  really  meant  Co.,  2  Sumn.  (U.  S.)  367,  Story,  J.. 
that  it  should  include  the  custom."  said;  "I    am  among    th'ose    judges 

In  Bolton  v.   Colder,   1   Watts  (Pa.)  who    think   usages  among  merchants 

360,   Gibson,   C.   J,,   said:  "Nothing  should   be  very   sparingly  adopted  a~ 
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as  they  please,  resulting  from  an  extension  of  the  doctrine  that 
a  usage  contrary  to  law  is  void,  it  being  the  right  of  all  men  to 
impliedly  adopt,  in  their  mutual  dealings,  rules  different  from 
those  which  the  law  would  otherwise  apply, 

12.  Usages  m  a  Bonioe  of  Lav. — It  would  be  beyond  the  scope  of 
this  article  to  trace  the  history  of  the  common  law,  by  showing 
how  it  has  lai^ely  developed  from  a  multitude  of  ancient  usages. 
It  is  only  possible  to  refer  in  the  notes  to  the  growth  of  the  mer- 
cantile law  from  the  usages  of  merchants.*     This  origin  is  espe- 

take,  and  ttilt  more  often  In  the  want  operate  could  be  anticipated.  It  is 
of  enlarged  and  comprehensive  views  liable,  therefore,  tometimeB  to  operate 
Ok  the  fl3l  bearing  of  principtes."  injuriously,  and  it  is  only  tolerated  be- 
Other  cases  expressing  similar  views  cause  it  is  productive  of  the  greater 
are  Bsriow  v.  Lambert,  iS  Ala.  704;  65  good.  Rules  formed  bj  usage  are  the 
Am.  Dec.  374;  Partridge  v.  Phcenii  work  of  time ;  ther  must  be  understood 
Hut.  L.  Ins.  Co.,  15  Wall.  (U.  S.)  573;  and  acted  upon  bj  common  consent, 
Delaplane  v.  Crenshaw,  15  Gratt.  before  they  become  binding,  and  the 
(Va.)  457.  imposing  interest  of  those  upon  whom 
1.  Oiowtli  of  HareuiUle  Law  from  they  operate  is  a  sure  guaranty  that 
ITiacai  of  HerchaiLtB. — In  Consequa  v.  they  wlli  not  be  permitted  to  operate 
Wlllings,  1  Pet.  (C.C]  335,  It  was  said  unequally.  The  introduction  of  new 
that  when  a  usage  is  so  established  as  articles  of  commerce,  and  any  new 
to  leave  no  reasonable  doubt  of  its  ex-  source  of  enterprise  which  is  opened  to 
istence,  it  becomes  a  part  of  the  law;  the  merchants  essentially  different  from 
and  the  court  will  decide  upon  It  as  lho«e  which  have  preceded,  must  give 
such,  without  requiring  it  to  t>e  again  rise  to  customs  and  usages  suited  to 
proved.  "  Most  of  the  usages  of  trade  their  peculiar  character  ;  and  as  there 
have  at  some  period  been  proved  a£  are  none  more  Interested  than  those 
matters  of  fact,  and  when  sufficiently.  Immediately  concerned  In  the  partlcu- 
establlshed,  they  have  grown  into  laws,  lar  trade  to  establish  those  that  are 
The  rate  of  interest  in  Ciina,  for  in-  ressonsble  in  themselves  and  precisely 
stance,  is  so  well  established  to  be  suited  to  the  occasion,  there  is  no 
twelve  per  centum,  that  the  court  reason  wKy  they  should  not  be  at 
would  not  require  it  to  be  proved."  liberty  to  prescribe  rules  for  its  gov- 
In  Connor  v.  Robinson,  3  Hill  (S.  ernment.  These,  it  is  true,  have  not  the 
Car.)  354,  the  court  said:  "The  his-  force  of  the  law  until  they  have  re- 
tory  of  our  jurisprudence  abundantly  celved  the  sanction  of  the  courts  of 
shows  that  the  law  merchant  Is  for  the  justice,  and  in  that  way  become  a  part 
most  part  made  up  of  rules  originally  of  the  general  law ;  but  they  are  re- 
framed  and  acted  upon  by  the  mer-  ceived  as  evidence,  and  serve  to  ex- 
chanta  for  their  own  convenience  and  plain  what  was  Intended  by  the 
the   benefit   of  trade,  which,  with  the  parties." 

sanction  of  the  courts  of  justice,  have  In  Bartow  v.  Lambert,  38  Ala.  7<H> 

become  the  settled  law  of  the  land,  and  65  Am.  Dec.  374,  it  wae  said;  "Cus- 

as  binding  on  the  citizen  as  any  other  torn,  long  acquiesced  in,  and  sanctioned 

rule  of  law;  and  it  is  from  this  source  bv   judicial   decision,  'has  given  us  tlie 

that  the  rules  for  the  interpretation  of  systems  of  taws  known  as  the  common 

mercantile  contracts  are  principally  de-  law   and   the    law  merchant.     These 

rived.     Every  trade,  art,  and  profession  systems  are  judicially  taken  notice  of, 

has  a  language  In  some  degree  peculiar  and  are  not  the  subject  of  proof.     Ho- 

to   itself,  and  It  U   only   by   reference  gan    v.   Reynolds.  S   Ala.   59.    These 

to  the  general  understanding  of  those  systems,  then,  may  l>e  declared  to  have 

who  are  accustomed  to  use  it  that  we  obtained   the  dignity   of  law.     Local 

arrive  at  the  meaning.    This  process  of  cuBtoms,    or    particular   usages,    ca  n 

law-making  is  perhaps  the  most  uneic  claim  no  such  eminence." 

ceptionable.     A  rule  prescribed  by   the  In  Brandao  v.   Barnett,  12  CI.  &  P. 

legislature  Is  necessarily  arbitrary,  and  805,  Lord  Campbell  said:  "  Those  cus- 

It  is  out  of  the  question  to  expect  that  toms  which  have  been  universally  and 

every  possible  case  upon  which  it  may  notoriously  prevalent  among  mer- 
729 
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cially  interesting  in  the  history  of  negotiable  instruments.*  Usages 
which  at  an  earlier  time  were  required  to  be  proved  as  facts, 
have  now,  by  judicial  recognition  and  adoption,  become  the  es- 
tablished rules  of  law.^     In  our  own  country  instances  are  not 

chants,  and   have   been   found  by  ei-  tabliehed  the  damage*  on  bills  on  Lon- 

perience  to  be  of  public  uae,  have  been  don,  in  case  of  dishonor,  in  Matsachn- 

■doptedbj  it  (the  law  merchant)  upon  stifi,  as  determined    in   Grltnshaw  v. 

a  principle  of  convenience  and  (or  the  Bender,  6  Mass.  157,  and,  in  this  state, 

benefit  of  trade  and   commerce ;  and  Snow  v.  Goodrich.  14  Me.  33,;.  at  ten 

where  so  adopted  it  is  unnecessary  to  per  cent.,  instead  of  re-exchange.  This 

plead  and  prove  them."  usage  forms  a  part  of  the  law  of  the 

By  the  custom  of   Pennsylvania,  a  state.     It  had  been  of  so  long  continu- 

book-account  for  goods  sold,  bears  in-  ance.  that,  in  1S09,  when  the  judgment 

tereat  from  the  end  of  six  months  after  of  the  court  in  Grimshaw  v.  Bender,  6 

the   sale  and  delivery.     Adams  ti.  Pal-  Mais.   1(7,   was   pronounced.   Chief 

mer,  30  Pa.  St.  346.    And  see  Koons  v.  Justice   Parsons    said    that    its  origin 

Miller.  3  W.   &   S.  (Pa.)  371;  Walt  u.  could    not    be   ascertained.     It   must, 

Hoch,  le  Pa.  St.  411.  therefore,  be  deemed  a  part  of  the  law 

I.  In  Goodwin  v.  Roberts,  L,   R.,  10  merchant,   and   as   obligatory   as   any 

Exch.  346:44  L.  j.Exch,  161,  Chief  Jus-  portion  of  the  common   law,  until  it 

tlce  Cockbumsaid :  "  It  is  truethatthe  shall  be  modified  or  changed  by  the 

law  merchant  is  sometimes  spoken  of  legislature." 

as  a  fixed  body  of  law,  (onning  part  of         3.  In  Erie  R.   Co,  v.  Ackerson,  33 

the  common  law,  and.  as  it  were,  coeval  N.  J.  L.  34,  the  court  said  that  from  a 

with  it.     But,  as  a  matter  of  legal  his-  very  early  period,  it  has  been  the  prac- 

tory,   this  view  is  altogether  incorrect,  tlce   in   this  state  to  collect  legal  in- 

The  law  merchant  thus  spoken  of  with  terest  on  a  judgment,  by  means  of  an 

reference    to    bills    of    exchange  and  indorsement  on  the  execution,  and  the 

ether  negotiable  securities,  though  right  to  do  this  must   be  regarded  as 

forming  part  of  the  general  body  of  the  common   law  of  AVic   'Jersey,  be- 

the  Ux  mercaloris,  is  0I  comparatively  come  so  by  tbe  same  usage  that  has 

recent  origin.     It  is  neither  more  nor  permitted  the  sherilf,  witli  the  consent 

less  than  the  usages  ot  merchants  and  of   the  plaintiff,  to    allow  the   goods 

traders  in  the  different  departments  of  levied  on  to  remain  in  the  possession 

trade,  ratified  by  the  decisions  of  courts  of  the  defendant  for  almost  an  indefinite 

of  law,  which,  upon  such  usages  being  period. 

proved  before  them,  have  adopted  them  In  Bonham  i>.  Charlotte,  etc.,  R. 
as  settled  law,  with  a  view  to  the  In-  Co.,  13  S.  Car.  167,  the  court  said :  "  It 
terests  of  trade  and  the  public  con-  Is  true  that  the  court  takes  notice  of 
-venience,  the  court  proceeding  herein  the  general  customs  of  the  country; 
■on  the  well-known  principle  of  law  but  that  docs  not  imply  that  the  ua- 
that,  with  reference  to  transactions  in  ages  of  business,  as  a  general  rule,  lay 
the  diflferent  departments  of  trade,  within  the  judicial  notice  of  the  courts, 
courts  of  law,  in  giving  effect  to  the  Those  customs  that  have  been  Incor- 
contracts  and  dealings  of  the  parties,  porated  as  part  of  the  common  law,  as 
will  assume  that  the  latter  have  dealt  defined  by  adjudicated  cases,  are,  be- 
wlthone  another  on  the  footing  of  any  yond  question,  subjects  of  judicial  no- 
custom  or  usage'  prevailing  generally  tice  without  proof  in  point  of  fact.  It 
In  the  particular  department.  By  this  is  not  to  be  denied  that  customs  may 
process  what  before  was  usage,  only  and  do  become  so  Incorporated  that 
unsanctioned  by  legal  decision,  has  have  had  their  origin  since  the  period 
become  engrafted  upon  or  incorporated  of  time  to  which  the  common  law 
into  the  common  law,  and  may  thus  looks  as  the  test  of  antiquity.  It  may 
be  said  to  form  part  of  It."  On  appeal,  well  be  questioned  whether  any  mod 
the  last  cited  judgment  was  afiirmed  in  ern  custom  becomes  incorporated  In 
the  House  of  Lords,  i  App.  Cas.  476,  the  common  law  until  it  has  been  estab- 
though  the  meaning  of  the  phrase,  the  lished  as  a  matter  of  (act  by  judicial 
■"  law  merchant,"  was  not  specially  ad-  authority.  The  change  of  the  status  of 
verted  to  in  the  opinions.  such  a  question  from  one  of  fact  to  on« 

In  Wood  I'.  Watson,  53  Me.  300,  the  of  law,   is   by  gradual  and  almost  in- 

«ourt  said  :  "  Mercantile  usage  has  es-  sensible  steps." 
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wanting  of  local  us^es  in  the  various  colonies  or  states  which 
have  since  developed  into  binding  legal  principles.'  The  law  of 
the  road,  and  various  rules  of  maritime  law  are  familiar  examples 
of  this  development.* 

17.  Fbooi  or  VusES— 1.  Law  and  Fact  for  Coort  and  Jniy. — 
Proof  of  a  usage  of  trade  involves  questions  both  of  law  and  fact.' 

In   Slldell  V.   Grandjean,   iii  U.  S.  and  boundaries  In  a  grant  do  notagree, 

413,  it  wag  held  that  the  usages  and  is  to  disregard   the  course  and  run  to 

custoniB  prevailing  In  the  province  of  the  boundary ;  and  Chat  boundaries  or 

Louisiana,  affecting  the  alienation   of  calls  are  to  be  gratified  at  the  expense 

lands,  are  to  be  respected  in  consider-  of  course  and  distance  is  a  settled  prin- 

Ing  the  rights  of  grantees  of  the  former  ciple  of  coDstructlon. 

foverttment.     Usage*  long  established  In  Griffith  k.  Griffith,  4  Har.  &   M, 

and  followed  have  to  a  great  extent  the  (Md.)  101.  it  was  auid  that  at  common 

efficacy   of  law  in  all  countries.    Thej  law  the  wife  was  entitled  to  »  third 

-control   the   construction   and   qualify  part  of  the  personal  estate  of  the  hus- 

and  limit  Che  force  of  positive  enact-  band ;  and  a  bequest  made  to  her  by 

menta.    In  Spain  and  In  her  dependen-  the  husband,  was  not  considered  in  lieu 

■cies  great  weight  is  given  to  such  usages  and  exclusive  of  her  dower;  but  she 

In  the  adjustment  o7  rights  of  property,  would   take   both.     According  to   the 

In  Hall  V.  U.  S.  Ins,  Co..  s  Gill  (Md.)  custom   of  the  city  of  London,  If  the 

484,  the  court  held  that  stockholders  in  husband  devised  a  part  of  his  personal 

chartered  companies,  bound  to  pay  in-  estate  to  his  wife,  she  was  concluded  by 

■fltallments   as   called   for   upon   notice  the  bequest  and  deprived  of  her  custo- 

itotn  such  companies,  are  affected  by  mary  right,  unless  it  appeared  by  his  will 

notices   published    In   the   newspapers  that  he  intended  she  should  have  both. 

where   the   companies   transact   their  "Our  acts   of  assembly   are  grounded 

business.    The   sulistitution   of  such  on  the  custom  of  London.     The   acts 

newspaper  publication,  in  lieu  of  per-  passed  relating  to  attachments,  are  al- 

sonal  notice,  has  so  long  b«en  a  uni-  lowed  to  be  founded  on  the  custom  of 

Tersal  usage,  and  of  a  notoriety  equal  to  London,  and  these  acts  concerning  the 

that  of  newspapers  themselves,  that  Che  dower  of  the  wife,  from   their  analogy 

custom  of  doing  so  has  become  a  part  to  the  custom  of  London,  in  that  re- 

of  the  law  of  the  land.  spect,   I   presume   were  grounded   on 

1.  In  Hoagland  v.  Wurts,  *i  N.J.  L.  that  custom."  See  also  Huasey  v.  Ja- 
17s,  iC  was  held  that  the  legislative  cob,  Ld.  Raym.  86;  Leckbarrow  v. 
-right  to  order  low  lands  to  be  drained,  Mason,  1  T.  R.  73;  Magill  ti.  Brown, 
at  the  expense  of  the  owners,  rested  en-  Bright  346;  Cookendorfer  v.  Preston, 
tirely  on  ancient  custom,  and  could  not  4  How.  (U.  S.)  317;  Stone  v.  Rawlin- 
be  deduced  from  the  power  to  legislate,  son,  Miller  s6i;  Benson  v.  Chapman,  8 
unless,  in  Che  particular  case,  the  lands  C.  B.  967,  note ;  65  E.  C.  L.  966 ;  Edie 
were  so  situated  or  conditioned  as  to  v.  East  IndiaCo.,3  Burr.  1316;  Vallejo 
-make  their  reclamation  a  matter  of  di-  v.  Wheeler,  i  Cowp.  143;  Kruger  v. 
rect  public  concern.  In  this  state,  an-  Wilcox,  Am.  Bl.  351. 
dent  usage  sanctions  legislation  that  3.  In  Drew  v.  Steamboat  Chesa- 
prov  ides  for  the  drainage  of  lowlands  pcnke,  2  Dougl.  (Mich.)  33,  the  court 
at  the  expense  of  the  owners.  But  such  said,  in  regard  to  a  general  custom  for 
legislation,  Co  be  valid,  must  conform  vessels  to  pass  each  other  to  the  left: 
to  the  usage  upon  which  the  right  to  "  Such  custom  is  a  part  of  the  law  of 
legislate  Is  founded.  The  right  to  ap-  the  land  ;  and  a  departure  from  It  occa- 
point  methods  for  the  draining  of  mead-  sioning  collision  will  render  the  party 
owB  has  been  a  branch  of  legislation  liable,  unless  the  other  party,  by 
that  has  existed  in  this  state  from  Che  reasonable  effort,  might  have  pre- 
carliest  times,  and  has  been  so  Ire-  vented  it;  and  each  party  should  act 
quently  exercised  and  acknowledged,  upon  the  presumption  that  the  other 
"that  it  has  become  a  part  of  the  local  party  will  adhere  to  the  custom." 
'  S.  Law  and  Pact.— Mears  v.  Waples, 


In  ProprieUry  v.  Jennings,  i  Har.  &     3  Houst.  (Del.)  581 ;  Sullivan  v.  Jer 

M.  (Md.)  Q3,  the  court  said  that  Che     gan,   at    Fla.   364;   Chicago  Packing, 

custom  of  aurveyors,  when  the  courses    etc.,  Co.  v.  Tilton,  87  111.  548;  Pryce 
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It  is  a  question  of  law,  what  is  sufficient  usage  to  bind  the  parties^ 
that  is  to  say,  for  how  long  a  time,  at  what  places,  and  with  what 
degree  of  uniformity  it  must  have  been  observed.  Therefore, 
whether  a  given  state  of  facts  establishes  the  usage  claimed  to- 
exist  is  a  question  of  law  for  the  court ;  whether  such  a  state  of 
facts  has  been  proved  is  a  question  for  the  jury.* 

2.  Knst  Be  Proved  u  Any  Other  Fact. — A  usage  must  be  proved 
as  any  other  fact  in  evidence  ;  courts  take  no  judicial  notice  of  a 
usage.*  Nor  can  its  existence  be  left,  without  proof  by  witnesseSr 
to  the  private  information  of  jurors.' 

3.  Kamber  of  Witaeisei— a.  One  Sufficient  if  Not  Contra- 
dicted.— Notwithstanding  certain  early  cases  to  the  contrary,  it 
is  now  settled  that  the  testimony  of  a  single  witness  is,  as  a  mat- 
ter of  law,  sufficient  to  establish  the  existence  of  a  usage.  .  The 


\i  V.  Marshall,  J   M.  &  G.  Jjg,  the  Atlag  Ins.  Co.,  14  Pick.  (Mmb.)  141;  3 

cauiisald:  "The  acknowledged  rule  is  Am.  Dec.  363  ;  Gordon  v.  Little,  8  5. 

this :  If  the  evidence  offered  at  the  trial  &  R.  (Fa.)  557 ;  1 1  Am.  Decdja ;  Snow- 

bj  either  par^  is  evidence  bj  law  ad-  den  ti.  Warder,  3  Rawle  ( Pa.)  loi ;  Mer- 

mlssible  for  the  determination  of  the  chants'  Mut.  Ins.  Co.  v.  Wilson,  3  Md. 

question   before  a   jury,  the    judge  Is  117;   Ward  v.   Everett,  i  Dana  (Kj.) 

bound  to  lay  It  before  them,  and  to  call  439;  Senac  v.  Pritchard,  4  La,  160. 
upon  them  to  decide  upon  the  effect  of        The  burden  of  proof  of  establishing 

such  evidence  when  offered.    Whether  a  usage  or  custom  is  upon  the  partr 

that  evidence  is  of  that  character  and  asserting  it.      Sullan  v,   3000   Empty 

description  which  makes  it  admissible,  Oil  Barrels,  15  Fed.  Rep.  6tS;  The  John 

Is  a  question  for  the  determination  of  H.  Cannon,  j;i  Fed.  Rep.  46;  Thomas 

the  judge  alone,  and  is  left  solely  to  his  v.   Hooker  .Colville  Steam  Pump  Co., 

decision."  j8   Mo.   App.  .■;63;    Hall   v.  Storrs,  7 

1.  Sullivan  t/.Jernlgan,  21   Fla.  364;  Wis.  353;  Cald'ecott  ti.  Smythies,  7  C. 

Chicago  Packing,  etc.,  Co.  v.  Tilton,  &  P.  808. 

87  111.  547;  Bodfish  V.  Fox,  33  Me.  90;         A  ctistom  or  usage  cannot  be  proved 

39    Am.    Dec.   611;    North    Noonday  by  showing  that  the  one  sought  to  be 

Min.  Co.  V.  Orient  Min.   Co.,  i   Fed.  charged  with  liability  because  of  such 

Rep.  jaa  ;  Branch  v.  Palmer,  65   Ga.  custom  has  acted  in  accordance  there- 

3io;  Fardridge  v.  Bailey,  20  III.  App.  with  in   dealing   with   third    persons. 

"         in.  Peters,  i   Mete.  (Ky.)  Swain   v.  Thompson,  6  Misc.  (N.  Y.> 


558;  Steward  v.  Scudder.  24   N.  J.  L.     309;   56   N.    Y.    S.   R.   sHi  "^  N. 


n  Ness  (I.  Pacard,  a  Pet.  {if.  S.)  Supp.  536. 
137 ;  tiaas  i'.  Hudmon,  83  Ala.  174 ;  3.  In  Green  v.  nm,  4  1  ex.  405,  %av 
Carolina  Nat  Bank  v.  Wallace,  13  S.  court  below  said :  "  I  am  not  iamllUr 
Car.  347 ;  36  Am.  Rep.  694 ;  Allegre  v,  with  this  custom  of  merchants  in  set- 
Maryland  Ins.  Co.,  I  Gill.  &  I.  (Md.)  tling  with  insurance  officers,  or  what 
136;  ao  Am.  Dec.  434;  Williams  v.  are  the  liabilities  of  insurers  in  case 
Woods,  16  Md,  23o;  Powell  w.  Brad-  of  partial  loss.  I  see  on  the  jury  plant- 
lee,  9  Gill  &  J.  (Md.)  277 ;  Burroughs  era  and  merchants,  who  doubtless  are 
V.  Langley,  10  Md.  148;  Patterson  f.  familiar  with  transactions  of  thiskind; 
Crowther,  70  Md.  124.  you  will  apply  the  rules  of  the  same 

Sec  also  Goodyear  f.  Ogden.  4  Hill  to  the  nature  of  this  kind  of  tnnsac- 

(N.   Y.)    104:    Dawson    ;'.   Kiltie,    4  don."      On  appeal   this   was   dlsap- 

Hlll  (N.  Y.)   107;  Clark  v.  Cox,  31  proved,  and  the  court  said;  "The  cus- 

Mich.ao4;  Parker  i/,  Ibbetson,  4  C.B.  torn  was  not  dependent  on  the   knowl- 

N.  S.  346;  93  E.  C.  L.  345  ;  Hutchison  edge  any  particular  juror  might  have  of 

i>.   Bowker,  5  M.  &  W.  ;3J.     And  see  such  custom.     If  this  were  permitted, 

Qj;estions  of  Law  and  Fact,  vol.  each  juror  might  assume  to  know  of 

19,  p.  635.  his  personal  knowledge  what  the  cus" 

S.  See,  upon  this  subject,  Judicial  tom  was,  and   no  two  of  them  agree. 
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fact  that  only  a  single  witness  testified,  affects  merely  his  credi- 
bility. The  existence  of  a  usage  being  a  matter  of  fact  to  be 
decided  by  a  jury,  it  may  be  proved  as  any  other  fact.  ' 

b.  Insufficient  if  Contradicted.— But  if  the  testimony  of 
a  single  witness  as  to  the  existence  of  a  usage  be  contradicted  by 
the  testimony  of  another  witness,  the  court  will  hold,  as  a  matter 
of  law,  that  the  proof  is  not  legally  sufficient  to  establish  its 
existence.* 

pposed  that  such  knowledge  abundant  and  his  testimony  full  and 
-,- , sfrd  by  any  one  or  more  ol  satisfactory.  Suali/yim/f  Wood  ti- 
the jurora,  it  was  perfectly  competent  Hickok,  i  Wend.  (N.  Y,)  £oi. 
-to  make  witnesses  olsuch  jurors;  they  InPartridee  v.  Forsyth,  39  Ala.  300, 
would  then  be  In  the  hands  of  each  the  court  said  :  "  Some  of  the  authori- 
party,  to  ascertain  the  means  of  acquir-  ties  assert  the  doctrine,  In  terms  more 
ing  a  knowledge  of  such  tact  on  the  or  less  positive,  that  one  witness  is  In- 
p«rt  of  the  Juror.  The  oath  of  a  juror  suflicient  to  prove  a  custom.  Halwer- 
will  not  permit  him  to  find  a  verdict  son  v.  Cole,  i  Spears  (S.  Car.)  331 ;  40 
«n  what  he  may  think  he  knows,  of  Am.  Dec.  603;  Cunningham  v.  Fon- 
himself;  because  then  he  would  be  btanque.  6  C.  &  P.  44;  35  E.  C.  L.  174; 
passing  on  evidence  known  to  himself,  Wood  v.  Hickok,  1  Wend.  (N.  Y.)  ^01. 
and  not  to  his  fellon  jurors."  See  also  But  these  citations  are  not  sustained  by 
Tyson  v.  Laidlaw,  18  La.  380.  any  satisfactory  argument,  and   are  at 

1.  NninlMT  of  Wltnnaai. — In  Robin-  war  with  the  analogies  of  the  law.  We 
•on  11.  U.  S.,  13  Wall.  (U.  S.)  363,  the  cannot  lay  It  down  ax  a  positive  rule 
court  said:  "It  is  objected  that  the  that  more  than  one  witness  Is  required 
usage  was  proved  by  a  single  witness,  to  prove  the  eilstence  of  •  custom  or 
But  we  cannot  assert  as  a  rule  of  law  usage.  No  statute  has  prescribed  such 
governing  proof  of  usages  of  trade  that  a  rule,  and  we  are  not  able  to  perceive 
If  B  single  witness  have  a  full  knowl-  a  necessily  for  so  radical  a  departure 
«dge  and  long  experience  on  the  subject  from  general  principles."  Com  fart 
about  which  bespeaks,  and  testifies  ei-  Price  v.  White,  9  Ala.  563:  Jewell  v. 
pllcitly  to  the  antiquity,  duration  and  Center,  15  Ala.  4^;  Smith  i'.  Rice,  56 
universality  of  the  usage  and  is  uncon-  Ala.  417.  To  the  same  effect  are  Woot- 
tradicted,  the  usage  cannot  be  regarded  ters  i'.  Kauflman,  67  Tex.  488 ;  Thomas 
by  the  jury  as  established."  This  may  v.  O'Hara,  i  Mill  (S.  Car.)  303  ;  Mars- 
be  taken  to  overrule  a  contrary  decision  ton  v.  Bank  of  Mobile,  10  Ala.  384. 
in  a  circuit  court  In  the  case  of  Barclay  In  other  cases  the  evidence  of  a  sin- 
■o.  Kennedy,  3  Wash.  (U.  S.)  350.  gle  witness  to  prove  a  usage  has  t>een 

In  Jones  u.  Hoey,  138  Mass,  585,  the  admitted  without  objection.     Sewell  v. 

court  said:  "Notwithstanding  the  die-  Corp.,  i  C.  &  P.  392 ;  11  E.  C.  L.  43a  ; 

turn  in  Boardman  v.  Spooner,  13  Allen  Cohea  v.  Hunt,  l  Smed.  &  M.  (Miss.) 

(Mass.)  353;  90  Am.   Dec.  196,  there  137;  41  Am,  Dec.  5S9  ;  Miller  v.  North 

«an  be  no  douht,  at  the  present  day,  that  America's  ins.  Co.,  t  Abb.  N.  Gas.  [N. 

-the  circumstance  that  but  one  witness  Y.   Supreme  Ct)    470;  Citizens'   Ins, 

testifies  to  a  usage  is  Important  only  as  Co.  v.   McLaughlin,   53   Pa.   St.   48c  ; 

bearing  upon  the  credibility  and  satis-  Pittsburg  v.  O'Neill,  1  Pa.  St.  343;  Bis- 

factoriness  of  his  testimony  In  point  of  sell  v.  Ryan,  33  III.  j66. 

fact,  and  does  not  affect  its  competency  a.  In    Parrott    v.  Thatcher,  9   Pick. 

«rlts  sufficiency  as  matter  of  law."  (Mass.)  436,  it  was  held  that  a  usage  of 

In  Adams  v.  Pittsbuigh  Ins.  Co.,  76  a  particular  business  is  not  sufficiently 
Pa.  St.  411,  the  court  said  that  the  law  proved  by  the  testimony  of  only  one 
prescribes  no  certain  number  of  wit-  witness  in  support  of  it,  where  another 
nesses  to  establish  the  fact  of  usage,  al-  witness  equally  familiar  with  the  busi- 
though  the  concurring  testimony  of  a  ness  denies  it,  and  where  other  wit- 
large  number  may  Increase  the  proba-  nesses  on  the  subject  might  be  had. 
billty  of  its  being  generally  known.  Therefore,  where  the  plaintiff  scasede- 

In  Vail  -v.  Rice,  5   N.  Y.  155,  it  was  pended  on  their  proving  the  usage  of    . 

held  that  the  testimony  of  one  witness  a  particular  business,  with  which  many 

is  sufficient  to  establish  a  commercial  persons   were  conversant,  and  thej 

oaage.  If  bis  means  of  knowledge  are  offered  only   one  witness  to  prove  It, 
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c.  Two  Witnesses  Desirable. — In  practice  it  is  always  desir- 
able to  have  at  least  two  witnesses  to  prove  the  usage,  unless  its 
existence  is  admitted  ;  for  if  the  testimony  of  one  only  is  offered, 
and  is  contradicted,  the  usage  is  not  proved  ;  and,  moreover,  on 
appeal,  the  court  would  probably  not  disturb  the  verdict  of  a  jury 
denying  the  existence  of  a  usage  proved  by  one  witness  only.' 

4.  Qaalifloatioiu  of  Witnessu. — In  order  to  render  a  witness  com- 
petent to  testify  to  the  existence  of  a  usage,  it  must  appear  that 
he  personally  knows  of  its  existence  as  a  fact,*  This  knowledge 
may  be  acquired  from  personal  experience  in  the  business  to  which 
the  usage  relates,  or  in  any  other  manner,  which  entitles  him  to- 
speak  with  accuracy.  .  If  it  appears  that  the  witness  knows  of  the 
practice  of  individual  persons  only,  or  that  he  has  not  been  in  a. 
position  to  know  of  the  general  course  of  business,  or  that  he  only 
recently  learned  of  the  alleged  usage,  he  cannot  be  considered 
competent.'     But  it  is  not   necessary  that  the  witness  should  be 

and  the  usage  was  denied  by  a  witness  of  which  he  was  called  upon  to  teetifj. 
Tor  the  defendants,  who  had  the  same  In  such  case  belief  is  knowledge,  and 
means  of  Icnowledge  as  the  plaintiff's  constltutesdirect  and  primary  evidence- 
witness,  a  verdict  found  for  the  plain-  Indeed,  the  existence  of  a  usage  could 
tiffs  was  set  aside  and  a  new  trial  not  well  be  proved  by  showing  pariicu- 
granted.  To  the  same  effect,  see  lar  instances  of  transacting  business  in 
Wootters  v.  Kauflman,  67  Tex.  488;  a  certain  way.  .  .  .  The  witness- 
Robinson  V.  IT.  S.,  13  Wall.  (U.  S.)  stated  Ms  belief  of  the  existence  of  the 
363.  usage  as  derived  from  a  knowledge  of 
1.  Homar  v.  Graves,  i  Mill  (S.  Car.)  the  .business  for  a  long  series  of  years. 
308;  Treadway  n.  Sharon,  7  Nev.  37.  In  regard  to  such  a  matter,  a  distlnc- 

.    .. — 1....... —    -.    --f.^ jjj  jj^jj  between  knowledge  and  belief  is- 

;n  altogether   too  nice  and  m  etaphj-sicaL 

en  to  be  introduced  into  the  rules  of  evi- 

;r-  dence  by  which  justice  is  to  be  practi- 

to  cally  administered." 
in         S.  In  Standard  Oil  Co.  f.  Swan,  89- 
Tenn.  434,   the  witness  did  not  show 

""""'■ acquainted  with  the  usage 

of  well-appointed  and  well- 
business  ;  that  he  could  state  what  he  managed  concerns.  He  only  knew  of 
believed  the  general  custom  to  be  from  the  conduct  of  one,  without  explaining 
n  extended  knowledge  of  the  business  his  relation  t<   '' 


3.  QtMUfloatiou 

Hamilton     v.    Nickerson,    13      Al 

<Maa8.}  351,  a  witness,  who  had 

for  twenty-seven  years  engaged  in  a 

tain  buEiness,wBs  allowed  to  testify 

what  he  believed  to  be  the  custot 

that  business.    The  other  witness  I 

fied  that  all  the  absolute  knowledge  he     that  he 

'    '    n  the  subject  was   from   hif 


and  of  the  custom,  but  could  not  state 
individual  cases;  and  that  he  knew  it  in 
the  way  men  generally  gather  knowl- 
edge. The  court  held  that  both  wit- 
nesses were  competent     "  '^'  '  ■ 


In  Hale  v.  Gibbs,  43  Iowa  380,  a 
witness  who  was  called  to  testifT  re- 
specting a  custom  of  trade,  showed  that 
his  knowledge  of  It  was  not  later  than 
before  the  time  of  giving  his- 


be  proved  only  by  the  evidence  of  thos 
who  had  such  knowledge  of  the  pra 
e  of  bus" 


sageof  trade  could     testimony.  His  evidence  was lield  to  be 


in  their  minds  the  belief  o 


incompetent. 

In  Smith  1 

held  that  a  c 


of  its  existence.  The  facium  froban- 
dnm  was  not  a  single  isolated  act  or  oc- 
currence, hut  the  result  or  conclusion 
derived  from  a  series  of  similar  acts  or 
.  circumstances,  creating  and  establish- 
ing in  the  mind  of  the  witness  a  con- 
viction or  belief  of  the  complex  whole 
or  comprehensive  fact,  to  the  existence 


iviction     relation 


ippllei  from  merchants  who  advanced 
to  them,  could  not  be  established  by  the 
testimony  of  a  single  witness,  who  only 
stated  that  he  knew  what  had  been  the 
custom  among  his  neighbors  in  relation 
to  the  matter  since  t86S,  a  period  of 
several  years. 

In  Berry   v.  Cooper,  38  Ga.  543,  it 


^aovGoOt^lc 


proof  of  OoH«-  USA  GES  A  ND  CUS  TOMS.       F«i 

engaged  in  the  business  to  which  the  usage  is  attached ;  thus,  a 
usage  among  banks  may  be  proved  by  a  person  having  knowledge 
of  bankers'  usages,  although  not  himself  a  banker  or  connected 
with  a  bank.  * 

b.  Form  of  Queitioii  to  Witnen. — The  proper  form  of  question  to 
be  put  to  a  witness,  when  it  is  desired  to  prove  a  usage,  is  indi- 
cated in  the  note.  As  the  question  may  have  to  be  defended,  on 
appeal,  in  the  form  in  which  it  is  put,  it  is  important  that  it  should 
be  carefully  expressed.' 

was  held  that  by  way  of  establishing  a  foreign   and   American   currencj  is  a 

usage  In  shipping  on  a  certain  river,  it  question  of  commercial  usage,  and  may 

was  competent  for  a  witness  to  tesClf  j  be  proved  \ty  anyone  acquainted  wito 

as  to  what  had  been  his  habit  and  cus-  the  usage. 

torn  in  shipping  on   all   the  boats  on  In  Wear  v.  Sanger,  gi   Mo.  349,  it 

said  river,  as  well  as  on  the   particular  was  held  that  the  custom  of  the  Creek 

boat   upon   which   the    loss   occurred  nation  in  the  Indian  Territory,  as  to 

which  was  the  subject-matter  of  con-  the  right  of  an   Indian  woman  when 

troversj.  married  to  a  white  man,  to  hold  in  her 

1.  la  Wilson  V.  Bauman,  80   111.  493,  own  right  what  property  she  had   be- 

the  court  held  that  where  the  plaintiff  fore  marriage,  is  a  question  of  fact  to 

proved  by  witnesses  a  custom  that  the  lie   proved   as  any  other  fact,  and   is 

employment  of  an  architect  to  make  properlj    submitted    to   the  jury   for 

plans  and  designs  for  a  building,  car-  their  determination.     One  acquainted 

rled  with  it  an  employment  to   super-  with  the  customs  of  the  Creek  nation 

intend  its  construction,  it  was  error  to  although  not  a  lawyer,  is  competent  to 

refuse  to  allow  the  defendant  to  show  testify  as  to  the  same. 

there  was  no  such  custom,  except  by  In  Shackleford  v.  New  Orleans,  elc^ 

witnesses  who  were  architects.     Such  R.  Co.,  37  Miss,  soi,  it  was   said  that 

custom  must   be   as  well   known   to  usages-must  be  proven   by   witnesses 

builders  and  contractors  as  to  archi-  who    have    had    frequent   and   actual 

tecta,   and   does    not    require    special  knowledge  of  the  usage  about  which 

skill  or  science  to  know  of  its  existence,  they  testify. 

In  GrifHn  v.  Rice,  i  Hilt.  (N.  Y.)  In  Drew  v.  Steamboat  Chesapeake, 
1S4,  it  appeared  that  the  witnesses,  al-  i  Doug..  <Mich.)  33,  it  was  held  that  a 
though  not  employed  in  the  banking  general  custom  of  navigation,  f.  j^.,  for 
business,  were  dealers  with  the  hanks,  vessels  to  pass  each  other  to  the  left, 
and  had  knowledge  of  the  ordinary  may  be  proved  by  the  testimony  of 
course  of  dealing  with  them.  "There  Is  persons  skilled  In  navigation. 
no  necessity  for  showing  a  man  to  be  In  Evans  v.  Commercial  Mat.  Ins. 
an  expert  in  banking,  in  order  to  prove  Co.,  6  R.  I.  47,  it  was  held  that  the 
a  banking  usage.  He  should  know  what  usages  of  iron  merchants  as  to  adjust- 
the  usage  is,  and  then  he  is  com-  ing  losses  on  policies  on  iron  might  be 
petent  to  testify,  whether  he  be  a  proved  by  insurance  brokers  as  well  at 
banker,  or  employed  in  a  bank,  or  a  br  iron  dealers.  See  also  Camden  v. 
dealer  with  banks.  There  Is  no  rea-  Cowler,  i  W.  Bl.  417;  Gallup  v.  Led- 
■on  why  a  dealer  should  not  have  as  erer,  1  Hun  (N.  Y.)  l8a. 
much  knowledge  on  such  a  subject  as  3.  Form  of  Qneatlon. — In  Robinson 
a  person  employed  In  a  bank."  And  v.  Chittenden,  7  Hun  (N.  Y.)  133,  It 
see  Allen  v.  Merchants'  Bank,  15  was  held  that  the  question,  "Is  It  not 
Wend.  (N.  Y.)  482.  customary  for  persons  who  take  re- 
in GreK  V.  Garverick,  33  Kan.  190,  ceipts  for  goods  on  t>oard  of  a  ship  to 
It  was  held  that  it  was  not  necessary  procure  bills  of  lading  therefor?"  and 
that  a  witness  should  be  a  commission  the  question,  "  Is  it  not  customary  for 
merchant,  in  order  to  prove  the  cus-  the  manifest  of  the  ship  to  be  made  up 
torn  or  usage  of  such  merchants.  If  he  from  the  bills  of  lading?"  are  not  sug- 
knows  what  the  usage  is  from  dealing  gestive  of  a  custom  amounting  to  a 
with  such  commission  merchants,  he  usage  of  trade,  although  it  may  have 
is  competent  to  testify  to  it.  been  customary  to  do  both  the  acts 
In  Kermott  v.  Ayer,  11  Mich.  181,  it  mentioned  for  the  convenience  of  the 
wai    held   that   the  relative  value   of  carrier. 
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Vot  PwrabU,  tta. 


6.  ITot  Provable  by  Opinioiu. — Usages  being  a  fact,  and  to  be 
proved  as  a  fact,  it  follows  that  the  existence  of  a  usage  cannot 
be  established  by  the  mere  opinions  of  witnesses  as  to  what  the 
law  is,  as  applied  to  the  case  in  hand.'  It  often  appears  that 
what  is  supposed  to  be  a  usage  of  trade,  is  merely  the  general 
opinion  of  persons  as  to  their  rights  and  liabilities  under  certain 

In  steamboat  Albatroes  v.  Wayne,  proper,  but  whether  there  tfl  any  prc- 

i6  Ohio  ^13,  it  was  held  that  a  queEtion  vailing;  course  of  business.     Either  jou 

propounded  to  a  witness  in  this  form:  know  such  a  course  of  business  or  jou 

"  What  do  j-ou  know,  11  anything,  o(  do  not.     It  you  do  not,  say  bo." 

any  custom  of  tradein  delivering  B;oods  In  Mills  v.  Hallock,  1  Edw.  Cb.  (N. 

at   MemphJE    by   steamboats   dif&rent  Y.)   652,  the  court   said:  "A   custom 

from  the  usage  of  other  ports  on  the  must  be  proved  by   evidence  of   fact* 

Mississippi  river? "  was  in  proper  form,  and  not  by  mere  speculative   opinions. 

In  Dwlght  V.  Badgley,  60  Hun  (N.  by  means  of  witnesses  who  have  had 

Y.]  144,  it  was  held  that  the  establish-  frequent  and  actual  experience  of  the 

ment  of  the  existence  of  a  general  cus-  custom.     The  testimony  of  those  who 

torn  by  evidence  should  have  preceded  speak  from   report  only,  and  not  from 

the  question  which  was  put  to  the  wit-  particular  instances  within  their  own 

nesE,  and  before  such  custom  was  es-  knowledge,  if  receivable  at  all,  is  of  do 

tablished  the  witness  could  not  properly  weight." 

be  called  upon  to  give  a  statement  as  In  Allen   i>,  Merchants'  Bank,  15 

a  what   the  custom  was,      Harris   v.  Wend.    (N.   Y.)   481,  the  c 


Tumbridge,  83  N.  Y.  93;  38  Am.  Rep. 


The  inquiry  is  not  after  the  opinion 
of  traders  and  merchants  in  respect  to 
In  Kershaw  v.  Wright,  115  Mass.  361,  the  law  upon  a  given  mercantile  ques- 
tion, but  after  the  evidence  of  a  fact,  to 
wit :  the  usage  or  practice  In  Che  course 
of  mercantile  business  in  the  particular 
Independently  of   this    usage. 


a  held  that  on  the  ii 
•n  alleged  commercial  usage  exists,  a 
witness  may  be  asked  to  describe  how, 
under  the  usages  In  force,  a  transaction 
like  the  one  in  question  would  be  con- 
ducted by  all  the  parties  thereto,  from 
its  inception  to  its  conclusion. 

In  Park  v.  Piedmont,  etc.,  L.  Ins. 
Co.,  48  Ga.  60T,  a  witness  was  asked, 
"  Do  you  know  of  any  usage  or  custom 
in  the  life-insurance  business 


merchants  are  no  more  permitted  b 
testify  to  the  commercial  law  than 
other  individuals.'' 

In  Haskins  v.  Warren,  115  Mass. 
514,  the  court  said  :  "  Usage  Is  a  mat- 
ter of  fact,  not  of  opinion.  Usage  of 
trade  is  a  course  of  dealing ;  a  mode  of 


lutatlon  of  renewals?"  It  was  said     conducting  transactions  of  a  particular 
on  appeal  that  the  proper  form   would     '■'•-'  ■  ■        ■-  .    ..r 

have  been,  "What  Is  the  general  or 
universal  usage  and  custom  in  the  life- 
insurance  business  as  to  the  commuta- 
tion of  renewals?" 

See  also  Commercial  Bank  t.  Union 
Bank,  ig  Barb,  (N.  Y.)  393;  Kendall  v. 
Russell,  5  Dana  (Ky.)  501;  30  Am. 
Dec.  696;  Ecker  -o.  Moore,  1  Chand. 
(Wis.)  3s;  Flynn  v.  Murphy,  j  E.  D. 
Smith  {N.  Y.)  J78;  Dodge  v.  Favor, 
ts  Gray  (Mass.jSi ;  Patterson  i^.Crow- 
ther,  70  Md.  124. 

I.  niMe  Hot  Provable  tir  Opinion. — 
In  Hall  r.  Benson,  7  C.  &  P.  711; 
31  E.  C.  L.  703,  a  witness  was  asked 
whether  there  was  any  general  course 
of  business  as  to  the  matter  in  dispute. 
Tindal.C.J.,  interrupted,  saying  "' 
there  any  cout        "  -  -    - 

mind   revolve 


id.  It  is  proved  by  witnesses  testify- 
ing ol  its  existence  and  uniformity  from 
their  knowledge  obtained  by  ot>serva- 
tion  of  what  is  practised  by  tneroseWes 
and  others  in  the  trade  to  which  it  re- 
lates. But  their  conclusions  or  infer- 
ences as  to  its  effect,  either  upon  the 
contract  or  the  legal  title  or  rights  of 
parties,  are  not  competent  to  show  the 
character  or  force  of  the  usage.  Nei- 
ther is  It  competent  for  them  to  testify 
what  is  the  understanding  of  others  in 
regard  to  Its  eifcct.  The  understand- 
ing of  a  community,  or  of  a  class,  as  to 
a  legal  effect  or  an  Implication  of  law, 
is  not  a  valid  usage ;  and  evidence  to 
prove  it  is  not  competent  to  determine 
legal  rights  under  contracts." 
,      _     „  Similarly  in   Austin   v.  Williams,  J 

of  business  ?  Letyour     Ohio  61,  it  was  held  that  the  opinions 
Instances.     I   am    of  witnesses  are  not  admissible  t< 


it  asking  you  whether  It  is  just  and    stitute  s 
786 


Or,  1 


iipressed  in 
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facts  ;  such  opinion  cannot  constitute  a  usage.  Merchants  may 
consider  themselves  as  having  certain  rights  ih  certain  cases,  and 
may  think  of  the  matter  as  being  a  usage  of  their  trade  ;  but  a 
usage  is  a  mode  of  conducting  business,  a  course  of  dealing,  and 
cannot  from  its  nature  be  the  subject  of  opinion.     It  must  be  a 

method  of  dealing  with  certain  facts,  and  not  a  conclusion  as  to 
the  rules  of  law  pertaining  to  those  facts.* 

Sleamboat    AlbatrosB    v.    Wavne,  i6  opinions  of  traders  and  merchants  in 

01110513:  "A   witness  can  only  testify  respect  to  the  law  opon  a   mercantile 

to   facts,   not  to  Inferences    deducible  question,  but  for  the  evidence  of  a  fact, 

from  facts."   So  in  Horan  f.  Strachan,  to  wit:   the   usage  or   practice  in  the 

86  Ga.  40S,  it  was  said  that   custom  is  course  of  mercantile  business  in  a  par- 

Bot  a  question  of  opinion,  but  of  fact,  ticular  case." 

and  cannot  be  proved  by  the   opinion  In  Edie  ii.  East   India  Co.,  2   Burr, 

of  witnesses  that  it  ought  to  be  so  and  1116,  the  court  said:   "You   may   ex- 

BO;  it  must  be  proved   that  the  custom  amine  witnesses  to  prove  a  particular 

exists.  course  of  trade,  or  other  matters  in  the 

In  Shackelford  v.  New  Orleans,  etc.,  nature  of  facts,  but  not  to  show  what 

R.  Co.,  37   Miss.  302,  it  was  held  that  the  law  is.     Nothing   could   be   more 

customs  and  usages    must    be  proven  dangerous  than  to  fix  the  law  upon  the 

by  evidence  of  facts,  and  not  by  mere  opinions  of  particular  men."     And  see 

speculative  opinions.  also,   to   the   same    effect,    Hawes  v. 

In  Fletcher  v.  Seekell,  i  R.  I.  367,  it  Lawrence,  3  Sandf.  (N.  Y.)  193 ;  4  N. 

was  said  that  usage  was  made,  not  by  Y.  345 ;  Carvick  v.  Vickery.  1  Dougl. 

opinions,  but   by  the   usual   acts   and  653;   Ruan  v.  Gardner,  i   Wash.   (U. 

conduct  of   men   in   a   given  class  of  S.)  145;  Winthrop  t.  Union  Ins.  Co.,  a 

cases.  Wash.  (U.  S.)  7;   Pfeil  v.   Kemper,  3 

In  Huran  v.  Strachan,  86Ga.  408;  IJ  Wis.  318, 

Am.  St.  Rep.  471,  it  was  said  that  a  I.  Hi  Oelricks  v.  Ford,  33  How.  (U. 

custom   allowing  commissions  to  the  S.)  49,  the  court   held  that  whether  a 

person  in  charge  of  the  ship  on  dis-  usage  of  the  kind  set  up  existed  in  the 

bursements  not  made  by  him,  cannot  tra&  in  Baltimore,  was  a  question  of 

be  proved  by  the  opinlotts  of  witnesses  fact  to  be  proved  by  persons  who  had 

that  such  person  Is  entitled  to  the  com-  a  knowledge  of  it  from  dealirig  in  the 

missions,  whether  be  makes  the  dis-  article.    Opinionsof  persons  as  to  what 

bursement  or  not.  rights  they  might  exercise  in  their  own 

In  Allen  v.  Merchants'  Bank,  z3  business  fall  far  short  of  a  n  y  legal 
Wend.  (N.  Y.)  315;  34  Am.  Dec.  389,  proof  of  the  fact,  especially  when  they 
the  court  said :  "  The  custom  of  mer-  admit  that  there  was  no  general  usage 
chants,  or  mercantile  usage,  does  not  of  the  kind  known  to  them. 
depend  upon  the  private  opinions  of  In  The  John  H.  Cannon,  51  Fed. 
merchants  as  to  what  the  law  is.  or  Rep.  46,  the  question  was  as  to  the  el- 
even upon  their  opinions  publicly  ex-  istence  of  a  local  usage  in  the  port  of 
pressed,  but  it  depends  upon  their  acts.  Baltimore  by  which,  in  case  of  jettison 
The  inquiry  Is  not  into  the  opinions  of  of  a  lumber  cargo  lawfully  carried  on 
traders  and  merchants  as  to  the  law  deck,  the  vessel  and  freight  arc  ex- 
upon  a  mercantile  question,  but  for  the  empted  from  contributing  in  generalav- 
evidenceofa  fact,  viz.:  the  usage  or  erage.  There  was  no  witness  called  who 
practice  in  the  course  of  mercantile  could  remember  an  instance  in  which 
business  in  the  particular  case."  the  question  had  been  mooted,  and  the 

In  Gallup  T.  Lederer,  i  Hun  (N.  Y.)  alleged  usage  applied  to  decide  it.    Mr. 

3S3,  it  WIS  said:  "To  prove  the  eiist-  C.,  an   enperienced  average   adjuster, 

ence    of  a  custom,   something    more  member  of  a  long-established  firm  in 

than  the  judgment  or  the  conclusion  that  business,  is  the  principal  witness, 

of  the  witness  called  to  support  it  is  and  he  states  that  he  thinks  it  is  the 

required.     A  custom  is  the   result  of  usage,  because  he  has  no  recollection 

usage,  and  can  only  be  properly  shown  of  ever  having  made  such  an  allowance 

bjr  proof  of  the  usage   from   which  it  in  adjusting  such  a  toss,  and  does  not 

may  be  claimed  to   be   derived.     The  rememlier  of  ever  hearing  of  such  an 

inquirj  In  such  cases  is  not  after  the  allowance   in   the   port   m   Baltimore. 
37  C.  of  L.— 47                           787 
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7.  Nor  by  Inrtaooe*. — To  establish  a  usage  of  trade  it  is  not  auU 
ficient  to  prove  certain  particular  instances.  The  usage  must  be 
positively  established  as  a  fact,  and  not  left  to  be  drawn  as  a  mat- 
ter of  inference  from  individual  transactions.* 

8.  Sot  by  Single  Imtaooe. — And  d  fortiori,  a  usage   cannot 'be 


this  class  haa  been  the  subject  of  ad-  bier  v.  Phillips,  131  Pa.  St.  1 

justmenl,  and  speak  or  the  uESge  very  In  Flatt  u.  Oshorne,  33  Minn.  98,  the 

much  from  what  they  have  heard  from  court   held   that   the   evidence  of  the 

Mr.  C.     "  It  would  Beem  that  what  i$  usage    of   two  companies  within    the 

spoken  of  as  s  usage  was,  in  fact,  rather  knowledge  of  the  witness  vas  InuifB- 

the  prevailing  belief  among  underwrit-  dent  to  support  a  finding  by  the  jury  of 

ers  and  adjusters  in  Baltimore,  that  the  a  general  usage  or  custom  binding  od 

general  law  did  not  recognize  the  right  the  plaintlfT,  in  the  absence  of  evidence 

to  contribution  for  jettison  of  a  deck  of  any  actual  knowledge  0[    ' 

'■       ■           '                him.     •  ^' 

„.;Taj 

a  local  usage  of  trade."  44  Am.  Rep.  : 

in  Coi  v.  O'Riley,  4  Ind.  36S ;  58  So  also  it  is  held  that  particular  in- 

Am,    Dec,   633,   the   court  said:  "It  stances  of  a  certain  practice  in  a  bank, 

must  also  be  a  usage  relating  to  matters  do   not    establish   a   usage,    Allen    v. 

of  fact,  and  not  to  modes  of  thinking  as  Merchants'  Bank,  31   Wend.  (N.   Y.) 

to  the  law.     In  this  case  the  proof  is  315  ;  34  Am.  Dec.  2S9;  nor  instanceB  in 

simply  that  the  wharfingers,  at  Evans-  one  or  two  banks  other  than  the  one 

ville,   af^er   notice  given,   were  accus-  concerned  in  the  alleged  usage.    Ches- 

tomed   to  consider  themselves  as  not  apeake  Bank  v.  Swain,  39  Md.  joi. 

responsible.   This  amounts  to  nothing."  In   Martin  i>.  Delaware  Ins.  Co.,  % 

Other  authorities    to    the  same  effect  Wash.  ( U.  S.)  354,  a  witnesa  testified 

.  Pittsburgh  Ins.  Co.,  95  that  he  had  known  two  Instances  of  a 


Pa.  St.  34S;  40  Am.  Rep,  66a;  Garey  certain  deviation  by  a  vessel;  but  this 
V.  Meagher,  33  Ala.  630;  Main  o.  did  not  make  a  usage.  And  In  Trott 
Eagle,    I    E.  D.   Smith   (N.   Y.)   619;     r.  Wood,  t  Gall.  (U.  S.)  444.  Story,  J, 


Southwestern  Freight,  etc.,  Co.  V.  Stan-  said   that  Co  constitute  a  usage  it  was 

ard,  44   Mo.  ;i ;   too   Am.   Dec.   255;  not  enough  that  a  few  initances  could 

Cunningham  -d.  Fonhlanque,  6  C.  ft  P.  be  produced. 

44;  35  E.  C.  L.  374  ;  Svers  v.  Bridge,         In  Herring  v.  Skaggs,  73  Ala.  446,  it 

Dougi.   509;  Cox  V.   O'Riley,   4    Ind.  was  said  that  a  custom  is  a  fact,  and  is 

36S;  58Am.Dec.633;  BisBefl  i>.  Ryan,  capable  of  proof  as  any  other  fact.     It 

33  111.  566  ;  Sigsworth  71.  Mclntyre,  18  may  be  proved  by  evideoceoffactsand 

III.  136';  Mills  V.  Hallock,  1  Edw.  Ch.  instances  in   which  it  has  been  acted 

(N.  Y.)  652;  Chenery  V.  Goodrich,  106  upon,   but    it    Is   not    proved   by   evi- 

Mass,  566;  Hagerty  v.  Scott,  to  Tex.  deoce,    that    it    was    acted     upon    in 

M5 ;  Bnrant   v.   Kelton,    i   Tei.   434;  a    tew    particular    instances  of   deal- 

Shackleford  v.  New  Orleans,  etc.,   R.  ing;   nor  is   such   evidence   "admlssl- 

Co.,  37  Miss.  103;  Robinson  u.  Chit-  ble   to  establish  iU   existence.     Three 

tenden,  7  Hun  (N.  Y.)  133 ;  Bishop  -o.  Isolated  instances  of  sates  made  in  the 

Clay  Fire,  etc.,  Ins.  Co.,  45  Conn.  430.  course  of  three  or  four  years  are  not 

1.  IIsBse  of  Trade  Mot  Prorable  by  sufficient  or  competent  evidence  to  es- 
PartletUar  InstaneM. —  In  Cope  t>.  tablisti  a  usage  of  trade,  by  which  the 
Dodd,  13  Pa.  St.  33,  in  order  to  es-  rights  and  liabilities  of  parties  eretob« 
tahllsh  a  usage  it  was  endeavored  to  measured  and  determined,  to  the  ex- 
prove  particular  Instances  from  which  elusion  of  the  known  and  settled  prin- 
1  usage  might  be  inferred.    The  court  ciples  of  law.     Usages  of  trade  a^-   — 

"   \kA   the  offer.     "A  usage  which  Is  recognizable,  ur ' 

_overn   a  question  of  right,  should  sential  elements 

be  so  certain,  uniform   and  notorious,  and   continuity, 

■a  probably  to  t>e  known  to  and  un-  home  t  _ 

derstood  by  the  parties,  as  entering  Into  are  concerned  in  the  trade  or  business 


their  contract,  U.  S,  -o.  Duval,  Gilp.     to  which  they  may  petUin." 

(U.  S.)  356,  and  it  cannot   be  proved         In  Savage  v.  Pelton,   i  Colo.  App. 
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established  from  a  single  instance.    One  act  cannot  prove  a 
usage.* 

9.  Hot  by  Exchange  EbIm. — Rules  adopted  by  commercial  oi^an* 
izations  have  been  offered  in  evidence  to  establish  the  existence 
of  usages.  But  the  rules  of  a  "produce  exchange,"  or  "  real  es- 
tate exchange,"  or  "  clearing-house,"  or  other  similar  institutions, 
can  have  no  force,  as  against  a  person  not  a  member  thereof,  or 
who  did  not  contract  with  reference  to  such  rules.*     Hence  it  is 

148,  it  WOE  held  that  the  «vfd«nce  did  1.  On*  Aot  Oumot  Prove  k  Om(«.— 

not  tend  to  establish   a   usage.     The  In   Duvall   v.    Farmers'   Bank,  9  Gill 

onl;  proof  offered   upon   the'  subject  &  J.  (Md.)  31,  evidence  to  establish  a 

was  that  of  a  few  particular  cases  or  particular  usage  or  a  bank  was  rejected, 

■pecia)  transactions.  when  the  ofticer  by  whom  the  usage 

In  Xxiwrj  V.   Read,   3   Brew.   (Pa.)  was  offered  to  be  proved,  spoke  of  but 

451,  it  was  said  :  "  It  would,   therefore,  a  single  case  of  the  kind  referred  to. 

be  next  to  impossible   to   show   that.  In  Willcuta  v.  Northwestern  Mut.L. 

under  a  constitution  of  a  society  which  Ins,   Co.,   81   Ind.  300,  the  court  held 

has  t)een   less  than  two  jears  in  exist-  that  a  custom,  that  a  payment  of  the 

ence,    there    could   have  grown  up  a  premium  may  be  made  in  a  different 

usage  In  regard  to  the  exercise  of   a  manner  from  that  provided  in  the 

right  of  suspension  of  enind  chancel-  policy,  cannot,   even  upon  a  demurrer 

lors  of  the  order,  which,  bj  virtue  of  to   the  evidence,  be   Inferred   from    a 

the  usage,  appertained  to  the  oflice  of  single  act.    The  fact  that  the  Insurance 

supreme  chancellor,   as  a    tight      To  company  in  one  instance  allowed  credit 

make  good  this  assertion,  it  was  neces-  to  the  insured  for  a  claim  for  services, 

sarj  to  tiave  shown  cases  sufKciently  and  accepted  the  balance  oftheprcmium 

numerous  to  establish  ausage, in  which  in  money,  does  not  warrant  the  infer- 

the  power  had  been  exercised  and  ac-  ence  of  a  custom  to  accept  pay  in  serv- 

quiesced  In  by  the  order.     To   be  able  ices.     "  It    would   be  a  strained     and 

to  cite  a  few   Instances  in  which  a  su-  violent  inference  which  would  lead   to 

preme    chancellor    had    suspended    a  the  conclusion  from  one  act  alone,  that 

grand  chancellor  by  his  decree,  would  a  custom  existed.   A  single  transaction, 

□ot  establish  a  usage.     For  the  general  occurring  at  the  very  threshold  of  the 

principle,  see  Rapp  v.  Palmer,  3  Watts  dealings  between  parties  who  have  put 

(Pa.)  178;  CoUings  v.  Hope,  3   Wash,  their  contract  In  writing,    cannot   be 

(U.  S.)  150:  Stultz  V.  Dickey,  5  Binn.  deemed  proof  of  a  custom." 

(Pa.)  187 ;  6  Am.  Dec.  411:  Parrot  v.  3.  Bvle*  of  Sxcbui(«a._In  The  In- 

Thacher,  9  Pick.  (Maas.)  426;  U,  S,  v.  nocenta,  10  Ben.  (U.  S.)  410,  the  ouea- 

Macdaniel,  7  Pet.  (U.  S.)  i;  Winthrop  tion  was  as  to  an  alleged  usage  of  the 

V.  Union  Ins.  Co.,  3  Wash.  (U.  S,)  7.''  port  o(  New  York,  limiting  the  time 

In  Ambler  v.  Phillips,   133  Pa.  St  within  which  a  vessel  in  this  port  must 

167,  it  was  held  that   before   a   mere  receive   cargo   from   a  lighter  to  two 

usage  of  trade,  or  a  custom,  can   be-  days.     "'The  Produce   Exchange,*  en 

come  so  firmly   Imbedded  In  the  law  as  organization  of  merchants,  has  adopted 

to  govern  the  rights  of  parties,  it  must  a  rule  somewhat  to  this  effect ;  but  no 

be  so  uniform  and  notorious  as  prob-  sucli  association  can,  by  a  rule,  make  a 

ably  to  be  known  to  and  understood  by  custom  of  the  port,  however  the  mem- 

the  parties  entering  into  the  contract,  bers  of  it  may,  as  between  themselves, 

"      "■        lemselves   '        '  -.           ■ 


.     .,          ■   St.  356.  bind  themselves  to   observe   the 

Such  a  usage  or  custom  cannot  be  es-  This   is   (natter   of  contract.      But   to 

tabtished  by  single,  isolated  Instances,  make  a  custom  of  the  port,  the   rule 

continued  and  acquiesced  In  by  all  act-  must  be  so  generally  known   and  ac- 

Ing    within   its   operations.      Cope   v.  knowledged   and   acted   upon,  as  vlr- 

Dodd,   13   Pa.   St.   33;    McMasters   v.  tually  to  be  applied  by  the  whole  of 

Petmsytvaiiia  R.  Co.,  69  Pa.  St.  374:8  that  part  of  the   business  communIt]r 

Am.  Rep.  364.    So  established,  parties  which  it  would  affect." 

may  be  presumed  to  have  acted   with  In  Overman  v.  Hoboken  City  Bank, 

reference  to  it.     See  also  Chesapeake  30  N.  J.  L..  61,  the  court,  in  effect,  said : 

Bank  v.  Swfttn,  19  Md.  483.  Without   stating  that  the   association 
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held  that  such  rules  cannot  per  se  establish  a  usage.     As  between 
the  members  of  such  bodies,  the  rule  may  be  considered  to  enter 

into  their  contracts,  but  not  so  with  outsiders  contracting  with 
outsiders  or  with  members.' 

10.  Qii&ntimi  of  Proof  Seqniivd. — It  is  said  that  the  evidence  of- 
fered to  prove  the  existence  of  a  usage  should  be  clear  and  dis- 

called  the  "clearing-house "Is  an  insti-  a  fee  value  if  mortgage  retted  od  the 
tutlon  authorized  by  special  legislation,  propertv,  or  a  leaee  was  taken.  It  is 
or  wny  authoritj  existing  in  such  asso-  very  certain  that  the  rules  of  the  bro- 
elation,  in  anjr  way,  to  alter  or  modifj  kers'  exchange  cannot  be  allowed  to  con- 
the  law  merchant  in  regard  to  cKecks  Irol,  Talialerro  v.  First  N«L  Bank,  71 
or  cominercial  papers,  such  association  Md.  318.  It  is  a  question  of  public  aod 
cannot  be  held  to  have  power  to  make  notorious  usage,  and  whether  such 
usages  or  rules  to  bind  those  who  are  usage  was  reasonable  and  proper." 
DOI  parties  to  its  organization.  Its  In  Greelej  v.  Doran  Wright  Co., 
usages  and  rules,  if  not  in  conflict  with  148  Mass.  116.  it  appeared  that  the  us- 
law,  may,  by  the  implication  of  tacit  age  of  the  exchange,  to  settle  all  trans- 
adoption  In  the  contracts  of  members,  actions  between  members  on  or  liefore 
bind  them  in  the  same  way  that  a  gen-  fifteen  minutes  past  two  o'clock  of  the 
eral  usage  of  trade  may  bind  those  who  afternoon  of  the  day  following  that  of  a 
deal  wiU>  reference  to  It,  and  who  are  bargain  and  sale,  had  no  relation  to  the 
therefore  held  impliedly  to  adopt  it.  transaction  tietween  the  plaintiff  and 
But  those  who  are  not  bound  by  such  the  defendants.  The  defendants,  who 
usages,  and  have  not  contracted  with  were  members  of  the  petroleum  ex- 
reference  to  them,  have  no  right  to  avail  change  of  New  York,  bought  oil  for  the 
themselves  of  them  to  create  an  obliga-  plaintiff  on  a  margin,  and  closed  the 
tlon  against  those  who  are  parties  to  transaction  at  1 1  ^30  on  the  following 
their  adoption,  and  bound  by  them  inter  day,  because  the  plainlifT  had  failed  to 
seie  only-  respond  with  margins  at  that  time  on 

In  Kershaw  v.  Wright,  115  Mass.  notice.  "The  plaintiff  was  not  a  mem- 
361,  on  the  issue  whether  a  usage  ex-  berof  the  exchange,  neitherdid  hebuy 
islG  In  a  city  to  inspect  a  certain  kind  petroleum  of  the  defendants.  He  em- 
of  provisions,  the  court  held  that  evi-  ployed  the  defendants  as  brokers  and 
dence  that  the  rules  of  a  chamber  of  members  of  the  exchange  to  buy  petro- 
commerce,  having  the  power  given  to  leum  for  him  on  a  one  per  cent,  mar- 
it  by  its  set  of  incorporation  to  ap-  gin.  No  evidence  appears  in  the  ex- 
point  an  Inspector  of  provisions,  and  ceptions  connecting  this  usage  of  the 
one  of  the  purposes  of  which  was  de-  exchange  with  the  dealings  of  brokers 
dared  to  be  "  toestablish  and  maintain  with  their  customers,  or  with  the  trans- 
uniformity  in  the  commercial  usages  of  action  between  these  parties."  Evi. 
the  city,"  said  nothing  about  the  kind  dence  of  the  usage  of  the  exchange  was 
of  provisions   in   question,  while  they  therefore  rejected. 

provided  for   the  inspection  of  nfany  In  Waugh  ti.  Seaboard   Bank,  54  N. 

other  kinds,  is  admissible  to  show  the  Y.  Super.  Ct.  183,  it  was  held  that  in 

non-existence  of  the  alleged  usage.  the  absence  of  any  agreement  to  that 

In  Blake  v.  Stump,  73  Md.  160,  an  effect  between  the  parties,  and  there  be- 
action  by  real-estate  brokers  for  com-  ing  no  evidence  that  the  party  sought 
missions,  the  question  was  as  to  to  be  bound  thereby  was  a  member  of 
whether  commissions  should  be  charged  the  exchange,  the  rules  or  customs 
upon  the  entire  value  of  property,  when  of  the  petroleum  exchange  and  dear - 
part  of  the  purchase -money  remained  ing  house  connected  with  it,  in  regard 
on  mortgage.  The  court  said  :  "The  to  the  payment  of  storage  charges,  on  a 
rule  of  the  real-estate  exchange  is  sale,  or  transfer  of  oil  or  oil  certificates, 
that  '  commissions  shall  be  chargeable  are  immaterial,  and  have  no  relation 
on  the  entire  principal  or  value  of  the  to,  nor  any  binding  effect  upon,  the  par- 
property,'  if  any  '  part  of  the  purchase-  ties,  or  the  subject-matter  of  the  con- 
money   remains   on    mortgage  c 


deemable  ground  rent; '  and  some  wit-         1.  See  alio  Stock  Exchange,  vol. 

lesses  testified  that  it  was  the  custom     33,  p.  74F     *" "- -"    -' 

X)  calculate  commisslone  on  the  basis  of     36,  p.  137. 
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tinct,  and  that  courts  should  strictly  scrutinize  the  proof.'  But 
it  is  not  essential  that  all  the  witnesses  should  entirely  agree  as 
to  its  existence  or  scope ;  if  the  evidence  be  legally  sufficient  to  es- 
tablish it,  the  court  will  leave  the  question  to  the  jury.* 

11.  Hot  pTorod  Whflfi  the  Evidence  Ii  ConfliotiB^. — As  was  stated 
in  a  preceding  paragraph,  whether  a  given  state  of  facts  estab- 
lishes the  usage  claimed  to  exist,  is  a  question  of  law  for  the 
court.  And  when  the  court  sees  that  by  reason  of  conflict  of 
opinion  as  to  the  scope  or  prevalence  of  the  alleged  usage,  the 


46,  it  was  said:  "  Ab  10  the  usages  of  is  not  such  proof  of  a  cuBlom  a 

average  adjusters,  which  do  not  con-  prevent  the  plalntllT  ship-broker  Trom 

travene  any  general  principles  of  law,  recovering  his  commisgioni. 
but  merely  regulate  the  details  of  their         In  AJabama,  etc..  Rivers  R.  Co.   v. 

application,  it  requires  much  less  evl-  Kidd,  3^  Ala.  309,  it  was  held  that  the 

dence  to  support  b  usage  than  to  prove  fact  that  a  railroad  company  had  been, 

a  local  usage  opposed  to  the  principles  for   about  a  month,  in    the    habit   of 

of  the  general   law.     These    remarks  depositing  in  a   particular   warehouse 

indicate    with   what   strictness   courts  freight  that  was  not  consigned  to  any 

•hould  scrutinize  the  proof  by   which  named  person,  without  any  proof  that 

it  is  endeavored  to  fasten  an  eitceplion  this  was   generally   known,  or  that  a 
upon  tlie  general  law  by  setting  up  a 
local  usage." 

In  Adams  f.  Pittsburg  Ins.  Co.,  76 
Fa.  St.  411,  it  was  said  t&atto  establish 
the  custom,  the  evidence  by  which  it        3.  In  Dickinson  v.  Poughkeepsie,  75 

ia  proposed  to  prove  it,  must  be  clear,  N.  Y.  66,  the  court  said  that  to  prove  a 

uncontradictory  and  distinct.     Custom  valid  usage  or  custom.  It  is  not  euentlal 

la  usage  so  long  estMbllshed  and  so  well  that  all  the  wiCneascE  should   agree;  if 

known  as  to  have  acquired  the  force  of  they   differ  as  to   its  existence  in  the 

law.     It   is   obvious,  therefore,  that  a  same  place  or  In  alt  place*,   this  pre- 

custom  not  only  can,  but  must,  be  so  sents  a  question  for  a  jury. 
proved  as  to  leave  no  doubt  upon  the         In  Farnsworth  !>,  Chase,  19  N.  H.  535; 

mind  with  reference  to  its  nature  and  51   Am,  Dec,   206,  it  was  held  that  the 

character.      Doubt    must    be   wholly  usage  in  question  was  a  usage  binding 

eliminated  from  the  evidence  adduced  on  the  plalntifis.  If  it  be  proved  to  b« 

or  the  custom  Is  not  well  proved."  uniform,   known   and  established,  and 

In   Drake  v.  Hudson,  T   Har.    &   J.  whether  it  be  so,  is  a  question  of  fact 

{Md.)  399.  It  was   held  tnat   usage  or  for   the  jury,   although   there  may  be 

custom    may    be    proved     by     parol,  contradictory  evidence  on  the  point, 
whether  arising  under  a  public  written         In    Winsor  i>.  D  i  1  la  way,   4  Met. 

law  or  not     Livingston  i^.   Maryland  (Mass.)    lai,  a  contradictory  evidence 

Ins.  Co.,  7  Cranch  (U.  S.)  539.  was   offered  as   to  the   existence  .of  a 

In   Mackenzie  v.  Dunlop,  8  Macq.  usage  on  which   the  plaintiff  relied  to 

H.  L.  Gas.  36,  it  was  held  that  a  mer-  support  his  action ;  the  jury  were  in- 

canllle  usage  is  provable  by  the  multi-  strui5ted   that   if  it  was  proved  that  the 

plication   or   congregation  of  a  great  usage  existed,  and  that  the  defendant 

nnmljer  of  particular  instances,  show-  knew  It   existed,  the   plaintiff  was  en- 

ing  a  given  course  of  business,  and  a  titled  to  recover;  the   jury   thereupon 

genera]  established  understanding  re-  returned  a  verdict  for  the  defendnot.  It 

apectlng  it  was  held  that  the  plaintiff  had  no  just 

In  Cook  v.  Fiske,  11   Gray  (Mass),  cause  of  exception  to  such   instruction. 
491,  it  was   held   that   the  testimony  of         In  Burroughs  n.  Langley,  10  Md.  248, 

certain   ship-brokers   that   they  never  It  was  said  that  notwithstanding  that 

knew  of  a  case  in  which   the   broker's  the  evidence  as  to  the  prevalence  of  the 

commissinnE  had  been  paid  when  no  custom  was  all  on  one  side,  the  question 

charter-party  had  been  executed,  and  should   have   been   submitted   to   the 

that  BO  far  as  they  knew,  it  was  not  the  jury. 
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evidence  is  not  legally  sufficient  to  establish  its  existence,  the 
jury  will  not  be  called  upon  to  consider  it.  The  cases  in  the  notes 
are  illustrations  of  unsuccessful  attempts  to  establish  usages.' 

1.  Oonflletliig  Brldenea. — In    Adams  lost.     In  replr  to  the  defence  for  lost 

V.  Pittsburgh  Ins.  Co.,  76  Pa.  SL  41 1,  time,  plaintiff,  on  the  trial,  offered  evi- 

the  question  was  as  to  the  existence  of  dence   of    an   alleged  custom   of  the 

a  custom  that  the  captain  of  a  steam-  trade  to  make  no  deduction  from  the 

boat  had  authoritj  to  bind  the  owners  salaries  of  salesmen  for  the  time  lost 

hy  giving  a  premium  note  for   Inaur-  b;  sickness.     It  was   neither  ancient, 

ance.     Four  witnesses   gave   their  evi-  nor,  so  far  as  the  proof  shows,  general, 

dence.     One  testified  that  the  cutoma  unirorm.or  well  known.    The  plaintiff 

Is  for  an  owner  and  the  captain  to  in-  called   numerous   vritnesses.   salesmen 

e  for   all   the   owner*,  the   captain  in  wholesale  houses,  who  testified  to 


signing  the   premium   note.      Another  instances    of   pajments    having   been 

stated  simplj   that   it   was  customary  made  to  traveling  salesmen  when  dis- 

for  the  captain   to  execute  the  note ;  abled   bj  sickness,  and  some  of  them 

but  whether  under  authority  of  one  or  also  testified  as  to  the  existence  ofa  cus- 

all  of  the  owners  he  did  not  say.    The  tom  among  wholesale  dealers  to  make 

third,   that  it   was  customary   for  Che  such  payments;  butthey  failed  toshow 

captain  to  Insure  for  the  boat  and  own-  that  the  custom  was  uniform  or  gener- 

eiB,  but  added  upon  croBS-examlnatioa  ally  known  and  acted  upon.     On  the 

that  he  knew  of  no  caae  where  the  cap-  other    hand,  a    large     number    of 

tain   was   not  directed   bj  the  owner,  leading   wholesale   merchants   of   the 

The  fourth,  that  it  was  Che  custom  for  city  were   called   as  witnesses,  all  of 

the  captain  to  insure  for  the  owners,  as  whom  denied  the  existence  of  any  such 

in  this  case.     "  From  this  tesUmony  It  custom.     Defendants    both    testified 

Is  impossible  to  say  what  the  custom  or  that   they  had  no  Icnowledge  of   any 

e  is,  if  indeed  any  such  exists."  such  custom  at  the  time  they  employed 


°'Kr, 


.  Dawson,  50  III.  S5,  wag  plaintiff,   or   during   the  time  he  was 

somewhat    similar.    The   plaintiffs  In   their   service.     They  had  been   Id 

sought  to  prove  a  usage  of  merchants  business  in  Chicago  many  years,  as  had 

tn  Chicago   to  make  certain   charges,  also  the  other  wholesale  dealers  who 

But  no  two  of  the  four  witnesses  ex-  were  called  as  witnesses,  and  if  there 

amined   on  the  custom  Cestllied  alike,  had  been  a  general  custom,  such  as  was 

and  hence  the  court  held  it  not  proven,  claimed  by  plaintiff,  they  would  have 

In  The  Innocenta,   10   Ben.  (U.S.)  known   it.      "The    most  that  can  be 

410,  the  court  said:     "In  this  case,  at  .fairly   claimed,  laJclng   the  proof   all 

the  four  witnesses  called  on  this  ques-  together,  is  that  in  given  instances  no 

tion,  who  were  familiar  with  the  b'ade  deduction  was   made  from  the  salary 

In  question,  two  were  shown  to  have  no  of  salesmen  tor  lost  time  occasioned  bj 

knowledge  of  any  existing  custom  of  sickness;  but  there  is  no  ground   for 

the  port  outside  of  the  rule  of  the  'prod*  claiming  that  these  Instances  had  been 

uce   exchange,'  and  the  strongest  wit-  so  frequent  and   uniform,  or   so  long 

ness  to  Its  existence  doubted  its  actual  continued,  as  to  have  ripened  into   a  - 

application  as  a  usage  to  a  case  where,  general  custom." 

from  the  nature  of  the  cargo  to  tie  re-         In   KInton  v,  Coleman,  45  Wis.  165, 

celved,  itcould  not  be  taken  on  board  it  appeared  that  the  only  wilness  who 

-^thln  the  period  of  two  days.     Yet  to  tesCIGed  to  the  existence  of  the  custom 

be    worth    anything   as    a   custom,   it  in  question  was  the  plaintiff  himself. 

shcAild  have  been  proved  that  it  Is  ac-  On  the  other  hand,  there  were  three 

tually  applied  and  enforced  where,  but  other  witnesses,  apparently  equally 

for  the  custom,  the  time  allowed  would  competent  and   having  equal   oppor- 

be  unreasonably  short."  tuollles  for  knowing  of  the  existence 

In   Sweet  v.  Leach.  6  111.  App.  ii3,  of  such  custom.  If  It  existed,  who  said 

defendants  were  wholesale  merchants  there  was  no  such  custom.     The  court 

In  the  city  ol    Chicago,  and  plaintiff  said  thatitwasclear  that  sucb  evidence 

was  employed   by   them   as  salesman  did  not  establish  the  existence  of  the 

for  the  year   187J.     During  the  year  custom  claimed.     See  also    Dickinson 

he  lost  some  time  by  sickness,  and  de-  v.  Poughkeepsle,  -ji   N.  Y.  66;  Scud- 

fendants  paid  him  all  his  salary  except  der  v.  Bradbury,  106  Mass.  431 ;  Upton 

a  certain  amount  deducted  for  the  time  v.  Sturbridge  Cotton  Mills,  ill  Maaa. 
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When  those  who  would  know  of  a  usage,  if  one  existed,  know 
nothing  of  it,  or  when  those  professing  to  know  it,  are  unable  to 
agree  as  to  its  terms,  it  is  apparent  that  nothing  is  shown  meet- 
ing the  requirements  of  the  law.* 

T.  KvoTLESCn  or  Ubaoi — 1.  In  OeneraL — The  question  as  to 
when  it  is  necessary  to  show  knowledge  of  a  usage  on  the  part  of  a 
person  sought  to  be  affected  by  it,  is  one  of  frequent  occurrence. 
All  men  are  conclusively  presumed  to  know  the  general  customs 
of  the  land — that  is,  the  common  law.  In  respect  to  these,  there- 
fore, it  is  of  course  unnecessary  to  offer  proof  of  a  party's  knowl- 
edge,* But  the  practical  questions  regarding  usages  do  not  relate 
to  these  general  customs,  but  to  the  particular  usages  of  various 
trades  and  localities.  It  is  in  respect  to  these  usages  that  the 
question  of  knowledge  becomes  important. 

Bearing  in  mind  that  the  only  theory  upon  which  usages  are 
admitted  in  any  case  is  that  parties  in  making  contracts,  do  so  with 
the  intention  that  the  usages  relating  to  the  subject  of  their  con- 
tract should  enter  into  the  contract  and  form  part  of  it,  it  is  ap- 
parent that  the  parties  must  have  known  of  the  usage  in  order  to 
contract  with  reference  to  it.  They  could  not  contract  with  ref- 
erence to  a  usage  of  which  they  were  ignorant.  So  in  all  cases 
the  law  admits  a  usage  upon  the  assumption  that  the  parties 
knew  of  it.* 

2.  Knovled^  Hay  Be  Aotaal  ta  Fremmptive. — Such  knowledge 
may   be   either   actual  or  presumptive.     The  law  may  require 

446;    HaskioB   v.  Warren,   115   Mass..  EaBtTenncMce, etc.,  R.  Co.  ii.  Johniton, 

514;   Winthrop  v.  Union   Ins.  Co.,  1  75  Ala.  596;  ji  Am.  Rep,  48<)  ;  Parkr. 

Waah.(U.   S.)   7;  RuBhforth  i/.  Had-  Viernow.  16 Mo.  App. 383 ;  Johnson  i'. 

Se1d,6  EoC  511;  Lewis  v.  Marshall,  De  Pejiter,  50   N.  Y.  666;  Martin  v. 

7  M.  &G.  739.  Majnard,   t6   N.   H,  165;  Bentlev  v. 

1.  In  The  Harbinger,  50  Fed.  Rep.  Doggett,  ji  Wis.  324;  37  Am.  Rep. 
941,  It  was  held  that  a  custom  is  not  817;  U.  S.  v.  Buchanan,  8  How.  (U.S.) 
shown  tobeestablished  ataport,  where  83;  3  Wash.  (U.  S.)  149;  Foley  v. 
tbeteitimonyof  the  witnesses  who  aver  Mason,  6  Md.  37  ;  Sterling  Organ  Co. 
that  the  custom  exists  tg  met  by  an  al-  v.  House,  35  W.  Va.  t^  \  Lamb  v. 
most  equal  number  of  witnesses  with  Klaus,  30  Wis.  94  ;  RindakolF  v.  Bar- 
equal  facilities  of  knowing,  who  testify  rett,  14  Iowa  loi  ;  Sweet  v.  Leach,  6 
to  nerer  having  heard  of  such  custom.  III.  App.  iia  ;  Lowry  v.  Read.  3  Brew. 

In  Lewis  «.  Ship  Success,  18  La.  (P«.)  453  ;  Bissell  if.  Ryan,  23  III.  566; 
Ann.i,it  was  satd:  "When  the  ques-  Turner  i>.  Dawson,  50  111.  85;  Board- 
lion  is  of  a  custom  or  usage,  and  it  is  man  v.  GalUard,  i  Hun  (N.  Y.)  117; 
not  known  to  those  who,  from  business  Butterworth  v.  Volkenlag,  4  Thomp. 
and  connections,  have  the  best  means  St  C.  (N.  Y.)  650  ;  Dawson  v.  Kittle,  4 
of  knowing  it,  the  Ignorance  of  it  is,  Hill  (N.  V.)  107  ;  Wheeler  v.  New- 
In  some  sense,  positive  testimony  of  its  tiould,  5  Duer  (N.  Y.)  19  ;  Higgins  v. 
non-existence."  Moore,   34   N,   Y.   435;   Bradley   v. 

3.  See  sufra,  this  title.  Custom!  in  tMe  Wheeler,  44  K.  Y.  500 ;  Duguid  v.  Ed- 

Older  Lav—  Gentral  Cualoma;  i  Bl.  wards,  50  Barb.  (N.  Y.)  189  ;  Caldwell 

Com.  73.  f.  Dawson,  4   Mete.   (Ky.)   lai;  Mc- 

t.  Various  cases  stating  or  illustrat-  Dowell   v.  Ingersoll,  5  S.  &  R.  (Pa.) 

ing   the   rule   that  a  usage   must   be  101;  Whitesell   v.   Crane,  8   W.  &  S. 

known  to  the  parties,  are  Van  Hoesen  ( Pa.)  369 ;  Pitre  v.  OSutt,  11  La.  Ann. 

V.  Cameran,  54  Mich.  609;  Randall  v.  679;  99  Am,  Dec.  7496  ;  Patterson  v. 

Smith,  63  Me.  105  ;  18  Am.  Rep.  aoo;  Benjamin  Franklin  Ins.  Co„  23  Pittsb. 

Barton  v.  McKelway,  n  N.  J.  L.  i6j  ;  L.  J.  (Pa.)  301  ;  Fisher  v.  Sargent,  10 
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that  actual  knowledge  of  the  usage  should  be  shown,  or  may  con- 
clusively presume  a  knowledge  where,  in  fact,  none  actually  ex- 
ists.* We  must,  therefore,  consider  in  what  cases  actual  knowl- 
edge must  be  shown,  and  in  what  cases  presumptive  knowledge 

Cuth.  (MasB.)  350;  Dodge   v.  Favor,  jury  under   proper  ingtructJons  In  the 

15  Gray  (Mase.)  81  ;  Power  v.  Kane,  5  matter  of  law. 

Wis.  365  ;  Scott  (■.  Whitney,  41  Wis.  In  Eager  v.  Atlas  Ins.  Co.,  14  Pick. 
504;  Scott  V.  Saffold,  37  Ga.  384;  (Mbbb.)  141;  25  Am.  Dec.  363,  it  waa 
Sugart  V.  Mays,  54  Ga.  ,^54  ;  Leach  v.  Bald  that  the  fact  that  a  local  usage,  as 
Perkins,  17  Me.  46J  ;  35  Am.  Dec.  368 ;  well  as  general  usages  of  trade,  may 
Pierce  V.  Whitney,  ig  Me.  188;  Mareh  materially  aflect  the  conatruction  of  a 
II.  ] elf,  3  F.  &  F.  234;  Lansdowne  v.  contract,  cannot  be  denied;  but  to  have 
Somerville,  3  F.  &  F.  236 ;  Mills  v.  this  effect  such  usage  muat  appear  to 
Ashe,  16  Tex.  300;  Martatt  c.  Clary,  be  so  well  settled  and  of  go  long  a  con- 
20  Ark.  251;  Boyd  v.  Graham,  5  Mo.  tinuance,  as  to  raise  a  fair  presumption 
App.  403  ;  Martin  11.  Hall,  16M0.  3S6;  that  it  was  known  to  both  contracting 
Walsh  V.  Mississippi  Trantp.  Co.,  ji  parties,  and  that  the  contract  was  made 
Mo.  434;  Steamboat  Albatroas  t>.  in  reference  to  it.  Such  a  presumption 
Wayne,  16  Ohio  513;  Moore  ti.  Vough-  is  the  only  basis  on  which  any  local 
ton,  I  Stark.  N.  P.  487  ;  Sutton  v.  Great  or  particular  usage  can  be  susUined,  so 
Western  R.  Co.,  11  Jur.  N.  S.  879;  as  to  effect  the  construction  of  aeon- 
Buckle  V.  Knoop,  L.  R.,  1  Eich.  125  ;  tract.  The  UBages  or  customs  of  par- 
Torrance  v.  Hayes,  a  U.  C.  C.  P.  338;  ticular  places  are  not  binding,  unlesa 
National  Bank  v.  Burkhardt,  100  U.  S.  the  parties  contract  in  reference  to 
686;  Bliven   v.   New   England   Screw  them. 

Co.,  23  How.  (U.  S.)  4J0;   Martin  v.  In  Bodfish  u.  Fox,  13  Me.  90;  39  Am. 

Maynard,  16  N.  H.  165  ;  Lewis  t/.  Ship  Dec.  611,  it  was  said  that  the  true  ques- 

Snccess,  iS  La.  Ann.   1 ;   Heyward  v.  tion  for  the  consideration  of   the  jury 

Searson,  i  Spears  [S.  Car.)  249.  in  such  case,  is,  whether  the  usage  was 

1.   In  Park  v.  Viernow,  16  Mo.  App.  so   generally  known    and  acted  upon 

383.  the  court  said  of  the  usage  in  that  that  the  parties,  from  that  and  the  other 

case:  "  It  must  be  shown  to  £:  bo  gen-  facts  and  circum stances  proved,  must 

era]  and  well  established  that  the  par-  be  presumed  to  have  had  reference  to 

ties  must   be   presumed   to  have   had  tt;  as  in  such  case  it  would  become,  as 

knowledge  of  it  and  to  have  contracted  It  were,  a  part  of  their  agreement,  and 

with  reference  to  It.    Martin  v.  Hall,  36  binding  upon  them. 

Mo.  3S6.     It   must  be   either  directly  Broker*   and  Afantr— In  Hatrell  v. 

known  to  the  parties,  or  else  BO  general  Zimpleman,66  Tei.  293,  it  was   held 

in  its  character   that  knowledge  of  it  that    where    a    custom   exlsls   among 

may  well  be  presumed.     Southwestern  real-estate  agents  and  their  costomers, 

Freight,  etc.,  Co.  v.   Stanard,  44  Mo.  which  entitles  the  agents  to  commis- 

83;  100  Am.  Dec.  255.     Or,  applying  to  sions    on    the    sale   of  lands   placed   in 

this  case  the  language  of  the  supreme  their  bands,  whether  the  sale  is  made 

court  in  another  case,  it  may  be  said  by  them  or  others  during  the  period  it 

that,  '  If  the  plaintiff  had  no  personal  is   under    their   control,   such   custom 

knowledge  that  it  existed,  it  would  be  amounts  to  acontract,  when  itisknown 

necessary  to  show  that  it  was  so  uni-  to  their  cUEtomers. 

versal  and  notorious  that  it  was  pre-  In  Irwin  v.  Wiitiar,  no  U.  S.  499, 

sumed  that  all  were  conversant  with  it.'  the  action  was  to  recover  a  balance  al- 

WaUh   V.  Mississippi  Transp.  Co.,  51  lend  to  be  due,  growing  out  of  certain 

Mo.  438."  sates   for   future   delivery.    The  court 

In  Dodge  v.  Favor,  73  Gray  (Mass.)  held  that  a  custom  among  brokers  not 

81,  it  was  held  that  no  exception  lies  to   perform    the  original  contracts  of 

to  the  admiaaion  of  evidence  of  a  cus-  sale  actually  made,  but  to  deliver  equal 

torn  existing  in  a  trade,  without  direct  quantities  of  grain  or  its  market  value, 

evidence  that  it  was  known  to  the  op-  in  fulfillment  of  contracts  of  purchase 

posite   partv,   if   the    party  offering  it  made  by  them  for  others,  does  not  bind 

contends   that   he   can  prove,  from  all  the  seller  without  evidence  that  he  had 

the  evidence  in  the  case,  that  it  must  knowledge    of    it.      The    question   is, 

have  been  known  to  him,  and  that  ques-  there  being  no  evidence  that  Irwin  and 

tlon   is   argued   and   submitted   to  the  Davis  had  any  knowledge  of  the  exist- 
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is  sufficient.  The  importance  of  the  element  of  knowledge  in  the 
law  of  usages  seems,  in  some  cases,  to  be  underestimated.  But  in 
others,  the  courts  have  given  due  weight  to  the  matter,  as  will 
appear   from   the  extracts   in   the  note.'     The   presumption  of 


ence  of  these  cuBtonm,  -whether  they  their  own  means,  which   thej  did  by 

were  bound   by   them.    The  relation  purchasing  grain  for  delivery  at   the 

between  the  parties   to  this  litigation  market  price,  or  paying  the  difference 

was  that  of  principal  and  agent;  and  betweenthatand  thecontractprice.  The 

the    defendants    In    error,    acting    tu  custom  proved  was  offered  to  show  this 

brokers.  In  executing  the  orders  to  sell,  performance  and  consequent  loss ;  and 

undertook  to  obtain,  and,  as  they  allege  in  doing  so  it  disclosed  that  the  brokers 

in  their  declaration,  did  obtain  a  re-  did  not  perform  the  original  contracts 

sponsible  purchaser;  so  that  the  plain-  of  sale  actually  made,    but   delivered 

tiff  in  error  would,  upon  the  contract  equal  quantities  of  grain,  or  its  market 

of  sale  against   such  purchaser  when  value,    in   fulfillment    of  contracts  of 

fUsclosed.  have  been  entitled  to  main-  purchase   made    by  them  tor    others, 

tain  an  action  in  case  of  default  in  his  and  which,  by  the  process  of  mutual 

own    name.       Although     the    broker  exchange  authorized   by  this  custom, 

rLiaranteed  the  sale,  it  was  not  a  sale  to  had  come  into  their  hands  for  that  pur- 

Imself;   for,   being  agent  to  sell,  he  pose.     Thia  exchange  and  substitution, 

could  not  make  himself  the  purchaser,  and  payment  of  differences  to  effect  It, 

The  precise   elTect,   therefore,   of  the  working  as  it  does  a  complete  change 

custom  proved  was,  that  at  the  time  of  (n  the  nature  of  the  seller's  rights  and 

the  settlement,  in  anticipation  of  the  obligations,  cannot  be   made   without 

maturity  of  the  contracts,  the  brokers,  his  assent,  and  that  assent  can   be  im- 

by  an  arrangement  among  themselves,  plied  only  from  knowledge  of  the  cus- 

by  a  process  of  mutual  cancellation,  re-  torn  which  It  is  claimed  authorizes  Et, 

duced  the  eetilement  to  a  payment  of  In    Blake    v.    Stump,    73  Md.    160, 

differences,  exchanging  contracts,  so  as  which  was  an  action   by  a   real   estate 

to  substitute  new  purchasers  and  new  broker   for   commissions,   the   rate  of 

sellers   respectively   for   the   balances,  which  was  based  upon  an  alleged  ua- 

The  question  is  not  whether,  in  a  given  age  in  Baltimore,  the  court  said :  ■'  To 

case,  without  the  assent,  express  or  im-  bind  the  defendant  to  any  such  rule,  it 

Elied,  of  the  principal,  this  change  of  must  appear  to  have  been  of  such  pub- 
is rights  and  obligations  can  t^  ef-  lie  notoriety  that  he  must  be  presumed 
fected  ((or  that  proposition  is  not  to  have  knowledge  of  it,  and  therefore 
doubtful),  but  whether  the  fact  of  his  dealt  expecting  to  be  bound  by  it." 
transacting  business  through  a  mem-  In  Smith  v.  He8s,83  Iowa  238.  which 
ber  of  Ihe  exchange,  without  other  was  a  counterclaim  by  defendant  for 
knowledge    of   the    custom,  makes  it  comminsions  for  the  sale  of  real  estate, 

?irt  of  his  contract  with  the  broker,  the  court  held  that  though  there  was 
he  principle  of  this  decision  seems  10  evidence  of  a  custom  in  the  neighlior- 
us  to  be  incontrovertible,  and  applies  hood  that  commixsions  et  a  certain 
Id  the  present  case.  The  ground  of  rate  should  be  allowed,  there  was  00 
the  action  is,  that  the  defendants  in  presumption  thai  the  plaintiff  knew  of 
error,  at  the  request  of  Irwin  and  the  custom,  or  that  the  parties  con- 
Davis,  had  made  certain  contracts  for  tracled  in  reference  thereto,  where  the 
the  sale  and  future  delivery  of  grain ;  alleged  usage  was  left  uncertain  by  the 
that  these  contracts  were  made  in  the  evidence. 

name  of  the  brokers,   on  which  there-  1.  In  Walls  v.  Bailey,  49  N.  Y.  46+; 

fore  they   were  personally  liable,  but  to  Am.  Rep,  407,  the  plaintiff  contracted 

In   which    Irwin  and  Davis   were  the  to  furnish  materials  and  do  the  work  in 

principals;  that   the  latter  were  bound  certain  plastering  for  defendant  at  so 

to  perform   them,  or   to  place  in  the  much  per  equareyard, and  then  charged 

hands  of  their  brokers  means  of  per-  hfm   for   the   full  surface  of   the  wall, 

formance  within  the  proper  period,  or  without  deducting  for  doors,  windows, 

to   indemnify   them  against   the   con-  etc„   alleging  a  usage  of  plasterers  to 

sequences  of  non-performance;  that  that   effect.    The   defendant  had   no 

Irwin  and  Davis  in  alt  these  particu-  knowledgeof  such  a  usage.     Folger,  C. 

lars  became  <n  default,  and  the  plain-  J.,   said;   "There  are   many   cases   in 

tiffs   were  required  to  perform  out  of  which  the  language  used  would  seem 
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knowledge  is  the  only  basis  upon  which  a  usage  can  be  sustained 
so  as  to  affect  the  construction  of  a  contract ;  .and  the  usage 
becomes  binding  only  upon  that  presumption.^ 

3.  TTtages  of  Ganien. — The  usages  of  particular  carriers,  in  so 

to  indicate  that  the  eiiBtence  of  a  usage  authorttiei  that,  vhere  the  usage  U  of  a 

of  a  trade,  profeselon  or  locality  having  particular  trade  or  locality,  It  must  ap- 

been  shown,  the  presumption  indiaputa-  pear  that  it  was  known  to  a  party  b«- 

ble  ariEcs  that  the  parties  did  contract  fore  he  is  bound  hj  it,  so  as  to  make  it 

in  reference  to  it.  Thus,  In  Sewell  u.  a  part  of  his  contract.  .  .  .  We  have 
Corp,  I  C.  &  P.  392;  11   E.  C.  L  -         -  .... 

Best,  C.  J.,  says  ;  'If  there  is  a  gen-  became  so  general  and  so  universally 

«r3l   UEBge   applicable   to  a  particular  received  and  acted  upon,  as  that  they 


profession,   parties   employing 
dividual  are  supposed  to  deal  with  him 
according  to  that  usage.'     So  In  ""' 
burg  V.   O'Neill,   1  Pa.   St.   34Z, 
said:  'All   trades   have   their   usages 


have  become  a  part  of  the 
law,  and  no  one  can  be  heard  to  profess 
ignorance  of  them.  But  it  is  equally 
Is  true  that  there  are  usages  so  restrict^ 
as  to  locality,  or  trade,  or  business,  as 
that  ignorance  of  them  la  a 


is  framed  on  the  basis  of  its  usage, 
which  becomes  part  of  it,  cicept  when 
its  place  fs  occupied  by  particular  stip- 
tllallons.'  It  is  apprehended  that  this 
form  of  expression   means   only  this 


that  the  facts  and  circumstances  of  the     limitation  In   the 


e  such,  that  the  usage  is  of 
long  continuance,  so  well  established, 
so  notorious,  so  universal  and 
Bonable  in  itself,  as  that  the  presump- 
tion  Is   violent   that   the   parties 


1.  In  IsaksGon  v.  Williams,  16  Fed. 
Rep.  641,  the  court  said  that  the  very 
existence  of  the  alleged  usage,  and  the 
customary  omisaloQ  of  certain  words  of 


in  contro- 


versy, when  that  limitation  is  intended 
by  the  resident  parties,  "  suggest*  no 
little  suspicion  that  this  practice  is 
maintained,  if  it  did  not  originate,  from 
a  willingness  to  mislead  and  to  take 
tracted  with  reference  to  it,  and  made  advantage  of  foreign  mastersof  vessel* 
It  a  part  of  their  agreement.  There  who  are  Ignorant  of  the  usage,  and  in 
are  cases,  too,  where  such  form  of  ut-  consequence  accede  to  lower  freights, 
terance  has  been  used  in  which  both  At  best,  the  usage  is  but  a  uaage  of 
parties  were  of  the  same  trade  or  kind  persistent  carelessness  and  inaccuracy 
of  business;  and,  therefore,  the  usage  in  expresalon,  or  else  of  intentional 
proven  was  of  the  technicalities  of  their  misrepresentation.  In  any  aspect,  it  is 
calling,  of  which  it  was  held  they  might  directly  calculated  to  deceive  those 
not  profess  ignorance.  .  .  .  Doubtless,  who  are  ignorant  of  It,  because  it  serves 
if  a  custom  U  ancient,  very  general,  and  as  a  material  limitation  on  the  natural 
well  known,  it  will  often  be  a  presump-  import  of  the  contract.  It  is  therefore 
lion  of  law  that  the  party  had  knowl-  entitled  to  no  favor,  and  can  have  no 
edge  of  it.  See  Clayton  v.  Gregson,  5  legal  support,  except  upon  proof  that 
Ad.  &  El.  302  ;  31  E.  C.  L.  343.  It  both  parties  had  knowledge  of  the 
would  seem,  however,  that  upon  prln-     usage,    and    contracted    In    reference 


ciple,  for  a  party  to  be  bound  by  a  local 
usage,  or  a  usage  of  a  particular  trade 
or  profesEJon,  he  must  be  shown  to 
have  knowledge  or  notice  of  its  exist- 


In  Caldwell  i>.Dawson,4Metc.(Ky.} 
IT,  the  court  said:  "  There  is  a  strong 
nd  increasing  disinclination  of  the 
— *-  "o  allow  the  general  laws  of  the 


is  held  to  be  entered  Into  with  country  to  be  varied  by  proof  of  local 

reference  to,  or  in  conformity  with,  an  usages.     Such  a  usage  is  binding  only 

existing   usage  f      Usage   is   engrafted  on  the  ground  that  the  party  sought 

upon  a  contract  or  invoked  to  give  it  a  to  be  charged,  contracted  with   reter- 

itieaning,  on   the  assumption  that  the  encetoit.     It  must  appear  that  he  bad 

parties   contracted   In  reference  to  It;  actual  knowledge  of  it,  or  the  evidence 

that  is  to  say,  that  It  was  their  intention  must  be  such  as  to  clearly  authorise 

that  it  should  be  a  part  of  their  con-  the  presumption  tbat  he  had  knowledge 

tract,  wherever   their  contract  in  that  of  it.    The    fact  that  one   party  had 

regard  was   silent  or  obscure.     .     .     .  knowledge  of  the  usage,  and  supposed 

Frequent  are  the  expressions  In  the  later  It  would  enter  into  the  contract,  U  not 
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far  as  such  usages  tend  to  limit  the  common-law  liability  of  the 
carrier,  can  be  valid  only  against  those  who  have  knowledge  of  such 
usages,  and  assent  to  them.  These  usages  are  chiefly  those  regu- 
lating the  mode  of  delivery  of  merchandise.* 

-nifSdent,  nor  can  ft  enter  into  the  con-  wharf,  and  there  being  no  one  to  re- 
tract, thoi^h  both  parties  had  knowt-  ceive  it,  placed  It  in  ita  warehouse  on 
«dge  of  it,  if  it  appears  they  did  not  the  wharf,  where  it  was  injured  before 
contract  with  reference  to  it."  its   removal    bj   the   consignees,   who 

So,  in   Kendall  v.  Russell,  5   Dana  had    no    notice    of    Its    arrival.     The 

(Kjr.)  501 ;  30  Am.  Dec.  696,  the  same  court,  by  Chase.  C.  T.,  held  the  carrier 

court  said,  that  a  usage  must  begener-  liable,  and  said  that  if  exceptions  are  to 

ally  known,  or  it  might  thwart,  rather  be  made  on  the  ground  of  usage  to  the 

than  earn-  into  effect,  the  intention  of  general  rule  in  regard   to  delivery  and 

the   parties,   or  impose   an   obligation  notice,  the  usage  must  be  proved  to  be 

upon  one  which  he  never  Intended  to  known    to    the    consignee.      "  In    the 

take  upon  himself.  present    case    the    respondents   allege 

1.  In  North  Peiin.  R.  Co.  v.  Chicago  that  it  was  not  their  practice  to  give 

Commercial  Bank,   133   U.  S.  737,   it  notice  to   consignees;  but,   instead   of 

was  held  that  when  a   railroad   com-  giving  such  notice,  to  deposit  goods  in 

pany  receives  live-stock  for  transpor-  their  warehouse,  where  the  consignees 

tatlon,  and  delivers  the  property  safely  were   eipected   to   call   for    them,   on 

to    the    next    connecting  line,   from  learning  from  their  correspondents,  or 

-which  it  finally  passes  into  the  posses-  otherwise,  of  their  arrival.     They  In- 

sion  of   the   connecting    company  on  sist  that  this  arrangement  was  for  the 

whose  line  the  point  of  destination  is,  benefit  of  the  owners  of  the  goods,  and 

the  latter  company  is  bound  to  deliver  was  understood  and  agreed  to  by  them. 

the  property  there  to  the  consignee  or  The   evidence    does   not    sustain    this 

to  his  order,  if  they   are  made  known  claim.     It   shows   clearly  enough   the 

to  it  on  receiving  the  freight;  and  it  is  practice  of  the  respondents,  but  it  does 

not   released    from    that    liability    by  not  show   any   understanding   on   the 

reason  of  a  practice  or  custom  to  deliver  part  of  the  owners  of  the  good*  that 

all  such  freight  to  a  drove-yard  com-  the   respondents  were   to    be  relieved 

pany  without  requiring  the  production  from    their    responsibility    as   carriers 

of  the  bill  of  lading  or  receipt,  or  other  until  its  actual  delivery,  or  its  equiva- 

authority  of  the  shipper,  knowledge  of  lent  deposit  in  their  warehouse,  with 

the   practice  or   custom  not  being  information  conveyed  to  the  owners  in 

brought  home  to  the  holder  of  such  re-  some  way  that  their  goods  had  arrived. 

«eipt,  hitl  of  lading,  or  other  authority.  The  warehouse  arrangement  was  rather 

In  Packard  II.  Earle,  113  Mass.  380,  for    the   convenience   of   the    carriers 

It  was  held  that  a  usage  an  the  part  of  than  of  freightors  or  consignees." 

expressmen  to  leave  packages  at  H  way-  In  Croucher  v.  Wilder,  98  Mass.  312, 

station,  and  to  substitute  a  notice  of  the  it  was  held  that  if  the  master  of  a  ves- 

arrival  of  the  goods  for  a  personal  de-  Bel  hires   a  berth  for  her  at  a  wharf, 

livery,  could  not  bind   the  consignor  without    notice   of    any   rule  of   that 

unless  known  to  him.  wharf    concerning  the   mode   of   dis- 

In  Torrance  v.  Hayes,  a  U.  C.  C.  P.  charging  cargoes  different  from  the 
338,  the  plea  was  that  according  to  the  usage  at  similar  wharves  in  the  same 
custom  and  usage  of  forwarders  and  port,  a  stevedore  whom  he  employs  to 
carriers  exiating  at  Toronto,  consignees  discliarge  his  cargo  may  do  so  accord- 
are  authorized  to  pay  wharfingers  the  ing  to  such  usage,  and,  it  prevented  by 
amount  due  from  them  to  such  for-  thewharGnger,  may  maintain  an  action 
warden  and  carriers,  for  the  forward-  against  him  for  damages.  "If  an 
Ing  and  carrying  of  their  goods.  It  agreement  is  made  by  virtue  of  which 
was,  however,  held  by  the  court  that  something  is  to  be  done  In  a  city  or 
assuming  the  alleged  custom  to  be  town,  and  the  same  act  or  service  is 
valid,  notice  thereof  to  the  plaintiff.  If  uniformly  done  or  performed  in  a  eer- 
not  acquiesced  therein,  should  be  al-  tain  way,  by  persons  of  like  occupa- 
leged.  tion  in  that  place,  it  is  just  and  reason- 

InThe  Mary  Washington^.  Ayres.s  able  to  suppose  that  the  intention  of 

Am.  L.   Reg.   N.   S.  691,   the  carrier  the  parties  was  that  it  should  be  done 

landed   certain   merchandise   at   its  in  that  way  and  in  no  other.     Button 

747 


^aovGoOt^lc 


XaorUdc*  of  TiMg*.    USAGES  AND  CUSTOMS.w^tw-Smiiajv,wti». 

4.  TTngn  Between  EmploTer  and  Employee. — In  the  relation  of 
the  employer  and  employee,  it  has  been  held  that  no  usage  of  the 
employer  is  valid  against  the  employee,  unless  known  by  the  latter 
at  the  time  of  entering  the  service.     The  usage  must  have  been  a 


V.  Warren,  i  M.  &  W,  475 ;  Potter 

MoreIand,3  Cuah.  (Mass.)  384;  Put- 
nam r.  Tillotson,  13  Met.  (Mass.)  517 
Lamb  v.  Parkmati,  [  Sprague  (U.  S.^ 
351.  .  .  .  In  the  absence  of  any  evi 
dence  to  prove  any  notice  to  the  mastei 
of  the  vessel  of  the 
special  rule  as  to  the  mode  of  unload- 


thii  kind.    To  malce  the  defense  good 

that  such  a  cuetom  prevailed,  it  must 
be  shown  that  the  shipper  had  full 
knowledge  ofthe  custom  at  the  time  of 
shipment,  and  that  he  delivered  the 
stock  on  board  with  reference  to  the 
custom." 

In   Farmers',   etc.,   Bank  v.   Chant- 


ing cargoes  at  the  wharf  at  fvhich  he  plain  Transp.  Co.,  16  Vt.  !;2;  18  Vt. 

had  hired  a   berth,  or  any  knowledge  the   defendanls,  common   carriers  on 

by  him  of  such  a  rule,  before  or  at  the  Lake  Champlain,   received   a  package 

time  the  bargain   was  completed,  the  of  bank  bills  to  be  carried  from  B.  to  P., 

s  of   the  wharf  addressed  to  the  cashier  of  the  bank  af 


would  draw  with  i 
such  a  contract  as  usually 
intheportof  Boston.  He 
a  right  to  discharge  his  c 
contract  with  another  pers 
form  the  service,  in  the  mo 
the  use  of  means  which  wert 
inloading 


»  at 


bills   t 


the 


adapted  to  the   business   to  which   it 
related." 

In  McMillan  v.  Michigan  Southern, 
etc.,  R.  Co..  16  Mich.  79-  93  Am. Dec. 
308,  the  court  said  ;  "  Knowledge  in 
plaintiffs  of  defendant's  usage  to  make 
restrictive  contracts  cannot  control  the 
present  case.  Knowledge  of  such  us- 
age can  in  no  case  of  the  kind  be  al- 
lowed force  beyond  that  which  could 
be  given  to  notice  of  an  intention  on 
the  part  of  the  carrier  to  restrict  his 
llabililr,  brought  home  to  the  party  in 
any  other  mode ;  and  we  have  already 
seen  that  the  force  of  such  notices  is 
exceedingly  circumscribed.  And  it  case  i 
can  hardly  be  seriously  claimed  that  goods 
the  plaintifTs,  by  accepting  restrictive  tor  a  [ 
.  _    ,  thereby 


They  delivered  the  1 
'harfinger  ofthe  wharf  at  P„  at  which 
vould  have  place  their  boat  touched  ;  the  pack^^ 
irgo,  or  to  was  stolen  from  the  wharfinger.  In  an 
in  to  per-  action  for  its  loss,  it  was  held  to  be 
ie  and  by  competent  for  the  defendants  to  prove 
ordinarily  that  it  was  their  uniform  usage  to  de- 
liver such  packages  of  money  to  the 
wharfinger,  without  giving  any  notice 
to  the  consignee,  and  moreover  that  to 
constitute  a  valid  defense  it  was  not 
necessary  to  show  that  th«  plaintiffs 
had  actual  knowledge  of  this  usage. 
Upon  the  first  point,  the  court  held  that 
the  usage  of  carriers  may  l>e  received 
to  show  when  their  liability  ceases,  at 
well  as  when  it  commences.  Upon  the 
second   point,   as  to   notice,  the  court 


that  the  plaintilT  had  personal  knowl- 
edge of  the  usage  in  order  to  make  it 
available  to  the   defendants.     The  case 
of  Van    Santvoord   v.  St.  John,  6  Hill 
(N.  Y.)  157,  has  a  direct  bearing  upon 
the  case  at  bar.     The  doctrine  of  that 
case  is,  In  substance,  this :  that  where 
delivered  to  a  carrier,  marked 
icular  place,  without  any   di- 
to  their  transportation  and 


selves    from    insisting  delivery,  except  such  as  may  be  inferred 

1  law  rights  there-  from  the  marks  themselves,  the  carrier 

alter."  Is   only   bound   to   transport  and   de- 

In  Fitre  v.  Offutt.  11  La.  Ann.  679;  liver  ihem  according  to  the  established 

99  Am.  Dec.   749,   it   was  held  that  a  usage  of  the  business  in  which  he  is 

steamboat  engaged  in    i;arrying  cattle  engaged,  whether  the  consignor  knew 

and    other  live    stock    from   different  of  such  usage  or  not.     With  the  rea- 

partsof  the  country  to  New  Orleans  for  soning  and   authority  of  that  case  we 

market, is  responsiblefor  the  loss  ofthe  are   well   satisfied.      It    is   founded   in 

cattle  while  on  hoard,  when   it  has  oc-  good   sense   and   is    sustainable   upon 

Curred   through  careleBBneas  or  negli-  principle.     The  case  at  bar  was  put  to 

Knee.     "It   is   no  defense,  in  case   of  the  jury  by  the  county  court  upon  the 

IS  while  the  stock  is  on  hoard,  for  the  supposition  that,  in  order  10  enable  the 

boat  to  show  a  custom  to  the  efTect  that  defendants   to  avail    themselves  of  the 

they   took  no  risk  in  case  of  losses  of  usage  upon  which  they  relied  as  a  de- 
748 


^aovGoOt^lc 


Kae«I*dg*  of  Umb*.    USAGES  AND  CUSTOMS.         Of  m  lafflTiAuO. 

part  of  the  contract  of  employment,  and  this  assumes  that  the 
employee  had  knowledge  of  the  usage  when  making  the  contract. 
If,  however,  he  was  in  fact  ignorant  of  the  usage,  it  could  not 
have  entered  into  the  contract,  and  hence  can  have  no  weight.' 

5.  VBagnin  Contraotafor  Labor  and  Servioei. — So  also  in  contracts 
for  labor  and  services,  a  usage  not  known  to  one  of  the  parties, 
cannot  authorize  any  chaiges  or  justify  any  acts  as  a  part  of  the 
contract.' 

6.  ITngea  of  an  Indindnat. — In  regard  to  the  usage  of  a  partic- 
ular individual,  it  may  be  said  that  no  person  without  knowledge 
of  such  usage  can  be  bound  by  it  in  his  dealings  with  the  individ- 
ual. It  would  be  unfair  to  hold  that  the  business  usage  of  a  par- 
ticular bank,  or  merchant,  or  manufacturer,  or  hotel-keeper,  could 


This,  we  think,  was  clearly  erroneous,  In  Collint  u.  New  EnglandlronCo., 
and  for  this  error  the  judgment  or  the  1 15  Mass.  33,  there  was  evidence  of  a 
countj  court  is  reversed."  custom  in  a  trade  to  have  printed  rules 
EBOVladsa  of  Anot. — The  owner  of  and  reflations  requiring  workmen  to 
goods  shipped  bj  an  agent  is  charge-  givenotice  a  certain  numberof  days  be- 
able  with  notice  of  a  usage  of  the  car-  fore  leaving,  and  to  work  outthetime,or 
rier  with  which  the  agent  is  charee-  else  to  forftlt  the  wages  due.  This  was 
able.  Robertson  v.  National  S.  S.  Co.,  held  inadmissible,  unlessthe  part^  seek- 
139  N.  Y.  416.  ingtoavailhimself  of  the  custom  offers 
1.  InStevensT'. Reeves, 9Pick. (Mass.)  to  show  that  the  other  party  knew 
198,  it  appeared  that  it  was  a  rule  In  a  oflt.  "The  custom  which  the  defend- 
certain  factory  in  A,  and  some  neigh-  ant  offered  to  prove  cannot  alTect  the 
boring  factories,  that  no  person  em-  plaintiff  unless  he  had  knowledge  of 
ployed  should  leave  their  service  with-  it.  As  the  defendant  did  not  offer  to 
out  giving  a  fortnight's  notice  of  his  show  that  the  plaintiff  knew  of  such 
intention  to  quit  A  weaver  who  did  custom,  the  court  properly  rejected  the 
not  know  of  this  rule  worked  in  the  evidence  of  its  existence."  Other  cases 
factory  without  any  agreement  as  to  are  Bradlev  v.  Salmon  Falls  Mfg.  Co., 
the  terms  of  service.  He  left  the  fac-  30  N.  H.  4S7;  Collins  v.  New  England 
tory  without  giving  any  previous  no-  Iron  Co.,  ii;  Mass.  23;  Harmon  v. 
tice.  "There  was  no  stipulation  for  Salmon  Falls  Mfg.  Co.,  35  Me.  447;  58 
any  particular  tim&of  service,  so  that  Am.  Dec.  718;  Morrison  v.  AUardyce, 
there  is  no  express  or  implied  contract  3  Scotch  Sess.  Cas.  387;  Marhan  v. 
that  be  would  remain  for  any  certain  Elliote,  Hume  393. 
time,  unless  such  contract  is  to  be  3.  In  Ambler  r.  Phillips,  131  Pa.  SL 
implied  from  w.iat  is  set  up  in  evl-  167,  the  plaintlfT,  by  a  written  contract, 
dence  as  a  usage  of  this  and  the  agreed  to  do  certain  excavating  for 
neighboring  factories.  In  order  to  make  fifty  cents  per  cubic  yard.  The  work 
this  a  part  of  the  contract,  as  the  usage  was  measured  by  the  plaintiff,  not 
supposed  is  a  particular  one,  and  not  a  by  the  actual  number  of  cubic  yards, 
general  custom.  It  should  have  appeared  but  by  a  rule  adopted  by  a  local  brick- 
that  the  defendant  knew  of  the  usage  layers'  aESociation,  which  was  dcsig- 
when  he  entered  upon  the  work  or  be-  nated  aa  a  "  constructive  measurement." 
fore  be  left  it.  This  is  required  in  order  It  was  not  alleged  that  the  defendants 
to  give  effect  to  a  particular  usage  so  knew  of  any  such  rule.  The  court 
as  to  operate  upon  a  contract.  It  is  said:  "  It  is  almost  needless  to  say  that 
10  with  the  usage  of  banks,  and  all  the  defendants  cannot  be  bound  by  a 
other  usages  not  of  sogeneral  a  nature  rule  of  the  bricklayers'  Bssociation  of 
as  to  furnish  a  presumption  of  knowl-  which  they  had  no  knowledge." 
edge.  There  is  no  evidence  of  knowl-  So,  in  Kendall  v.  Russell,  5  Dana 
edge  in  this  case;  on  the  contrary,  it  (Ky.)  501;  30  Am.  Dec.  696,  an  action 
appeared  that  the  defendant  was  a  for  services  In  building  a  house,  the 
'  ~  '  □  the  county  and  that  no  no-  plaintlfF  claimed  that  the  usage  was  to 
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have  any  effect  upon  the  rights  of  a  person  dealing  in  ignorance  of 

such  usage.*     But  if  the  usage  be  known  and  assented  to,  and 

compute  the  contents  of  walls  having  U.  S.  686,  the  court  approved  a  ruling- 

doon,  windows,  and  other  openings  as  of  the  court  below  that  when  a  deposit 

If   the^  were   solid.     The   court   said:  Is  made  In  s  bank  without  anrthiog 

"  Now,  to  make  a  custom  or  usage  of  being  said  about  it,  the  law  makes  the 

trade  obligatorj,  it  must  be  aufticientlj  deposit  a  debt    against  the  bank    ii> 

ancient  to  be  generally  known.    .    ,    .  favor  of  the   depositor.     The   bank 

If  not  so  ancient  as,  hy  intendment  of  sought  to  establish  a  usage  to  return 

law,  to  be  generally  known,  it  It  could  deposits  which  were  found  not  to  tie 

avail  at  all,  it  certain!  j  should  not  do  so,  good  and  charge  them  against  the  de- 

without  it  was  brought  home   to   the  positor.    There  was  nothing  to  show 

contracting  obligator  bj  actual  notice,  that  the  depositor  knew  of  this  usage 

Otherwise,  it  might  be  made  an  instru-  of  the  bank.    The  court  held  that  the 

ment  in  the  hands  of  the  craftsmen  of  proposition  submitted  by  the  bank  was 

the  trade,  to  delude  the  unwary.     We  fatally  defective   in   not   including  a» 

cannot  understand  that  the  custom  or  one   of  its  terms  that    the    depositor 

usage  was  of  sufficiently  long  standing,  knew   of   the   special    and    particular 

or  general  prevalence,  as  to  implj  that  usage   mentioned.      Without   such 

Kendall  had  knowledge  of  it;  nor  was  knowledge  the  usage  was  entirely  in- 

there  any  proof  of  enpress  notice."  effectual.  Moore  f,  voughton,  i  Stark. 

In  Scott  V.  Maier,  56  Mich.  554;  56  N.  P.  487. 
Am.  Rep.  401,  it  was  held  that  a  usage  In  Keogb  v.  Daniell,  13  Wis.  163, 
of  architects  if  unknown  to  customers,  the  above  case  was  followed  in  regard 
will  not  entitle  them  to  pay  for  pre-  to  a  usage  in  the  city  of  Milwaukee. 
Uminary  sketches  and  estimates  on  the  In  Berkshire  Woolen  Mills  Co,  v. 
basis  of  a  percentage  on  their  own  es-  Proctor,  7  Cush.  (Mass.)  420,  it  was- 
timates.  The  only  claim  the  architects  held  that  a  usage  at  an  inn,  for  the 
could  have  would  be  for  such  time  as  guests  to  leave  their  money  or  vatu- 
was  actually  spent  in  their  work,  with  ables  at  the  bar,  or  with  the  keeper  of 
the  fair  understanding  that  they  should  the  house  or  his  clerk,  otherwise  the- 
be  paid  for  so  much  as  they  did.  But  landlord  would  not  be  responsible  for 
no  custom  of  architects  can  be  received  their  loss,  is  not  binding  upon  a  guest, 
to  fix  It  on  any  such  basis  as  is  here  set  unless  he  has  actual  knowledge  or  no- 
up.  Such  a  custom,  if  it  prevails,  can  tice  of  it.  "  Proof  of  knowledge  is  re- 
bind  no  one  who  is  not  made  in  some  quired  to  give  effect  to  any  and  all 
way  aware  of  and  assenting  to  it.  It  particular  usages,  not  of  so  general  a 
la  too  unreasonable  to  stand  alone.  It  nature  as  to  furnish  a  presumption  of 
would  put  every  employer  at  the  mercy  knowledge.  There  certainly  can  br 
of  an  architect's  extravagance  in  taste  no  legal  presumptipn  that  eveiy  trav- 
and  license  of  guessing  at  estimates  eler  who  alights  at  an  inn  has  knowl- 
whlch  have  nothing  to  measure  them,  edge  of  the  particular  usages  of  thaC 

In  Celluloid  Mfg.  Co.  v.  Chandler,  particular  inn,  of  which  there  is  no  no- 

17  Fed.  Rep.  9,  a  usage  was  claimed  by  tIce  In  any  way  given  to  him." 

defendant,  an  attorney    employed   by  In  Saint  ».  Smith,  1  Coldw.  (Tenn.) 

the  plaintilf,  that  docket  fees  and  fees  51,  it  was  held  that,  in  the  absence  of 

allowed    for   travel     and     attendance  a   special    agreement,   a   livery-stable 

should  l>e  taken  and  treated  by  the  so-  keeper  has  no  lien,  by  the  general  law, 

licitor  or  attorney  as  his   own.    This  upon  a  horse  delivered   to  him  to  be 

usage  was  not  shown  to  prevail  gener-  fed  and  kept     "  Nor  can  such  a  lien 

ally,  but   appeared  from  the  evidence  be  created  by  the  force  of  any  usage 

to  be  confinc^i  to  a  few  states.     It  was  prevailing  in  a  particular  town  or  city. 

not  shown  to  exist  In  the  community  But  to  acquire  the  force  of  law,  such 

where    the   complainant   resided,   nor  usage  or  custom  must  have  been  estab- 

was  it  shown  that  complainant  had  any  Ilshed,  and  have  become  general,  SO' 

knowledge  of  such  usage  in  the  com-  that  a  presumption  of  knowledge  by 

munities  where  the  services  were  to  be  the  parties  can  be  said  to  arise." 

rendered.     It  was  held  that  under  this  In    Wormersley  v.  Dally,  33   L.  J. 

state  of  facts    the  complainant  could  Exch.  319,  it  was  held  that  the  rule  of 

not  be  held  bound  by  any  such  usage,  law,  as  to  importing  Into  the  terms  of 

1.  In  National  Bank  V.  Burkhardt,ioo  a  tenancy  the  custom  of  the  countrfr 
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doei  not  admit  of  ertdeiice  of  the  uiage  to  be  delivered,  though  invaHable,  can- 

of  a  particular  estate,  or  the  property  not  excuse  such    party    from  a    full 

of  a  particular  individual,  however  ex-  compliance   with  hia  contract,  unless 

tensive   it  may  be,  unless  it  ia  shown  such  custom  is   knowu   to   the   other 

that  the  tenant  was  aware  or  It.  contracting  party,  and  actually  enters 

Nonotuck  Silk  Co.  v.  Fair,  112  into  and  forma  a  part  of  the  contract, 
Mass.  354,  was  an  action  to  recover  the  "  Mere  knowledge  of  such  a  usage 
price  of  goods  sold,  and  it  appeared  would  not  be  suHicient,  but  It  must  ap- 
ihat  upon  the  biU  of  parcels  accom-  pear  that  the  custom  actually  consti- 
panying  the  delivery  of  the  goods,  was  tuted  a  part  of  the  contract.  But  when 
the  clause,  "terms  cash,  five  percent,  it  appears  that  such  custom  was  well 
oS;"  the  defendant  introduced  evidence  known  to  the  other  contracting  party 
of  the  plaintifT's  usage  to  allow  other  as  necessarily  incident  to  the  business, 
parties  upon  similar  sales  a  credit  of  and  actually  formed  a  part  of  the  con- 
thirty  days.  "The  evidence  was  not  tract,  then  it  may  furnish  a  legal  ex- 
offered  to  show  a  general  usage  of  cuse  for  the  non-delivery  of  such  a 
trades  binding  upon  the  parties  with-  proportion  of  the  goods  as  the  general 
out  proof  of  knowledge.  Its  purpose  course  of  the  business  and  the  usage 
was  to  prove  a  custom  or  practice  of  of  the  seller  authorize,  for  the  reason 
the  plaintiff  in  its  dealings  with  others,  that  such  general  usage,  being  a  part 
Evidence  of  a  particular  custom  or  of  the  contract,  has  the  effect  to  limit 
course  of  dealing  of  an  individual  is  and  qualify  its  terms." 
admitted  upon  the  ground  that,  being  In  Hyde  v.  St.  L.ouis  Book,  etc., 
known  to  both  parties,  it  is  presumed  Co.,  31  Mo.  App.  39S,  it  was  held  that 
that  they  contracted  in  reference  to  it,  one  selling  goods  to  be  paid  for  on  de- 
and  it  therefore  enters  into  and  forms  livery  is  not  bound  by  a  custom  of  the 
part  of  the  contract."  In  this  case,  purchaser  to  takegoods  "  on  saleonly," 
however,  the  evidence  was  rejected,  as  unless  it  be  shown  that  he  had  knowl- 
it  appeared  that  the  defendant  himself  edge  of  such  custom, 
was  not  at  the  time  aware  of  the  usage  In  Stevens  v.  Smith,  11  Vt.  90,  it 
of  the  plaintiff,  and  could  not  there-  -was  held,  that  proof  of  the  custom  of 
fore  have  bought  the  goods  in  reliance  the  defendant  to  deduct  from  the 
upon  this  usage.  weight  of  iron  purchased  by  him  that 

So   in   Lonng   v,  Gurney,    5   Pick,  which,  upon  trial,  was  found  unsuitable 

(Mass.)  15,  it  was  held  that  a  usage  of  for  use,  would  not  avail  the  defendant, 

an  individual,  which   is  knowD  to  the  it  not  appearing  that  the  plaintilT  had 

person  with  whom   he   deals,  may   be  knowledge  of  such  customs  at  the  time 

given  in  evideDCe,  as  tending  to  prove  of   the  sale,  and  there  being  no   evi- 

wbat  the   contract   was   between    the  dence  of  any  such  general  usage. 

parties.     But  the  usages  of  individuals  In  Stout  v.  McLachlin,  3S  Kan.  iii, 

cannot  affect  their  contracts,   unless  it  it  was  held  in  an  action  by  machine 

appears  that  the   usage  was  known  to  manufacturers  against  mill-owners  for 

the  persons  with  whom  they  contracted,  machines  furnished  which  the  defend- 

"  The   usage   is   an   independent  fact,  ants    denied    being    ordered,    that    it 

which,   if  proved,  could  not  avail  the  would    make    no    difference,   even   if 

plaintiffs,  unless  they  could  also  bring  the  plaintiffs  had  adopted  a  custom  by 

a  knowledge  of  it  home  to  the  defend-  which  they  charged  all  mill-owners  for 

ant."  the  machinery  ordered  by  millwrights 

In   Bliven   v.  New   England    Screw  or  contractors,  required  in  changing  or 

Co.,  23  How.  (U.  S.)  420,  the  plaintiffs  repairing  mills,  unless  they  also  show 

ordering    goods    of    the   defendants,  that   such  custom  was  known  to  the 

knew  of  the  usage  of  the  defendants  to  mill-owners,  and  that  they  contracted 

supply   orders   as    fast  as   the   article  for  such  repairs  with  reference  thereto. 

could  be  made,  and  according  to  a  list  In  Hyde  v.  St.  Louis  Book,  etc.,  Co.. 

kept  in  a  book,  there  being  a  demand  3a   Mo.  App.  298,  it   was  said  that  a 

for  the  goods   in   excess  of  the  supply,  party  is  nut  bound  by  the  private  busi- 

this  evidence   showed   that  the  plain-  ness   custom   of   one   with   whom    he 

tiffs   were    chargeable  with   notice  of  deals,  unless  it  be  shown  that  be  had 

the    defendants'   custom   to   fill   their  knowledge  of  such  custom  at  the  time 

contracta  only  in  the  order   in  which  of  his  dealing. 

they  were   accepted.    The  court  said  In  Womersley   v.  Dally,    j6    L.  J. 

that  the  custom  of  a  party  to  deliver  a  Exch.  319,  it  was  held  that  the  rule  of 

part  of  a  quantity  of  goods  contracted  law  as  to  Importing  Into  the  terms  of  a. 
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dealings  are  had  with  such  knowledge  and  assent,  the  usage  im- 
pliedly forms  a  part  of  the  contract  between  the  parties,  and  is 
therefore  binding.^ 

This  is  well  illustrated  by  the  rule  in  respect  to  interest  charges 
made  by  a  vendor  against  a  purchaser.'  If  the  usage  of  a  parties 
ular  vendor  is  to  chaise  interest  on  accounts  after  the  expiration 
of  a  certain  period,  the  validity  of  such  usage,  as  against  the  pur- 
chaser, will  depend  upon  whether  or  not  the  usage  was  known  to 
the  purchaser  and  assented  to  by  him.  If  the  usage  was  not 
known,  it  did  not  form  a  part  of  the  contract,  and  therefore  can- 
not sustain  the  chaise  of  interest ;'  but  if  it  was  known  and  ac- 
quiesced in  by  the  purchaser,  it  formed  a  part  of  the  contract  and 
is  binding.* 

7.  UiagM  in  CoEtraota  of  Inxuranoe. — In  numerous  actions  upon 
policies  of  insurance,  the  usages  of  particular  insurers,  or  the  local 


tenancj  the  cuBtotn  of  the  counlrjdoes  v.  Caitleton,  30  Vt.  iSj  ;  Birchard  v, 
not  admit  of  evidence  of  the  usage  of  a  Knapp,  31  Vt.  679. 
particular  estate  or  the  property  of  a  I.  In  Wood  *.  Hlckok,  1  Wend.  (N. 
particular  individual,  however  exten-  Y.)  501,  It  appeared  that  there  wa>  no 
■ive  It  may  be.  In  the  absence  of  know]-  evidence  that  the  defendants  knew  that 
edge  of  the  custoni  bj  the  tenant.  It  It  was  the  uniform  custom  of  the  plain- 
was  ai^ed  that  the  usage  was  admis-  tiffs  to  charge  Interest  after  ninety  days, 
•Ible  on  the  same  principle  as  that  on  and  It  appeared  that  no  charge  of  In- 
which  evidence  of  the  "  custom  ot  the  tcrest  had  ever  been  made  In  snv  of  the 
countrj"  is  admitted.  accounts  rendered  to  thede^enffantsex- 
l.  In  Nonantum  Worsted  Co,  v.  cept  the  last,  nor  was  the  leng^  of 
North  Adams  Mfg.  Co.,  156  Mass.  credit  stated  In  any  of  them.  There 
331,  It  wai  said:  "Evidence  by  the  was  nothing,  therefore,  from  which  Che 
plaintiff  of  Its  custom  of  dealing,  and  defendants  were  bound  to  Infer  that 
that  the  defendant  knew  it,  li  admis-  any  interest  would  be  claimed  from 
■Ible."  them  aa  long  as  the  account  retnained 

In  Norris  v.  Fowler,  87  N.  Car.  9,  It  open  and  unliquidated. 
wa«  held  that  the  usage  of  one  In  con-  In  Sugart  v.  Mart,  54  Ga.  554,  It  wa» 
ducting  his  own  business,  if  known  to  held  that  where  tlie  question  Is  as  to 
the  party  dealing  with  him,  is  compe-  whether  a  particular  transaction  was  a 
tent  evitlence  of  the  terms  of  the  con-  loan  with  an  absolute  deed  to  land  la- 
tract  between  them.  "It  tended  to  ken  a>  security,  and  bond  for  title* 
•how  his  general  usage,  or  habit  of  given  by  the  lender,  it  i«  not  competent 
trade,  and  thus  afforded  some  evidence  to  prove  that  the  alleged  lender  scua- 
of  the  terms  of  his  contract  with  the  torn  and  practice  were  to  lend  on  auch 
plaintiff.  His  manner  of  dealing  with  security,  there  being  no  evidence  sug- 
others  being  a  fact  or  circumstance  gesting  such  a  prior  course  of  dealing 
from  which  the  extent  or  purport  of  between  him  and  the  present  alleged 
his  agreement  In  this  instance   may  be  borrower, 

made   out,  and  consequently  the   evi-  In  Goodnow  v.  Parsons,  36  Vt.  47,  it 

dence  with  regard  to   it  was  pertinent,  was  held  that  the  plaintiff 's  practice  or 

See  also  the  cases  cited  under  the  fot-  custom  in  this  respect  would  not  take 

lowing  section.  the  case  out  of  the  operation  of  the  or- 

3.  See  Trotter  1/,  Grant,  1  Wend.  (N.  dinary  rule,  or  become  binding  upon 

Y.)   413;    Fellows   I'.   New   York,    17  the  defendant,  unUI  the  defendant  was 

Hun   (N.  Y.)  349  \  Liotard  v.  Graves,  Informed  of  It,  and  would   then  be  ap- 

3Cai,  (N.  Y.)  3a6;   Rayburn  v.  Doy,  pllcable  only  to  the  subsequent  deal - 

IT  111.  46 ;  Ajers  V,  Metcalf,  39  111.  307  ;  Ings  between  them. 

Turner  f.  Dawson,  50  111.  85;  Loring  «,  In  Reab  t>.   McAlister,  8  Wend. 

V.  Gurnej.  5   Pick.  (Mass.)   i;;   Bar-  (N.  Y.)  109,  It  was   held  that  a  iner- 

clay  V.  Kennedy,  3  Wash.  (U.  S.)  3^0  \  chant  or  manufacturer  whose  unlfofm 

Wood  V.  Smith,  33  Vt.  706;  Lang^on  custom  it  was  after  a  limited  period  of 
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insurance  uss^es  of  particular  places,  have  been  set  up  in  defense 
of  the  demands  of  the  insured.  In  perhaps  all  the  cases,  the  usages 
have  been  disallowed  unless  the  insured  was  shown  to  have  knowl- 
edge of  them.  The  insured  is  entitled  to  have  the  policy  inter- 
preted in  accordance  with  the  general  principles  of  law,  unless  his 
contract  was  made  with  reference  to  a  particular  usage.^ 

credit,  to  chane  tntereit  upon  article!  prevlouslj  dealt  with  the  defendant  in 

■old  or  manu^ctured   b_r   him,  might  the  tame  wa^,  was  competent, 

charge    interest   accordingly   to   those  In    Knickerbocker    L.   Ins.   Co.   i'. 

who  were  in  the  habit  of  dealing  with  Pendleton,  115   U.  S.  339,  on  an  iMue 

him  with  a  knowledge  of  such  cuatotn.  whether    demand    of    payment    of   a 

Id  Meech  v.  Smith,  7  Wend.  (N.  Y.)  draft  had  been  waived  bj  the  payees 

315,  it  appeared  that  it  was  the  uniform  in  order  that  tbey  might  communicate 

custom  of  all  those  engaged  in  the  same  with  the  drawer,  it  was  held  that  evi- 

busincM  to  charge  interest.     It  was  the  dence  of  the  custom  and  usage  of  the 

custom  of  the  plaintiff  to  charge  it;  be  bank  holding  it,  if  offered  in  support  of 

had    charged    it    in    former   accounts  the  evidence  (not  objected  to)  of  the 

against  the  defendant,  and  it  had  been  cashier  of  the  bank  of  his  conviction 

paid  without  objection,  before  the  con-  and  belief  (founded  on  such  custom  and 

tract  was  made  on  which  this  suit  was  usage)  that  the  draft  had  been  so  pre- 

brought,  sented,  comes   within  the  rule  which 

In  Fisher   t.   Sargent,   10   Cuah.  allows  usage  and  the  course  of  busl- 

(Mass.)  350,  It  was  held  that  in  an  ac-  ness  to  be  shown  for  the  purpose  of 

Hon  for  goods  sold,  the  jury  may  allow  raising  a  prinia  facie   presumption   of 

interest  on  the  account,  upon  proof  of  fact,   in   aid  of    collateral  testimony; 

a  custom  among  merchants  to  charge  and,  taken  together,  they  are  suHicient 

interest    in    similar    cases,    with     the  to    be   presented   to  the  jury.     "The 

knowledge  of  the  defendant.  public  character  of  the  business  of  a 

In  Esterly  II.  Cole,  3   N.  Y.  501,  it  bank,    the    strict    regulations    under' 

was  held  that  an  agreement  for  interest  which  its  business  Is  usually  transacted, 

may    be   Inferred   from  the  course  of  the   care   required   of  its  officers   and 

dealing  between  the  parties;  as  where  agents   In    performing    their  duties, 

interest  has  before  been   charged  and  bring  the  case  fully  within  the  oper- 

allowed  under  the  like  circumstances,  ation  of  the  rule  which  allows   usage 

Also  where  the  creditor  has  a  unifonn  and  the  course  of  busineas  to  be  shown 

practice   of   charging   interest,   which  for  the  purpose   of    raising   a  prima 

was  known  to  the  customer  at  the  time  facie  presumption  of  fact  in  aid  of  col- 

ol  the  dealing.     And  where  there  Is  a  lateral  testimony.     We  have  no  hesi- 

gcncral  usage  in  any  particular   trade  tation    in   holding  that   the   evidence 

or  branch  of  business  to  charge  and  al-  offered  was  competent  to  corroborate 

low  interest,  parties  having  knowledge  the  testimony  of  the  cashier." 

of  the  usage  are  presumed  to  contract  In  Veiths  v.  Hagge,  8  Iowa  163,  it 

in  reference  to  it;  and  if  the  usagedoes  was  held   tbat  if  It  be   the  creditor's 

not  conflict  with  the  terms  of  the  con-  custom,  known  and  acquiesced  in  bj 

'  tract,  it  will  be  deemed   to  enter  into  tbe   debtor,  (o   charge  Interest,   or   if 

and  constitute  a  part  of  it.     Knowledge  such  be  the  uniform  usage  of  the  trade, 

of  the  usage  may  be  established  by  pre-  auch  facts.  If  proved,  are  evidence  of 

Bumptlve  aa  well  as  by  direct  evidence,  an  agreement,  and  interest  will  be  al- 

''         r  be  presumed  from  the  fact  that  lowed.     Meech    i'.    Smith,    7    Wend. 


both  parties  are  engaged  In  the  particu-     (N.    Y.JjiS;    Willia 

Ur  trade  or  branch  of  business  to  which     Dall.  (U.  S,)  313. 

the  usage  relates;  and  also  from  other         1,  Ininranes  ioikg**. —  In    Hartford 


facts,  as  the  uniformity,  long  continu'  Protection  Ins.  Co.  v.  Harmer,  1  Ohio 
ance,  and  notoriety  of  the  usage.  St.  451,  which  was  an  action  upon  a 
In  Mayes  v.  Power,  79  Ga.  631,  it  policy  of  insurance,  the  court  held  that 
was  held  that  evidence  that  it  was  the  evidence  of  a  local  custom  amongst 
universal  cuEtom  of  tbe  Intestate  to  Insurers,  not  communicated  fo  the  in- 
tend money  in  this  way,  without  tak-  sured,  or  of  such  notoriety  as  to  afford 
ing  anj  note  for  it,  was  Inadmissible ;  any  presumption  of  knowledge  on  his 
but  evidence  that  tbe  intestate  had  part,  is  not  admissible.  "Tlie  general 
a7  C.  of  L,— 48                        758 
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principleB  of  law,  he  is  taken  to  know ;  thereof  to  the  Insurer,  so  that  he  might 
and  he  has  a  right  to  have  the  contract  have  the  option  of  contiauing  the  pol- 
interpreted  and  enforced  hy  them,  un-  icy  or  of  annulling  it,  could  not  be  re- 
affected  bj'  any  local  custom,  unless  it  ceived  to  alter  the  legal  effect  or  alter- 
plainly  appears  that  such  custom  was  ation  of  the  contract. 
understood  by  the  parties,  and  the  con-  In  Hartford  Protection  Ins.  Co.  v. 
tract  made  in  reference  to  it.  Chase  v.  Harmer,  a  Ohio  St.  4<;3,  evidence  of 
Washburn,  1  Ohio  St.  252  ;  59  Am.  Dec.  a  local  usage  among  insurers  in  the 
6^3."  See  also  Carter  z:  Boehm,  3  county  where  the  property  destroyed 
Burr.  T90J.  was  situated,  to  reject  an  application 

In  the  following  cases  evidence  of  for  Insurance  on  a  building  which  had 
the  usages  oi  InBurance  companies  were  previously  been  fired  by  an  incendiary, 
rejected,  because  the  particular  ugage  or  to  charge  a  higher  premium  thereon, 
was  not  known  to  the  assured.  These  In  Schwartz  v.  Germanla  Life  Ins. 
cases,  also,  all  state  the  general  nilc^  as  Co.,  18  Minn.  448,  a  custom  of  the  corn- 
above  explained.  pany  not  to  deliver  or  send  policies  to 

In    Luce   v.   Dorchester   Mul.   Fire  agents    for  delivery,  except  upon  the 

Ins.  Co.,   105   Mass.  397;  7  Am.  Rep.  condition   that   the  person  whose   life 

511,  evidence  of  its  agent  that  it  was  its  was  insured  was  in  good  health. 

custom  to  charge  extra  premiums  on  In  Williams  w.  Niagara  Fire  Ins.  Co., 

occupied  dwelling  houses.  50  Iowa  561,  a  usage  of  the  company 

In  Taylor  v.  ^tna  Life  Ins.  Co,  13  as  to  the  mode  of  adjusting  losses. 

Gray  (Mass.)  433,  evidence  of  a  usage  In   Glendale  Woolen  Co.  v.  Prolec- 

to  require,  as  proof  of  death,  a  certifi-  tion  Ins. Co.,  31  Conn,  iq;  54  Am. Dec. 

cate   from   the   deceased's   attending  309,  a  usage  of  the  insured,  not   known 

physician.  to  the  insurer,  in  relation  to  keeping  a 

In  Washington  Fire  Ins.  Co.i'.Davi-  watchman   on   the    premisea,   was  re - 

son,  30  Md.  91,  evidence  of  a  usage  in  jected. 

the  office  of  the  companjy  that  the  term  In  Cobb   v.   Lime   Rock   Fire,  etc., 

"carpenters,"  in   a   policy,  referred   to  Ins.  Co.,  58  Me.  326,  the  court  held  the 

the  employment  and  work  of  carpenters  insurer  not  bound  by  a  certain  custom- 

in  erecting  or  adding  to  buildings  In-  ary  construction  of  certain  terms  in  the 

sured.  policy,  not  having  known  of  such  usage. 

In   Illinois    Mut.    Fire    Ins.   Co.   v.  In   Hermann   ;>,    Niagara  Fire   Ins. 

O'Neile,  13  III.  89,  evidence  of  a  usage  Co.,  100  N.  Y.  412,  it  was  held  that  a 

in  their  office  to  require  notice  of  addi-  clause  in  the  policy  declaring  that  any 

tional  insurance  to  be  given  by  the  in-  person  other  than  the  assured  procuring 

sured.  the  polic}'  should  be  deemed  an  agent  of 

In  Hill  V.  Hibernia  Ins.  Co.,  lo  Hun  the   assured,  not   of  the  company,  "  in 

(N.   Y.)  a6,   evidence  that   the  words  any  transaction  relating  to  diis  insur- 

"standing detached,"  in  a  policy,  meant,  ance,"   did    not   constitute   the  agents 

"among  insurance  men  generally,"  that  procuring  the  policy  continuing  agents, 

the  subject   of  insurance  should  be  at  ormakethe  notice  to  them  bindingupon 

least  twenty-live  feet  from  external  ex-  the  plaintiff.     The  plaintiff  resided  in 

posure.  New  York;  the  property  insured  was 

In   Goodall   v.   New   England  Mut.  in  Troy.     '^  The  local  custom  in  Troy, 

Fire   Ins.  Co.,  15   N.  H.  169,  the  testi-  that    notice   of    cancellation    may    be  . 

mony  of  the  president  as  to  the  prac-  given  to  the  broker  who   procures  the 

tice  of  the  company  in  requiring  appli-  insurance,  was  unknown  to  the  plain- 

cations   for   consent   to   additional  tiff',  and  in  so  far  as  it  assumes  to  make 

insurance  to  be  in  writing.  the  broker  an  agent  of  the  insured   to 

In  Rankin  ti.  American  Ins.  Co.,  1  receive  notice  of  cancellation,  although 
Hail  (N.  Y.)  619,  a  usage  of  the  com-  he  had  no  such  authority  in  fact,  it  U 
pany  to  require  a  survey  of  the  goods  an  attempt  to  override  the  legal  con- 
damaged  by  the  port  wardens,  at  a  struction  of  the  contract,  and  waslnad- 
preliminary  proof  of  the  loss.  misslble  to  control  it." 

In  Stebbins  v.  Globe  Ins.  Co.,  z  Hall  In  Adams  v.   Manufacturers',    etc., 

(N.  Y.)  631,  it  was  held  that  evidence  Ins.  Co.,  17  Fed.  Rep.  630,  it  was  held 

of  a  usage  at  New  York,  that,  upon  that  evidence   that   it  was  customary 

the  occurrence  of  anj-  circumstance  by  for  the  agent  who  procures  a  policy  of 

the  act  of  the   Insured   after  effecting  insurance   on   the   one  aide,   and   the 

the  insurance,  whereby  the  risk  Is  in-  local  agent  who  grants  it,  to  receive 

creased,  the  insured  should  give  notice  notice   of  the  cancellation  of  policiei, 
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In  addition  to  the  cases  in  the  United  States,  the  English  deci- 
sions hold  that  persons  insured  with  Lloyd's  insurance  offices  in 
London  are  not  'bound  by  the  usages  at  Lloyd's,  unless  the  con- 
tract of  insurance  is  made  with  knowledge  of  such  usages.* 

8.  Uugei  Between  Vendor  .  and  Fnrohater. — Usages  prevailing 
among  merchants  in  various  trades  can  have  no  validity  as  against 
those  who  buy  in  ignorance  of  the  existence  of  such  usages.  Pur- 
chasers are  entitled  to  rely  upon  the  letter  of  their  contracts,  and 
cannot  be  affected  by  usages  known  only  to  vendors,* 

and  notify  each  other  in  regard  thereto,  lo  E.  C .  L.  119 ;  Scott  v.  Irving,  i  B. 
waa  admUsible  K  proved  by  the  most  &  Ad.  606;  Sweeting  v.  Pearce,  g  C. 
clear  and  unequivocal  evidence,  and  be  B.N,S..i;34;  99  E.  C.  L,  533,thatthe 
brought  home  to  the  actual  knowledge  usages  of  Lloyd's  as  to  the  mode  of 
of  the  party  who  is  to  be  bound  by  it.  construing  policies,  or  as  to  the  mode 
"  It  purports  to  make  an  agent  for  the  of  settlement  between  Insurance  bro- 
respective  parties  whom  they  have  kers  and  the  insurers,  were  not  binding 
not  made  for  themselves.  The  policy  on  the  insured,  unless  known  to  him 
provides  that  the  defendants  may  can-  and  assented  to  by  him.  In  the  pret- 
eel  the  policy  by  notice.  This,  of  ent  case  the  plaintiff  denies  that  he 
course,  means  notice  to  the  plaintiff;  knew  of  this  allegt:d  usage.  But  it  is 
and  notice  to  the  authorized  agent  of  argued  that  the  London  brokers, 
the  plaintiff  must  be  notice  to  him.  through  whom  the  policy  waa  effected. 
To  make  S.  the  plaintiCs  agent  for  must  have  known  of  this  usage,  and  that 
tbis  purpose  the  usage  is  invoked.  If  their  knowledge  mustbeimputed  tothe 
there  is  such  a  usage,  it  provides  for  a  plaintiff,  and  he  must  be  deemed  to 
fictitious  or  arbitrary  notice;  as  much  have  assented  to  the  usage.  But  the 
so  as  if  publication  in  s  certain  tiewspa-  plaintlfF  gave  general  authority  tothe 
per  or  proclamation  at  some  public  ex-  agent  to  effect  an  insurance  on  his  vea- 
change  were  the  mode  of  notice.  .  .  .  sel,  and  not  an  insurance  at  Lloyd's  in 
A  usage  which  adds  to  or  varies  the  particular;  and  I  do  not  think  that  he 
contract  must  be  proved  to  be  known  can  beheld  bound  by  the  knowledgeof 
to  the  party  sought  to  be  bound  by  it;  the  broker's  sub -agent  of  hisagent.he 
and  this  should  clearly  be  the  case  himself  being  ignorant  of  the  usage.'' 
whereanarlificialagencyistobemade  In  Bartlett  -u.  Pcntland,  10  B.  &  C. 
out.  .  .  .  We  find  that  the  addition  of  760;  31  E.  C.  L.  [63,  it  was  held  that  as 
an  arbitrary  authority  to  a  person  other  to  a  supposed  usage  at  Lloyd's,  the 
than  the  principal,  to  receive  a  notice  usage  in  a  particular  place,  or  of  a  par- 
which  is  to  annul  the  contract,  should  ticular  class  of  persons  could  not  be 
l>e  proved  by  the  most  clear  and  une-  binding  on  other  persons,  unless  those 
quivocal  evidence,  and  be  brought  other  persons  are  acquainted  with  the 
home  to  the  actual  knowledge  of  the  usage  and  adopt  It. 
plaintiff  or  defendant  who  Is  to  be  S.  ITaveaBetwemBiiyBTaiidB^IlM'. — 
bound  by  it."  In  Ransom  v.  Masten  (Supreme  Ct.), 
1.  Oia««i  »t  Uoyd'a.— In  Ward  i',  +  N.  Y.  Supp.  781,  il  was  held  that  a 
Harris,  8  L.  R.  Ir.  165,  it  appeared  custom  among  dealers  in  lamp-black 
that,  in  accordance  with  a  well-known  to  deal  in  packages  weighing  only  a  half- 
custom  of  Lloyd's,  any  money  which  pound  as  a  pound  will  not  bind  a  con- 
might  iMcome  due  under  the  policy  sumer  buying  of  a  trader  by  the  pound, 
was  payable  at  Llovd's,  and  not  else-  unless  it  appears  that  the  former  dealt 
where.  The  plajntifif  alleged  that  he  with  reference  to  that  custom.  The 
had  no  notice  or  knowledge  of  that  cus-  custom  permits  the  vendor  to  sell  half 
lom  before  effecting  the  policy.  The  a  pound  as  the  equivalent  of  a  pound. 
court  held  that,  having  no  such  notice  "  Such  a  custom  may  lie  well  known 
or  knowledge,  the  plaintiff  was  not  among  traders,  but  it  is  one  which  ap- 
bound  thereby;  and  that  the  defendants  parcntly  benefits  the  trader  at  the  ex - 
were  bound  to  paj  the  amount  due  on  pense  of  the  consumer,  and  manifestly 
the  poUcT  to  the  plaintiff  in  Belfast,  would  not  be  tolerated  by  the  latter 
"  It  has  Dcen  established  bv  several  unless  attended  by  advantages  which 
cases,  Gabay  v.  Lloyd,  3  B.  &  C.  J97;  would  be  compensatory  0/  his  actual 
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9.  Uiagei  of  Partioalar  Flaeei. — When  the  usage  is  a  local  one, 
that  is,  the  usage  of  particular  persons  in  a  particular  place,  it  can 

be  operative  only  in  respect  to  those  persons  who  are  shown  to 

have  knowledge  of  it.  There  can  be  no  presumption  that  a 
stranger  is  cognizant  of  a  usage  prevailing  in  a  particular  place  ; 
and  therefore  there  can  be  no  presumption  that  he  contracted  in 
reference  to  it.  Hence,  in  order  to  make  such  a  usage  effective,  it 
must  appear  that  it  was  known.* 

loes  in  quantity.    To  bind  the  latter  by  Kaufiman  Mining  Co.   (Ga.   1S94),  18 

«uch  a  custom  it  ought  to  appear  thai  S.  E.  Rep.  363. 

he  dealt  with  reference  to  it."  1.  UiacM   at  PBrtlonlU'  Plaaei. — 

In  Scott  u.  Whitnev,  41  Wis.  504,an  Strong  v.  King,  35  111.  g;  85  Am, 
action  Tor  lumber  Bold,  the  court  said;  Dec.  336;  Maion  v.  Franklin  F.  Ins. 
"  The  lumber  sold  being,  at  the  time  of  Co.,  12  Gill  &  ].  (Md.)  468;  Park- 
sate,  piled  in  a  certain  city  in  another  hurat  v.  Gloucester  Mut.  Fiehing  Ins. 
state,  evidence  of  a  custom  in  that  city  Co.,  100  Mass.  301;  I  Am.  Rep.  K15  ; 
that  when  lumber  had  been  estimated  97  Am.  Dec.  100.  And  see  Camdeo  r. 
in  the  pile,  the  seller  should  deduct  Doremus,  3  How.  (U.S.)  515  ;  Walker 
from  the  estimate  one-half  the  sheeting  v.  Barron,  6  Minn.  50S  ;  Barnes  v.  In- 
contained  therein,  was  Inadmissible  galls,  39  Ala.  193  ;  Natchez  Ins.  Co.  i'. 
without  proof  that  the  custom  was  Stanton,  3  Smed.  &  M.  (Miss.)  340;  41 
known  to  the  parties,  or  had  existed  so  Am,  Dec.  59 1  ;  Revnolds  i'.  Contl- 
long  as  to  warrant  a  presumption  that  nental  Ins.  Co.,  36  Mich.  131;  Nichols 
ther  contracted  with  reference  to  it."  v.   De  Wolf,    1    R.   I.   J77  ;  Mears   t. 

In  Miller  I/.  Moore,  83  Ga.  684;  30  WBpleB,3  Houst.  [Del.)  581;  Ober  r. 
Am.  St.  Rep.  329,  it  was  held  that  a  Carson,  63  Mo.  309. 
custom  of  trade  in  the  city  of  Augusta,  In  Cobb  i:  Lime  Rock  F.,  etc.,  Ins. 
which,  contrary  to  the  general  law  Co.,  58  Me.  316,  the  court  said  :  "  A 
:he  state,  acceptance  of  corn  In  bulk  usage  may  be  local  or  general.  But  if 
and  paying  for  it  af^er  inspection  are  local,  the  contracting  parties  are  not 
considered  as  waiving  or  releasing  all  bound  b;  the  usages  of  other  places, 
claims  upon  the  seller  to  answer  for  unless  they  are  referred  to  or  made 
any  defects  of  quality,  is  not  binding,  part  of  the  contract  It  is  immaterial 
except  upon  those  who  have  recognized  what  may  be  the  usage  or  the  construc- 
It  in  their  own  transactions,  and  thus  tlon  given  to  particular  words  In  Bos- 
adopted  it  for  their  own  dealings.'  Ion,  they  will  not  affect  a  contract  at 

In  Gallup  V.  Lederer,  1  Hun  (N.  Y.)  Rockland,  Maint,  unless  a  similar  us- 

383,  the  defendant  was   asked  whether,  age  or  the  same    construction  to  the 

at  the  time  of  the  sale,  there  was  a  cus-  same  words  is  shown  to  exist  there,  if 

torn   among   brokers   to  sell  goods  in  the  contract  is  there  made.     The  usage 

their  own  name  and  receive  pay  there-  must  be  deRnlte  and  brought  home  to 

for.     This  evidence  was  properly  ex-  the  knowledge  of  the  parties  to  be  af- 

cluded.     "  It  was  not  proposed  to  prove  fected,  or   so   general   and  well  estab- 

a   general  custom    upon   that   subject,  lishedthat  there  must  be  ground  to  pre- 

but  eimplj  a  custom  of  brokers,  which  sume  the  parlies  had  knowledge  of   it, 

might   very   well   be   unknown   to   all  or  that  Ihey  were  bound  to  be  informed 

other    persons.    To   render   a   custom  of  it." 

valid  and  binding  upon   a  party  to  a  In  Horan  v.  Strachan,  36  Ga.  408;  2a 

transaction  included  within  it,  the  proof  Am.  St.  Rep.  471,  the  court  said  that 

should  show  jtof  such  long  continuance,  where  a  custom  is  universal  or  general, 

or  general  application,  as  reasonably  to  every  person  who  makes  a  contract  is 

warrant    the    conclusion   that    it   was  presumed  to  know  the  custom,  and  it 

known  to  the  party  designed  to  be   af-  enters  into  the  contract  and  binds  him: 

/ected    by    it,  or   that   he   had   actual  "but   we   are   inclined    to   think    that 

knowledge  or  notice  of  its  existence."  where  it  is  a  purely  local  custom,  like 

A  local  custom  or  usage  recognizing  this,  a  person  who  resides  in  Euroft, 
and  upholding  a  rescission  of  a  contract  and  who,  so  far  as  the  evidence  disclosea, 
of  sale  made  through  a  broker,  by  the  has  never  been  to  the  particular  local- 
action  of  tbe  purchaser  and  such  broker,  ity  before,  is  not  t>ound,  unless  he  has 
will    not    affect    the   seller.    Kelly   v,  knowledge  of  the  custom.     Carver  on 
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Csniage  by  Se*,    p.  184 ;  G«bav  v.  that  case  ihowed  clearlj  that  ther  dtd 

Llo^d,   3   B.   &   C.   793;  10  E.  C.  L.  Dotknowofthisciutom.and  could  not 

129;  Hathesing  v.   Lalng,  L.  R^  17  therefore  have   dealt  with    reference 

Eq.  93."  to  It 

In  CofTman  J'.  Campbell,  87  III.  98,  it  In  Manhall  r.  Perry,  67  Me.  78,  the 


I   held   that    proof  of  a  particular    court  said  :  "  The  ueaee  was  local, 
usage  among   commiislon    merchanti     not  known  to  the  partfes,  it  could  In  i 
In  Chicago,  in   respect  to  the  accept-     event  affect  their  righu  and  liabilities. 


E  of  drafta,  not  eitending  to  bank-  The  onN-  evidence  on  the  part  of  the 
en,  nor  to  a  foreign  state  where  a  draft  plaintiff,  tending  to  show  that  the 
is  negotiated,  fails  to  ectabllsh  any  partlethadknowledgeofCheuaagCiwaa 
binding  usage  as  defined  in  Bissell  v.  that  in  regard  to  its  universality.  There 
Ryan,  33  11^566,  in  which  it  was  said  was  evidence  by  defendants  tending  to 
that  a  uaage  must  be  generally  known  show  that  they  bad  no  knowledge  of  it. 
end  established,  and  so  well  settled  and  If  the  usage  was  one  that  couM  affect 
so  uniformly  acted  upon,  as  to  raise  a  the  rights  and  liabilities  of  the  parties, 
fair  presumption  that  it  was  known  to  the  jury  should  have  been  instructed 
both  contracting  parties,  and  that  they  to  give  it  no  effect,  unless  they  found, 
contracted  with  reference  to  it  and  in  from  the  whole  evidence,  that  It  was 
conform Itv  with  it.  known  to  the  defendants  when  the  con- 
In  Kircnner  v.  Venus,  11  Moo.  P.  C.  tract  was  made." 
361,  it  was  held  that  evidence  of  the  In  Sawtelle  ti.  Drew,  [23  Mass.  138, 
uaage  of  a  particular  place,  to  add  to  or  it  was  held  in  an  action  for  breach  of 
in  any  manner  to  affect  the  construe-  an  agreement  in  writing  to  hire  the 
tion  of  a  written  contract,  is  admitted  plaintiff's  house,  where  the  defense 
only  on  the  principte  that  the  parties  was  that  the  plaintiff  failed  lo  cleanse 
who  made  t  n  e  contract  were  both  the  house  as  he  agreed,  that  evidence 
cognizant  of  the  usage,  and  are  pre-  "that  a  universal  custom  and  usage 
sumed  to  have  made  the  agreement  prevailed  in  the  locality  in  which  s^d 
with  reference  to  it.  No  such  pre-  house  wan  situated,  by  force  of  which 
sumption  arises.  If  one  of  the  parties  is  a  lessor  was  required  to  cleanse  a 
ignorant  of  such  usage  or  custom.  leased  house  before  the  lessee  entered 
In  Chateangay  Co.  f.  Blake,  144  U.  S.  into  posset  a  ion  of  it,"  is  inadmissible, 
476.  it  was  held  that  a  local  usage  can-  In  the  absence  of  evidence  that  the 
not  affect  the  meaning  of  the  terms  of  a  plaintiff  knew  of  such  custom  and  us- 
contract,  unless  it  is  known  to  both  con-  age.  "  We  are  of  opinion  that  the  of- 
tracting  parties.  fer  was  of  so  peculiarly  a  local  custom 
In  Rindskoff  I'.  Barrett,  14  Iowa  loi,  as  to  require  the  defendant  to  prove 
it  was  held  that  when  the  custom  is  gen-  the  plaintiff's  Icnowledge  of  it." 
eral,  there  is  a  presumption  of  knowl-  In  Bentley  f.  Doggett,  ji  Wis.  134; 
edge  on  the  part  of  the  contracting  37  Am.  Rep.  827,  it  was  held  that  it 
parties;  if  local,  knowledge  must  be  was  immaterial  what  the  private  or- 
shown  before  it  will  avail  to  affect  the  ders  of  the  principal  were  to  the  agent, 
contract.  or  that  he  furnished  him  money  to  pay 
In  Bradley  f.  Wheeler,  44  N.  Y,  500,  the  charges  in  controversy,  so  long  as 
it  is  said,  though  not  pqfhaps  abso-  the  person  furnishing  the  service  was 
lutety  necessary  to  be  said  in  the  de-  in  ignorance  of  such  facts.  "  In  order 
cision  of  (he  case,  that  local  custom  to  relieve  himself  from  liability,  the 
could  not  affect  the  plaintiffs  without  principal  was  bound  to  show  that  the 
)>TOof  that  they  had  linowledge  or  no-  plainiiff  had  knowledge  of  the  restric- 
tice  of  it.  [ions  placed  upon  his  agent,  or  that 
In  Higgins  Ti.  Moore,  34  N.  Y,  435,  the  custom  to  limit  the  powers  of 
it  Is  said  (with  the  same  quallficaCion,  agents  of  this  kind  was  so  universal 
It  is  lo  be  received,  however)  :  "  The  that  the  plaintiff  must  be  presumed  to 
usage  being  local,  its  existence  must  be  have  knowledge  of  such  custom." 
clearly  proved  to  have  been  known  to  In  Sewells  Falls  Bridge  v.  Flsk,  13 
the  plaintiffs  at  the  time."  N.  II.  171,  which  was  an  action  for 
In  Barnard  v.  Kellogg,  10  Wall.  (U.  damages  done  to  a  bridge,  caused  by 
S.)  383,  it  is  said  that  usage  is  used  as  the  defendants  putting  a  large  quan- 
a  mode  of  interpretation,  on  the  theory  tity  of  logs  into  the  river  and  negli- 
that  the  parties  knew  of  its  existence,  gently  running  the  same  gainst  the 
and  contracted  with  reference  to  it;  plaintiff 's  bridge.  It  was  held  that  evi- 
and  that  the  conduct  of  the  parties  in  dence  of  the  usage  and  custom  In  run- 
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niDg  logs  in  the  State  of  Afainr,  was  cases   by  other   railroad   companies 

in.competent.     "What    custom   and  wlioKe  usages  do  not  seem  to  be  uni- 

usage  laty  have  tolerated  or  sanctioned  form." 

in  Maine,  in  the  pariicular  manner  of  In   Stringfield   v.  Vivian,  63   Mich, 

the  running  o!  logs,  could  not  be  held  681,  the  court  said :  "  There  was  eri- 

blnding  in  JVetv  Hamfsiire,  un]e&s  it  dence    aimed    at   showing   that    JVev 

had  been  adopted  here  and  become  so  T'ori  wholesale  houses  had  a  custom  of 

general   as   to    be   known   and   estab-  retaining  dishonored  drafts  to  their 

llshed."  debtors  from  whom  thej  received  them. 

In  Coquard  r.  Bank  of  Kansas  City,  But  this  was  a  foreign  bill,  drawn  and 

11  Mo.  App,  361,  it  was  held  that  evi-  indorsed  in  Mickifrai.  and  payable  in 

dence  of  a  cuslom   among  brokers  of  Chicago.   It  is  difficult  to  see  how  A>ic 

one  place,  is   inadmissible   as   against  Terk  business  usages  could  applj  to 

the  defendant,  a  resident  of   another  such  an  instrument," 

place,  when  unaccompanied  bvan  offer  In  Meara  v.  Waptes,  i  Houst.  (Del.) 

to   show  that  the   latter  knei  of    the  j;8i,  the  Court  said:  "It  does  not  fol- 

GUStom  and  contracted  with  reference  low  that,  because  a  custom  or  u&age  Is 

to  it.  recognized  as  obligatory  in  Philadel- 

In   German -American    Jns.   Co.   t:  phiaor  New  York,  that  it  is  recognized 

Commercial  F.   Ins,  Co.,  91;  Ala.  469.  as  such  in  Baltimore  or  New  Orleana, 

it  was  held  that  a  custom  among  un-  or  has  any  force  or  effect  in  these  latter 

derwritera  In  New  York  Cilv  to  class  cities,     Tbc   custom   or  usage  in  one 

certain  stores  as  distinct  buifdings  for  state  may  not  be  the  same  in  another, 

purposes  of  insurance,  and   to  insure  The  states  of  the  Union,  in  regard  to 

them  severally  as  separate  risks,  is  not  commercial  purposes,  stand  in  the  rela- 

bindlngon  an  insurance  companj  dom-  tion   of   foreign   states   toward    each 

idled  in  Alabama,  without  proof  that  other,  so  that  a  custom  or  usage  in  one 

the  latter  had  knowledge  of  such  cus-  state  is  not  necessarllj-  binding  or  ob- 

tom  when  a  contract  was  made  with  ligatory  upon  persons  engaged  in  the 

another  company   for    reinsurance    In  same  trade  in  another  slate." 

that  city.  In  Mason  v.  Franklin  F.  Ins.  Co.,  u 

In  Byrne  v.  Massasait  Packing  Co.,  Gill  &  J.  (Md.)  468,  it  was  held  that  a 

137  Mass.  313,  which  was  an  action  for  policy  of  Insurance  against  fire,  upon  a 

the  breach  of  a  written  contract,  made  vessel    building  in  the  port  of  Balti- 

by  an  agent  of  the  defendant  in  an-  more,  and  for  a  spccilied  period,  is  not 

other  state  for  the  sale  of  goods  to  the  controlled  in  its  operation  by  proof  of 

plaintiff,  it  was  held  that  evidence  of  H  usage   in   other   ports   of    the   Union. 

custom  among  dealers  in  such  goods  Such  usage  could  not  be  considered  as 

in  Massttchiiselts  to  accept   or   reject  entering  mto  the  views  of  the  parlies  in 

contracts  made  by  their  selling  agents  the  present  contract. 

is  inadmissible,  in  the  absence  of  evi'  In  Natchei  Ins.   Co.  v.   Stanton,  a 

dence  that  such  a  custom  was  known  Smed.  &  M.  (Miss.)  340;  41   Am.  Dec. 

in  the  place  where  the  contract  was  591,  it  was  held  that  the  uEages  of  the 

made,or  that  any  notice  of  it  was  given  insurance  offices    at  New  Orleans, 

to  the  plaintllT.  LoHislana,  cannot  affect  the   insurance 

In  Plaice  v.  Allcock,  4  F.  &  F.  1074,  offices  at  Natchez,  Mississippi. 

it  was  held  that  in  order  to  prove  that  In     Parkhurst    f.    Gloucester    Mut 

a  particular  usage  exists  in  a  trade  car-  Fishing  Ins.  Co.,  100  Mass.  301 ;  I  Am. 

ried  on  at  A,  evidence  that  the  usage  Rep,  105 ;  97  Am.  Dec.  100,  it  was  held 

prevails  at  B  when  the  same  trade  is  that  a  usage  of  the  marine  underwriters 

carried  on,  is  admissible,  provided  B  Is  of  Boston  to  expressly  except  barratry 

in  the  vicinity  of  A,  and  there  is  an  in-  of  the   master   from   the   risks   which 

terchange  of  the  trade  in  question  be-  they   assume  on  any  vessel,  whenever 

tween  the  two  places.  the  assured  is  her  owner,  could  not  im- 

In  McMillan  II.  Michigan  Southern,  port  such  an  exception  by  implication 

etc.,  R,  Co.,   16  Mich.  112,  the  court  into  a  policy  of  marine  insurance  un- 

held  a   usage  irrelevant,   because   the  derwritten  at  Gloucester. 

proof  related  to  "  dealings  between  the  In  Cobb  -v.  Lime  Rock  F.,  etc.,  Ins. 

parties  to  this  suit  at  Detroit,  and  to  Co. ,58Me.  316,11  was  held  that  theusage 

usages   understood   by   the   plafntlifs  or  the  construction  given  to  particular 

there,  while  the  contracts  here  in  ques-  words  in  Boston,   Massachusetts,  will 

tlon  were  in  each  instance  made  with  not  affect  a  policy  of  insurance  upon  a 

conslgDora  at  a  distance,  and  in  moat  vessel   made  at  Rockland,  Maine,  con- 
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10.  VngM  When  tlw  Farti«t  An  Hot  in  the  Same  Trade. — There 
can  be  no  presumption  that  the  usages  of  a  particular  trade 
are  known  to  persons  not  in  that  trade.  Hence,  in  order  to  bind 
an  outsider,  his  knowledge  of  the  usage  of  the  particular  trade 
must  be  shown  ;  as  otherwise  the  usage  could  not  have  entered 
into  the  contract.* 

11.  Pnof  of  Knowledge  of  TTeage — a.  Question  for  Jury. — 
In  some  cases  it  is  difficult  to  prove  a  person's  knowledge  of  a 


taining  the 

"The  con; 
governed  by 

It  lo  mnAr  '' 


the    I 


le  words,  unleBs  a  ilmlli 


to  b«ve  had  notice  of  the  custom  at  the 

date  of  tlie  execution  of  the  contract. 
Walsh  V.  MisdEBippt  Transp.  Co..  52 
Mo.  434;  CoquHrd  I'.  Bank  of  Kansas 
City,  iJ  Mo.  App.  261. 

Again,  in  Long  i',  Armsby  Co.,  43 
Mo.  App.  153,  the  «ame  court  said : 
"  Evidence  showing  that  by  the  local 
usage  a  term  possesses  a  special  com- 
show  mercial  sense  is  inadmissible  when  both 
parties  to  the  contract  in  which  the 
■   of  the 


in   the   latter   place. 
of  a  policy  Is   to  be 
wofthe  place  where 
ft  is  made.'' 

In   Allen  v.  Lylef,  35  Miss.  513,  it 
WHS  held  that  where  the  inquiry  waa  as 
to  the  custom  of  merchants  in  a  partic- 
ular   place,  it    is   incompetent 
that  the  alleged  custom  doei 

not    exist    in    other    localil  ^ 

bence,  when  the  defense  relied  on  was  trade  or  kind  of  business.  In  such 
an  alleged  custom  of  merchants  In  case  there  is  no  presumption  that  both 
Cincinnati,  to  insure  all  goods  shipped  parties,  contracted  with  reference  to 
to  their  customers,  unle&s  otherwise  or-  such  local  usage  and  made  it  a  part  of 
dered.  it  was  incompetent  to  show  what  their  agreement.  There  is  a  distinction, 
custom  of  merchants  in  that    therefore,  between  .a  case  of  this  s 


term  is  employed  are  n< 
trade    or    kind    of   busi: 


respect  in  New  Orleans,  New  York 
etc.  "  The  custom  of  merchants  on  a 
particular  subject,  will  affect  such 
transactions  only  as  take  place  in  the 
locality  where  it  is  shown  toeiiit;  and 
hence,  when  a  duty  is  alleged  to  be  im. 
posed,  or  an  exemption  allowed,  by  the 
custom  of  merchants  in  reference  to  a 
particular  transaction,  the  custom  must 
be  shown  to  eiiat  in  the  place  where 
the  transaction  was  concluded." 

In  Anglesey  v.  Hatberton,  10  M.  & 
W.  iiS,  the  court  held  that  on  the 
question  as  to  the  existence  of  a  custom 
in  a  particular  manor,  evidence  of  a 
like  custom  in  an  adjoining  manor, 
though  within  the  s: 
leet,  is  not  admissible. 

In  Steamboat  Albatross  v.  Wayne,  16 
Ohio  513,  it  was  held  that  a  local  cus- 
tom at  Memplils  regulating  the  mode 
o(  delivering  goods  there,  is  not  bind- 
ing on  shippers  at  Cincinnati,  unless 
'  t  merchants   and  shippers 


ther 

In  Insurance  Co.  of  N.  A.  1 
HibernlB  Ins.  Co..  140  U.S.  565,11  wi 
beld  that  a  local  custom  cannot  affect 
contract  made  elsewhere. 

1,  In  Brown  v.  Strimple, 
App.  33S,  It  was  said  that  evidi 
custom  of  a  particular  class  is  inadmis' 


where  both  of  the  contracting 
parties  are  engaged  in  the  same  kind  of 
trade  or  business.  The  distinction  is 
noted  in  many  of  the  local  usage  cases." 
In  Keavy  v.  Thuett,  47  Minn.  a66, 
the  defendants  did  not  attempt  to  show 
an  understanding  or  custom  as  to  the 
use  of  the  terms  so  welt  established  and 
so  notorious  that  the  plaintiffs  ought  to 
have  known  them,  and,  perhaps  as  a 
consequence,  bound  thereby;  nor  did 
they  propose  to  show  a  special  under- 

the  terms  in  existence  among  persons 
engaged  in  a  different  line  ofbusiness, 
of  which  the  plaintiffs  had  knowledge, 
parish  and  The  offer  was  simply  to  show  a  usage  in 
the  livestock  trade,  of  which  the  plain- 
tiff, who  WHS  not  in  that  trade,  had  no 
knowledge.  The  usage  was  therefore 
rejected.  The  plaintiffs  were  not  dealers 
in  live  stock,  a  fact  which  seems  to 
have  been  overlooked  by  the  counsel 
when  undertaking  to  show  an  estab- 
lished custom  existing  among  that  class 

So  In  Van    Hoesen    v.    Cameron,   54 

Mich.  609,  it  was   held   that   a  custom 

among  horse   dealers  that  a  warranty 

Mo,     shall  not  extend  to  latent  defects,  can - 

ihown   to  affect  a  hor^  trade 

,an  who  was  not  accustomed  to 
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136,  M.  and  W.,  fruit  brokers  in  Lon-  trades  were  very  cloeel/  allied  to  each 
don,  being  employed  b^  F^  a  merchant  other.  All  broken  are  very  closelr 
in  London,  to  sell  for  him,  gave  him  the  connected  with  each  other;  they  all 
following  contract  note,  addressed  lo  deal  with  merchants,  and  with  much 
F. :  "  We  have  this  day  sold  for  your  the  same  merchants  in  the  general  way 
account  to  our  principal "  .  .  .  tons  of  business;  and  they  buy  and  k11. 
of  raisins.  (Signed)  "M.  and  W.,bro-  sometimea  fruit,  sometimes  wool,  and 
kers."  The  principal  having  accepted  sometimes  other  things.  And  it  struck 
part  of  the  raisins,  and  not  having  ac-  me  where  the  question  was,  Doe«  a 
cepted  the  rest,  F.  brought  an  action  on  broker  in  the  fruit  trade,  if  he  does  not 
the  contract  against  the  defendants  disclose  his  principarB  name,  Incur  a 
and  sought  to  make  them  personally  personal  liability  in  consequence?  That 
liable  by  the  custom  of  the  trade.  On  it  would  be  proper  evidence  tor  a  jury 
the  trial,  In  addition  to  evidence  of  a  to  consider  and  weigh  that  such  a  cu«- 
custom  in  the  London  fruit  trade  that  tom  existed  in  other  trades,  and  that  in 
if  brokers  did  not  give  the  names  of  those  other  trades  the  broker  did  incur 
their  principals  in  the  contract  ihev  a  personal  liability."  Mellor,  J-:  "I 
were  held  personally  liable,  although  am  of  the  same  opinion.  ...  1  can- 
they  contracted  as  brokers  for  a  prln-  not  help  thinking  that  the  evidence  was 
cipal,  they  offered  evidence  of  a  aim-  relevant  to  this  case,  and  admissible  on 
tlar  custom  In  the  London  colonial  the  ground  that,  showing,  as  it  did,  what 
market.  It  was  held  that  the  latter  was  the  custom  in  other  trades,  though 
was  also  admissible,  being  evidence  In  a  not  so  analogous,  no  doubt,  to  the  tr^e 
atmtlar  trade  in  the  same  place,  and  as  in  question,  as  was  the  trade  In  Noble  v. 
tending  to  corroborate  the  evidence  as  Kennoway,  3  Doug.  510,  it  tended  to 
to  the  existence  of  such  a  custom  In  the  show  the  probability,  (hat  in  the  fmil 
fruit  trade.  Cockburn,  C.  J.,  said  :  "I  trade  as  well  as  in  the  colonial  trade 
own  I  entertain  somewhat  more  doubt  the  broker  did,  under  given  circum- 
as  to  the  admissibility  of  evidence  of  a  stances,  undertake  a  similar  responsl- 
similar  custom  in  other  trades  than  bility."  And  see  also  Falkner  v.  Earle, 
the  particular  trade  which  was  the  sub-  3  B.  &  S.  360;  Milward  -v.  HIbbert,3 
ject-matter  of  this  contract.  Th la  case  a  B.  lao;  43  E.  C.  L,  659;  Plaice  v. 
■eems  to  me  to  go  further  than  the  case  Allcock,  4  F,  &  F.  1074. 
of  Noble  V.  Kennoway,  2  Doug,  jio.  In  Harris  i/. Tumbrldgc,83 N.  Y.ga; 
which  related  to  the  admissibility  of  3S  Am.  Rep.  198,  it  wassaid  that  a  cus- 
evidence  of  custom  in  the  trade  of  tom  or  usageTn  abusiness  will  notbind 
A'ew/oBiiii/iiBi/asapplicableto  thecus-  the  parties  to  a  contract,  unless  It  ap- 
tom  of  the  trade  in  Labrador.  L,ab-  pears  that  they  had  knowledge  of  its 
rader  had  been  recently  annexed  to  existence,  or  that  it  is  so  general  that 
Ntvifoundland  and  the  trade  in  each  they  must  be  presumed  to  have  con- 
was  of  the  same  description,  it  being  a  tracted  with  reference  to  it. 
trade  that  related  to  fishing.  By  the  In  Martin  v.  Maynard,  16  N,  H.  165, 
terms  of  the  contract  (a  policy  of  insur-  it  was  said  that  a  usage  of  a  particular 
ance),  the  ship  was  to  be  at  liberty  to  trade  could  not  be  given  in  evidence 
call  at  Neivfoundland,  and  it  might  be  to  show  the  true  construction  of  a  con- 
fairly  inferred  by  the  persons  entering  tract,  unless  It  was  further  shown  that 
into  a  contract  with  reference  to  the  the  party  to  be  affected  by   the  usage 

trade  of  Labrador  that  what  was  the  was  con  v '     '■"-  ■■  -     •-     

custom  of  the  trade  of  Newfotindland  chargeab 
would  extend  to  the  trade  of  Labrador.        In  Moore  i'.  Michigan  Cent.  R.  Co., 

But  this  case  goes  further.  ...  If  there  3  Mich.  33,  it  did  not  appear  from  the 

exists  a  custom  lo  the  effect  that  the  facts  found,  nor  from  anything  of  rec- 

agent  makes  himself  liable,  under  given  ord,  that  the  plaintiffs  had  anyknowl- 

circumstances,  In  a  large  and  extensive  edge  of  the  particular  manner  in  which 

trade,  like  the  colonial  trade,  it  makes  it  the  defendant  company  transacted  its 

more  probable  that  in  the  fruit  trade  in  business.    '*  If  the  defendants  seek  10 

theMedlterrancan,  or  elsewhere,  asim-  modify    this   contract    by    a    custom, 

ilarcustom  would  obtain.   .   .    .    There  they  must  show  that  both  parties  acted 

li  no  doubt  that  it  would  be  useful  In  in  reference  to  it.     It  is  analogous  to 

elticidating  the  truth;   and,  therefore,  those   cases   where   a    party    seeks  to 

on  general   principles,  I  think  the  evi-  avoid   an  implied   legal   obligation  by 

dence  was  admissible."     Blackburn,  J.;  a  particular  usage  or  custom.    To  do 

■*  What  was  proved  was  tliis :  that  the  that  so  as  to  make  the  general  law 
7B0 
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usage.  If  there  is  any  evidence  of  the  existence  of  knowledge, 
the  jury  must  pass  upon  its  weight  and  decide  whether  the  party 
did,  in  fact,  know  of  the  usage.* 

b.  Previous  Course  of  Dealing. — In  such  cases  the  pre- 
vious course  of  dealing  between  the  parties  is  very  material,  and 
may  often  clearly  show  knowledge  of  the  usage,  even  in  the  face 
of  a  denial  of  such  knowledge  by  the  party  sought  to  be  chatged.' 

jield  to  a  particular  one.  It  Is  essential  busiaees  there,  and  that  he  frequently 

that  he  should  not  onlj  show  the  psr-  paid  notei  there,  wai  sufficient  proof 

tlcular  custom  and  usage  to  exist,  but  of  his  beln^'conversant  with  the  usage 

he  should  show  enough  to  warrant  the  of  the  bank  to  give  notice  to  promisors 

presumption  that  both  parties  acted  in  to  paj  at  the  bank,  instead  of  sending 

reference  to  it."  the  notes  to  them  and  demanding  paj- 

In  German -American  Ins.  Co.  11.  ment. 
Commercial  F.  Ins.  Co.,  95  Ala.  469,  In  Horan  v.  Strachan,  86  Ga.  408; 
the  court  said  :  "  Proof  of  local  usages  ii  Am.  St.  Rep.  471,  It  was  held  that 
will  not  raise  up  a  presumption  of  a  where,  as  In  that  case,  iipon  taking 
knowledge  of  their  existence  on  the  part  charge  of  the  vessel,  the  shipping  firm 
of  one  engaged  generallj  in  the  business  informs  the  master  that,  bj  the  custom 
to  which  they  pertain  in  a  certain  city,  of  the  port,  custody,  commission,  and 
at  least  where  the  domicile  of  a  party  attendance  fees  are  chained  in  such 
sought  to  be  charged  is  elsewhere ;  or,  cases,  and  the  master  makes  no  pro- 
in  other  words,  that.  In  order  to  create  teat,  it  cannot  be  said  that  the  master 
even  a^ri'niiij'*aci>  presumption  that  a  was  ignorant  of  the  custom  when  he 
party  has  knowledge  of  a  usage  inci-  made  the  contract, 
dent  to  a  particular  business  about  In  Mott  v.  Hall,  41  Ga^  117, the  court 
which  he  Is  engaged,  the  usage  must  said  ;  "  If,  as  the  witness  stated,  it  had 
tie  shown  to  l>e  a  general  one  In  that  been  the  universal  practice  for  thirty 
business,  in  such  sort  as  that  it  would  years  for  clerks  to  make  notes  for  nec- 
be  unreasonable  to  suppose  he  was  essary  expenses,  and  to  make  con- 
Ignorant  of  it."  tracts  by  direction  or  authority  of  the 

In  Isaksson  v.  Williams,  26  Fed.  captain  for  building  orrepair  accounts, 
Rep.  643,  the  court  said  ;  "If  a  usage  we  think  the  owners  of  this  boat  are 
is  general,  both  parties  are  presumed  presumed  to  have  had  knowledge  of 
toknow  it  and  to  contract  in  refer-  that  custom,  and  to  have  given  the 
ence  to  it.  If  it  is  special,  and  confined  clerk  of  their  lioat,  by  implication,  au- 
to a  particular  business,  or  has  refer-  thority  to  make  such  contracts  as  were 
ence  to  8  particular  port  only,  there  is  universally  made  by  other  clerks  of 
no  such  presumption  ;  and  it  is  mani-  other  boats  running  on  the  same  river." 
lest  that  it  would  be  unjust  to  admit  it  In  Walsh  v.  Frank,  19  Ark.  270,  it 
in  order  to  restrict  the  natural  meaning  was  held  that  when  a  special  custom 
of  a  written  contract,  except  upon  proof  at  the  place  of  shipment,  different  from 
that  both  parties  were  aware  of  the  par-  the  general  custom,  is  proved ;  and  the 
ticular  uaage  and  intended  to  be  gov-  question  is,  whether  the  purchaser  had 
erned  by  it.  Even  if,  as  respectsa  spe-  knowledge  of  the  special  custom,  and 
dal  custom  in  a  particular  trade,  or  contracted  in  reference  to  it,  the  pre- 
l>etween  particular  ports,  there  is  a  vious  course  of  dealing  between  the 
presumption  that  parties  who  are  en-  same  parties — such  as  the  order,  ship- 
gaged  in  that  trade  contract  in  refer-  ment  and  receipt  of  several  invoices  of 
ence  to  the  particular  custom,  thU  goods,  without  any  charge  for  insur- 
presumption  is  at  best  but  a  prima  ance — issufficient  evidence  from  which 
facie  o^c,  liable  to  be  rebutted  by  proof  the  jury  may  infer  knowledge  of  the 
that    It    was    unknown    to    the   party  special  custom. 

■gainstwhom  it  is  set  up;  and, on  that  Bnnlen  of  Proof. — The  burdenof  proof 

being  proved,  no  weight   ought   to  be  is  upon  a  party  to  a  contract,  seeking  to 

given  to  it."  avoid  being  bound  by  a  notorious  and 

1.  Compare  supra,  this  title,  Proof  uniform  usage  to  show  his  ignorance 

of  Utagrs.  In  Shove  v.  Wiley,  18  Pick,  of  it.     Robertson  v.  National  S.  S.  Co., 

(Mass.)  J58,  It  was  held  that  evidence  139  N.  Y.  416. 

that  the  Indorser  of  a  note  was  Ire-  i.  In   1    Parsons   on    Contracts,   pt. 

qoently  «t  a  certain  bank,  transacting  II,   4   9,    p.    544,   the    point    is    well 
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12.  When  Knowledge  Is  FreBomed. — There  are  various  instances 
in  which  it  has  been  held  that  knowledge  of  a  usage  will  be  im- 
puted to  a  party,  although  he  may  not,  in  fact,  have  actually  been 
informed  of  it.* 

This  is,  of  course,  the  rule  with  regard  to  the  general  customs 
or  principles  of  the  common  law,  which  are  presumed  to  be 
known  of  all  men.  But  some  of  the  cases  go  to  the  extent  of 
holding  that  persons  in  a  particular  trade,  are  charged  with  no- 
.  tice  of  all  the  usages  prevailing  in  that  trade,  and  cannot  be 
heard  to  deny  that  they  had  no  knowledge  of  such  usages.  In  the 
insurance  business,  for  example,  it  is  settled  that  insurance  com- 
panics  are  bound  to  inform  themselves  of  the  usages  of  the  par> 
ticular  business  insured,  and  that  there  is  a  conclusive  presump- 
tion of  such  knowledge.* 

It  cannot  be  laid  down  as  an  established  rule  of  law,  that  this 

expressedatidillustrated:  "  AsBgeneml  usage,  and  will  the  law  presume  his 
rule,  the  knowledge  of  a  custom  must  knowledge  of  it  ?  The  argument  WM, 
be  brought  home  to  a  partj  who  is  to  that  he  was  placed  in  &  situation  to 
be  affected  \>y  it.  But  if  it  be  shown  know,  and  was  therefore  presumed  to 
that  the  customisancient, very  general  know.  There  are  usages  analogousto 
and  well  known,  it  will  often  be  a  pre-  this,  which  have  been  resorted  to  In  the 
sumption  of  law  that  the  partj  had  interpretation  of  contracts,  where  it  will 
knowledge  of  it;  although,  if  the  cus-  be  found  from  the  authorities,  the  party 
torn  appeared  to  be  more  recent,  and  has  been  deemed  to  be  bound  without 
le«a  generally  known,  it  might  be  personal  or  Bpecial  knowledge.  Such, 
necessary  to  establish  by  independent  among  others,  is  the  case  of  Noble  v. 
proof  the  knowledge  of  thiscustomby  Kennoway,  i  Doug,  511,  where  the 
the  party.  And  one  of  the  most  com'  distinguished  judge,  who  pronounced 
mon  grounds  for  inferring  knowledge  the  opinion  of  the  court  on  the  con- 
in  the  parties,  is  the  fact  of  their  pre-  struction  to  be  given  to  a  policy  of  in- 
vious  similar  dealings  with  each  other,  surance,  said  :  "  Every  underwriter  U 
The  custom  might  he  so  perfectly  as-  presumed  lo  be  acquainted  with  the 
certained  and  universal,  that  the  practice  of  the  trade  he  insures,  and 
parly's  actual  ignorance  could  not  be  that,  whether  it  is  recently  established 
given  in  proof,  nor  assist  him  in  resist-  or  not.  If  he  does  not  know  it,  he 
ing  a  custom.  If  one  sold  goods,  and  ought  to  inform  himself;  it  is  no  matter 
the  buyer,  being  sued  for  the  price,  de-  if  the  usage  has  only  been  for  a  year," 
fended  on  the  ground  of  a  custom  of  See  sufra,  this  title,  KnoiuUdga  May 
three  months'  credit,  the  jury  might  Bt  Actual  or  Presumttive. 
b«  instructed  that  the  defense  was  not  2.  In  Fulton  Ins.  Co.  v.  Milner,  33 
made  out,  unless  they  could  not  only  Ala.43o,it  washeld  that  theinsurerwill 
infer  from  the  evidence  the  existence  of  not  be  allowed  to  repudiate  a  custom 
the  custom,  but  a  knowledge  of  it  by  in  reference  to  which  he  is  presumed 
the  plaintilf.  But  if  the  buyer  had  to  have  contracted,  and  under  which 
given  a  negotiable  note  at  three  the  Insured  had  a  right  to  expect  that 
months,  no  ignorance  of  the  seller  his  loss,  if  any  occurred  against  which 
would  enable  him  to  demand  payment  he  was  protected  by  the  terms  of  the 
without  grace,  even  where  the  days  of  policy,  would  be  adjusted  and  settled, 
grace  were  not  given  bj'  statute."  "To  give  validity  to  a  usage  of  this 
1.  In  Bank  of  Columbia  v.  Fitzhugh,  kind,  it  is  not  necessary  that  it  should 
I  Har,  &  G.  (Md.)  339,  the  usage  was  to  extend  to  the  whole  state ;  if  it  is  gen- 
present  negotiable  paper  for  payment  erally  known  and  acted  upon  in  the 
on  the  fourth  instead  of  the  third  day  of  port,  city  or  town  in  which  the  policy 
grace,  Fiizhugh  indorsed  certain  paper  la  given,  it  will  be  sufficient.  In  thb 
made  negotiable  at  the  bank.  The  case,  the  usage  is  shown  to  be  not  only 
court  held  that  he  was  a  dealer  with  general,  but  universal,  both  with  in- 
the  bank  and  said  that  the  next  inquiry  surers  and  insured  in  the  city  of  Mo- 
was,  Is  he  bound  to  take  notice  of  the  bile.  And  as  the  parties  do  business  in 
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that  citT,  and  th[!i  policy   was  effected  a  part  of  the  exiiting  law,  and  is  to  be 

there,  tnev   most  be  presumed  to  have  noticed    ex    officio    by   the    courts    of 

known   of   its   existence,  and  to  have  3"^"*^^  I   t"''   "  particular   usage  has  a 

contracted  In   reference  to  tt."  circumscribed  and  limited  application, 

In  Howard  v.  Great    Western    Ins.  and  must   be  supported   by  proof. 

Co.,  log  Mass.  384,  it  was  said  that,  "  In  Where  it  U  well  eMabllEhed,  it  Is  asob- 

contracts  of   a   commercial   nature,  a  ligatorv  on  the  objects  of  its  operation 

reference  usage   is  implied,     Clark  v.  as  the  general  law."     Bank  of  Colum- 

Untted  F.,  etc.,  Ins.  Co.,  7  Mass.  369;  j  bia  -u.  Fitzhugh,  1  Har.  &  G.  (Md.)  248. 

Am.   Dec.  ,;o.     When  the  meaning  of  Unless  it   is   of  such   great    notoriety 

a  word,  used  to  designate  an  article  of  that  knowledge  and  adoption  of  it  may 

trade,  is  to  be  fixed  by  proof  of  mer-  be  pre&umed,  it  must  be  proved  to  l>e 

cantile  usage,  it  may  be  by  the  usage  known  to  the  party  whose   contract  is 

of  the  trade  among  merchants  dealing  to  be  brought  within  Its  operation.     la 

particularly    in   that  article.     Under-  Bank  of  Columbia  v.  Fitzhugh,  i  Har. 

writers  insuring  bv  certain  words  are  &  G.  (Md.)  339,  on  the  proof  in  the 

bound  to  know   the  mercantile  mean-  cate  showing  an  established   and  noto- 

Ing  of   the   words,    and    are    liable  rious  usage  of  the  banks  in  the /?ii/riVf 

according  to  that  meaning.     Astor  r.  o/Co/iim*ia,loaUowfourdayBof  grace 

Union    Ins.    Co.,  7  Cow.    (N.    Y.)  on  promissory  notes,   it  was  held  that 

iOl.     The   presumption   is,   that  they  where  a  parly  indorsed   a  note  for  the 

mean  to  deal  according  to  the  general  purpose  ofbeing  discounted  at  one  of 

usage,  if  any  exists,  in   relation  to  the  these  banks  he  must  be  presumed  to 

subject-matter.     It  may  be   local,  but  know  the  usage,  and  that  his  contract 

must  be   in  force  among   persons  en-  must  be  considered  as  made  in  refer- 

gaged  in  the  trade."  ence  to  it,  and   not  under  the  eeneral 

In  Vallance  v.  Dewar,  i   Camp.  503,  law  which  allowed  three  days  of  grace. 

Ihe  action  whs  upon  a  policy,  and  in  In  Powell  v.  Bradlee,  9  Gill  &  J.  (Md.; 

E' 'ing  it  an  interpretation,  Lord  Elien-  277,  this  court  approved  of  a  ruling 
rough  adjudged,  that  a  usage  which  which  left  it  to  the  jury  to  find  the  fact 
was  notorious  must  be  presumed  to  be  of  usage,  and  to  decide  whether  the 
equally  within  the  knowledge  of  both  delivery  of  certain  goods  had  been 
parties  ;  and  if  a  usage  be  general,  made  in  reference  to  It.  An(tin  regard 
though  not  unirorm,  the  underwriters  to  the  custom  set  up  in  Burroughs  v. 
are  bound  to  take  notice  of  it.  Langley,  10  Md.  i^Oi  a  similar  opinion 
In  Merchants'  Mut.  Ins.  Co.  «.  Wil-  was  given.  In  M'erchants'  Mut.  Ins. 
•on,  3  Md.  217,  it  was  held  that  a  usage  Co.  -v.  Wilson,  a  Md.  241,  It  was  said  : 
of  universal  prevalence  becomes  a  part  "  The  proposition  that  a  usage  must  be 
of  the  existing  law,  and  is  to  be  noticed  general  in  order  to  bind  the  parties,  re- 
el eficio  by  courts  of  justice;  but  a  fcrs  exclusively  to  the  cases  in  which 
particular  usage  must  be  supported  by  the  knowledge  of  the  parties  and  their 
proof,  and  wtere  well  established  it  is  intention  to  adopt  the  usage,  are  in- 
as  obligatory  as  the  general  law,  ferred  merely  from  the  fact  of  its  exist- 
Where  a  particular  usage  is  presumed  ence;  but  when  their  knowledge  or  In- 
to be  in  the  knowledge  of  the  party,  it  tentions  are  established  by  other  direct 
enters  into  the  contract  and  becomes  or  circumstantial  proof,  tbelr  contract 
part  of  it,  and  must  be  regarded  in  tlie  will  be  governed  by  the  usage,  how- 
mterpretation  of  it.  The  proposition  ever  local  or  partial,  in  reference  to 
that  a  usage  must  be  general  in  order  which  It  is  proved  or  presumed  to  have 
to  bind  the  parties,  applies  exclusively  been  made." 

to  cases  wliere  the  knowledge  of  the  In   Lyon  ti.  George,  44  Md.  295,  L. 

parties   and   their  Intention   to   adopt  &t   S.,  appellants,  employed   G.,  appel- 

the  usage  are  interred  merely  from  the  lee,  as  agent  to  sell  their  glassware  in 

fact   of  iU  existence,  but  when   their  Baltimore    City  and    the   District  of 

knowledge  or  Intentions  are  established  Columbia     The  suit  was  for  commis- 

by  other  direct  or  circumstantial  proof,  sions  alleged  to  be  due  lo  G.    It  was  ad- 

thelr  contract  will  be  governed   by  the  mitted  that  the  rate  of  commission  to 

usage,  however  local  or  partial,  in  ref-  beallowedwas fivepercent.but  theap- 

erence  to  which  it  is  proved  or  pre-  pellants  claimed  that  this  was  charge- 

sumed  to  have  been  made.  able  only  on   goods  ordered  through 

Otbar  Oaaal. — Id  Patterson  v.  Crow-  the  appellee  or  sold  by  him,  while  he 

ther,  70  Md.   114,  the  court  said:  "A  Insisted,  that  he  was  also  to  be  entitled 

usage  of  universal  prevalence  becomes  to  a  commission  on  all  goods  sold  by 
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conclusive  presumption  extends  to  any  other  business  than  that 
of  insurance.     But  in  the  various  trades  there  is  a  prima  facie 

presumption  of   knowledge  on  the    part   of    those   engaged  in 
the  trade,  of  such  usages  as  prevail  in  it.*     Where   the  us^e  is 

them   in   the  territory  of  his  agency,  simply  aa  >uch,   must  be  established, 

whether   through   iiis  Intervention  or  general,  and  uniform,  as  applicable  to 

not    To  sustain  his  claim,  the  appellee  the  particular  buEiness  with  reference 

offered  proof  that  he  was  the  sole  agent  to  which  it  is  sought  to  be  set  up.     It 

of  the  appellants  In  the  citj  of  Baiti-  must  be  the  mode  in  which  per«ons  in 

more  and   the  District  of  Columbia;  that  Hoe  do  their  business,  so  that  the 

Uiat  he  had  made  sales  of  their  goods  law    will    presume   knowledge   o(   it. 

to  severai  dealers  in  those  places,  and  Porter  v.  Hills,  114  Mass.  106;  Trott 

that  commissions    had   been   allowed  v.  Wood,  i  Gall.  (U.  S.)  443;  Dodge 

and  paid  by  them  to  the  agent,  who  v.  Favor,  15  Gray  (Mess.)  Si;  Hall  v. 

Immediately  preceded  him  in  their  em-  State,  48  Ga.  607." 

ployment,  upon  all  their  glassware  1.  In  Munn  v.  Burch,  35  111.  35,  it 
sold  in  the  territory  of  his  agency,  was  said  that  such  customs  as  are  unl- 
whether  the  order  went  directly  from  versally  known  to  exist,  enter  Into,  and 
him  or  not.  He  then  offered  to  prove  form  a  part  of  every  contract  to  which 
that  there  was  a  uniform  custom  and  they  are  applicable,  although  not  men- 
usage,  among  manufacturers  of  glass-  tioned  nor  alluded  to  in  the  contract, 
ware,  to  allow  their  local  agents  com-  and  the  courts  will  take  judicial  notice 
missions  both  upon  goods  ordered  dl-  without  proof,  of  a  custom  which  is  so 
rectly  through  such  agents,  and  upon  universal  and  of  such  antiquity  that  all 
goods  ordered  by  buyers,  living  In  the  men  must  be  presumed  I0  know  It. 
lerritoryof  the  agent, directly  from  the  "Of  this  character,  is  the  custom  o( 
manufacturer.  The  court  said:  "The  banks  to  allow  their  depositors  to  with- 
objection  to  the  admissibility  of  the  draw  their  funds  in  parcels.  Courts 
evidence,  that  Its  ofTer  was  not  ac-  will  not  pretend  to  be  more  Ignorant 
companiejJ  with  an  offer  to  prove  that  than  the  rest  of  mankind,  but  will 
the  usage  was  known  to  the  ptalntlfTs  recognize  and  act  upon  it.  The  general 
cannot  be  sustained.  The  defendant  rule  is,  that  the  creditor  cannot  divide 
was  under  no  legal  obligation  to  offer  up  his  demand  against  the  debtor  and 
such  proof.  The  contract  was  entered  require  the  latter  to  pay  it  in  parcels, 
into  with  a  member  of  the  plaintiff's  But  everybody  knows,  and  the  courts 
firm,  since  dead,  and  the  knowledge  of  no  less  than  commercial  men,  that  an 
the  usage,  on  his  part,  when  the  agree-  exception  to  this  rule  exists  as  to  de- 
ment to  employ  the  defendant  as  agent  posits  in  banks.  It  has  been  so  long 
was  made,  will  be  presumed  in  law.  and  so  universal  a  custom  with  baakera 
This  doctrine  is  so  strongly  recognized  to  receive  deposits  from  time  to  time, 
in  the  case  of  the  Bank  of  Columbia  as  the  convenience  of  the  depositor 
V.  FItzhugh.  I  Har.  &  G.  (Md.)  248,  may  require,  and  to  allow  him  to  draw 
that  it  may  now  be  considered  a  set-  out  his  funds  on  checks,  in  parcels,  in 
tied  question  in  this  state,  and  it  is  un-  such  sums  as  he  sees  fit,  that  the  mere 
necessary  to  refer  to  other  cases  in  fact  of  opening  a  deposit  account  with 
support  of  it."  a  banker  implies  a  contract  on  the  part 
In  Lowe  v.  Lehman,  15  Ohio  St.  179,  of  the  banker,  to  allow  the  depositor  to 
the  court  said :  "  It  is  not  error,  in  withdraw  his  deposits  in  parcels." 
such  case,  to  instruct  the  jury,  that  if  In  Burnham  v.  Boston  Marine  Ins. 
they  &nd  such  custo'm  to  have  been  Co.,  139  Mass.  399,  it  was  said:  "Us- 
certain,  uniform,  and  generally  ac-  age  is  a  fact ;  and,  if  It  is  a  particular 
quiesced  in,  in  the  city  where  the  usage,  it  mutt  be  known  to  the  parties, 
parties  resided,  and  where  they  made  and,  if  a  general  usage,  it  must  be  so 
the  contract,  they  may  Interpret  the  well  established  and  known  that  Jt 
"'it  of^th                     ■                ■             


n  the  light  of^  the  custom,  al-     must  be  considered  that  partiei 

though  the  custom  was  of  only  seven  ably  well  acquainted  with  the  trade  or 

years'standing,  and  although  the  plain-  business  either  knew  it,  or  ought  to 

tiff  had   not   actual   notice   of  Its  ex-  have  known  it." 

iitence."  In    Hardeman    v.   English,  79    Ga. 

i_  .            _    n_    J    ._  ».,..  3S7,  It  was  held  that  to  makeproofof 
a  custom  as  such   proper  testimony,  it 
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general,  in  the  technical  sense,  this  presumption  is  certainly  a  rea< 
sonable  one.  The  cases  in  the  notes  illustrate  the  principle  in  a 
practical  way  and  reference  should  also  bemade  to  the  paragraphs 
stating  the  rule  that  a  usage  should  be  general.' 

XL  A  TTbasx    Him  Bl  SXABOVABLB — 1.  In  Oeneral. — A  usage 

■hould  appear  bj  the  proof   itself  that  custom,  of  which  the  plaintiff  would  be 

such  custom  Is  a  general  one,   and  that  presumed    to    have   knowledge.      The 

it  ia   so   well  known   and  recognized  plaintiff  contended  that,"  Evidence  of  a 

within  tbe  sphere  of  its  operation,  as  particular  custom  is  inadmissible  wlth- 

tobeusuallj   considered  r  part  of  all  out  proof  of  actual  knowledge  of  it  hj 

contracts  made  in  that  particular  local-  the  partj  to  be  affected      This  leads  to 

ilj,  to  bnsiness  transactions  to   which  an  inqulrj  as  to  the  character  of  the 

sucb  custom  relates.     "  A  custom,  for  usage  in  question.    And  however  difH- 

instance,  which  was  observed  and  prac-  cult  It  may  sometimes  be  to  distinguish 

tlsed  Id  the  usual  course  of  their  deal-  between  the  two  kinds,  the  usage  relied 

ings  by   all  warehousemen  in  tbe  cit^  upon  in  this  case  is  undoubtedly  of  the 

of  Macon,  and  which  was'well  known  class   of    general    customs.     It   Is  de- 

and  understood   generally  bjr   persons  scribed  as  such  in  the  notice.     It  per- 

sending  cotton  to  such  warehousemen,  tains  to  a  very  Important  kind  of  busi- 

would  be  one  of  which  proof  could  be  ness,  employing  many  persons,  existing 

properly  introduced  on  a  trial  of  this  over    a  large   extent  of  countr]-.  and 

kind.   But  evidence  of  the  alleged  cua-  centering   in   the  city   of  New   York, 

lorn  of  a  particular   Brm  in  lis  deal-  Various   cases  have  come  before  this 

ings   with  its   own   customers   should  court  wherein  a  custoni  has  been  held 

not  primarily  be  allowed,"  to  be  binding  on  a  party  without  actual 

1.  In    Herring    v.   Skaggs,  73  Ala,  notice,  and  In  none  has  the  usage  been 

446,  it  was  held  that  a  custom  from  more  palpably  a  general   one  than   in 

which  the  authority  to  make  warranty  the  present  Instance," 

or  representation  may  be  implied,  must  In  Ocean  Steamship  Co.  v,  McAI- 

be  a  usage  of  sellers,  so  well   settled,  pin,  69  Ga.  437,  it  was  held  that  the 

notorious,  and  continuous,  as  to  raise  a  custom  of  a  business  or  trade  Is  binding 

(air  presumption  that  it  was  known  to  when  it  is  of  such  universal  practice 

the    buyer   and  seller,  and  that  sales  that  It  becomes  by  implication  a  part 

were  made  in  reference  to  it.  of  the  contract.     To  render  a  custom 

In  Boyd  f.  Graham,  5  Mo.  App.  403.  thus  binding,  It  Is  not  necessary  to 
it  was  held  that  to  support  a  recovery  show  that  it  "  was  in  the  minds  of  both 
on  the  ground  of  negligence  in  failing  parties,"  before  it  becomes  a  part  of 
to  comply  with  an  alleged  business  tbe  contract.  Tbe  custom,  as  testified 
custom,  it  must  appear  that  the  custom  to  by  the  defendant's  witnesses,  was  in 
was  general  and  well  established,  so  as  substance,  that  carriers.  In  considera- 
te raise  a  presumption  that  the  de-  tlonof  the  low  rate  of  freight,  were  not 
fendant  knew  It,  or  that  he  had  actual  responsible  tor  the  condition  or  quality 
knowledge  of  It.  of  perishable   articles  on  arrival,  but 

In  Sturees  v,  Buckley,  32   Coon.   18,  that   the  custom  did   not  restrict  the 

the  defendant  was  engaged  In  the  busi-  carrier's  liability  for  negligence.    Tbe 

ness  of  forwarding  farmers' produce  by  plaintiff  testified  that   he   knew  of  no 

a  railroad  running  into  New  York,  and  usage  of  the  port  as  to  the  liability  of 

selling  it  on  commission.     He  took  of  common  carriers  for   vegetables,  and 

the  plaintiff  a  quantity  of  cider  In  bar-  shipped   the  peas  in  contemplation  of 

rels,   disposed  of  It  with   the   barrels,  no   such   usage.     The  addition  to  the 

and    returned    other   barrels   equal  in  charge   requested  In   this  case  to  the 

number  and  value.    These  the  plaititifF  ciTect  that  the  custom  must  have  been 

refused  to  receive  and  brought  trover  in  the  minds  of  both  parties,  "  would 

for  the  original  ones.     It  was  held  that  import  that  this  presumption  could  not 

a  custom  existing  among  forwarders  of  arise,  unless  at  the  time  of  making  the 

E reduce,  by  that  and  other  roads  and  shipment,  the  custom  or  usage  was  In 

y  vessels  to  New  York,  of  leaving  the  the  minds  of  t>oth  the  shipper  and  the 

barrels  with  their  contents   in    such  carrier;  Indeed,  this  charge  asserts  that 

case,  and  returning  other  barrels  equal  it  must  be  in  the  minds  of  both  the  par.- 

in   number  and  value,  was  a  general  ties  before  it  can  be  deemed  a  part  of 
7«5 


^aovGoOt^lc 


A  vmf  Muit  St       USAGES  AND  CUSTOMS. 

must  be  reasonable ;  *  otherwise  it  is  void.  But  instead  of  saying 
that  a  usage  must  be  reasonable,  it  is  more  accurate  to  say  that 
it  must  not  be  unreasonable.*  Usages  are  presumed  to  be  rea- 
sonable. A  usage  is  therefore  good,  unless  it  is  shown  to  be  bad.' 
In  considering  a  usage,  the  courts  do  not  so  much  determine 
whether  it  is  supported  by  satisfactory  grounds,  as  whether  it  is 
necessarily  unreasonable.  If  the  usage  is  not  actually  unreason- 
able, it  is  reasonable.  A  person  asserting  a  usage  need  not  assign 
good  reasons  for  its  existence ;  it  is  enough  if  it  cannot  be  shown 
to  be  unreasonable.  In  other  words,  the  question  to  be  decided 
in  a  particular  case  is  not  whether  the  usage  is  reasonable,  but 
whether  it  is  unreasonable.* 

the   contract.     This  qualification  de-  %  Rich.  (S.  Car.)   331;  45  Am.   Dec. 

Btroys  the  implication  which  the  law  77:,   it   is   said   of    a    general  usage  : 

raises,  that  a  universal  custom  enters  "  Proof  of  a  general  custom  furnishes 

into  and  forms  a  part  of  the  contract."  a  strong  reason  why  we  should  regard 

1.  It  must  be  reasonable,  not  against  it  as  reasonable.     It  must  be  sanctioned 

the  Mw  or  public  pollcj,  nor  opposed  to  by  general  concurrence  in  its  use  for 

any  express  term  of  the  contract,  and  several    years   before   it  can   be  said 

must  be  so  general  and  well  known  as  legally  to  exist.     From  proof  of  it  as 

to  justify   the   presumption   that   the  the  general  custom  of  the  trade  we  are 

parties  knew  of  it  and  contracted  in  bound, at  least /rima/ai-i'fl,  toconclude 

reference  to    it.      Bu^rck  v.  Schwing,  that  it  is  reasonable. '' 

(Ala.  1894),  14  So,  Rep.  48.  In  MuUiner  tj.  Branson,  14  111.  App. 

I.  I  Bl.  Com.  77.  355,   the   court   said:    "In   regard  to 

S.  Indeed  some  judges  have  thought  usages  of  trade,  men  engaged  iit  any 

that  no  unreasonable  usages  could  grow  particular  line  of  business  are  gener- 

up   in    modern   times.  ally  as  capable  of  exercising  an  intelli- 

In  Baxters.  Rodman,  3  Pick.  (Mass.)  gent  judgment  as  to  what  is  reasonable 

435,  it  was    said    in    reference    to    a  in   the    manner  of    transacting   their 

usage  in  the  whaling  trade  :   "  Perhaps  business    among    themselves,    as    are 

there  could   be  no   better  evidence  of  courts  and  juries  ;  and  if  a  well-eetab- 

the  reasonableness   of  a  custom  than  lished  usage  is  found  to  exist  among 

its   antiquity  and    uninterrupted  prev-  them,  it  ought  not  to  be  rejected  as  un- 

alence.     This  is  a  custom  coeval  with  reasonable    without  full   inquiry   into 

the  trade  in  which  it  is  made."  the    reasons    upon    which    it    rests." 

In  McMasters   v.   Pennsylvania   R.  Similar  expressions  are  foundinother 

Co.,  69  Pa.  St.  376 ;  8  Am.  Rep.  164,  it  cases. 

was    thought    that  [t  was    not   likely  In  Crocker  t.  People's  Mut.  F.  Ins. 

that  any  unreasonable  practice  would  Co.,  8  Cush.  (Mass.)  79,  it  was  said: 

grow  into  a  usage.  "  If  it  is  done  in  the  manner  in  which 

In   Barksdaie   v.  Brown,  i    Nott  &  men  of  ordinary  care  and  skill,  in  sim- 

M.  (S.  Car.)  517;  g  Am.  Dec.  720,  the  ilar   departments,   manage  their  own 

court  said:   "We  frequently  say  that  alTairs  of  like  kind,  this  is  one  strong 

a  usage  to  be  binding  must  be  reason-  ground  to  bold  it  reasonable,  and  to 

able  ;  but  I  very  much  doubt  whether  warrant  the  admission  of  evidence  of 

this  is  not  a  mistaken  view  of  the  sub-  usage.     What    is   common  and   usual, 

ject,  and  drawn  from  a  supposed   but  under  given  circumstances,  is  evidence 

not  real  analogy  between  commercial  tending  to  show  what  is  reasonable." 

usages  and   common-law  customs.     I  4.  In    a    preceding    paragraph  (jv- 

doubt  whether  there   can   be   a   com-  fra,  this  title,   Customs  in   /he  Of</er 

mercial  usage  which  can  be  deemed  so  I.aie — Particular  ChsIovis),  we  quoted 

palpably    unreasonable   as   not  to   be  in  part  the  words  of  Blackstonc,  Com. 

binding.      A    usage    so    unreasonable  77,  in  reference  to  the  unreasonable- 

cannot  grow  up.     That  It  is  a  usage  is  ness   of  particular   common-law   cus- 

itself  a  proof  of  its  reasonableness,  lo  toms  :     "  A   custom    may    be   good, 

irrefragable  that  no  abstract  reasoning  though    the    particular    reason    of  it 

can  explain  it  away."  cannot  be  assigned;  for  it  sufTiceth  it 

In  Cox  V.  Charleston,  etc.,  Ins.  Co.,  no  good  legal  reason  can  be  ass^ned 
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2.  Beawnablenew  a  Onestion  of  Law  for  the  Conrt. — Whether  a  us- 
age is  reasonable  or  not,  is  to  be  determined  as  a  matter  of  law 
by  the  court  and  not  by  the  jury.' 

Rgaiast  it.     Thus,  «  custom  in  a  parieh  increaie  facilities  in  trade,  but  to  the 

that  no  man  shall  put  his  beasts  into  promotion  ot  just  dealings  be tween 

the  common  till  the  third  day  of  Oc-  parties." 

tober,  would  be  good ;  and  yet  it  would  In  Seccomb  v.  ProTincial  Ins.  Co., 
be  hard  to  show  the  reason  vhy  that  lo  Allen  (Mass.)  30;,  the  court  said  : 
day  in  particular  n  fixed  upon  rather  "irausage leads  toconsequenceswhich 
than  the  day  before  or  after.  But  a  are  absurd, orwhich  could  nolbefalrlv 
custom  that  no  cattle  shall  be  put  in  till  presumed  to  have  been  contemplated 
the  lord  of  the  manor  has  first  put  in  by  the  parties,  the  presumption  Is  re- 
hls,  is  unreasonable  and  therefore  bad ;  pelled  which  the  law  might  otherwise 
(or  peradventure  the  lord  will  never  put  make,  that  it  was  intended  to  be 
in  his,  and  then  the  tenants  will  lose  all  adopted  as  part  of  the  contract.  There- 
thelr  profits,"  This  equally  applies  to  fore,  courts  of  law  will  not  enforce  un- 
the  usages  of  trade.  Jones  11.  Waters,  5  reasonable  or  absurd  usages,  however 
Tyrwhitt  36],  is  an  illustration  of  the  uniform  and  well  known.  Parties,  in 
manner  In  which  courts  determine  the  framing  their  contracts,  have  a  right 
reasonableness  of  a  custom,  >'.  «.,  not  by  to  disregard  them,  and  cannot  be  held 
determining  that  It  Is  good,  but  by  de-  to  have  entered  into  written  stipula- 
ciding  whether  It  is  positively  bad.  In  tions  with  any  reference  to  them. ' 
that  case  there  was  a  custom  wilhln  a  In  Robinson  v.  Mollet,  L.  R.,  7  H. 
borough  and  corporate  town,  that  the  L.  Soi,  the  court  said  :  "When,  con- 
town-crier  should  have  the  exclusive  aiderable  numbers  of  men  of  business 
right  to  proclaim  by  the  sound  of  a  bell,  carry  on  one  side  of  a  particular  bus i- 
ihe  sale  of  all  goods  brought  within  the  ness,  they  are  apt  to  set  up  a  custom 
iKjrough  to  be  sold  by  auction  there,  which  acts  very  much  in  favor  of  their 
Lord  Abingcr,  in  holding  this  not  to  be  side  of  the  business.  So  long  as  ihey  do 
a  bad  custom,  said:  "It  appears  to  us  not  infringe  some  fundamental  princi- 
that  there  are  no  legal  grounds  upon  pie  of  right  and  wrong,  they  may  es- 
wbich  we  can  say  that  such  a  custom  tabllsh  such  a  custom ;  hut  if,  on  dis- 
must  be  bad.  It  may  have  had  a  good  pute  before  a  legal  forum.  It  is  found 
commencement,  and  as  it  probably  ex-  that  they  are  endeavoring  to  enforce 
isted  long  before  the  art  of  printing  some  rule  of  conduct  which  is  so  en- 
was  known,  must  have  been  formerly  a  tlrely  In  favor  of  their  side  that  it  is 
much  greater  benefit  to  the  public  than  fundamentally  unjust  to  the  other  side, 
at  present.  We  see  no  reason  to  pre-  the  courts  have  always  determined 
vent  the  corporation  from  appointing  a  that  such  a  custom,  if  sought  to  be  en- 
town-crler.  We  cannot  affirm  that  a  forced  against  a  person  in  fact  Igno- 
custom  conferring  on  bim  the  eiclusive  ram  of  it,  is  unreasonable,  contrary  to 
privil^e  of  proclaiming   by  sound  of  law,  and  void." 

bell  all  sales  by  auction  about  to  take         1.  In  Bourke  r,   Kneeland,  4  Mich, 

place  within  the  borough,  is  bad  in  law."  336,  it  is  said:     "Whether  a  custom  of 

In  Miller  v.  Eschbach,  43  Md.  i,  the  merchants  sought  to   be   established   is 

court  said  In  reference  to  a  church  cus-  unreasonable  or  otherwise,  is  a  question 

tom   attacked    as    unreasonable  :     "  It  of  law  for  (he  court;  but  user,  which  Is 

cannot  be  expected  that  the  courts  will  the  evidence  of  custom,  is  a  matter  for 

hold  such  a  custom  and  usage   to  be  the  jury,  which  the   court  will  submit 

bad,   because  it   may  be   abused,  and  or  not,  as  it  shall  find  the  custom  rea- 

upon  that  ground  declare  it  to  be  inap-  sonable,  and  not  illegal,  or  othemise." 

piicable  and  void."  To    the   same    effect   are  Musscy  r. 

In  Macy  I'.  Whaling  Ins.  Co.,  9  Met.  Eagle  Bank,  9  Met.  (Mass.)  306;  Bow- 
{Mass.)  354,  it  was  said  :  "  When  a  en  v.  Stoddard,  10  Met.  [Mass.)  381  ; 
question  is  first  presented  as  10  giving  Smith  i'.  Tyson,  1  P.  &  D.  307 ;  Bas- 
legal  effect  to  a  usage  proved  to  exist,  tard  v.  Smith,  3  M.  &  Rob.  lag;  Rock- 
where  its  binding  force  or  its  admis-  ev  i>.  Huggans,  Cro.  Car.  33o  ;  Chicago 
sibility  is  denied  by  one  of  the  parties  Packing,  etc.,  Co.  v.  Tilton.  87  III.  547; 
to  the  cause,  a  court  will  not  enforce  or  .  Bodfish  t.  Fox,  13  Me.  90;  39  Am. 
sanction  It  unless  It  be  reasonable  and  Dec.  611;  Codman  v.  Armstrong,  j8 
convenient,  and  adapted,  not  only  to  Me.  91 ;  Randall  i'.  Smith,  63  Me.  105 ; 
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In  considering  the  question  of  reasonableness,  or  the  contrary, 
the  reader  must  remember  that  the  judges  are  guided  in  render- 
ing their  decisions  by  their  individual  ideas  of  morality,  public 
policy,  the  necessities  and  conveniences  of  business,  etc.  It  is 
not  strange  therefore,  that  the  cases  should  not  entirely  agree 
upon  such  points.  Moreover,  business  methods  may  change  with 
business  development,  and  what  is  unreasonable  at  one  time  may, 
at  another  time,  by  reason  of  the  adoption  of  new  methods,  be- 
come very  reasonable.  The  whole  matter  is  one  of  judicial  opin- 
ion on  business  and  other  questions  not  entirely  legal;  and  what 
one  judge  may  think  of  the  reasonableness  of  a  certain  usage,  can 
scarcely  have  the  usual  weight  of  a  judicial  authority  to  bind  an- 
other judge  who  considers  the  usage  under  changed  conditions. 

3.  UsagM  of  Banla. — A  usage  of  incorporated  banks  to  honor 
the  occasional  overdrafts  of  customers  in  good  standing  is  said 
to  be  unreasonable ; '  and  so  is  a  usage,  in  collecting  drafts  for 
non-resident  parties,  to  surrender  the  drafts  to  the  drawees  at  ma- 
turity, and,  relying  upon  the  good  credit  of  the  drawees,  to  take 
in  exchange  their  checks  in  settlement ;  *  and  a  usage  of  banks 
not  to  rectify  mistakes  after  the  person  leaves  the  room  is  palpa- 
bly bad.*  But  it  is  easy  to  understand  that  a  usage  requiring 
every  depositor  in  a  savings  bank  to  produce  his  pass-book  when 
demanding  payment  of  a  deposit,  is  reasonable  and  valid.^ 

tS  Am.  Rep.  too.     But  in  Mulllner  v.  claimed  to   be   a  general   esUbllsbed 

Bronson,  14   III.   App.  355,  the   court  usage.    It  is  undoubtedly  true  that  men 

questioned    wbether   the   reasonable-  -who  keep  bank   accounts   are   accus- 

nesaofauiage   was  to  be  determined  tomed  to  give  cbecks  for  their  debts, 

b/  the  court  or  thejur/.    And  in  Pax-  and  in  moiit  cases  their  standing  is  euch 

ton  V.  Courtenay.  z  F.  &  F.   131.  Keat-  that  these  checks  are  taken   bj  their 

ing.J.,  at  nisi  firias  {elt  Ittothejury  neighbors   as   readily  as   cash.      This 

to  decide  whether  the  usage  was  fair  may  make  a  common  practice  among 

and   proper   and   such   as   reasonable,  men  who  are  dealing  on  their  own  ac- 

honest,  and  righteous  men  would  adopt,  count,  in  respect  to  such  dealings ;  but 

1.  In  Lancaster  Bank  v.  Woodward,  such  a  practice  tails  short  of  a  usage  ap- 

18  Pa.  St.  3S7;   57  Am.  Dec.  618,  the  plying  to  the  collection  of  drafU  for  ab- 

court  said  :  "  If  the  officers  might  pay  sent  parties.     And  it  is  not  a  reasonable 

checks,  which  are  properly  drafts  on  usage  that  one  who  collects  a  draft  for 

funds  deposited,  when  there  were  no  an  absent  partv  should  be  allowed  to 

funds  of  the   drawer   on   deposit,  the  give  it  up  to  the  drawee,  and  sacrifice 

capital  of  banks  would  be  liable  to  per-  the  claim  which  the  owner  may  have 

version  to  purposes,  and  in  modes,  that  on  prior  parties,  upon  the  mere  receipt 

were  never  contemplated,  either  bythe  of  a  check  which  may  turn  out  to  be 

legislature,  or  the  stockholders.     That  worthless." 

the  practice  of  paying  overdrafts  has  S.  In  Gallatin  v.  Bradford,  I  Bibb 
prevailed  to  some  extent  is  quite  likely,  (Ky.)i09,the  court  said  r  "  If  such  a 
and  it  may  be  true  that  boards  of  direc-  custom  does  exist,  it  is  contrary  to  law 
tors  have  in  some  instances  sanctioned  and  ought  not  to  meel  with  the  sane- 
It;  but  it  has  no  authority  in  sound  tlon  of  a  court  of  justice.  The  law 
usi^e  or  in  law."  declares  that  money  received  through 

3.  In    Whitney   v.   Esson,  99   Mass.  mistake  shall  be  refunded.    Suchacus- 

30S ;  96  Am.  Dec.  762,  the  court  said  :  tom  in  banking  institutions  may  be  an 

"In  this  case  it  is  agreed  that  it  is  a  evidenceof  avarice,  but  not  of  the prac- 

common  practice  for  holders  of  drafls.  tice  of  justice." 

to  accept  the  check  of  tlie  drawee  in  4.  Warhus  v.  Bowery  Sav.  Baiiit,  5 

exchange  for  the  draft,  though  it  is  not  Duer  (N.  Y.)  67. 
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'  4.  ITtBgAS  of  Canien. — In  the  law  of  carriers,  the  usages  passed 
upon  by  the  courts  have  been  principally  those  asserted  by  the 
carrier  against  the  customer,  especially  in  reference  to  the  de- 
livery  of  goods.* 


1.  In  Christian  v.  Fint  DIv.  St 
Paul,  etc.,  R.  Co.,  to  Minn,  ii,  it  wac 
held  that  a  regulation  requiring  a  con- 
signee  to  receipt  for  grain  belonging  tc 
him  weighed  Tor  him  in  a  delivery  bin, 
before  talcing  the  lame  from  a     '    '  ' 


toraappearB  to  be  not  unreaaonable.  It 
does  not  invalidate  thecuitom  because 
the  vessel  cannot  be  compelled  to  give 
receipts,  or  the  shipper  to  talte  them. 
The  shipper  may  still  insist  that  he  will 
ship  onlj  by  such  vessels  a 


md   before   he  can  ascertain,   except  receipts,  and  the  vessel  may  also  refuse 

from  tbe  defendant's  statement,  wheth-  to   receive   freight,  unless  the    shipper 

«r  the  quantity  of  grain  receipted  for  is  will  receive  receipts,  or  conform  to  the 

there  or  not,  is  unreasonable  and  void,  custom.     It  is  a  custom  that  tends  to 

"  It  would  give  the  carrier  the  unjust  the  protection  of  the  shipper,  as  well 

advantage  of  forcing  the  consignee  to  as  the  shipowner. 

admit   that  to   be    true,  the   truth    of        In    Kohn  v.  Packard,  3  La.  134;  33 

which  he  has  no  means  of  ascertaining.  Am.  Dec.  4^3,  It  was   held  un 

The  enforcement  of  such  a  regulation  able  that  a  notice  published  ii 

would  be  neither  more  nor  less  than  a  newspapers  in  a  city,  of  the 


species  of  duress  In  spirit,  if  not 
ter.  It  would  attach  to  the  consignee's 
right  to  the  possession  of  his  property 
a  condition  which  we  have  no  hesita- 
tion in  pronouncing  to  be  not  only  un- 
reasonable, but  tyrannical." 

In  Reed i'.Richardson,9SMaBs.  316; 
93  Am.  Dec.  155,  aus^ethat  in  order  to 
constitute  a  delivery  of  goods  by  the 
carrier,  it  U  necessary  (or  a  receipt  to 
be  given  by  the  consignee  or  his  agent, 
and  that  until  then  the  liability  of  the 
carrier  continues,  was  held  to  be  un- 
reasonable .and  void.  "The  usage 
would  relieve  parties  from  responsibil- 
ity for  property  consigned  to  them,  al- 
though there  might  be  evidence  offered 


place  of  landing  goods,  should  be  sufti- 
cient  to  place  them  at  the  risk  of  the 
consignee.  In  McMasters  v.  Pennsyl- 
vania R.  Co.,  69  Pa.  St.  374;  8  Am. 
Rep.  364,  there  was  a  custom  that  a 
railroad  company  should  deliver  freight 
on  the  platform  of  minor  stations,  whose 
business  would  not  justify  a  warehouse, 
to  be  received  there  by  the  consignee 
~      discharge  from  the  car.     This  was 


leld  t( 


lable  . 


In  Sullivan  v.  Thompson,  99  Mass. 
1J9,  the  defendant  carrier  delivered  an 
express  package  addressed  to  the  plain- 
tiff, to  a  clerk  in  the  office  of  the  gov- 
t  bakery  where  the  plaintifl 
nployed.    This   '     ' 


that  the  property  had  been  received  by  made  in  accordance  with  a  usage  that 

the  consignee  or  his  agent.     It  is  too  all  packages  addressed  to  any  of  the 

plain  for  argument  that  no  usage  can  be  parties  emplOyed  at  the  bakery  should 

valid   or  be  recognized,   the   effect   of  be   delivered  to  one  of  the  clerks 


which  is  to  shut  out  legal  and 
petent  evidence  of  any  facts  material  to 
the  trial  of  an  issue.  It  is  unreasonable 
because  It  imposes  on  a  carrier  the  bur- 
den of  procuring  an  act  to  be  done  by 
another  person,  the  performance  of 
which  he  has  no  power  to  1 
enforce,  or  which  from  design  1 
dent  on  the  part  of  others  ' 
difficult  or  impossible  for  hii 
to  be  accomplished." 

In  Blossom  v.  Champion 


mpcl  o. 


the  oFtice,  taking  his  receipt,  without 
notice  to  the  consignee.  It  was  held 
that  this  was  a  reasonable  usage.  The 
court  said  that  all  the  reasonable 
usages  of  express  companies  "  would 
enter  into  their  contract  and  become  a 
part  of  it,  and  their  liability  would  be 
limited  by  such  usages.  These  usages 
consist  in  methods  of  doing  business; 
and  when  a  party  employs  tbem  to 
carry  a  package,  and  asks  for  no  spe- 
cial stipulation,  his  implied  proposal  is 
that  they  shall  carry  and  dispose  of  the 
package  in  the  same  manner  as  they 
are  accustomed  to  do  with  such  pack- 
ages, provided  it  is  reasonable;  and 
thereceipt  of  Ihemasteror  agenlof  the  this  is  the  proposal  which  they  im- 
vessel,  which  fa  usually  signed  and  plledly  accept,  and  it  constitutes  the 
handed  to  the  lighterman  or  carman  contract,  except  so  far  as  it  is  varied 
at  the  time  of  the  shipment.  The  cub-  by  express  stipulatiotts.  The  usage 
a7  C.  of  L.— 49  766 
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Others  are  usages  tending  to  limit  the  liability  of  the  carrier 
toward  the  passenger,*  usages  limiting  the  time  during  which 
claims  for  damages  against  the  carrier  may  be  made,*  and  various 


maj  relate  to  the  delivery  of  goods. 
The  usage  of  the  defendant  in  this  re- 
spect is  stated  in  the  report.  The  only 
question  that  can  arise  respecting  it  is, 
whether  it  is  reasonable.  This  must 
depend  somewhat  upon  the  character 
of  the  property  to  be  delivered.  If  it 
a  heavy  articii      '     ■■--•■    -' 


against  a  ferryman  for  the  loss  of  a 
horse  and  wagon  by  his  neglect  to  put 
up  the  chain  at  the  end  of  his  boat,  the- 
court  rejected  as  evidence  a  custom  at 
other  ferries  on  the  same  river  to  put 
up  the  chain  at  the  request  of  passen- 
gers, and  not  otherwise.  The  usage 
sought  to   be  proved  would  not  be  ) 


and  which  niight  safely  be  left  exposed,     good  usage ;  it  would  make  the  safety 


it  might  be 

the  premises  wnere  ine  consignee  re- 
sides, in  an  exposed  position.  On  the 
other  hand,  if  it  were  a  package  of 
money,  or  article  of  similar  value,  it 
might  not  be  reasonable  to  deliver  it 
even  at  the  office  or  counting-room  of 
the  consignee  without  putting  it  in  thi 


of  the  passenger  depend  upon  h 
conduct,  and  not  on  the  care  anu  vig- 
ilance of  the  ferryman. 

In   Law  V.  Botsford,  36  Fed.  Rep. 
651,  it  was  held  that  a  custom  to  deduct 
from  the  freight  earned   the  value  of 
deficiency   between  the  quantity 


delivered  and  that  stated  in  the  bill  of 
e  of  some  reliable  person.  In  the  lading,  and  that  the  carrier  shall  not  be 
box  of  clothing,  permitted  to  show  that  he  delivered  all 
he  received,  is  unreasonable  and  in- 
valid. "  It  is  a  custom  which  has  been 
repeatedly  held  void  by  the  courts,  and 
one  whicn  has  been  submitted  to  by 
shipmasters  because  the  amount  of 
shortage  is  usually  too  small  to  justify 
the  expense  of  litigation." 

In  Strong  v.  Grand  Trunk  R,  Co., 
15  Mich.  106;  93  Am.  Dec.  184,  the 
court,  by  Cooley,  J„  decided  the  same 
question  as  to  an  intermediate  carrier 
in  the  same  way,  holding-the  custom 
to  be  unreasonable.    "  If  the  custom  in 

Siestion  were  confined  to  vesting  in 
e   intermediate  c —  "*"" 


It  was  delivered  within  business  hours 
at  the  office  of  the  government  bakery, 
which  was  the  only  part  of  the  bakery 
where  the  defendants'  agents  could  go, 
to  a  government  clerk  there  empioved, 
who  alone  occupied  the  office  and  'had 
charge  there,  and  who  received  the 
parcel  for  the  plaintiff  and  gave  a  re- 
ceipt therefor.  This  was  in  conformity 
with  the  well-known  usage  of  the 
managers  of  the  bakery  and  with  the 
usage  of  the  defendants.  Consider- 
ing the  nature  of  the  property  and  the 
circumstances,  the  court  are  of  opinion 
that  the  usage  was  not  unreasonable. 
and  that  the  detendanta  fulfilled  their 
contract  if  they  delivered  the  box  in 
conformity  with  it." 

1.  In  Macklin  v.  New  Jersey  Steam- 
boat Co.,  7  Abb.  Pr.  N.  S.  (N.  Y 
C.P1.)2I9.  the  court  said:  "  It  acemsi 
that  regulations  forbidding  a  passen 
ger  who  pays  an  extra  price  for 


iignee 
power  to  refuse  to  pay  freight  in  cases 
in  which  the  owner  would  be  justified 
in  doing  BO,  it  would  not  exceed  the 
reasonable  province  of  'a  mercantile 
usage.  But  it  goes  very  much  further 
when  it  makes  the  bill  of  lading  con- 
clusive in  favor  of  the  intermediate- 
^d  allows  him  to  make  de- 


e  chamber,  from  taking  ductions  for  supposed  deficiencies,  not 

his  baggage  with  him  into  it,  except  at  in  fact  existing,  which  the  owner  him- 

hisown  risk,  is  not  a  reasonable  regu-  self  would  not  be  required  to  make, 

lation,  so  far  as  it  would  apply  to  light  3.  In  Browning  -v.   Long  Island  R. 

liaggage  or  hand  satchels  containing  Co.,  a  Daly  (N.  Y.)  117,  a  usage  of  a 

articles    required    for    present  use   in  railroad  company  requiring  all  claims 

travel."  against  it   for  damages,  by  reason   of 

In  Central  R.,  etc..  Co,  r.Anderson.  loss  or  injury  to  goods  transported  by 

58  Ga.  393.  the  court   held  unreason-  it,  to  be  made  within  ten  days  after  the 

able  a  custom  of  a  railroad  company  delivery  at  the  station,  was   held  to  be 

not  to  be  responsible  for  the  conduct  unreasonable.      As    a    regulation,    it 

of  its  agents  in  regard  to  the  contents  would  be  unreasonable,  as  more  than 

of  chartered  cars,  of  which  the  agents  ten  days  might  elapse  before  a  party 


held  the  keys. 

In  Miller  v.  Pendleton,  8  Gray 
(Mass.)   547,    which  was  an   action 


knew  of  the  loss  of  his  property.  Sim- 
ilarly in  Memphis  R.  Co.  v.  Hollo- 
way,  4  Law  &  Eq.  Rep.  415,  a  usage  of 
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others,  of  a  more  or  less  miscellaneous  character,  and  growing 
out  of  the  contract  of  carriage.' 

6.  UngM  Between  Employer  and  Employee. — The  relation  of 
master  and  servant,  or  employer  and  employee,  imposes  certain 
legal  rights  and  obligations,  which  cannot  be  annulled  by  any  us- 
age to  the  contrary  ;  and  any  such  usage  established  in  disregard 
of  such  obligation^  is  unreasonable  and  void.  For  example, 
where  the  employer  is  entitled  to  the  exclusive  service  of  the 
employee  for  the  former's  benefit  and  advantage,  a  usage  violative 
of  that  right  is  unreasonable,*     Similarly,  a  usage  for  an  employee 

a   railroad   company  requiring  claims  five  or  eii  yearB,  among  those  having 

(or  losses  to  be  made  at  the  time  goods  an    interest    in    establishing    it.    "ft 

are  delivered.  vould  be  an  extraordinary  occurrence 

1.  la  Loveland  v.  Burke,   I30  Mass.  in   legislation,  established  bj  custom 

139;  II  Am.  Rep.  ;07,  the  court  held  and  usage,  to  give  to  a  few  steamboat 

ttiat  it  is  competent  for  a  carrier,  in  captains,  and  the  owners  of  towboats, 

defense  of  an  action  for  injury  to  goods,  authority  to  make  laws,  in  consequence 

in  their  delivery,  by  the  breaking  of  of  a  usage  which  relates  solely  to  their 

the  requisite  apparatus,  to  show  a  local  own  interests,  of  a  duration  of  not  more 

usage  that  such  apparatus  Is  to  be  fur-  than  five  or  six  years,  to  have  a  bind- 

nished  by  the  coneignee  of  the  goods ;  ing  force  on  tht  owners  ot  vessels  over 

sod,  if  such  usage  is  shown,  the  carrier  the  whole  world,'' 

is  not  liable  for  injury  to  the  goods,  Other  usages   among  carriers  are  as 

occasioned  by  a  latent  defect  in  the  ap-  follows:  In  Emery  u.  Dunbar,  i  Daly 

paratDB    furnished   by   the   consignee.  (N.  Y.)  40S,  a  usage   was  held  unrea- 

This   usage  was  not  unreasonable  In  sonable   that  freight  paid  In   advance 

itself,  nor  was  it  in  contravention  of  should   not  be    recovered   back,    even 

any  rule  of  law.  though  not  earned.     In  Clark   v.  Git- 

In   Jelison  i'.  Lee,  3  Woodb.   &  M.  ford,  7  La.  534,  a  usage  was  rejected 

(U.  S.)  368,  a  usage  for   a  consignee  which  required  persons  making  a  law- 

of  a  vessel,  who   was   also  owner  of  ful  use  of  waters  as  a  highway,  to  yield 

the  cargo,  to  chai^  a  commission  on  to  others  who  were  using  them  unlaw- 

the   freight   paid   by    himself    to    the  fully.    In  Stone  1/.  Rice, 58  Ala.9.i;,the 

captain   was  held    unreasonable,   and  court  could  not  uphold  as  reasonable  a 

therefore  not  binding.     Such  a  usage  is  usage  allowing  a  steamboat  carrier  to 

not  just  in  a  case  like  this,  where  neither  put  goods  out  on  the  river  bank,  with- 

service,  risk,  nor  duty  is  performed,  to  out   protection,  when  the  landing  to 

earn  commissions.     A   debtor    in   all  which   they  had  been  consigned  had 

cases  might  as   well   charge   commis-  been  destroyed, 

sionsfor  paying  his  own  debts.  In  BertellotT^.  Part  of  Cargo  of  Brim- 
In  TurnbuU  t.  Citizens'  Bank,  16  stone,  3  Fed.  Rep.  661,  it  was  held  that 
Fed.  Rep,  145,  it  was  alleged  that  ac-  the  custom  of  a  port  to  stop  discharg- 
cording  to  the  usage  of  the  port  of  ing  cargoes  of  brimstone  when  there  is 
New  Orleans,  it  was  the  business  of  the  a  high  wind  is  not  unreasonable, 
ship  to  deliver  a  cargo  of  iron  where  the  3.  In  Stoney  v.  Kejrport'a  Farmers' 
custom-house  authorities  designated.  Transp,  Co.,  17  Hun  (N,  Y,)  583,  the 
Such  a  usage  is  not  reasonable,  for  the  defendant  ran  a  freight  boat,  receiving 
customs  authorities  might  designate  a  country  produce,  selling  it,  and  return- 
particular  pair  of  scales,  or  a  particu-  ing  the  proceeds  to  the  customers,  less 
lar  warehouse,  for  the  government  thefreightandcommissIonG.  Theplain- 
weighing,  tilf  was  hired  by  the  defendant  to  act 
In  Clark  v.  GilTord,  7  La.  534,  it  as  freight  salesman  on  the  boat  forone 
was  held  that  no  usage  of  steamboats  year.  He  was  discharged,  because  he 
and  towboats,  that  the  first  coming  had  opened  a  business  of  the  same  kind 
alongside  ot  a  ship,  on  a  signal  made  on  the  boat,8elling  produce  for  custom- 
for  steam,  has  thereby  an  at>solute  ers,  and  retaining  the  commissions  for 
towage  contract  to  tow  the  vessel  into  himself.  A  custom  or  usage  allowing 
the  port  of  New  Orleans,  is  binding,  the  plaintiff  to  conduct  such  a  business 
when  such  custom  has  only  prevailed  would  be  unreasonable  in  itself,  for  it 
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to  make  an  extra  profit  out  of  his  employer  without  the  latter's 
consent.'     Other  instances  are  given  in  the  note  * 

The  above  instances  are  usages  held  unreasonable  as  against 
the  employer.  Examples  are  also  to  be  found  where  the  em- 
ployee is  guarded  against  attempts  to  enforce  unreasonable  usages 
gainst  him.' 

6.  TMgM  Between  Landlord  and  Tenant. — In  the  relation  of  land- 
lord and  tenant,  the  courts  have  rejected  as  unreasonable,  a  usage 
that  the  tenant  might  use  certain  property  of  the  landlord's  witn- 


would  be  inconaistent  with  hU  duties,  men  were  general  employees  of  thecon- 

The  defendant  wm  entitled  to  the  ei-  tractors,  and  that  their  ial>or  yw  worth 

elusive  service  of  the  plaintiff  in  the  bus-  the  price  charged  therefor. 

iness  In  which  he  was  employed,  for  its  S.  In  Sweet  v.  Leach,  6  111.  App.  zii, 

own  advantage  and  benefit,  and  to  allow  the  plaintifF  was  employed  bj  the  de- 

him  to  engage  in  a  similar  business  on  fendants  as  salesman  for  ayear.  During 

his  own  account,  and  to  bring  his  in-  the  year  he  lost  some  time  by  sickness, 

lerests  Into  competition  with  those  of  and  the  defendants  refused  to  pay  for 

the   defendant  in   which   he  was   em-  the  time  lost.    The  plaintiff  offered  evi- 

ployed,   would    be    unreasonable    and  dence  of  a  custom  of  the  trade  to  make 

uniust.  no  deduction  from  the  salaries  of  sales- 

1.  In   Kedian  v.  Hoyt,  33   Hun  (N.  men  for  time  lost  by  sickness.     This 

Y.)  145,  the  court  quotes  Wharton  on  was  held  to  be  unreasonable.   Ifthecus- 

Agency,  ^^   138,  2^0,  a9  follows:     "  In  torn  contended  for  in  the  present  case 

undertaking  his  employment,  the  agent  was  binding,  it  would  follow  Ibat  an 

pledges  his  integrity  and  his  fidelity  to  employer  must  pay  for  the  entire  period 

tils  principal;  and  it  is  a  fraud  upon  his  of  time  covered  by  the  contract  of  hire, 

principal  to  attempt  to  make  use  of  his  however   small  might  be  the  amount 

position  to  promote  his  own  advantage,  of  services  rendered.     Such  a  custom 

at  the  expense   of   his  principal,  and  would   be  void   for  un reason ablenesa, 

any  usage  by  which  an  agent  claims  to  and  it  is  not  to  iie  supposed  that  anj 

appropriate   such    profits   is   nefarious  business   man,   of  ordinary   prudence, 

and  fraudulent,   and   as  such    will  be  would   contract   for  the  services  of  a 

repudiated  by  the  courts."  salesman  in  reference  to  it. 

In  Wadleyr.  Davis,  63  Barb.  (N.Y.)  In   Cooper   v.   Purvis,   1  Jones  (N. 

500,  a  custom  that  a  person  employed  Car.)    t^i,   a  custom  that  if  a  female 

to  cut  staves  from  another's  bolta  has  a  slave,   hired   by   the   month   or  week, 

right  to  take,  and  appropriate  to  his  should  be  delivered  of  a  child  durinr 

own   use,  the   clippings,  comer-pieces,  the  term,  the  hirer  should  be  allowed 

and  cuHb,  without  the  consent  of  the  the   sum   of  ten   dollars,  was  thought 

owner,  was  held  not  to  be  sustained,  very  unreasonable. 

Such  a  custom  is  not  only  not  in  har-  In  Bean  ti.  Bolton,  3  Phila.   (Fa.)  87, 

mony  with  law,  but  is  manifestly  against  a  custom  for  sawyers  to  ship  the  lumber 

public  policy.     To  allow  a  mechanic  or  intrusted  to  them,  and  by  them  con- 

arllsan,  who  works  up  the  materials  of  verted  into  logs,  to  lumber  factors  to  tie 

another,  to  keep  so  much  of  such  ma-  sold,  in  order  to  realize  money  to  pay 

terials  ae  is  not  used  for  the  benefit  of  for   the   sawing,   without   the   owner's 

the  owner  of  the  materials,  Is  to  array  consent,   was    held    unreasonable.     A 

his   interests   in    direct    opposition   to  cijatom  that  those  who  have  a  lien  for 

Ihoseof  his  employer.     Such  a  custom,  work  may  sell  the  property  on  which 

as  a  custom,  binding  upon  the  owner  of  it  rests  after  a  demand  of  the  debt  and 

the  property,  is  unreasonable,  contrary  a  reasonable   notice  of   the   time  and 

to  public  policy,  and  cannot  have  the  place  of  sale,  may  perhaps  be   good ; 

sanction  of  law,     A  different  principle  but  under  the  custom  alleged  here  no 

was  applied  in  McDonnell  v.  Ford,  87  man  could  send  his  logs  to  a  saw-mill 

Mich.  19S,  in  which  evidence  of  a  cue-  without  the  risk  of  having  them  sent 

torn  among  contractors  and  builders  to  for  sale  to  a  distance,  without  giving 

charge,  for  each  man  working  on  a  job  him  an  opportunity  to  pay  the  sawyer 

taken  by  the  day,  an  advance  over  the  what  he  owed  and  resume  possession  of 

price  paid  him  by  the  contractor,  was  bis  property. 

held  admissible ;  It  appearing  that  the  S.  In  Nolte  v.  Hill,  36  Ohio  St  186, 
772 
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out  paying  for  it ;  also  one  that  imposed  on  the  tenant,  in  favor  of 
the  landlord,  an  obligation  which  did  not  arise  as  matter  of  law 
from  their  relation  to  each  other.  These  and  other  instances  are 
given  in  the  note.* 

H.  emplojed  N.  to  underpin  his  houee,  consUtute  and  truBt  a.%  his  Bgent.  A 
to  protect  it  against  injury  from  the  ei-  principle  nearly  analogouB  was  applied 
cavation  of  a  cellar  then  being  dug  on  in  the  case  of  Bowen  v.  Stoddard,  lO 
an  adjacent  lot  by  the  owner  thereof;  Met,  (Mabs.)  381." 
but  before  N.  commenced  work  under  1.  In  Anewalt  !>.  Hummel,  109  Pa. 
his  contract,  the  house  was  injured  by  St.  371,  the  court  held  unreasonable  a 
the  excavation.  The  local  custom  custom  (hat  an  incoming  farm  tenant 
which  was  injected  into  this  contract,  is  entitled  to  the  hay  and  ttubble  found 
which  In  terms  bound  the  defendant  on  the  premises.  It  wasso  wholly  un- 
to underpin  the  plaintiffs  building,  and  reasonable  that  it  could  not  tie  set  up 
nothing  more,  obligated  him  also  to  as  a  defense.  It  was  a  custom  that  the 
contract  with  the  excavator  of  the  tenant  might  use  the  property  of  his 
cellar  upon  the  adjacent  lot,  so  that  the  landlord  without  making  compensa- 
eicavatinK  of  the  cellar  and  the  under-  tion.  The  tenant  might  with  equal 
pinning  of  the  plaintiff's  bouse  should  propriety  have  set  up  a  custom  that 
be  wrought  tf^ether;  and  the  failure  to  his  landlord  should  pay  his  debts  or 
make  such  arrangement  with  the  exca-  give  him  his  share  of  the  crops, 
vator,  whether  he  was  willing  or  un-  In  Bradburn  v.  Foley,  3  C.  P.  Div. 
willing  to  enter  into  the  arrangement.  [29,  a  custom  was  alleged  that  the  out- 
would  constitute  a  breach  of  the  dc-  going  tenant  of  a  farm  should  look  ex- 
fendant's  contract.  Such  a  custom,  ciusively  to  the  Incoming  tenant,  and 
however  uniform  and  long  continued,  not  to  the  landlord,  for  compensation 
should  be  declared  unreasonable,  and  for  seeds,  tillage,  etc.  This  was  held 
therefore  of  no  binding  force.  unreasonable  because  it  imposed  upon 
In  Melcalf-u.  Weld,  14  Gray  (Mass.)  the  out-golne  tenant,  as  bis  debtor,  a 
aio,  it  was  held  that  a  custom  of  a  par-  person  not  of  his  choosing,  and  eioner- 
ticular  port  that  seamen's  advance  ated  the  landlord  from  hig  liability, 
wages, due  undershipplng-articleSiShall  In  Tucker  v.  Linger,  L.  R.,  8  App. 
be  paid   to  the  shipping  agent,  to  be  Cas.   508,   a    farm   was   let   under   an 

Eid    by   him    to  the   boarding-house  agreement   reserving  to  the   landlord 

eper  bringing  the  seamen,  for  their     ... 

benefit,  is  unreasonable,  and  does  not 
bind  the  seamen,  although  known  to 
them  at  the  time  of  signing  the  articles. 
"  It  is  a  custom  for  one  of  the  contract- 
ing parties  to  put  himself  under  the 
tutelage  or  guardianship  of  a  particular 
class  of  men,  and  interferes  with  his 
right  to  the  direct  control  and  enjoy- 
ment of  the  fruits  of  his  own  labor.  It  erly  c 
seems  to  require  that  the  sailor  should  custoi 

be  in  the  charge  of  some  boarding-  In  Watherell  v.  Howells,  i  Camp, 
house  keeper,  and  either  be  in  debt  to  34,  the  action  was  on  the  case  in  the 
him  or  bound  to  deal  with  him  for  the  nature  of  waste  againal  his  late  tenant, 
future.  Unfortunately,  this  is  too  often  for  ploughing  up  certain  strawberry 
the  actual  fact.  The  power  which  the  beds.  The  defense  was  that  the  straw- 
keepers  of  boarding  houses  for  seamen  berry  roots  which  had  been  grubbed 
practically  exercise  over  their  custom-  up  were  the  property  of  the  defendant, 
era  is  liableto  great  abuse,  and  we  can-  and  that  he  had  a  neht  to  dispose  of 
not  think  It  wise  or  salutary  that  It  them  as  he  thought  fit.  In  support  of 
should  receive  any  extension  or  en-  this,  evidence  was  given  of  a  general 
couragement.  A  custom  is  not  reason-  practice  of  appraising  and  paying  for 
able  which  allowa  a  payment  by  (he  strawberry  beds  as  between  an  incom- 
owners  to  their  own  l^eDt,  witb  apay-  ing  and  an  out-going  tenant;  and  the 
ment  by  bim  to  some  boarding-house  fact  was  established  that  the  defendant 
keeper  to  whom  the  sailor  is  under  no  had  paid  to  the  person  who  assigned 
te^  obligation,  and  may  not  choose  to  to  him  the  lease  of  the  ground  a  sum 
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7.  UBacret  Between  Principal  and  Agent. — In  the  relation  of  prin- 
cipaJ  and  agent,  various  usages  liave  been  held  to  be  unreasonable 
and  others  have  been  allowed.  The  cases  embrace  usages  tend- 
ing to  violate  the  duties  imposed  by  law  upon  agents  for  the  ben- 
efit of  their  principals ;  ^  usages  to  enlarge  the  agent's  authority 
beyond  that  given  him  by  his  principal ;  •  usages  respecting  the 

of  money  for  these  very  strawberry  chants  to  give  a  credit  of  six  months, 
beds,  which  were  valued  to  him  with  crediting  the  amount  of  sales  to  the 
the  other  stock  upon  the  premises,  principal,  charg;ing  back  to  the  prlnci- 
But  Lord  Ellenborough  said,  that  pat  debts  lost  without  negli^nce  on 
though  by  custom  the  tenant  might  re-  the  part  of  the  commission  merchants, 
move  some  things  which  by  the  gen-  and  to  be  indulgent  in  collecting  from 
cral  law,  as  affixed  to  the  freehold,  be-  country  purchasers.  Dwlght  v.  Whit- 
longed  to  the  landlord,  this  could  never  nej,  15  Pick.  (Mass.)  179. 
extend  to  enable  him  to  sterilize  the  In  Wallace  v.  Morgan,  33  Ind.  399, 
soil.  Strawberry  beds  might  have  been  it  was  held  that  a  local  custom  author- 
appraised  In  the  manner  described,  be-  izing  the  local  factor  in  his  own  discre- 
cause  people  rather  than  suffer  mis-  tion,  without  the  assent  or  knowledge 
chief  from  another,  would  sometimes  of  his  principal,  to  ship  goods  consigned 
pay  him  a  sum  of  money  to  observe  to  him,  for  sale  in  his  own  market,  to  a 
the  law.  factor  of  his  own  choosing,  unknown  to 

1.  In   Fuller  V.  Robinson,  86  N.  Y.  the  principal,  in  a  different  and  distant 

306;  40  Am.  Rep.  540,  the  defendant  market,  is  unreasonable.     The  legal  in- 

was  permitted  to  prove,  by  persons  en-  ference,  arising  from  consignments  to  a 

gaged  in  the  tobacco  trade,  that,  by  the  local  factor  is,  that  he  is  to  sell  to  the 

custom  and  usage  of  that  business,  no  best  advantage   in   the   local   market 

reliance  isplac^  by  manufacturers  and  where  he  is  doing  business;  this  ru1ei« 

sellers  of  cigars  upon  the  represents-  violated  by  the  usage  set  up.    To  ship 

dons  of  brokers  employed  to  sell,  in  the  goods  consigned  to  him  for  sale  in 

respect  to   the   credit   of  purchasers,  his  own  market  to  a  factor  of  his  own 

This  was  held  to  be  error.     The  broker  choosing,  unknown  to  his  principal,  in 

was  bound  to  the  utmost  fidelity  in  the  a  different  and  distant  market,  at  his 

business  of  his  employers.     His  rela-  principal's   risk,  and,  in   case   of  lost, 

tions  to  them  were  such,  that  naturally,  without  any  responsibility  upon  him- 

his   representations   In   respect   to  tlie  self,  is  unreasonable  and  void. 

commercial  credit  and  pecuniary  ability  But  in  Wallace  v.  Bradshaw,  6  Dana 

of  .his  customers,   would  carry  weight  (Ky.)  382,  a  somewhat  different  view 

and  influence.     The  custom  and  usage  was  adopted.    "  It  is  not  unreasonable, 

which  was  allowed  to  be  shown,  pro-  or  unjust,"  said  the  court,  "that  acom- 

ceeds  upon  the  theory,  that  a  broker  in  mission  merchant,  receiving  goods  on 

the  tobacco  trade,  is  unworthy  of  the  general  consignment  from  a  distant 

confidence  of  his  employer,  and   that  owner,  and  making  advances  therefor, 

this  Is  so  well  understood,  that  it  has  should.  In  consideration  of  the  interest 

become  the  rule  of  the  relation  between  he  has  acquired  in  the  goods,  and  for 

them,  that   the  employer  ignores  and  his   own  safety-,   be  autliorlzed,  under 

disregards    the  representations  of  the  certain  circumstances,  at  his  discretion, 

broker,  upon  the  vital  question  of  the  and  for  the  benefit  of  himself  and  the 

financial  credit  of  customers,  although  consignor,  to  ship  the  goods  to  a  more 

the   representation   was   made   in   the  advantageous  market,  or  one  which  may 

course  of  his  duty.  In   good  faith  be  presumed  to  be  so'; 

Other   usages   passed   upon   by   the  and  especially  when,  as  the  evidence 

courts  are  these  :  An  unreasonable  us-  conduced  to  prove,  a  sate  at  New  Or- 

gage  by  which  an  insurance  agent  is  en-  leans  (the  residence  of  the  commission 

tilled,  for  three  years  after  the  end  of  merchant]  might  not  have  indemnified 

his  employment,  to  receive  commissions  them  for  their  advances." 

.    from   the   company   on   the   renewal  a.  In    Dodd  v.   Farlow,  11    Allen 

premiums  on  all  policies  obtained  by  (Mass.)  436;  87  Am.   Dec.  726,  it  was 

him.      Castleman   v.  Southern    M  u  t.  held  that  a  merchandise    broker  can 

In*.  Co.,  14  Bush  (Ky.)  197.     A   rea-  have  no  implied  authority,  from  the  us- 

sonable    usage   for    commission    mer-  sage  of  trade,  to  warrant  goods  sold  by 
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lot  withstanding 
is  nothing  un- 


payment  of  commissions  to  agents  ;  ^  usages  as  to  the  powers  of 
masters  of  vessels  to  sell  the  cargo  or  vessel ;  *  and  other  instan- 
ces. 

8.  VngM  Bc^een  Vendor  uid  Pnrohaier. — Numerous  usages  in* 
the  relation  of  vendor  and  purchaser  have  been  held  to  be 
unreasonable,  and  others  have  been  decided  to  be  proper.     The 

him  1 
"It  is 

made  the  contract  In  this  CEise  had  no 
express  authorltj  from  the  principals  to 
warrant  the  articles  sold  to  be  of   mer- 
chantable quality.     Nevertheless,  such 
a  warranty  was  inserted  In  the  sale  note 
delivered    to   the    plaintiffs    bj    the 
broker.     It  wag  contended  that  a 
thority  to  make  such    warranty   i: 
rived  from  the  usage  of  trade.    But  we 
are  clearly  of  opinion  that  the  alleged 
usage  is  unauthorized  by  law,  and  cr~ 
not  be  regarded  as  valid.  It  la  unreas< 
able,  and  so  contrary  to   the  ordins 
rules  by  which  the   relation  of  pdn 
pal  and  agent  is  regulated,  that  it  c) 
not  be  presumed  to  have  been  in  c( 
templation  of  a  vendor  in  employing  a 
broker  to  make  a  sale  of  merchandise. 
Even   if  the  usage   was  known  to  the 
vendor,  he  would  havi 
regard   it,  and  to  disi 
made  in  conformity 
V.  Provincial  Ins.  Co.,  lo  Allen  (Mass.) 
314.  We  have  very  great  doubt  wheth- 
er  a  usage   can  be  regarded  as   rea- 
sonable which  Invests  an  agent  with 
power  to  bind  his  principal  by  a   con- 
tract into  which  the  latter  bad  not,  by 
any  word  or  act,  either  express  or  im. 
plied,  of  bis  own,  authorized  the  agent 
lo  enter.     The   effect  of  the  usage  in 
question  is  not  merely  to  give   author- 
ity to  a  person  acting  as  broker  tor  an- 
other  to   make  a  sale  in  the  ordinary     Ihi 
way  with  the  usual  stipulations  and  ii 


negotiation  with  the  ultimate  buyer, 
and  who  is  ready  to  continue  his  serv- 
ices until  a  sale  is  effected,  he  shall 
pay  the  broker  a  commission,  whether 
or  not  the  sale  is  com  pie  ted  through 
his  agency,  is  a  reasonable  usaKe,  and 
binds  such  a  seller. 
his  residence  elsewhei 
of  the  usage.  There 
reasonable  in  allowing 
be  recovered  for  such  services  ac- 
cepted and  rendered,  independently  of 
the  question  whether  the  sale  is  finally 
effected   by   the   same  or  by  anoUier 

In  Green  u.  Wright,  36  Mo.  App. 
39s,  the  court  held  that  it  cannot  be 
declared,  that  a  custom  whereby  real- 
all  sales  made  by  them  for  others,  but 
contract  receive  nothing  for  their  services  when 
Seccomb  no  sales  are  made,  is  unfair,  unreason- 
able, or  in  violation  of  any  legal  right. 
It  seems  entirely  reasonable  that  men 
engaged  in  such  an  employment  should 
undertake  to  effect  sales  of  property 
on  the  condition  of  receiving  a  com- 
mission upon  the  proceeds  of  the  sale 
in  the  event  of  success,  and  of  receiv- 
ing nothing  in  the  event  of  failure. 

In  Wjnsor  v.   D  i  1 1  a  w  a  y.  4  Met. 

[Mass.)  321,  the  court  did  not  express 

any  opinion  on  the  reasonableness  of 

illeged  for  ship-brokers  to 

of  the  seller   of 


cidents  of  such  a  contract;   built  ex-  a  vessel,  when   they  introdut 

tends  the  authority  of  the  agent  and  chaser  to  him,  without  being  employed 

invests   him   with   power   to   insert  a  in  the  negotiation, 
special  agreement,  which  fastens  on  the        a.   In  Bowen  v.  Stoddard,   10   Met. 

vendor  a  liability  not  usually  included  (Mass.)  375,  it  was  held  that  the  rela- 

iii   a  sale  of  chattels   in  the   regular  tion  between  the   master  of   a  vessel 

course  of  business."  and  the  owners  is  not  such  that  they 

In  Carr  v.  Callaghan,  3  Lift.   (Ky.)  thereby  become  liable  as  acceptors  of 


^.  ,  a  usage  was  held  bad  that  a 
without  authority  from  the  owner,  or 
his  consent  or  knowledge,  and  without 
knowing  whether  he  wishes  to  sell  or 
not,  may  dispose  of  land  and  thereby 
bind  the  owner. 

1.  In  Loud  V.  Hall,  106  Mass.  404,  it 
was  held  that  a  general  usage  of  a  sea- 


port, that  if  the  seller  of  a  ship  there    property  of  the  ow 


bills  rA  exchange,  drawn  on  them  by 
him  in  H  foreign  port,  for  supplies 
furnished  to  the  vessel.  A  usage  to 
accept  such  bills  cannot  charge  the 
owners  as  acceptors  ;  for  a  usage,  to  be 
legal,  must  be  reasonable  as  welt  as 
convenient,  and  that  usage  cannot  be 
reasonable,  which  puts  at  hazard  the 


I  the  plea 
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instances  cannot  be  satisfactorily  classified.     All  that  can  be  said 
is,  that  any  usage  between  a  vendor  and  a  purchaser  which  is  un- 

just,  or  tends  to  wrongdoing,  or  leads  to  bad   results,  will  be  re- 
jected ;  while  those  of  different  character  will  be  approved,' 

of     the     master,     by     making    them  usage.     It  would  be  Inconiistent  with 

responsible  as  Bcceplora  on  billB  drawn  the   nature   of   the  emploj'ment,  and 

hj  him,  and  which  have  been  negoti-  would  lead  to  too  much  confiuion  of 

ated  on  the  assumption  that  the  funds  rights  to  be  tolerated. 

were  needed   for   supplies  or  repairs.  1.  In   Haskins  t.  Warren,  115  Mass. 

In  Clark  v.  Humphreys,  25  Mo.  99,  514,  it  was  held  that  a  usage  that  no 
the  court  followed  Bowen  v.  Stoddard,  title  passes  upon  an  ordinary  sale  and 
10  Met.  (Mass.)  375,  and  held  that  a  delivery  without  actual  payment  of  the 
custom  that  a  master  of  a  boat,  by  a  consideration,  would  require  all  such 
bill  of  exchange  on  the  clerk  of  the  transactions  to  be  construed  as  mere 
same  boat,  may  bind  the  owners  for  bailments  or  mandaten.  "The  inevi- 
any  sum  he  may  see  fit  to  draw,  would  table  uncertainty  of  all  titles  to  goods 
be  so  Inconvenient  and  unreasonable  transmitted  from  hand  to  hand  in  the 
that  no  wise  system  of  law  could  sane-  usual  methods  of  sate  and  purchase, 
tion  it.  Prudent  men  would  scarcely  and  the  embarrassments  to  whichcom- 
consent  to  become  owners  of  vessels  mercial  transactions  would  beconstant- 
under  such  a  state  of  law.  There  is  ly  exposed  from  the  operation  of  a 
no  hardship  in  this,  for  if  it  is  neces-  usage  which  would  so  restrict  the  efiect 
•ary  that  a  master  should  have  such  of  a  contract  of  sale  apparently  eie- 
authority,  it  is  a  very  easy  matter  to  cuted  by  delivery,  are  sufficient  to  jus- 
confer  it  on  him  by  express  words,  tify,  if  not  to  require,  Its  rejection  as 
The  owner  then,  knowing  in  whom  be  unreasonable.  Seccomb  v.  Provincial 
confided,  would  not  be  in  danger  of  Ins.  Co.,  10  Allen  (Mass.)  305." 
being  ruined  by  the  acts  of  his  agents.  In  Chicago  Packing,  etc.,  Co.  v.  Til- 

In  Hewett  t.  Buck,  17  Me.  147;  35  ton,  87  III.  547,  there  was  a  usage  ofthe 

Am.     Dec.   343,    a   custom    that    the  Chicago  Board   of  Trade    giving  the 

roaster  of    a  vessel    may   purchase   a  buyer  the  privilege,  on   casTi  sales,  of 

cargo  on  account  of  the  owners,  with-  having  the  goods  inspected  at  his  own 

out  their  authority,  was  rejected.  expense;  but  if  he  took  them  without 

In    Henshaw     v.     Clark,     2     Root  inspection,  he  took  them   at  his   own 

(Conn.)   103,    a  practice  that  a  master  risk.    This  does  not  seem  to  be  an  un- 

may     sell     the     vessel     without     the  reasonable  rule,  if  confined  to  a  certain 

owner's  authority  was  disapproved  as  clais  of  cases.     Where  two  parties  are 

unjust  and  impolitic.  each  speculating  In  produce,  where  the 

In  Bryant  v.  Commonwealth   Ins.  vendor  does   not  seem  to  have   better 

Co.,  6  Pick.  (Mass.)   T31,  it  was  held  means  of  knowledge  as  (o  the  condition 

that  a  usage  for  the  master  of  a  stand-  or  quality  of  the   article  sold  than  the 

ard  vessel,  to  sell  the  cargo,  without  vendee   has,  it  seems  very  reasonable 

necessity.  Is  void.    The  usage  coutd  not  that  if  the  vendee,  having  the  means  of 

have   any  lawful   commencement  or  inspection,  chooses  to  accept  the  goods 

continuance,  in  any  case  where  there  without  inspection,  his  mouth  should 

was  no  necessity  to  make  the  sale.     It  forever  after  he  closed.     But  where  the 

was  against  common   faith   and  hon-  vendor  apparently  occupies  a  position 

esty.  Necessity  will  only  authorize  the  where    he    is   reasonably  supposed  to 

sale.     A  usage  to  sell  without  neces-  know  the  condition  and  quality  of  the 

sity  would  be  void.     It  would  be  of  no  goodssold,  andwhere  the  vendee  might 

more  validity,  than  would  be  a  usage  reasonable  rely  upon  such  supposition, 

for  the   master   and   people    to    turn  it  would  seem  a  very  unreasonable  rule, 

pirates   when  the   vessel   should  take  In  Henkel   v.  Welsh,  41   Mich.  664, 

(he  grouud.  the  court.  In  approving  a  usage  that  the 

In  The  Middlesex,  it   Law  Rep.  N.  storing  of  herring  when  receiving  it, 

S.  14.  the  court  did  not  believe  there  without  Immediate  examination,  does 

was  any  usage  which  made  wharfingers  not  waive  objections  to  quality,  taid: 

the  agents  of  the  consignees  to  accept  "Indeed,  a  usage  that  should  require  a 

isignments  for  them  ;  and  if  such  a  dealer  at  his  peril  to  open  and  Inspect 
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9.  KaoeUaneona  nnnasonable  UiagM. — Numerous  other  usages 
of  various  kinds  have  been  considered  by  the  courts  and  held  to 

be  unreasonable,  or  the  reverse.  The  cases  are  collected  in  the 
notes.     It  is  impossible  to  classify  them  logically.   They  embrace 

able   that   we  might  well  lay  no  one  represents   the   character   of  a   larger 

could  be  bound  by  it.     It  would  be  fix-  mass  only  approximately." 

lug   a  condition'to   a  buslnesK  which  In  Everingham  v.  Lord,  19  111.  App. 

would   almost   preclude   its  successful  vfit,,  a  uiage  was  alleged  on  the  Chicago 

management."  Board  of  Trade,  that  corn  sold  by  sam- 

In  Randall  v.  Kehlor,  60  Me,  37;   11  pie  must  be  inspected  by  the  purchaner 

Am.  Rep.  169,  it  was  held  that  it  was  within    twenty-four    hbure    after    the 

proper  to   show   there   was   a  custom  purchase,  and  rejected  if  it  is  faulty; 

among  flour    merchants  of    Portland,  upon  a  failure  so  to  inspect  and  reject 

that  i^  after  sale,  flour  proves   musty  within  said  time,  the  purchaser  Is  held 

and  unsound,   it  Is   no   sale,   and   the  to  have  accepted  the  com,  and  cannot 

vendee  has  the  right  to  rescind  the  sale  thereafter  complain  that  the  bulk  was 

and   return  the  lour.    The  custom   is  notequal  to  the  sample.    This  was  held 

not  an  unreasonable  one.  to  be  a  reasonable  ueage.     "In  great 

In  Paiton  v.  Courtenay,  a  F.  &  F.  131,  centres  of  trade,"  said  the  court,  "  where 
which  was  an  action  againsi  executors  the  volume  of  business  is  immense, 
for  work  done  and  materials  furnished  usages  which  facilitate  the  completion 
by  the  plaintiff  as  an  undertaker.  Evi-  of  transactions  and  speed  the  linal  set- 
de nee  was  tendered  of  a  usage  in  the  tiementof  accounts  between  the  parties 
undertaking  business,  that  undertakers  interested,  are  natural  and  Indeed  nee- 
in  each  funeral  charge  the  entire  orig-  easary,  and  when  proved  to  eiiet,  the 
inal  cost  of  certain  articles  used  courts  apply  them  to  the  parties  as  the 
(gloves,  hands,  etc.],  although  they  law  of  their  dealings." 
might  be  used  at  other  funerals.  The  And  in  Sanders  v.  Jameson.  2  C.  & 
court  held  that  a  custom  or  usage  of  K.  557 ;  61  E.  C.  L.  555,  a  custom  of 
trade  must,  to  be  binding,  be  reason-  the  Liverpool  corn  market  that  when 
able,  and  is  not  so  if  It  Is  such  as  hon-  corn  is  sold  by  sample,  if  the  buyer 
estand  right-minded  men  would  deem  does  not,  on  the  day  the  corn  is  sold, 
unfair  and  unrighteous.  The  jury  examine  the  bulk  and  reject  It,  he  can- 
brought  in  a  verdict  for  the  defendants,  not    afterward    reject    it,    or    refuse  to 

In  Schnltierf.  Oriental  Print  Works,  pay  the  whole  price,  was  held  to  be  a 
114  Mass.,  113,  evidence,  was  held  ad-  reasonable  custom.  "The  custom  as 
missible  to  prove  a  custom  that,  upon  stated  is,  that  the  vendee  must  make 
a  sale  of  berries  in  bags  by  sample,  the  his  objection  on  the  spot,  and  at  the 
sample  represents  the  average  quality  time  ;  and  that  custom,  if  it  exist,  is,  I 
of  the  entire  lot,  and  not  the  average  think,  a  perfectly  reasonable  one,  and 
quality  of  the  amount  contained  in  one  to  be  much  approved  of " 
each  bag  taken  separately.  The  plain-  But  in  Webster  r.  Granger,  78  111. 
tiflT  contended  that  there  was  a  custom  330,  the  court  took  a  diHerent  view  of 
in  Boston  that  if  the  average  quality  the  matter.  "  There  can  be  no  custom 
of  an  entire  lot  of  berries  Bold  corre-  giving  a  purchaser,  by  sample,  twenty- 
sponded  with  the  sample,  the  purchaser  four  hours,  or'  any  other  time,  to  ex- 
was  bound  to  take  them,  although  amine  the  goods.  He  purchases  by 
some  bags  were  better  than,  and  some  sample,  and  if  the  goods  do  not  prove 
inferior  to,  the  sample.  The  court  ad-  equal  to  the  sample,  he  may  return 
mitted  the  evidence,  and  said  :  "  We  them,  or  sue  for  and  recover  the  dliler- 
cannot  see  that,  as  matter  of  law,  a  ence.  It  would  be  impossible  to  do 
custom  In  a  particular  trade,  to  regard  business  in  any  great  mart  of  trade  in 
a  sample  as  representing  the  average  any  other  way.  Millions  are  involved 
quality  of  an  entire  cargo  or  lot  of  in  purchases  by  samples,  and  they, 
merchandise,  may  not  have  a  reasona-  with  tickets,  pass  as  readily  as  current 
ble foundation,  and  be  agood  andvalid  bank  notes.  It  is  absurd  to  say,  such 
custom  entering  into  the  contracts  of  purchasers  have  twenty-four  hours,  or 
parties.  To  a  greater  or  less  degree,  it  any  other  time,  in  which  to  inspect  the 
is  necessarily  so  In  all  cases  where  the  goods."  ' 

■ale  is  of  articles  In  their  nature  not  en-  In  Lehman  v.  Marshall,  47  Ala,  363, 

llrely  uniform  in  quality.     A  sample  a   local   usage   among    cotton  dealers 
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questions  depending  for  their  solution  upon  common  sense  and 
plain  justice  as  well  as  more  technical  matters  of  law.  Questions 
of  public  policy,  freedom  of  trade,  the  natural  rights  of  property 
owners  to  the  use  of  their  property  undisturbed  by  others,  and 
various  other  considerations  of  different  kinds  enter  into  the  deci- 
sions of  the  courts,* 


is  discharged  and  the  maker  alone  re- 
mainE  liable.  And  in  Jacobs  t:  Shorer, 
48  N.  H.  loo :  97  Am.  Dec.  586,  it  was 
a  usage  among  merchants  to  have  their 
goods  sent  to  their  stores  by  long  and 
circuitous  routes  when  purchased  at 
None  but  the  stores  of  near  neighbors, 
■lidity.  A  In  Caaco  Mfg.  Co.  t/.  Diion,  3  Cush. 
custom  that  has  a  tendency  to  tempt  (Mass.)  407,  an  action  was  brought  hj 
parties  to  acts  of  wrongdoing,  bad  the  buyer  of  cotton  in  bales,  against 
faith,  or  dishonest;^,  cannot  be  a  good  the  seller,  far  a  false  and  fraudulent 
custom.  A  bad  cuslom  ought  to  be  packing  thereof ;  the  defendant  was  al- 
abolished.     It  iacenainly  an  actof  bad     lowed   to   prove  usage   in   the  cotton 


making  a  warehouse  receipt  transfer- 
able by  delivery  without  indorsement, 
and  such  mere  transfer  to  pass  the  cot' 
ton,  unless  notice  is  given  that  a  re- 
ceipt has  been  lost,  or  got  into  the 
hands  of  some  one  not  entitled  to  hold 
it,  is  not  a  good 


faith  and  dishonestr  for    a  party   In- 


eipt 


Listed  with  a 
or  cotton,  to  be  handed  to  the  ow 
o  transfer  by  delivery  to  a  third  per 
on,  without  the  owner's  knowledge  o: 


In  Beals  1-.  Terry,  I  Sandf.  fN.  Y.) 
127,  a  usage  authorizing,  on  a  contract 
for  goods  of  a  specified  character,  the 
delivery  of  different  goods,  or  on  the 
sate  of  the  goods  of  one  mill  the  deliv- 
ery of  the  goods  of  another  mill,  was 
held  unreasonable. 

A  custom  that  when  a  note  is  given     of  the  false  packmg,  until 


1  order  to  entitle  the  buyer 
to  an  indemnity,  he  should  give  the 
seller  notice  of  the  fraud,  as  early  as 
possible  after  the  discovery  ofthe  false 
packing,  in  order  to  afiord  the  seller  an 
opportunity  to  examine  the  cotton 
and  to  ascertain  the  identity  of  the  bags, 
and  the  marks  and  numbers  thereon. 
It  was  held  that  the  plaintiff,  having 
used  up  the  cotton,  without  preserving 
the  marks  end  numbers  of  the  bags,  or 
affording  the  defendant  an  opportunity 


anyn 


ind  thi 

unproductive  or  does  not  turn  out  a 
cording   to    expectation,    the  note 

fiven  up,  was  rejected  in  Leonard 
ecples,  30  Ga.  61.  "  If  thei 
a  custom.''  said  the  court,  "  it  is  so  un- 
reasonable that   it    was  probably   en- 
forced by  the  bowie-knife." 

In  Boardman  v.  Spooiier,  13  Allen 
(Mass.)  353;  90  Am.  Dec.  196,  a  usage 
that  Mlti  of  certain  classes  of  goods 
are  subject  to  the  approval  of  a  public 
inspector,  but  if  there  is  no  such  in- 
spection, the  buver  may  rescind  his 
purchase  at  his  pleasure,  was  held  un- 
reasonable. 

In  Gallup  r.  Lederer,  i  Hun  (N.  Y.) 
183,  the  unreasonabli 


mths 


after  the  discovery  of  the  fraud,  v 
not  entitled  to  recover.  The  seller 
cannot  know  of  the  supposed  defects 
until  the  bags  have  passed  out  of  his 
be  such  bands,  and  gone  to  the  manufacturer's 
s  so  un-  to  be  opened  and  used.  It  is  a  reason- 
able condition  of  the  seller's  responsi- 
bility, and  of  the  buyer's  right  to  in- 
demnity, that  the  latter  shall  give  the 
former  such  notice,  and  furnish  him 
with  such  proofs  and  means  of  re- 
in Mure  V,  Donnell,  la  La.  Ann.  360, 
it  was  held  that  any  custom,  which 
would  authorize  the  buyer  of  cotton, 
after  delivery  and  payment  of  the 
price,  to  throw  back  the  cotton  upon 
the  hands  of  the  vendor,  and  rescind 
merchants  to  sign  receipts  presented  Ihesalebecausecottonof  a  finerquallty 
by  cartmen  with  goods,  without  in-  than  the  sample  had  been  mixed  in  the 
quiry  by  the  receiving  clerk  or  porter  bale  in  packing,  would  be  an  unreason- 
as  to  their  ownership.  able  custom,  and  could  not  be  enforced 

In  Prescott  v.   Hubbelt,  i   McCord     in  a  courtof  justice. 
(S.  Car.)  94,  it  was  a  usage  that  when         1.  nuraaaonablalTiacai, — Thcfollow- 
the  vendor  of  goods  receives  a  note  of    ing  are  miscellaneous  usages  and  cus- 
the  consigneeof  goods,  without  the  in-     toms  held  to  be  unreasonable: 
dorsement  of  the  purchaser,  the  latter         A  custom  to  charge  for  the  insertion 
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of  an  advertisement  in  a  newspaper,  thence  into  the  mine  of  W.    The  court 

long  after  the  object  of  It  has,  on  the  held  that  H.  was  liable  to  W.  for  anr 

face  of  it,   manifesti/  ceased,   merely  Injury  done  by  such  flow  of  water,  al- 

becanse  its  discontinuance  has  not  been  though  resulting  from  the  customary 

ordered.      Thomas  v.  Graves,   i   Mill  practice  of  mining  in   that  region,  and 

(S.  Car.)  308.  that  a  custom  that  in  mining  ihe  own- 

A    custom    for    public    warehouse-  er  may  remove  the  "  ribs  "  and  allow 

keepers  in  London  to  have  a  general  the  surface  lo  sink,  is   not  reasonable, 

lien  on  all  goods  housed  in  their  ware-  "  This  point  was  raised  in  the  case  of 

houses.  In  the  name  of  Ihe  merchants  Jones  v.  Wagner,    66   Pa.   St.  439;    5 

by    whom    such     public     warehouse-  Am.  Rep.  36,^,  where  it  was  held,  that 

keepers  are  employed,  for  all  moneys  of  common  right  the  mining  right  was 

due    from    such    merchants    to    such  servient  to  the  surface  to  the  extent  of 

warehouse-keepers  for  expenses  about  sufficient    supports    to  sustain  it,  and 

goods    consigned   from   abroad.    The  that  there  could  be  no  custom  to  the 

custom   would  make  the   goods   of   a  contrary.     The   reason   was  that   the 

foreign    merchant,   which   have   been  business  of  mining  in  this  state  was  of 

consigned  to  a  London  factor  for  sate,  a  date  too  recent  to  give  such  a  custom 

and  by  him  put  into  the  warehouse  of  the  age  necessary  for  its  validity.    We 

the  warehouse-keeper  for  safe  custody,  are   willing,  however,  to  go  one  step 

liable  to  a  private  debt  of  the  factor,  further  and  say,  that  the  alleged  usage 

Such  a  custom  is  at  once  unreasonable  tacks  reasonableness.    It  is  not  reason- 

and  unjust,  and,  therefore,  bad  in  law.  able  that  that  which  the  law  grants  as 

It  is  obviously  prejudicial.  In  a  direct  of  commoD  right  should,  not   merely 

manner  and  in  a  very  high  degree,   to  be  modified,  but  abrogated  by  custom  or 

foreign  trade;  for  no  foreign  merchant  usage.    ...    In  the  case  of  Hilton  v. 

would  be  content  to  consign  his  goods  Lord  Granville.  .1  Q^  B.  701  ;  4S  E.  C. 

to  this  country  for  sale,  if  tbey  could  L.  69^  Ibe  defendant  pleaded   a  pre- 

be  made  liable  to  satisfy  a  debt  already  scrlptlon  to  take  the  coals  under  any 

due  from  the  factor  to  the  warehouse-  lands   in  the  manor,  without  liability 

keeper    in    respect     of    other    goods,  for   damages     that     might    occur    in 

Leuckhart  v.  Cooper,  3  Bing.  N,  Caa.  consequence  of  the  taking  thereof.    It 

99;  32  E.  C.  L.  55.  was   held  that  such  a  prescription  or 

A  custom  on  the  Connecticut   river  custom  was  void  because   unreasona- 

that,  when  any  person  clears  a   place  ble.    .    .     .     Reference  was  had  to  the 

for  seine  fishing,  beholds  it  during  the  opinion  of  Willes.  C.  J,,  in  Broadbent 

aeaaon   against  the  world.     Freary  -v.  v,  Wilks,  Willes  360,  in  which  it  Is  said 

Cooke,  14  Mass.  4SS;   LufkiD   v.  Has-  that  'the  true    objection  to  the  cus- 

kell,  3  Pick.  ( >f ass.)  356.  torn  pleaded  was  that  it  was  uncertain 

A  custom  of  mine  owners  to  dispose  and    unreasonable.'  "      Later   English 

of  water  pumped  therefrom  by  allow-  cases   cited   to   the   same   elfect    were 

ing  it  to  flow  into  the  adjacent  natural  Humphries  v.  Brogden,  12  Q^  B.  739; 

water- courses,    polluting  the  streams  64  E.  C.  L.  75S,  and  Blackett  r.  Brad- 

of    adjacent    proprietors;   this  would  ley,  i  B.  &  S.  940;   loi    E.  C.  L.  940. 

authorize  the  injury  or  destruction  of  The   case   was  followed   in    Coleman 

the  rights  of  riparian  owners.     Penn-  v.  Chadwick,  80  Pa.  St.  Si;   ai   Am. 

sylvania   Coal   Co.   v,   Sanderson,   94  Rep.  93. 

Pa.  St.  301 ;  39  Am.  Rep.  785.  In  Taylor  v.  Carpenter,  a  Woodb.  & 

As  to  certain  customs  held  to  be  void  M.  (U.  S.)  I,  Ihe  action  was  for  deceit 

on  account  of  immorality,  see  Seagar  In  using  the  plaintiff's  trade-marks  on 

V.  Sligerland,  3  Cai.  <N.  Y.)  319;  Hoi-  the  defendant's  goods;  and  selling  them 

list;.  Wells,  3  Clark  (Pa.)  169;  Holmes  as   and  for  the  plaintiff's.    The  court 

V.   Johnson,  41   Pa.  St,   159;   State  f.  excluded  evidence  of  a  general  custom 

Bukner,;6N. Car.  u8;  Statei), Lewis,  In  the   United  Stales,   England,   Ger- 

Add,  (Pa.)  379;   Bankers  v.  State,  4  many,  ».nA  France,  ior  the  last  twenty 

Ind.  114.  years,  to   use   and   Imitate   the   marks 

In  Homer  v,  Watson,  79  Pa.  St.  34a  ;  of  foreigners  with  impunity,  and  that 

II  Am.  Rep.  55,  it  appeared  that  H.,  in  such  custom  was  generally  known  In 

excavating  coal,  removed  Ihe  "ribs,"  the  commercial  world  and  not  contrary 

composed  of  coal,  which  supported  the  to  the  laws  of  such  countries,  and  held 

roof  of  the  mine,  causing  the  surface  that  there  was  no  principle  by  which 

to  sink  and  crack,  so  that  water  from  a  usage  in  this  or  a  foreign  country  is 

the  surface  flowed  into  his  mine,  and  competent  evidence    in   defense  of  a 
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wrong.    "A  cuEtom  ought  to  be,  at  tion  of  it  is  to  be  fatal  to  the  plaintitTs 

least,  moral  and  reasonable  in  order  to  action;    but  when   produced,   it  is  to 

be    upheld.     Bacon's   Abr.,  '  CuBtom'  prove  nothing." 

C.     A  party  can  hardij  set  up  his  own  In   M'Gregor   v.  Penns^lTBnia  Ins. 

bad  conduct  or  character  In  defense  to  Co.,  i  Wash.  (U.  S.)  39,  the  court  re- 

an  action,  nor  justify  tbem  when  pro-  jected  as  unreasonable,  a  usage  of  ma- 

secuted,   because  they   may  not  have  rine  insurance  to  pay  only  two-thirds 

been   materially  worse   than  those  of  of  the  gross  freight  on  a  total  loss, 

some  other  persons."  In  Wilkes  v.  Broadbent,  i   Wlls.  63, 

In  Gano  -a.  Palo   Pinto  Co..  71  Tex.  it  was  said  that  a  custom  is  void  whicli 

99,Itwasheld  that  it  was  thedutyof  the  is  unreasonable,  uncertain,  savours  too 

county  commissioners'  coitrt  to  select  much  of  arbitrary  power,  and  tends  to 

such  agents  ss  might  be  neceasarj  to  make  a  lord  of  a  manor  a  judge  in  his 

assist  tbem  In  the   discharge  of  their  own  cause.     Other  cases  are  Graham 

duties.     Such  duty  should  not  be  dele-  t.  Williams,  16  S.  &  R.  (Pa.)  257;  16 

gated.     A  custom   to  do  so  would  be  Am.  Dec.  569;  Dixon  v.  Dunham,  14. 

unreasonable  and  should   not   be  ob-  111.  324;  Jordan  v.  Mereditb,j  Yeates 

ilgatory.  (Pa.)  318;  2  Am.  Dec.  373;  Pickering 

In   Cropper  v.  Cook,  L.  R.,  3  C.  P.  v.  Demenitt,  100  Mass.  421 ;  Foley  v. 

194,   It  was  held  that  a  usage  in  the  Bell,  6  La.  Ann.  760. 

wool  trade  in  Liverpool,  that,  when  a  Bauonabla  Dtxes.  — The  fallowing 

broker  Is  employed  to  buy   wool,  he  are  miscellaneous  usages  and  customs 

may  either  contract  in  the  name  of  his  held  to  be  reasonable  . 

principal,   or,   at   the   request   of    the  The  usage  was  for  the  consistory  of 

seller,   may,   without    communicating  the  church    to  make   nominations  for 

the  fact  to  hia  principal,  make  himself  elders  and  deacons,  and  for  the  ofBdat- 

personally   responsible  for   the  price,  ing  minister  to  announce  the  names  of 

was   a    good    and    reasonable    usage,  the  nominees  from   the   pulpit  for  two 

"  It  may  be  material  to  the  broker  to  successive  Sundays  previous  to  Easter 

conceal   from   the   seller    the   buyer's  Monday,  the  day  of  the  election;  and 

name,   though   the   same   reason  may  none  could  he  voted  for  except  those 

not  exist  for  concealing  the  name  of  who  had  been  proclaimed  from  the  pul- 

the  seller.     The  custom  may  therefore  pit  as  nominees.     Miller  v.  Eschbach, 

be  a  reasonable  one.''  43  Md.  i. 

In  Horan  v.  Stracban,  S6  Ga.  40S ;  A  custom  for  the  owner  of  a  lot  of 

ii  Am.  St.  Rep.  471,  it  was  held  that  land,  after  giving  notice  to. the  owner 

a  custom  allowing  a  custody  commia-  of  an  adjoining  lot  to  build  his  halfofa 

slon  fee  of  two  and  one-hell   per  cent,  partition  fence,  and  his  refusal  to  do  so, 

for  taking  charge  of  a  vessel  on  tire  in  to  build  the  whole,  and  hold  the  party 

port,  and  preserving  her  cargo,  an  un-  refusing  liable  for  his  share  of  the  ex- 

dertaking  that  requires   great  skill,  Is  pense.     The  party  refusing  should  have 

not  unreasonable.    But  a  custom  allow-  notice  to  join  in  the  work;  and.  If  he 

ing  commission  to  the  person  in  charge  fails  to  do  so  after  a  reasonable  time, 

of  theahipondisbursements  notactual-  he  ought  to  contribute  his  proportion 

ly  made  by  him,  is  void.     It  would  be  of  the  expense,      Knoi   v,  Artman,  3 

absurd  to  hold  that  a  person  Is  entitled  Rich.  (S.  Car.)  383. 

to  two  and  a  half  per  cent,  commission  Fishermen   pursue  whales    in   open 

on  disbursements  which  he  never  made,  boats,  and  shoot  them.     When  killed, 

and  did  not  have  the  money  to  make,  they  sink  at  once  to  the  bottom,  but  in 

and  had  made  no  arrangements  to  pro-  the  course  of  from  one  to  three  days 

cure  the  money  to  make.  they  rise  and  float  on  the  aurface.   The 

In  Rankin  v.  American  Ine.  Co.,  i  usage  on  Cape  Cod.  for  many  years. 

Hall  {N.  Y.)  619,  s  usage  was  alleged  has  been  that  the  person  who  kiUs  a 

to    require    a    survey,    by   the    port-  whale,  in  the  manner  and  under  the 

wardens,  of  goods  damaged,  as  a  pre-  circumstances  described,  owns  it.  Ghen 

liminary  proof  of  the  loss  in  order  to  v.  Rich,  8  Fed.  Rep.  159. 

charge  the  insurance  company.    The  In  Swift  v.  Gifrord,  i  Low.  (U.  S.) 

court   held   this    to   be   unreasonable,  no,  Lowell,  J.,  decided  that  a  custom 

■'The   survey,  when  produced,  la  not  among  whalemen  in  the   Arctic  sea*, 

to  conclude  either  party,  as  to  any  fact  that  the  iron  holds  the  whale,  was  rea- 

stated  in  it     It  is  not  to  t>e  evidence  sonable  and  valid. 

on  the  trial,  even  frima  facie,  for  or  A  usage  among  printers  and  book- 

against  either  party.    Thenon-produc-  sellers,  that  a  printer,  contracting  to 
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print  for  A  bookseller  ■  certaiQ  number  tanta  of  Hampton  to  deposit  seaweed 

of  copies,  shall  not  print  from  the  same  upon  the  close  of  the  plaintilTs,  the  de- 

g'   pes  while  standing,  an  extra  number  fendants  offered  evidence  that  thirtj  of 

r  his  own  use,  is  reasonable  and  not  the  inhabitants  had  done  so  for  man^ 

In  restralat  of  trade.     Williams  v.  Gil-  jears.     This  was  held  to  be  competent 

man,  3  Me.  376.  evidence  to  be  submitted  to  the  jurj  to 

An  ordinance   which   calls   for   "a  prove  the  custom.     A  plea  alleged  a 

pavementof  granite  bloclie,  eight  inches  custom  in  the  Inhabitants  of  Hampton 

deep,"   may   be   construed   in   the  to  deposit  seaweed  upon  the   plaintiffs' 

light  of  a  custom  prevailing  at  the  time  close.    The    evidence  was   that    onlj 

of  its  adoption,  and  denning  the  dimen-  those  inhabitants  of  Hampton  exercised 

slons  of  the  granite  blocks  used,  as  not  the   right  who   lived   at  a   convenient 

less  than   seven,  nor  more  than  eight  distance  from  the  sei'Bhore.    This  too 

inches  deep.   Such  cuslom  is  not  unrea-  was    competent    evidence    of   the 

Bonable,  if  it  be  impracticable  to  con-  custom.    The  custom  alleged  and  sub* 

struct  the  pavement  called  for  by  the  stantialty  proved,  was  to  deposit  upoti 

ordinance  with  granite  blocks  ail  ex-  the  beach  or  sand-hills  of  the  plaintiffs 

•ctlj  eight  inches  deep,  and  the  provl-  the    seaweed    gathered   between   high 

sions  ofttae  ordinance  be  substantially  and   tow   water   mark.     In   this  there 

compiled  with  by  a  pavement  in  con-  seemB  to  be  nothing  unreasonable.     It 

formily  with  such  contract.     Cole  v,  is  for  the  benefit  of  the  inhabitants  of 

Skrainka,  37  Mo.  App.  41;.  Hampton.     Tindal,    Lord   Ch.   J.,   in 

la  Adams  v.  Pittsburgh  Ins.  Co.,  95  Tyson  v.  Smith,  9  Ad  &  El.  406;  36 

Pa.  St.  348;  40  Am.  Rep.  66],  the  court  E.  C.  L.  163,  said  :  "The  custom  is  in 

held  that  a  custom  so  general  and  noto-  favor  of  the  many,  and  the  only  party 

rious  may  exist  as  to  authorize  the  cap-  against   whom    it    la  set   up,   and   by 

tain  of  a  steamboat  to  eRect  an  insur-  whom  it  is  now  opposed,  it  the  lord  of 

ance  on  it  for  the  benefit  of  the  owners,  the  manor." 
without    their    express   directions, 
well  settled   by  authority.     ' 
not  be   in   conflict   with   an^ 

,  :o  extend  the  li 

trary  to  public  policy.  beyond  the  length  called  for,  and  it 
In  Ward  v.  Vosburgh,  31  Fed.  Rep.  was  InHisted  that  this  custom  had  been 
I],  it  was  held  that  the  custom  of  so  long  and  so  uniformly  persevered 
"  ringing  up,"  in  vc^ue  among  brokers  in,  bs  to  become,  in  fact,  a  part  of  the 
and  commission  merchants,  is  founded  law  by  which  titles  and  claims  to  land 
Id  commercial  convenience,  and  when  within  the  district  must  be  regulated. 
not  adopted  to  promote  a  gambling  The  court  said:  "Is  this  pretended 
transaction,  is  not  in  contravention  of  custom  reasonable  ?  If  it  be  reason- 
the  law.  able  that  a  man  to  whom  the  govern- 
In  Knowles  r.  Dow,  t3  N.  H.  387 ;  ment  makes  a  donation  of  one  thou- 
5^  Am.  Dec.  163,  II  was  held  that  a  sand  acres  of  land,  and  suffers  him  to 
custom  for  the  inhabitants  of  a  town  to  locate  it  himself,  should.  Instead  of  the 
haul  seaweed  from  the  margin  of  the  one  thousand  acres,  appropriate  to  him- 
water  and  deposit  it  upon  the  close  of  self  twelve  or  fifteen  hundred  acres, 
the  plaintiffs,  and  afterward  haul  it  then  this  pretended  custom  is  reason- 
away  when  convenient,  was  not  un-  ble.  But  if  by  such  conduct  he  corn- 
reasonable.  Here  it  was  said  that  a  valid  mits  a  fraud  upon  the  government  and 
custom  must  have  existed  from  time  upon  other  individuals  in  the  same  sit- 
iromemorlal ;  but  a  regular  usage  for  uation  as  himself,  it  is  unreasonable, 
twenty  years,  unexplained  and  uncon-  and  ought  not  to  be  sanctioned." 
tradicietl,  is  sufficient  to  warrant  a  jury  In  Carr  1'.  Callaghan,  3  Litt.  (Ky.) 
in  finding  the  existence  of  an  immemor-  37a;  Watkins  v.  Eastin,  1  A.K.  Marsh, 
lai  custom.  A  customary  right  to  do  (Kv.)  402,  and  Bodley  v.  Craig,  i  T, 
anything  upon  the  land  of  another  is  a  B. 'Mon,  (Ky.)  7;,  certain  customs  re- 
right  adverse  to  thatoftheownerofthe  specting  settlements  and  pre-emption 
soil,  and  must  have  been  acquiesced  in  warrantswere  rejected  as  unreasonable, 
by  him,  and  Its  existence  must  not  have  In  Delaplane  v.  Crenshaw,  15  Gratt. 
been  the  subject  of  contention  and  (Va.)  457,  it  was  held  that  a  usage  or 
dispute.  It  must  be  certain  and  defi-  cuatom  for  the  inspector  of  flour,  who 
nlte,  and  must  also  be  open  and  public,  by  the  statute  is  to  receive  a  specified 
To  prove  a  custom  for  all  the  inhabi-  money  compensation,  to  take  to  his 
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Tn.  A  VuffB  HiTBT  Hot  Be  Cohtbabt  to  Law — 1.  In  Qeneral. — 

This  is  perhaps  the  most  difficult  branch  of  our  subject.  In  dis- 
cussing the  meaning  of  the  word  "  custom,"  in  a  note  to  a  pre- 
vious paragraph,  allusion  was  made  to  the  matter  ;  it  will  now  be 
referred  to  at  length. 

The  expressions  of  the  courts  are  perhaps  unanimous  to  the 
efifect  that  the  operation  of  settled  rules  of  law  cannot  be  changed 
by  proof  of  a  usage  having  a  contrary  effect.  If,  on  a  given  state 
of  facts,  the  rights  and  liabilities  of  the  parties  to  a  contract  are 
fixed  by  the  general  principles  of  the  common  law,  they  cannot 
be  changed  by  any  local  custom.*    The  applications  of  this  rule 

own  use  th«  flour  drawn  from  the 
barrel  in  the  process  of  inspection, 
called  the  draft  flour,  as  an  additional 
compensation  or  perquisite,  would  be 
bad,  as  being  unreasonable,  unjust,  and 
contrary  to  tiie  policy  of  the  law.  The 
court  said  :  "  Such  a  custom,  when  in- 
voked for  the  benefit  of  a  public  func- 
tionary by  transferring  to  him  a  por- 
tion of  the  goods  of  the  citizen,  with 
which  he  is  called  upon  lo  deal  in  the 
discharge  of  his  office,  by  way  of  ad- 
ditional compensation  or  perquisite, 
over  and  above  what  the  law  eipresslj 
provides,  would  be  bad,  as  being  un- 
reasonable, unjust,  and  contrary  to  the 
policy  of  our  laws.  It  would  be  un- 
just and  unreasonable  that  a  public 
officer,  having  a  specified  duty  to  per- 
form in  relation  to  the  property  of 
others  for  a  prescribed  fee,  should  by 
the  discharge  of  that  duty  acquire  a 
right,  not  only  to  the  fee  allowed,  but 
also  to  a  part  of  tbe  properly  itsetf.  It 
thus  makee  him    the    sole  judge  of  the 


'  shall  r< 


Other  cases  stating  or  illustrating 
the  rule  that  a  usage  must  be  reason- 
able are  Hammerton  v.  Honey,  34 
W.  R.  603  ;  U.  S.  -u.  Buchanan.S  How. 
(U.  S.)  83;  East  Tennessee,  etc.,  R. 
Co.  II.  Johnston,  75  Ala.  596;  51  Am. 
Rep.  489;  Sweet  v.  Leach,  6  III.  App. 
313;  Mulliner  v.  Bronson,  14  111,  App. 
355;  BIssel  V.  Ryan,  33  111.  566;  Gil- 
bert I'.  McGinnis.  114  111.  28;  Kendall 
V.  Russell.  5  Dana  (kj.)  501 ;  30  Am. 
Dec.  696;  Castleman  v.  Southern 
MuL  Ins.  Co..  14  Bush  (Ky.)  197; 
Randall  v.  Smith,  63  Me.  105  ;  18  Am. 
Rep.  aoo;  Dwight  v.  Whitney,  15 
Pick.  {Mass.)  1J9;  Page  t,.  Cole,  120 
Mass.  37;  Scott  Ti.  Maier,56  Mich.  554; 
56  Am.  Rep.  403;  Barton  v.  MciCel- 
way,  13  N.  J,  L.  165  ;  Somerby  v.  Tap- 

em,   Wright   (Ohio)   s?" ;   Lowry   t. 
ead,  3  Brew.  <  Pa.)  451;   McMasters 
V.  Pennsylvania  R.  Co.,  69  Pa,  St.  374 ; 


8  Am.  Rep.  364;  Ambler  v.  Phillips, 
133  Pa.  St.  167;  First  Nat.  Bank  v. 
Flske,  133  Pa.  St.  341  ;  19  Am.  St.  Rep. 
63s;  Sterling  Oi^an  Co.  v.  House,  2<, 
W.  Va.  64. 

1.  Palmer  v.  Nev»  York,  etc.,  Transp. 
Co.,  57  N.  Y.  St.  Rep.  307;  17  N.  Y. 
Supp.  561 ;  Picltering  v.  Weld  (Mass. 
1894),  34  N.  E.  Rep.  io8i. 

In  Latimerti.  Alexander,  14  Ga.  259, 
the  court  said ;  "  A  mere  local  usage  In 
a  Email  part  of  the  country  cannot 
change  the  law  and  give  a  person  a 
remedy  against  a  person,  when  the 
law  does  not,  and  generally  it  will  be 
found  that  the  idea  that  crops  out  in 
some  of  the  cases  that  a  usage  or  cus- 
tom that  conflicts  with  the  common 
law,  cannot  prevail,  is  after  all  nothing 
more  than  a  well-recognized  rule  that 
the  common  law  will  prevail  against  a 
mere  usage,  unless  the  usage  is  of  such 
a  character  and  of  such  long  standing 
and  notoriety  as  to  indicate  that  the 
parties  must  have  contracted  in  refer- 
In  Dickinson  v.  Gay,  7  Allen 
tMass.)  29;  83  Am.  Dec.  656,  it  was 
said:  "But  if  no  peculiar  habits, 
modes,  or  courses  of  business  were  al- 
lowed to  affect  the  legal  rights  of 
parties,  it  Is  dilRcult  to  see  how  there 
could  be  any  valid  usages.  In  all  the 
cases  where  usages  are  sustained,  they 
do  in  fact  operate  to  give  effect  to 
contracts  different  from  that  which  the 
common  law  would  have  done,  and 
they  operate  in  contravention  of  tbe 
rules  of  the  common  law." 

In  Broussard  v.  Bernard,  7  La.  in, 
it  was  said  that  the  custom  which  the 
defendants  attempted  to  prove,  was  not, 
as  the  plaintiff  objects,  contrary  to  the 
general  law  of  the  land,  but  an  excep- 
tion to  the  ordinary  rules  which  reg- 
ulate partnerships.  If  the  proof  of 
customs  could  be  rejected,  because  it 
established  something  different  from 
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are  illustrated  by  the  cases  in  the  notes  to  the  several  succeeding 
sections.* 

S.  Bmsou  for  the  Role. — The  reasons  given  for  this  rule  are 
that  if  the  common  law  of  the  land  is  to  be  overruled  by  local 
usages  of  particular  trades,  embarrassments  of  serious  nature 
would  surely  result.  The  law  would  become  unsettled  and  con- 
flicting. Upon  a  given  state  of  facts,  there  might  be  one  law  in 
one  county,  and  a  different  law  in  another  county.  The  estab- 
lishment of  the  law  would  be  withdrawn  from  the  courts  and  the 
legislature,  and  placed  in  the  hands  of  persons  not  authorized  to 
declare  it.     It  is  against  public  policy  that  such  things  should  be.* 

the  Uw,  no  custom  could   be   proved,  that  of  a  convenient  subject  ot  refer- 

for  if  it   were  not   different,  it  yfould  ence  to  explain  a  latenl  ambiguity  in 

make  a  part  ot  the  law.  the  expreBsiong  of  the  parties,  where 

I..  DUUnetlon  MtwMn  Uili  TlUa  ajid  their  meaning  would  be  otherwise 
imnkionalileliaia. — In  many  cases  it  is  doubtful,  we  repeal  an  established  prin- 
diffiCult  to  determine  whether  an  ob-  ciple  of  the  common  law.— a  matter 
jectlonable  usage  should  be  classified  which,  I  apprehend,  is  not  open  to  us." 
under  the  head  of  unreasonableness,  or  In  Lawrence  f .  State,  3o  Tex.  App. 
whether  itshould  be  considered  as  con-  536,  the  court  said:  "A  rule  of  law 
trarj  to  law.  The  cases  do  not  dis-  can  never  be  subverted  by  local  custom. 
criminate  clearlj  between  the  two  di-  To  sanction  the  doctrine  that  it  could 
visions.  In  one  case  a  usage  of  agents  would  be  to  unsettle  the  law,  would 
which  violates  the  rights  of  principals  open  for  discussion  and  neighborhood 
may  be  disallowed  as  unreasonable;  and  proof,  not  the  facta,  but  the  law,  and  a). 
in  another  case  a  similar  usage  may  low  such  neighborhood  the  right  to 
be  held  to  he  void,  as  contrary  to  the  claim  a  distinct  law  of  its  own,  thereby 
established  principles  of  law.  Some  destroying  the  beauty  of  the  law  which 
usages  are  so  bad  that  they  may  prop-  consists  in  the  uniformity  of  its  action 
erlj  be  rejected  upon  either  or  both,  throughout  the  land.  Lockhart  v.  De- 
ofthesegrouDds.  The  reader  will  there-  wees,  i  Tex.  531;;  McKinney  i'.  Fort, 
fore  notice  that  the  canes  tend  to  over-  10  Tex.  110;  White  U  Wilson's  Ct. 
lap  each  other ;  and  it  will  be  advisable  App.  Civ.  Cas.,  ^^  173,  353,  696." 
for  one  desiring  10  learn  whether  the  In  Winder^'.  Blake,4Jonea  (N.Car.) 
reasonableness  of  a  given  usage  has  332,  the  court  said  ;  "  We  did  not  im- 
ever  been  passed  upon  by  the  courts,  port  from  the  mother  country  any  of 
to  also  examine  the  appropriate  sec-  the  special  customs,  which,  in  partic- 
tions  treating  of  usages  contrary  to  ular  localities,  are  allowed  to  super- 
law,  and  vice  virsa.  sede  the  common  law.     All  legislative 

S.  In  Gordon  v.  Little,  8  S.  &  R.  power  is  vested  in  our  general  assem- 
{P«.)J33;  II  Am.  Dec.  633,  Gibson,  J.,  bly.  We  can  recogniie  no  other  law- 
said  :  "  I  know  not  a  greater  or  a  more  making  power,  and  there  is  no  intima- 
embarrassing  evil  than  a  law  of  merely  tion  to  be  met  with  In  any  of  our 
local  obligation.  The  rule  of  the  car-  decisions,  that  special  customs  can  grow 
rylng  business  of  the  Ohio  ought  to  be  up  among  us,  whereby  rights  may  be 
that  of  the  Juniata,  the  Susquehanna,  alTected,  or  the  common  law  be  in  any- 
tbe   Delaware,  and   their  tributarj-  wise  changed." 

streams.     Suppose  a  difTerent  usage  to  In  Barnard  v.  Kellogg,  to  Wall.  (U. 

exist  in  respect  to  each,  is  there  lobe  S.)   383,   the  court   said:   "Whatever 

a  different  law  in  respect  to  each  P     In  tends  to  unsettle  the  law,  and  make  it 

fact^  that  result  would  be   inevitable;  dilTerent  in  the  different  communities 

for  I  understand  the  evidence  to  have  into  which  the  state  is  divided,  leads  to 

been  offered  to  a  custom  peculiar  to  the  mischievous  consequences,  embarrasses 

Ohio,  and   It  will  hardly  be  expected  trade,  and  is  against  public  policy.     If, 

that  a  usagie  the  same  in  every  partic-  therefore,  on  a  given  state  of  facts,  the 

ular  ihould  prevail  with  respect  to  all  rights  and  liabilities  of  the  parties  to  a 

our   rivera.     It   is   impossible  to  get  contract  are  Sxed  by  the  general  prin- 

awa;  from  the  conclusion  that  by  giv-  ciples  of  the  common  law,  they  cannot 

ing  tbe  usage  any  further  effect  than  be  changed  by  any  local  custom  of  the 
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3,  Uiagrei  of  Canlen. — Although  usages  may,  in  many  cases,  be 
received  to  determine  the  proper  method  of  conducting  the  busi- 
ness of  carriers,  they  cannot  be  admitted  to  overturn  a  settled 
rule  of  law  applicable  to  such  business.  Thus,  it  is  well  settled 
that  no  freight  is  payable  upon  goods  lost  by  peril  of  the  sea ; 
and  this  rule  cannot  be  changed  by  a  usage  of  carriers  to  the  con- 
trary.* Similarly,  other  usages  of  carriers  limiting  their  liability 
contrary  to  the  established  rules  of  law,  have  been  rejected.* 
And,  conversely,  local  usages  requiring  the  carrier  to  do  something 
more  than  the  law  imposes  have  been  disallowed,  as  contrary  to 
law.' 

4.  TTsi^cw  Eegardingr  Gonmiercial  Paper. — The  rules  of  law  regard- 
ing commercial  paper  and  the  rights  of  bankers  and  depositors 

flace  where  the  contract  was  made. 
□  this  case  the  common  law  did  not, 
on  the  admitted  facte,  imply  a  war-  court  refused  to  allow  a  custom  to  con- 
rant)'  of  the  good  quality  of  the  wool,  tradict  the  rule  of  law  that  a  carrier'* 
and  no  custom  in  the  sale  of  this  article  bill  of  lading,  like  any  other  receipt, 
can  tie  admitted  to  imply  one,"  may  be  contradicted  by  parol  in  re- 
in Rogers  v.  Allen,  47  N.  H.  529,  it  spect  to  whether  the  goods  were  re- 
was  held  that  usages  or  customs  are  not  ceived  or  not  by  the  carrier, 
permitted  to  have  effect  to  contravene  In  Cranwell  i'.  Ship  Fanny  Posdick, 
any  established  general  rule  of  the  law,  15  La.  Ann.  436 ;  77  Am,  Dec.  190,  the 
and  therefore  evidence  in  proof  of  any  court  rejected  a  custom  which,  con- 
such  usage  is  ordinarily  inadmissible,  trary  to  law,  would  relieve  the  car- 
'*  This  rule  excludes  both  general  and  rier  of  all  responsibility  toward  the 
local  usage,  when  the  evidence  offered  shipper  in  certain  cases, 
is  opposed  lo,oralters,  the  well-settled  In  Kohn  n.  Packard,  3  La.  214  i  13 
principles,  either  of  the  common  or  Am,  Dec.  453,  it  was  held  that  notice 
statute  law."  to  the  consignee  of  the  time  and  place 
In  Foley  v.  Mason,  6  Md.  37,  the  when  and  where  goods  are  to  be 
court  said :  "  Nor  is  evidence  of  usage  landed.  Is  indispensably  neceisarr. 
admissible  to  oppose  or  alter  a  general  "  The  usage,  as  proved  in  evidence,  is 
principle  or  rule  of  law,  and  upon  a  this ;  that  notice  in  the  newspaperi  of 
fixed  state  of  facts,  to  make  the  legal  the  time  and  place  of  landing  goods 
rights  or  liabilities  of  the  parties  other  from  a  vessel,  is  such  notice  as  places 
than  they  are  by  the  common  law."  the  goods  at  the  risk  of  the  consignee. 
1.  In  Frith  v.  Barker,  3  Johns.  (N.  In  other  words,  that  constructive 
Y.)  3J7,  the  question  was  whether  a  notice  binds  the  party  as  effectually  as 
custom  was  valid  that  freight  must  personal  notice  would.  If  this  be  the 
be  paid  on  goods  lost  by  peril  of  the  custom,  then  it  is  one  which  this  court 
sea,  the  custom  being  contrary  to  the  is  prepared  to  say,  it  cannot  sanction." 
legal  rule  that  no  freight  is  due  in  3.  In  Boon  i>.  Steamboat  Belfast,  40 
such  cases.  Chief  Justice  Kent  held  Ala.  184;  88  Am.  Dec.  761,  the  court 
thecuatominvalid, saying:  "Though  said  :  ''The  rule  which  makes  the 
usage  is  often  resorted  to  for  eiplan-  common  carrier  in  the  nature  of  an  In- 
ation  of  commercial  instruments,  it  surer,  and  answerable  for  every  loM 
never  is,  nor  ought  to  tie,  received  to  not  auribuled  to  the  act  of  God  or 
contradict  a  settled  rule  of  commercial  nubile  enemies,  according  to  Lord 
law."  Holt, '  was  a  politic  establishment,  con- 
In  Emery  v.  Dunbar,  i  Daly  (N.  trived  by  the  policy  of  the  law,  for  the 
Y.)  408,  a  previous  case,  the  same  safety  of  all  persoos,  the  necessity  of 
point  had  been  determined  adversely  whose  affairs  obliged  them  to  trust 
to  the  custom  set  up.  The  court  said ;  that  sort  of  persons?  The  same  public 
"  Where  a  general  rule,  a  principle  of  poHcv  which  established  this  rule,  and 
law  like  this,  has  t>een  long  and  well  which  has  continued  it  in  existence 
established,  it  cannot  be  controlled  bv  for  ages,  forbids  Its  destruction  at  this 
proof  of  anj'  usage  to  the  contrary,"  day  in  any  locality,  by  any  pretended 
784 
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cannot  be  controlled  by  a  contrary  usage.'  Whether  or  not  a 
particular  note  or  bond,  for  example,  is  negotiable  or  not,  is  a 
matter  of  law,  and  no  usage  can  alter  the  legal  character  which 
the  law  fixes  upon  it.*     Similarly,  questions  regarding  the  legal 

cuBtom ;  especiallj  when   the  butinesB  consistent  with  the  other  evidence  in 

of  commoQ  carrlen  has  bo  much  In-  the    record,  the  testimonv  wag   either 

creased,  and  the  nFCCEBity  for  the  rule,  entirely  immaterial  or  Inadmissible,  ms 

instead  of  being  diminished,  is  also  in-  tending  to  control  the  well-settled  rules 

creased.    The  custom  then  sought  to  of  law. 

be  established  In  this  case,  Is  contrary  1.  In   Vei 

to   law,  in   contravention   of  a   sound  "       -     "'  ■ 

public  policy,  and  cannot  receive  our 

sanction," 

In  SchiefTelin  v.  Harvey,  Anth.  (N.  pany,  were  purchased  by  a  firm  of 
Y.)  76.  a  usage  was  offered  in  evidence  bankers  after  the  dale  at  which,  on 
to  the  effect  that  as  soon  as  a  custom-  their  face,  they  were  payable  or  con- 
house  officer  was  put  on  board  a  vessel,  vertible  into  bonds.  It  appeared  that 
the  goods  were  at  the  risk  of  the  ship-  the  company,  after  the  loss,  had  been 
per.  It  was  said  that  this  was  th&cus-  prompt  in  giving  warning  of  the  thell, 
torn  of  merchants.  The  evidence  was  by  advertising  in  the  newspapers  and 
rejected,  the  court  saying :  "Theestab-  delivering  notices  to  the  principal  bro- 
lithed  principle*  of  law  cannot  be  con-  kers,  including  the  derendants.  The 
trolled  by  custom."  latter  Introduced  evidence  to  ehow  that 

Iq  Reed  v.  Richardson,  98  Mass.  notes  of  the  kind  in  question  continued 
116;  93  Am.  Dec.  155.  It  was  held  that  to  be  bought  and  Bold  by  bankers  and 
a  usage  of  a  port  that,  in  order  to  cod-  brokers  after  they  had  become  due; 
■titute  a  delivery  of  goods  by  the  car-  that  it  was  not  customary  for  dealers  In 
rler,  it  wasnecessarr  forareceipt  to  be  government  securities  to  keep  records 
given  by  the  consignee  or  his  agent,  or  llstsof  thenumberaordeBcriptionBof 
and  that  until  then  tlie  liability  o?  the  the  bonds  alleged  to  have  been  lost, 
carrier  continues,  is  illegal  and  void,  stolen,  or  altered,  or  to  refer  to  such 
for  it  tends  to  contravene  the  fised  rule  liatB  before  purchasing  such  securities ; 
of  law.  By  the  common  law.  a  carrier  that  It  would  be  impracticable  to  carry 
is  discharged  of  his  duty  when  he  has  on  the  business  of  dealing  In  govern- 
made  an  actual  or  constructive  delivery  mcnt  securities  if  it  were  necessary  to 
at  the  proper  time  and  place.  "  Doubt-  resort  to  sucb  lists  and  make  such  ex- 
less  usage  may  regulate  the  manner  aminatlon  previous  to  purchase ;  and 
of  delivery  or  the  time  when  and  the  that  the  purchase  of  the  notes  in  ques- 
place  where  It  may  be  made.  This  tlon  was  made  In  the  ordinary  and  usu- 
would  be  within  the  legitimate  range  al  mode  In  which  such  tranEactione  are 
of  the  operation  of  a  usage.  But  it  conducted.  It  was  held  by  the  Supreme 
cannot  prescribe  or  determine  that  acts  Court  of  the  Uiiiled  Slates  that,  as  to 
which  the  law  declares  to  be  a  delivery  such  overdue  paper,  a  purchaser  takes 
shall  not  be  sufficient  to  constitute  it."  subject   to   the    rights    of   antecedent 

I.  In  Thompson  v.  Ri^a,  5  Wall,  holders,  to  the  same  extent  as  in  the 
(U.  S.)  663.  a  usage  of  bankers  in  cabe  of  other  paper  bought  after  ma- 
Washington  in  respect  to  drafts  by  cus-  lurity,  and  that  the  notes  could  be  re- 
tomers  for  "  coin"  or  "currency  was  covered  from  the  defendants.  "  Bank- 
ofTered.  The  usage  was  rejected  as  con-  ers,  brokers,  and  others,"  said  the 
trary  to  law,  and  the  court  said  that  the  court,  "  cannot,  as  was  attempted  in 
general  rule  of  law  U  that  if  a  merchant  this  case,  establish  by  proof  a  usage  or 
deposits  money  with  a  bank,  the  title  to  custom,  in  dealing  in  such  paper,  which 
the  money  passes  to  the  bank,  and  the  in  their  own  interest  contravenes  the 
latter  becomes  the  debtor  of  the  mer-  established  commercial  law.  If  they 
chant  to  that  amount;  and  it  is  not  have  lieen  in  the  habit  of  dieregarding 
perceived  that  the  evidence  offered,  if  that  law,thiBdoesiiot  relieve  them  from 
It  had  been  admitted,  could  have  had  the  consequences,  nor  establish  a  dif- 
any  other   effect   than  to  control   the  ferent  law." 

general  rale  of  law,  as  It  is  not  pre-  In  Bowen  v.  Newell,  8   N.  Y.  190,  It 

tended   that  the    evidence    showed    a  was  held  that  the  usage  of  banks   in 

special  deposit.   'Viewed  in  any  light  ConnectUut  to    regard    drafts    drawn 
37  C.  of  L,— 50                           786 
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nature  of  other  written  obligations  are  not  subject  to  the  opera- 
tions of  usages  contrary  to  legal  rules.  Nor  can  the  usages  of  bank- 
ers be  valid  when  in  conflict  with  the  rules  of  law  determining  the 
mutual  rights  and  obligations  of  bankers  and  depositors.^ 

5.  ITsages  Between  Luidlord  and  Tenant. — In  the  relation  of  land- 
lord and  tenant,  it  is  held  that  when  the  law  determines  that  cer- 
tain articles  are  fixtures,  evidence  cannot  be  received  to  show  a 
usage  to  regard  them  as  personalty.  The  legal  character  of  arti- 
cles as  fixtures  cannot  be  evaded  by  proof  of  a  usage  contrary  to 
the  law.* 

6.  Usages  Between  Principal  and  Agent. — In  the  relation  of  prin- 
cipal and  agent,  the  law  imposes  certain  duties  and  obligations 
upon  the  agent  from  the  very  fact  of  his  employment  to  act  on 
behalf  of  his  principal.  These  may  be  summarized  in  the  general 
statement  that  the  agent  must  always  act  for  the  benefit  of  his 
principal,  and  never  against  him.  Such  being  the  law,  the  validity 

upon  them  payable  at  a  daj  certain  as  cial  usage  of  the  world,  however  loDg 

checks  and   not    entitled   to   dajs    of  or  well  established.     If  sucb  a  custom 

grace,  is   inadmissible  as  evidence  to  does  obtain   in  New   York,  it  cannot 

control  the  rules  o£  law  in  relation  to  aHect  the  law  of  other  places." 

euch  paper.    See  also  Woodruff  v.  Mer-  1.  In   Gunn  i'.   Bolckow,   L.  R.,  lO 

chants'  Bank,  35  Wend.  (N.  Y.)  673;  Ch.  491,  it  was  held   that  wharGngers' 

Morrison  v.  Bsilej,  5  Ohio  St.  13.  cerllflcates  were  not    documents   of 

In  Marine  Bank  v.  Chandler,  37  111.  title,  and  their  delivery  passes  no  right 
SI5;  Si  Am.  Dec.  149,  the  court  said:  to  the  goods;  and  no  custom  of  trade 
"  Nor  can  the  special  custom  of  banks  can  give  them  theeffectof  warrants  or 
in  a  particular  locality  chnnge  the  laws  documents  of  title  as  against  vendors, 
of  the  land  regulating  the  value  of  the  In  Crouch  v.  Credit  Fonder.  L.  R., 
currency  and  fisfng  the  staodaril  value  8  0^8.374,  the  court  said  that  the  con- 
of  the  current  coins.  That  parties  may  tract  in  controversy  prevented  the  de- 
contract  to  receive  any  commodity  in  benture  from  being  a  promissory  note, 
lieu  of  money  in  payment  of  indebted-  even  if  it  had  been  under  hand  only; 
ness,  is  undeniably  true.  This  can  and  thatit  was  not  competent  to  thede- 
only  be  done  by  special  agreement,  fendants  to  attach  the  incident  of  nego- 
and  not  by  usage.  No  custom  can  tiabillly  to  such  Instruments,  contrary 
compel  a  creditor,  in  the  absence  of  to  the  general  law ;  and  that  the  cus- 
a  special  agreement,  to  receive  any-  torn  to  treat  them  as  negotiable,  being 
thing  but  the  constitutiona!  currency  of  recent  origin  and  not  the  law  mer- 
of  the  country.  The  fact  that  the  bust-  chant,  made  no  difference,  as  sucb  a 
ness  men  of  the  particular  place  have  custom,  though  general,  could  not  at- 
been  m  the  habit  of  receiving  depre-  tach  an  Incident  to  a  contract  contrary 
elated  paper  money  in  payment  of  to  the  general  law. 
their  demands  by  no  means  proves  In  Hathesing  t'.  Laing,  L.  R.,  17 
that  all  creditors  in  that  locality  have  Eq.  92,  the  court  rejected  a  local  cus- 
agreed  to  receive  the  same,  much  less  tom  of  trade,  which  was  alleged  to  ex- 
a  person  residing  hundreds  of  miles  ist  at  Bombay,  by  virtue  of  which  the 
distant.  To  have  such  an  effect,  a  mate's  receipts  for  goods  shipped  on 
special  agreement  must  be  proved."  board  a  vessel  are  negotiable  instru- 

In  Strong  v.  King,  35  III.  9;  85  Am.  ments,  and   pass   the  property  in  the 

Dec.  336,  the  court  said  :  "  It  can  hardly  goods  in  the  same  manner  as  bills  of 

be  supposed  that  a  usage  in  New  York  lading. 

City,  that  checks  may  be  received  as  9.  Uisces  aa  to  Fiztnrea. — In  Ricb- 

a  means  of  payment  for  a  bill,  and  the  ardson  t.   Copeland,  6   Gray  (Mass.) 

bill   be  held  over  until   the   next  day  536;  66  Am.  Dec.  424,  it  was  held  that 

without  protest,  for  the  purpose  of  as-  a  steam  engine  set  upon  a  granite  block, 

certaining  whether  the   check  will  be  and  a  boiler  set  in  bricks   in   sucb  a 

paid,  could  alter  tbe  general  commer-  manner  that  they  become  a  part  of  the 
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of  any  usage  in  conflict  therewith,  cannot  be  recc^ized,  in  the  ab- 
sence of  clear  proof  that  the  principal  assented  to  such  usage.  In 
other  words,  no  usage  in  the  relation  of  principal  and  agent  is 
valid  if  it  conflicts  with  the  fundamental  rules  of  law  defining  the 
rights  of  such  persons. 

It  is  an  elementary  rule,  that  an  agent  cannot  &tt  as  such  when 
his  own  interest  conflicts  with  that  of  his  principal.  Therefore  an 
agent  to  buy,  cannot  sell  his  own  property  to  his  principal.  If 
the  agent  was  to  act  as  vendor,  the  intrinsic  character  of  his  rela- 
tion to  his  principal  would  necessarily  be  changed.  Now  the 
question -arises  whether  an  agent  employed  to  buy,  may,  by  the 
usage  of  a  particular  place  or  trade,  be  authorized  to  sell  his  own 
goods  to  his  principal ;  in  other  words,  whether  the  rule  of  law 
above  stated  may  be  abrogated  by  a  usage  to  the  contrary.  The 
decisons  are  clear  that,  unless  the  principal  is  proved  to  have  as- 
sented to  such  a  usage,  he  cannot  be  bound  by  it.* 

Similarly,  it  is  contrary  to  the  principles  of  the  law  of  agency 

realty,  coald  not  be  re^rded  in  law  a»  owner  of  the  fee  who  had  annexed  the 

personaltj  bj  reason  of  a  uiage  and  chattels  to  the  realty ." 

cuatom    between    manuracturers    and  1.  Robinaon  v,  Mollett,  L.  R.,  7   H. 

Surchasera  of  such  property  to  regard  L.  So3  ;  L.  R.,  7  C.  P.  84 ;  L.  R.,  5  C.  P. 
as penonalty.  Thecourtsaidtbat the  646,  Is  the  leading  modern  English 
evidence  or  usage  was  rightly  rejected  ;  case  upon  this  subject.  In  the  conrt 
it  could  not  be  received  to  control  the  of  common  pleas,  the  four  judges  were 
operation  of  law,  arising  from  the  ac-  equally  divided  in  opinion ;  on  appeal 
tual  annexationof  the  engine  and  boiler  to  the  exchequer  chamber,  the  six 
to  the  freehold.  judges  there  were  also  equally  divided; 
In  Christian  v.  Dripps,  aS  Pa.  St  finally  the  House  of  Lords  pronounced 
371,  it  was  held  that  certain  machinery  a  unanimous  judgment,  which  may  be 
in  a  mill  were  fixtures  and  belonged  to  given  somewhat  fully.  The  decision 
the  realty,  and  that  their  legal  charac-  was  that  a  custom  in  a  particular  mar- 
ter  as  such  could  not  be  evaded  by  ket  that  a  broker  who  has  purchased, 
proving  that  there  was  a  custom  in  op-  and  is  purchasing,  goods  of  a  particu- 
position  to  the  rule  of  law.  lar  kind, -in  his  own  name,  may  take 
In  Thomas  v.  Davie,  76  Mo.  71 ;  43  portions  of  those  goods  and  supply 
Am.  Rep.  756,  a  distinction  was  drawn  them  to  principals  who  have  employed 
between  custom  as  to  fixtures  in  cases  him  in  his  character  of  broker  to  buy 
of  landlord  and  tenant,  and  grantor  such  goods  for  them,  is  one  of  a  pe- 
and  grantee:  "As  between  landlord  cutiar  nature,  and  cannot  be  supported 
and  tenant,  evidence  of  custom  with  re-  as  against  a  principal  not  proved  to 
spect  to  chattels  annexed  to  the  realty,  have  been  acquainted  with  it  when  he 
t^  which  they  are  treated  as  per-  gave  hisorder.  And  it  was  questioned 
tonally,  is  admissible ;  but  not  so  with  whether  it  applies  at  all  except  as  he- 
respect  to  articles  thus  annexed  bj-  a  tween  brokers  in  that  particular  mar- 
mortgagor  or  grantor,  before  the  exe-  ket.  Furthermore,  the  mere  fact  of 
cution  of  his  conveyance.  He  has  ab-  employing  a  broker  to  execute  a  com- 
■olute  dominion  over  the  property,  mission  as  a  broker,  in  a  market  where 
both  real  and  personal,  and  his  inten-  such  a  usage  prevails,  will  not  make 
tion  in  making  the  annexation  is  to  be  the  principal  liable  under  it.  And  the 
determined  by  a  consideration  of  the  rule  that  a  usage  which  really  changes 
character  of  the  annexation,  and  its  ap-  the  character  of  the  broker  and  the 
propriation  or  adaptation  to  the  use  or  nature  of  the  dealing  cannot  be  sup- 
purpose  of  that  part  of  the  realty  with  potted.  The  facts  were  that  R.,  a  mer- 
which  it  is  connected.  A  custom  which  chant  in  Liverpool,  gave  orders  lo  a 
might  be  clearly  established,  as  be-  tallow  broker  in  London  to  buy  certain 
tween  landlord  and  tenant,  could  not  quantities  of  tallow  for  him.  The 
possibly  affect   a   conveyance  by   the  broker  did  notbuy  thespeclfiedquaoti- 
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for  an  agent  to  act  for  both  vendor  and  vendee  in  a  sale  of  prop- 
erty.    In  such  a  case  the  agent's  interests  would  be  antagonistic 

to  those  of  his  employers.  A  usage  permitting  the  agent  to 
occupy  such  a  position,  which  the  law  has  determined  he  should 
not  occupy,  is  void,  unless  the  principal  assents  to  the  usage.* 

Nor  can  therule  that  profits  made  by  an  ^ent  out  of  his  prin- 
cipal's property,  belong  to  the  principal,  and  not  to  the  agent,  be 

ties  Trom  any  pereon,  though  he  sent  In  Irwin  v.  Willlar,  tioU.  S.  499,  the 
bought  note«  in  the  usual  form,  Supreme  Court  of  (lie  United  Slain, 
"  Bought  of  A.  on  yoai  account;"  but,  following  the  above  case,  held  that  a 
l»th  before  and  after  the  order,  he  custom  among  brokers  in  the  seltle- 
bought  from  various  persons,  in  his  ment  of  dlHerences  which  worlcs  a  sub- 
own  name,  lai^er  quantities  of  tallow,  stantial  and  material  change  tn  the 
proposing  to  allot  to  R.,  the  quantities  principal's  rights  or  obligations  is  not 
R.  had  desired  to  be  bought.  On  R.'s  binding  upon  the  principal  without  his 
refusal  to  accept,  the  broker  sold  the  assent;  and  that  assent  can  be  Implied 
tallow,  and  brought  an  action  for  the  only  from  knowledge  of  the  custom 
difference.  It  was  held  that,  though  which  ll  is  claimed  authorizes  it. 
the  evidence  showed  such  a  mode  of  1.  In  Farnsworth  v.  Hemmer,  i  Al- 
dealing  to  be  the  unage  in  the  London  len  {Mass.)  494 ;  79  Am.  Dec.  756,  the 
tallow  market,  the  action  was  not  main-  court  declared  that  acustom  that*  real- 
tainable  against  a  principal  who  did  estate  broker  could  act  both  for  the  ven- 
not  appear  to  have  had  knowledge  of  dor  and  vendee  in  the  same  transaction, 
its  existence.  The  following  are  ei-  without  the  knowledge  of  either,  was 
tracts  from  the  judgments  of  the  judges  void,  ,as  contrary  to  the  principles  of 
in  the  House  of  L^rds  :  "  In  the  Un-  the  law  ofagencj.  "  The  law  does  not 
guage  of  mj  brother  Hannen,  in  the  allow  a  man  to  assume  relations  bo  es- 
court  below,  L,  R.  76,  p.  98:  '  It  ap-  sentlally  inconsistent  and  repugnant  to 
pears  to  me  to  amount  to  a  custom  for  each  other.  The  dutr  of  an  agent  for  a 
a  broker  fu  the  tallow  trade  in  London,  vendor  is  to  sell  at  the  highest  price; 
to  do  something  entirely  inconsistent  of  the  agent  of  the  purchaser,  to  buj  ft 
with  the  character  of  a  broker,  viz.,  to  tor  the  lowest.  The  broker  commits  a 
convert  himself,  from  an  agent  to  buy  fraud  on  his  principals  in  undertaking, 
for  his  emplojer,  into  a  principal  to  sell  without  their  assent  or  knowledge,  to 
to  him.'  It  is  tald  by  Willes,  J.,  in  his  act  as  their  mutual  agent,  because  he 
judgmentin  the  courtof  common  pleas,  conceals  from  them  an  essential  fact, 
L.  R..5  C.P.655,  that,'ItlsaBaxiomof  entirety  within  his  own  knowledge, 
the  law  of  principal  and  agent  that  a  which  he  was  bound  In  the  exercise 
broker  employed  to  sell  cannot  himself  of  good  faith  to  disclose  to  them.  The 
become  the  buyer,  nor  can  a  broker  em-  usage  on  which  the  plaiatifT  relied  was 
ployed  to  buy  become  himself  the  wanting  in  these  essential  elements.  It 
seller,   without  distinct  notice   to   the  would  be  unreasonable,  liecause,  if  es- 

firinclpal,  so  that  the  latter  may  object  tablished,  it  would  operate  to  prevent 

[   he   think   proper;    a   different  rule  the  faithful  fulfillment  of  thecontractof 

would    give    the    broker    an    interest  agency.     It  would  be  contrary  to  good 

against  his  duty.'     I  agree  In  this,  and  morals   and   sound   policy,   because  It 

think  that  although  a  custom  of  trade  would  tend  to  sanction  an  unwarranta- 

may  control  the  mode  of   performance  ble  concealment  of  facts  essential  to  a 

of  a  contract,  it  cannot  change  its  in-  contract,   and   operate   as   a  fraud  on 

trlnsic   character.     Agents  cannot  act  parties  who  had  a  right  to  rely  on  the 

*o  as   to  bind    their   principals  where  confidence  reposed  in  their  agents." 

they  have  an  adverse  interest  in  them*  In    Raisin   d.  Clark,   41    Md.    158; 

selves.     I  submit  that  this  fundamental  30  Am.   Rep.  66,  the  court  decided  a 

and  Important  rule  cannot  be  defeated  similar  case  in  the  same  manner,  sav- 

by  a  usage,  or,  as  Mr.  Justice   Willes  fng  :  "  It   is   hardly   necessary  to  add 

calls  it,  a  lax  practice  of  brokers,  that  the  usage  or  custom  relied  on  can- 

which  is  plainly  of  their  own  creation  not  avail.     A  usage  In  contravention  of 

for   their   convenience   and   advantage  a  well -settled  and  salutary  rule  of  law 

in  the  settlement  of  speculative  deal-  cannot  be  sustained  by  courts  of  jus- 

ings."  tice." 
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annulled  by  a  usage  that  such  profits  belong  to  him.     Such  a 
usage  would  override  the  established  rule  of  law.' 

In  numerous  other  cases,  various  usages  of  agents  have  been 
held  void  as  contrary  to  the  principles  of  the  common  law. 
Thus  where,  by  the  established  law,  an  agent  has  no  authority  to 
do  a  certain  act,  usage  will  not  confer  such  authority  as  against 
the  principal,  unless  known  and  assented  to  by  the  principal ;  and 
conversely,  where,  by  established  law,  an  agent  has  authority  to 
do  a  certain  act,  such  authority  cannot  be  withdrawn  by  the  usage 
of  a  particular  place.* 

1.  In  jftcques  V.   Edgell,  40  Mo.  77,  53   Barb.   [N.  Y.)  117,  the  court  held 

it  was  held  that  where  an  agent  acts  that   a    cuBtom,   according   to   which, 

for  an  agreed  salarj  or  compensation,  among  agentsemploj'ed  in  the  business 

he  will   be  held   bound  bj  th«  agree-  of  insuring  Tor  others,  Che  former  are 

nient ;  "  and  where  there  la  no  positive  entitled   to  all  dividends  declared  hy 

or  express  contract,  a  reasonable   com-  mutual  companies,  in  lieu  of  all  other 

pensation    will    be    Implied;     but    in  compensation  for  effecting  such  insur- 

neither  case  will  he  be   allowed  to  re-  ance. Is  in  contravention  of  thewell-set- 

tain  profits  inctdenUlly  obtained  In  the  tied   principle  of  law,   that  an   agent 

execution  of  his  dutj,  even  though  it  cannot  appropriate  to  his  own  use  anj 

maj  have  the  sanctionof  usage.    Lees  portion  of  the  profits  arising  from  the 

r.  Nuttal,    I   R.  &  M.  S3 ;  a  M,  &  R.  business  of  the  agency,  and  therefore 

819;  Reed  i>.  Warner,  5  Paige  (N.  Y.)  Invalid.     "No   custom   can   be  esUb- 

650;  Massey  f.  Davis,  1   Ves.  Jr.  317,  lished   which  contravenes  a  well-set- 

and  the  learned  note  bj  Mr.  Sumner."  tied  principle  of  law.     It  has  been  the 

In  Diplock  v.  Blackburn,  3  Camp,  settled  doctrine  of  the  courts,  both  of 

43,  the  plaintlSs,  execotors  of  the  cap-  law  and  equity,  for  centuries,  that  an 

tain  of  a  ship,  sued  the  defendant,  who  agent  cannot  appropriate  to  his  own 

wai  the  owner  of  the  ship.    It  appeared  use  any  portion  of  the  profits  arising 

that,  when  at  the  Cape  of  Good  Hope,  from  the  business  of  the  agency.     The 

the  captain  drew  a  bill  upon  Ettgland  custom    proposed    to    be    established 

on  account  of  the  ship,  and  on  account  overrides  this  rule  of  law,  and  author- 

of  the  exchange  at  the  time,  be  received  iies   the  agent,  not  to  appropriate  to 

•■   premium    the    sum  of  £134.    The  himself  a  part  only,  but  the  whole  of 

plaintiffs  contended   that  this    money  the  profits  arising  from  the  business  of 

belonged  to  the  testator,  and   offered  his   principal.     Such   a  custom  needs 

to  call  witnesses  to  prove  that  it  was  only  to  be  stated  to  be  repudiate^.     If 

usual  for  the  captain  of  a  ship,  in  such  tolerated,  it  would  lead  to  the  grossest 

cases,  to  be  allowed  for  his  own  bene-  abuses." 

fit    any    advantage    arising    from  the  B.  In  Allen  v.   St.   Louis  Bank,  iio 

state  of  the  exchange.     But  the  court  U.  S.  zo,  it  was  held  that  a  pledge  of 

by  Lord   Ellenborough  ordered  a  non-  cotton  by  a  factor  to  a  bank  as  security 

suit,  and  said  :  "  I  am  clearly  of  opin-  for  advances  made  by  the  bank  to   the 

ion  that  this  premium  belonged  to  the  factor  in  his  individual  capacity,  if  not 

owner,   and  not  to  the  captain.     If  a  otherwise  binding  on  the  owner    and 

contrary  usage   has  prevailed,   it  has  consignor  of  the  cotton.  Is  not  made  so 

been   a    usage  of  fraud   and  .plunder,  by  a  general  usage  of   trade   between 

What   pretense  can  there  be  for  the  the  banks  and   cotton  factors    In    St. 

agent  to  make  a  proliC  by  a  bill  upon  Louis^    where    they   do    business   not 

his  principal  ?     This  would  be  to  give  shown  to  be  known  to  the  consignors  or 

the  agent  an  interest  against   his  duty,  other  owners  of  cotton.     "Facto 

I  believe  that  in  this  very  way  servants     "      '  

of  the  public  abroad  have  been  guilty  ,  .  „ 
of  enormous  peculation.  The  testator  their  principals  by  a  transfer,  without 
was  undoubtedly  bound  to  debit  him-  indorsement  in  writing,  of  Che  bills  of 
self  for  the  £134  at  much  ai  for  any  lading,  the  fact  that  the  transactions  be- 
other  sum  of  money  he  received  on  the  tween  the  facto rs  and  the  plaintiff  were 
defendant's  account."  all  according  to  the  general  usage  of 

In  Minnesota  Cent.R. Co. r. Morgan,  trade  between  tnnks  and  cotton  factors 
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at  St.  LouIb,  cannot  aid  the  plaintiff;  of  law  which  would  authorize  a  real- 

becanse  Ihe  usage  altempted  to  be  set  estate  agent,  in  violation  of  the  direc- 

up  was  not  shown  to  have  been  known  tiooB  of  hia  principals,  or  in  the  absence 

to  the  defendants  or  to  other  owners  of  of  any  directions,  to   sell   propert]'  on 

cotlon;  and  because  it  was  contrary  to  credit,  even  though  such  might  be  the 

law,  in  that  it  undertook   to  alter  the  custom." 

nature  of  the  contract  between  the  In  Ninis  v.  Nelson,  43  Fed.  Rep.  777, 
factors  and  their  principals,  which  the  court  charged  the  jury  that  a  cub- 
■ulhorizes  them  to  sell,  but  not  to  torn  that  an  agencj  to  act  for  a  ship  in 
pledge,  and  in  that  it  would  sustain  a  distress  1e  irrevocable,  is  invalid,  if  it 
pledge  by  a  factor  of  the  goods  of  would  prevent  a  ship-owner  from  re- 
several  principals  to  secure  the  pay-  voking  the  agency,  it  is  in  violation  of 
nient  of  his  own  general  balance  of  ac-  the  general  principles  of  the  law  of 
count  to  a  third  person."  agency.     The  power  of  an  agent  may 

In  Bliss  V.  Ropes,  9  Allen    (Mass.)  be  revoked   at  any  time  by  the  princi- 

339.  the  court  rejected  a  usage  that  a  pal,  without  notice. 

master  of  a  vessel  in  a  particular  for-  In   Evans   v.   Wain,  71   Pa.   St.   69, 

eign  port  had  no  authority  to  bind  his  Wain  employed  M.,  a  broker  in  Pbila- 

owners  for  necessaries  furnished  to  the  delphia,  to  sell  stock;  E.,  a  broker  in 

veasel.     "Such   a  usage  would  contra-  '  New  York,  sold  the  stock  by  Order  of 

diet  and  control  a  settled  rule  of  mari-  Wister,   another   Philadelphia  broker 

time  law  of  universal  application,  and  under  M.,  with  assent  of  Wain,  witb- 

would  have  been  clearly  illegal  and  in-  out   naming   the    owner;    before   tbe 

operative  to  deprive  the  master  of  the  proceeds  were  remitted  by   E.,  Wister 

authority  vested  in  him  by  law."  failed,  in  debt  to  E.     It  was  held  that 

in  Higglns  v.  Moore,  34  N.   Y.  417,  E.  could  not  retain  the  debt  from  the 

It  was  held  that  a  local  usage  in  a  par-  proceeds.     Evidence  that  it   was   the 

tlcular  trade  is  inadmissible  to  control  custom  of  brokers,  in   their  dealings 

the   rules   of   law    in   respect   thereto,  with  brokers  of  other  cities,  to  put  all 

Authority  given   to    a   broker  to  Sell  transactions    between  them    into  one 

property  does  not  include   authori^  to  account   and   settle    for    the    general 

receive  paymentfor  the  same,  especial-  balance,    was   inadmissible.     Such    a 

ly  when  the  principal  is   known  to  the  custom,  if  proved,  would  have  consti- 

vendee.     The  duty  of  a  broker.  In  gen-  tuted    no    defease    to    the    plaintiff's 

eral,  is  ended  when  he  hasfbund  a  pur-  action.      Admitting  its  existence,  tbe 

chaser,  and  has  brought  the   parties  to-  defendants    had    no    right    to    credit 

gether.     ilence,  a  local  usage  in  Kev/  Wister's  account  with  the  proceeds  of 

Tork,  allowing  brokers  to  receive  pay-  the  stock.     lie  was  not  the  owner  of 

ment  for  grain  sold  by  them,  when  tiie  it,  and  he  had  no  title  or  claim  to  its 

seller  resides  out  of  the  city,  is  notad-  proceeds. 

missible  in  evidence  for  the  purpose  of  In  Farmers',  etc..  Bank  v.  Sprague, 
esUblfshing  authority  in  the. bra-  j3  N.  Y.  605,  it  was  held  that  a  usage 
ker  to  receive  such  payment.  "  The  adopted  by  a  certain  class  of  factors, 
duties  and  rights  of  the  broker  to  as  to  the  disposition  of  tbe  funds  of 
contract  for  the  sale  of  the  grain  were  their  principals,  would  not  relieve 
clear  and  well  defined  In  this  case,  such  a  factor  from  a  duty  or  a  liability 
The  law  defined  them.  It  was  no  part  which  the  law  would  otherwise  impose 
of  his  duty  to  receive  payment  when  upon  him,  unless  heshows  thathisprin- 
the  principal  was  known,  and  he  never  cipal  had  knowledge  of  such  usage,  or 
had  possession  of  the  grain.  No  usage  that  he  assented  to  that  method  of  do- 
is  admissible  to  control  the  rules  of  ing  his  business.  The  usage  that 
law.  In  Wheeler  v.  Newbould,  [6  N.  those  engaged  in  the  same  business 
Y.  39a.  this  court  held  that  proof  of  did  not  keep  the  sums  collected  upon 
usage  of  broilers  in  New  York  City  to  different  consignments  separate,  but 
■ellchoses  in  action,  pledged  to  them,  that  it  was  all  mingled  and  deposited 
in  a  mode  unauthorized  by  law,  was  to  the  credit  of  such  consignees,  and 
Inadmissible.  And  so  it  has  been  held  that  it  was  impracticable  to  transact  the 
of  stock  pledged  to  brokers.  In  this  great  amount  of  this  business  in  any 
case,  the  law  defined  the  rights  and  du-  other  way,  affords  no  protection  to 
ties  of  this  broker  and  they  could  not  the  defendants. 
becontrolled  by  usage."  In  Merchants'  Ins.  Co,  v.  Prince,  50 

In  Lucke  v.  Yoakum,  15  Neb.  417,  Minn.   53,   it  was   held    that    a   local 

the  court  said  :  "We  know  of  no  rule  custom   that   insurance   agents,    after 
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7.  ITbb^m  Between  Vendor  and  PnrohaHT — a.  Delivery. — What 
constitutes  a  delivery  of  chattels  as  between  vendor  and  pur- 
chaser is  a  question  of  law  \  and  the  legal  rutescannot  be  changed 
by  a  usage.  Hence  it  is  held  that  when  the  facts  of  a  particular 
case  establish  a  delivery  under  the  rules  of  law,  no  usage  can  be 
received  to  show  that  there  was  no  delivery;  nor,  conversely,  can 
a  usage  be  allowed  to  establish  a  delivery  where,  upon  the  facts, 
the  law  declares  that  there  is  no  delivery.  It  is  not  within  the 
legitimate  province  of  us^es  to  control  questions  of  this  kind.* 

the  termination  of  their  agency,  maj  principal,  and  1b  inconsistent  with  hlj 

cancel    any    of    the    policies     issued  duty   and   the  obllgalions  which   the 

through   them,  U   unreasonable,   sub-  taw  imposes  upon  him  when  he  enters 

versive  of  the  principles  upon  which  into  a  contract  of  agency."     See  Pick- 

the  rules  of  law  governing  the  relation  ering  -d.  Demerritt,  loo  Mau.  416,  to 

or  principal  and  agent  are  based,  and  the  same  effect. 

la  void.      "The   proposition   that   any  In   Rosenstock  v.  Tormey,  31   Md. 

part  of  the  business  done  by  an  aeent  169;  3  Am.  Rep.  Ii>;,  (he  court  said: 

for  his  principal,  and  for  doing  which  "The  order  is  given  to  a  stock  broker  to 

the  principal  pays  him,  belongs  to  the  purchase  certain  shares  of  a  particular 

agent,  rather  upsets  our  notions  of  the  stock,  by  parties  not  shown  to  have  ac- 

rights  growing  out  of  the  relation  of  tualknowledgeof  any  peculiar  usage  or 

principal  and  agent."  custom  of  his  business;  and  whilst  the 

In  Com.  v.  Cooper.  130  Mass.  285,  it  law  will  allow  custom  and  usage  to 
was  similarly  held  that  a  usage  of  regulate  its  execution  in  the  reason- 
brokers  that  one,  on  receipt  of  an  order  able  mode  we  have  indicated,  it  will 
to  buy  stocks  on  a  margin,  assumes  the  not  permit  the  defendants,  by  the  force 
contract  himself,  instead  of  making  it  of  any  such  custom  or  usage,  to  be 
with  a  third  person,  is  illegal.  "  When  bound  by  a  merely  fictitious  purchase, 
a  man  gives  an  order  to  a  broker  to  buy  such,  for  Instance,  as  one  not  bona 
stocks  on  margin,  he  employs  the  fide  and  actually  made,  but  pretended 
broker  to  act  for  him  and  in  his  inter-  to  be  effected  by  mere  entries  upon 
est;  the  broker  has  no  right  to  put  books  and  accounts  between  the  plain- 
himself  in  a  position  antagonistic  to  tiff  and  his  New  York  agents.'' 
the  Interests  of  his  employeri  he  can-  In  Wotff  v.  Campbell,  no  Mo.  114, 
not  make  himself  both  buyer  and  sel-  it  was  held  that  where  a  broker  rep- 
ler,  and  any  custom  to  this  effect,  un-  resenls  that  he  has  certain  stock  in  his 
known  to  the-  employer,  is  against  possession,  when  in  fact  he  has  no 
public  policy  and  illegal."  such  stock,  and  a  sale  is  closed  on  the 

In  Day  v.  Holmes.  103  Mass.  306,  it  faith  of  this  representation,  in  an  sc- 

was  held  that  the  order  of  a  customer  tion  to  recover  the  price  paid,  evidence 

to  a  broker  10  buy  stock,  deliverable  at  of  a   custom    among  brokers  to   sell 

any  time,  at  the  buyer's  option,  in  sixty  stock  in    their   own    name,  and   to  be- 

days,  would  not  authorize  the  broker  come  personally  liable  to  perform  the 

to  buy  the  stock  himself  at  thirty  days,  contract,  is  inadmissible. 

and  deliver  it  to  his  customer  at  the  1.  See  Implied  Warranty,  vol.  10, 

end  of  aixly  days  at  an  increased  price  p.  1 16. 

and   interest,  besides  the  usual  com-  In  Haskinsf.  Warren,  115  Mass.  514, 

mission,  though  a  general  usageamong  the  court  considered   the  rule  of  law 

stock   brokers  to  act  in  this   manner  that  In  a   sale   of  chattels,  when  the 

was  proved.    "  There  are  many  forci-  specific  articles  are  set  apart,  and  there 

ble  objections  to  its  validity,  but  a  COD-  is  no  stipulation  for  credit,  the   sale, 

elusive  one  is  that  it  is  against  sound  as  between  the  parties,  takes  effect  at 

policy   and    good    morals.     It  author-  once  to  pass  the  title  to  the  purchaser. 

izes  the  broker,  In  his  discretion,  to  Here  there  was  atransfer  of  possession 

disregard  his  instructions,  and  instead  to  the  purchasers,  such  as  to  constitute 

of  acting  solely  in  the  interest  of  his  a  delivery.    To  overcome  the  effect  of 

principal,  to  speculate  upon  the  trans-  such    a    delivery    of    possession,    the 

action  for  bis  own  benefit.     It  creates  plaintiffs  relied  mainly  upon  evidence 

In  the  agent  an  interest  adverse  to  his  of  an  alleged  usage  of  trade,  that   in 
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b.  Warranty. — In  a  leading  case  the  Supreme  Court  of  the 
Untied  States  rejected  as  invalid  a  usage  which  would  add  to  a 
contract  of  sale,  a  warranty  not  implied  by  the  principles  of  the 
common  law  from  the  facts  of  the  case.  The  effect  of  the  usage, 
by  adding  the  warranty  to  the  contract  of  the  parties,  would  have 
been  to  abrogate  the  common-law  doctrine  of  caveat  emptor,  and 
thus  to  change  the  established  law  in  regard  to  the  sale  of  chat- 
tels.    The  usage  was  declared  void  upon  the  distinct  ground  that 

cash  Bales,  the  goods  were  delivered  or  it  is  considered  a  purchase,  when  paid 
put  into  the  poGsesaion  of  the  buyer  for ;  but  the  trial  court  rejected  the 
without  prepayment,  with  the  under-  testimony.  On  appeal  it  was  held 
standing  that  it  was  not  to  pass  title  or  that  the  proof  of  usage  was  properlj 
be  a  waiver  of  the  condition  to  pay  rejected  "  It  was  not  the  usage  of  any 
cash.  But  the  court  held  that  usage  particular  place,  or  trade,  or  class  of 
could  not  control  the  interpretation  deallng.or  course  of  dealing;  it  was  of 
and  effect  which  result  from  an  es-  a  general  usage,  to  control  the  rules ol 
tablished  rule  of  law  applicable  to  the  law."  And  see  Suydam  v.  Clark,  3 
facts;  nor  could  it  engraft  on  a  con-  Sandf,  (N.  Y.)  133;  Furnlss  v.  Hone,  8 
tract  of  sale  a  stipulation  or  obligation  Wend.  (N.  Y.)  147. 
different  from,  or  inconsistent  with  the  In  Smith  v.  Lynes,  3  Sandf.  (N.  Y.) 
rules  of  the  common  law  on  the  subject  203,  the  court  rejected  as  contrary  to 
It  was  therefore  held  that  the  title  law  a  usage  that  on  a  sale  of  goods  for 
passed  to  the  purchasers,  in  spite  or  a  cash  they  are  delivered  to  the  buyer 
usage  to  the  contrary,  without  payment  or  demand  of  pay- 
In  Southwestern  Freight,  etc.,  Co.  -v.  ment,  and  after  a  few  days  a  bill  for  the 
Stanard,  44  Mo.  71 ;  100  Am.  Dec.  155,  goods  Is  sent  to  the  buyer,  and  In  the 
the  sellers  of  flour  gave  the  purchasers  meantime  the  seller  retains  a  lien  on 
an  order  upon  certain  flour  mills,  to  the  goods  for  the  price,  and  that  such  a 
deliver  to  the  purchasers  two  hundred  delivery  is  conditional  and  Invalid, 
barrels  of  flour;  this  order  was  not  a  Sec  also  Morse  v.  Bracketi,  98  Mass, 
negotiable  instrument,  nor  was  any  Z03,  In  which  the  court  held  that  the 
particular  flour  designated  or  set  opart  sale  of  the  eight  bags  of  wool  in  con- 
eo  as  to  vest  the  title  by  law  in  the  troversy  was  one  entire  contract,  and 
purchasers;  but  there  was  a  custom  that  the  right  of  rescission  for  breach  of 
among  the  merchants  that  the  effect  of  warranty  could  not  be  exercised  as  to  a 
the  order  was  to  vest  the  title  to  the  single  bag.  The  defendant's  counsel 
flour  in  the  purchasers  without  de-  offered  to  prove  a  custom  in  the  wool 
liverv,  and  that  from  the  time  the  order  trade  by  which,  in  such  a  sale,  the  pur- 
was  handed  over  to  tbem  they  became  chaser  may  return  a  bale  of  wool  which 
the  absolute  owners,  and  that  the  proves  to  be  of  a  different  kind  from 
transference  of  the 
chasers  to  third  par 

seller  of  all  interest  in  the  flour,  "  But  the  admissibility  of  such  evidence  o 
evidence  of  custom  is  never  admissible  age  he  relied  upon  Clark  v.  Baker,  11 
to  oppose  or  alter  a  general  principle  Met.  (Mass.)  1S6;  45  Am.  Dec.  199. 
or  rule,  so  as  to  make  the  rights  and  But,  upon  the  facts  disclosed  by  the 
liabilities  of  parties  other  than  they  evidence,  the  court  Is  of  the  opinion 
•re  at  law.  What  constituted  a  de-  that  proof  of  such  usage  would  have 
livery  of  the  flour  was  a  question  of  been  unavailing  and  was  properly  re- 
lew,  and   the  rights  and   liabilities   of  jected." 

the  vendor  or  vendee  must  be  ascer-  In  Beckwith  v.  Farnum,  5  R.  I.  130, 
talned  and  fixed  by  the  same  standard."  the  court  said,  in  reference  (o  a  usage 
See  also  Ober  v.  Carson,  63  Mo.  309.  giving  a  seller  the  right  to  rescind  a 
In  Strong  -o.  Bliss,  6  Met.  (Mass.)  certain  kind  of  contract:  "We  can- 
393i  the  defendant  offered  to  prove  not  receive  evidence  of  the  custom  and 
that  it  was  a  custom  among  merchants,  understanding  of  the  merchants  in  a 
goins  or  sendingto  purchase  goods,  to  particular  trade,  to  van- well-established 
pay  Tor  the  article  purchased,  without  rules  of  law  applicable  to  their  trans- 
taking  a  deliveij  or  seeing  it,  and  that  actions  in  It." 
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no  usage  could  prevail  when  in  conflict  with  a  rule  of  law.'  Simi- 
larly in  other  cases,  it  has  been  held  that  whenever,  upon  a  given 
state  of  facts,  the  common  law  does  not  establish  a  warranty,  no 
usage  can  be  admitted  to  raise  one  in  opposition  to  the  legal  rule. 
Such  a  usage  is  characterized  as  the  mere  adoption  of  a  doctrine 
as  to  the  legal  rights  of  parties,  such  doctrine  being  contrary  to 

the  rules  of  the  common  law.*  Conversely,  when,  by  the  estab- 

1.  In  Barnard  v.  Kellogg,  lo  Wall,  stale  of  facto,  the  righto  and  liabilities 

(U.S)  36.^.  Mr.  Justice  Davis,  deliver-  of  the  parties  to  a  contract  are  Hxed 
jng  the  opinion  of  the  court,  said  :  "  No  bj  the  general  principles  of  the  com- 
pnnciple  of  the  common  law  has  been  mon  law,  they  cannot  be  changed  bj 
better  established  than  that  in  sales  of  any  local  custom.  In  this  case  the 
personal  property,  in  the  absence  of  common  law  did  not  imply  a  warranty 
eipress  warranty,  where  the  buyer  has  of  the  good  quality  of  the  wool,  and  no 
an  opportunity  to  inspect  the  com-  custom  in  the  sale  of  this  article  can  b« 
modity,  and  the  seller  Is  guilty  o(  no  admitted  to  imply  one." 
fraud,  and  is  neither  the  manufacturer  9.  In  Thompson  e>.  Asbton.  14  Johns, 
nor  grower  of  the  article  he  sella,  the  (N.  Y.)  316,  the  plaintiff  purchased 
maxim  of  ca-veat  emftor  applies.  The  certain  crates  of  crockery,  according  to 
court  below  having  found  that,  by  the  the  printed  catalogue  of  the  auctioneers 
cuatoiD  of  dealers  in  wool  in  New  selling  the  goods.  After  the  sale  the 
York  and  Boston  there  is  a  warranty  plaintiff  found  that  some  of  the  ware 
by  the  seller,  implied  from  the  fact  of  was  of  Inferior  quality.  The  plaintiff 
■ale,  that  the  wool  is  not  falsely  brought  an  action  for  fraud,  and  offered 
packed,  and  having  held  Barnard  to  prove  that  It  was  the  custom  and  us- 
bound  by  It,  the  inquiry  arises  whether  l^e  in  the  trade  that  the  ware  was 
such  custom  can  be  admitted  to  con-  bought  and  sold  on  the  Invoices  with- 
Irol  the  general  rules  of  law  in  relation  out  opening  the  crates,  and  that  the  ei- 
to  the  sale  of  personal  property."  After  hibition  of  the  invoices  amounted  to  an 
reviewing  the  authorities,  the  opinion  understanding  on  the  part  of  the  seller 
continues  ;  "The  parties  negotiated  on  that  the  ware  was  good  and  merchanta- 
the  basis  of  caveat  emftor  and  con-  bte.  This  evidence  was  rejected,  as  in 
tracted  accordingly.  This  they  had  the  conflict  with  the  legal  principles  go v- 
right  todo^and  by  the  terms  ofthecon-  eming  the  sale.  "The  evidence  o^red 
tract,  the  law  placed  on  the  buyer  the  of  a  usage  or  custom  in  relation  to  the 
risk  of  the  purchase  and  relieved  the  sale  of  crockery  ware  was  properly  re- 
teller  from  liability  for  latent  defects,  jected.  No  custom  in  the  sale  of  any 
But  this  usage  of  trade  steps  in  and  seeks  particular  description  of  goods,  can  be 
to  change  the  position  of  the  parties,  admitted  to  control  the  general  rules  of 
and  to  Impoie  a  burden  on  the  seller  law.  Such  a  principle  would  be  ei- 
which  the  law  said,  on  making  his  con-  tremely  pernicious  In  its  consequences 
tract,  he  should  not  carry.  By  this  and  render  vague  and  uncertain  all  the 
means  a  new  contract  is  made  for  the  rule*  of  law  on  the  subject  of  chattels." 
parties  and  their  rights  and  liabilities  In  Beirne  -u.  Dord,  5  N.  Y.  95 ;  55 
under  the  law  essentially  altered.  This  Am.  Dec.  331,  the  court  said  that,  "  No 
cannot  be  done.  If  the  doctrine  of  custom  in  the  sale  of  any  particular  de- 
caveat  emftor  can  be  changed  by  a  scrlptlon  of  goods  can  be  admitted  to 
special  usage  of  trade  in  the  manner  control  the  general  rules  of  law."  And 
proposed  by  the  dealers  of  wool  in  hence  It  was  held  that  evidence  of  a 
Boston,  it  is  easy  to  see  that  it  can  be  custom  that  in  the  sale  of  blankets  in 
changed  in  other  particulars,  and  in  bales,  the  seller  was  held  to  warrant 
this  way  the  whole  doctrine  frittered  them  when  the  law  implied  no  warranty, 
away.  Usage  cannot  be  allowed  to  should  be  rejected, 
subvert  the  settled  rules  of  law.  What-  In  Dodd  v.  Farlow.  1 1  Allen  (Mass.) 
ever  tends  to  unsettle  the  law  and  436;  87  Am.  Dec.  716,  it  was  held  that 
make  it  different  in  the  different  com-  a  usage  that  in  a  sale  of  a  certain  kind 
munities  into  which  thestate  is  divided,  of  goods  there  is  an  implied  warranty 
leads  to  mischievous  consequences,  that  they  are  merchantable,  when  the 
embarrasses  trade,  and  is  against  law  does  not  imply  such  a  warranty, 
public  policy.  If,  therefore,  on  a  given  was  void.     Thecourtaald:  "Thedecl- 
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iive  objection  to  its  recognition  is,  that  rant,  it  is  very  eaij'  for  them  to  saj  co. 

it  embracee  an  element  directly  con-  If  we  imply   a   warranty   from    auctl 

trary  to  the  ancient  and  well-eBtablished  special  customB,  it  is  very  easy  to  lee 

rule  of  the  common  law,  that  a  vendor  that,   theoretic  ally,   all    contracts    are 

cannot  be  held  respoosible  for  the  qual-  prima  facie  undefined  ;  for  we  cannot 

Ity  ot  goods  sold,  if  he  make  no  war-  know     what    special     customs    will    be 

ranty  or  representation  concerning  their  needed  to  aid  in  their  Interpretation." 

nature.condltion.ormercliantBble  value.  See    also    Boardman    v.   Spooner,   13 

In  other  words,  it  abrogates,  to  a  cer-  Allen   (Mass.)  353;  90  Am.  Dec  19& 

tain  extent,  the  maxim,  caveat  emptor.  There  are,   however,  several  cases  of 

and  puts  on  the  vendor  the  burden  of  minor  importance  to  the  contrary. 
warranty,  although   he  may    be   igno-         In  Jones   v.   Bowden,  4   Taunt.  848, 

rantof  thequality  of  the  artictee,  or  may  the  English  court   of    common    pleai 

have   bad   no   means  of  ascertaining  held  that  a  warranty  may   be   Implied 

their  condition  or  value,  and  may  have  from  the  custom  of  a  particular   trade. 

had  no  intention  of  selling  the  article  In  auction  sales  of  certain  drugs  it  waa 

with  warranty.     Such  a  usage  is  very  the  custom  to  State  in  the  catalogue 

like  the  one  relied  upon  in  (he  leading  whether   they   were    sea-damaged    or 

case  of  Thompson  v.  Ashton,  14  Johns,  not ;  if  nothing  was  said  as  to  the  qual- 

(N.  Y.)  316,  which  was  held  invalid."  ity  they  were  supposed  to  be  sound.  It 

Similarly  in  Dickinson  v.  Gay,  7  Al-  was  held  that  the  freedom  from  sea- 

len   (Mass.)   39;   83   Am.  Dec.  39,  In  damage  was  impliedly  warranted,  al- 

which  the  court  said  :  "  In  the  present  though  the  purchasers,  but  forthecua- 

case,  the  usage  proved,  is  the  adoption  tom,   could    not  claim  a    warran^. 

of  a  mere  doctrine  as  to  the  righta  and  Heatl,  J.,  mentioned  a  trial  before  him- 

obligations  of  the  parties  under  a  con-  self  in  an  action  on   the  sale  of  some 

tract  of  sale,  which  doctrine  is  contrary  sheep  sold  as  stock ;  by  the  custom  of 

to  the  rule  of  the  common  law  on  the  the  trade,  stock  was  understood  to  be 

subject.     It   holds   that  a  warranty  is  sound   sheep,  and   the  judge  directed 

implied,  when  by  law  it  is  not  implied,  that  there  was  an  implied  warrantT  to 

It  is,  therefore,  the  converse  of  the  case  thateff(-      """ '" 

of  Whltmore  v.  South  Boston  Iron  Co.,  Weall  v 
1  Allen  (Mass.)  51,  where  the  law  Im- 
plied a  warranty  by  the  manufacturer, 

and  by  the  usage  he  was  held   not  to  cinnati    in   Fatman  v.    Thompson,    a 

warrant."  Disnev  (Ohio)   483,  in  which  It   was 

In  WetheriU  v.   Neilson,  30  Pa.   St.  held    that  a   usage    among  tobacco 

448 ;  59  Am.  Dec.  741 ,  where  the  olfer  dealers  in  Cincinnati  to  warrant  cer- 

was  to  prove  a  usage  to  imply  a  war-  tain  tobacco  sold   by  them  to  remain 

ranty  in  the  sale  of  »oda,  the  court  con-  sound    and     merchantable    for   four 

sidered  its  previous  decisions,  and  said :  months  after  the  sale,   was  valid,  al- 

"  As   to   the   oifer   to  prove  a  special  though  no  such  warranty  would  be  im- 

custom  in  Philadelphia  as  to  the  special  plied  by  law. 

article  of  soda,  if  it  means  anything  at  In  Clark  t,.  Baker,  11  Met.  (Mass.) 
all.  it  means  that,  when  people  in  1S6 ;  45  Am.  Dec.  190.  the  Afassaciii- 
Philadelphia  are  selling  soda,  common  leUs  court  admitted  evidence  of  a  usa^ 
English  words  of  representation  be-  going  to  establish  a  rule  directly  id 
come  words  of  warranty.  It  must  be  contravention  of  the  rules  of  the  corn- 
conceded  that  such  evidence  has  been  mon  law.  In  relation  to  rescinding 
admitted,  S  n  o  w  d  e  n  t:  Warder,  3  a  contract  in  a  case  of  sale  of  an  un- 
Rawle  (Pa.)  loi,  but  never  without  sound  article,  accompanied  by  a  war- 
serious  doubts,  and  we  have  found  our-  ranty,  or  induced  by  false  representa- 
selves  unable  to  follow  the  example,  tlon;  but  this  case  has  not  tieen  followed 
See  Coxe  v.  Heisley,  19  Pa.  St.  343.  in  the  later  cases,  being  distinguished 
The  courts  must  be  allowed  to  under-  in  Morse  v.  Brackett,  98  Mass.  305; 
stand  common  English  without  the  aid  Dickinson  v.  Gay,  7  Allen  (Mass.)  29; 
of  witnesses.  The  law  is  that  mere  83  Am.  Dec.  39,  and  practically  over- 
representation  does  not  constitute  a  ruled  by  the  cases  cited  above, 
warranty.  If  we  admit  evidence  of  In  Sumner  r.  Tyson,  30  N.  H.  384, 
this  special  custom,  we  allow  the  law  the  vendor,  who  was  the  manufacturer, 
to  be  changed  by  the  testimony  of  sold  to  the  plaintiSs  a  quantity  of  Iron 
witnesses,  or  by  the  soda  dealers  of  castings.  "To  such  a  transaction  tbe 
Philadelphia.  If  parties  mean  to  war-  law  annexes  no  implied  stipulation  on 
794 
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lished  rules  of  law,  a  warranty  is  implied  from  the  contract  of  the 
the  parties,  the  warranty  cannot  be  avoided  by  proof  of  a  usage 
not  to  consider  a  warranty  as  being  made.'  Usage,  therefore,  can 
neither  change  the  rules  of  law  by  raising  a  warranty  when  the  law 
does  not  imply  it,  nor  by  denying  a  warranty  when  the  law  does 
imply  it. 

8.  KaoeUsiiMiu  CaaM. — In  numerous  other  cases  the  courts  have 
rejected  usages  the  effect  of  which  would  be  to  establish  a  legal 
liability,  or  to  afTord  a  legal  defense  contrary  to  the  established 
rules  of  law.  The  instances  are  given  in  the  note.  In  general, 
it  may  be  said  that  no  usage  in  direct  opposition  to  the  rules  of 
law  can  be  sustained.  The  cases  embrace  questions  of  morals 
and  public  policy,  as  well  as  technical  doctrines  of  law.* 

the  part  of  tbe  vendor  and  manufac-  those  who  have  recognized  It  in  their 

turer,  that  the  article*  shall  be  good  and  own  transact  ions,  and  thus  adopted  it 

merchantable,  but  devolves  upon  the  for  tbeir  own   dealings ;   but  person! 

purchaser  the  burden   of  ascertaining  who  have  not  done  so  are  entitled  to 

their  quality  from  inspection,  or  tnsur-  stand  upon  the  general  law," 

ing  it  bj  an  express  contract.     No  ex-  3.  KUoellaneoni  InrtMieas. — In  Jone* 

frees  contract  of  warranter  is  shown,  v.  Allen.  5  Ired.  (N.  Car.)  ^73,  the 
t  was  clearlj  proper  for  the  plaintiff  court  held  that  the  hirer  of  a  slave, 
to  prove  a  warrantr,  hj  showing  that,  and  not  the  owner,  is  liable  in  an 
hy  the  custom  of  ttie  countrj,  such  a  action  for  medicine  and  medical  eerv- 
contract  attached  to  the  sale  of  articles  ices  rendered  Ihe  slave,  while  the  term 
of  this  nature.  Such  a  custom  cannot  of  hiring  continues,  the  services  and 
be  deemed  contrary  to  law,  and  is  Ihe  medicine  not  being  rendered  at  the  re- 
more  reasonable  as  taking  the  place  of  quest  of  the  owner,  but  at  the  request 
theoni  J  protection  which  the  purchaser  of  the  hirer.  A  particular  custom  in  a 
can  have  against  the  fraud  or  unskill-  county,  that  the  general  owner  s!)al] 
fulness  of  the  manufacturers  of  com-  pay  these  expenses,  does  not  vary  tlie 
modities  whose  qualities  are  not  open  to  law.  Without  some  stipulation  on  that 
anjlnspection."  Thiscaseiscontraiyto  point,  the  general  rule  of  law  must 
the  well-aettled  rule  of  law  as  to  implied  operate,  and  cannot  be  controlled  by 
warranty  by  manufacturers,  and  to  the  any  understanding  to  the  contrary  In 
authorities  cited  as  to  allowing  a  cus-  particular  neighborhoods.  A  mere  lo- 
tom  to  impose  a  liability  different  from  cal  usage,  In  a  Email  part  of  the  coun- 
that  imposed  by  the  rules  of  law.  try,  cannot  change  the  law,  and  give 
1.  In  Whitmore  v.  South  Boston  the  plaintifTsan  action  against  one  man. 
Iron  Co.,  1  Allen  (Mass,)  53,  a  usage  of  when  they  were  employed  by  another. 
founders  not  to  warrant  their  castings  In  Bauer  v.  Samson  Lodge,  loi  Ind. 
against  latent  defects,  or  in  case  of  262,  the  court  held  that  the  right  to  sue 
patent  defects,  to  be  entitled  to  have  is  one  given  by  law,  and  no  custom  can 
the  castings  returned  In  a  reasonable  be  good  which  is  contrary  to  law. 
time  and  to  have  the  option  of  replac-  Hence,  a  custom  that  a  party  having  a 
ing  them  with  new  ones,  was  rejected,  claim  for  money  due  upon  a  contract 
In  Miller  v.  Moore,  83  Ga.  684  ;  10  may  not  pursue  the  usual  remedies  pro- 
Am.  St.  Rep.  339,  the  court  held  that  vlded  bj  law,  is  not  valid.  Manson  v. 
it  was  not  competent  to  vary  the  gen-  Grand  Lodge,  etc.,  30  Minn,  eon; 
t  of  the  state,  which  raised  a  Thompson  i:  Knickerbocker  L, 


warranty  in  favor  of  the  purchaser,  by    Co.,  104  U.   S.  352;  Franklin   Ins.  Co. 

showing    a    local   usage    in    Augusta     v.   Humphrey,  65    Ind.   549;   33   Am. 
operating  upon  the  corn  trade,  to  the     Rep.  78  \  Spears  -v.  Warij,  48  Ind.  541 ; 


effect  that  the  acceptance  of  corn  in  Wallace  v.  Moi^an,  33  Ind.  399. 

bulk,  and  paving  for  it  atler  inspection,  In  Stocvcr  v.  Whitman,  6  Binn.  (Pa.) 

were    considered    as   waiving   or    re-  416,  it  was  held  that  evidence  of  a  cus. 

leasing   all   claim   upon   tbe  seller  to  tom  In  a  particular  place  to  enter  for 

answer  (or   any    defects    of    quality,  breach  of  a  condition  in  a  ground-rent 

"  Doubtless  tbe  custom  is  binding  upon  deed.  In  a  manner  different  from  that 
796 
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authorized  by  the  rules  of  Che  common  Incline  to  the  Hgbt,  and  the  other  mak- 

law,  or  the  termi  of  the  deed,  1b  inad-  ing  the  transit  at  the  same  time  bj  the 

missible.  left ;    whence   it   was  attempted  to  be 

In   Antomarchl  v.  Russell,  63  Ala.  shown,  that  the  injury  suffered  by  the 

356;  35  Am.  Rep.  40,  it  was  held  that  plaintiff,  had   been  occasioned  bj  his 

the  custom  and  practice  of  tot  owners  own  neglect  of  this  custom,  which  was 

in  the  citj'  of  Mobile,  as  to  contribu-  said  to  have  acquired  the  consistence 

tion    or    compensation    between     the  of  a  law,  but  which  was  very  properly 

owners  of  adjacent  lots  for  the  cost  of  exploded  bj  the  court." 

a  party-wall  between  them,  cannot  be  In  Evans  v.  Hesler,  i  Bibb  (K^.)  561, 

received  to  affect  their  legal  rights.  which  was  an  action  for  wounding  and 

In  Harrington  v.  Edwards,  1;  Wis.  killing  the  plaintiff's  mar«,  the  defend- 
586;  64  Am.  Dec.  768,  it  was  held  that  ants  offered  to  prove  that  it  was  the 
raftsmen  on  navigable  streams  have  no  custom  of  the  neighborhood  to  set  dogs 
right  to  moor  their  rafts  in  such  a  on  horses  which  broke  into  fences  or 
manner  as  to  deprive  wharf  owners  of  inclosures.  But  the  court  held  that 
access  to  their  wharfs.  Hence,  evi-  the  evidence  of  tbe  neighborhood  cus- 
dence  of  a  custom  of  raftsmen  to  torn  was  clearly  improper  and  inad- 
anclior  their  rafls  regardless  of  the  missible,  because  whether  the  act  was 
wishes  or  convenience  of  the  proprie-  lawful  or  otherwise,  did  not  depend 
tors  of  adjoining  lands,  was  not  admis-  upon  the  custom  of  the  neighborhood, 
slble.  Raft^nien  cannot  establish  a  but  upon  the  general  laws  of  the  land- 
custom  among  themselves  which  will  The  law  furnishes  the  rule  by  which 
override  the  common-law  rights  of  the  propriety  of  every  action  is  to  be 
riparian  owners.  tested,  and  it  will  allow  no  other  to  be 

In  Fisher  v.  Steward,  Smith  (N.  H.)  resorted  to. 
60,  it  was  held  that  one  who  linds  a  In  Lawrence  v.  State,  10  Tex.  App. 
•warm  of  bees  in  a  tree  on  another's  536,  it  was  held  that  the  law  would  not 
land,  marks  the  tree,  and  notifies  the  recognize  a  local  custom  authorizing 
landowner,  cannot  maintain  trover  anyone  to  kill  unmarked  bogs  over  a 
against  the  landowner  for  taking  the  year  old  found  on  a  range.  "To  fraud- 
honey.  "  It  has  been  said, that,  by  the  ulently  take  such  property  when  un- 
nsage  In  this  part  of  the  state,  tbe  per-  marked  is  as  much  theft  as  if  It  had 
son  who  finds  bees  acquires  a  property  been  marked.  This  is  the  rule  of  law 
In  them  wherever  found.  We  recog-  and  cannot  be  controlled  by  any  uwge 
niie  no  such  usage.     We  have  no  local  to  the  contrary." 

customs  or  usages  which  are  binding  In  Com.  v.  Ferry,  139  Mass.  198,  on 
in  one  part  of  the  state  and  not  In  the  trial  of  an  indictment  for  maintain- 
another.  If  this  be  the  law  here,  it  Ing  a  common  nuisance,  by  keeping  a 
must  be  so  in  every  other  part  of  tbe  large  number  of  ewinein  the  neighbor- 
stale-"  hood  of   certain  dwellings   and  high- 

In   Leach  f.   Perkins,   17   Me-   462;  ways,  the  court  held  that  evidence  was 

35  Am.  Dec.  36S,  which  was  an  action  inadmissible  that  It  was  a  custom  in  this 

for  labor  upon  a  vessel,  built  by  several  commonwealth  to  tolerate  the  location 

owners,  against  one  of  them,  proof  of  of  such  establishments  in  populous  lo- 

the   usage    of    the    place,    "that   the  calities;  re/errr'n^ to  Cutter  i'.  Howe, 


intly   responsible 


for  maierials  and  laiior  for  the  vessel.  In  De  Saussure  t^,  Zeigler,  6  S-  Car, 
and  that  no  one  was  auEhorixed  to  13,  it  was  held  that  the  law  gives  prior- 
make  contracts  for  materials  and  labor  ity  of  lien  to  the  first  judgment  en- 
for  the  vessel  so  aa  to  bind  the  owners  tered  in  the  clerk's  office,  and  a  usage 
generally,"  is  inadmisBible,  The  rights  of  the  bar  that  all  judgments  lodged 
of  parties  are  to  be  determined  by  law,  with  the  clerk  for  entry  within  a  cer- 
In  Bolton  v.  Colder,  1  WatU  (Pa.J  Ui«  time  after  the  rising  of  the  court 
3^0,  the  court  held  that  a  traveler  may  shall  be  entered  as  of  the  same  date, 
use  the  middle  or  either  side  of  a  public  cannot  override  the  law  of  the  case. 
road  at  his  pleasure,  without  being  In  West  i'.  Ball,  12  Ala.  340,  it  was 
bound  to  turn  aside  for  another  travel-  held  that  a  usage  of  the  attorneys  at 
ing  in  the  same  direction,  provided  any  particular  place,  to  collect  money 
there  be  convenient  room  to  pass  on  of  their  clients  in  bank  bills  of  the 
the  one  hand  or  on  the  other.  "  The  state  bank,  though  lelHng  at  a  depre- 
defendanta  gave  evidence  of  its  being  elation,  t>eing  contrary  to  law,  cannot 
a  custom,  for  tbe  leading  carriage  to  be  supported. 
796 
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ADMgaKutVot        USAGES  AND   CUSTOMS.    Bt  C<mtimiT  to  Uw. 

In  Corn  Exchange  Bank  r.  Nassau  not  recover  his  wa^s  Tor  the  period 

Bank,  91  N.Y.74;    43  Am.  Rep.  655,  during   which    he   was   incapacitated; 

the  court  Bald  :     "The  action  before  u«  nor  can  such  liability  on  the  part  of  the 

Is  to  recover  money  to  which  In  con-  master  be  established  by   evidence  ol 

science  and  good  morals  the  defendant  local  custom.     Shaw  v.  Deal,  7  Pa.  Co. 

hu  no  title,  and  it  seeks  to  reUln  It  Ct.  Rep,  379;  35  W.   N.  C.   (P»  )   39; 

upon  the  ground  that  by  the  custom  of  Brightly 's  Digest,  vol.  4  [1S89-91),  col. 

its  kind  within  a  certun  city,  its  payor  5888. 

must  at  Its  peril  ascertain  whether   a  In  Grav  t:  Murray,  3  Johns.  Ch.  [N. 

defect  In  title  existed.     In   Rankin  v.  Y.)  iSo,  ft  was  said  that  in  Chandler  v. 

American  Ins.  Co.,  i  Hall  (N.  Y.)  619,  Grieves,  j  H.  Bl,  606,  note,  it  was  cer- 

it  was  thouKht  to  be  well  settled  that  tilled  to  the  common  bench  to  be  the 

a  usage  could  never  be  set  up  to  con-  admiralty  usage,  that  If  a  seaman  be 

tradict  a  rule  of  law,  or  to  vary  an  ej-  disabled  In  Ihc  course  of  the  voyage,  he 

preu  agreement.   The  same  rule  applies  was   entitled  to   wages  for  the  whole 

where  usage   Is  offered   to  oppose   or  voyage,  though  he  had  not  performed 

alter  a  general  principle  or  rule  of  law,  the  whole.     In  Sims  'v.  Jackson,  i  Pet. 

and  upon  a  given  state  of  facts,  make  Adm.  157,  it  was  decided,  in  the  circuit 

the    legal    rights    or    lUbillties    of    the  court  of   the    Umted  States  for  Penn. 

parties  other  than  ther  are  by  the  com-  jyh-a»ia.  that  full  wages  for   the   en- 

mon  law.     In  Frith  v.  Barker,  3  Johns,  tire  voyage  were  due  to  the  representa- 

(N.  Y.)  317,  Kent,  Ch.  J.,  says  usage  tive  of  a  seaman,  hired  for  the  whole 

'  never  is,  nor  ought  to  be.  received  to  voyage,  at  I30  per  month,  and  who  died 

contradict  a  settled  rule  of  commercial  when  It  was  only  half  performed.    The 

law.'     In  the  case  before  us  the  com-  decision  was  grounded  on  what  wasun- 

mon  law  did  not  on  the  admitted  facts  derstood  to  be  the  usage  of  the  English 

Impose  the  duty  of  eiamination  of  the  admiralty. 

check  on  the  paying  bank,  and  we  In  Spotswood  v.  The  Dora  Mallhewa, 
think  no  custom  can  be  admitted  to  31  Fed.  Rep.  619,  the  court  referred  to 
Imply  one.  Whatever  tends  to  un-  the  rule  ot^  law  that  a  person  owning 
settle  the  law  and  make  It  different  In  improved  wharves,  which  he  maintning 
different  portions  of  the  state,  would  at  his  own  cost,  may  charge  and  col- 
lead  to  mischevIouB  consequences,  and  lect  from  parties  using  h  1  s  wharves 
be  against  public  policy."  such  reasonable  fees  as  will  fairly  re- 
in Hathesing  v.  Laing,  L.  R.,  17  Eq.  numerate  him  for  the  use  of  his  prop- 
91,  it  appeared  that  it  was  the  general  erty.  Packet  Co.  v.  St.  Louis,  100  U. 
practice  in  Bombay  of  such  of  the  S.  433.  But  it  was  said  that  tliere  was 
European  tirms  there  as  employ  a  usage  and  custom  among  the  wharf- 
broke  ra  to  buy  goods  in  the  name  of  owners  in  Mobile  not  to  charge  certain 
their  brokers,  but  to  ship  the  same  In  vessels  any  wharfage  fee,  and  that  said 
the  lirm's  name,  the  brokers  meanwhile  wharf  was  used  under  such  usage.  "  It 
retaining  the  male's  receipts  as  their  seems  (o  me  that  the  usage  or  custom 
security  and  by  way  of  lien  on  the  invoked  by  the  respondent  in  this  case 
goods  so  shipped  by  them.  The  court  contravenes  the  well-established  prin- 
rejected  the  custom  and  held  that  it  ciples  oflaw  to  which  I  have  alluded, 
couldnotoverridethe  plain,  weil-estab-  and,  If  allowed  to  prevail,  would  dll- 
lished  law,  which  is  that  to  assert  a  place  those  principles,  and  allow  re- 
lien  you  must  be  entitled  to  poaaesslon.  spondent  to  make  use  of  the  libellant's 
In  Paine  v.  Howells.  90  N.  Y.  660,  It  wharf  without  incurring  liability  to  pay 
was  held  that  under  a  contract  by  for  it,  and  would  destroy  the' Hen  on 
which  a  salesman  is  to  receive  for  his  the  vessel  given  by  law  as  security  for 
services  a  share  of  the  net  profits  of  the  the  wharfage  dues.  Evidence  of  usage 
business,  the  Interest  on  capita!  in-  or  custom  In  such  case  will  not  be  ad- 
vested  by  the  principal  in  the  business  mitted." 

is  not  an  expense  to  be  deducted  in  as-  In   Swift  v.  Giflord,  a  Low.  (U.  5.) 

certaining  the  net  profits.     Hence,  in  110,  Judge  Lowell  said,  In  reference  to  a 

an  action  upon  such  a  contract,  it  is  not  custom  In  the  whaling  trade  which  was 

competent  for  the  defendant  to  prove  alleged  to  be  contrary  to  the  general 

a  custom  among  merchants  to  charge  law  ;    "  The  rule  of  law  invoked  in  this 

interest  on  capital.  case  is  one  of  very  limited  application. 

If  a  farm  hand  be  injured  in  his  em-  The  whale  fishery  Is  the  only  branch  of 
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■onHotBtCoBtTHT  USAGES  AND  CUSTOMS.       to  Statntorj  u«. 

vm.  TTuoEa  MiTBT  Hot  Be  Coittsaet  to  Btatdtobt  Law — 1.  In 
OenenL — A  usage  contrary  to  the  terms  of  a  statute  is  void.  The 
act  of  the  law-making  power  cannot  be  controlled  by  any  usage. 
Statutes  are  often  enacted  for  the  express  purpose  of  abolishing 
usages  deemed  to  be  unwise  ;  and  to  uphold  a  usage  contrary  to 
the  statute  would  be  to  allow  the  supreme  law  to  be  set  aside  by 
the  custom  of  a  limited  number  of  individuals.  But  whatever  the 
reason  for  its  enactment,  no  statutory  provision  can  be  in  any 
manner  controlled  by  a  contrary  usage,* 

2.  UMfres  of  Carrien. — The  usages  of  carriers  held  to  be  void,  or 
in  conflict  with  the  provisions  of  local  statutes,  embrace  cases  in 
which  efforts  were  made  by  the  carrier  to  limit,  or  by  the  cus- 
tomer to  extend,  the  liability  imposed  by  statute.  And  when  a 
statute  limits  the  liability,  by  relieving  the  carrier  from  the  opera- 
tion of  the  ordinary  rules  of  law,  usage  cannot  be  received  to  ex- 
tend it.» 

3.  Usage!  of  Offlcen. — Usages  frequently  grow  up  in  the  offices 
of  public  officials  regarding  methods  of  procedure  and  transaction 
of  business.     But  neither  the  usage  of  a  particular  office  nor  the 

UBElge  is  found  to  prevail  generally  in  that  i^o\   Commercial  Bank  f.  Vamum,  3 

buBineas,  It  will  not  be  open  to  the  ob-  Lang.  (N.  Y.)  90 ;    Wheeler  v.  New- 

jection  that  it  Is  likely  to  disturb  the  bould,  16  N.  Y.  393 ;    Beime  v.  Dord, 

Sneral  understanding  of  mankind  by  5  N.  Y.  95 ;  5c  Am.  Dec.  331 ;  Higgins 

e  interposition  o(  on  arbitrary  encep-  v.  Moore,  34  N.  Y.  417  ;  Lawrence  v. 

tion."  Maxwell,  53  N.  Y.19;  Friths.  Barker, 

Other  cases  stating  or  illustrating  tbe  1  Johns.  (N.  Y.)  337  ;  Hone  v.  Mutual 

rule  that  a  usage  must  not  be  contrary  Safety  Ins.  Co.,  i   Sandf.  (N.  Y.)  149; 

to  established  Taw  are  East  Tennessee,  Rankin  v.  American  Ins.  Co.,  1   Hall 

etc.,  R.  Co.  V.  Johnston,  75   Ala.  596;  (N.  Y.)  619;  Hinton  v.  Locke,  5  Hill 


SI  Am.  Rep,  489;  Sullivan  f.  kmigan,  tN.Y.)437;  Bargett  i>.  OrienUlMut. 
II  Fla.  364;  Gilbert  v.  McGinnis,  114  Ins.  Co.,  3  Bosw.  (N.  Y.)  385;  Brown 
111.  18;  Wilson  V.  Bauman,  80  III.  493 ;     v.  JackBon,  a  Wash.  (U.  S.)  24 ;  Rapp 


Van  Camp  Packing  Co.  v.  Hartman,  v.    Palmer,  3   Watts   (Pa.;   178;   First 

ij6  Ind.  177 ;  Randall  v.  Smith,  63  Me.  Nat.   Bank  v.   Fiske,  133  Pa.  St.   341 ; 

105;  18  Am.  Rep.  3oo;  Appleman  v.  ig  Am.  St.  Rep.  635;  iJowry  u.  Read,  3 

Fisher,  34   Md.553;  Chesapeake  Bank  Brews  (Pa.)  452;  Coxe  v.  Heisley,  19 

v.  Swain,  39  Md.  483;  Fir^t  Nat.  Bank  Pa.   St.   343;    Sterling   Organ   Co.   v. 

V.  Taliaferro,  71  Md.  170;  Strong   v.  House,  15  W.  Va,  64;  Wright  u.  Boiler, 

BUsa,6Met.  (Mass.)393;  Page  &.  Cole,  43  Hun  ("N.  Y.}77;  U.  S.u.  Buchanan, 

ISO  Mass.  37;  Boardman  v.   Spooner,  6  How.  (U.  S.)  83;  National  Bank  v. 

13  Allen  (Mass.)  353;90  Am. Dec.  196;  Burkhardt.   100  U.  S.  686;  Magee  v. 

Van  Hoesen  v.  Cameron,  54  Mich.  609;  Atkinson,  2  M.  A  W.  440 ;  Trueman  v. 

Globe  Milling  Co.  v.  Minneapolis  Ele-  Loder,  11  Ad.  &  El.  589;  39  E.  C.  L. 

--    "            ......                  ..  ,y8;EdIsT.EB8tIndiaC:o.,3Burr.i2l6. 

1.  See  aubdivisions  of  this  section, 
infra,  and  cases  cited. 

Mach.iSd.T'"  Partridge, "35  N.  H.'sfeg;  a.  In  Colgate  v.  Pennsylvania  Co., 

George  w.  Bartlett,  22  N.  H.49C;  Fiscal-  loa  N.  Y.  lao,  the  court  said:  "Theef- 

aqua   Exch.  Bank  v.  Carter,  3o  N.  H.  feet  of  the  statute  prohibltingthedcliv- 

346;  51  Am. Dec.  317;  Barton  v.  McKel-  cry  by  a  common  carrier  of  property 

"'  '  16;;;  Fisher  v.  Brig  Norval,  covered  by  a  bill  of  lading,  eiceptupon 

3.'(La.)l3o;Cole  I'.Good-  surrender  and  cancellation  of  the  bill. 


VTJODe  iviLiiing  vo.  XT.  iviinneapoLiB  c^ic-  ijouei 

vator  Co.,  44  Minn.  153;  Rogers  v.  Al-  178;  E 

Icn,  47  N.  H.  539;  Foye  v.  Leighton,  33  1.  I 

N.  H.  71 ;  S3  Am.  Dec.  331 ;  Swampscot  i»/ra 


!3N.l.i6.,;l 
rtin  N.  S.  (L{ 


470;  Hinton  v.  Locke,  5  Hill  (N.  Y.)     erty  by  indorsement  of  the  bill, 

t37  ;    Bowen  v.  Newell,  8  N.  Y.  190;     incorporate  into  every  such  instrumt 
'eople's  Bank  «.  Bogart,  16  Hun  ( N. Y.)     the  statutory  condition  and  make  it 
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lfanVetB*<iMtruy  USAGES  AND  CUSTOMS.      *»  tutaurj  Uiw. 

practice  of  other  officers  can  authorize  the  performance  of  acts  or 
justify  the  non-performance  of  duties  required  by  statute.  In 
matters  of  taxation  of  costs  and  fees  in  courts  of  law  or  by  public 
officers,  no  usage  in  conflict  with  a  statute  can  be  allowed  to 
prevail.* 


dement  of  the  contract.     Proof  of  a  Bwltches  at  the  request  of  the  Bhipper, 

custom  to  deliver  property  to  the  coa-  there  to  remain  until  the  coal  la  mEned 

(igoee  without  production  of  the  bill  and  dumped   into  cHre,  and  the  appel- 

of  lading  was  Immaterial;  the  custom  lant,  having  been  notified  that  a  certain 

could  not   repeat  the   statttte,  or  pro-  number  of  cars  were  required  dailj'.  and 

tect  from  a  violation  thereof."  having  failed  to  furnish  them,  it  became 

In  The   La   Fajette   Lamb,  20  Fed,  liable  for  the  penalty  provided  In  the 

Rep.  319,  it  appeared  thlt  there  was  a  statute.     "  The  statute  imposing  a  11a- 

lule  of  the  superintending  inspectors,  billty   for    treble    damages    is    highlr 

having  the   force  of   law,  that  barges  penal,  and  muflt  be  strictly  construed. 

•hould   displa^r    permanent    lights    at  The  language, 'as  shall  witliin  a  reason- 

night     It  was  proved  that  it  was  not  able   time  previous  thereto  be  offered 

the  custom  on  the  Misaisaipp!  river  to  for  transportation,'  cannot  be  extended 

have  a  permanent  light  upon   barges,  so  as  to  include  coal  in  the  earth,  to  be 

"  But  those  whose  duty  It  is  to  provide  dug   and  raised  from   the   mine   after 

such  lighU  for  the  benefit  and  safety  cars    are   furnished.    The    custom    or 

of  navigation  cannot  set  up  a  custom  usage  in  the  shipment  of  certain  classea 

Id  defiance  of  the  plain  requirements  of  of  freight  may  fix  the  liability  of  a  car- 

the  law,  and  if  they  do  so  they  invite  rler  for  a  refusal  lo  transport  that  kind 

the  law  upon  their  own  heads.  It  Is  evi-  of  freight  in  conformity  to  the  custom, 

dent  the  fan  in  this  case  Is  much  more  but  custom  and  usage  cannot  be  held  lo 

reasonable  than  the  proved  custom  of  extend  the  terms  of  a  penal  statute." 
dliregardlng  it."  Osborne  v.  C.  N.  Nelson    Lumber 

In  Walker  v.  Western  Transp.  Co.,  3  Co..  33  Minn.  385.  was  an  action  under 
Wall.  (U.  S.)  150,  the  Act  of  Conrress  the  Minnesota  statute  authorizing 
of  March  3d,  1851,  wagunderconsidera-  the  recovery  of  reasonable  compensa- 
tion. That  act  limited  the  liability  of  tion  tor  driving  the  logs  of  another 
owners  of  vessels  In  certain  cases,  but  so  intermingled  with  one's  own  as  not 
permitted  parties  to  make  contracts  CI'  to  be  conveniently  separable.  The 
tending  the  liability.  It  was  alleged  that  court  held  that  the  existence  of  a  cus- 
Ihe  statutory  llabilrty  had  been  extended  torn  to  treat  as  voluntary  and  gratui- 
b;  custom;  but  the  court  held  that  tous  services  authorized  by  statute,  and 
uaage  could  not  take  a  case  out  of  the  upon  the  performance  of  which,  even 
statute,  and  said  :  "  Can  usage  add  to  without  the  consent  of  the  defendant, 
words  which  do  not  express  it  a  lia-  a  right  of  compensation  Is  given,  can- 
bllity  from  which  the  act  of  Congress  not  affect  the  statutory  right  of  cam- 
declares  the  ship-owner  to  be  free  ?  It  pensation,  and  is  no  defense  to  an  action 
was  the  common  law,  or  immemorial  to  recover  the  same. 
tuage,  which  made  him  liable  before  In  McCune  r.  Burilnglon,  etc.,  R. 
the  statute.  The  statute  then  relieved  Co.,  ;3  Iowa  600,  the  railroad  company 
him  from  the  force  of  that  usage  or  attempted  to  set  up  a  custom  not  to  be 
law.  It  cannot  be  that  the  liability  liable  for  damages  for  the  toss  of 
can  be  revived  by  merely  attaching  blooded  stock  at  any  higher  rate  than 
such  usage  to  words  in  a  contract  for  common  etock.  The  statutes  of 
which  have  no  such  meaning  of  them-  Iowa  provided  that  no  contractor  reg- 
aelves."  ulation   should   exempt    any    railroad 

Illinois,  etc.,   R.   Co.  v.   People,    19  from  any  liability,  as  a  common  car- 

Itl.   App.   141,   was  a   case   under  the  rler,   which   would  exist  had  no  con - 

lUiuois  statute  requiring  every  railroad  tract  or  regulation  been  made  or 

corporation  in  the  state  to  furnish  and  adopted.     The  custom  was  held  void, 

run  cars  for  the  transportation  of  such  being  in  conflict  with  the  statute.    See 

property  as   shall  within  a   reasonable  also  Chicago,  etc.,  R.  Co.  v.  People,  56 

time   previous  thereto   be  offered   for  III.  36s;  S  Am.  Rep.  6qo. 
transportation.     It  was  argued  that  the         1.  HaaKai  of  OfBcaza. — In  Shattuck  v. 

customary  mode  of  transporting  coal  Woods,  1  Pick.  [Mass.)  170.  an  action  of 

being  for  the  carrier  to  furnish  cars  on  debt  was   brought   to   recover  certain 
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4.  ITBagea  Allowing  ITsiiry. — The  courts  are  always  alert  to  set 
aside  evasions  of  the  statutes  respecting  the  rate  of  interest ;  and 

penalties  Incurred  by  the  defendant  as  a  In   Pierce  z:  U.  S,  i  Ct.  of  CI.  290, 

deputj  theriiT, for  demanding  and  re-  also   called   the   "Floyd   Acceptances 

ceiving  illegal  fees.   He  offered  to  prove  Case,"  the  facts  were  that   Floyd,  ai 

that  it  had  long  been  the  usual  practice  secretary  of  war,  accepted  bills  drawn 

in   the  commonwealth,  for  officers  to  on  him  by  army  contractors.     As  bfr- 


charge  and  receive  such  compensation,  tween  the  contractors  and  the  govern- 
The  judge  instructed  the  jury  that  the  ment,  the  acceptances  were  fraudulent 
defendant  had  no  right  to  demand  or  re-  and  unlawful.  The  claimant  bought 
ceive  anything  more  as  a  compensation  the  acceptances  before  maturity  for  a 
for  his  services  and  travel,  than  the  fees  valuable  consideration.  "  He  haa 
mentioned  in  the  statute,  "  As  to  the  notice  that  the  secretary  of  war  Is  pro- 
practice  of  other  officers  on  like  sub-  hlbited  'by  express  law'  from  making 
jects,  we  cannot  think  it  is  legal  evi-  direct  advance  payment  to  the  con- 
dence  to  protect  the  defendant  against  tractors,  and  that  the  only  authoHtr 
the  charge  in  the  declaration.  An  un-  for  giving  them  these  acceptances  la 
lawful  act  cannot  become  lawful  by  at-  '  the  custom  of  the  department.'  The 
age;  and  it  cannot  be  known  whether  illegality  of  the  transaction  goes  to  the 
the  defendant  may  not  himself  have  very  foundation  of  the  secretary's  atl- 
contributed  to  establish  the  practice  un-  thority.  He  cannot  be  the  agent  of 
der  which  he  would  defend  himself,  the  i/arVerf  5/nf«  to  do  thatwhich  the 
Lincoln  v.  Shaw,  17  Mass.  410."  laws   of  the    United  Stales  expressly 

In  Delaplane  v.  Crenshaw,  15  Gratt.  forbid.     Usage  cannot  aid   the  trans- 

(Va.)  457,  an  Inspector  of  flour,  who,  action.     An  illegal  practice  prevailing 

under  the  F'rV^/ni'a  statute,  was  allowed  among  officers  of  the  government,  no 

a  certain  money  compensation,  endeav-  matter  how  long  continued  or  exten- 

ored  to  prove   a  usage  of  flour  inspec-  sive,  can  never  ripen   into  a  binding 

tors  to  take,  in   addition  to  their  legal  usage." 

fees,  the  flour  drawn  from  the  barrel  in  In   Currie   ».  Page,  1   Leigh  (Va.) 

thecourseof  inspection,  culled  the  draft  617,  !t  was  held  that  under  the  statute 

flour.    The  court  held  that  the  statute  the  aldermen  of  the  city  of  Richmond, 

meant  that  the  compensation  to  the  of-  not    being    justices    of   the   peace   of 

licer  should  t>e  restricted  to  the  fees  ei-  Henrico,   had    no   authority    to    take 

pressly  provided ;  that  such  fees  should  privy  examinations  and    acknowledg- 

be  fixed  and  certain;  and  that  "per-  ments  to  conveyances  of  land  of /enie* 

quisites  of  office"  had  no  place  in  the  covert  residing  In  Richmond.     It  was 

legislation  of  the  state.     The  usage  set  Brgued,  that  though  the  actual  legis- 

up  was  therefore   rejected.     A  statute  tation  may  not  have  given  this  power 

introducing  anewprincipte,  with  a  neg-  to  the  corporate  magistrates  of  Rich- 

ative,  either  express  or  necessarily  im-  mond,  the  general  opinion  and  prac- 

plied,  must  be  strictly  proved,  and  no  tice  of  the  town  has  given  it  to  them, 

custom  can  be  set  up  against  it.   Dwar.  and   that   this   makes   the    law.      Bnt 

on   Stats.    475,  477;   Lord    Lovelace's  the  court  held  that  the  statute  exist- 

Case.  W.  Jones  370 ;  Jones  v.  Smith,  a  ing  at  the  time  of  the  deed  in   que*- 

Bulst.  36  ;  King  v.  Bishop  of  London,  tion  provided  that  it  must  be  by  two 

Show.  430.  justices  of  the  peace  of  the  county  in 

In   Cutter  v.  Howe,  isi  Mass.  541,  which  the  feme  dweileth.     The  usage 

the  court  held  that  certain  charges  by  could  control  this  law,  if  such  had  been 

an  officer  could  not  legally  be  included  proved;    no   usage  of   the   city  could 

in  the  taxable  costs  of  an  action;  and  make  an  alderman  of  the  corporation 

evidence  of  a  practice  long  continued,  a  justice  of  the  peace  for  Henrico. 

"  to  ta:x  the  same  fees  for  like  services,"  In   Dclaplane   v.   Haxall,    ij   Gratt. 

Is  immaterial.    "In  the  case  of  Shat-  (Va.)  459,  it  was  held  that  the  terms 

tuck   V.   Woods,   I   Pick.   (Masa.)  177,  of   a   statute   requiring    inspectors  of 

Chief  Justice  Parker  said  that  the  prac-  flour  to  use  an   auger   not  exceeding 

tlce  of  other  officers  on   like  subjects  half  an  Inch  in  diameter,  could  not  be 

was   not   legal  evidence  to  support  a  controlled,  either  by  the  fact  that  (he 

charge  not  allowed  by  law ;  and  that  inspection  could  not  be  satisfactorily 

an  unlawful  act  would  not  become  law-  made  with  an  auger  of  that  size,  or  by 

ful  by  usage."  a  usage  to  disregard  the  statute. 


sasiGoOi^le 


KwtSMBtOntniT  USAGES  AND  CUSTOMS. 

usages  to  disregard  the  statutory  limit  have  been  unavailing  as  a 
means  of  obtaining  usurious  ratest  The  expressions  of  thecourts 
are  very  vigorous  to  the  effect  that  no  us&gc  can  be  allowed  to 
control  the  provisions  of  the  statute.' 

6.  TTugM  aa  to  Wei^lita  and  Meunires.  —  Usages  respecting 
weights  and  measures  have  been  offered  to  show  that  contracts 
were  to  be  construed  with  reference  to  the  usage  rather  than  with 

In  Hick*  V.  Duncan,  4  Martin  N.  S.  commerce  within  the  law  merchant, 

(La.)  497.  the  court  aaJd,  In  reference  to  and  if  Ihcre  were  such  a  local  usage 

the  local  statute,  that  where  the  plain-  In    New   York,  it  woutd.be  null  and 

tiffin  an  attachment  i%  ca«t  in  the  suit,  void,  and  could  not  be  set  up  as  a  pre- 

the  attornej  for  the  defendant  ia  onl^  text  or  cover  to  trample  down  the  law 

entitled  to  have  a  fee  of  $11  taxed  tn  of    the   land.     The   money    lenders 

the  costs.     A  custom  to  tax  other  costs  throughout  the  country  might  as  well 

relied  on   cannot    prevail    against  the  set  up  a  practice  of  their  own.and  then 

law,  which  limits  the  tax  lee  to  (ii.  plead  it  In  bar  of  the  statute." 

In  Scribner  v.  Hollis,  48  N.  H.  35,  it  In  New  York  Firemen's  Ins.  Co.  v. 
appeared  that  it  had  been  the  usage  of  Elj,  2  Cow.  (N.  Y.)  678,  it  was  held 
highwaj  surveyors  to  engage  labor  that  a  usage  among  banks  to  cast 
without  express  authorft J,  contrary  to  interest  at  a  year  for  360  days;  one- 
the  terms  of  the  statute.  The  usage  half  of  a  year,  for  180  days;  one- 
was  held  void,  and  the  court  said  :  "If  quarter  90  days;  one-aixth  60  days; 
such  usage  has  been  tolerated,  it  Is  and  the  three  days  of  grace  at  one- 
enough  for  us  to  say  that  11  cannot  be  tenth  of  a  month,  would  not  prevent  its 
now  BO  construed  as  to  repeal  or  violate  being  usurious,  though  such  uaage 
the  positive  rules  of  statute  law."  were  universal.     The  legal  year  is  365 

InDwight  11.  Boston  12  Allen  (Mass.  J  days;  the  legal  half-year  iSi  days;  and 

316,  a  usage  of  tax  assessors  to  make  the  legal  quarter  91  ilaya,  the  law  paj- 

certain  deductions  In  taxing  the  stock  ing  no   regard  to  the  odd  hours.     A 

of  corporations  was  rejected,   because  statute  cannot   be   abrogated  or  con- 

the  statute  provided  that  the  full   value  trolled   by  the   custom  or  usage  of  a 

should  be  taxed.  particular  trade.     The  custom  or  usage 

In   Otsego  County  Bank  v.  Warren,  of  banks  or  individuals  cannot  shorten 

18  Barb.   (N.  Y.)  290,  It  was  held  that  a  year  to  360  days.     "  I  cannot,  there- 

a  custom  among  notaries  to  make  a  de-  fore,   resist   the  conclusion,   that    the 

mand  of  acceptance  or  payment  of  a  bill  note  in  this  case  was  usurious  in  con- 

of  exchange  ia  a  manner  different  from  sequence  of  Interest  having  been  cal- 

that   required   by  the   statute,  was  in-  culated   and  taken  upon   the  principle 

valid;  and  the  same  ruling  was  made  thatgcdays  were  the  fourth  of  a  year." 

In   Commercial    Bank    v.  Vamum,   3  In   Dunham  v.   Dey,   13  Johns.  (N. 

Lans.  (N,  Y.)  90.  Y.)  40,  it  was  held  that  where  A  re- 

Olher  instances  arc  found  in  The  ceives  B'a  note,  on  giving  Bhia  note  at 
Forrester,  Newb.  Adm.  81,  in  which  ten  days,  for  the  purpose  of  raising 
the  custom  of  purchasers  of  vessels  to  money  on  B's  note,  and  pays  B  two 
renew  their  licenses  at  the  close  of  navi-  and  a  half  per  cent,  commission,  this 
gation,  Instead  of  at  the  time  required  is  a  loan  within  the  statute  of  usury, 
by  the  statutes  of  the  Uttiled  States,  and  A's  note  is  usurious  and  void,  and 
was  rejected  ;  and  in  Crocker  v.  Schure-  evidence  that  it  was  the  usage  of  trade 
man,  7  Mo.  App.  358,  in  which  the  to  take  two  and  a  half  per  cent,  corn- 
custom  was  contrary  to  a  municipal  mission  on  the  exchange  of  paper,  fs 
ordinance.  inadmissible ;  for  usage  ia  of  no   avail, 

1.  Hakf*!  Allovlnc  Dawr. — In   Dun-  if   the   transaction   comes   within  the 

ham  i>.  Gould,  16  Johns.  (N.  Y.)  367;  meaning  of  the  statute. 

8  Am.  Dec.  323,  the  Chancellor  said:  In  Daquin  7'.  Coiron,  3  La.  187,  the 

"  It  ia  perfectly  idle  to  talk  of  a  cus-  court  said  ;     "  Does  it  follow,  thai  any 

tom  among  merchants  to  take  a  com-  man,   or    set    of   men,    can    create   a 

mission  above  the  legal  rate  of  interest  custom  for  their  own   benefit,  or  even 

or  the  exchange  of  notes.     Custom  of  for  the  mutual  benefit  of  borrower  or 

merchants  is   not   applicable   to  such  lender,    and    give    to    that    custom  a 

a  case.     It  Is  not  a  matter  of  trade  or  force,  not  merely  of  law,  but  to  control 
ay  C.  of  L.— 51                      801 
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reference  to  statutory  provisions.  Parties,  of  course,  are  at  liberty 
to  contract  with  reference  to  the  usage  if  they  desire  ;  but  in  the 
absence  of  proof  that  the  parties  did  adopt  the  usage  as  a  part  of 
the  contract,  to  the  exclusion  of  the  statute,  the  law  holds  that 
the  statute  alone  entered  into  their  agreement.  Hence,  when  the 
statute  prescribes  that  a  "  ton  "  shall  mean  a  certain  number  of 
pounds,  the  provision  cannot  be  overcome  by  a  usage  to  consider 
either  a  greater  or  a  less  number  as  constituting  a  ton.  But  in  the 
absence  of  a  statutory  provision,  the  meaning  of  words  denoting 
weights,  measures,  etc.,  may  be  determined  by  local  usage  known 
to  the  parties.* 

6.  XDacellaneoni  Viagei. — Various  other  cases  in  which  usages 
have  been  rejected  as  in  conflict  with  statutory  provisions  are 
mentioned  in  the  note.     Certain  usages  have  been  disallowed  as 

law?     Surely  not.     Neither  comblna-  aecond  note  and  the  last  day  ofgTace 

tions  nor  usages,  of  the  few  or  of  the  of  the  first  note,  to  the  last  day  of 

many,  can    control   the    will    of    the  grace  of  the  second  note,  both  inclu- 

people,    conEtitutionally    cTpreseed  aive;  and  so  on,  upon  each   renewed 

through  their  representatives."  And  in  note,  successively,  to  the   end   of   the 

Ilarrod   v.   Lafarge,   12  Martin   (La.)  transaction;  bo  that  the  bank,  in  fact. 

36,   the  same  court  said  that  any  al-  received     double     interest    for    every 

leged  usage  of  the  merchants  to  pay  sixty-fourth  day ;  and  this  wag  in  con- 

and   demand   ten    per    cent,   interest,  formity  with  the  known  usage  of  the 

could  not  be  regarded,  bank,  and  of  all  the  banks  in  Virginia. 

And  in  Niagara  County  Bank  v.  It  was  held  that  this  transaction  was  to 
Baker,  [5  Ohio  St.  68,  it  was  said  that,  no  wise  usurious.  Brockenh rough,  J.. 
•'  Evidence  of  ausage  with  other  banks  dissented,  and  said :  "  What  is  to  pro- 
organized  under  the  same  law,  to  dis-  tect  the  bank  in  this  case,  from  the 
count  more  than  the  legal  rate  of  in-  operation  of  the  statute  against  usury  P 
terest  upon  the  acquisition  of  business  Its  own  usage,  and  that  of  the  other 
paper,  is  not  admissible.  The  courts  banks  of  Kir^inia.  I  do  not  think  that 
of  ^eiv  Tort  have  settled  this  ques-  the  usage  ought  to  control  a  statute. 
tion.  These  cases  are  also  substan-  ■  It  would  bestrange,  indeed' says  Chief 
tially  in  accordance  with  the  ruling  of  Justice  Savage,  ■  it  any  set  of  men, 
this  court,  in  Hartford  Protection  Ins.  or  companies  of  men.  should  become 
Co.  V.  Harmer,  z  Ohio  St.  Rep.  451."  paramount    to    the   authority    of  the 

Other  cases  to   the  same  elTect  are  legislature.'     Bank  of  Utica  v.  Wager, 

Greene  v.  Tyler,  39  Pa.  St,  361 ;  Jones  2  Cow.  {N.  Y.)  712.    To  which  I   will 

11.    McLean,    18   Ark.  456;     Bank   of  add  that  the  banks  ought  not  to  be  al- 

Utica  *.  Wager,  2  Cow.   (N.  Y.)  71a ;  lowed  to  make  the   law ;  they  Ghould 

Cooper  f.  Sandford,  4  Yerg.  (Tena.)  obey  it." 

453;  26  Am.  Dec.  239;  Gore  v.  Lewis,  1.  Ui««aa  as  to  Valslita  and  MekanrB*. 

109  N.  Car,  539 ;   Floyer  v.   Edwards,  —Noble  t.   Durell,  3  T,  R.  271,  Is  the 

Cowp,  112.  leading  English  case  upon  this  subject 

But  in  Crump  v.  Trylitle,  5  Leigh  The  Statute  13  &  14  Car.  II.,  ch.  it, 
(Va.)  251,  a  bank  discounted  a  note  directed  that  every  pound  of  butter 
payable  on  its  face  sixty  days  after  should  contain  sixteen  ounces.  The 
date;  it  was  understood  that  this  ac-  question,  as  stated  by  Lord  Kenyon, 
commodation  would  be  continued  in-  was,  whether  a  custom  in  Southampton 
definitely,  till  discontinued.  The  l>ank,  that  a  pound  should  contain  eighteen 
In  discounting  the  first  note,  deducted  ounces,  could  be  supported  In  law ;  **  to 
the  interest  tor  sixty-four  days,  i.  e.,  say  that  it  can,  would  be  to  violate  all 
for  the  time  the  note  had  to  run  in-  therulesof  language,  aslongastheacts 
eluding  the  days  of  grace,  and  in  dis-  of  Parliament  are  to  regulate  this  sub- 
counting  the  second  note,  made  on  the  ject.  This  has  engaged  the  attention 
last  day  of  grace  of  the  first,  deducted  of  the  legislature  for  five  centuries,  and 
the  interest  for  sixty-four  days,  count-  they  have  thought  it  of  the  utmost  itn- 
log  from  the  day  of  the  date  of  the  portance  that  there  should  be  one  stand- 
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ard  of  weights  and  measures  through- 
out the  kingdom.  .  ,  .  If  this  custom 
can  be  established,  it  may  also  be  ex- 
tended to  hops  In  Kent)  or  to  an3'  other 
community  in  anj  other  part  of  the 
kingdom,  and  thus  (he  greatest  con- 
fusion will  be  introduced  on  a  subject 
that  ought  to  be  particularly  plain. 
...  It  might  as  well  be  contended 
that  a  custom  could  prevail  In  a  partic- 
ular place,  that  a  leas  number  of  days 
then  seven  should  constitute  a  week; 
or  that  a  less  space  of  ground  than  an 
acre  should  be  called  an  acre." 

In  Godcharles  v.  Wigeman,  113  Pa. 
St.  431,  it  was  held  that  the  statute 
of  P  fnnsy  It  ania  enacting  that 
"  Twent}*  hundreds  make  one  ton,"  can- 
not be  controlled  bj  a  custom  In  a 
CHcular  business  making  twentj-two 
idred  and  forty  pounds  a  ton.    The 


offer. 


-ith  it 


o  prOT< 


n  making  the  ton  3,340  pounds 
But  the  court  below  held  that  the 
custom,  if  proved,  was  not  good,  be- 
cause opposed  to  the  statute  which 
fixes  the  legal  ton  at  2.000  pounds,  and 
that  the  former  could  not  be  imposed 
upon  the  plaintiff  except  by  proof  of  a 
special  contract,  or,  of  such  knowledge 
bj  him  of  the  rules  of  the  establish- 
ment as  would  raise  the  presumption 
that  be  was  working  under  them; 
hence  the  proposed  evidence  was  re- 
jected. On  appeal,  the  court  said  :  "  It 
requires  no  argument  to  establish  the 
of  this   ruling,  hence    we 


In  Evans  v.  Myers,  25  Pa.  St.  114, 
where  a  contract  was  made  for  a  given 
number  of  tons  of  iron,  the  court  held 
that  it  must  be  taken  to  have  been 
made  in  reference  to  the  statute  above 
mentioned,  and  It  was  error  to  admit 
evidence  of  a  local  custom  to  control 
the  statute.  "  If  every  section  of  the 
country  may  have  its  own  weights  and 
measures,  to  be  established  by  its  own 
customs,  strangers  would  be  entrapped 
into  liabilities  which  they  never  in- 
tended to  incur,  and  no  one  could 
know  with  precision  the  extent  of  his 
obligations.  The  act  of  Assembly  en- 
tered into  the  contract  and  formed  an 
essential  part  of  it.  A  custom  may  be 
abolished  by  an  act  of  Assembly,  and 
it  was  the  purpose  of  the  act  to  produce 
that  result  in  this  case.  The  sound 
policy  which  dictated  it  cannot  be 
doubted.  It  Is  a  statute  which  ought 
to  be  enforced,  and  the  local  customs 
up  the  Allegheny  river  are  certainly 
Insufficient  to  repeal  It.     It  was  an  er- 


ror to  admit  the  evidence  of  custom  to 
control  the  statute,  and  to  permit  the 
jury  on  such  evidence  to  find  the  con- 
tract  to  be  difTerent  Trom  its  legal  im- 
port." A  similar  ruling  was  made  In 
Weaver  v.  Fegely,  39  Pa.  St.  V]\  70 
Am,  Dec.  i^i. 

In  Greene.  Moffett.u  Mo.  519, the 
court  said  :  "In  1841  the  legislature 
declared,  by  express  statute,  that '  Here- 
after, when  sales  of  hemp  shall  be  ' 
made,  the  delivery  of  one  hundred 
pounds  avoirdupois  weight,  shall  be 
considered  as  the  delivery  of  one  hun- 
dred weight,  any  custom  or  usage  to 
the  contrary  notwithstanding.'  In 
1845,  the  legislature  again  say  :  '  The 
hundredweight  shall  consist  of  one 
hundred  pounds  avoirdupois,  and 
twenty  such  hundreds  shall  constitute 
a  "  ton."  '  Here  is  the  statute  law  of  the 
land  since  1841,  and  shall  it  be  proved 
away  by  custom  P  The  lawmakers  struck 
at  this  custom,  this  usage,  and  by  law 
abolished  it.  Now,  when  parties  make 
contracts  about  hemp,  they  can  easlly 
agree  to  pay  or  to  take  so  much  money 
for  so  many  pounds  of  hemp ;  but  if  the 
hai^ain  be  only  by  the  '  ton,'  then  the 
law  says  what  the  '  ton'  is,  and  no  proof 
will  be  admitted  atiout  custom  or  usage 
or  understanding." 

Paullir,   Lewis,  4   Watts   (Pa.)  40J, 

which  witnesses  were  called  to  estab- 
lish a  usage  by  which  a  sale  by  the 
acre,  without  restrictive  words,  passes 
an  allowance  of  six  per  cent,  of  course. 
"  What  foundation  is  there  for  such   a 


I  have  heard  the  statute  a 
Ptnnsyl-uania  mentioned  as  something 
peculiar,  though  we  have  no  statute  on 
the  subject  but  the  33  Ed.  i,  Stat.  6, 
and  It  certainly  says  nothing  about  an 
allowance.  .  .  .  Here  the  attempt 
was  to  show  that  by  the  word  'acre.' 
the  parties  did  not  mean  an  acre,  but 

In  a  Neiu  Hampshire  case,  a  custom 
of  measuring  lumber  by  what  was 
known  as  the  Blodgett  measure,  was 
rejected,  because  it  adopted  a  mode  of 
measurement  different  from  that  pre- 
scribed by  the  statute.  Rogers  v. 
Allen,  47  N.  H.  519. 

In  Hockin  V.  Cooke,  4  T.  R.  314, 
"  bushels"  was  construed  to  mean  only 
statute  bushels. 

In  St.  Cross  v.  Howard  De  Walden,  6 
T.R.  338,  "quarters  of  corn"  were  held 
to  mean  the  statutory  quarters.     But  if 
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contrary  to  the  constitutional  provisions  of  a  state  or  of  the  United 
States;^  and  Others  as  in  conflict  with  city  charters  or  ordinances.* 


anj  particular  Height  o 
is  not  covered  bj  the  statute,  the  cu»- 
tom  will  not  of  course  be  held  void  at 
contrary  to  the  statute.     Inatancea  are 
Hughes  V.  Humphreys, 3  El.  &  E' 
77  E.   C.   L,   954;  Giles  v.  Joi 
Exch.  ,193. 

1.  HiW]«Uui*oui  nu<M'  —  In  Penn- 
sylvania Coal  Co.  II.  Sanderson,  94.  Pa. 
Si.  301 ;  39  Am.  Rep.  785,  s  coal  com- 
panv  pumped  from  its  mines  water 
which  polluted  a  stream  of  the  plai 
The  company  alleged  a  custom  to  ao 
this,  and  that  mining  would  be  impos- 
sible in  any  other  manner.  The  court 
held  that  a  cuetom  authorizing  the  de- 
struction of  the  rights  of  the  riparian 
owners  would  be  void.  It  would  vio-  by  a  majority  of  the  members  of  the 
late  the  constitutional  provision  that  board  of  aldermen,  without  any  oflictal 
orporations   taking   private    property     action   of  the   city   council;   although 


The  legal-tender  statutes  cannot  be 
controlled  by  the  usages  of  banking 
houses.  Marine  Bank  i>.  Birney,  iS 
111.90;  Marine  Bank  v.  Rush  more,  78 
III.  463;  Marine  Bank  v.  Ogden,  19 
111.  »|9. 

3.  In  Butler  r.  Charleston,  7  Gray 
(Mass.)  13,  it  was  held  that  acity,  whose 
charter  and  ordinances  provide  that  no 
contract  shall  be  binding  on  the  city, 
unless  made  by  some  authorized  agent, 
appropriation,  is  not 


Ibr  their  use,  shall  make  compensa 
therefor.  "  Not  only  thus  would 
have  a  custom  superior  to  the  exp: 
law  of  the  land,  but  one  reaching  e 
beyond  the  possible  sovereignty  of  the 
state,  in  that  it  would  empower  privat' 
r  private  purposes  to  injut 


the  usage  of  the  city  has  been  to  pay 
such  bills  approved  by  a  committee. 
"In  cities  where  the  corporation  acts 
only  through  officers  whose  powers 
ire  limited  and  delined  by  law,  the 
:ourt  would  be  slow  to  san<  ' 
usage  enlarging  those  powi 
;  here  attempted  to  l>e  e 
violation  of  the  general  law,  and 
In  Woodriiff  v.  North  Bloomfield  the  charter  and  ordinances  of  the  city." 
Gravel,  etc.,  Co.,  18  Fed.  Rep.  753,  a  In  McCrary  v.  McFarland,  93  Ind. 
custom  or  usage  was  attempted  to  be  466,  it  was  held  that  the  power  of  trus- 
established,  whereby  mining  debris  tees  of  a  church  to  contract  Is  given  by 
might  be  sent  down  to  the  valleys,  dev-  statute,  and  the  custom  of  a  particular 
astating  the  lands  of  private  owners,  church  cannot  abridge  Ihls  power, 
without  first  acquiring  the  right  to  do  Hence,  in  a  suit  against  the  church  as  a 
so,  by  purchase  or  other  lawful  means,  corporation  upon  a  contract  made  by 
upon  compensation  paid  ;  this  was  held  the  trustees,  evidence  that  by  the  cus- 
to  beln  direct  violation,  both  of  the  laws  tom  of  the  church  the  trustees  could 
nstltution   of  tlie   state   and   of    not  make  the  contract  Is  immaterial. 


the  Constitution  of  the  United  Slalei 
and  therefore  void.  In  Jupiter  Mln. 
Co.  V.  Bodle  Consolidated  Mln,  Co.,  1 1 
Fed.  Rep.  666,  a  similar  principle  was 
declared. 

In   Hawkins  t:  State,  17  Tex.  App. 


appell 

dence  was  offered  of  a  usage  of  the 
appellant  and  his  associates,  when  con- 
abuse,  and  denounce  each  other  in  vio- 
lent language,  and  to  flourish  knives  and 
pistols  as  a  mere  matter  of  jest.  The 
evidence  was  rejected,  the  court  saying  : 
■'  We  are  aware  of  no  principle  of  law 
which  would  tolerate  a  usage,  custom, 
or  prescription  that  would  confer  upon  jected. 
a  citizen  the  right  to  act  the  rowdy  to         In   Perkins    v.    Franklin 


In  Ocean  Beach  Assoc.  1:  Brinley, 
34  N.  J.  Eq.  438,  It  was  contended  that, 
by  a  long  established  and  universally 
recognized  custom,  the  widow  of  a 
proprietor  Is  not  entitled  to  dower  in 
lands  held  by  him  In  severaltv  under 
*  iroprietors.  The  court 
debatable  that  the  cus- 
tom avouched  by  the  complainants 
stands  in  direct  conflict  with  our  stat- 
ute. That  enacts  that  a  widow  shall  be 
endowed  of  the  third  part  of  all  laods 
whereof  her  husband,  or  any  other  to 
his  UK,  was  seised  of  an  estate  of  in- 
heritance, at  any  time  during  coverture, 
to  which  she  has  not  released  faer 
ight."    The  custom  was  therefore  re- 
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The  substance  of  the  decisions  may  well  be  expressed  in  a  quo- 
tation from  a  Louisiana  c^se :  "Where  the  law  is  express,  no  man 
or  set  of  men  can  create  a  custom  for  their  own  benefit  or  con- 
venience, and  give  to  that  custom  a  force  paramount  to  that  of 
the  law."* 

7.  TTngM   Contrary  to  the   F0U07   of  8t»tntoiy   Law.— Further- 
more, it  is  held  that  a  us^e  contrary  to  the  general  policy  of  the 

Pick.  (Miss.)  483,  a  usage  wat  Blleged  86  N.  Car.  3^0,  It  wag  decided  that  an 

Dot  to  allow  days  or  grace  on  promia-  agricultural  lien  could  onlj  be  acquired 

tOTj  notes,  although  the   itatute  pro-  by  virtue  of  the  statute,  and  in  itrict 

vided   that   grace   should  be  allowed,  compliance    with    its   requlrementa. 

The  ussffe  was  rejected  and   the  court  The  agreement  must  be  executed  be- 

aaid:"  I?  this  cuEtom  existed  before  the  fore   the   advancements   are   made  or 

statute  was  pasaed,  the  statute  did  awa^  supplies  furnished.     In  such  case,  evi- 

wlth  the  effect  of  It.     If  it  has  growo  dence  as  to  the  custom  of  the  plaintiff 

up  since,  it  was  bad  in  the  first  instance  to  have   aereements   signed   after  the 

and  cannot  lie  made  good  bj  time."  delivery  01  supplies  to  customers,  was 

In  Lehman  t'.  Marahail,  47  Ala.  ^63,  rejected, 

a  usage  to  tranafer  warehouse  receipts  In  Trull  v.  Wheeler,  ig  Piclt.  (Mass.) 

b;  delivery  was  rejected,  because  the  340,  It  was  held  that  a  usage  to  allow 

statute  required  them  to  he  indorsed,  prisoners  to  go  bejond  certain   limits 

In  Manafield  v.  Stoneham.  15  Gray  prescribed  by  statute  was  bad.  The  evi- 

(Hass.)  149,  a  custom  to  sell  spirituous  dence  was  madmissible  to  control  the 

liquors  on  credit,  in  the  face  of  a  stat-  operation  of  the  statute, 

ute    requiring    them    to   be   sold    for  In   Bliizard  v.  Walker,  32   Ind.  437, 

cash  only,  was  held  void.  the    statute    provided    that    partition 

In  BankuE  t>.  State,  4  Ind.  114,  it  was  fences  should  be  such  as  good  husband' 

held  that  the  criminal  statutes  in  refer-  men   usually  keep.     It  was  attempted 

CDce  to  riotous  conduct  could  not  be  to  prove  that,  although  the  inclosure 

evaded  by  the   fact  that  the   accused  was  not  such  as  "good  husbandmen 

were  only  following  the  custom  of  the  generally  keep,"  yet  it  was  such  as  was 

country.  kept   in   that  locality.     "Our  statute, 

In  Phillips  V.  Inncs,  4  CI.  ft  P.  334,  a  unfortunately,"  says  the  court,  "  is  gen- 
usage  of   t^rbers  to  work  on  Sunday  eral,  and  not,  perhaps,  adapted  to  this 
-was  rejected,  as  in  conflict  with  a  stat-  custom." 
ute  prohibiting  such  work.  In   Grisling  v.  Wood.  Cro.  Eliz.  85, 

1.  Ledoux  V.  Armor, 4 Rob. (La.)  381,  the  quaint  record  of  the  case  is  as  fol- 

In  which  caseit  appeared  thatthereex-  lows:     "Error,  for  that  in  an   action 

Isted  a  commercial  usage  in  New  Or-  in   an   inferior   court,  the   declaration 

leans,  which  authorized  the  purchaser  was   in    English,   whereas   by   the   36 

of  a  large  quantilT  of  rope  to  return  the  Edw.  3,  ch.   15,  all  entries  are  to  be  in 

whole  parcel  to  the  seller  and   receive  Latin ;  and  although   it  was  said  the 

back  his  money,  if  he  discovered  that  custom  there  was  so  used,  yet  this  can- 

a   part  of  it  was   defective.     But  the  not  be  good  against  a  statute,  and  the 

civil  code  established  a  different  rule  judgment  was  reversed." 

In   such    cases,   and    the    usage    was  Other  cases   stating  or  illustrating 

therefore  held  to  be  void.     "  In  the  ab-  the  rule  that  a  usage  must  not  be  con- 

sence  of  any  expresaion  of  legislative  trary  to  a  statute  are  Blackett  v.  R^at 

will  on  the  subject, such  a  usage  would  Eich.  Assur.  Co.,  i  C.  &  J.  244;  The 

have    been  entitled   to   some   weight.  Reeside.  1  Sumn.  (U.  S.)  567;  Hosier  ■ 

But  where  the  law  is  express,  no  man  v.  Harmon,  39  Oliio  St.  120;  Brown  v. 

or  set  of  men  can  create  a  custom  for  Farran,    3     Ohio    i_i;5 ;     Coleman    v. 

their  own  benefit  or  convenience,  and  M'Murdo,  5  Rand.  (Va.)   ji ;  Hall  v. 

give  to  that  custom  a  force  paramount  Reed.  2  Barb.  Ch.  (N.  Y.)  500;  Many 

to  that  of  the  law.     And  see  Glasgow  v.  Beekman  Ins.  Co.,  9  Paige  (N.  Y.) 

17.  Stevenson,  6  Mart.  N.S.  (La.)  567."  188;    Love   «.   Hinckley,   Abb.  Adm. 

Smyth    V.   Walton     (Tex.   Civ.    App.  436;  The  Lucy  Anne,   13  Law   Rep. 

1894),  24  S.  W.  Rep.  1084.  N.  S.  S4s;  Winter  v.  U.  S.,  Hempst 

In  Patapaco  Guano  Co.  v.  Magee,  (U.  S.)  344. 
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statutory  law,  as  distinguished   from  its  express  terms,  cannot 
be  sustained.* 

8.  TTsagea  in  the  Conitmction  of  Btatntea. — When  a  statutory  pro- 
vision is  ambiguous,  evidence  of  usage  may  be  admissible  to  inter- 
pret the  real  meaning  of  the  provision,*  This  is  especially  the 
case  with  ancient  statutes.'  Where  the  statute  is  modem,  the 
court  will  consider  how  far  it  was  intended  to  modify  a  usage 


Co.,L.  R..8 


particular  words  in  a  particular  tense 
in  a  tariff  set,  must  be  definite,  uniform, 
and  general ;  and  such  designation  it 
to  be  determined  as  of  the  date  of  the 
act.  Berbecker  v.  Robertson,  153  U. 
S.  373;  Maddock  v.  lAayone,  152  U. 
S.  i(&. 
S.  Ancient  Btatutsi,_In  Sage  v.  Wil- 
6  Conn,  81.  it  waa  held  that  if  the 
icient  charters  has  be- 
from  antiquity,  or  the 
doubtful,  the  constant 
[tended,  and  immemoria]  usage  under  the  instru- 
It  appcarstometobe  the  duty  of  every  men t,  may  be  resorted  to,  for  the  pur- 
court,  whether  a  court  of  equity  or  a  pose  of  explanation ;  and  in  the  caie 
court  of  law,  to  give  elfect  to  the  plain  of  an  act  of  Parliament,  universa)  u«age 
meaning  of  the  legislature,  whatever  is  a  proper  expositor,  where  the  Ian-. 
may  be  the  views  entertained  of  its  f^uage  Is,  In  any  respect,  ambiguous. 
policy  or  applicabilitj'  in  particular  Rex  v.  Varlo,  Cowp.  248 ;  Sheppard  v. 
cases.  I,  therefore,  should  be  very  Gosnotd,  Vaugh.  169;  Rex  r.  Scott,  3 
slow  to  extend  anything  by  which  in-  T.  R.  604. 
terests  in  land  can  be  created,  affected.         In  Dublin's  Case, 


1.  UiacM  OontTftry  to  ?oliay  of  8t«t- 
utai. — In   Daun   zi,    London   Brewery 

8Eq.  155,  it  was  said:  "This 

n  which  tends  to  alter  the 
character  of  the  interests  in  land  be- 
longing, respectively,  to  the  plaintil 
and  defendants,  there  being  expre 
legislation  that  every  interest  in  land 
shall  be  created  by  writing.  No  doubt 
this  court  has  in  several  cases  found  language  in 
means  to  avoid  or  evade  that  rule  of  come  obscui 
the  legislature.    I  apprehend,  ho' 


or  altered  by  parol,  or  by  any  supposed 
convention  existing  by  the  understand- 
ing of  the  parlies. 

In   Tremble   v.   Crdwell,    17   Mich. 
493,  it  was   held   that  a   local   custom 
which  is  opposed  to  the  general  policy 
of  the  state  on  the  subject  to  which  It 
refers,  is  not  valid  in   mn.     A   custom 
that  if  fish  caught  within  the  state  and     been  allowed 
sold  in  barrels  to  a  dealer  without  ex-     tation  of 
press  warranty,  prove   to    be    unsound,      the  prsct: 
the  seller  shall  refund  the  price,  tends 
to  defeat  the  purpose  of  the  inspection 
laws  of  the  state,  knd  is  therefore  op- 
posed to  the  general  state  policy  on 
that  subject,  and  cannot  be  supported. 
The   effect   of   the  usage  must  be   to 
cause  dealers  to  dispense  with  inspec- 
tion, and  pave  the  way  for  those 
quencea  which  th<    ' 


N.  H.  512.  it 
was  held  that  when  a  question  arises 
as  to  the  contemporaneous  meaning  of 

the  terms  used  in  an  ancient  Instru- 
ment, early  and  long -con  tinned  usage 
has  a  controlling  weight. 

In  Cole  V.  Skrainka,  37  Mo.  App. 
437,  one  of  the  judges  writes  :  "  The 
instances  where  unbroken  usage  has 
establish  the  inlerpre- 
a  statute  have  been  where 
the  practical  interpretation  has  stood 
for  five  hundred  years,  Mansell  v. 
Reg.,  8  El.  &  Bl.  54;*"  E.  C.  L.  52 ; 
two  hundred  jears.  Gorham  v.  Exeter, 
IS  Qj.  B.  69;  69  E.  C.  L.  68;  one 
hundred  years,  Packard  n.  Richardson, 


"j; 


...  .  ^  .-!  H. 
L.  C.  719, 785;  forty  years,  Reg.  v.  Cut- 
s  designed  bush,  L.  R,.  a  Q^  B.  379;  or  even  thir- 
to  avert ;  ana,  ai  me  same  time  to  de-  tv  years.  Pease  v.  Peck,  18  How,  (U. 
.  feat  the  desirable  objects  which  the  S.)  595;  U.  S.  t.  The  Recorder,  i 
legislature  intendedto  promote.  With-  Blatcht.  (U.  S.)  aaj  ;  Clark  v.  Dotter, 
out  attempting  to  contrast  the  usage  54  Pa.  St,  215,  A  recent  author  of  a 
with  specific  provisions,  there  can  be  work  of  great  learning  and  excellence, 
no  doubt  but  that  it  would  introduce  a  to  whom  I  am  indebted  for  these  cita- 
practice  altogether  at  variance  with  tlons,  adds  :  *  It  may.  In  general,  b« 
the  spirit  and  plain  policy  of  the  In-  said,  that  the  force  ofcontemporaneous 
spection  laws,  exposition,  or  the  exposition  involved 
~  "  '  '■'SC  from  which  it  may  be  in  professional  usage.  Is  most  property- 
it  Congress  intended  to  use  confined  toold  statutes ;  whereas  a  re- 


inferred  that  Congress  intended  tc 
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existing  at  the  time  of  its  passage.  But  when  a  statute  is  free 
from  ambiguity,  neither  contemporaneous  construction  nor  estab. 
lished  usage  can  be  received  in  its  interpretation.* 

IX.  ITueis  TO  SzPL&nr  Cohtbaot»— 1.  The  Key  to  the  Contraot — 
The  Keawn  Why. — Usage  is  said  to  be  "  the  key  to  the  contract," 
without  reference  to  which  the  intent  of  the  parties  could  not  be 
ascertained.  It  is  for  the  purpose  of  ascertaining  this  intent  of 
the  parties  that  usage  is  received  to  explain  contracts.  If  the 
parties  make  a  complete  contract  which  is  not  susceptible  of  ex- 
planation, there  is  no  need  of  usage ;  and  hence  follows  the  rule 
that  usage  is  inadmissible  to  vary  the  terms  of  a  contract.  But 
whenever  a  contract  is  brought  into  court  in  which  there  is  any 
ambiguity,  or  in  which  the  rights  of  the  parties  are  not  fuliy  ex- 
pressed, usage  is  admissible  to  explain  its  intent.  The  experi- 
ence of  the  courts  proves  that  men  of  affairs  are  not  in  general  care- 
ful,  in  making  contracts,  to  express  themselves  with  that  complete- 
ness which  a  lawyer  would  probably  desire.  Merchants,  whose  daily 
transactions  are  of  almost  the  same  character  from  one  year  to 
another,  get  into  the  habit  of  doing  certain  things  in  certain  ways ; 

cent   statute,  when  brought  into  con-  1870.  ch.  355,  allowed  the  proprietor  of 

troversj?,  is  to  be  construed  according  friction    mntches,  who   furnished   his 

to  its  terms,  not  according  to  the  views  own   dies,   a  commission    of   ten    per 

taken  of  it  by  the  parties  in  interest,'  cent,  upon  the  amount  of  stamps  pur- 

Endlich  on   Stalutes,  ^  359,  citing  chased.     The  provisions  of  the  statute 

Cl^de  Nav.  Trustees  v.  Laird,  L.  R.,  beingcleartothateSect.bewasentitled 

8  App.  Cas.  673."  to  recover  pursuant  thereto,  although 

In  Baile;-   v,  Rolfe,  16  N.  H.  347,  it  a  different  contemporaneous  construc- 

was   said   that,    "  It  is  only  where  the  tlon  of  them  was  given  by  the  bureau, 

words  of  the  statute  are  doubtful,  that  it   not   appearing   that   he   acquiesced 

usage    may   be    called    In    to    explain  therein.     The  rule  which  gives  deter- 

them,  and  not  when  the  act  cannot  ad'  mining    weight    to    contemporaneous 

mit  of  different  interpretation,     Buller,  construction    put  upon    a  statute,  b^ 

T.,  in  Rei  11.  Hogg,  I  T.  R.  736.     And  those  charged  with  its  execution,  ap- 

in  this  case,  the  usage  of  the  selectmen  plies  only  in  cases  of  ambiguity  and 

In   their  perambulations  has  been  one  doubt.     Edwards  t'.  Darby,  li   wheat. 

war,  and  that  of  the  assesaora  has  been  (U,  S.)  ao6;  Smythe  ti.  Flske,  33  Wall. 

another.     Neither  can  have  any  force  (U,  S.)  374;  U.  S,  v.  Moore,  95  U.  S. 

against  the  true   meaning  of  the  act,  if  760;  U.  S,  f.  Pugh,  99  U.  S.  36^. 
it  contain  words   sufficient    to   satiify         In  Frazier  v.  Wartield,  13   Md.   379, 

the  court  as  to  what  that   meaning  is."  It  appeared  that  an  immemorial  usage 

1.  In  Robertson  v.  Downing,  137  U.  had  existed  in  Baltimore,  by  which  the 

S.  607,  it  was  said  that  the  regulation  weight  of  a  lot  of  wheat,   as  between 

'  a  department  of  the  government  Is  buyer  and  seller,  had   always  been  a 


not.  of  course,  to  control  the  construe-  certained  by  weighing  one  bushel  in 
tion  of  an  act  of  Congress  when  its  sixty.  The  legislature  passed  an  act 
meaning  is  plain.  But  when  there  has  to  regulate  the  sale  of  grain  and  pro- 
been  a  long  acquiescence  in  a  regula-  vided  that  inspectors  should  weigh  all 
tion.  and  by  It  rights  of  parties  tor  wheat  offered  for  sale.  The  question 
many  years  have  been  determined  and  was  whether  the  statute  abrogated  the 
adjusted,  it  Is  not  to  be  disregarded  usage.  The  court  said  :  "  If  the  mean- 
without  the  most  cogent  and  perstia-  ing  of  the  words  of  the  act  be  uncer- 
sive  reasons,  U.  S.  v.  Hill,  lao  U.  S.  tain,  the  law  authorizes  us  to  resort 
183;  U.  S.  V.  Philbrlck,  uo  U.  S.  59;  to  the  usage  for  their  interpretation. 
Brown  v.  U.  S.,  113  U.  S.  i;7i.  Doubtful  words,  in  a  general  statute, 
In  Swif^  etc.,  Co.  v.  U.  S..  101;  U.  S.  may  be  expounded  with  reference  to  a 
C9i,ltappearB  thatthe  Act  of  July  t4th,  general  usage,  and  when  a  statute  Is 
807 
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and  as  everyone  in  the  particular  business  is  familiar  with  the 
method,  or  usages,  which  thus  become  established,  contracts  are 
made  in  silent  reliance  upon  them.  To  those  engaged  in  the 
trade,  it  seems  unnecessary  to  state  at  length  what  every  one  acts 
upon  as  a  matter  of  course.  Their  contracts  are  thus  made  as 
brief  as  possible,  and  naturally  do  not  mention  the  usages  which 
every  one  takes  as  understood.  But  when  such  contracts  are 
brought  into  court  for  construction  they  are  examined  more  care- 
fully. The  effort  of  one  of  the  parties  will  be  to  construe  the 
contract  with  reference  to  the  usage;  the  other  litigant  will 
deny  that  the  usage  is  admissible.  The  duty  of  the  court  is  to 
interpret  the  contract  so  as  to  enforce  it,  in  accordance  with  the 
intention  of  the  parties  at  the  time  it  was  made.  The  question 
then  arises  whether  the  usage  offered  to  explain  the  contract  does, 
in  fact,  explain  it,  or  whether  its  effect  would  be  to  vary  the  plain 
meaning  of  the  terms  employed.* 

sppllcable  to  a  particular  place  ontj,  the  purpote  of  showing  the  Jnleotioii 

such  words  may  be  construed  by  usage  or  the  parties  in  all  those  particulars 

at  that  place.    Love  v,  Hinckley,  Abb.  concerning  which  they  have   not  ei- 

Adm.  436.    This   rule    is    founded  in  pressed  themselves  with  clearness  and 

reason   and    common    sense,    and    is  certainty   in   the   contraci ;   or  where 

peculiarly  applicable  to  the  case  before  words  have  been  used  which  have  ac- 

us.     The    leglsiaCure   must    be    pre-  quired  a  broader  or  dlifereni  signlfica- 

sumed  to  have  acted  with  a  knowledge  tlon  than  that  commonly  attributed  to 

of  the  usage  existing  in  Baltimore,  and  them,  the  fact  may  be  proved.     Ljon 

if  it  had  been  their  purpose  to  Inaugu-         '' --r  i-j"  -r^.  »•  — , 

rate   a   new  mode   of   welching,   they 

would  hare  declared  their  TnteDtion  in  ..•.)..     ...  , 

plain  and  unequivocal  terms."  Ind.  580. 

In  Devlin  v.  Creditors,  3  La.  361,  the        In  Nordaas  i;.  Hubbard,  48  Fed.  Rep. 

court  said:     "  Something  was  said  of  911,  it  was  said  that  while  evidence  of 

the  custom  of  merchants.     That  cus-  usage  is  inadmissible  to  contradict.  It 

tom  is  entitled  to  attention,  when  it  ia  is  admissible   to   explain,   a   contract, 

not  opposed  to  positive  law.     But  the  where  otherwise  the  intention  of  the 

opinions  of  that  portion  of  the  com-  parties  cannot  be  ascertained. 
muntty  can  neither  inform  the  court.         In  Starkie  on  Ev.  (loth  ed.)   710,  it 

nor  in   any  respect  Influence  Its  judg-  Is  said  ;  "  The  principle   upon  which 

ment,  in  construing  a  recent  statute."  such  evidence  is  admissible,  seems  to 

1.  German    Savings   Bank   v.   Ren-  be  a  reasonable  presumption  that  the 

shaw  (Md.  1894),  z8  Atl.  Rep.  181.  parties  did   not  express  the  whole  of 

In  Stewart  v.    Scudder,   1    Am.   L.  their  intention,  but  meant  to  be  guided 

Reg.  80,   usage  is  said  to  be  the  key  by  custom  as  to  such  particulars  as  are 

to  the  contract,  without  reference  to  generally   known   to    be   annexed   by 

which  the  intent  of  the  parties  could  custom  and  usage  to  similar  dealings, 

not  be  ascertained.  It  Is  evident   that  In  commercial  af- 

In  Williams  v.  Woods,  iG  Md.  no,  fairs,  and  all  the  other  usual  and  com- 
it  Is  said  that  In  a  mercantile  Iransac-  mon  transactions  of  life,  it  would  be 
tion,  where  the  terms  of  a  written  in-  attended  with  great  inconvenience 
strument  are  technical  or  equivocal  on  that  the  well-known  ordinary  practice  . 
its  face,  or  are  made  so  by  reference  lo  and  usage  on  the  subject  should  not 
extraneous  circumstances,  parol  evi-  be  tacitly  annexed,  by  virtue  of  such  a 
dence  of  the  usage  and  practice  in  the  presumption,  to  the  terms  of  a  con- 
trade,  is  admissible  to  explain  their  tract,  and  thatthe  parties  shouldeither 
meaning.  t>e  deprived   of  the  certainty  and  ad- 

In  Van  Camp  Packing  Co.  v.  Hart-  vantage  to  be  derived  from  the  known 

man,   116  Ind.    177,   It   was  held  that  course  of  dealing,  or  be  placed  under 

usagV  may  always  be  referred  to  for  the  necessity  of  laboriously  specifying 
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8.  Clawiflcatiani  of  th«  Cmw. — Usages  to  explain  contracts  may 
be  said  to  be  of  two  kinds : 

a.  Usages  TO  Explain  Ambiguities  or  Technicalities  in 
Contracts. — In  the  first  class  are  usages  which  explain  ambig- 
uous or  technical  words  or  phrases  in  contracts.  Thus,  if  a  stock- 
broker's contract  states  that  certain  stock  is  to  be  sold  "  short," 


in  their  contracts  by  what  particular 
usages  thev  meant  to  be  bound." 

"  Eipertence  and  obcervation."  tays 
Storrs,  J^  in  Kilgore  v.  Bulklej,  14 
Conn.  390,  "  prove  that  the  engage- 
ments of  individuals  are  In  fact  en- 
tered into  with  reference  to   the  cus- 


which  justice  can  be  attained.  The 
presumption  is,  indeed,  that  those  who 
enter  into  contracts  intend  to  be  gov- 
erned by  the  general  principles  of  law. 
It  is,  however,  competent  for  them  to 
renounce  these  principles  when  public 
policy  does  not  forbid,  and  to  adopt 
another  rule  of  action ;  and  the  preva- 
lence of  a  particular  local  usage  on 
the  subject,  variant  from  those  general 
rules,  in  the  absence  of  evidence  to  re- 
■iat  i I,  affords  a  ralional  ground  of  In- 
ference that  they  intended  to  do  so." 

In  Humfrey  f.  Dale,  7  El.  &  BI. 
266;  90  E.  C.  L.  16s,  Lord  Campbell, 
C.  J.,  said:  "The  minds  of  lawyers 
are  under  a  different  Influence  from 
that  which,  in  spite  of  them,  will  al- 
ways Influence  the  practice  of  traders; 
which  practice  creates  the  usages  of 
trade.  The  former  desire  certainty, 
and  would  have  a  written  contract  ex- 
press all  its  terms,  and  desire  that  no 
parol  evidence  beyond  it  should  be  re- 
ceivable ;  but  merchants  and  traders, 
with  a  multiplicity  of  transactions 
pressing  on  them,  and  moving  in  a 
narrow  circle,  and  meeting  each  other 
daily,  desire  to  write  little,  and  leave 
unwritten  what  they  take  for  granted 
in  every  contract.  In  spite  of  the  la- 
nentations  of  judges,  they  will  con- 
tinue to  do  so  ;  and  in  a  vast  majority 
of  cases,  of  which  courts  of  law  hear 
nothing,  they  do  so  without  loss  or  in- 
convenience, and,  upon  the  whole,  they 
findthli  mode  of  dealing  advantageous, 
even  at  the  risk  of  occasional  litigation. 
It  is  the  business  of  courts  reasonably 
to  to  shape  their  rulei  of  evidence  as 
to  make  them  suitable  to  the  habits  of 


mankind,  and  such  as  are  not  likely  to 
exclude  the  actual  tacts  of  the  dealings 
between  parties  when  they  are  to  de- 
termine on  the  controversies  which 
grow  out  of  them." 

Mr.  Schouler.  in  his  work  on  Bail- 
ments, ^448,  says;  "  Custom  antedates 
judicial  sanction  in  most  instances; 
and  not  to  recognize  its  just  force  as 
shaping  the  social  and  business  inter- 
course of  mankind  would  be  to  set  the 
courts,  whose  machinery  was  contrived 
for  bending  individuals  to  the  public 
will,  into  hopeless  encounter  with  the. 
public  will  Itself  and  the  Irresistible 
forces  of  human  society." 

Other  cases  expressing  similar  views 
are  Chapman  n.  Dcvereui,  3a  Vt  616; 
Ellis  V.  Ohio  L.  Ins..  etc^  Co.,  .4  Ohio 
St.  661;  Macyc.  Whaling  Ins.  Co.,  9 
Met.  (Mass.]  3^4;  McMaaters  v.  Penn- 
sylvania R.  Co.,69  Pa,  St.  374;  8  Am. 

In  Brown  »,  Byrne,  3  El.  &  BI,  703 ; 
77  E.  C.  L.  703,  Coleridge,  T.,  said :  "  In 
all  contracts,  as  to  the  subject-matter 
of  which  known  usages  prevail,  par- 
ties are  found  to  proceed  with  the 
tacit  assumption  of  these  usages;  they 
commonly  reduce  Into  writing  the 
special  particulars  of  their  agreement, 
but  omit  to  specify  these  known  us- 
ages, which  are  included,  however,  as 
of  course,  by  mutual  understanding; 
evidence,  therefore,  of  such  Incidents 
is  receivable.  The  contract  in  truth  is 
partly  expressed  and  iu  writing,  partly 
implied  or  understood  and  unwritten. 
But,  in  theae  cases,  a  restriction  is  es- 
tablished on  the  soundest  principle, 
that  the  evidence  received  must  not  be 
of  a  particular  which  is  repugnant  to, 
or  inconsistent  with,  the  written  con- 
tract. Merely  that  it  varies  the  ap- 
parent contract  is  not  enough  to 
exclude  the  evidence ;  for  it  is  impos- 
sible to  add  any  material  incident  to 
the  written  terms  of  a  contract  with- 
out altering  its  efiect,  more  or  leas; 
neither  in  the  construction  of  a  con- 
tract among  merchants,  tradesmen,  or 
others,  will  the  evidence  be  excluded 
because  the  words  are.  In  their  ordi- 
nary  meaning,   unambiguous,  for  the 
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it  would  be  necessary  upon  atrial  to  explain  the  meaning  of  the 
technical  term  "  short ;"  or  if  a  contract  uses  an  ambiguous  word, 
it  would  be  necessary  to  explain  the  ambiguity.  In  these  cases 
evidence  of  usage  is  admitted  under  the  general  rules  of  evidence 
respecting  ambiguities.* 

b.  Usages  to  Explain  Omissions  in  Contracts.  —  The 
second  class  comprises  cases  in  which  usages  are  admitted 
to  determine  the  rights  and  obligations  of  parties  in  respect 
to  matters  about  which  the  contract  is  silent.  Thus,  if  a  con- 
tract omits  to  specify  whether  certain  goods  contracted  for  are  to 
be  delivered  in  bulk  or  in  sacks,  evidence  of  usage  is  received  to 
determine  the  proper  method.* 

The  consideration  of  the  first  class  of  cases  in  which  the  mean- 
ing of  words  or  phrases  are  explained,  consists  largely  of  a  list  of 
instances  in  which  explanations  have  been  made.  The  second 
class  is  more  interesting  and  important." 

3.  Usagei  to  Explain  Ambi^tiu  or  Teohuioalitiet. — a.  The  Gen- 
eral Principles. — The  cases  in  the  notes  define  the  principles 
upon  which  proof  of  usage  is  admitted  to  explain  the  meaning  of 
technical  or  ambiguous  words  and  phrases.  In  general  it  may 
be  said  that  usage  is  admitted  in  such  cases  as  a  matter  of  neces- 
sity, in  order  to  inform  the  court  of  the  meaning  of  the  parties. 
So,  also,  when  words  or  expressions  are  used  by  parties  in  a  spe- 
cial or  limited  sense,  usage  is  admitted  to  explain  their  exact 
meaning.  Words  and  phrases  frequently  acquire  a  peculiar  or 
secondary  signification  in  particular  trades  ;  and  parties  engaged 
in  such  trades  are  presumed  to  use  them  in  their  acquired  sense.^ 

principle  of  admission  is,  that  words  meaning,  but  which  to  the  unjn- 
perfectl^unambiguous  in  their  ordina-  itiated  and  general  public  are  not 
r}'  meaning;  are  used  bj  the  contractors  more  intelligible  than  if  Saogkrit. 
in  a  diflerent  sense  from  that.  What  The  admissibility  of  evidence  of  this 
words  more  plain  than  *a  thousand,'  kind  is  necessarj  to  enable  the  couK 
'a  week,' '  ■  day '  ?  Yet  the  cases  are  to  understand  the  contract  made,  and 
familiar  In  which  's  thousand'  has  that  the  elementa  of  a  general  and  unl- 
been  held  to  mean  twelve  hundred ; '  a  form  usage  need  not  be  proved  in  such 
week'  onlj  a  week  during  the  theairi-  a  case,  and  that  the  evidence  is  corn- 
eal season ;  ■  a  day '  a  working  day.  In  petent,  whether  the  definition  be  sane- 
such  cases  the  evidence  neither  adds  tioned  bv  usage,  local  or  general,  lim- 
to,  nor  qualifies,  nor  contradicts  the  ited  or  universal.  If  it  is  shown  that 
written  contract ;  it  only  ascertains  it  a  special  sense  is  attached  by  known 
by  expounding  the  language."  usage  of  trade  to  words  of  a  contract, 

1.  See   1   Greenl.  Ev.  (14th   ed.),  1/1}  it   is   presumed   that   the  words   bear 

391-295.      And  see   infra,   this   title,  their  special  meaning.    The  meaning 

Usages    te    Explain    Ambiguitits   or  of  terms  at  the  place  where  the  parties 

TeehnUalities.  use  them,  or  to  which  they  look  as  the 

1.  See  I  Greenl.  Ev.  (14th  ed.},  \(t  seat  of  the  contract  may  also  control 

393-195.  their  interpretation.     In  the  hurry  of 

t.  See  infra,  this  title,  Usagrs  An-  trade  and  the  multitude  of  contracts, 

nexing  Jaridents  to  Contracts.  brevity  and   condensations   are   abso- 

«.  In  Long  T.  Armsby  Co.,  43  Mo.  lutely  essential.     The  decieions  of  Ihe 

A  pp.  153,  the  court  said  ;  "Numberless  courts  in  the  various  jurisdictions  seem 

e  used  in  the  various  branches  to  b«  quite  uniform  and  to  result  ii 
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b.  Particular  Instances. — The  decided  cases  in  which  us- 
age has  been  admitted  to  explain  the  meaning  of  words  are  very 

trade  ur  bnBiness.  and  are  used  In  a  the  Intention  of  the  parties  to  use  it  in 

contract  relating  to  such  trade  or  buei-  that    sense ;    and,    having    expressed 

nesE.j^riina  facie,  thej  are  to  l>e  con-  themselves  in  a  written  contnct  mak- 

strued  In  the  meaning  or  sense  which  ing  use  of  the  phrase,  it  is /riiBa/arfV, 

they  have  acquired  in  that  business,"  aa  a  matter  of  construction  of  the  con. 

In   thfs    case    the    words    used   were  tract,  to  be  taken  that  thej  used  the 

" slrictlj   choice"  evaporated    apples,  phrase  in  the  particular  limited  sense 

Evidence   was   admitted  to  show   the  which   it   has   acquired   In   the   trade. 

meaning  of  those  words  as  acquired  hj  That    peculiar  and   limited   sense,   if 

trade  usage.  such  a  one  had  been  acquired,  must  be 

In  Lyon   v.  Culbertson,  83  III.  33;  shown    by   parol   evidence;   and   this 

^5  Am.  Rep.  349,  the  court  said:  "In-  having  been  shown,  thenthepresump- 

asmuch  as  the  great  mass  of  commer-  tion  is  that  that  was  the  sense  in  which 

cial   business   Is   transacted    by   men  the  parties  making  the  contract  used 

pressed  by  their  alTairs,  and   who  are  It.     In  order  to  introduce  this  extrinsic 

not  in  the  habit,  even  if  time   would  evidence,  it  Is  not  necessary  that  the 

permit,  of  reducing  their  agreements  to  phrase  should  be  at  all,  on  the  face  of 

writing  beyond  a  mere  memorandum,  it,  ambiguous." 

the  courts  are  compelled  to  look  to  the  In  Eaton  v.  Smith,  10  Pick.  (Mass.) 
usages  of  trade  or  business  to  learn  the  150,  it  was  said  that  when  a  new  word 
real  intention  of  the  parties.  If  proof  is  used  In  a  contract,  or  when  a  word 
of  such  usages  was  not  allowed,  it  Is  is  used  in  a  technical  or  peculiar  sense, 
believed  that  in  a  large  number,  if  not  as  applicable  to  any  branch  of  business, 
the  greater  portion  of  commercial  or  to  any  particular  class  of  people, 
transactions,  the  intention  of  the  parties  evidence  of  usage  is  admissible  to  ex- 
would  be  defeated  instead  of  being  en-  plain  and  Illustrate  it,  and  that  evidence 
forced,  when  differences  should  occur  is  to  be  considered  by  the  jury  ;  and 
between  them.  The  number,  magni-  the  province  of  the  court  then  Is,  to  in- 
tude  and  complexity  of  the  transactiana  struct  the  jury  what  will  be  the 
carried  on  by  dealers  on  the  Board  of  legal  effect  of  the  contract,  as  they 
Trade,  have  necessitated  the  adoption  shall  find  the  meaning  of  the  word 
of  various  customs,  rules  and  usages  modified  or  ezplainea  by  the  usage, 
for  the  regulation  and  government  of  In  Smith  v.  Clews,  114  N.  Y.  igo; 
the  business  of  the  board.  Indeed,  11  Am.  St.  Rep.  637,  it  was  held  that, 
few  of  these  transactions  can  be  ade-  "  Evidenceofusage  isalwaysadmlsslble 
quately  understood  from  the  words,  to  explain  the  meaning  ot  terms  used 
either  oral  or  written,  actually  em-  in  any  particular  trade,  when  their 
ployed  by  the  contracting  parties,  with-  meaning  is  material  to  construe  the 
out  reference  to  the  usages  and  rules  of  contract ;  this  rule  extends  to  forms  of 
thetrade.  The  language  of  the  parties,  expression  as  well  as  to  single  words. 
standing  alone,  is  often  meaningless  Evidence  of  usage  is  also  admissible  to 
and  incapable  of  interpretation,  but  apply  a  written  contract  to  the  subject- 
when  viewed  in  the  light  of  these  cus-  matter  of  the  action ;  to  explain  ex- 
toms,    rules    and    usages,   it   becomes  pressions  used  in  a  particular  sense  by 

flain,  sensible,  and   easily  understood,  particular  persons  as  to  particular  sub- 

n    point   of  fact,   the   main   body   of  jects,  and  to  give  effect  to  language  in 

these  contracts  is  made  up  from  the  a  contract  as  It  was  understood  by  those 

rules   and   usages  of  the  board,     Evi-  who  made  it." 

dence,  then,  of  these  rules  and  usages  In  Dwyer  v.  Brenham,  70  Tex.  30,  it 
must  ordinarily,  at  least,  form  an  India-  was  said  :  "  When  there  Is  nothing  in 
pensable  element  in  the  interpretation  a  contract  to  negative  the  inference 
of  these  transactions."  that  the  parties  contracted  with  refer- 
In  Myers  w.  Sari,  30  L.  J.  Qj.  B.  9 ;  7  ence  to  the  usage  or  custom  which  pre- 
Jur.  N.  S.  97,  Blackburn, J.,  said  :  "The  vails  in  the  particular  trade  or  business 
words  of  a  written  contract  are  to  be  to  which  the  contract  relates,  then  the 
understood  in  that  sense  which  the  usage  may  be  shown  in  evidence  for 
phrase  has  acquired  in  the  trade  with  the  purpose  ofascertaining  with  greater 
regard  to  which  it  is  used.  It  Is  the  certainty  what  was  intended  by  the 
prima  facie  presumption  that  It  was  words  or  terms  used  in  the  contract; 
811 
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numerous  and  are  incapable  of  satisfactory  classification.     In  the 

note  a  few  interesting  examples  are  given  at  some  length,  and  in 

and  this,  though  •  meaning  maj  be  have  acquired  lecondar/  meanines  In 
therehy  given  to  words  contradicting  connection  with  particular  kindi  of 
that  which  would  attach  to  them  %en-  transactions,  it  is  as  important  to  have 
erallj'.  This  rule,  even  when  there  ie  them  translated,  as  it  the  contract  were 
no  ambiguity  In  the  contract.  Is  espe-  in  a  foreign  language."  And  in  f  170 
cially  applicable  in  a  case  where  the  It  is  taid  :  "  Where  a  word  is  under- 
literal  and  usual  construction  of  the  stood  in  a  special  sense  in  the  trade 
words  used  would  render  the  contract  In  which  the  parties  are  engaged,  the 
so  unconscionable  that  no  sane  man  presumption  i>  that  ther  have  used  it 
would  have  entered  Into  it,"  in  that  way.     ■  Where  it'is  shown  that 

'-  1  Parsons  on  Contracts  (yth  ed.),  the  term  or  phrase  has  acquired  a  pe- 
lt It  is  said:  "The  degree  In  culiar  meatiingin  the  trade,  it  Is /rima 
1  these  characteristics  must  be-  facie  to  t>e  taken  as  used  with  that 
long  to  the  custom,  will  depend  in  each  meaning,  unless  upon  construing  the 
case  upon  its  peculiar  circumstances,  whole  contract  jou  can  see  that,  either 
Suppose  a  contract  to  be  entered  into  In  expresl  terms  or  by  necessary  im- 
for  the  making  of  an  article  which  has  plication,  the  parties  intended  to  use  It 
not  been  made  until  within  a  dozen  In  a  different  sense.'  Per  Blackburn, 
yeart,  and  only  bj  a  dozen  persons.  J.,  Myers  v.  Sari,  10  L.J.  Q.  B.  16; 
Words  are  used  In  this  contract,  and  Holt  v.  Collyef,  16  Ch.  Dlv,  71S." 
their  meaning  ie  uncertain;  but  it  is  In  Long  v.  Davidson,  101  N.  Car, 
proved  that  these  words  have  been  170,  the  court  said :  "  If  the  terms  are 
used  and   utiderstood,  In    reference  to  only   used    in    a  particular  trade    or 

this   article,   always,  by  all  who  have     science  or  csllin      "        "    —     - 

ever  made  it,  in  one  way,  and  that  both 

parties  to  the  contract  knew  this ;  then 
this  custom  will  be  permitted  to  ex-  science  or  calling  In  which  the  terms 
plain  and  interpret  the  words  of  the  are  employed,  and  It  Is  for  the  jury  to 
parties.  But  if  the  article  had  been  ascertain  the  meaning  of  the  terms 
made  a  hundred  years,  in  many  coun-  used ;  but  when  the  terms  of  the  con- 
tries,  and  by  multitudes  of  persons,  tract  are  ascertained,  the  construc- 
tbe  same  evidence  of  this  use  of  words,  tion  of  the  contract  Is  a  matter  for  the 
by  a  dozen  persons,  for  a  dozen  years,  court."  Sllverthorn  v.  Fowle,  4  Jones 
might  not  be  sufficient  to  give  to  this  (N.Car.)36x 
practice  all  the  force  of  custom."   -  In    Susquehanna    Fertilize 

In  Lowe  V.Lehman,  15  Ohio  St.  17a,  White,  66  Md.  444;  59   ' 

itwas  said:     "  tt  is  as  true  now  as  it  It  was   said  that  proof  < 

was  In  the   time  of   Horace,  that  cub-  purpose  of   explaining  the  n 

totn  is  at  once  the  arbiter  and  standard  terms  used  in  the  formation  01   a  con- 

of  languages;   tiitit,  quern  fene  etjui  et  tract,  should  be  admitted  with  extreme 

norma  loguendi.     It  belongs  to  the  im-  caution,   and   never    until    the    party 

perfection   of  language,    that   while  offering  it  has  distinctly  stated  to  the 

much  the  larger  part  of  Its  words  be-  court  what  he  intends  to  prove.     "  If  a 

come,    by  usage,   fixed   and   universal  word  has  acquired  a  peculiar   meaning 

In  their  meaning,  yet    some  of  them  in  a  certain  trade  or   business,  either 

must   always   be   left   subject    to    the  local  or  general,  that  meaning  will  be 

changes  and  variations  necessarily  oc-  applied   to  it  In   the    construction   of 

casioned  by  local  usages,  and  the  cub-  written  Instruments  affecting  the  ttans- 

tom  of  trades. "  actions  growing  out  of  that  trade  or 

In  Carver  on  Carriage  of  Goods  by  business;  but  the  fact  that  the  word 

Sea,   Ij   169,   it  is   said :    "  A   word   or  has   acquired   such   meaning  must  be 

phrase  used  may  have  a  peculiar,  or  a  distinctly  proved  by  the  adduction  of 

specially  limited  sense  in  the  trade,  al-  satis fac  1017- evidence.  Allegre  v,  Mai7- 

though   it   may  be  an  ordinary,  well-  land  Ins.  Co„  3  Gill  &  J.  (Md.)  136;  Jo 

known  expression,  and  free  from  any  Am.   Dec.  434;  Taylor  o.  Briggs,  3  C. 

apparent  ambiguity.     If  so,  evidence  of  &  P.  ^15;  is  E.  C.  L.  145;  Murray  v. 

its  meaning  may   be  given.     The  ob-  Hatch,  6  Mass.  477 ;  Colt  v.  Commer- 

ject  is  to  get  at  the  real  effect  to  the  cial  Ins.  Co..  7  Johns.  (N.  Y.)  385 ;  5 

patties  of  the  terms  used  ;  and  If  they  Am.  Dec.  iSa." 
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the  succeeding  section  an  alphabetical  list  of  the  various  words 
and  phrases  that  have  been  passed  upon  by  the  courts.* 

1.  In  Smiths.  Wilson,  3  B.  St  Ad.  Parke.  J.:  The  only  question  is 
73S,  a  leading  case,  the  facti  were  that  whether  the  evidence  hat  been  prop- 
In  a  lease  of  a  rabbit-warren,  the  leMee  erl 7  received.  Assuming  that  it  has, 
convenanted  that  at  the  eipiration  of  the  jury  have  found  Ihat.  according  to 
the  term  he  would  leave  on  the  warren  the  custom  o(  the  country,  there  was 
tea  thousand  rabbits,  the  lessor  paying  an  understanding  between  the  parties 
for  them  £60  per  thousand.  In  an  ac-  to  this  contract  that  the  defendant 
tlon  by  the  lessee  against  the  lessor  for  should  pay  for  the  rabbits,  computing 
refuting  to  pay  for  the  rabbits  left  at  them  at  the  rate  of  one  hundred  dozen 
the  end  of  the  term.  It  was  held,  that  to  the  thousand.  Altliough  the  prin- 
patol  evidence  was  admissible  to  show  ciple  has  been  more  frequently  applied 
that  by  the  custom  of  the  country  to  mercantile  instruments  than  to 
where  the  lease  was  made,  the  word  others^  it  Is  not  confined  to  them ;  and 
"thousand."  as  applied  to  rabbits,  de-  if  the  word  "  thousand,"  as  applied  to 
noted  twelve  hundred.  It  was  agreed  thepartlculanubjecl-matterof  rabbits, 
that  to  say  that  a  thousand  means  had,  <n  the  place  where  this  contract 
twelve  hundred  was  not  to  explaln,but  waa  made,  a  peculiar  sense,  I  think 
to  contradict,  the  lease.  The  judgments  that  parol  evidence  was  admlsaible  to 
in  the  king's  bench  were  as  follows:  show  it.     In  an  action  upon  a  contract 

L.ordTenterden,C.  J. :  lamofopln-  for  the  sale  of  one  thousand  deals,  it 
ion  that  the  evidence  was  properly  re-  would.  I  think,  be  competent  to  show 
ceired.  Where  there  Is  used  In  any  that  the  word  "  thousand"  meant  more 
written  instrument  a  word  denoting  than  it  would  Id  Its  ordinary  sense.  I 
quantity,  to  which  an  act  of  Parlia-  agree  that  where  a  word  Is  d^ned  by 
ment  has  given  a  definite  meaning,  I  act  of  Parliament  to  mean  a  precise 
agree  it  must  be  considered  to  have  quantity,  the  parties  using  that  word 
iwen  used  In  that  sense.  But  there  is  in  a  contract  must  be  presumed  to  use 
no  act  of  Parliament  which  says  one  It  in  the  sense  given  to  It  by  the  legis- 
tbousand  rabbits  shall  denote  ten  hun-  lature,  unless  it  appear  from  other 
dred,  each  hundred  consisting  of  five  parts  of  the  contract  that  they  use  It 
•cote ;  and  that  being  ao.  we  must  sup-  differently.  But  that  is  not  the  present 
pose  the  term  "thousand"  to  have  been  case.  No  specific  meaning  has  been 
(ised  by  the  parties  in  the  sense  in  given  by  the  legislature  to  the  word 
which  It  is  usually  understood  In  the  "thousand,"  as  applied  to  rabbits,  and 
place  where  the  contract  was  made,  therefore  it  must  be  understood  accord- 
when  applied  to  the  subject  of  rabbits,  Ing  to  the  custom  of  the  country,  and 
and  parol  evidence  was  admissible  to  evidence  is  admissible  to  show  what 
show  what  that  sense  was.  that  was. 

Littledale,  J.:  I  am  of  the  same  In  Soutier  r.  Kellerman,  18  Mo.  509, 
opinion.  Wordsdenotingquantityare  the  plaintiff,  alleging  thai  he  bought 
undoubtedly  to  be  understood  in  their  of  the  defendant  4,000  shingles,  nnd 
ordinary  sense,  where  no  specific  mean-  that  he  received  eight  bundles,  which 
ing  is  given  to  them  by  statute  or  cus-  contained  only  i,;oo,  and  that  he  had 
tom.  But  here  the  ordinary  meaning  paid  for  4,000,  brought  suit  to  recover 
o(  the  word  "thousand,"  as  applied  to  the  value  of  the  1,500  not  delivered, 
rabbits  in  the  place  where  the  contract  The  defense  was  that  by  the  custom  of 
was  made,  was  one  hundred  dozen,  the  lumber  trade  two  packs  of  a  cer- 
The  word  "  hundred"  does  not  neces-  tain  size  are  regarded  as  1,000  shingles, 
sarily  denote  that  number  of  unite,  for  and  are  always  bought  and  sold  as 
one  hundred  and  twelve  pounds  is  such  without  any  count  of  the  number, 
called  a  "  hundred  weight;"  so,  where  and  that  the  eight  bundles  delivered  to 
that  term  is  used  with  reference  to  ling  the  plaintiff  were,  according  to  the  cus- 
or  cod,  It  denotes  six  score ;  and  there  tom,  properly  reckoned  as  4,000  shin- 
being,  therefore,  no  precise  meaning  gles.  The  court  declared  that,  "  If  the 
afExed  by  the  legislature  to  the  word  contract  was  at  so  much  per  thousand, 
"thousand,"  as  applied  to  rabbits,  I  and  not  so  much  per  bundle,  and  no 
think  that  parol  evidence  was  admissl-  express  agreement  was  entered  into 
ble  to  show  that  in  the  country  where  that  two  bundles  should  represent  a 
the  contract  waa  made  the  word  thousand,  then  the  defendant  must  de- 
"  thousand''  meant  one  hundred  dozen,  liver  the  four  thousand,  or  else  account 
818 
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_  15  declared  to  be  erroneous  and  waa  held  that  they  were  bound  by  this 
the  judgment  reversed.  "  In  the  pres-  scale,  though  proved  to  be  in  some  re- 
«nt  case,  there  was  evidence  that  a  spects erroneous.  "This usage  explains 
general  custom  prevailed  in  the  lum-  the  Intent  of  the  parties,  and  not  bein;; 
ber  trade  of  estimating  two  packs  of  in  opposition  to  established  principles 
shinglcG  or  certain  diinenBioni  as  a  of  law,  or  in  contradiction  to  the  ez- 
thousand  shingles,  without  reference  press  terms  of  the  written  Instrument, 
to  the  number  of  pieces  In  the  pack,  is  deemed  to  form  a  part  of  the  cod - 
If  such  was  the  usage  ot  the  trade,  so  tract, as  tnuchasihough  actuallyincor- 
general  and  well  established  that  those  porated  into  it,or  expressly  referred  to." 
buying  and  selling  might  be  presumed  In  Smith  v.  Clayton,  39  N.  J.  L.  357, 
to  deal  in  reference  to  It,  there  does  it  was  said  that  it  is  the  duty  of  the 
not  appear. to  have  been  any  such  con-  court  to  interpret  written  instruments, 
tract  shown  in  this  case  as  would  pre-  the  meaning  of  words  and  their  gram- 
vent  the  usage  from  applying.  The  matical  construction,  according  to  the 
law  commissioner  seems  to  have  general  rules  and  usages  of  the  Ian- 
thought  that  the  defendanlcould  notes-  guage,  as  matters  of  law;  but  if  a  local 
cape  from  liability.  If  the  contract  was  or  provincial  usage,  or  a  usage  as  ap- 
at  so  much  per  thousand,  unless  there  plied  toa  particular  branch  orbusinesi, 
was  en  express  agreement  that  two  is  meant  to  be  established,  as  in  reeard 
bundles  should  represent  a  thousand,  to  the  meaning  of  the  word  "grain,  ev' 
This  was  an  incorrect  statement  of  the  idence  of  common  usage  Is  competent. 
law  in  a  case  where  evidence  was  In  Featherston  v.  Rounsavltle,  73 
given  of  a  general  usage  that  a  thou-  Ga.  617,  it  was  said  that  where,  lo  the 
md  shingles  meant  two  pacits  of  cer-  particular  trade  of  selling  and  buying 


tain  dimensions."  bacon  and  pork  sides,  the  words  "fully 

In   Merrick   v.  McNally,  a6   Mich,  cured"  were  used  as  descriptive  of  the 

374.  where  a  contract  called  tor  "  si»ty  classification  of  articles  sold,  in  a  con- 

thousand  cubic  feet  square  white  oak  test  in  regard  thereto,  such  words  are  to 

lumber,"  a  custom  in  the  market  to  have  the  meaning  attached  to  them  by 

reject  fractions  of  a  foot  in  Its  meas-  experts — that  is,  persons  in  the  trade. 
urement  was  allowed.  In  Parks  v.  O'Connor,  70  Tex.  377, 

In  Bragg  v.  Bletz,  7  D.  C,   105.  the  It  was  said  that   in  a  contract  for  the 

defendant  ordered  from  the  plaintiff,  delivery    of    cattle,    when    the    word 

Bragg,  of  Maine,  the  shingles  in  con-  "yearlings"  is  used,  it  is  competent  to 

troversy.     It  appeared  that  the  quan-  prove  the  local  custom  among  stock 

tity  of  shingles  constituting  a  thousand  men   as   to  the   age  of   cattle  coming 

was  regulated  by  auniform  and  well-  within  the  meaning  of  the  word. 
settled  custom  of  trade  in  Maim,  and         In  Whitney  -v.  Boardman,  iiS  Mass. 

that  that  custom  established  a  package  342,  it  was  held  that  ff  goods  are  sold 

twenty   inches   in   width  and  twenty-  with   "all   faults,"   parol   evidence   is 

three   and   twenty-four  courses   in  admissible   to   show  that  these  words 

Ihicknessas  the  equivalent  of  a  quarter  have  a  well  established  meaning  in  the 

of  a  thousand.     The  court  said  that,  trade   in  such   goods,   and  what   that 

"The   dealings   between   the    parties  meaning  is.     "  The  expression  was  one 

settled  the  question  whether  the  cus-  of  such  a  character,  that,  it  in  common 

torn  of  reckoning  a  thousand  shingles  use     and     having    a    well-eEtabllshed 

'     '  'in  the  trade  in   such  articles, 

ning  might  properly  be  shown. 

It  appeared  that  cedar  and  spruce  shin-  It  !s  not  necessary  that  terms  should 

gles  were  thus  reckoned  by  mercantile  be   technical,   scientific,  or  ambiguous 

usage   everywhere,  and   that   the   de-  in    themselves,   in   order  to  entitle  a 

fendant    contracted    with    a    distinct  party  to  show   by  parol  evidence  the 

knowledge  of  its  existence."  meaning   attached    to    them    by    the 

In  Heald  !>.  Cooper,  8  Me,  32,  where  parties   to   the   contract.     Whitmarsh 

mill  logs  were  sold   for   a   price   per  t'.     Conway     F.    Ins.    Co.,    16    Gray 

thousand,  according  to  the  quantity  of  (Mass.)  %tf)\  77  Am.  Dec.  414;  Miller 

lumlKr  they  should  afterward  be  es-  v.  Stevens,  100  Mass.  518 ;  97  Am,  Dec. 

timated  to  make,  and  there  was  a  table  133;    I  Am.  Rep.  139;  Swett  v.  Shun- 

or  scale  of  estimation  then  in  such  gen-  way,   loi   Mass.  365." 
eral  use  that  the  parties  were  found  by         In  Williams  v.  Sterens   Point  Lum- 
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c.  Explanation  of  Particular  Words  and  Phrases. — 
The  reports  contain  many  instances  of  the  application  of  usage  to 
particular  words  and  phrases  used  tn  contracts,  mercantile  or 
other,* 

ber  Co,,  7a  Wis.  487,  it  was  queried  tion  togoodsof  different klnds.bj'niere 

whether  the  purchaeer  of  specific  piles  legal  authority  \  but  aBBuming  them  to 

of  lumber,  who  had  received  the  iil«n-  be  intelligible  to  lho«e  concerned  in  the 

tical   propertj  purchased,  could  show  business  of  transportation   by   rail   or 

bj  parol  that,  by  local  usage,  the  word  by    more   general   means,  their   sense 

"lumber"   in   the   bill   of   sale  meant  muat  be  made  apparent  by  testimony 

pine  lumber  only.  of  such  a  custom  or  habit  of  buaineBS 

la  Cook  Mfg.  Co.  v.  Randall,  63  aa  tends  to  define  their  import 
Iowa  344,  the  contract  and  order  for  In  Dodge  v,  Hedden,  43  Fed.  Rep. 
the  buggies  specified  **  top  biggies  ntth  446.  It  was  held  that  the  trade  usage 
poles."  A  wituesa  engaged  in  the  trade  which  il  to  determine  the  meaning  ofs 
was  permitted  to  tCBtlty  against  the  word  or  words  in  the  tariff  must  be  a 
plaintiff's  objection  that  these  words  well-known  and  general  one. 
In  the  order  would  be  understood  to  In  McCulskey  v.  Klosterman,  20 
mean  a  common  grade  of  buggieB.  The  Oregon  loS,  It  appeared  that  in  a  con- 
evidence  was  held  competent.  The  tract  to  ascertain  the  net  profits  of  a 
language  had  a  meaning  understood  firm,  It  was  provided,  among  other 
by  the  trade,  and  that  meaning  must  things,  that  "  from  the  outstanding  ac- 
be  adopted  in  enforcing  the  contract.  counts  5  per  cent,  be  deducted  to  cover 

In  Bullock  I'.  Finley,  3%  Fed.   Rep.  losses   and   bad  accounts;"  usage  was 

514.  which  was  an  action   for  "three  adtnitted   to   show   in    such   case  that 

car-loads  of  brewers'  rice,"  it  did  not  "  outstanding  accounts"    meant    those 

appear   that    the    contracting   parties  from  which  the  bad  accounts  had  been 

agreed   aa  to  the  quantity  to  make  a  segregated  and  charged  to   profit  and 

car-load.     It  was  held  that  the  custom  loss. 

of  the   trade   would  fix   the   quantity.  In  Blasel  v.  Baird,  2S  L.  T.  N.  S.  740, 

"  Where  it  does  not  appear  that  the  the  judge  received  evidence  that  in  the 

parties  to  a  contract  agreed  upon  the  iron  trade  a  usage  or  custom  prevails 

meaning  of  a  particular  word  in  it,  the  whereby  the  entire  months  of  July  and 

custom  of  the  trade  will  determine  it."  August  would  be  included  In  the  terms 

In  Lane  v.  Union  Nat.  Bank,  3  Ind.     "  during  thenr   ■  '       '  -  "     '■ 

App.  299,  it  was  held  in  an  action  on  a  held  that  the  e 
note  executed  by  the  defendants,  and  missible. 
payable  at  the  "  First  Nat,  La  Fayette,  In  Mj'ers  v.  Walker,  24  III.  133,  the 
Ind.,"  and  assigned  to  the  plaintiff  be-  meaning  of  the  word  season  was  ex- 
fore  maturity,  it  was  admissible  to  show  plained  by  reference  to  a  local  usage, 
by  extrinsic  evidence  that  the  words  regarding  the  time  in  which  grain 
"  First  Nat.,  La  Fayette,  Ind.,"  had  a  could  be  shipped.  "  The  court  could 
definite  and  settled  meaning  in  the  see  that  the  term  as  employed  was, 
neighborhood  where  the  notes  were  without  proof  of  a  local  usage,  without 
payable,  and  meant  the  First  National  meaning,  and  that  it  must  have  been 
Bank  of  La  Fayette,  Ind,,  and  the  employed  with  a  local  signification." 
proof  of  such  usage  or  custom,  where-  1.  See  generally  the  various  defini- 
by  the  words  were  to  used,  need  not  to  tions,  words,  and  phrases  throughout 
be  co-eitensive  with  the  state.  the  Encyci.op.«dia  of  LAWgenerally 

In  Scott  11.  Hartley,  126  Ind.   239,  It  and  throughout  this  article.  In  Lawson 

— IS  held  that  where  words  or  phrases  on  Usages  and  Customs  and  in  Clarke's 


peculiar  to  a  trade  or  business  are  Brown  on  Usages  and  Customs  many 
found  in  a  written  contract,  they  are  of  these  words  and  phrases  are  collated. 
open  to  explanation  by  parol  evidence,     See  also  the  following  c 


and  the  same  may  be  said  of  abbrevia-  well  v.  Broadwell,  6  111.  599;  Eaton  v. 

tions.  Smith,  20  Pick.(Mass.)  ii;o;  Williams 

In   Bonham    v.   Charlotte,   etc.,   R.  f.WoodB,i6Md.3ao;  MoranTi.Prather, 

Co^  13  S.  Car.  267,  It  was  said  that  it  33  Wall.  (U.  S.)   492;  Seymour  w.  Os- 

wa*  clear   that  the  terms  "  heavj-  ar-  borne,  11    Wall.  (U.  S.)  516;  Hartwell 

ticles"  and  "  articles  of  measurement"  z'.  Camman,  10  N.   I.   Eq.  128;  Smith 

could  not  be  defined,  la  their  applica-  v.  Clayton,  39  N.J.  L.  357;  Barlow  v. 
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TTmb«  to  ExpUln        USAGES  AND  CUSTOMS.  OMtngH. 

4.  TTsagM  of  Banki. —  In  the  note  are  several  instances  of  usages 
admitted  to  explain  transactions  of  banks  with  their  customers.* 

6.  Uiagea  of  Carrion. — In  contracts  between  carriers  and  their 
customers,  usages  have  frequently  been  received  to  interpret  the 
terms  of  bills  of  lading,  and  to  explain  the  intent  of  the  parties 
as  to  matters  not  specifically  embraced  in  them.  Thus,  questions 
as  to  the  manner  of  transportation,  the  right  of  steamboat  car- 
riers to  alter  the  course  without  causing  a  deviation,  methods  of 
delivery,  and  various  other  matters,  have  been  determined  by 
means  of  usage  as  explanatory  of  the  contract  between  the 
parties.* 

Lambert,   38   Ala.  704 ;  65  Am.  Dec.  The  letter  of  the  defendants  must  b« 

374;  Grant  v.  Maddoz,  15  M.  &   W.  read  in  the  light  of  the  usage  known  to 

737;  Hill  r.  Eyant,  31  L.  J.  Ch.  ^S7.  the  parties,  and  applicdble  to  the  trans- 

1.  tncUnees  of  Oaac*  In  Bulk  Truia-  action  between  them.     When  so  read, 

acUoua.— In  Keavy  v.  Thuelt,  47  Minn,  it  is  fatal  to  the  plaintiff  's  claim  for  the 

266,  the  defendants,  dealers  In  live  stock,  overdraft." 

wired  the  plaintiffs,  who  were  in  the  In  Chesapeake  Bank  v.  Swain,  39 
banking  business:  "Will  honor  W.  Md.  483,  it  appeared  that  A  sent  to  the 
Jones'  I500  draft  carload  steers,  bill  lad-  Chesapeake  Bank  $3,000,  in  gold  coin 
ing  attached."  Three  days  later  Jones  of  the  United  Stairs,  which,  in  accord- 
presented  to  the  plajntiffa  a  draft,  with  ance  with  a  previous  agreement,  wta 
bill  of  lading  attached,  and  received  the  received  as  a  special  deposit,  and 
amount  of  money  specified.  In  an  action  entered  on  the  bank  book  of  A,  as  tol- 
on  the  said  draft,  it  was  held  that  as  lows;  "1861,  Dec.  jotb,  Cash  (com) 
against  the  plaintiffs,  who  were  not  13,000."  In  an  action  by  the  depositor, 
dealers  in,  or  shippers,  or  carriers  of  A,  against  the  bank,  the  Court  held  that 
live  stock,  the  defendants  could  not  the  plaintiff  could  properly  Introduce 
show  what  would  be  understood  among  evidence  to  show  that,  according  to 
such  persons  by  the  use  of  the  term  the  general  and  well-known  usage  of 
"  carload."  as  tound  in  the  telegram,  the  banks  In  the  city  of  Baltimore, 
and  that  the  animals  shipped  to  the  de-  exieting  before  and  at  the  time  of  the 
fendants  did  not  in  weight  constitute  a  deposit,  and  ever  since,  the  entry  in 
"carload,"  according  to  such  custom.  his  bank  book  imported  an  agreement 

In  First  Nat.  Bank  v.  Fiske,  133  Pa.  on  the  part  of  the  defendant  to  relum 
St.  341 ;  19  Am.  St.  Rep.  635,  the  de-  the  deposit  In  kind — such  evidence  be- 
fendantB,  commission  merchants  deal-  ing  offered  for  the  purpose  of  explain- 
ing in  wool,  wrote  the  plaintifT  bank  as  ing  a  latent  or  patent  ambiguity  in  the 
follows:  "  We  expect  to  have  somebusi-  enCrjr  Itself;  and  that,  according  to  this 
ness  with  Reid,  when  the  wool  season  usage,  the  striking  of  balances  subte- 
Opens,  in  which  case  we  will  iionor  his  quent  to  such  entry,  did  not  work 
draltswithbillofladlngattached."  The  any  change  in  the  character  of  the 
plaintiff  bank,  discounting  drafts  upon  particular  deposit,  the  balance  to  the 
the  defendants  by  Reid,  with  knowledge  credit  of  the  plaintiff  having  always 
of  a  usage  of  trade  in  the  sale  of  wool  exceeded  the  amount  of  the  deposIL 
on  commission  limiting  the  amount  of  "It  Is  because  of  the  absence  of  ex- 
drafts  to  a  certain  rate  upon  the  value  pressed  stipulations  in  the  contract 
of  the  shipment,  was  affected  by  that  under  consideration,  that  proof  of  ex- 
knowledge  In  such  transactions.  And,  isting  usa^e,  in  reference  to  which  the 
such  usage  not  being  unreasonable  or  contract  is  supposed  to  have  been 
in  conflict  with  positive  law.  the  plain-  made,  is  admissible,  In  order  to  ascer- 
tlff  bank,  discounting  drafts  in  excess  of  tain  the  real  meaning  of  the  parties." 
the  amount  authorized  thereby,  had  no  Comfarr  Thompson  v.  Riggs,  $  Wait 
right  of  action  against  the  defendants  (U.  S.)  663. 

upon  their  refusal  to  honor  them.  "The  a.  Uiacoa  Of  Oarrlara.— In  East  Ten- 
usage  does  not  contradict  the  terms  of  neasee,  etc.,  R.  Co.  v.  Johnston,  75 
the  instrument  on  which  the  plaintiff  Ala.  596;  51  Am.  Rep.  489.  it  wm 
relies,  but  it  explains  them,  and  gives  held  that  when  a  special  contract  i* 
effect  to  the  intention  of  the  parties,  entered  into  between  a  railroad  com- 
816 
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VNfM  to  bpuin       USAGES  AND  CUSTOMS. 

6.  UtagM  Between  Employer  and  Employm. — In  contracts  between 
employer  and  employee,  usages  have  been  received  to  explain  the 
meaning  o(  the  agreement  in  various  particulars.*     The  instances 

panj  and  the  owner  of  cattle,  for  the  goods  to  iti  terminus.  It  was  held  that 
traiuportatlon  of  the  cattle,  and  It  Ib  bI-  parol  evidence  was  admissible  to  prove 
lent  as  to  the  kind  of  car  to  be  fur-  that  there  was  a  custom  in  such  case* 
nished.  and  as  to  any  special  prepara-  to  deliver  to  a  connecting  carrier,  luch 
tion  of  the  car,  evidence  of  a  usage,  bj  evidence  not  tending  to  vary  or  con- 
which  the  owner  Is  to  bed  the  car,  tradict  the  bill  of  lading. 
Iinown  to  him,  and  upon  which  he  had  In  several  cases  usage  has  been  re- 
acted in  making  previous  Bhlpments,  is  celved  to  explain  the  meaning  of  the 
admissible  for  the  purpose  of  interpret-  word  "dayB"  In  bills  of  lading,  as 
ing  and  explaining  the  Intention  of  the  referring  to  working  days.  Cochran  v.  ' 
parties  in  making  the  special  contract.  Retberg,  3  Esp.  121  ;  Ht^ns  v.  U.  S. 
In  Pittsbui^h,  etc.,  R.  Co,  v.  Nash,  43  Mail  Steamship  Co.,  3  Blatchf.  (U.  S.) 
Ind.  433,  it  was  held  that  where  it  had  3S2 ;  Balfour  v.  Wllklns,  q  Cent.  L.  J. 
been  the  custom  of  the  railroad  com-  56;  Commercial  Steamship  Co.  i: 
pany  to  deliver  cars  loaded  with  lumber  Boulton,  L.  R.,  10  Q^  B  346.  For 
for  the  plaintiff,  at  or  near  the  plain-  other  cases,  see  Peek  v.  North  Staf- 
tiff's  place  of  business,  It  is  to  be  pre-  fords  hire,  etc.,  R.  Co.,  10  H.  L.  Cas. 
sumed  that  the  contract  of  shipment  473  ;  Bissel  v.  Campbell.  54  N.  Y.  353 ; 
was  made  with  reference  to  such  cus-  Strong  ti.  Grand  Trunk  R.  Co.,  15 
tom  or  usage,  and  that  the  railroad  Mich,  206;  93  Am.  Dec.  184. 
company  was  bound  to  deliver  the  cars  In  Walsh  v.  Homer,  10  Mo.  6;  4; 
at  the  usual  place.  Am.  Dec.  343,  it  was  held  that  evidence 
In  Fisher  v.  Geddes,  15  La.  Ann.  14,  that  it  was  the  usage  of  the  carrying 
ft  was  held  that  where  it  is  the  custom  trade  for  one  boat  on  a  voyage  to  stop 
of  common  carriers  to  allow  the  bag-  and  aid  another  boat  in  distress.  Is  com- 
gage  of  passengers  to  l>e  taken  in  charge  petent  to  show  that  such  is  not  a  devla- 
by  servants  In  their  employ,  to  be  de-  tion  so  as  to  make  the  owners  liable 
Ifvered  by  them  at  a  certain  place  and  tor  a  loss. 

in  a  certain  manner,  they  will  be  liable  In  Lowry  v.  Russell,  8  Pick.  (Mass.) 
for  the  loss  of  the  baggage  arising  from  360,  It  was  held  that  by  a  bill  of  lading 
the  neglect  of  their  employees  to  make  expressing  that  goods  are  to  be  carried 
the  delivery  according  to  custom.  from  one  port  to  another,  a  direct  voy- 
In  Andrews  v.  Roach,  3  Ala.  590 ;  37  age  is  frima  facie  intended ;  but  this 
Am.  Dec.  718,  it  was  held  that  although  presumption  may  be  controlled  by  a 
a  bill  of  lading  of  cotton,  to  be  carried  usage  to  stop  at  intermediate  ports. 
by  river,  slates  the  price  at  which  It  is  "•  The  bill  of  lading,  like  other  contracU, 
to  tie  transported,  the  carrier  Is  not  is  to  be  construed  according  to  the  In- 
precluded  from  showing  the  existence  tention  of  the  parties.  Usage  of  trade 
of  a  custom  on  the  river  to  charge  is  always  presumed  to  be  within  the 
lighterage  in  addition  to  the  freight,  knowledge  of  the  parties,  and  these 
whenever  the  tide  is  so  low  throughout  contracts  are  supposed  to  be  made  with 
the  season  as  to  prevent  cotton  boats  reference  to  it.  There  is  nothing  in 
from  passing  shoals.  the  evidence  in  the  present  case,  con- 
In  Hooper  v.  Chicaeo,  etc.,  R.  Co.,  tradlcEing  the  express  terms  of  the  bill 
37  Wis.  81 ;  9  Am.  Rep,  437,  It  was  of  lading,  which  are  that  the  goods 
held  that  where  a  bill  of  lading  recited  shall  be  carried  from  New  York  to 
that  certain  cot  Ion  was  shipped  on  a  Georgetown,  A  direct  voyage  is /ri'mo 
specified  steamboat,  it  was  ruled  ad-  focie  intended,  but  this  may  be  con- 
missibleto  show  that,  by  the  custom  of  trolled  by  usage." 

the  river,  when  the  river  was  low,  1,  ITsa«ea  Betwean  Emplorer  kud  Bm- 
barges  were  carried  in  tow,  and  freight  ployae. — In  Grant  v.  Maddox,  15  M.  & 
stored,  at  the  option  of  the  carrier,  on  W.  737,  by  a  written  contract,  the  plain- 
either  the  boat  or  the  barge.  tiff,  an  actress,  agreed  to  perform  at  the 
In  McClure  v.  Coi,  3a  Ala,  617,  It  defendant's  theater,  and  the  defendant 
wag  held  that  where  a  railroad  company  agreed  to  engage  her  for  three  years, 
received  goods  addressed  to  a  point  be-  and   pay  her  a  salary  per  week.     The 

J'ond   its   terminus,  and   gave  a  bill  of  court  allowed  the  unilorm  usage  of  the 

ading   for  the   transportation   of   the  theatrical  profession  to  be  shown,  by 
37  C.  of  L.— 53                           817 
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Vrngm  to  ExpMn       USAGES  AND  CUSTOMS. 

include  usages  to  show  that  in  a  contract  at  a  yearly  salary,  the 
employer  may  dismiss  the  employee  at  a  month's  notice  ;  *  that 
in  an  agreement  for  a  year,  the  employee  is  not  expected  to  work 
continuously,  but  is  entitled  to  certain  intervals  (or  rest  and  holi- 

which  the  plaintiff  was  to  be  paid  only  before  the  en<l  of  the  year,  gave  him  a 
during  the  theatrical  season,  i.  e.  month's  notice  lo  quit.  For  this  dis- 
duHng  the  time  while  the  theater  was  tnlesal,  he  brought  an  action.  On  the 
open  for  performance,  in  each  of  those  trial,  the  defendants  called  several  wit- 
jears.  "  You  hav«  no  right  to  qualify  nesses  to  prove  a  custom  in  Che  trade 
or  alter  the  eflect  of  a  written  contract,  to  dismiss  at  a  month's  notice,  though 
but  it  is  perfectly  campetent  to  qualify  the  engagement  was  at  ■  yearly  salary, 
or  alter  the  meaning  of  the  words  Crowder.  J.,  said:  "It  seems  to  have 
which  apparently  form  the  written  been  established  thai  there  was  a  gen- 
contract,  and  to  Insert  the  true  words  eral  custom  in  the  trade  that  a  yearly 
which  the  parties  intended  to  use.  hiring  might  be  put  an  end  to  by  either 
That  is  not  to  alter  the  contract,  but  party  upon  a  month's  notice.  It  is  in- 
to show  what  the  contract  Is.  Wher-  slated  on  the  part  of  the  plaintiff  that, 
ever  the  words  used  have,  by  usage  or  assuming  such  a  custom  to  exist,  the 
local  custom,  ■  peculiar  meaning,  that  special  terms  of  this  agreement  exclude 
meaning  may  be  shown  bj  parol  evi-  the  application  of  it  to  this  case.  It 
dence.  The  evidence  was  admitted  seems  to  me  that  there  is  no  founda- 
only  tor  the  purpose  of  explaining  the  tion  for  that  ar^ment.  The  first  part 
meaning  of  the  words  used  in  the  con-  of  the  contract  amounts  simply  lo  an 
tract.  It  le  clear  that  this  may  be  engagement  on  the  part  of  the  plaintiff 
done  with  respect  to  foreign  words  or  to  serve  the  defendants  as  agent,  at  the 
scientific  expressions;  and  I  thinlt  the  salary  of  £1^0  per  annum;  then  fol- 
same  is  true  of  a  c^se  where  the  words  lows  a  proviso  that  If  'at  the  end  of 
of  the  contract  have  reference  to  a  the  year  the  said  I.  &  Co.  (the  defend- 
particular  profession."  ants)  iind  the  said  P.  (the  plaintiff)  has 
In  Gleason  v.  Walsh,  43  Me.  397,  It  done  sufficient  business  to  juMify  them 
was  held  that  when  men  are  hired,  fn  recompensing  by  making  up  his  sal- 
special  agreement  made  as  lo  ary  to£i8o,  todoso,  belngadonatlonof 


the  time  they  are  to  work,  evidence  of    £30   to  his  present  stipulated  a 
what  usage  In  that  particular  emplov-    of  £150.'     Reading  this  agree 
,  is  proper  for  the     its  construction  Is  for  the  c 


consideration  of  Che  jury.  not  for  the  jury.  It  seems  to  me  to  be 
In  Vaughn  v,  Gardner,  7  B.  Mon.  simply  an  agreement  for  a  yearly  hiring 
(Ky.)  326,  it  vias  held  that  proof  of  the  at  a  yearly  salary,  and  that  there  Is 
customary  duty  of  tHoee  employed  in  nothing  in  the  proviso  to  alter  the 
the  performance  of  any  particular  nature  and  character  of  the  agreement, 
service  at  any  particular  place,  which  The  simple  question  is  whether,  look- 
is  reasonable,  is  legitimate  evidence  ing  at  tlie  custom  proved,  which  is 
In  questions  involving  the  rightful  dis-  general,  there  is  anything  in  the  writ- 
charge  of  such  dutv.  ten  agreement  to  exclude  it.  I  see 
1.  In  Parker  v.  'Ibbetson,  4  C.  B.  N.  nothing  in  it  that  can  have  that  efTect. 
S.  346;  93  E.  C.  L.  345.  the  plaintiff  The  proviso  cannot  exclude  It :  that 
agreed  to  serve  the  defendants  as  agent,  has  no  reference  to  dismissal.  Then,  if 
under  a  written  agreement  as  follows :_  there  Is  nothing  in  the  contract  that  is 
"  P.  engages  to  serve  the  said  I.  &  Co.'  Inconsistent  with  the  application  of  the 
as  agent  or  representative,  at  the  salary  general  custom,  it  is  the  same  as  if  the 
of  £150  per  annum  in  consideration  custom  had  formed  part  of  the  written 
thereof.  Also  provided,  that  at  the  end  agreement.  This  case  must  follow  the 
of  the  year,  If  I.  gc  Co.  find  the  said  P.  ordinary  rule,  that  wherever  a  contract 
has  done  sufficient  business  to  justify  is  made  in  a  particular  trade,  all  cus- 
them  In  recompensing  him  by  making  toms  which  regulate  that  trade  are 
up  his  salary  to  £i3o,  to  do  so,  l>eing  a  tacitly  incot^rated  Into  the  contract, 
donation  of  £30  lo  his  presentsllpulated  unless  by  express  terms  excluded." 
amount  of  £150."  Under  this  agree-  Willes,  I.,  said:  "  The  fact  of  the  plain- 
ment,  the  plaintiff  continued  tn  the  tiff  having  been  engaged  at  a  yearly 
service  of  the  defendants,  receiving  hla  salary,  under  an  agreement  which  hu 
salary  monthly,  when  the  defendants,  been  reduced  Into  writing,  Is  clearly  not 


sasiGoOi^le 


Vmtm  w  bpUn       USAGES  AND  CUSTOMS. 

days ;  *  that  a  day's  work  consists  of  a  certain  number  of  hours ;  • 

and  that  the  employee  is  or  is  not  entitled  to  retain  gratuities 

given  him  by  customers  outside  of  his  wages.* 

enough  to  exclude  the  cubIoid,  which  plalntifT.  a  carpenter,  twelve  shilllogs 
was  proved  to  b«  general,  to  determlDe  per  daj  for  every  man  employed  by 
a  jearly  hiring  by  giving  a  month's  him  kbout  the  work.  The  p'sintiff  in- 
ootice,  just  as  in  the  case  of  domestic  sisted  that  ten  hours'  labor  constituted 
servants,  where,  though  a  general  hlr-  a  day's  work,  and  that  he  was  entitled 
ing  is  presumeil  to  be  a  hiring  for  a  to  charge  one  day  and  a  quarter  for 
year,  the  service  may  nevertheless  be  each  natural  day  during  which  the  men 
put  an  end  to  at  any  time  by  a  month's  worked  twelve  hours  and  a  half;  and 
notice.  The  question  is,  whether  the  he  oBered  evidence  of  a  custom  among 
application  of  that  general  custom  to  carpenters  to  that  effect  which  the 
the  particular  case,  Is  excluded  by  the  court  admitted.  "  The  usage  or  cus- 
concluding  words  of  the  agreement,  torn  did  not  go  to  vary  the  contract. 
which  provide  that,  at  the  end  of  the  It  went  to  explain  and  ascertain  the  in- 
year,  if  the  employer  is  sallsHed  with  tention  of  the  parties  in  relation  to  a 
the  amount  of  business  done,  he  will  matter  upon  which  the  contract  was 
make  an  addition  of  £30  to  the  stlpu-  silent.  Evidence  often  serves  to  explain 
latcd  salary.  Would  that  proviso  be  or  give  the  true  meaning  of  some  word 
Inconsistent  with  the  agreement  going  or  phrase  of  doubtlul  Import,  or  which 
on  to  say  that  the  master  should  be  may  be  understood  In  more  than  one 
sUll  at  liberty,  if  so  minded,  to  dismiss  sense,  according  to  the  subject. matter 
the  servant  at  any  time  during  the  year,  to  which  It  is  applied.  Now  here,  the 
upon  giving  him  a  month's  notice  P  plaintiff  was  to  be  paid  for  his  work- 
Clearly  not.  The  custom,  being  proved,  men  at  the  rate  o(  twelve  shllllnga  per 
becomes  part  and  parcel  of  the  con-  day;  but  the  parties  have  not  told  us 
tracl."  Byles,  J,,  said  :  "  In  cases  of  this  by  their  contract  what  they  raeanl  bv  a 
nature  two  questions  generally  arise  day's  work.  It  lias  not  been  pretended 
— the  one,  a  question  of  law  :  Whether  that  it  necessarily  means  the  labor  of 
the  terms  of  the  agreement  may  admit,  twenty-four  hours.  How  much  then 
or  must  necessarily  exclude  the  cus-  does  it  mean?  Evidence  of  the  usage 
torn ;  the  other,  one  of  fact  :  Whether,  or  custom  was  let  In  to  answer  that 
if  the  agreement  may  admit  the  custom,  question.  And  when  we  find  a  unl- 
the  custom  extends  to  the  particular  versal  usage  In  this  business  to  call  ten 
agreement."  hours'  labor  a  daj^'s  work,  we  have  ar- 

1.  In  Reg.  V.  Inhabitants  of  Stoke-  rived  at  the  true  meaning  of  the  word 
upon-Trent,  5  Q.  B.  303 ;  48  E.  C.  L.  day,  as  used  in  this  contract." 
301,  the  court  held  that  when,  by  writ-  >.  In  Jonsson'v.  Thompson,  97  N. 
ten  contract,  a  workman  engages  to  Y.  642,  which  was  an  action  against  a 
work  at  a  particular  trade  for  a  year,  hotel  keeperto  recoveran  allegedagreed 
parol  evidence  may  be  given  that,  by  compensation  for  services  as  hostler,  the 
the  custom  of  the  trade,  the  workman  defeodant  claimed  to  set  off  moneys  re- 
ts entitled  to  certain  holidays  in  the  ceived  by  the  plaintiff  as  gratuities  or 
course  of  the  year;  "as  the  contract  Is  "scale  moneys,"  and  offered  to  show 
in  general  terms  and  does  not  specify  that  it  was  the  universal  custom  at 
the  particular  times  of  service,  such  hotels  to  consider  scale  money  as  part 
evidence  explains  and  does  not  contra-  of  the  compensation  of  the  hostlers, 
diet  the  written  contract.  If  the  con-  The  testimony  offered  tended  to  prove 
tract  had  been  to  serve  day  by  day,  the  a  general  usage  to  that  effect,  and  If 
evidence  of  custom  with  respect  to  hoi-  such  a  usage  existed,  the  parties  may 
idays  would  have  contradicted  the  con-  be  presumed  to  have  contracted  with 
tract.  But  it  was  in  general  terms,  reference  to  it.  The  court  said  :  "  Even 
specifying  merely  the  commencement  If  the  referee  was  justified  in  Rnding 
and  the  determination  of  the  term  ot  from  the  evidence  that  the  amount  of 
service.  The  evidence  was  therefore  theplaintiff'swageswasfixed  by  agree- 
not  Inconsistent  with  the  contract."  ment  at  fio  per  month,  this  would  not 

9.  In  Hlnton   v.  Locke,  5    Hill  (N.  be  inconsistent  with  a  usage,  if  such  a 

Y.)  437,  an  action  to  recover  for  work  general   usage  existed,   that  the   scale 

and  labor  done  for  the  defendant,  it  ap-  money  received  by  him  was  to  be  con- 

peared  that  he  had  promised  to  pay  the  sidered  a  part  of  his  wages." 
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Usages  are  frequently  admitted  to  explain  what  are  the  proper 
duties  of  the  employee's  position,  and  to  show  whether  or  not  he 
is  bound  to  do  various  items  of  work.  By  this  means  the  duties 
of  salesmen,  mechanics,  and  others  have  been  judicially  ascer- 
tained.* 

7.  TTiagea  in  Contraota  for  BeTrioes  or  Labor. — Contracts  for  serv- 
ices and  labor  have  been  prolific  of  controversies  requiring  proof 
of  usage  for  their  determination.  Especially  has  this  been  the 
case  in  building  contracts,  into  which  mechanics  and  others  have 
sought  to  incorporate  the  usages  of  their  trades.  Thus,  contracts 
providing  for  the  building  of  house  walls  may  be  at  so  much  per 
square  yard,  and  when  a  dispute  arises  between  the  parties,  the 
question  is,  how  are  the  square  yards  to  be  computed  in  respect 
to  windows,  doors,  cornices,  rounded  surfaces,  and  the  like.  In 
such  cases  the  courts  generally  have  held  that  the  usages  of  the 
trade  are  admissible  to  determine  the  proper  method  of  measure- 
ment. Other  cases  relate  to  the  manner  of  ascertaining  the 
amount  of  materials  used  in  erecting  a  house,  such  as  the  number 
of  bricks  in  a  wall ;  the  ownership  of  refuse  or  old  material ;  the 
compensation  to  be  paid,  etc.^ 

1.  In  Brown  v.  Baldwin  (C.  PI.),  13  of  the  wall,  without  deducting  for  cor- 

N.  Y.  Supp.  893,  it  was  held  that  evi-  nices,basebi>ards,ordoor8andvTindow«. 

dence  to  show  that  an  agreement  In  Proof   that    this    was    the   customai7 

writing  "  to   serve  as  traveling  sales-  method  among  plasterers  In  measuring 

man"  imposes  upon  the  sftlesman,  ac-  work  was  allowed.     "The  contract  be- 

cording  to  the  usageB  and  customs  of  tween  the  parties  was  in  writing.     Bi 

trade,  the  dutj  of  making  up  samples  it  the  plaintiffs  were  to  furnish  the  ma- 

necessarj  for  his  business,  Is  admissible  terlal  lor  the  plastering  work  of  the  de- 

in  an  action  for  breach  of  such  con-  fendant's  house,  and  to  do  the  work  of 

tract    Thecourt  said  that  by  the  con-  layine   it  on.     The  defendant  was  to 

tract  the  respondent  was  to  serve  as  pay  them  for  the  work  and  material  a 

traveling  salesman,  "  but  what  were  his  price  per  square  yard.     Of  course,  the 

duties  as  such  was  not  defined,  nor  does  total  of  the  compensation  was  to  be  got 

the  law  determine   rtiem.     Parol  evi-  at    by    measurement.     But   when   the 

dence  of  trade  usage  ascertaining  those  parties  came  Co  determine  how  man* 

duties  was,  therefore,  in  no  sense  con-  square  yards  there  were,  they  differed, 

tradictoiy  of  or  inconsletent  with   the  The   query   was,   the  square  yards  of 

terms  ol'^the   written   instrument,   but  what?     Of  the  plaster  actually  laid  on, 

tended  only   to  show  the  full  meaning  or  of  the  whole  side  of  the  house,  call- 

and  effect  of  the  words  'traveling  sales-  ing  it  solid,  with  no  allowance  for  the 

man.'"  Other  cases  of  similar  character  openings  by  windows  or  doors?    .    .    . 

are  Hagan  v.  Domestic  Sewing  Mach.  How  shall  the  number  of  the  square 

Co.  9   Hun    (N.    Y.)    73;    Hosley    v.  yards  of  the  work  done  be  ascertained, 

Black,  j8  N.  Y.  438;  Sweet  ».   Lea,  3  is  not  so  determinately  reached  by  the 

M.  &  G.  452;  PHcei'.  Mouat,  II   C.   B.  language  of   the   contract   as  that  the 

N.  8.  509;  103  E.  C.  L.  50S;  Mumford  law  can  say  there  was  but  one  method 

V.  Gething,  7  C.  B.  N.  S.  305 ;  97  E.  C.  In  the  minds  of  the  parties,  and  this  u 

L.  303 ;  Collyer  v.  Collins,  17  Abb.  Pr.  it.     .     .    .     The  usaee  U  not  designed 

(N.   Y.   Supreme   Ct.)  467;  Baron  v.  to  obtain  payment  for  material  never 

Flacide,  7  La.  Ann.  aig.  furnished.     It  is  a  method  devised  lor 

S.  ]n  Walls  I'.  Bailey,  49  N.  Y.  464 ;  more  conveniently  and  readily  a«cer- 

10  Am.  Rep.  407,   the   plaintiffs   con-  taining  the  quantum  of  compensation 

tracted,  in  writing,  to  furnish  the  ma-  for  what  work  has  been  done  In  fact, 

terials  to  do  certain  plastering  for  the  and  what  material  has  been  in  fact  fur> 

defendant,  at  so  much  per  square  fooL  nished.     It  is  agreeable  with  camrooD 

They  charged  him  for  the  full  surface  sense  that   it  is  more  difficult,  Asking 
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more  sldll  and  care,  requiring  more  cubic  feet  in  the  wall,  and  then  mulU- 
tinic,  to  plaster  about  the  frames  of  plying  that  number  hj  eigbteen,  as  the 
doors  and  windows  and  along  the  edges  number  of  bricks  of  average  size  needed 
of  baseboards  and  cornices  than  over  to  make  ■  cubic  foot,  "The  contract 
the  plain,  uninterrupted  surface  of  wall  was  that  Ihe  building  was  to  be  erected 
and  ceiling.  The  more,  then,  of  Buch  of  brick  at  $2.40  per  thousand,  'wall 
openings  or  obstacles,  the  more.  In  pro-  count,  solid  measure,'  and  It  must  be 
portion  to  the  space  of  plaster  actuslljr  that  something  was  meant  bj  the  term 
laid  on,  should  be  the  compensation,  used.  The  defendant  sajs  that  no  such 
And  it  matters  not,  in  law  or  in  reason,  contract  as  Is  alleged  'by  the  plaintitT 
how  the  amount  of  that  greater  com-  was  made,  and  that  he  knew  nothing  of 
pensation  Is  arrived  at;  whether  bj  a  anj  such  rule  for  counting  bricks  aa  was 
minute  and  precise  calculation  of  part  alleged  ;  but  if  the  terms  of  the  con- 
plain  and  of  part  broken  space,  at  a  tract  were  as  alleged  \>y  the  plaintiff,  ft 
greater  price  for  the  square  jard  of  was  the  misfortune  of  the  defendant  to 
space  actually  covered,  or  bj  an  as-  have  agreed  to  pay  ti.40  per  thousand, 
lumplion  that  the  whole  surface  worked  'wall  count,  solid  measure,'  in  Ignor- 
npon  is  plain,  and  then  payment  be  ance  of  the  meaning,  and  the  only 
made  for  it  at  a  less  price  per  square  meaning,  as  appears  from  the  testi- 
y  ard  thereof.  The  aim  which  the  mony,  conveyed  by  the  teims  used  in 
usage  takes  is  at  a  compensation  which  making  the  contract,  and  without  In- 
shall  be  just  to  employer  and  em-  forming  himself  of  the  fact  that  thej 
ployed.  The  mode  of  reaching  it  pro-  had  at  least,  one  meaning." 
posed  by  the  usage  does  not  infringe  In  Graham  v.  Trimmer,  6  Kan.  331, 
upon  any  principle  of  law,  for  it  Is  but  where  the  subject  of  controversy  In  a 
a  mode.  suit  was,  among  other  things,  the 
In  Ford  v.  Tirrell,  9  Gray  (Mass.)  amount,  in  yards,  of  a  certain  job  of 
401  ;  69  Am.  Dec.  197,  which  was  an  plastering,  it  was  held  that  it  was  not 
action  on  an  agreement  to  build  an  oc-  error  for  the  court  to  permit  evidence 
tagonal  cellar  wall  at  a  certain  price  by  to  be  given  as  tending  to  show  the 
the  foot,  evidence  of  the  usage  of  meaa-  proper  and  customary  method  of  meas- 
uring the  angles  of  such  walls,  and  of  uring  and  ascertaining  the  amount  of 
the  proper  mode  of  measuring  the  an-  such  work. 

gles  of  rectangular  walls,  was  held  ad-  In  Fitzimmons  r.  Academy  ofChrls- 
missiblc.  "Themeaningofthe language  tian  Brothers,  81  Mo.  37,  contractors 
used  by  the  parties  in  their  agreement  undertook  to  do  the  masonry  of  a  build- 
being,  in  reference  to  the  compensa-  ingaccordingloplans  andspecificatioiiB 
tion  to  be  paid  for  the  work  which  for  the  same,  tor  the  sum  of  $3,  In  ad- 
was  to  be  done,  equivocal  and  obscure,  dition  to  the  price  of  rock,  per  perch, 
it  was  certainly  competent  for  the  the  evidence  showed  a  custom  prevail- 
plaintiff  to  Introduce  proof  of  usage,  in  ing.  in  ascertaining  how  much  masonry 
order  to  interpret  the  meaning  of  the  had  been  completed  bo  as  to  pay  Ihe 
language  and  ascertain  the  extent  of  demand  of  a  mason  for  laying  rock 
the  contract.  '  The  true  office  of  us-  In  a  wall,  to  count  corners  tvirlce, 
ages  of  trade,'  says  Mr.  Green  leaf,  '  is  each  corner  constituting  a  part  of 
to  Interpret  the  otherwlee  indetermi-  two  intersecting  walla,  also  all  open- 
nate  intention  of  the  parties  ;  and  to  fix  Ings  for  doors  and  windows  as  (f  they 
and  explain  the  meaning  of  words  and  were  solid  matter.  It  was  held  that 
expressions  of  doubtful  or  various  the  contractors  were  entitled,  under 
senses.'  The  evidence  In  relation  to  a  their  contract,  to  a  measurement  In  ac- 
general  usage  to  make  an  allowance  to  cordance  with  the  said  custom, 
the  extent  claimed  by  the  plaintiff  in  In  Johnsons.  DePeyster,  50  N.  Y. 
the  admeasurement  of  octagonal  walls  666,  which  was  an  action  upon  a  build- 
beyond  the  mere  Inner  surface  of  them,  Ing  contract,  evidence  of  usage,  as  to 
on  nccountof  necessary  additionalwork  measurements  in  the  locality  where  the 
at  the  angles,  was,  we  think,  very  prop-  building  was  built,  was  held  competent, 
erly  admitted."  and  the  usage  became  part  of  the  con- 
In  Long  V.  Davidson,  loi  N.  Car.  tract. 
170,  however,  the  court  held  that  the  In  Smythe  v.  Parsons,  37  Kan.  79,  it 
terms  used  were  terms  of  art,  and  was  held  that  parties  lo  a  contract  are 
meant  amongst  contractors,  builders  presumed  to  contract  with  reference  to 
and  others,  that  the  count  was  to  be  a  uniform  and  well-settled  custom  or 
made  by  ascertaining  the  number  of  usagepertainlng  to  the  matters  concern- 
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ing   which     the^    make  the    contract,  waite   of  filling  them  Intc  the   wall? 

where  such  custom  or  usatce  is  not  in  Some   fair  measurement   of  the   wall 

opposition  to  well-aettled   principles  or  would  seem  to  be   a  more   reasonable 

law  nor  unreasonable ;  and  therefore  it  method.     And  we  cannot  sav  that  this 

IB  held,  in  an  action  upon  a  building  method  was  not  a  fair  one.     It  sllghtlj 

ntract,  that  the  trial  court  did  not  err  Increased  the  estimated    number  of 

In   permitting  testimony   to  be   Intro-  bricks  in   the  wall,  it  is  true,  bv  mak- 

duced  tending  to  prove  a  general  cus-  ing  small  additions  for  extra  work,  and 

tom  at  Wichita,  with  reference  to  the  extra  waste  of  bricks  at  the  angles  and 

method  of  ascertaining  the  number  of  openings;  and  the  rule  of  measurement 

bricks  in  a  wall,  the   contract  having  adopted   fixes   upon   an   arbltrarj  and 

■'   ""  '  '""         ■"  uniform    dimension    for    the    average 
size   of  the    brick,  which    maj    vary 

in  the' wall  should  be  ascertained.  slightly,  but  cannot  vary  very  much, 

In  Hugg  V.  Shank  (Supreme  Ct.),  4  from  their  true  average  size.     All  this 

N.  Y.  Supp.  919,  it  was  held,  in  an  ac-  seems  to  t>e  reasonable." 

Hon  for  the  foreclosure  of  a  mechanic's  In    Hewett   v.  John  Week  Lumber 

Hen,  that  where  the  point  in  controversy  Co^   77   Wis,  548,  it  was   held  that  a 

is  as  to  whether  the  ceilings  were  as  high  usage  by  saw-mill  owners  to  retain  the 

as   required   by  the  specifications,  the  slabs   01   logs   which   they   have  ccn- 

Question  asked  a  witness, "  In  measuring  tracted  to  saw,  in  addition  to  the  com- 
>r  a  nine-foot  ceiling  from  what  points  pension  fixed  in  the  contract,  may  be 
do  you  measure  ?  "  does  not  call  for  a  proved  in  an  action  by  the  mill-owners 
matter  of  opinion,  but  for  a  custom  or  for  the  breach  of  such  a  contract.  "The 
rule  of  the  trade.  custom  was,  we  think,  a  proper  and 
In  Bradbury  ti.  Butler,  i  Colo.  App.  lawful  custom,  and  one  which  would 
430,  it  was  held  that  where,  in  an  action  be  likely  to  be  adopted  by  parties  deal- 
to  foreclose  a  mechanic's  lien  on  an  Ir-  ing  in  the  furnishing  of  logs  by  one 
rlgating  ditch,  the  contract  for  the  party,  and  the  manufacture  of  them  by 
construction  of  the  ditch  was  silent  as  another  party,  for  the  reason  that  the 
to  the  basis  of  estimates  of  work  and  slabs  would  be  of  considerable  value  to 
labor,  testimony  of  custom  was  ad-  the  mill-owner,  and  of  little  or  no  value 
misslble.  to  the  man  furnishing  the  logs,  If  re- 
in Lowe  V.  Lehman,  15  Ohio  St.  quired  to  remove  them  from  the  mill. 
179,  the  contract  was  to  furnish  and  The  object  of  proving  the  usage  is  not 
lay  blicks  at  a  certain  price  per  thou-  to  contradict  or  change  the  contract 
sand.  "  The  question  was  as  to  the  made  between  the  parties,  but  to  in- 
proper  mode  of  counting  the  bricks,  terpret  it  to  the  court  and  jury  as  it 
and  evidence  of  a  usage  among  build-  was  understood  by  the  parties  at  the 
ers  to  estimate  by  measurement  of  the  time  it  was  made. 

walls  on  a  uniform  rule  based  on  the  In  Wausau  Boom  Co.  v.  Dunbar,  75 
average  size  of  brick,  making  alight  Wis.  133,  which  was  an  action  to  re- 
additions  for  extra  work  and  wastage,  cover  boomage  charges,  the  defendant 
deducting  openings  in  walls,  but  not  counter-claimed  for  the  failure  to  de- 
for  openings  in  chimneys,  nor  jambs,  liver  some  of  his  It^s  at  his  mill.  The 
was  held  admissible.  The  workman  plaintiff  alleged  that  the  logs  In  ques- 
was  to  furnish  the  brick  and  materials,  tlon  became  misplaced  and  were  passed 
and  lay  them  up  by  the  thousand.  The  below  the  defendant's  mill  without 
contract  contains  no  specifications  of  fault  of  the  plaintiff,  and  that,  In  ac- 
the  dimensions,  shape,  angles,  open-  cordance  with  the  established  custom 
Ings  or  arches  of  the  wall,  or  of  thetize  in  such  cases,  the  logs  were  delivered  to 
of  the  brick.  It  does  not  require  a  other  mills,  which  gave  credit  to  the 
mason  to  know  that  the  value  of  the  defendant  therefor.  It  was  held  that 
work  and  materials  depends  much  upon  evidence  of  such  custom  was  admlesi. 
these,  and  luch  like  conditions,  if  they  ble.  "  Such  evidence.  In  such  a  case, 
are  to  be  paid  for  by  the  numerical  manifestly  tends  to  explain  and  make 
thousand.  Again,  the  brick  are  to  evident  the  understanding  and  intent 
be  furnished  as  well  as  laid  up.  Where  of  the  parties  upon  matters  as  to  which 
and  how  will  you  count  them  numcr-  their  contract  is  silent.  Of  course, 
icallyP  Will  3'ou  count  them  at  the  such  usage,  customs,  and  course  of 
kiln,  on  the  ground,  or  in  the  wall?  dealing  should,  in  the  absenceof  actual 
And  who  will  lose  the  breakage  in  knowledge,  be  so  long  continued,  and 
transportation  and  in  handling,  and  the  so  well  known  and  established,  and  so 
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8.  Tr«^;e«  in  Contiacta  of  lumruioe. — Usages  to  explain  contracts 
of  insurance  are  chiefly  directed  toward  defining  the  meaning  of 
words  used  in  poHcies,  either  by  way  of  limiting  or  extending 
their  scope.  So,  also,  usages  have  been  received  to  explain  the 
established  method  of  conducting  business  in  insured  buildings, 
or  on  board  ship,  and  in  other  cases.' 

9.  Vuget  Between  Landlord  and  Tenant. — In  contracts  between 
landlord  and  tenant  all  the  usages  prevailing  in  the  particular  lo- 
cality are  supposed  to  be  in  the  minds  of  the  parties.  It  is  said 
that  every  demise  is  open  to  explanation  by  the  usage  of  the 

uniformly  acted  upon,  aa  to  raise  a  Vt.  460;  MrerB  v.  Sari,  30  L.  J.  Q^  B. 
presumption  Ihat  it  was  known  to  both  9 ;  7  Jur.  N.  S.  97 ;  Reynolds  v.  Jour- 
contracting  parttet,  and  that  their  con-  dan,  6  Cal.  108 ;  S^monde  v.  Llojd,  6 
tract  was  made  with  reference  to  it."  C.  B.  N.  S.  691 ;  g^  E.  C.  L.  689. 

In  Cooper  V.  Kane,  19  Wend.  (N.  1.  TTaftCM  In  InmramN  Oontraeti. — 
Y.J  336;  31  Am.  Dec.  5:3,  a  contract  In  Allegre  v.  Maryland  Ins.  Co.,  6 
for  the  excavation  of  loti  in  a  city,  so  Har.  &  ].  (Md.)  408;  19  Am.  Dec. 
•■  to  make  them  conform  to  a  certain  536,  It  was  held  that  policies  of  insur- 
plan,  was  ailent  aa  to  whom  should  be-  ance,  charter-parties,  or  instruments  of 
long  the  cand  or  other  material  taken  like  nature,  may  be  explained  by  parol 
therefrom.  A  usage  existed,  toAg  es-  evidence  of  the  usages  of  the  trade  to 
tablished  and  notorious,  that  It  went  to  which  they  relate,  whether  such 
the  excavator,  and  not  to  the  owner  of  usages  regard  the  course'of  the  voyage 
the  lots.  It  was  held  that  evidence  of  or  not.  Parol  evidence  of  usage  ia 
the  usage  was  admissible  to  explain  the  admissible  to  prove  the  meaning  of 
contract  of  the  parlies.  The  court,  by  the  words  in  a  policy  that  in  case  of 
Nelson,  I,,  said  :  "  I  am  Inclined  to  loss,  the  same  was  to  be  paid  in  nlne^ 
the  opinion  that  the  evidence  of  the,  days  after  proof  and  adjustment 
custom  in  respect  to  contracts  like  the  thereof- 
one  out  of  which  this  action  has  arisen,  In  Crocker  v.  People's  Mut  F,  Ids. 
by  war  of  explaining  it,  and  which  was  Co.,  8  Cush.  (Mass.)  79,  it  was  held 
offered  by  the  defendant  for  that  pur-  that  a  policy  of  insurance  on  a 
pose,  was  admissible.  It  did  not  go  to  "  machine  shop,  a  watchman  kept  on 
vary  any  express  or  necessarily  im-  the  premises,"  does  not  require  a 
plied  stipulationa  between  the  parties  watchman  to  be  kept  there  constantly, 
therein  contained,  but  rather  to  ettab-  hut  only  at  such  tlme«  as  men  of  or^ 
lish  what  amounted  to  a  complete  per-  dinary  care  and  skill,  in  like  business, 
formance  agreeabiy  to  the  presumed  un-  keep  a  watchman  on  their  premises; 
derstanding  of  the  parties.  .  .  .  Now,  and  in  an  fiction  on  such  a  policy,  evi- 
Inthiscase,  there  is  simply  an  agreement  dence  of  the  usage,  in  this  respect,  of 
to  excavate  the  earth  in  a  certain  street,  similar  establishments,  is  admissible 
and  to  make  the  necessary  embankment,  to  explain  the  meaning  of  the  terms- 
according  to  a  map  of  the  corporation,  In  Mooney  v.  Howard  Ins.  Co.,  138 
for  H  given  compensation.  Nothing  Is  Mass.  375;  51  Am.  Rep.  377,  which 
said  about  the  surplus  earth ;  where  It  was  an  action  upon  a  policy  of  insur- 
is  to  be  laid,  or  what  is  to  be  done  with  ance  against  loss  by  fire  on  a  junk- 
it.  Would  it  be  a  workmanlike  exe-  dealer's  stock  of  "ragE"  and  "old 
cutlon  of  the  contract  to  pile  it  upon  metals,"  it  was  held  that  evidence  was 
the  adjacent  bank  or  may  the  con-  admissible  to  show  that,  by  a  usage  of 
tractor  dispose  of  it  as  he  sees  fit,  and  the  trade,  the  terms  quoted  had  ac- 
as  most  convenient  and  profitable  to  quired  a  broader  signification  than  be- 
himself }  It  appears  to  me  the  solu-  longed  to  those  words  as  commonly 
tton  of  these  questions  may  very  well  used.  The  plaintiff  was  permitted  to 
be  referred  to  common  usage  in  such  prove  a  custom  in  the  junk  trade  to 
cases.  If  any  exist."  include   under    the    term   "rags"   all 

Other   cases   upon   this   subject   are  articles   used   in   the   manufacture    of 

Jordan  v.  Meredith,  3  Yeates  (?a. )  3:8 ;  paper,    and     under     the     term    "  old 

9  Am.  Dec. 373;  Pittsburg  v.  O'Neill,  metals"  various  articles,   such   as  old 

I  Pa.  St.  343;  Martin  v.  Thrasher,  40  rubber  and  old  glass.    The  court  said  : 
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place  where  the  land  lies,  and  that  it  would  be  very  inconvenient 
if  it  were  otherwise.  The  cases  relate  to  the  removal  of  fixtures, 
the  cultivation  of  the  soil,  the  apportionment  of  expenses,  the 
hours  for  quitting  the  premises,  and  other  matters.* 

10.  Uti^ea  in  MRritime  Contraott. — In  maritime  contracts  usages 
have  explained  questions  in  relation  to  the  departure  which  will 

"  Knowledge  bj  an  insurer  of  a  usage  in     increased  by  taking  the  cotton  on  deck. 


s  used  in  a  pollcj  of  insurance  terial,  but  we  cannot  perceive  t. 

upon     articles    designated     bj    those  was  altogether  irrelevant." 
terms,  maj  be  inferred  from   the  uni-         Other  cases   in  which  usages   have 

versalitj  and     long   existence  of    the  been  admitted  to  explain  policiesofin- 

UBBge."  surance   are  Franklin   F,   Ins.  Co.   ' 


InAIIegrev,  Maryland  Ins.   Co.,  3     Brock,  57  Pa.  St.  74;  New  York   Belt- 
"'■■  "-  (.  (Md.)  136;    10  Am.  Dec,  454,     ing,  etc.,  Co.  v.  Washington   Fire   Ins. 
said  that  the  word  "  cargo,'*  in     Co.,  10  Bosw.  (N.  Y.)  4^8 ;   White  v. 


an  order  for  Insurance,  does  not,  ordl-  Mutual  F.  Ins.  Co.,  8  Gray  <Mat  . 
narilf,  cover  live  stock;  but  If  livestock  566;  Houghton  v.  Manufacturers' 
constitutes  the  onlj  article  of  ezporta-  F.  Ins.  Co.,  8  MeL  (Mass.)  114; 
tlon  from  the  port  from  which  the  Percival  w.  Maine  Mut^  etc.,  Ins.  Co., 
vessel  carrying  the  insured  propertr  31  Me.  342 ;  Webb  v.  National  F.  Ins. 
is  to  sail,  to  the  port  to  which  she  is  Co.,  1  Sandf.  (N.  Y.)  497;  Mead  i'. 
destined;  or  if,  according  to  the  mer-  Northwestern  Ins.  Co.,  7  N,  Y.  530; 
cantile  usage  of  the  place  of  effecting  Fowler  u.  .£tna  F.  Ins.  Co.,  7  Wend, 
the  insurance,  the  word  "cargo"  isun-  (N,  Y.)  270;  Babcock  v.  Montgomery 
derstood  to  cover  live  stock,  then  an  County  Mut.  Ins.  Co.,  6  Barb.  (N.  Y.> 
Insurance  under  that  general  denomi-  637  ;  4  N.  Y.  326  ;  Whitmarsh  v.  Con- 
nation,  will  cover  live  stock.  way  F.  Ins.  Co.,  16  Gray  (Mass.)  3^; 
In  Boice  ri.  Thames,  etc.,  Marine  Ins.  .77  Am.  Dec.  414;  Sims  v.  State  Ins, 
Co.,  38  Hun  <N.  Y.)  346,  evidence  was  Co,  47  Mo.  54;  4  Am.  Rep.  311; 
received,  against  theobjectlon  and  ex-  Daniels  v.  Hudson  River  F.  Ins.  Co., 
ception  of  the  defendant,  tending  to  13  Cush. (Mass.)  416;  59  Am.  Dec. 191; 
show  that  the  plalntiS  was  accustomed  Steyer  v.  Dwyer,  31  Iowa  ao  ;  Mobile 
to  load  on  deck;  that  this  was  the  cus-  Marine,  etc.,  Ins.  Co.  v.  McMillan,  17 
tomary  mode  of  loading,  and  that  the  Ala.  77;  Fay  v.  Alliance  Ins.  Co.,  16 
defendant's  agents  knew  this  to  be  so,  Grav  (Mass.)  4115;  Maltan  v.  May,  13 
It  was  held  thai,  as  the  evidence  was  M.  &  W.  511 ;  Robertson  v.  Clarke,  i 
not  intended  to  explain  or  modify  any  Bing.  44^;  8  E.  C.  L.  ,i;87;  Robertson  v. 


terms  actually  written  in  a  policy,  but  Money,  K.  &  M.  7j  ;  Gracie  f.  Marine 
>nly  to  show  what  must  haye  been  the  Ins,  Co.,  8  Cranch  (U.  S.)  75;  Cobb  i-. 
inderstanding  of  (he  plaintiff  and  the     Lime  Rock  F.,  etc.,  Ins.  Co„  58  Me.  326; 


agents  when  the  verbal  agreement  was  Uhde  v.  Walters,  ]  Camp.   15;   Moxon 

made.  It  was  admissible.  v,  Atkins,  3  Camp,  200. 

In  Lapham  v.  Attas  Ins.  Co.,34  Pick.  This  subject  is  considered  at  some 
(Mass.)  T,  it  was  held  that  a  general  length  In  Marine  Insuranck,vo1.  14, 
usage  for  the  samespecieaof  vessels,  in  pp.  329  tt  seq.,  rendering  unnecessary 
various  kinds  of  navigation  and  in  dif-  anything  further  in  this  article, 
ferent  seasons  of  the  year,  to  carry  deck  1.  TTmcm  BetWMn  Landlord  and  Tan- 
loads,  wascompetent  evidence,  in  con-  ant,— In  Van  Nessc.  Pacard,  3  Pet.(U. 
nection  with  the  opinions  of  nautical  S.)  137,  the  question  was  as  to  the  val- 
witnesses,  to  show  that  in  fact  the  risk  tdity  of  a  custom  in  the  city  of  Wash- 
was  not  increased  by  carrying  the  cot-  ington,  authoriiJng  a  tenant  to  remove 
ton  on  deck.  "  The  usage  was  not  ad-  any  building,  which  he  might  erect 
mitted  in  evidence  for  the  purpose  of  upon  rented  premises,  provided  he  did 
ejving  a  construction  to  the  contract,  it  before  the  expiration  of  the  term. 
In  that  view  it  would  have  been  com-  The  court,  by  Story,  J,  said  :  "  Every 
peteni,  if  the  contract  had  been  in  ref-  demise  between  landlord  and  tenant  In 
erence  to  it.  But  it  was  introduced  respect  to  matters  In  which  the  partle* 
merely  as  to  the  question,  whether,  in  are  silent,  may  be  fairly  open  to  ex- 
point  of  fact,  the  risk  was  or  was  not  planatlon  by  the  general  usage  and  cus- 
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torn  of  the  counlrj  or  of  the  dittdet  lh«  last  d*j  l»  admliilble  ;  and  the 
where  the  land  lies.  Ever;  penon  ud-  court  suggeated  that  such  custom  would 
der  such  circum stances  is  supposed  to  be  highly  conrenfent.  "  I  do  not  mean 
be  conusant  of  the  custom,  anil  to  con-  to  be  understood  that,  tn  general,  cus- 
Eract  with  a  tacit  reference  to  it."  toms  can  be  valid  which  give  «  con- 
In  Hutton  V.  Warren,  i  M.  &  W,  474,  struction  to  written  (nstrnments ;  that 
Parke,  B.,  said:  "The  relations  be-  is  the  business  of  the  courts;  but  if  un- 
tween  landlord  and  tenant  have  so  der  leases  In  the  usual  form,  from  the 
long  been  regulated  upon  the  aupposl-  first  of  May,  to  the  first  of  May,  It 
tion  that  all  customary  obligations  not  has  been  the  immemDriai  usage  to  in- 
altered  by  the  contract  are  to  remain  terchange  poiiesston  at  twelve  o'clock 
in  force,  that  It  is  too  late  to  pursue  a  at  noon,  it  seems  to  me  unobjection- 
contrary  course ;  and  it  would  be  pro-  able — not  as  a  construction  of  the  in- 
ductive of  much  inconvenience  if  this  strument,  but  as  a  practical  exercise  of 
practice  were  now  to  be  disturbed,  rights  under  it.  The  time  fn  the  tease 
The  common  law,  indeed,  does  so  little  either  includes  or  excludes  the  first  of 
to  prescribe  the  relative  duties  of  land-  Maj;  but  as  the  courts  would  not 
lord  and  tenant,  since  it  leaves  the  lat-  settle  the  point,  the  people  have  taken 
ter  at  liberty  to  pursue  any  course  of  the  medium  and  that  which  Is  the  most 
management  he  pleases,  provided  he  is  convenient,  and,  therefore,  that  which 
notguilty  orwaste,thatltisby  no  means  was  no  doubt  the  true  Intention  of  the 
surprising  that  the  court  should  have  parties.  A  strict  compliance  with  the 
been  favorably  Inclined  to  the  Introduc-  letter  of  the  lease,  whether  It  Includes 
tion  of  those  regulations  in  the  mode  of  or  excludes  the  day,  would  compel 
cultivation,  which  custom  and  usage  those  who  change  tenements  to  move 
have  established  In  each  district  to  be  In  the  night,  or  remain  one  night  in 
the  most  beneficial  to  all  parties."  And  the  street.  Such  an  absurdity  wa* 
see  Landlord  and  Tenant,  vol.  11,  never  Intended." 

In  Mangum  v,  Farrlngton,  i  Daly 
I'Amory  v.  Melvin,  iiaMass.Sj,  (N.  Y.)  336,  it  was  held  that  a  written 
me  lessees  in  certain  leases  of  property  contract  may  be  interpreted  by  the 
In  Boston  covenanted  that  they  would  local  cuslome  in  reference  to  which  it 
pay  "ail  taxes  and  assessments w ha tso-  was  made,  and  it  Is  error  to  exclude 
ever,  which  may  be  payable  or  assessed  evidence  of  such  customs.  As  between 
In  respect  of  the  premises,  or  any  part  the  lessor  of  a  bulkhead  and  the  lessor 
thereof,  during  said  term."  The  leased  of  the  adjoining  pier,  evidence  of  the 
premises  were  parts  of  a  large  building  custom  of  the  port  is  admissible  to  show 
which  was  leased  to  several  tenants,  how  far  wharfaee  Is  collectible  for  the 
At  the  trial  the  judge  admitted  evi-  use  of  the  bulkhead,  and  to  what  ex- 
dence  of  a  usage  in  Boston,  tn  such  tent  for  the  use  of  the  pier, 
cases,  to  apportion  the  whole  tax  as-  In  Hutton  v.  Warren,  i  M.  &  W.  466, 
sessed  upon  the  building  among  the  a  custom  by  which  the  tenant,  cultivat- 
different  tenants,  according  to  their  re-  Ing  according  to  the  course  of  good 
spectlve  rents.  "  The  covenant  of  each  husbandry,  was  entitled,  on  quitting,  to 
tenant  to  pay  taxes  cannot  be  con-  receive  a  reasonable  allowance  In  re- 
■trued  to  mean  the  taxes  upon  the  spect  to  seed  and  ta[>or  bestowed  on  the 
whole  estate.  From  the  nature  of  tbe  arable  land  in  the  last  year  of  his  ten- 
case  some  mode  of  apportioning  the  ancy,  and  was  bound  to  leave  the  ma- 
whole  tax  must  be  contemplated  by  the  nure  for  the  landlord,  if  he  would  pur- 
parties.  The  usage  to  apportion  it  in  chase  It,  was  held  not  to  be  excluded 
proportion  to  the  rents  paid  by  the  by  a  stipulation  in  the  lease  tliat  he 
tenants  is  a  convenient  and  reasonable  would  consume  three -fourths  of  the  hay 
usage,  and,  in  the  absence  of  any  ex-  and  straw  on  the  farm,  and  spread  the 
press  stipulation  upon  the  subject,  the  manure  arising  therefrom,  and  leave 
parties  must  t>e  deemed  Co  have  con-  such  of  it  as  should  not  be  so  spread  on 
tracted  in  reference  to  it."  the   land,  on  receiving  a  reasonable 

In  Wilcox  V.  Wood,  9  Wend.  (N.  Y.)  price  for  It. 

~  '   ''            -t  said  that  it  seems  that  a  In  Muncey  v.  Dennis,  i  H.  &  N.  a   ' 


'■  ■'„■'; 


& 


of  premises  from  the  first  day  of    a  custom  of  the  country  binding  the  In- 


May  in  one  year  to  the  first  day  of  May  coming  tenant  tc  ,    ^  „      „ 

In  the  succeeding  year,  excludes  the  first  ant  for  straw  left  on  the  farm,  was  held 

day.     But  proofofalocal  custom  that  a  not  to  be  excluded  by  a  provision  in  the 

tease  In  those  terms  expires  at  noon  of  lease  to  the  outgoing   tenant  that  all 
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constitute  a  deviation,  the  payment  of  freight  and  towage,  the 
measurement  of  goods  shipped,  etc' 

straw  should,  during  the  term,  be  con-  and  "durlr^  the  term  to  consume  with 
■umed,  and  the  manure  used  on  the  stock  on  the  farm  all  the  ha;,  straw,  and 
premises.  clover  grown  thereon,  which  manure 
In  Holding  v.  Plgott,  7  Bing.  465 ;  la  shall  l>e  used  on  the  farm,"  and  the 
E.  C.  L,  301,  a  lease  contained  stlpuU-  landlord  agreed  to  let  the  tenant  oc 
tions  limiting  Che  quantity  of  grain  that  cup;  part  of  the  homestead  until  mid- 
should  be  grown  on  the  farm,  and  di-  summer  after  Che  expirationoftheterm, 
rectingthat  the  land  should  be  summer-  if  necessarj,  "  to  end  the  cropping  of 
fallowed,  and  that  the  tenant  should  Che  tenant  grown  on  the  premises."  it 
spend  ail  the  fodder,  hay,  straw,  tur-  was  held  that  the  lease  did  not  exclude 
nips,  etc.,  on  the  premises;  and  held  the  custom  of  thecountry.b;  which  the 
that  the  custom  of  the  country,  which  tenant  having  paid  for  straw  on  his  in- 
would  givethetenanta  rlghttotheawa;  coming,  was  entitled  to  be  paid  for 
going  crop  of  wheat  after  a  crop  of  tur-  straw  on  his  quitting. 
nips,  was  not  excluded,  though  such  crop  1.  Vaacai  In  KarlUine  Oontraots. — In 
had  been  grown  in  violation  of  the  cove-  Brown  v.  Byrne,  3  El.  &  Bl.  703  ;  77  E. 
nant  to  leave  the  land  sommer-tallowed,  C.L.  701;  18  Jur.  700,  the  action  was  for 
The  court  said  these  were  stipulations  freight  claimed  by  a  shipowner  against 
as  to  the  terms  of  holding,  not  as  to  the  the  indorsee  of  a  bill  of  lading  who  had 
terms  of  quitting.  In  reference  to  this  acceptedgoods,theblllof  lading  staling 
caseit  is  said,  In  Clarke's  Brown  on  Us-  "he  (the  indorsee),  paying  freight  for 
ages  and  Customs,  section  51;  "The  themfive-elghthsof  apenny  sterHngper 
agreement  under  which  the  tenant  held  pound,  with  five-pound  per  cent,  pri- 
was  sllenC  altogether  as  to  any  terms  mage  and  average  accustomed."  The 
on  which  the  tenant  should  quit,  and  court  held  that  evidence  was  admissible 
the  clause  of  the  agreement  which  was  that  by  the  custom  of  Liverpool  the  ship- 
inconsistent  with  the  custom  of  the  owner  was  entitled  to  a  deduction  of 
country  was  a  stipulation  confined  ex-  three  months' discount  from  the  freight, 
pressly  to  the  period  of  holding  by  the  though  such  custom  applied  only  to 
tenant,  Itadverted  to  nothing  that  was  goods  coming  from  por^  in  the  south- 
" "  take  place  at  the  end  of  the  tenancy,  em   states   of  America.    "  Here,"  said 


and  spoke  only  of  terms  of  holding  dur-  Coleridge,  J.,  "  the  contract   is  to  pay 

ing  its  continuance.    There  was,  there-  freight  on  delivery,  at  •  certain  rate  per 

fore,nothing  in  such  an  agreement  at  va-  pound.  Is  It  inconsistent  with  this  to  al- 

riance  with  the  application  ofa  custom  lege  that,  by  the  custom,  the  shipowner, 

between  the  landlord  and  tenant  wblch  on   payment,  Is  bound   to  allow  three 

did  not  come  Into  force  until  the  expl-  months'  discount  ?    We  think  not.  The 

ration  of  the  term.     In   that  case,  the  written   contract  expressly  settles  the 

lights  of  the  landlord  and  tenant  were  rate  of  payment.     The  custom  does  not 

governed  by   the  terms  of  the  agree-  set  this  aside;  indeed,  it  adopts  It  as  that 

ment  during  the  tenancy,  and  by  the  upon  which  It  is  to  act,  by  establishing 

terms  of  the  custom  Immediately  after-  a  claim  for  allowance  of  discount  upon 

wards.     It  is  clear  that,  as  the  agree-  freight  to  be  paid  after  that  r«te.     The 

ment  only  referred  to  the  continuance  consignee  undertakes  to  pay  freight  on 

of  the  tenancy,  t>oth   Che  landlord  and  delivery  after  ChaC  rate;  the  shipowner 

tenant  must  have  antictpaled,  not  only  undertakes  to  allow  three  months'  dis- 

an  end  Co  the  holding,  but  must  have  count  on  freight  paid  after  that  rate, 

looked  forward  to  a  time  when  their  The  latter  contract  is  dependent  on  the 

mutual  relations  must  be  regulated  by  former,  but  is  not  repugnant  to  it.     If 

some  other  rule  than  that  contained  In  the  bill  of  lading  had  expressed — or  it 

the  agreement.      As  there  is  nothing  from  the  language  of  it,  the  Intention 

•aid  as  to  the  end,  there  is  the  smbigu-  of  the  parties  could  have  been  collected 

ity  of  silence  which  the  custom  of  the  — thst  the  frelghC,  at  thespeciRed  rates, 

country  can  be  called  upon  to  explain."  should  be  paid  free  from  all  deductions. 

In  Muncey  v.  Dennis,  i  H.  &  N.  316,  customaty  or  otherwise,  then  It  would 

where,  by  the  terms  of  a  farm  lease  for  have  been  repugnant  to  it  to  set  up  the 

seven  years,  expiring  at   Michaelmas,  custom,  and  the  case  would  have  been 

the  tenant  agreed  Co  culcivate  the  land  brought   within   the    restriction   men- 

according  to  the  custom  of  the  country,  tionedal>ove.    .    .    .    But  the  contract 
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11.  UiageB  Betwean  Tendoi  uid  Paichawr. — The  cases  arising  in 
the  relation  of  vendor  and  purchaser  are  numerous  and  interest- 
ing.  In  these  cases  it  is  competent  to  offer  evidence  of  usage, 
not  contradictory  to  the  contract,  to  show  what  the  parties  must 
have  intended  by  their  contracts  of  sale.*     The  cases  disclose  a 

settles  the  rate  of  freight;  whether  or  the  port  of  New  Orleans,  under  the 
not  discount  is  to  be  allowed  on  the  custom  thereof,  prior  to  the  ship's  be- 
pij'ment,  it  leaves  open,  and  to  that  the  ing  towed  back  to  sea.  And  further,  it  is 
custom  applies."  well  settled  that.  In  all  maritime  con- 
In  Hosteller  I;.  Park,  137  U.  S.  30,  a  tracts,  usage  or  custom  is  slwaj'sappll- 
dcTlation  was  defined  to  be  "  a  volun-  cable  and  binding  on  the  parties  to  ex- 
tarj  departure,  without  neceesitj  or  plain  doubtful  and  supplement  incom- 
reasonable  cause,  from  the  regular  and  plete  agreements  and  stipulations, 
usual  course"  of  a  vojage,  in  reference  In  Brown  v.  Hicks,  S  Fed.  Rep.  155, 
to  the  terms  of  a  policj  of  marine  insur-  It  was  held  that  in  the  light  of  Uie  us- 
ance; "but  It  la  no  deviation,  in  re-  ages  of  the  port  of  New  Bedford,  the 
spect  to  such  a  vovage,  to  touch  and  common  contract  to  perform  a  whal- 
sta^  at  a  port  out  ot  Its  course,  if  Euch  Ing  voyage  can  be  terminated  by  either 
departure  is  within  the  usage  of  the  party  for  good  cause;  and  information 
trade.  The  same  doctrine  is  applicable  justifying  a  party  to  such  a  contract  in 
in  the  case  of  a  bill  of  lading,  even  concluding  that  the  voyage  had  failed, 
though  the  usage  be  not  known  to  the  and  could  no  longer  be  prosecuted 
particular  shipper,  it  it  be  established  S4  with  success,  constitutes  a  good  cause, 
a  general  usage.  It  Is  well  settled  that  "  The  contract  should  be  construed  Id 
parties  who  contract  on  a  subject -mat-  the  light  of  the  usages  of  .the  port  of 
ter  concerning  which  known  usages  New  Bedford,  and,  being  so  construed, 
prevail,  Incorporate  such  usages  by  im-  it  provided  for  a  whaling  voyage  to 
plication  into  their  agreements,  if  continue  for  the  term  of  three  years,  or 
nothing  Is  said  to  the  contrary.  Robin-  until  an  earlier  accomplishment  of  its 
son  v.V.  S.,  13  Wall.  (U.S.)366.  The  purpose;  and  in  the  meantime  neither 
contract  in  the  bill  of  lading,  that  the  party  had  the  right,  at  his  own  pleas- 

Soods  are  to  be  delivered  at  New  Or-  ure  and  against  the  will  of  the  other, 

^ans' without  delay,'    is  qualified   by  to  put  an  end  to  the  voyage,  except  for 

the  eiception  of  '  the  dangers  of  navi-  good  cause." 

gallon'  and   'unavoidable    accidents;'  For  other  cases  upon  this  subject  see 

and  if  the  navigation  was  In  Its  course  Roberston   v.  Jackson,  2  C.  B.  411 ;  51 

according  to  the  usage  of  the  trade,  as  E.  C.  L.  411:  Leidemann  r.  Schultz,  14 

is   found   to   be   the   fact,   the  loss   in  C.  B.  38178  E.  C.   L.  38;   Cuthbert  v. 

question  occurred  through  a  danger  of  Gumming,  10  Eich.  S09-,  11  Exch.  405 ; 

navigation.     Western  Transp.   Co.   v.  Russian  Steam  Nav.,  etc^  Co.  v.  Silva, 

Downer,    11   Wall.    (U.  S.)   iig;   The  13  C.  B.  N.  S.  610;  106  E.  C.   L.   609; 

Favorite,  a  Biss.  (U.  S.)  503;  Williams  Birch  v.  Depeysler.  i  Stark.  310:  Bar- 

V.  Grant,    i   Conn.  487  ■  7  Am.  Dec.  ker  v.  Borzone,  48  Md.  474 ;  Phlladel- 

J3S."   A  nd  see  Walsh  !>.  Homer,  10  Mo.  phia,  etc.,  R.  Co.  i>.  Noctham,  3  Ben. 

6;    45  Am.  Dec.  341.  (U.  S.)  i;    Ogden  tJ.  Parsons,  23  How. 

In  Buckle  v.  Knoop,  L.   R.,  2  Exch.  (U.  S.)  167;  Norden    Steamship  Co.  v. 

135,  and   Botlomley  v.  Forbes,  6  Scott  Dempsey,   1   C.  P.   Div.  6c,^;  Phillips 

B16;  sBing.  N.  Cas.  Ill;  35   E.   C.   L,  i-.  Briard,  1  H.  &  N.  31;  Robertaon  i>. 

50,  the  actions  were  for  freight ;  usages  Wait,  8  Exch.  199 ;  Pelsch  1'.  Dickson, 

were    admitted   to    explain    that    the  1  Mason  (U.  S.)  ii;  Gibbon  i>.  Young, 

measurement  of  the  goods,  which  de-  1  J.  B.  Moo.  334;  Hudson  r:  Clement- 

termined   the   amount  of  the   freight,  son,  18  C.  B.  313;  86  E.  C.  L.  313. 

was    to    be  calculated   at  the  port  of  1.  faace*  BatwMii  Snrsr  and  Ballar. 

shipment  rather  than  the  port  of  de-  — In   Haas   v.  Hudmon,   83  Ala.    174, 

livery.  the  contract  required  the  sellers  to  de- 

In  The  Queen   of   the  East,  is  Fed.  liver  the  meat  at  O.     The   court   held 

Rep.  165,  it  was  held  that  payment  for  that  it   necessarily   followed,   if  there 

towage  from  and  to  see,  under  a  con-  was  nothing  to  vary  the  rule,  that  the 

tract  In  which  the  time  for  payment  damage  tor  non-deliverj- was  governed 

for  the  same  is  not  specified,  is  due  in  by  the  price  at  O.     It  was  contended, 
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however,  that  there  was  ■  general  cus-  Intelligible  without  it,  and  laid  "  the 
torn  of  trade  varj'tng  the  rule;  and  usage  whicli  the  plaintiff  offered  to 
that  the  custom  was  so  general,  and  prove  was  not  offered  for  the  purpose 
had  prevailed  so  long,  that  the  parties  -  of  contradicting  the  terms  of  the  writ- 
must  be  presumed  to  have  contracted  ten  contract,  or  appljing  to  it  anj  sjs- 
in  reference  to  It.  Under  this  cuKtom  temof  Interpretation  differentfrom  the 
it  was  claimed  that,  in  cases  like  the  standing  rules  applicable  to  written 
present,  the  price  at  the  point  of  ship-  contracts  generally.  It  was  merely  as 
ment  was  the  measure  of  damages  for  to  the  mode  of  domg  business  in  that 
non-delivery.  "To  avail.  It  must,  particular  trade,  and  to  show  that  cer- 
among  other  things,  have  been  estab-  tain  terms,  hardly  intelligible  in  them- 
lished  and  acted  on  generally,  and  selves,  have  a  recognized  and  well- 
sufficiently  long  to  raise  a  presumption  known  meaning  in  that  special  trade." 
of  its  knowledge.  There  is  no  rule  of  In  Atkinson  v.  Truesdell,  1Z7  N.  Y. 
mere  law  which  forbids  the  making  of  330,  It  was  held  that  a  written  contract 
the  defenae,  offered  as  it  was  in  this  for  the  sale  and  purchase  of  glassware 
case."  "to  be  made  after  September  1st,  and 
In  Belrne  v.  Dord,  3  Sandf.  (N.  Y.)  to  be  taken  by  January  ist,  1883,  terms, 
89,  it  was  held  that  a  general  and  uni-  slity  days,  net  on  dock,"  is  not  varied, 
form  usage  In  a  particular  trade,  In  but  only  explained,  by  parol  evidence 
goods  so  packed  or  situated  that  ex-  showing  that  in  the  glass  business  the 
amination  of  the  bulk  Is  inconvenient  words  "to  be  takers'  between  fixed 
and  difficult,  or  calculated  to  expose  the  dates  give  the  buyer  a  right  of  ordering 
goods  lo  Injury,  to  the  effect  that  the  the  goods  to  be  shipped  as  he  wishes, 
goods  in  that  trade  are  sold  by  the  pro-  between  the  dates ;  that  the  seller  must 
auction  and  examination  of  samples,  is  ship  as  ordered,  and  inay  not  deliver 
competent,  In  connection  with  other  the  goods  without  such  order. 
evidence,  to  prove  in  respect  of  a  sale  In  Field  v.  Lelean,  6  H.  &  N.  637; 
of  such  goods,  that  a  personal  examina-  30  L.  J.  Exch.  68,  evidence  of  a  usage 
tion  of  the  bulk  was  not  contemplated  amongst brokersthatonthesalesofmin- 
by  either  parly,  and  that  both  intended  Ing  shares  the  seller  is  not  bound  to  de- 
to  contract  upon  the  sample  only.  liver  without  contemporaneous  pay- 
In  Page  r.  Cole,  I30  Mass.  37,  the  ment,  was  held  admissible  to  show  that 
defendant  by  a  written  instrument  the  defendant  was  not  entitled  to  have 
conveyed  to  the  plaintiff  for  a  certain  the  shares  which  he  had  bought  from 
sum,  ''  a  ccrtnin  milk  route,  situated  in  the  plaintiff  delivered  to  him  before 
the  southerly  part  of  Boston,  with  all  payment,  although  by  the  bought  and 
the  rights,  privileges  thereto  belong-  sold  notes  payment  of  the  price  was  to 
ing;"  "  also  the  right  and  good  will  of  be  made,  half  In  two,  half  In  four 
supplying  twenty-six  full  eight-quart  months,  and  nothing  was  there  aald  as 
cans  of  custom  situated  as  above."  In  to  the  lime  of  delivery. 
an  action  upon  the  agreement,  the  In  Lonergan  v.  Stewart,  55  III.  4^,  it 
plaintiff  offered  in  evidence  the  testi-  was  held  that  where  the  owner  of  grain 
mony  of  experts  that  milk  trade  is  deposited  the  same  in  a  warehouse, 
bought  and  sold  by  the  can;  that  the  taking  an  ordinary  warehouse  receipt 
right  and  good  wllf  of  supplying  cus-  therefor,  which  did  not  explicitly  state 
tomers  has  a  known  and  recognized  the  character  of  the  transaction — 
value  in  the  market ;  that  there  was  a  whether  as  a  sale  or  a  mere  bailment — 
uniform  usage  in  the  trade  tor  the  per-  It  is  competent,  in  an  action  by  the  de- 
son  selling  the  right  and  good  will  of  positor  against  a  purchaser  from  the 
supplying   custom   to   fumlsb    to   the  warehouseman,   for  the  latter  to  show 

Surchaeer   cuEtomera   whose    average  that,   according   to   the   usage  in  such 

illy  purchases  amount  to  the  numl^r  cases,  warehousemen  do  not  keep  the 

of  cans  sold  \    that  in  the  milk  trade  Identical    grain    deposited,    but    ship 

the  terms  "right  and  good  will  of  sup-  and   sell   it   without   regard   to    the 

plying  custom"  mean,  when   applied  identity  of  the  grain  deposited  by  any 

to  sales  of  the  trade,  the   right  of  sup-  particular  person,  and   that  depositors 

plying  milk  to  the  customers  furnished  at  a  warehouse  do  not  expect  to  take 

and  pointed  out  by  the  vendor  from  their  grain  away,  but  to  get  their  money 

those  accustomed  to  buy  milk  of  him.  at  the  market  price  on  the  day  they  de- 

The  court  held  that  this  evidence  of  mand  it— and  this,  as  tending  to  give 

usage  of  the  milk  trade  was  admissible,  character  to  the  transaction  as  a  sale 

end  the  defendant's  contract  was  hardly  rather  than  a  bailment. 


^aovGoOt^lc 


VtHM  w  IxpUln       USA  GES  AND  CUS  TOMS. 

So  In  Lron  v.  Lenon,  io6  Ind.  567,  A  a  certain  number  of  CBStlngg  of  a 
it  was  held  that  where  a  receipt  for  new  stove,  in  a  Bpecified  time,  the  pat- 
persoaal  property  delivered  does  not  terneforwhlch  were  to  be  fumlshedby 
disclose  whether  the  tranfaction  is  a  A.  In  an  action  by  A  against  B,  for 
sate  or  a  bailment,  extrinsic  evidence  breach  of  this  contract,  one  ground  of 
maf  l>e  resorted  to.  "  Where  a  con-  defense  wag,  that  delays  were  occa- 
tract  concerning  a  particular  business  sioned  by  the  failure  of  A  to  furnish 
is  ambiguous,  it  will  be  presumed  that  paltprns  in  time,  because  of  alterations 
It  was  made  with  reference  to  the  ordl-  made  b^  him  in  the  patterns.  It  was 
nary  coune  of  such  business,  and  evi-  held  that  A  was  entitled  to  put  in  evi- 
dence showing  such  course  is  admis-  dence  that  there  was  a  well-known, 
sible."  universal  usage  In  the  business  to  make 

In  Gunther  v.  Atwell,  19  Md,  157.  it  changes  in  new  patterns,  arising  from 
was  held  that  where  samples  of  tobacco  the  fact  that  the  first  set  of  patterns, 
are  prepared  bj  a  state  tobacco  In-  however  good,  would  never  produce 
spectoT,  his  agencj  In  performing-  that  castings  that  could  be  put  together 
duty  Is  as  much  in  behalf  of  the  buyer  without  alteration.  The  court  said  : 
as  the  seller,  and  neither  the  buyer  nor  "  In  mercantile,  manufacturing  and 
seller  has  cause  of  complaint,  or  right  other  business  transactions,  evidence  of 
of  redress,  either  against  the  other,  for  established  usage  is  admissible,  not 
any  mistake  as  to  condition  or  quality  merely  to  explain  the  words  or  terms 
of  the  goods  sold,  if  with  mutual  employed  in  a  contract,  but  to  annex 
knowledge  and  good  faith  they  buy  to  it  those  ordinary  and  customary  in- 
and  sell  upon  the  credit  of  the  samples  cidents  which  must  have  been  intended 
so  obtained.  Hence,  in  an  action  for  to  form  a  part  of  it.  If  it  t>e  Impossl- 
damages  alleged  to  have  resulted  from  ble  to  add  any  material  incident  to  the 
the  non- correspondence  of  two  bogs-  written  contract  without  altering  its 
heads  of  tobacco  sold  by  sample,  with  effect  more  or  less,  an  incident  so  es- 
the  samples  by  which  It  was  sold,  the  tablished  is  deemed  to  have  been  con- 
defendant  offered  to  prove  "that  ac-  templated  by  and  embraced  in  it.  The 
cording  to  the  usage  and  understand-  usage  which  the  plaintiff  attempted  to 
Ing  of  merchants  In  the  tobacco  trade  show  was  not  in  violation  of  any  rule 
in  the  city  of  Baltimore,  the  purchaser  of  law,  was  not  unreasonable  and  was 
does  not  look  to  the  seller  to  Insure  a  neither  expressly  nor  impliedly  ex- 
correspondence  between  the  quality  of  eluded  by  the  tenor  of  the  written  in- 
the  tobacco  in  the  sample  and  that  In  strument." 

the  hogsheads,  but  relies  exclusively  In  Johnson  v.  Raylton,  7  Q^  B.  Div. 
upon  the  sample,  and  the  fidelity  of  438,  the  defendants  tendered  evidence 
the  inspector  in  Its  preparation."  The  to  show  that  In  the  iron  trade  there  isa 
court,  in  holding  that  such  evidence  custom  that,  under  a  contract  between 
was  admissible,  said  :  "The  testimony  a  manufacturer  of  iron  plates  and  a 
would  only  have  proved  a  usage  customer  for  the  supply  of  them,  the 
among  tobacco  dealers,  in  strict  con-  seller  must,  in  the  absence  of  stipula- 
formity  with  what  we  understand  to  tion  to  the  contrary,  supply  plates  of 
be  the  law  in  buying  and  selling  to-  his  own  make,  and  Uiat  the  purchaser 
bacco  by  samples  prepared  by  the  is  entitled  to  reject  other  plates,  if  ten- 
state  inspectors."  dered,  though  of  the  quality  contracted 

SoinMida  t>.  Gelasmann,  17  111.  App.  for.  The  learned  judge  at  the  trial  re- 
207,  it  was  held  competent  to  show  a  jected  this  evidence,  and  gave  ;udg< 
custom  or  usage  of  the  whisky  trade  ment  for  the  plaintiffs.  On  appeal  it 
in  Chicago,  well  known  to  alt  dealing  was  held  that  such  evidence  was  im- 
in  whisky  warehouse  receipts,  that  In  properly  rejected.  "The  contract  con- 
purchasing  whisky  warehouse  re-  tains  no  express  stipulation  on  the 
celpta,  the  seller  of  such  receipts  was  question  in  dispute,  and  as  this  is  the 
never  looked  to  as  the  responsible  fact,  the  principle  of  the  cases  is  that  if 
party;  that  the  sole  reliance  was  upon  there  Is  a  custom  or  practice  of  the 
the  warehouse  which  issued  the  re-  trade,  the  parties  must  be  taken,  as  re- 
ceipts. It  was  entirely  competent  to  gards  matters  on  which  the  contract  Is 
prove  such  usage  where,  as  in  this  silent,  to  have  dealt  with  reference  to 
case,  it  contravened  no  provision  of  an  the  practice  or  custom  of  the  trade, 
express  contract.  and    to    have    expressed    in   their 

In  Florence  Mach.  Co.  -v.   Daggett,  written  contract   those  matters  for 

■  35   Mass.  582,  B  agreed  to  make  for  which  the  custom  of  the  trade  did  not 
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variety  of  instances  of  this  character.  Thus,  where  goods  are  to 
be  delivered  under  a  contract,  and  the  measure  of  quantity  is  of 
doubtful  meaning,  usage  is  received  to  show  what  meaning  should 
be  given  to  the  measure  mentioned  ;  *  and  where  there  is  nothing 
to  show  how  certain  goods  are  to  be  delivered,  whether  in  sacks 
or  in  bulk,  usage  may  decide  the  uncertainty.*  So  various  ques- 
tions of  weight,  measurement,  quality,  etc.,  in  the  sale  of  goods 
are  determined  by  the  usage  of  the  trade  in  respect  to  said  sales, 
as  the  best  means  of  ascertaining  the  intention  of  the  parties 
where   it  is  not  declared  by  the   contract.*      Similarly,    in   the 

provide,  or  In  which  in  the  particular  lel  of  a  certain  kind  and  capacitj ;  for 

case   thejr  decided   to  depart  from   or  '  barrels  '  might  mean  either  a  quantitj 

»an'  the  cuslom."  or  a  vewel ;  and  if  the  veiaeU  intended 

Other    cases    upon    Ihia    point   are  were  of  a  uniform  size,  the  fixing  of  the 

Spicer  v.  Cooper,  i  C^  B.  414;  41  E.  C.  price  by  the  gallon  would  be  equally 

L.  60S;  Salmon  Fails  Mfg.  Co.  v.  God-  adapted  to  either.     Parol  evidence  wat 

dard,  14  How.  (U.  S.)   446 ;   Shepherd  therefore  admissible  to  show  in  which 

V.  Kaln,  5  B.  &  Aid.  140:  Schneider  -d.  sense  the  parties    Intended  lo  use  the 

Heath,  1  Camp.  jo6;  Taylor  v.  Briggs,  word ;  and  the  presiding  judge  rightly 

a  C.  &  P.  535  ;  13  E.  C.  L.  345  ;  Cooper  admitted  testimony  that  refined  petro'- 

V.  Smith,  IS  East   103 ;  Busch   v.  Pol-  leum  was  often  sold  in  barrels,  and  that 

lock.  41  Mich,  64;  Hopkins  v.  Sanford,  the  usual  size  of  such  barrele  was  forty- 

41  Mich.1431  Saeerr.Tupper.jSMich.  two  gallons." 

3j8;  Spartali  v.  Senecke,  10  C.  B.  an ;         3.  In  Robinson  v.  U.  S.,  13  Wall.  (U. 

70  E,  C.  L.  ata;  Cockbum  v.   Alezan-  S.)  363,  a  partj'  agreed  to  deliver  so 

der,  6  C,    B.  791;  60   E,  C.   L.    790;  many  bushels   of  "first    quality   clear 

Godts  V.  Roae,  17   C.  B.  ai9;  84  B.  C.  barley."    the   contract   not   ttatine 

L.  lag;  Field  v.  Lelean,6  H.&  N.627;  whether  Che  barley  was  to  he  delivered 

Holding   V.  Elliott,  j    H.   &    N.  117;  in  sacks  or  in  bulk,  1.  r.,  loose.     It  was 

Clark  1'.  Smallfield,  4  L.  T.  N.  S.  405 ;  held   that   evidence   was   properly  re- 

Schrieber   v.  Horsley,    tl   Jur.  N.   S.  ceived  to  show  a  usage  of  trade  lo  de- 

675;  Bowman  IP.  Horsev,  I  M.  &  R.  85;  liver  in  sacks;  such  evidence  tending, 

Srers  r.  Jones,   a   Exch.   iii;   Oneida  not  to   contradict   the   agreement,  but 

Mfg.  Soc.  V.  Lawrence, 4 Cow.  (N.  Y.)  only  to  give  it  precision  on  an  impor- 

K;  Ryder  f.  Worley,    10    W.    R.    394;  tant   point  where  by  its   terms  it    had 

icas   V.   Bristow,  El.  Bl.  &  El.  907;  been  left  undefined.     If  a  person  of  a 

Dana  V.   Fielder,  i    E.   D.  Smith  (N.  particular  occupation  in  a  certain  place 

Y.)  463  ;   la  N.  Y.  41 ;  61   Am.  Dec.  makes  an  agreement  by  virtue  of  which 

130;  Pollen   V.  LeRoy,   10  Bosw.  (N.  something  ia  to  be  done  In  that  place, 

■-)  38;  30   N.  Y.    549;    Goodrich  v.  and  this  is  uniformly  doneln  a  certain 

Stevens,  5  Lans.  (N.  Y.)  130;  Cole  «.  way  by  persons  of  tKe  aame  occupation 

Wendell,  8  Johns.  <N.  Y.)  116 ;  Taylor  In  the  same  place.  It  fa  but  reasonable 

V.  Beaveri,  4  E.  D.  Smith  (N.  Y.)  aii;;  to  assume  thai  the  parties  contracting 

Boorman   v.    Jenkins,    la    Wend.  (N.  about  it,  and  specifying  no  manner  of 

Y.)  566;  a7  Am.  Dec.  15S;  lAn%\ej  v.  doing   it   different   from   the   ordinary 

Lovely,  a6  Vt.  133.  one,  meant  that  the  ordinary  one  and 

1.  In   Miller  v.  Stevens,  100   Mass,  no  other  should  be  followed.     Parties 

518;  97  Am.  Dec.  133;  I  Am.  Rep.  139,  who  contract  on  a  subject-matter  con- 

the  court,  in  holding  oral  evidence  ad-  cerning  which  known  usages  prevail, 

missihie  to  show  that  in  a  written  con-  by  implication  incorporate  them  into 

tract  for  the  purchase  of  a  certain  num-  their  agreements,  if  nothing  is  said  to 

ber  of  "  barrels  "  of  petroleum  oil  at  so  the  contrary. 

much    a    gallon,   the    word    "barrel"        B,  In  Barton  i>,  McKelway,  aa  N.  J. 

means  a  vessel  of  a  certain  capacity,  L,  16^,  the  contract  was  for  the  deliv- 

and  not  the  statute  measure  of  quan-  erj  of  a  number  of  trees,  "  not  to  be 

tity,  said  :  "The   written  contract  be-  less  than  one  foot  high."     A  usage  was 

t  w  e  e  n   the    parties    does    not    show  shown  that  such  trees  should  be  meas- 

whether  the  word  '  barrels  '  is  used   as  ured  only  to  the  top  of  the  ripe  wood, 

describing  a  quanUty  merely,  or  a  ves-  rejecting  the  green,  immature  top.  "It 
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li  no  answer  to  ebv  that  'tree'  Is  a  word  that  the  lumber  should  be  merchant- 

of  precise  and  definite  signification,  or  able;  and  the  uaase  at  Richmond  as  to 

that  a  'tree'  is  a  'tree,'  and  can  be  notb-  what    constitutes   a   cainpllance   with 

Ing   else,  and   that  everybodr   knows  the  directions  oF  the  purchaser,  Is  to  be 

what  a  tree  is.     It  Is  the  qualification  the  rule  In  determining  that  question, 

contained  in  the  contract  that  we  are  "  If  it  should  appear  that  there  was  an 

to  consider  in  this  case.  The  trees  were  established  usage,  showing  what  should 

to  beat  leasts  foothigh.  This  Involves  be  deemed  a  substantial  and  sufliclent 

the  question  of  measurement,  and  how  compliance  with  such  orders,  it  might 

were  they  to  be  measured — whilestand-  be    proved   to  ascertain  the  sense  in 

ing  and  growing  In  the  ground,  or  af-  which  the  orders  were  understood  \>j 

ter  thej  had  been  dug  from  It  ?  Were  the  parties." 

they  to  be  measured  from  the  extreme         In    Humphreysville   Copper   Co.  v. 

root  to  the  extreme   branch  (both  of  Vermont  Copper  Min.  Co.,  33  Vt.  91, 

which  are  parts  of  the  tree),  or  in  what  A  agreed,  in   writing,  to  deliver  to  B 

other  mode  were  they  to  be  meas-  five  hundred  tons  of  copper  ore,  to  be 

nred,  in  order  to   determine   their  paid  for  at  certain  specified  prices  per 

height  ?    The  jury  were  called  upon  to  ton,  according  to  the  quality  of  the  ore, 

decide  whether  the  plaintiff  's  or  the  to  be  ascertained  by  an  assay  thereof, 

defendant's  rule  of  measurement  was  "the  nioisture  to  be  deducted,  as  usual, 

the  true  rule,  and  they  could  do  that  from  the  weight  of  the  ore."    B  claimed 

satisfactorily  only  by  being  informed  of  that  under  the  contract   A  was  bound 

the  usage  that  appertained  to  the  sub-  to  deliver  a  quantity  of  ore  weighing 

ject' matter  of  the  contract."  five  hundred  tons  after  deducting  for 

In  Swett  11.  Shumway,  103  Mass.  361;,  the  moisture,  while  A  insisted  Ihat  he 
the  plaintifFs  contracted  with  the  de-  was  only  bound  to  deliver  five  hundred 
fendants  for  certain  goods  described  as  tons  of  ore,  gross  weight,  without  any 
"all  the  horn  chains  they  manufacture."  deduction  for  the  molBture,  and  that 
The  defendants  contended  that  these  the  proviso  in  regard  to  such  deduc- 
words  implied  a  warranty  that  the  tion  related  only  to  the  mode  of  ascer- 
chains  should  be  made  wholly  of  horn,  talning  the  weight.of  ore  to  be  paid  for. 
and  that  there  was  a  failure  to  comply  It  was  held  that  either  party  might 
therewith  if  part  of  the  links  were  made  show  a  custom  in  the  sale  of  copper  ore 
of  hoof;  but  the  plaintifFs  were  allowed  corresponding  with  their  respective 
to  show  that  chains  of  the  latter  kind  claims  as  to  the  construction  of  the  con- 
were  known  as  horn  chains  in  the  mar-  tract. 

ket.  "  There  are  many  articles  which  In  Baker  v.  Squler,  i  Hun  (N.  Y.) 
are  named  from  one  of  several  differ-  448 ;  ;j  Thomp.  &  C.  (N.  Y.)  465,  the 
ent  materials  of  which  they  are  made,  action  was  upon  a  bough  (-and -sold 
A  contract,  for  example,  to  furnish  note  describing  the  goods  as  325  tons 
gold  watches  or  mahogany  furniture  "  Kurtz,  48  to  50  per  cent,  carbonated 
would  not  be  construed  to  require  the  sods-ash.  The  court  admitted  evi- 
whole  watch  to  be  of  gold,  or  the  whole  dence  of  a  custom  as  to  determining  the 
piece  of  furniture  to  be  mahogany.  In  quaUty  of  the  goods.  On  appeal  it  was 
the  admission  of  the  evidence  offered  said  :  "  We  think  the  custom  was  prop- 
by  the  plaintiffs  on  this  point,  the  true  erty  admitted  in  evidence.  A  person 
rule  was  applied  by  the  court."  engaged  in  a  particular   trade  is  pre- 

In  Jones  u.  Hoey,  uS  Mass.  585,  It  sumed  to  be  acquainted  with  the  usages 
was  held  that  it  goods  in  cases  are  sold  of  that  trade,  and  to  contract  with  ref- 
by  weight,  without  more  specific  erence  to  them,  and  the  usage  of  the 
agreement,  evidence  of  a  general  usage  trade  in  which  the  contract  Is  made, 
is  admissible  to  show  that  the  weight  may  be  shown  to  explain  the  meaning 
is  to  be  computed  as  previously  aacer-  of  a  particular  contract,  but  not  to  con- 
tained at  the  time  of  packing  and  tradict  Iik  plain  terms.  The  figures  48 
marked  on  the  cases,  and  not  by  the  to  50  per  cent,  convey  no  meaning  to  a 
actual  weight  at  the  time  of  the  sale.  person  ignorant  of  the  subject-matter 

In  Ragland  v.  Butler,  18  Gratt.fVa.)  of  the  contract,  and  of  the  usages  of  the 
313.  it  was  held  that  a  contract  to  sell  trade  in  which  it  was  made,  and  the 
the  merchantable  pine  timber  upon  a  evidence  of  the  custom  was  to  explain 
certain  tract  of  land,  to  be  sawed  into  the  meaning  of  those  terms  or  figures 
lumber  by  the  vendor  according  to  the  when  used  in  such  a  contract,  and  did 
directions  of  the  purchaser,  and  to  be  not  tend  to  vary  the  import  of  the  con- 
delivered  at  Richmond,  was  a  contract  tract  so  far  as  Its  terms  were  expressed." 
881 
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absence  of  an  express  provision,  usage  may  determine  whether  the 

vendor  or  purchaser  should  pay  the  duties  upon  goods  imported, 
or  the  freight  upon  goods  sent  by  a  carrier,  or  storage.* 

12.  HiMellasmiig   Contraott. — In  the   note   are  collected   other 
cases  in  which  proof  of  usage  has  been  admitted  as  explanatory 

of  contracts.  Among  them  are  usages  in  wagering  contracts,  us- 
ages in  the  mining  regions  of  California  and  elsewhere,  and  other 
instances.* 

1.  In  Brown  v.  Browne,  9  U.  C.   Q^.  3.  Ui*c«i  in  KUcaUftUftoiu  OoBtrMta. 

B.  311   the  plaintiffs  bought  from  the  — In   Walker  v.   Armstrong,   54  Tex. 

defendant  certain  coal  shipped  to  the  609,  the   court   interpreted   a   written 

defendant   at  Toronto  from   a  foreign  contract  for  a  horse  race.     It  appeared 

port,Bnd  then  Ijlng  on  board  the  vessel  that  the  word  for  starting  was  given 

in  the  Welland  canal.     A  sale  note  was  in  so  loud  a  tone  that  one  of  tlie  horse* 

given,  Elating    onlj    the  quantitj  and  became  frightened,  and   not  entering 

price,   and  the  time  by  which  it  was  to  the  polls  was  not  turned   loose,  while 

be  taken  out  of  the  vessel.    It  was  held  the   other  horse  started  and  ran  tbe 

that  the  defendant  was  not  obliged  to  dlitance    required    by    the   contract, 

pay  the  import  duties  and  that  evidence  "The  contract   being  silent  as  to  the 

was  rightly  admitted  to  show  the  usage  consequences  of  a  failure  to  start  when 

of  tlie  trade  on  sales  made  under  such  the  word  is  given  for  the  start  In  a 

circumstances.    "  There  was  fio  writing  horse  race,  parol  evidence  of  custom 

produced  that  expressed   anything  on  is  admissible  to  explain  its  consequen- 

the  subject  of  duties,  and  the  defendant  ces.     It   wilt  be  presumed  where  the 

was  therefore  not  seeking  to  contradict  contract  was  silent,  the  parties  had  in 

the  terms  of  any  writing  by  parol  testi-  view  the  rules  of  the  turf.     Evidence 

mony  when    he  gave   evidence   as   to  of  these  rules  does  not  vary  the  con- 

what  wag   the  usua^l   course    of   trade  tract,  but  explains  the  meaning  of  the 

when  purchases  of  coal  are  made  under  parlies  to  it." 

such  circumstances.    That  was  strictly  In  Evans  -a.  Pratt,  3   M.  ft  G.  759;  4 

admissible  evidence ;  because,  when  we  Scott  N.   R.   378,   an  agreement   was 

know  what  the  general  usage  of  trade  made  for  a  wager  upon  a   horse  race 

Is  In  regard  to  any  branch  of  businesB,  "across  a  country,"     Usage  was  admit- 

we  are  to  look  on  the  parties  as  intend-  ted  to  show  that  by  this  expression  the 

ing  to  contract  with  reference  to  it,  un-  rider  was  not  allowed  to  ride  through 

less  we  have  proof  that  ihey  meant  to  an  open  gate, 

deviate  from  it."  In    Morgan  v.  Richards,  i    Browne 

In   Howe  v.  Hardy,  106  Mass.  319,  (Pa.)  173,  usage  was  received  to  show 

which  was  an  action  between  a  manu-  that  when  either  party  to  a  wager  re- 

facturer  of  window  frames  and  a  dealer  llnquishes  the  deposit,  the  wager  is  at 

in  them,  on  an  issue   whether  the  for-  an  end. 

mer  should  pay  freight  on  frames  sold  In   Brown  Chemical  Co.  v.  Atkln- 

and  delivered  by  bim  to  the  latter,  cvi-  son,   91    N.   C.   3S9,  it  was  held  that 

denceofs  usage  between  manufacturers  parol   evidence  is  admissible  to  show 

and   dealers,   in   the   place   where  the  the  custom  or  usage  of  a  place  where  > 

goods  were  made   and   sold,   that   the  contract  is  entered  into;  andthl8,upon 

manufacturers  should  pay  the  freight,  tbe  principle,  that  it  is   presumed  the 

was  held  admissible.    The  usage  was  parties    did   not  mean   to   express    in 

competent,  for  it  related  to  what    the  writing  the  whole  of  the  contract  by 

vendor  was  to  do  in  respect  to  the  de-  which  they  intended  to  be  bound,  but 

livery  of  the  goods  in  the  absence  of  an  a  contract  with  reference  to  such  usage. 

express  stipulation,     Putnam  v.  Tlllot-  In  this  case  the  court  allowed  evidence 

son,  13  Met.  (Mass.)  517.  ot  usage  in  a  controversy  as  to  whether 

In  Fawkes  11.  Lamb,  31  L.  J,   Exch.  fertilizer   dealers   in   other  states,    or 

168;  8  Jur.  N.  5.385,  a  written  contract  their  local  agents  in  Norlk  Carolina, 

for  the  sale  of  goods  was  silent  as  to  should  pay  the  license  tax  Imposed  in 

the   time   for   which    warehouse- room  North  Carolina. 

rent  was  allowed  by  the  seller  to  the  In  Lambi/.  Klaus,  30  Wis.  94,  it  was 
purchaser,  and  it  was  held  competent  held  that  where  there  is  a  written  con- 
to  show  this  fact  by  evideoceof  custom,  tract   to   manufacture   and    delivcf 
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Z.  VBAen  AnnxDie  Dronmrrs  to  Covnuon— 1.  Hftttm  of 
this  Branch  of  the  Bnlgeot. — We  have  thus  far  considered  the  func- 
tions of  usages  in  explaining  contracts,  by  removing  ambiguities, 
or  by  determining  matters  about  which  the  contract  was  silent. 
But  beside  these  functions  an  important  branch  of  the  law  of  us- 
age relates  to  what  is  termed  "annexing  incidents  "  to  contracts. 
An  example  will  illustrate  clearly  what  is  meant  by  usage  "  an- 
nexing an  incident "  to  a  contract.  A  tenant  holds  under  a  lease 
running  from  April  ist  to  April  ist  in  each  year.  The  lease  con- 
tains nothing  as  to  the  tenant's  right  to  the  crop  sown  before 
April  1st,  but  maturing  after  April  1st.  There  is  nothing  in  the 
lease  requiring  explanation  or  construction.  Here  the  usage 
steps  in  and  adds  a  new  clause  to  the  contract  of  lease,  to  wit : 
that  the  away^^ing  crop  shall  be  the  property  of  the  tenant. 
This  clause,  thus  added  by  the  usage,  is  said  to  be  an  incident  an- 
nexed to  the  contract.  This  branch  of  the  law  of  usage  is  an 
outgrowth  or  extension  of  the  principles  governing  the  admissi- 
bility of  usage  to  explain  contracts.     It  was  found  that  parties  in 

goods,  and  monej  is  idvanced  thereon,  crlptlon-book  bullness  to  mesn,  I15  for 
a  usage  to  pay  Interest  on  such  ad-  each  order  obtained  for  the  encyclopC' 
vance  at  ten  per  cent,  is  not  coDtrarj  dia,uiider  which  five  volumes  have  been 
to  tiie  terms  of  the  written  contract,  taken  and  paid  for.  "  By  the  usage  or 
although  nothing  It  said  of  the  Interest  custom  of  the  subscription-book  buil- 
therein.  "A  usage  to  paj  ten  per  ness.  the  words  used  In  the  contract 
cent.  Interest  on  advances  Is  like  anj  had  a  well-deiined  meaning  which  was 
other  unwritten  promise  to  pay  that  understood  by  both  porties  to  the  con- 
rate,  and  Is  good  to  enforce  payment  of  tract,  and  what  such  meaning  was. 
interest  at  seven  per  cent.;  the  rate  al-  The  evidence  of  custom  was  admla- 
lowed  by  law  where  there  is  an  obliga-  sible,  not  to  change  or  vary  the  contract 
tion  to  pay  interest  and  no  written  made,  but  to  ascertain  with  greater 
agreement  for  a  higher  rate.  certainty  what  was  the  Intention  of  the 

In  the  following  cases  usages  in  the  parties  at  the  time  of  Its  making, 

mining  business  were  received  :  Clav-  In  Miller  r.  Insurance  Co.  of  N.  A., 

ton  V.  Gregson,  5  Ad.  &  El.  303  ;  31  E.  i  Abb.  N.  Cas.  (N.   Y,   Supreme  Ct.) 

C.  L.  343;   Hlclis  11.  Bell.  3  Cal.  219;  470,   it   was   held,   in   an   action  on  a 

Packer  v,  Heaton,  9  Cal.  568;  Waring  promise  to  pay  commiasions  to  an  In- 

V.  Crow,   Tl   Cal.  366;    76  Am.   Rep.  surance  agent,  that  evidence  of  a  usage 

J74;  Roach  V.  Gray,  16  Cal.  383;  Eng-  or  custom   of  the  trade  to  pay  com- 

Ilshi'.  Johnson,  17  Cal.  107;    Gore  v.  missions   only  on   premiums  actually 

McBrayer,    18  Cal.    583;    Prosser    v.  collected  was  admissible.   "The  agree- 

Parks.   18  Cal.  47 ;    St.  John  v.  Kidd,  meni  designated  no  time  for  the  pay- 

36  Cal.  163 ;  Morton  v.  Solambo  Co.,  ment  of  the  commissions.     Parol  ev- 

16  Cal.  527 ;    Colman  v.  Clements,  33  idence  for   the  purpose   of  supplying 

Cal.  145;    Table  Mountain,   etc.,  Co.  this  omission  was  therefore  admissible. 

V.  Stranahan,  31   Cal.  387.    There  are  The   defendants    proved    a  custom 

also  other  California  mining  cases  of  among  brokers,  that  the  commission  is 

merely  local  interest.     See  also  Mines  not  due  until  the  premium  Is  paid,  and 

AND  Mining   Claims,  vol.  ij,  p.  5^9.  by  the  plaintiff  that  the   custom  was 

In  Newhalt  !>.   Appleton,  114  N.  Y.  to  collect   com  ml  ssions  after  the 

140,  it  appeared   that   the   defendants  premiums  were  paid.     Evidence  of  a 

agreed  to  pay  the  plaintiff  (15  for  each  custom  of  that   kind  is  admissible.     It 

order  that  he  obtained  for  the  defend-  is    not   repugnant  to,  or  inconsistent 

ants'  encyclopedia.  It  was  held  that  the  with,  the  contract,  nor  does  it  add  any 

defendants  mar  show  that  the  words  new  terms   thereto,  but  is  merely  ex- 

"$15  an  order  for  each  and  every  order  planatory  thereof." 

obtained  for  the  encyclopedia  "  meant.  See  also,  in  general,  Bodfisb  v.  Fox, 

and  were  well  understood  in  the  sub-  13  Me.  90;  39  Am.  Dec.  611 ;   Crosby 

37  c.  of  L.— S3  ess 
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making  contracts  often  omitted  to  state  important  parts  of  their 
agreements.  It  was,  therefore,  recognized  by  the  courts  that  it 
was  as  necessary  to  add  to  the  contract  as  it  was  to  explain  it,  if 
the  intent  of  the  parties  was  to  be  followed.* 

2.  SiatiiLction  Between  AnTiwiTig  Incident  and  Varying  Contnwt. — 
The  chief  difficulty  in  determining  whether  or  not  a  given  inci- 
dent may  be  annexed  to  a  particular  contract,  arises  when  it  is 
considered  in  reference  to  the  question  whether  it  varies  the  terms 
of  the  contract.*  An  incident  annexed,  simply  means  a  term 
added  ;  and  it  is,  therefore,  clear  that  in  every  case  in  which  an 
incident  is  annexed,  the  contract  is  to  that  extent  changed  and 
made  different  from  what  it  previously  was.  If  the  change  varies 
the  contract  by  contradicting  it,  or  adds  inconsistent  terms,  it  is 

V.  Wjatt,  13  Me.  1.^6;  Fox  v.  Parker,     ing  the  whole  of  the  contract  br  which 


+t  Barb.  (N.  Y.)  5^:  ;  Erwin  v.  Clark, 
tt  Mich.  lo*  Chase  v.  Washburn,  i 
Ohio  St.  253;  59  Am.  Dec.  623;  Carlisle 
V.  Wallace,  \i  Ind.  15a  ;  74  Am.  Dec. 
Hughes  !'.  Stanley,  45  '      -■■-- 


jy  were  to  be  bound,  but  aaXy  to 
Ike  their  contract  with  reference 
the  known  and  established  usages 
cuBtoms  relating  to  the  subject- 
er.  But  in  all  cases  of  this  sort, 
Goo'dveHr  v.  Ogden,  4  Hill  (N.  Y.j  the  rule  for  admitting  the  evidence  of 
104;  McKinstry  Ti.  Pearsall,  3  Johns,  usage  or  custom  must  be  taken  with 
(N.  Y.)  319  ;  Allan  v.  Sundius,  i  H.  &  this  qualification,  that  the  evidence  be 
C.  Ilj.  not  repugnant  to,  or  inconsistent  with, 

1.  In  Hutton  v.  Warren,  i  M,  &  W.  the  contract;  for  otherwise  it  would 
474.  Parke,  B,,  delivering  judgment,  not  go  to  interpret  and  explain,  but  to 
said:  "  It  has  long  been  settled  that  in  contradict,  that  which  is  written." 
commercial  transactions  extrinsic  evi-  In  Everingham  v.  Lord,  19  111.  App. 
dence  of  custom  and  usage  is  admissi-  565,  it  was  said  that  while  usage  or  cus- 
ble  to  annex  incidents  to  written  con-  tom  cannot  contradict  the  stipulations 
tracts  in  matters  with  respect  to  which  in  the  contract,  it  may  add  new  terms 
thej  are  silent.  The  same  rule  has  not  expressed  in  or  covered  by  the 
also  been  applied  to  contracts  In  other  contract,  and  which  are  incidental  and 
transactions   of  life,  in   which   known    not  repugnant  to  it.    "  Customi 


usages  have  been  established  and  pre- 
vailed; and  this  has  been  done  upon 
ttle  principle  of  presumption  that  in 
such  transactions,  the  parties  did  not 
mean  to  express  in  writing  the  whole 
of  the  contract  by  which  they  intended 
to  be  bound,  but  to  contract  with  refer- 
ence to  those  known  usages.  Whether 
such  a  relaxation  of  the  common  law 
was  wisely  applied  where  formal  instru- 
ments have  been  entered  into, and  par- 


tablished  by  authority." 

In  I  Greenl.  on  Ev.  (15th  ed.),  4  394, 
it  is  said  that,  "  Parol  evidence  of  us- 
age or  custom  is  admissible  '  to  annex 
incidents,'  as  it  is  termed ;  that  is,  to 
show  what  things  are  customarily 
treated  as  incidental  and  accessorial  to 
the  principal  thing,  which  is  the  sub- 
ject of  the  contract,  or  10  which  the 
Instrument  relates.  This  evidence  is 
admitted  on  the  principle,  that  the  par- 
tiea  did  not  intend  to  express  In  writ' 


contradict  the  agreement,  but 
Hoa  10  II  a  consequential  rigiit  or  duty, 
are  binding  on  the  parties  without  ref- 
erence to  the  question  whether  the 
agreement  is  by  deed  or  parol,  or  the 
undertakings  are  implied  from  certain 
acts  of  the  parties." 

But  a  usage  to  affect  a  contract  must 
be  so  general  and  well  established  that 
knowledge  and  adoption  of  it  may  be 
presumed  ;  and  it  must  be  certain  and 
uniform.  Baltimore  Base  Ball,  etc., 
Co.  V.  Pickett  (Md.  1894),  38  All. 
Rep.  179. 

3.  In  Humfrey  i>.  Dale,  7  El.  &  Bl, 
366;  90  E.  C.  L.  265,  Lord  Campbell, 
C.  J.,  said  :  "  In  a  certain  sense,  every 
material  Incident  which  la  added  to  a 
written  contract  varies  it,  makes  it  dif- 
ferent from  what  it  appeared  lo  be,  and 
BO  far  is  inconsistent  with  It.  H,  by  the 
side  of  the  written  contract  without, 
3'Du  write  the  same  contract  with  the 
added  incident,  the  two  would  seem  to 
import  different  obl^^tlons  and  be  dif- 
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inadmissible ;  but  if  it  has  not  such  effect,  it  may  be  received. 
The  line  of  distinction  is  difficult  to  draw  closely,  much  depend- 
ing upon  the  facts  of  particular  cases,  and  the  views  of  individual 
judges.  The  paragraph  of  this  article  relating  to  the  rule  that 
usages  are  inadmissible  to  vary  the  terms  of  a  contract  should  be 
read  in  this  connection.* 

3.  CaiM  B«tveeii  Landlord  and  Tenant. — The  cases  in  which 
usages  have  been  received  to  annex  incidents  to  contracts  are 
principally  those  arising  out  of  the  relation  of  landlord  and  ten- 
ant, and  vendor  and  purchaser's  agent.  As  between  landlord 
and  tenant,  the  cases  are  chiefly  upon  the  away^oing  crop.  In 
a  leading  English  case  the  question  was  decided  in  favor  of  ad- 
mitting the  usage.  It  was  said  that,"  The  custom  does  not  alter  or 
contradict  the  agreement  in  the  lease ;  it  only  superadds  a  right."  * 

fcrent  contrncls.  To  take  &  familiar  the  evidence  ii  used  to  explain  a  latent 
Instance  by  waj  of  illustration:  On  ambiguity  of  language." 
the  face  of  a  bill  of  exchange  at  three  1.  See  infra,  this  tit) 
months  after  date,  the  acceptor  would  AdmisaibU  to  Vary  Cot 
be  taken  to  bind  himself  to  the  paj-  3.  Wi^lesworth  i>.  Dalliaon,  i  Doug, 
ment,  precisely  at  the  end  of  the  three  loi;  I  Smith  Lead.  Cases  '594,  was  an 
months  ;  but  by  the  custom  he  ie  ot>]j  action  of  trespass  for  mowing,  carrying 
bound  to  do  BO  at  the  end  of  the  days  of  away,  and  converting  to  the  defendant^ 
grace,  which  vary,  according  to  the  own  use,  the  corn  of  the  plaintiff,  a  ten- 
country  In  which  the  bill  is  made  pay-  anL  The  defendant  Dallison,  the  land- 
able,  from  three  up  to  fifteen.  The  lord,  pleaded  liberum  lenemenlum,  and 
truth  is,  that  the  principle  on  which  the  the  other  defendant  justified  as  his  ser- 
evidence  is  admissible  is  that  the  par-  vant.  The  plaintiff  replied,  that  it  waa 
ties  have  not  set  down  on  paper  the  true  that  the  locus  in  quo  was  the  close, 
whole  of  their  contract  in  all  its  terms,  soil,  and  freehold  of  Dallison  ;  but 
but  those  only  which  were  necessary  to  pleadedacustominthe  following  word*, 
be  determined  in  the  particular  case  by  viz ;  "  That  within  the  parish  there  now 
specific  agreement,  and  which,  of  course,  la,  and,  from  time  whereof  the  memory 
might  vary  inSnitely,  leaving  to  Impll-  of  man  Is  not  to  the  contrary,  there  hath 
cation  and  tacit  understanding  all  those  been  a  certain  ancient  and  laudable  cus- 
general  and  unvarying  incidents  which  torn,  there  used  and  approved  of,  that 
a  uniform  usage  would  annex,  and  ac-  is  to  say,  that  every  tenant  and  farmer 
cording  to  which  they  must  in  reason  of  any  lands  within  the  same  parish, 
be  understood  to  contract,  unless  they  for  any  term  of  years  which  hath  ei- 
expressly  exclude  them.  To  fall  within  pired  on  the  first  day  of  May  in  any 
the  exception,  therefore,  of  repugnancy,  year,  hath  been  used  and  accustomed, 
the  incident  must  be  such  as,  if  ex-  and  of  right  ought,  to  have,  take,  and 
pressed  in  the  written  contract,  would  enjoy,  to  his  own  use,  and  to  reap,  cut, 
make  it  insensible  or  inconsistent,  and  carry  away,  when  ripe  and  fit  to 
Thus,  to  warrant  bacon  to  be  '  prime  be  reaped  and  taken  away,  his  way- 
singed,'  adding,  'that  Is  to  say,  slightly  going  crop;  that  is  to  say,  all  the  corn 
tainted,'  or  to  insure  all  the  boats  of  a  growing  upon  the  said  lands  which  hath 
■hip,  and  add,  'that  is  to  say,  all  not  Iwfore  theexpiration  of  such  term,  been 
slung  in  the  quarter,'  and  other  cases  sown  by  such  tenant  upon  any  part  of 
of  the  same  sort  scattered  through  the  such  lands,  not  exceeding  a  reasonable 
books,  would  be  instances  of  contracts  quantity  thereof  in  proportion  to  the 
1q  which  both  the  two  parts  could  not  residue  of  such  lands,  according  to  the 
have  full  effect  given  to  them  if  written  course  and  usage  of  husbandry-  In  the 
down ;  and,  therefore,  when  one  part  same  parish,  and  which  hath  been  left 
only  iseipreSBed,  it  would  beunreason-  standing  and  growing  upon  such  lands 
able  to  suppose  that  the  parties  in-  at  theeipiration  of  suchterm  of  years." 
tended  to  include  the  other  also.  With-  He  then  stated  that  he  sowed  with  corn 
out  repeating  ourselves,  it  will  be  found  part  of  the  said  close,  being  a  reason- 
that  the  same  reasoning  applies  where  able  part  in  proportion  to  the  residue 
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This  case  and  a  contemporaneous  decision    in    Pennsylvania ' 
have  been  generally  followed  in  the  United  States,  and  therefore  a 

thereof,  according  to   the  courEc   and         1.  Before  the  judgment  in  Wigglei- 

uaagc  of  husbandry  in  the  said   parish,  worth  v,  Dalliton,  i   Doug,  loi,  wa» 

and  that  the  corn  produced  and   raised  known  tn  thts  country,  a  similar  decl- 

'  y  Euch  sowing  of  the  corn  so  sown  as  slon  had  been  reached  in  Pennsylvania. 

foresaid,  being  the   corn   In  the  dec-  The  decleion  wai  based  both  upon  the 

laracion   mentioned,  at  the  end  of  the  reasonablenesa  of  the  thing,  and  the 

term,  and   at   the    time    ol    tresspass  fact  that   it  did  not  conflict  with  the 

committed,  was  standing  and  growing  terms  of  the  lease.     In  Stultz  -o.  Dickey, 

In   the   said   close,  the  said   time   not  ;  Binn.   (Fa.)   1S5;   6  Am.   Dec.   411, 

exceeding  a  reasonable  time   for  the  Tilghman,  C.  J.,  said:  "When  the  cus- 

same  to  stand,  in  order  to  ripen  and  torn   of  a  country  or  of  a  particular 

become  fit  to  be  reaped,  and   that  he  piaceiseatabllshed,itmay  enterintothe 

was  during  all  that  time  lawfully  pos-  body   of  a  contract  without  being  In- 

sessed   of   the   said    com,   as   his   ab-  serted.     Both   parties  are  supposed  to 

solute  property,  by  virtue  of  the  cub-  know  It,  and  to  be  bound  by  it,  unless 

torn.     The  jury  found  the  custom  in  provision  to  the  contrary  is  made  in  the 

the  words  o{   the  replication.     It  was  contract.     It  appears  Co  me,  therefore. 

moved,    in   arrest   of   judgment,   that  that  It  was  proper  to  admit  evidence  of 

such  a  custom  was  repugnant  to   the  the  custom   concerning  the  way-going 

terms    of    the    deed,     and    therefore,  crop.  I  understand  that  this  custom  had 

though  it  might  be  good  in  respect  to  been  recognized  by  a  decision  at   nisi 

Krol  leases,  could  not  have  a  legal  ex-  frins  prior  to  this  action,  and  that  the 
ence  in  the  ca^e  of  leases  by  deed,  law  had  been  held  aa  it  Is  laid  down  in 
Lord  Mansfield  said:  "We  have  the  case  of  Wigglesworth  i>.  Dallison, 
thought  of  this  case,  and  we  are  all  of  i  Doug.  aoi.  There  the  custom  was 
opinion  that  the  custom  is  good.  It  is  limited  to  a  particular  part  of  England. 
just,  for  he  who  sows  ought  to  reap,  With  us  it  is  supposed  to  extend 
and  It  is  for  the  benefit  and  encourage-  throughout  the  state.  In  the  nature  of 
ment  of  agriculture.  It  is,  indeed,  the  thing,  it  is  reasonable  that  where  a 
against  the  general  rule  of  law  con-  lease  commences  in  the  spring  of  one 
cerning  emblements,  which  are  not  al-  year  and  ends  in  the  spring  of  another, 
lowed  to  tenants  who  know  when  their  the  tenant  should  have  the  crop  of  win- 
term  is  to  cease,  because  it  Is  held  to  be  ter  grain  sown  by  him  the  autumn  before 
their  fault  or  folly  to  have  sown,  when  the  lease  expired,  otherwise  he  pays  for 
they  knew  their  Interest  would  expire  the  land  one  whole  year  without  hav- 
before  thej  could  reap.  But  the  cus-  ing  the  benefit  of  a  winter  crop.  If  the 
tom  of  a  particular  place  may  rectify  parties  intend  otherwise,  it  is  easy  to 
what  otherwise  would  be  imprudence  control  the  custom  bv  an  express  pro- 
or  folly.  The  lease  being  by  deed  vision  in  the  lease."'  Yeates,  J.,  said 
does  not  vary  the  case.  The  custom  the  question  had  been  settled  by  the 
does  not  alter  or  contradict  the  agree-  case  of  Diffedorffer  ii.  Jones,  decided  In 
ment  in  the  lease;  it  only  super-  1783,  and  In  which  he  was  counsel. 
adds  a  right  which  Is  consequential  to  "Though  I  was  dissatisfied  with  the 
the  taking,  as  a  heriot  may  be  due  by  opinion  then  delivered,"  he  added,  "  I 
custom,  although  not  mentioned  in  the  have  never  heard  the  doctrine  ques- 
grant  or  lease."  Judgment  was  ac-  tioned  since,  1  have  adverted  to  this 
cordinglj  entered  (or  the  plaintiff,  up-  case  in  Carson  ii.  Blazer,  3  Binn.  (Pa.) 
on  which  a  writ  of  error  was  brought  487;  4  Am.  Dec,  463.  Such  custom  is 
In  the  exchequer  chamber,  and  the  said  in  our  books  not  to  alter  or  contra- 
defendant  assigned  for  errors,  "that  diet  theagreementin  the  lease,  but  only 
the  custom  contained  and  set  forth,  to  superadd  aright  which  Is  consequen- 
etc.,  Is  a  custom  void  in  law,  and  is  tial  to  the  taking,  although  not  men- 
contrary  to  and  Inconsistent  with  the  tioned  therein.  There  can  be  no  doubt, 
said  indenture  of  lease  in  the  said  rep-  If  the  tenant  was  restricted  by  the 
lication  mentioned."  Lord  Lough-  terms  of  his  lease  from  removing  his 
borough  delivered  the  unanimous  grain  after  hfs  time  was  expired,  that 
opinion  of  the  court  of  exchequer  he  wculd  be  bound  by  his  contract; 
cnamber,  that  the  custom  was  good,  and  I  apprehend  the  privilege  of  the 
and  the  judgment  was  affirmed.  tenant,  In  general,  is  confined  to  a  rea- 
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lease  not  providing  for  the  disposition  of  the  away-^oing  crop,  is, 
by  the  addition  of  terms  not  inconsistent  with  the  lease,  made 
to  contain  a  clause  which  was  in  the  minds  of  the  parties,  but 
which  was  omitted  from  their  contract.* 

V.  Brant,  56  Md.  500,  ft  wu  held  that 

_  where  the  renting  is  for  a  term  certain, 

e  and  ulage  of  huabandry  In  the  tenant  is  not  entitled  to  the  crop* 

me  same  part*  of  the  countrj.     The  which  at  the  time  of  sowing  be  ttnew 

privilege   is    founded   on    the   highest  could  not  mature  during  the  tontinu' 

Suitv.  and  conduces  to  the  extension  ance   of  hia   term,   unless   by  expresi 

agriculture.  Stipulation  with  his  landlord,  or  by  the 

1.  In  Foster  v.  Robinson,  6  Ohio  St.  custom  of  the  country. 

90,  it  was  held  that  In  case  of  a  lease  of  In   Harris  v.  Carson,  7  Leigh  (Va.) 

forming   landt,  whether  by   deed  or  in  631;  50  Am.  Dec.  510,  it  was  held  that 

parol,  from  the  first  of  April   In  one  where  land  is  leased  for  a  fixed  and  de- 

jear,  to  the  first  of  April   In  the  next  terminate  period,  the  off-going  tenant 

Tear,  the  contractor  lease  being  silent  is  not  entitled  to  the  waj -going  crop; 

In  respect  to  an  away-going  crop,  and  and  that  parol  evidence  of  a  usage  lor 

containing  nothing,  either  expressly  or  the  off-going  tenant  to  have  the  way- 

\ty  fair  implication,  to  negative  a  cus-  going  crop,  Is  not  admissible  to  explain 

tomary  right  of  the  tenant  to  luch  crop,  a  written  contract  of  lease  for  a  fixed 

a  general   custom,   established  in   the  and  certain  period.     "  Here  there  is  no 

place  where  (he  parties   reside  and  the  ambiguity,   no   uncertainty,  no  doubt, 

demised  premises  are  situate,  giving  to  whatever.     It  is  nothing  more  nor  lesa 

tiie  tenant  the  right  to  the  away-going  than  a  lease  for  a  fixed  period  and  cer- 

crop,   annexes  such  right,  bj  way  of  tain,  when  the  Interest  of  the  tenant  )■ 

Incident,  to  the  contract  of  lease.  to  cease  and  determine.     To  extend  it 

In  Howell  II.  Schenck,  24  N.J.  L.89,  beyond  that  period  by  parol  testimony, 

the   court  defined  it   as   "  the  custom  Is  contrary  to  received   principles,  and 

which  allowR  a  tenant  to  enter  after  the  utterly  inadmissible." 

expiration  of  his  termandreaphis  way-  In   Woodfall's    Landlord  &  Tenant 

going  crop.     It  is  a  custom  established  (13th  ed.},  p.  7i;3,  it  issaid  :  **  At  com- 

for  the  benefit  and   encouragement  of  tnon  law  a   tenant  who  knows   when 

agriculture,  and  based  upon  the  prin-  his  tenancy  will  end  (whether  he  be  a 

ciple.  that  he  who  sows  In  peace  shall  tenant  for  years,  or  a  tenant  from  year 

reap  in  peace.     The   custom  is   recog-  to  year,  having  received  due   notice  to 

nized  in  VanDoren  v.  Everitt,  5   N.J.  quit), has  no  rights  on   or  out  oi  the 

L.  460  :  8  Am.  Dec.  615,  as  the  law  of  land   at  the  end  of  his  tenancy.     But 

NtTo  Jtrsey.     Its  object  Is  to  give  the  this   rule   (which  may,   of  course,   be 

tenant   the   full  benefit  of  the  crops  of  modified   by  agreement)  the   common 

the  year,  of  which  he  would  otherwise  law  allows  to  be  modified   by  custom 

be  deprived,  as  they  do  not  all  ripen  by  what  is  called,  in  relation  to  agricul- 

until  after  the  expiration  of  his  term."  tural    holdings,    the   'custom    of   the 

See  also  Society,  etc.  v.  Halght,  i  N.  J.  country.'     The  customs  of  the  country 

"  respect  of  place,  and  change  in 
of  time  in  a  very  remarkable 

_     ,  _             Nor  are  they  always  for  the 

If  the  lease  were  silent  upon  the  subject  benefit  of  agriculture.     In  forward  dla- 

of  the   manor   regulotions,    that   then  tricts,  they  will  be  found  to  move  with 

parol  evidence  would  be  admissible  to  the  times,  or  to  be  superseded  by  special 

prove  that  the  tenants  have  a  right,  by  agreements,  but  In  t)ackward   districts 

the   custom   of  the   manor,  to   remove  this  is  often  not  the  case.     However 

(heir   awav-going   crops   at  any    time  this  may  be,  the  object  of  all   customs 

.  within  a  reasonable  period  after 'the  de-  of  the  country  applioable  to  the  end  of 

termination  of  their  leases  ;  because  the  the  tenancy  Is  (o  extend  the  doctrine  of 

law  itself  would  admit  evidence  extrin-  emblements,   and   to   allow    him    who 

sic  of  the  written  agreement  of  the  cus-  sows   lo   reap.     With  this   object,  the 

lom  of  the   manor  for  the  purpose  of  outgoing  tenant  is  allowed  to  occupy 

annexing  it  incidentally  to  the   terms  his  farm  for  periods  and  under  limlta- 

of  the  written    instrument  concerning  lions  infinitely  varying  in  extent,  after 

which   It  was  silent."     And  tn  Dfrcks  the  expiration  of  his  tenancy ;   to  re* 
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4.  Caset  Between  Vendor  and  Pnrohaaer'i  Agent.— In  the  relation 
of  vendor  and  purchaser's  agent  the  illustrations  of  the  principle 
are,  perhaps,  still  more  pointed.  In  some  trades  there  is  a  usage 
that  if  a  broker  purchasing  goods  does  not  give  the  name  of  his 
principal  in  the  contract  of  purchase,  the  broker  is  to  be  held  per- 
sonalty liable  (or  the  purchase-money,  although  he  contracted 
merely  as  a  broker  for  a  principal.  By  the  terms  of  the  contract, 
the  broker  is  liable  as  an  agent ;  by  the  usage,  another  liability  is 
imposed  upon  him.  The  contract  is  thus  changed  by  the  addi- 
tion of  a  distinct  term  to  the  written  agreement  of  the  parties.' 

enter  and  carry  vn».y  crops ;  and  to  re-  aation  being  paid.  Such  a  stipulation 
celve  compensation  for  nnexhausted  certainly  does  not  exclude  by  implica- 
Improvenients.  Every  custom  of  the  tion  the  lenanfs  right  to  receive  com- 
countrj  must  be  proved  as  a  fact  by  pensation  for  seed  and  labor. 
the  party  tettlng  It  up.  It  need  not  1.  In  the  leading  English  caee  of 
haveexiated  from  time  immemorial  \  a  Humfrev  v.  Dale,  7  El.  &  Bl.  366; 
common  usage  of  the  neighborhood  Is  9  E.  C,  L.  165,  it  appeared  that 
sufficient,  l^e  landlord  and  tenant  the  defendants,  brokers,  employed 
are  presumed  to  have  contracted  with  by  S.  to  purchase  oil,  signed  a 
reference  to  the  cugtom,  and  the  cu»-  memorandum  as  follows:  "Sold 
tom  is  incarpK>rated  into  the  contract,  for  Messrs.  T.  (the  plaintifT's  brokers) 
whether  oral.  In  writing,  or  by  deed,  to  our  priitcipals,  ten  tons  ol  llnBeed 
unless  the  custom  and  the  terms  of  the  otl,"  and  delivered  the  memorandum 
contract  are  expressly  or  Impliedly  in-  to  Messrs.  T.,  without  disclosing  the 
consistent  with  it."  name  of  their  principals,  who  after- 
In  Senior  i>.  Armltage,  Holt's  N.  F.  ward  became  insolvent,  and  did  notac- 
197,  which  was  an  action  by  a  tenant  cept  the  oil.  The  plaintiffs  then  sued 
against  his  landlord  for  a  compensation  the  defendants,  alleging  a  custom  in 
for  seed  and  labor,  under  Che  denomi-  the  trade  that  when  a  broker  purchased 
nation  of  tenant-right,  Bayley,  J.,  on  without  naming  his  principal,  the 
its  appearing  that  there  was  a  writ-  broker  was  held  liable  as  a  purchaser, 
(en  agreement  between  the  parties.  In  reference  to  this  custom,  the  court 
nonsuited  the  ptaintitF.  The  court  aft-  of  queen's  bench  said  :  "The  plain- 
erward  set  aside  that  nonsuit,  and  tiff  does  not  seek  by  the  evidence  of 
beld  that  though  there  was  a  written  usage  to  contradict  what  the  tenor  of 
contract  between  landlord  and  tenant,  the  note  primarily  imports,  namely: 
the  custom  of  the  country  would  still  that  this  was  a  contract  which  the  de- 
be  binding.  If  not  inconsistentwlth  the  fendants  made  as  brokers.  The  evi- 
terms  of  such  written  contract;  and  dence,  indeed,  is  based  on  this;  the 
thai,  not  only  all  common  obligations,  usage  can  have  no  operation  except  on 
but  those  imposed  by  custom,  were  In  the  assumption  of  their  having  so 
full  force  where  the  contract  did  not  acted,  and  of  there  having  been  a  con- 
vary  them.  Mr.  Holt  appears  to  tract  mode  with  their  principal.  But 
have  stjited  the  case  too  strongly  when  the  plaintiff,  by  the  evidence,  seeks  to 
he  said  that  the  court  held  the  custom  show  that,  according  to  the  usage  of 
to  be  operative, "  unless  the  agreement  the  trade,  and  as  those  concerned  in 
in  express  terms  excluded  It."  It  would  the  trade  understand  the  words  used, 
appear  that  the  court  held  that  the  cus-  they  imported  something  more, 
tom  operated,  unless  it  could  be  col-  namely :  that  if  the  buying  broker  did 
lected  from  the  instrument,  either  ex-  not  disclose  the  name  of  his  principal, 
pressly  or  impliedly,  that  the  parties  it  might  become  a  contract  with  him, 
did  not  mean  to  be  governed  by  it.  On  11  the  seller  pleased.  Supposing  thia 
the  second  trial,  the  Lord  Chief  Baron  incident  had  been  expressed  on  the 
Thompson  held  that  the  custom  pre-  face  of  the  note,  there  would  have  been 
vailed ;  although  the  written  Instru-  no  objection  to  it  as  affecting  the  va- 
ment  contained  an  express  stipulation  lidity  of  the  contract,  for  the  effect  of 
that  all  manure  made  on  the  farm  It  would  only  have  been  that  the  sale 
should  be  spent  on  It,  or  left  at  the  end  might  be  treated  by  the  vendor  as  a 
of  the  tenancy,  without  any  compen-  sale  to  the  broker,  unless  he  diaclosed 
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the  name  of  his  principal ;  If  he  did  But  If  the  custom  attaches,  the  non- 
that,  it  remajned  a  sale  to  the  pHn-  liability  which  would,  under  ordinary 
cipal.  Whether  this  evidence  be  circumstances  ^ri ma  yaci'e  exist  In  a 
treated  as  explaining  the  language  contract  made  bj  a  person  purporting 
used,  or  adding  a  tacltlj  implied  inci-  to  contract  as  broker,  ceases,  and  the 
dent  to  the  contract  beyond  those  contract  assumes  a  different  form  and 
which  are  expressed,  is  not  material,  character,  and  carries  with  it  different 
In  either  point  of  view  it  will  be  ad-  legal  consequences,  by  reason  of  the 
roisslble,  unless  it  lal>or8  under  the  ob-  custom  of  the  trade,  evidence  of  which, 
jection  of  introducing  something  re-  according  to  all  principles,  is  admissi- 
pugnant  to  or  inconsistent  with  the  ble  to  qualify  the  terms  of  a 
ir  of  the  written  instrument.     And  where  not  inconsistent  with  i 


TV 


upon  consideration  of  the  sense  in  In  Hutchinson  v.  Tatham,  L.  R.,  8 
which  that  objection  must  be  under-  C.  P.  483,  the  defendants  chartered  a 
stood  with  reference  to  this  question,  ship,  signing  themselves  "  agents  to 
we  tbinlc  It  does  not.  If  all  that  the  merchants."  Evidence  of  usage  was 
plaintiff  contends  for  bad  been  ex-  admitted  in  an  action  by  the  ship- 
pressed,  the  defendants  would  have  owners  against  the  defendants  upon 
contracted  thus :  '  We  buy  for  our  the  charter-party  establishing  s 
'     '      '    ■   ■'           ■          -   ^'     •     -  ■•    "ability   upon   the   defeni 

;  of   the  principal  not  being 

JB   hs  the  disclosed. 

L   be   said  In  Pike  v.  Ongley,  18  Q^  B  Div.  708, 

that  the  latter  branch  is  inconsistent  the  court  said  :  "  In  this  case  the  de- 

with  the  former,"    This  judgment  was  fendants  are  clearlj-  not  liable  upon  the 

affirmed  on  appeal  to   the   exchequer  contract   itself;   they   were   selling  as 

chamber.     El.   Bl.  &  El.   1004;   96  E.  agents  for  an  owner,  and,  in  the  absence 

C.  L..  1004.  of  trade  usage,  no  liability  would  attach 

In  Fleet  r.  Murton,  L.   R.,  7  Q^  B.  to  them.    The  evidence  came  to  this, 

136,  the  same  question  arose.     It  was  that  if  the  name  of  the  owner  was  not 

a  custom  of  the   London  fruit  market  given  in,  or  at  the  time  of  the  making 

that  if  brokers  did  not  give  the  names  of  the  contract,  the  buyer  had  the  right 

of  their  principals  In  the  contract,  the  to  treat  the  broker  as  principal ;  and  on 

brokers  were  held  personally  l{ab!e,al-  such  a  custom  I  should  say  that  even  If 

though  they  contracted  as  brokers  for  the  owner's  name  were  disclosed  after 

a   prtncipal,     Cockbum,   C.    J.,   said:  the  making  of  the  contract,  the  buyer 

"Although  where  a  party  contracts  as  might  sue   either  the  principal  or  the 

agent  there  would  not,   independently  broker.     The  meaning  of  this  custom  U 

of  some  further  bargain,  be  any  lia-  that  where  the  principal's  name  is  not 

bility  on  him  hb  principal,  yet  if  a  man,  disclosed  in  or  at  the  time  the  contract 

though  professing  on  the  face  of  the  is   made,   the  buyers  reserve  to  them- 

contract  to  contract  as  agent  for  an-  selves  the  right  of  suing  the  broker  or 

other,  and  to  bind  his  principal  only,  factor.     By  the  terms  of  the  document 

and   not    himself,  chooses   to   qualify  itself  the  owner  is  liable;  the  custom 

that   contract  by  saying  that  he  will  says   the  broker   shall   be  liable  also ; 

make  himself  liable,  though  he  is  con-  there  is  nothin|r  in  that  which  is  incon- 

tructing  for  another,  and  giving  10  an  sistent   with   the   contract,   though   it 

other   rights   under    the   contract,   he  would   be  Inconsistent  if  the  custom 

himself  will  Incur  the  same  liability  as  were   to   exclude   the   liability    of  the 


is  principal.     Now,  although  where  a 
irtt  protess<  ..... 


par^  professes  to  contract  as  broker,  it  In   Imperial  Bank  v.   London,  etc., 

might  frima  facie  be  taken   that   he  Docks  Co.,  5  Ch.  Div.  195,  a.  usage  of 

contracts  without  the  intention  of  in-  the  London  dry-goods  market  was  rec- 

curring  liability  on  his  own  part,  yet,  if  ognized,  by  which  a  broker  who  buys 

by  the  custom  of  that  particular  trade  for   an   undisclosed  principal   Is   per- 

there  is  that  qualification   of  the  con-  sonally  liable  to  the  seller  for  the  price 

tract  (which,  if  written  Into   the  con-  of  the  goods. 

tract  in   extenao,    would   undoubtedly  In  Barrow  v.  Dyster,  13  Q^B.  Div. 

bind   him),  that  qualification   may,   I  635,  a  written  contract  made  by  brokers 

think,  be  imported  Into  the  contract  bj-  on  behalf  of  undisclosed  principals  for 

evidence  of  the  custom.    The  defend-  the  sale  of  hides,  provided  that.  "  If  any 

anis  here  undoubtedly  call  themselves  difference  or  dispute  shall  arise  under 

'brokers,*   acting  for   their  principal,  this  contract   It   is   hereby   mutually 
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ZI.  Uues  VOT  ADHUancB  to  Tabt  Cohtraots— 1.  thit  Bnle  Stated. 
— Us^e  is  not  admissible  in  evidence  to  vary  the  express  terms 
of  a  verbal  or  written  contract.*  This  rule,  as  also  the  rule  ad- 
mitting proof  of  usage  to  explain  the  terms  of  a  contract,  is 
merely  an  application  of  the  general  principle  of  the  law  of  evi- 
dence, that  parol  evidence  is  not  admissible  to  vary  the  terms  of 
a  written  contract. 

Parties  by  their  contracts  may  disregard  any  usage  or  custom 
ordinarily  prevailing  In  their  transactions,  and  if  they  make  the 
terms  of  their  contracts  contrary  to  the  usage,  they  must  have  in- 
tended their  contract  to  exclude  the  usage  ;  in  such  a  case,  there- 
fore, evidence  of  usage  would  give  the  contract  a  meaning  differ- 
ent from  the  clear  purport  of  its  terms,  and  the  intention  of  the 
parties,^ 

2.  Difficulty  of  the  Sniiject. — The  difficulty  in  considering  the 
subject  is  not  with  the  general  principle  as  above  stated,  but  with 
the  application  of  the  principle  to  the  facts  of  particular  cases. 
In  considering  whether  in  a  given  case  evidence  of  a  usage  would, 
or  would  not,  vary  the  terms  of  a  contract,  a  court  may  be  influ- 
enced to  some  extent  by  its  views  as  to  what  the  policy  of  the 
law  should  be  in  regard  to  the  admissibility  of  usages  in  general. 
If  the  court  thinks  that  the  admission  of  usages  should  be  en- 
couraged, it  will  be  more  likely  to  admit  a  usage  to  influence  a 
contract  in  a  doubtful  case  than  if  it  were  not  favorable  to  the 
admission  of  usages  as  a  variety  of  evidence.  The  views  of  dif- 
ferent courts  vary  in  respect  to  such  matters,  and  the  views  of  the 
same  court  often  undergo  a  change.  In  admitting  usages,  the 
earlier  authorities  in  England  and  America  were  more  liberal  than 
the  later  ones  have  been.  The  extracts  in  the  notes  contain  the 
substance  of  useful  cases  in  this  connection.' 

agreed  between  the  sellers  and  buyers  known  usage  of  the  trade,  cotton  is  soU 

that  the  same  shall   be  settled  by  the  by  sample;  and  then  it  may  be  shown 

selling  brokers,  whose  decision  in  writ-  by  parol  thai  a  particular  sale  of  cotton 

fng  shall  be  final  and  binding  on  both  was  a  sale  by  sample,  although  the  en- 

eelters  and  buyers."     Under  this  con-  try  In   the  (broker's  book,  the  bought- 

tract  the  court  held  that  evidence  of  a  and-sold  nole,  and  the  bill  of  parcels 

custom  of  the  trade  that  a  broker  who  are  silent  In  that  respect. 

does  not  disclose  his  principal  is  per-  I.  Pickering  v.  Weld,  i59Mosn5l2. 

sonally  responsible  for  the  performance  3.   i  Greeni.  Ev.  (i^th  ed.),  k  ^9'- 

ofthecontractandliableforthe  breach.  S.  In  Barnard  v.  Kellogg,  lo    Wall, 

was  Hghtlv   rejected,   as  such    custom  (U.  S.)  383,  the  court  said:  "  It  is  to 

was   inconsistent   with   the  arbitration  be  regretted  that  the  decisions  of  the 

clause,  which  would,  If  the  custom  were  courts  defining  what  local  us^e  mir 

incorporated,  make  the  brokers  judges  or   may   not  do    have   not    been    uni- 

In  their  own  cause.  form.     In  some   judicial   tribunals 

In    Boorman  v.   Jenkins,  11   Wend,  there  has  been  «  disposition  to  narrow 

(N.  Y.)566;  1;  Am.  Dec.  158,  It  was  the  limits  of  this  species  of  evidence,  In 

held  thar  evidence  of  usHgc  in  a  partic-  others  to  extend  them;  and  on  this  ac- 

ular  trade    is    admissible  for  the  pur-  count,  mainly,  the  conflict   in   decision 

pose  of  annexing  incidents  to  a  written  arises.     But 'if  it  is  hard  to  reconcile  «11 

instrument,  concerning  which   the  in-  the  cases,  it  may  be  safely  said  they  do 

Btniment  is  silent ;  thus,  evidence  may  not  differ  so  much  in  principle  as  in  the 

be  given  lo  show  that,  according  to  the  application  of  the  rules  of  law.     The 
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Tuj 


proper  oHice  of  tt  custom  o 


o  explain  the  technical  niean- 
le  word  'conttacled.'"     Lord 

menning  and  intention  of  the  parties  to  Chancellor    Campbell:      "But    vou 

a  coatract,  whether  written  or  In  oarol,  must  defend  the  question  as  put.     The 

which  could  not  be  done  without  the  aid  question   was,  in   sututance,  '  What  li 

of  this  intrinsic  evidence.  It  does  not  go  the  meaning  or  just  construction  of  the 

i)eyond  this ;  and  is  used  as  a  mode  of  whole   letter  ? ' "    Lord  Chelmsford  : 

interpretation,  on  the  theory  that  the  "  What  a  witness  in  such  cases  is  oiled 

parties  kinew  of  its  existence  and  con-  on  to  do,   ii  merely   to  explain   some 

tracted  with  reference  to  it.     It  Is  often  technical  terms  to  aBsist  the  court,  and 

employed  to  explain  words  or  phrases  the  court  then  construes  the  document, 

in  a  contract  of  doubtful  signification,  or  You   might    have    asked    the  witness 

which  may  be  understood  in  different  what  was  the  technical  meaning  of  tbe 

lenses,  according  to  the  subject-matter  word  '  contracted,'  If  it  had  any  pecul- 

to  which  Ibey  are  applied.     But  if  it  be  iar  meaning.     But  you   ask   him   the 

Inconsistent  with  the  contract,  or  ex-  meaning  of  the  whole  written  contract, 

pressly  or  by  necessary  implication  con-  Vou  are  not  to  use  the  witness  as  an 

tradiclK  it,  it  cannot  be  received  In  evi-  intreprrter,  but  only  as  a  guide."   Lord 

dence  to  affect  iL    '  Usage,'  says  Lord  Chancellor  Campt>ell  :    "  You  are  not 

Lyndhurst,  'may  be  admissible  to  ex-  to  substitute  the  witness  for  the  judge." 

plain  what  is  doubtful;  it  is  never  ad-  Counsel :     "  We  can  carry   the  aniu- 

missible  to  contradict  what  is  plain.'  ment   no   further."      Lord   Chancellor 

'If  any  of   the  cases  are   in   apparent  Campbell:   "My   lords,   I' think   that 

conflict,  it   Is  not  on   account    of   any  this  question  was  verjf  properly  over- 

e  in  opinion  as  lo  the  rules  of  ruled  by  the  learned  judge,  because.  In 


differtn 


law  which  are  applicable.  These  rules, 
says  Chief  Justice  WUde  in  Spartall  v. 
Benecke,  lo  C  B.  jji;  70  E.  C.  L. 
331,  'are  well  settled,  and  the  difKculty 
that  ha>  arisen  respecting  them  has  been 
In  their  application  to  the  varied  cir- 
cumstances of  the  numerous  cases  In 
which  the  discussion  of  them  has  been 

In  Kir'kland 
Rep.  876.  the  controversy 
gard  to  the  construction  of  certain  cor- 
respondence between  the  parties.  A 
witness  was  asked  what  an  employer 
"would  be  entitled  to  expect"  from  a 
certain  letter  in  tbe  correspondence. 
The  court  refused  to  allow  the  question. 
On  appeal  to  the  House  of  Lords,  the 
foJIoi  ■  ■  ■  .      ^. 


effect,  it  sought  to  obtain  the  opinion 
of  the  witness  on  the  construction  of  a 
written  document.  There  is  no  doubt 
that  evidence  may  be  competently 
given  of  mercantile  usage  to  explain 
the  meaning  of  peculiar  terms  used  in 
trade.  But  what  is  the  meaning  of  a  - 
written  document  is  not  a  question 
proper  to  put  to  a  witness.  The  ques- 
Nishet,  Scotcb  App.  tlon  here  put  was  substantially  this: 
What  was"the  contract^what  Is  the 
construction  of  the  document  f  That 
was  an  .improper  question,  and  I  have 
no  difficulty  In  recommending  your 
lordships  to  affirm  (he  unanimous  judg- 
ment of  the  learned  judges  in  .Sca^- 
/aiirf,  which  overruled  it." 

In  Lamb    v.    Henderson,  63   Mich. 
302,  the  court  said:  "The  decisi—-  '- 


sel  of  the  appellants  argued  that  thi 
the  question  was  competent.  "  We  no 
wanted  to  prove  that  six  hundred  tons 
of  the  sugar  had  been  actually  sold  to 
us  by  the  respondents,  and  that  this 
was  the  meaning  of  the  word  'con- 
tracted.' in  the  letter  of  the  iitb  of 
December,  i8so.  We  produced  a  wit- 
ness 10  prove  the  mercantile  usage,  and 
asked  him  that  question."  LordChan- 
cellor  Campbell :  ''If  you  had  asked 
the  witness  about  the  mercantile  usage, 
that  might  have  been  well ;  but  how 
could  you  ask  him  such  a  question  as 
this:  -What  would  the  employer  be 
entitled  to  expect  from  that  letter?' 
That  was  asking  the  witness  to  explain 
or  construe  a  written  document." 
Counsel :     "  What    we    wanted    was 


uniform  that  ci 

a  definite  contract,  and 
tnai  no  custom  U  binding  which  is  not 
certain,  definite,  uniform,  and  notori- 
ous. Harvey  v.  Cady,  3  Mich.  431; 
Erwin  n.  Clark,  13  Mich.  lO;  Hutch- 
ings  V.  Ladd,  16  Mich.  493*  Advertiser, 
etc.,  Co.  V.  Detroit,  43  Mich,  116; 
Ledyard  ii.  Hibbard,  48  Mich.  421 ;  43 
Am.  Rep.  474;  Greenstine  t,  Borch- 
ard.  JO  Mich.  434;  45  Am.  Rep.  51." 

In  Lamb  v.  Klaus,  30  Wis,  94.  it  was 
said  that  it  is  not  In  casea  alone  where 
the  incidents  lo  be  annexed  to  the  con- 
tract by  usage  are  In  conflict  with  the 
express  language  of  the  Instrument, 
that  the  usage  is  excluded,  but  that  it 
Is  also  excluded  where  the  provisions 
of  the  contract  are  siu;h  as  reasonably 
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Bearing  in  mind  the  cardinal  principles  that  the  proper  office  of 
a  usage  is  to  ascertain  the  meaning  and  intention  of  the  parties 
to  a  contract,  and  that  usage  may  be  admissible  to  explain  what 
is  doubtful,  but  never  to  contradict  what  is  plain,  we  proceed  to 
consider  the  cases  decided  in  different  contractual  relations. 

■od  fairly  to  imply  some  different  language  U  used  In  any  auch  new,  pe- 
agreement  or  intention  as  between  the  cullar,  or  technical  Benge;  and  the  cos- 
contracting  parties.  tract  will  be  construed  according  to  the 
In  Diion  i^  Dunham,  14  111.  334,the  established  ubbkc  of  language  aa  ap- 
court  said  :  "  No  usage  or  custom  can  plied  to  the  subject-matter, 
be  admitted  to  vary  or  control  the  ei-  In  Snelling  u.  Hall,  107  Mass.  134,  it 


press  terms  of  a  contract,  but  thej  may  was  held  that  the  evidence  offered  by  the 

be   admitted  to  determine  that  which  defendants  as  to  the  local  usage  of  the 

by  the  contract   Is  left   undetermined,  coal  trade  was  properly  rejected.     ''  It 

The  parties  by  the  contract  may  ab-  was  an  attempt,  not  to  show  a  peculiar 

rogate  any  custom,  no  matter  how  an-  mode   of   doing   business,   but  a  local 

cient  or  uniform,  but  such  custom  can-  rule  of   law  in   Che    interpretation    of 

not   abrogate   the  terms  of  a  contract,  written    contracts,   giving   to    them   a 

Whenever     there    is    a    conflict,    the  meaning   different   from   the    obvious 

contract  most  control.  The  reason  why  purport  of  the  terms  in  which  they  an 

a  custom  is  allowed  to  be  proved  for  expressed.     This,  the  law  does  not  a1- 

the  purpose  in  interpreting  a  contract,  low." 

is  because  both  parties  are  supposed  to  In  Partridge  v.  Phcenix  Mut-  L.  Ins. 
have  been  acquainted  with  it,  and  to  Co.,  15  Wall.  (U,  S.)  573.  the  court 
baTi  contracted  in  reference  to  it.  The  said:  "When  usage  is  confined  toes- 
custom  does  not  become  a  part  of  the  tablishing  an  Implied  contract,  and  the 
law  of  the  place,  but  rather  a  part  of  knowledge  of  the  usage  is  brought 
the  contracts  which  are  to  be  performed  home  to  the  other  party,  the  evil  is  not 
'  at  the  place;  and  hence,  IE  Che  usage  so  great.  But  when  it  U  sought  to  ez- 
la  excluded  by  the  contract,  it  cannot  tend  the  doctrine  beyond  thto,  and  in- 
constitute  a  part  of  It."  corporate  the  custom   into  an  express 

In  Foye  v.  Leighton,  13   N.   H.   71;  contract  whose  terms  are  reduced  to 

53  Am.  Dec.  131,  It  was  said  that  a  us-  writing,  and  are  expressed  In  language 

ace  explains  and  ascertains  the   intent  neither  technical  nor  ambiguous,  and, 

of  the  parties.     "  It  cannot  be  in  op-  therefore,  needing  no  such  aid  In   its 

position  to  any  principle    of  general  construction,  it  amounts  to  eslablish- 

pollcy,  nor  inconsistent  with  the  terms  Ing  the  principle  that  a  custom  may  add 

of  the  agreement  between  the  parties;  to,  or  vary,  or  contradict  the  well-ex- 

tor  It  incorporates  Itself  into  the  terms  pressed  intention  of  the   parties  made 

of  the  agreement,  and  t>ecomes  a  part  In  writing.     No  such  extension  of  the 

of  it."  doctrine  is  consistent  either  with  au- 

In  Bigelow  v.  Legg,  loi  N.  Y.  653,  thority  or  with  the   principles   which 

tt  was  said  that,  "  Custom  or  usage  can-  govern  the  law  of  contracts." 

not  control  the  legal  rules   applicable  In   Randolph   v.    Halden,   44    Iowa 

to  the  construction  of  a  contract,  and  317,  It  was  held  that  a  contract  cannot 

evidence  that,  by  a  custom  a  contract  be  controlled  by  a  custom  which  the 

means  something  different   from  what  parties    have    expressly    excluded,    or 

itR  terms  clearly   import,  is   Inadmis-  which  they  have  excluded  by  necessary 

sible."  implication,   as  by   providing    that    a 

In   Willmering  t>.    McGaughey,    30  thing  which   custom   effects   shall    be 

Iowa  105,  It  was  said  that  while  extrin-  done  in  a  different  way.     Where  the 

sic   testimony  may  be  received   to  aid  terms  of  a  contract  are  plain,  custom, 

the    court    in    construing    a   contract  even  under  that  very  contract,  cannot 

where  It  refers  to  principles  of  science  be  permitted  to  affect  materially   the 

or  arts,  or  where  it  uses  the  technical  construction  to  be  placed  upon  It.   The 

phraseology  of  some  profession  or  oc-  custom  of  miners  to  remove  the  pillars 

cupation,  or  common  words  used  in  a  and  supports  in  a  mine  cannot  be  per- 

technlcal  sense,  or  uses  new  and  unu-  mitted  to  control  a  contract,  when  the 

nial  words,  such  testimony  isnotadmis-  effect  of  allowing  a  custom  to  leave  the 

•ibie  where  it  Is  not  apparent  that  the  mine  in  good  working  order,  would  be 
842 
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3.  Teogei  of  Banks  and  Aegarding  Commeroial  Paper,  etc. — The 
various  usages  of  banking  institutions  have,  in  almost  all  cases, 
been  sustained  by  the  courts,  as  entering  into  the  contracts  of 
parties  doing  business  with  them.  But  banks  are  equally  subject 
to  the  law  with  others,  and  their  usages  can  have  no  legal  validity 
when  in  contradiction  to  the  terms  of  a  contract.  Usages  have 
been  rejected  as  open  to  this  objection,  allowing  the  bank  to  dis- 
regard the  express  terms  of  powers  of  attorney,  or  the  forms  of 
indorsement,  or  to  extend  or  limit  the  scope  of  words  whose 
meaning  is  settled  by  legal  decisions.* 

4.  Veogei  of  Carrion. — In  contracts  between  carriers  and  their 
customers  usages  have  frequently  been  set  up  to  modify  or  limit 
the  terms  of  the  agreements ;  but  have  almost  uniformly  been  re- 
jected. And  whether  the  contract  may  have  been  an  express  one 
and  evidenced  by  a  bill  of  lading,  or  one  implied  from  the  mere 
receipt  of  goods  for  transportation  without  an  express  contract, 
the  result  is  the  same.  Whenever  the  effect  of  the  usage  is  to 
vary  or  contradict  the  terms  of  the  express  or  implied  contract  of 

to   render   nug&tory    express    stipula-  never  contemplated  by  the  person  who 

tioni  of  the  contract.  executed  them." 

In  Smyth  v.  Ward,  46  Iowa  339,  it  In  Shaw  v.  Spencer,  100  Mm*.  393; 
vas  said  Chat  customs  are  subordinate  to  i  Am.  Rep.  115;  97  Am.  Dec.  107,  it 
contracts,  and  will  not  control  or  affect  was  held  that  the  insertion  of  the  word 
therightsofpartieswhogecontracUcon-  "trustee,"  after  the  name  of  a  stock- 
tain  conditions  not  in  harmony  there-  holder,  indicates  and  gives  notice  of  a 
with.  In  Duncan  v.  Green,  43  lows,  trust.  No  one  is  at  libertj  to  disregard 
679,  it  was  held  that  a  contract  will  not  such  notice  and  to  abstain  from  inquiry, 
be  set  aside  upon  proorof  a  custom  In  for  the  reason  that  a  trust  is  frequently 
conflict  with  its  provisions.  In  Phil-  simulated  or  pretended  when  it  really 
lips  V.  Starr,  16  Iowa  349,  it  was  said  does  not  eiist.  The  circumstance  that 
that  a  custom  cannot  control  the  ei-  stock  certificates  issued  in  the  name  of 
press  stipulations  of  the  parties.  one  as  trustee,  and  by  him   transferred 

1.  English  Bank  u.  Barr,  3:  Abb.  N.  in  blank,  are  constantly  bought  and 
Caa.  [N!y.)7.  In  First  Nat.  Banli  f.  sold  in  the  market  without  inquiry,  ia 
Taliaferro,  7a  Md.  164,  certain  blank  likewise  unavailing.  "A  usage  to  dls- 
powers  of  attorncT  executed  by  T  and  regard  one's  legal  duty,  to  be  ijcnorant 
3  V,  merely  author-  of  a  rule  of  law,  and  to  act  as  If  it  did 
'"  '  "'  not  exist,  can  have  no  standing  in  the 
f-inia  consols  neionging  lo  1,  ana  oy  courts." 
ber  intrusted  to  V  lor  sale.  In  an  In  Security  Bank  n.  National  Bank, 
actionbvT  against  a  bank  in  Baltimore,  67  N.  Y.  458;  13  Am.  Rep.  lag,  which 
to  wbicb  V  had  hypothecated  the  laid  was  an  action  by  a  bank  to  recover  the 
consols  as  security  for  his  own  debt  amount  paid  upon  a  raised  check  which 
thereto,  it  was  held  that  evidence  was  had  been  certified  by  it,  the  court  re- 
inadmissible  to  prove  that,  according  to  jected  evidence  that,  by  the  custom  and 
acustomorusage  among  banks,  bankers  common  understanding  of  banlcs  and 
and  brokers  in  Baltimore,  registered  merchants,  the  word  "  certified,"  at  the 
Virffinia  consols  were  treated  as  ne-  time  of  the  certification,  when  used  in 
fotiable,  when  accompanied  by  powers  the  certification  of  checks,  is  construed 
of  attorney  like  those  eiecuted  by  T.  to  import  an  obligation  on  the  part  of 
"No  custom  or  usage  prevailing  the  certifying  bank  to  pay  the  amount 
amongst  banks,  bankers  and  brokers  stated  in  the  check,  notwithstanding 
could  possibly  change  the  legal  char-  the  body  of  it  was  forged.  "The  nature 
acter  of  the  powers  of  attorney,  and  and  meaning  of  the  contract,  evidenced 
convert  them  into  totally  different  in-  by  the  certification  of  a  check,  was 
slruments,  capable  of  effecting  results  clearly  defined  by  law,  when  the  plain. 
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carriage,  it  cannot  be  received.  The  cases  embrace  usages  to  ex- 
empt the  carrier  from  liability  for  injury  to  goods  in  its  charge, 
or  for  goods  lost,  or  for  misdelivery  or  non-delivery,  and  other 
instances.^ 


tiff  certified   the  check   in   queBtion.  a  contract  from  Ibe  act  of  the  party. 

The  offer  to  prove  that  the  contract  of  from  the   consideration   paid  to  bfm, 

certification,  by  tbe  understanding  of  and  from  the  knowti  duties  of  his  call- 

the  bankers  and  merchants,  had  a  larger  itig,  such   a  contract  is,  and  ought  to 

scope  and  meaning  than  it  had  bj  set-  be,  no  less  secure  against  a  local  uaage 

tied  legal  construction,  was  inadmissi-  InconBistent  with  it.  than  the  same  con- 

ble."  tract   would   be    if    made    in    express 

In  People's  Bank  v.  Bogart,  i6  Hun  words.     Our    own    decisions    on    this 

(N.  Y.)  170,  it  was  held  that  the  ac-  subject  have  not  been  vctj  consistent. 

cepEances  in  the  case,  being  valid  obli-  This  court,  in   the   early  cases,  stood 

gations,  and  no  express  warranty  hav-  over  the  law  and  guarded  It  againet  ia- 

mg  been  made  In  regard  to  them,  no  vaaion   faithfully  enough.     A  rule 

implied  warranty  could  be  established  among  merchants  to  charge  interest  for 

l)y  proof  of  any  local  usage  or  custom,  goods  sold  after  si*  monthe;  Henry  v. 

aato  what  acceptances  were  underatood  Risk,  i  Dall.   (U.   S.)  365;  a  usage  of 

to  be,  in  the  commercial  community  of  plasterers  to  charge  for  their  work  at  > 

Netu  York.     See  also   Allen  v.  Sute  certain   rate ;   Jordan   v.    Meredith,   3 

Bank,  I  Dev,  &  B.  Eq.  (S.  Car.)  3.  Yeates  (Pa.)  318  ;  a  custom  tore-enter 

1.  Ungea   of   Carriers — In    Coxe  v.  for  a  forfeiture,  incurred  bv  non-pay- 

Heistey,  19  Pa.  St.343,  it  was  held  that  ment  of  rent ;  Stoever  v.  Whitman,  6 

a  common  carrier,  who  received  Into  Binn.  [Ph.)  417.     All  these  were  held 

his  canal-boat  certain  furniture  to  be  to  be  inadmiSBible.     But  in  iSz2  a  cus- 

carried  from  Lycoming  county  to  Phil-  torn  on  the  Ohio  river  was  permitted  to 

adelphia,  a  portion  of  which  became  vary   the    responsibility   of    a    carrier 

wetwbiIslfnhischBrge,noeTpresscon-  there,    Gordon    v.   Little,   8    S.  &   R. 

tract  existing  limiting  hii  responsibii-  (Pa.)    533;   and   nine  years    later   a 

Ity,  cannot  show  that  a  usage  exists,  In  ji sage  in  Philadelphia  was  allowed   to 

relation    to    carriers   on    the    Pennsyl-  add  B  warranty    to   a  contract  of  sale, 

vania  canal,  that  the  dangers  of  navi-  which  In  fact  and  in  law  did  not  em- 

gation,  (ire,  and  unavoidable  accidents,  brace    one.     Snowden    v.    Warder,  3 

are  excepted  from  the  risks  of  common  Rawle  (Pa.)  loi.     In  both  these  caaea 

carriers.     "  The  contract  between  the  Chief  Justice  Gibson  dissented  from  a 

parties,  if  construed  by    the    common  bare  majoritv,  and  his  warning,  though 

lawof  the  land,  bound  the  defendant  to  unheeded  at 'the  time,  was  remembered 

deliver  the  goods  in  Philadelphia  in  as  when  the  question  came  up  again.  Rapp 

rd  order  fts  he  received  them,  unless  -v.  Palmer,  3  Walts  (Pa.)  179.  Our 
was  prevented  from  doing  eo  latest  decisions  are  consistent  with  the 
by  the  act  of  God,  or  by  a  public  oldest.  The  law  of /*e«»jy/c'flHifl  may 
enemy.  He  undertook  to  show  that  therefore  be  considered  as  settled  in 
this  contract  was  not  to  be  performed  accordance  with  reason,  and  with  the 
according  to  its  legal  import,  but  ac-  judicial  authorities  of  other  commer- 
cording  to  a  custom  which  prevailed  cial  slates.  A  local  usage.  If  it  t>e  an- 
among  that  class  of  carriers  who  are  cient,  uniform,  notorious  and  not  un- 
engaged in  business  on  the  Pennsylva-  reasonable,  may  enter  into  and  become 
nia  canal.  The  custom,  in  this  case,  part  of  a  contract  which  is  to  be  exe- 
ii  set  up  to  defeat  the  contract.  The  cuted  at  the  place  where  the  usagepre- 
receipt  of  the  goods  implied  a  promise  vails;  but  here,  as  elsewhere,  it  is 
to  delli  er  them  safely  in  Philadelphia;  checked  by  this  wholesome  limitation, 
fmpKi  d  it  as  clearly  as  such  a  promise  that  it  must  not  conflict  with  the  sel- 
could  be  expressed  in  words  or  writing,  tied  rules  of  law,  nor  go  to  defeat  the 
Now,  a  custom  cannot  be  received  to  essential  terms  of  the  contract," 
defeat  the  essential  terms  of  a  contract;  In  Randall  v.  Smith,  63  Me.  105;  iS 
3  Kent.  Com.  360.  The  cases  which  Am.  Rep.  300,  it  was  held  that  where 
rule  this  principle  are  mostly  upon  ex-  a  shipper  and  a  carrier  of  goods  have 
press  contract;  but  it  cannot  be  entered  into  a  valid  contract,  the  one 
doubted  that  where  a  well-understood  to  load  the  other's  vessel  with  a  cargo 
and  clearly -defined  rule  of  law  implies  of  coal,  at  a  specified  port,  and  to  pay 
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freight  at  a 

certain  rate  per  too,  and     the  owners  of  the  boat  from  liabilitT 
)  carry  iuch  cargo  to  the     for  a  lone  caused  by  the  forcible  and  il- 
tract  for  that  price,  a  prac-     legal  Beizure  of  the  boat  bj  a  body  of 

the  other  U. 

place  of  com 

>ng  persons  engaged  in  that  armed  men,  without  fault  or  neglect  01 
kind  of  business  at  such  place  of  con-  the  part  of  the  officerB  or  crew.  "  The 
tract, to  treat  such  contract  aa  binding  decision  in  Steele  v.  McTver,  31  Ala. 
upon  the  parties  only  as  might  suit  the  677170  Am,  Dec,  516,  lays  down  a 
convenience  of  either  of  them,  cannot  contrary  principle;  and  so  much  of 
be  upheld  as  a  commercial  usage  to  af-  that  decision  as  holds  that  parol  evidence 
feet  such  written  contract,  because  of  Is  admissible,  to  show  that  by  a  cuBtom 
its  repugnancy  thereto,  and  to  the  prln-  existing  on  a  particular  river,  Satboat- 
ciplesof  law.  "  It  nullifies  the  contract  men  were  not  responsible  for  a  loss 
and  subvertsthe  very-objects  tor  which  caused  by  dangers  of  the  river,  al- 
it  was  entered  into.  A  contract  which  though  the  bill  of  lading  contained  no 
Is  absolute  in  terms,  it  malies  condl-  such  exception,  being  in  opposition  to 
tlonal ;  an  obltgationexpressly  enjoined  the  principle  announced  in  thiE  opin- 
upon  both  parties.  It  makes  optional  ion  on  that  question,  is  overruled. 
with  either.  .  .  .  Instead  of  sub-  Sampson  v.  Gazzam,  6  Port  (Ala.) 
serving  the  purposes  of  the  parties,  as  133;  30  Am.  Dec,  578,  has  been  so 
disclosedln  their  contract.  It  dominates  often  recognized  and  followed  by  this 
over  and  controls  them.  .  .  .  It  is  court,  in  cases  involving  the  Identical 
difficult  to  understand  how  such  a  prac-  question,  that  the  principle  established 
tice  could  ever  have  assumed  the  pro-  by  it  must  now  be  regarded  as  the  set- 
portions  necessary  to  give  it  the  cogno-  tied  law  of  the  state,  in  Its  application 
men  of  a  commercial  usage  in  a  com-  only  to  cases  of  the  particular  class  to 
mercial  community ;  it  is  leas  difficult,  which  it  specially  relates;  we  are  un- 
however,  to  understand  that  It  could  willing  to  extend  i  t  b  application  be- 
never  have  the  sanction  of  law."  In  yond  this  limit.''  Other  if /ainmacasea 
The  Reeside,  2  Sumn.  (U,  S.)  567,  upon  this  point  are  Hibler  w,  McCart- 
Judge  Story  held  that  evidence  was  not  ney,  31  Ala.  501  ;  Ezell  v.  Miller,  6 
admlBsible  to  var^r  the  common  bill  of  Port,  (Ala.)  311 ;  Ezell  v.  English,  6 
lading,  bj  which  the  goods  were  to  be  Port  (Ala.)  307:  McClure  v.  Cox,  33 
delivered  In  good  order  and  condition,  Ala.  6:7 ;  Jones  ti.  Pitcher,  3  Stew.  & 
the  danger  of  the  seas  only  excepted,  "  -  -  ■  ■  ■  "  ..---, 
by  establishing  a  custom,  that  the  own- 
ers of  packet  vessels  between  New  York  145. 
and  Boston,  should  be  liable  only  for  In  Stinson  v.  Jackson,  58  N.  H.  13S, 
damage  to  goods  occasioned  by  their  the  defendants  offered  to  prove  an  es- 
owD  neglect.  tablished  custom  of  express  carriers  to 

In  Cox  I'.  Peterson,  30  Ala.  608;  58  deliver  packages  to  the  proprietor  of 

Am.  Dec.  145,  which  waa  an   action  the  store,  or  shop,  etc,  named  in  the 

against  the  owners  of  a  steamboat,  as  direction,   whenever    the    person   to 

common  carriers,  for  failing  to  deliver  whom  the  package  is  addressed  is  not 

goods  at  the  place  specified  in  their  bill  there   found,    and   that   such   delivery 

of  lading,  it  was  held  that  evidence  of  aatisties  the  terms  of  their  undertaking, 

a  custom  among  the  steamboat  men  to  The  court  said  that  the  liability  of  com- 

ascend  the  river  as  high  as  the  stage  mon  carriers  continues  until  delivery  of 

of  water  in  It   permitted,  and   then  to  the  goods  at  their  destination.     "  The 

land  their  cargo  and  deposit  the  goods  agreement  in  this  case  was  expressed 

in  warehouses.  Is  not  admieeible  for  and  In  writing,  and  evidence  of  usage 

the  defendants.    Its  plain  effect  would  would    not  be   competent  to   vary   Its 

have  been  to  vary  or  contradict  the  terms ;  but  If  such  usage  was  known  to 

written  contract.  the  plaintiff,  or  was  so  established  and 

In  Boon  v.  Steamboat  Belfast,  40  notorious  as  to  be  presumed  to  be 
Ala.  184;  88  Am.  Dec.  761,  it  waa  held  known  to  him,  and  that  he  contracted 
that  the  owners  of  a  steamboat  were  lla-  in  reference  to  It,  evidence  of  It,  and 
bte,  as  common  carriers,  for  a  loss  by  that  the  defendants  delivered  the  pack- 
robbery;  and  where  the  only  excep-  age  according  to  such  usage,  might  be 
tion  specified  in  the  bill  of  lading  was  introduced  to  show  his  understanding 
"  dangers  of  the  river,"  parol  evidence  of  the  mode  of  delivery  by  the  defend- 
could  not  be  received  to  show  a  custom  ants,  and  that  they  had  performed  the 
among  the  persons  who  were  engaged  contract  according  to  its  terms." 
in  naWgating  the  river,  which  exempted         In  Collender  f.  Dinsmore,  55  N.  Y. 
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0.  Vnget  Between  Emplorer  and  Employee — a.  In  Contracts 
FOR  Work  and  Labor. — The  cases  involving  usages  to  vary 
contracts  for  work  and  labor  chiefly  embrace  questions  growing 
out  of  agreements  made  between  builders  and  their  customers. 
Workmen  in  particular  crafts  are  apt  to  use  words  and  expres- 
sions relating  to  their  craft  in  a  different  sense  from  that  which 
they  would  usually  bear.  But  agreements  upon  matters  of  work- 
manship, measurement,  number,  quality,  etc.,  when  expressed  in 
clear  terms,  cannot  be  varied  by  proof  of  a  usage  inconsistent 
with  the  terms  used,* 

6.  In  Contracts  of  Hiring. — Local  usages  in  reference  to 
contracts  of  hiring  have  been  passed  upon  by  the  courts,  and  uni- 
formly rejected  when  in  conflict  with  the  terms  of  the  agreements 

200 ;  14  Am.  Rep.  3S4,  the  court  held  »  mere   uBHge  of  trade,  recent   in  iti 

that  the  meaning  of  the  letters  "  C.  O.  date,  and  not  general  in  its  application. 

D.,"  as  used  in  an  express  receipt,  wag  "A   cubic  j'ard   means    twenty-sevcD 

so  well    known   and   establlBht^d   that  cubic  feet;  and  wlien  the  parties  have 

usage  could  not  be  introduced  to  give  used  this  term  in  their  contract,  it  must 

them  a  difTerent  meaning.  be   presumed,  in   the   absence   of  evl- 

Id  Simmons  v.  Law,  3    Keyes   (N.  '  •-  ■■  -._.., 
Y.)  319,  which   was  an  action  to  re- 
cover the  value  of  a  quantity  of  gold-  meaning." 
dust  shipped   by  Simmons  from  San         In   " 
Francisco  to  New  York  on  Law's  line  (Ten 

of  steamers,  which  was  not  delivered,  held  that  in  asuit  upon  a  contract  to  par 
an  attempt  was  made  to  limit  the  iia-  "eight  dollars  per  thousand  for  brick 
billtj  of  the  common  carrier  beyond  In  the  wall,"  proof  of  the  us^e  or  cua- 
the  terms  of  Che  contract  in  the  bill  of  torn  that  the  number  of  brick  in  tile 
lading,  by  proof  of  the  usage  of  the  wall  was  to  be  ascertained  by  measure- 
trade,  which  was  well  known  to  the  ment,  and  not  by  actual  count,  is  in- 
shipper,  but  the  evidence  was  rejected,  competent.  "  The  terms  of  the  con- 
The  court,  in  commenting  on  the  tract  are  not  ambiguous.  The  vords 
question,  said  :  "  A  clear,  certain,  and  and  terms  of  the  contract  are  not  terms 
distinct  contract  is  not  subject  to  modi-  of  art  having  any  special  signification 
Gcation  by  proof  of  usage.  Such  a  or  meaning  different  from  their  ordl- 
contract  disposes  of  all  customs  by  its  nary  or  popular  meaning.  The  number 
own  terms,  and  by  Its  terma  alone  is  of  brick  should  be  counted,  but  if  not 
the  conduct  of  the  parties  to  be  reg-  practical  to  ascertain  the  number  by 
ulated  and  their  liability  to  be  deter-  actual  count,  there  can  be  no  objection 
mined."  See  also  Aymar  v.  Astor,  6  to  adopting  estimates  based  upon  meaa- 
Cow.(N.  Y.)  266;  Farmers', etc.,  Bank  urement,  as  the  best  means  of  approi- 
V.  Erie  R.  Co.,  71  N.  Y.  188;  Bank  of  imating  the  number." 
Commerce!'.  Bissell, 73N.  Y.615;  Gar-  In  Cook  v.  Hawkins,  54  Ark.  413,  it 
rison  V.  Memphis  Ins.  Co.,  19  How.  was  said  that  the  fact  that  plasterer* 
(U.  S.)  311;  Bazin  n.  Steamship  Co.,3  were  in  the  habit  of  slighting  their 
Wail  Jr.(C.C.)iJ9;McGovern&.He!s-  work,  and  violating  their  contracts,  by 
senbuttel.  S  Ben.  (U.  S.)  46;  Sager  i'.  doing  "drawn  work"  when  three-coat 
Portsmouth  R,  Co.  31  Me.  138;  i  Am,  work  was  contracted  for,  could  not  ez- 
Rep.  659;  Martin  «.  Union  Pac,  R.  Co.,  cuse  the  violation  of  such  a  contract 
1  Wyoming  143;  Phillips  v.  Briard,  i  In  Chambers  v.  U.  S.,  3*  Ct.  of  CL 
H.  &  N.  II ;  Warden  t>.  Mourillyan,  i  387,  it  was  held  that  where  a  contract 
E*p.693;Haytonti. Irwin, 18  W.  R.  138.  provides  that  the  price  named  per 
1.  In  Corcoran  o.  Chess,  131  Pa.  St.  square  yard  of  plastering  work  "will 
356,  it  was  held  that  where  a  mason  include  alt  surfaces,  whether  curved  or 
—  'tacts  in  writing  to  do  work  at  a  flat,  all  edges,  angles,  and  corners, 
lin  price  per  cubic  yard,  the  con-  whether  salient  or  reentrant,"  the  lan- 
t  is  not  to  be  allected  by  evidence  guage  is  too  plain  to  admit  of  a  custom 
usage  for  "masons' measurement,"  being  implied,  whereby  a  curved  sur- 
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between  the  parties.  The  cases  embrace  usages  to  terminate  at 
pleasure  a  contract  for  a  definite  period ;  usages  respecting  the 
character  of  service,  and  the  modes  of  payment,  and  other  in- 
stances.' 

face  Is  computed  as  being  equal  to  dou-  541 ;    47  E.  C.  L.  540,  the  controversy- 

ble  the  plane  Hurface  of  the  area.     See  was  aa  to  unmlnlng  Btonei. 

also  WhIIb  V.  Bailey,  49  N.Y.  464;   10  In  Detroit  AdvertUer,  etc.,    Co.    v. 

Am.  Rep,  407,  Detroit,  43  Mich.  116,  the  contract  waa 

In  Pavey  V.  Burch,  3  Mo.  314 ;  26  Am.  Iield  to  eiclude  certain  **  figure  work" 

Dec.  6Si,F.  agreed  to  pay  B.  "  seven  used   by  prlntera    and    In   newspaper 

dollars  per  thoueand  (or  making  and  work. 

laying  brick,  counting  the  neat  brick  in  Otiier  «iiniiar  caiea  are  Fellows  v, 
the  building."  B.  Introduced  witnesses  New  York,  17  Hun  (N.  Y.)  349) 
who  testified  that,  "The  rule  known  and  Wheeler  v.  Nurae,  »  N.  H.  aao; 
established  among  masons  for  measure-  George  v.  Bartlett.  21  N.  H.  496. 
Ing  their  work  and  ascertaining  the  I.  Oontraoti  of  Hlilnc. — In  Sweet  v. 
number  of  neat  brick  in  abulldlng,  was  Jenkins,  I  R.I.  147;  36  Am.  Dec.  141, 
to  ascertain  the  number  of  cubic  feet,  which  was  an  action  upon  a  contract 
bv  multiplying  the  a^regate  length  of  under  which  a  person  agreed  to  work 
tfie  walls  from  out  to  out,  by  the  height  for  another  for  a  certain  specified 
of  the  story,  and  that  product  by  (he  time,  evidence  of  a  local  custom  that 
thickness  of  the  wall  (which  would  eitherparty  may  terminate  such  a  con- 
give  tlie  cubic  feet  in  the  wall),  count-  tract  at  witl,  without  giving  a  rea- 
Ingthc  cornerstwlce,  and  then,  by  mul-  son  for  so  doing,  was  rejected.  "This 
tiplying  the  number  of  cubic  feet  thus  court  has  permitted  evidence  of  a 
ascertained,  by  twenty-two  and  a  half,  usase  to  discharge,  on  giving  a  fort- 
the  product  would  be  the  number  of  night's  notice,  to  be  proved  in  thetrial 
neat  brick."  The  case  was  reversed,  of  an  action  for  the  breach  of  a  con- 
"The  covenant  Is  to  be  constructed  ac-  tract  similar  to  that  described  in  the 
cording  to  the  plain  and  obvious  mean-  declaration ;  tor  in  such  a  case  a  con- 
ing of  trie  terms  used  by  the  community  tract,  absolute  on  the  face  of  it,  is  com- 
at  large,  and  not  according  to  their  plete  at  its  Inception,  and  may  well 
meaning  as  used  among  brick -maaone."  stand  consistently  with  the  usage,  just 

In  Holmes  v.  Stummet,  15  111.  413,  a  as  a  deed,  absolute  on  the  face  of  it, 
contractrequiredapersonto clear,  grub,  may  stand  with  a  condition  existing  in 
and  pile  the  brush  on  all  of  a  certain  parol,  which  makes  it  a  mortgage.  But 
piece  of  land  ;  evidence  that  It  was  not  in  the  case  at  bar,  the  contract  and  the 
usual  in  the  neighborhood  to  "grub"  usage  cannot  stand  together.  Either 
such  lands,  or  that  a  farm  would  be  the  contract  must  prevail  and  make 
better  without  having  them  grubbed,  void  the  usage,  or  the  usage  must  pre- 
was  held  inadmissible.  "Thecourtbe-  vail  and  make  void  the  contract.  And 
low  erred  In  admitting  evidence  show-  can  there  be  a  doubt  which  of  these 
ing  that  It  was  not  usual  to  grub  alternativesstiould  besustalnedatlaw? 
ravines  such  as  this,  and  that  it  was  At  law,  the  contract  Is  valid — Is  a 
thought  to  be  better  for  the  farm  not  to  legally  binding  contract  from  Its  In- 
have  them  grubbed.  H.  had  a  right  to  ception,  and  shall  that  law  permit  a 
contract  to  nave  the  whole  land  grubbed  usage  to  be  proved,  which  makes  It 
as  he  did.  Whether  It  was  a  matter  of  void  at  and  from  its  Inception?  The 
utility  In  his  judgment  or  of  mere  contract  described  in  the  declaration, 
taste,  it  was  his  privilege  to  differ  with  is  not  a  contract  made  with  reference 
others  on  that  subject.  .  .  .  The  to  the  usage,  but  against  it.  The  con- 
fact  that  he  had  made  a  contract  to  tract  described,  is  to  labor  for  a  year, 
have  that  portion  of  his  land  grubbed,  but  the  usage  terminates  It  at  will." 
showed  that  he  chose  to  differ  with  In  Bariow  ip.  Lambert,  18  Ala.  704; 
those  who  thought  it  better  not  to  65  Am.  Dec.  374,  the  court  rejected 
have  it  done."  evidence  of  a  usage  to  construe  a  pro- 

In  Harper  v.  Pound,  10  Ind.  33,  the  vision  In  a  contract  of  hiring,  that  the 

contract  was  to  clear  land.  hirer   should   "  lose   the   negro's    lost 

In  Harvey  v.  Cady,  3  Mich.  431,  tbe  time,"  as  meaning  that  the  hirer  should 

agreement  was  to  dig  a  ditch.  lose  the  time  under    certain    contln- 

In  Charlton  v.   Gibson,  i    C.  &  K.  genciea,  not  under  others. 
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In  Cooper  v,  Purris,  i  Jones  (N.  ter,  and  attach  to  It  conditiong  in  op- 
Car.)  141,  which  was  an  action  upon  a  po«itlon  to  the  established  rules  of  law. 
contract  of  hiring,  there  was  proof  of  West  v.  Ball,  11  Ala.  34a" 
a  long  and  well-established  custom  Id  In  Metcalf  v.  Weld,  14 Gray  (Mass.) 
the  county,  embracing  the  place  of  tbe  ato,  the  plaintiffs,  seamen^  entered 
transaction,  and  the  residences  of  the  into  shipping  articles  with  the  defend- 
parties,  to  allow  a  certain  sum  to  the  ants,  owners  of  a  vessel,  by  which  thej 
hirer  of  a  woman  who  was  not  able  to  were  entitled  to  receive  a  stipulated 
work  for  the  full  period  of  her  hiring,  sum  as  advance  wages.  The  custom 
"  The  decisive  objection  to  the  allow-  relied  upon  in  the  defense  was  a  custom 
ance  of  such  neighborhood  customs  is  for  the  owners  to  pay  this  advance  to 
the  uncertainty  in  relation  to  the  proof  thelrshippingagent,  who  was  employed 
of  them,  and  the  great  inconvenience  by  them  to  procure  a  crew,  and  for  him 
of  having  local  laws.  In  any  part  of  the  fn  his  turn  to  pay  It  to  the  boarding- 
state,  to  regulate  matters  which  ought  house  keeper  who  brings  the  seamen  to 
to  be  the  subjects  of  express  contracts,  him.  "  It  is  not  a  quesUon  of  the  mean- 
The  parties  here  entered  into  an  ez-  ing  of  terms  in  a  contract  which  have  a 
press  and  specific  contract,  which  was  meaning  peculiar  to  the  port  of  Boston, 
neithergeneral  nordoubtful,ancl  there-  and  known  to  the  contracting  parties. 
fore  left  noting  to  be  presumed  or  in-  The  contract  Is  intelligible  and  com- 
ferred,"  plete  in  itself.  It  obliges  the  defend- 
In  Bedford  v.  Flowers,  11  Humph,  ants  to  pay,  and  entitles  the  plaintiff  to 
(Tenn.)  241,  a  slave  was  hired  to  l>e  receive,  a  certain  sum  of  money  at  a 
employed  In  cutting  cordwood  and  for  certain  time.  Under  such  a  contract, 
noottier  purpose.  The  hirer  put  him  we  do  not  think  the  mode  of  payment 
to  assist  In  the  removal  of  cordwood  is  the  proper  Gubject  of  a  custom,  and 
in  a  boat  and  on  rafts,  whereby  he  no  authority  has  been  cited  in  support 
waa  drowned.  Evidence  that  it  was  ofsuch  a  proposition.  It  would  amount 
the  custom,  and  considered  part  of  to  a  custom  of  seamen  to  employ  a  cer- 
the  business  of  hands  employed  in  cut-  tain  class  of  agents — a  custom  for  the 
ting  cordwood,  to  take  it  to  the  high-  owners  to  transfer  the  direct  personal 
lands  when  necessary,  was  rejected  as  responsibility  resting  upon  them  to  an- 
varying  the  contract.  The  express  other,  and  perhaps  an  Irresponsible 
Stipulation  In  the  contract,  restricting  party.  There  are  many  usages  of  trade 
the  service  of  the  slave  to  cutting  cord-  which  have  nothing  to  do  with  the  con- 
wood  alone,  and  excluding  all  other  tracts  of  parties,  and  which  cannot  be 
kinds  of  service,  manifested  the  inten-  set  up  to  modify  or  control  them.  It  is 
tlon  of  the  parties  to  exclude  the  op-  very  customary  for  merchants  to  pay 
eratlon  of  usage,  and  such  evidence  their  debts  by  checks  upon  a  bank ;  and 
would  be  repugnant  to  and  Inconsis-  this  may  be  very  well  known  to  per- 
tent  with  the  written  contract.  sons  who  deal  with  them,  and  yet  no 
In  Petty  v.  Gayle,  3j  Ala.  473,  It  was  one  Is  bound  to  receive  a  check  In  dls- 
held  that  when  a  slave,  who  is  hired  charge  of  a  promise  to  pay  money.  It 
for  one  month,  does  not  work  the  full  may  be  a  custom  in  some  kinds  of  bus!- 
term  agreed  upon,  no  recovery  can  be  ness  to  pay  workmen  in  orders  for 
had  upon  the  contract,  as  it  is  entire  ;  goods,  or  in  goods  kept  for  sale  by  their 
and  evidence  of  a  particular  usage  to  employer,  or  not  to  pay  wages  punc- 


pay  fro  rata  on  Buch  a  contract  can-  tuatly  at  the  time  thev  are  due,  and  the 

not   be   received,   since   the  usage,  if  fears  or  necessities  of  the  lal>orer  may 

proved,   would   vary  the   terms  of  the  Induce  him  to  yield  to  the  custom  and 

contract,    "  We  have   said  nothing  as  accept  payment  in  a  manner  or  at  a 

to  the  evidence  of  a  usage  in  Mobile  time  convenient  to  the  employer;  but 

to  pay  fro  rata  in  contracts  of   hire,  it  would  hardly  be  contended  tnat  such 

where  the  slave  fails  to  work  the  full  a  custom  could  be  regarded  in  deter- 

time  agreed  on.  for  the  reason  that,  If  mining   the   legal  effect   of  a  written 

proved,  it  could  not  be  rect^nlzed.     A  agreement.     We  fear  it  would  not  be 

particular  usage  may  be  given  In  evi-  dilScult   to   prove   a   custom  in   many 

dence  to  influence  the  construction  of  a  ports  to  defraud  and  impose  upon  sea- 

which  words   or  terms  are   used ;  but  ject   their   persons   and  property  to  a 

when  the  contract  is  established,  and  is  kind  and  degree  of  control  which  has 

not  governed  by  the  commercial  law.  It  its  origin  only  in  their  Ignorance  and 

Is  not  allowable  to  change  its  charac-     vices — but  these  are  not   the  c  


^aovGoOt^lc 


SM  AdmlMibl*  w 


USAGES  AND  CUSTOMS. 


Tuy  OantiMta. 


e.  Vngei  in  Contracts  of  Innmuwe— tt.  Usages  Asserted  by 
THE  Insurer. — In  the  first  class,  the  usages  rejected  as  varying 
the  terms  of  the  policy,  include  various  usages  attempted  to  be 
set  up  by  insurance  companies  (or  the  purpose  of  limiting  their 
liability  as  determined  by  the  policies  of  insurance ;  usages  to  pay 
less  than  the  amount  due  in  certain  cases,  and  to  add  conditions 
not  expressed  in  the  policy.* 

b.  Usages  Asserted  by  the  Insured. — So,  also,  usages  have 
been  offered  by  the  insured  to  relieve  themselves  from  the  conse- 
quences of  the  non -performance  of  some  act  required  of  them  by 


which  giTC  an  iDterpretation  to  their 


1.  IFbmm  AaawrMd  br  the  Innrar. — 

In  Blackett  v.  Ro^al  Exchange  Assur. 
Co,  I  C.  &  ].  244.  it  wu  held,  in  an 
action  on  a  policj  of  insurance  on  a 
ship,  her  tackl^,  apparel,  boat,  and 
other  furniture,  that  evidence  of  a 
usage  that  boats  slung  on  Che  outside 
of  the  ship,  on  the  quarter,  are  not  pro- 
tected, is  inadmissibie,  as  contradict- 
ing the  express  terms  of  the  contract 
The  objection  to  the  parol  evidence  is, 
that  it  was  not  to  explain  anj  ambigu- 
ous words  in  the  policy — anj  words 
nhich  might  admit  of  doubt — not  to 
introduce  matter  upon  which  the  pol- 
icy was  silent,  but  was  at  direct  vari- 
ance with  the  words  of  the  policy,  and 
in  plain  opposition  to  the  language  it 
used.  Usage  may  be  admissible  to  ex- 
plain what  is  doubtful ;  it  is  never  ad- 
missible to  contradict  what  is  plain. 

In  Insurance  Co.  i'.  Wright,  i  Wall. 
(U.  S.)  456,  it  was  held  thai  where  • 
written  contract  is  susceptible  on  its 
face  of  a  reasonable  construction,  re- 
tort cannot  be  had  to  evidence  of  cus- 
tom or  usage  to  explain  Its  language. 
And  this  general  rule  of  evidence  ap- 
plies to  an  instrument  so  loose  as  an 
open  or  running  policy  of  assurance, 
and  even  to  one  on  which  the  phrases 
relating  to  the  matter  in  contest  are 
scattered  aboat  the  document  in  a  very 
disorderlif  way.  Rating  of  vessels  In 
insurance  policies  means  the  determi- 
nation of  their  relative  state  or  con- 
dition in  regard  to  their  insurable 
qualities.  T%e  usage  that  the  rating 
referred  to  in  the  policy  was  Chat  on 
the  register  of  the  company,  if  it  is  ad- 
missible at  all,  can  only  apply  to  the 
case  of  a  vessel  which  has  an  actual 
rating  on  the  books  of  the  company  so 
recent  as  to  be  recognized  as  a  valid 
rating. 

In  Lewis  v.  Thatcher,  15  Mass.  431, 

which  was  an  action  upon  a  policy  on 

37  C.  of  L.— 54  & 


property  on  board  "the  Swedish  brig 
Sophia,  it  was  held  that  these  words 
amounted  to  an  absolute  warranty  that 
the  vessel  was  Swedish;  and  that  no 
parol  evidence  was  admissible,  to  show 
that  anything  difierent  was  thereby 
intended  by  the  parties  to  tlie  insur- 
ance. "The  cases  mentioned,  in 
which  the  usage  of  trade  has  been  held 
to  control  the  description  of  a  voyage 
in  the  policy,  are  by  no.  means  anal- 
ogous. The  underwriter  and  the  as- 
sured are  both  presumed,  by  the  law, 
to  make  their  contracts  with  reference 
to  such  usages;  and  they,  in  fact, 
make  a  part  of  the  contract  But 
there  cannot  be  a  usage,  by  which  a 
warranty  that  a  vessel  was  neutral, 
should  he  held  to  mean  that  she  was 
not   neutral,   but   only  pretended  to 


Co.  V.  Wright,  l  Wall. 
(U.  S.)  456,  in  which  a  usage  as  to 
the  rate  of  premium  was  ofTered.  the 
Supreme  Court  of  the  United  Stales 
said  :  "  The  usage  atlempCed  to  he  set 
up  cannot  be  sustained.  It  contradict! 
directly  the  written  contract.  It  pro- 
poses to  set  aside  all  that  was  said 
about  the  rate  of  premium,  and  substi- 
tute the  discretion  of  one  of  the  parties 
to  the  instrument.  It  goes  upon  the 
assumption  that  all  that  is  written  in 
the  contract  which  tiies,  or  ascertains, 
or  limits  the  amount  that  may  be 
claimed  for  premium  of  insurance  by 
the  company  Is  nugatory,  and  that  Che 
whole  field  is  left  open,  and  the  power 
placed  In  the  hands  of  one  of  Che  par- 
tics  exclusively.  No  such  usage  can  be 
admitted  thus  to  contradict,  varj',  and 
control  this  conlract." 

In  St.  Nicholas  Ins.  Co.  v.  Mercan- 
tile Mut.  Ins.  Co.,  5  Bosw.  (N.  Y.)  338, 
the  court  held  that  proof  of  a  usage 
and  custom,  however  uniform  and  uni- 
versal among  insurance  companies  in 
the  city  of  New  York,  not  to  require  a 
reinsuring   company   to  pay   the  full 
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premium  which,  by  the  poWcj  of  re-  plainly  to  vary  and  limit  ttie  plain  and 
inBurance,  It  is  Etiputated  shall  be  paid,  unequivocal  terma  of  the  policj,  and  to 
cannot  legally  operatetolmpair  the  ef-  control  and  limit  their  construction 
feet  of  an  agreement  to  pay  a  fixed  rate  and  legal  effect.  To  give  the  evidence 
settled  bj  the  policy.  A  writtenagree-  of  the  usage  the  effect  claimed  for  it, 
ment.  which  is  In  no  wise  of  ambiguous  would  be  to  allow  the  exact  converse 
or  uncertain  import,  Is  to  have  effect  of  the  true  and  well-settled  rule  of  law 
according  to  its  terms,  and  the  parties  upon  this  subject  to  prevail.  It  would 
are  bound  thereby  ;  and  the  express  be  to  bold  that  while  the  contract,  ia 
stipulations  of  parties  cannot  be  over-  express  and  unmistakable  terms,  pro- 
ruled  or  set  aside  by  any  custom  not  to  vides  that  the  whole  loss  shall  be  as- 
require  their  performance  according  to  certained  and  paid  to  the  assured,  the 
their  tenor.  This  is  not  a  question  re-  usage  shall  control  the  express  term* 
nrdlng  the  mere  incidents  to  the  de-  and  give  them  the  effect  of  a  contract 
midants'  undertaking,  hut  it  is  a  ques-  for  the  payment  of  a  sum  less  than  the 
tion  whether  ■  written  agreement  is  whole  loss  sustained.  It  would  be  to 
Itself  binding.  allow  the  usage  to  control  en  express 

In  M  'Gregor   v.  Pennsylvania   Ins.  written  contract  and  to  limit  its  terms 

Co.,    I    Wash.   (U.   S.)  39,   the   court  and  effect,  while  it  is  weli-settled— In 

held  that  the  alleged  custom  in  Fhila-  accordance  with  sound   reason,  too — 

delphia   to  strike  off  one-third  of  Che  that   a   usage   shall  be   regarded  as 

gross  freight   for  charges  and  to  pay  waived  by  the   express  terms  of  a  con- 

two-thirds   only   to   the  assured,  In    a  tract  when  they  are   in   conflict  with 

policy  on  freight,  where    a  total  loss  each  other." 

has  occurred,  is  in  direct  oppoEitlon  In  Stebbins  v.  Globe  Ins.  Co..  z  HatI 
tothe  terms  of  the  policy,  and  Is  (N.  Y.)  63a,  a  policy  contalnedno  con- 
invalid.  "The  usage  of  a  particular  ditlon  requiring  the  assured  to  give 
trade.  Is  supposed  to  be  known  by  those  notice  of  changes  in  adjoining  prem- 
who  engage  in  that  trade ;  it  Is  or  ought  ises.  On  the  trial,  evidence  was  re- 
to  be  equally  well  known  by  the  pet-  jecfed  by  the  trial  court,  which  went  to 
son  who  insures  against  the  risks  in-  show  that  by  a  usage  in  New  York, 
cldent  to  that  trade,  as  to  the  person  where  the  contract  was  made,  upon  the 
engaging  in  it.  But  that  which  is  called  occurring  of  any  circumstance  whereby 
■  usage,  in  this  case,  is  nothing  more  the  risk  was  increased  by  the  act  of  the 
than  a  rule  established  by  a  particular  assured,  after  the  effecting  of  the  In- 
ctass  of  men.  to  control  a  contract  en-  gurance.  notice  thereof  was  to  be  given 
tered  into  by  them  with  others,  not  to  the  insurers.so  that  they  might  have 
privy  nor  consenting  to  the  rule  ;  and  the  option  of  continuing  the  policy  or 
who  are  and  can  be  under  no  legal  ob-  annulling  it.  On  appeal  the  ruling  was 
ligation  to  know  of  its  existence.  Itis  affirmed,  on  the  ground  thai  "it  could 
a  law  governing  thisspeclesofcontract,  not  be  given  in  evidence  to  alter  the 
different  from  the  general  1  a  w  upon  legal  operation  and  effect  of  the  pol- 
the  subject,  and  varying  the  general  icy." 
rules  of  evidence."  In  Rankin  i>.  American  Ins.  Co.,  i 

In  Swamscot  Machine  Co.  v.  Part-  Hall(N.  Y.)  6ig,  a  marine  insurance 
ridge,  35  N.  H.  369.  a  policy  provided  company  bound  themselves  to  pay  all 
that  the  company  should  >*  settle  and  damage  to  the  property  insured  arls- 
pay  to  theassured  all  losses  within  three  ing  from  "  the  perils  of  the  sea."  It  was 
months  after  notice  shall  have  been  held  incompetent  for  the  company  to 
given  as  aforesaid,  and  that  the  pay-  prove  that,  "  by  the  established  usage 
meni  of  the  loss  ascertained  should  be  of  trade  in  the  port  of  New  York  and 
made  within  the  time  prescribed  by  otherports,the  masterof  the  vesselisin 
the  charter,  without  deduction  from  all  cases  responsible  for  any  damage 
the  sum  decreed  by  the  adjustment,"  a  sustained  by  the  goods  delivered  by 
usage  on  the  part  of  the  company,  In  him  to  the  owner  or  consignee,  unless 
case  of  a  total  loss,  to  retain  of  the  there  has  been  an  actual  survey  made 
amount  of  the  ascertained  loss  two  per  on  board  the  vessel  by  the  wardens  of 
cent,  per  month  on  the  balance  of  the  the  port  or  other  ofKcers,  and  on  such 
premium-note,  from  the  date  of  the  '  " 
last  assessment  upon  it  until  the  ex- 
piration of  the  term  of  the  policv,  was     „ .  -j-^ j 

rejected.     "The  object  and   ettect  of  the   perils  of   the   sea;  and  (hat,  by  a 

the  proof  offered  of  the   usage   were  similar  usage  as  between  the  assurers 
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their  contract  with  the  insurer ;  or  to  excuse  the  misrepresenta- 
tion or  suppression  of  some  material  fact ;  or  to  extend  the  lia- 
bility of  the  insurer  beyond  the  terms  of  the  policy.  In  all  such 
cases,  the  usf^es  offered  have  been  rejected.* 

and  the  asaured,  the  survey  BO  made  by  detailed  and  clearlj-expreteed  condi- 
the  wardens  Is  a  document  iDdispen-  tione  subsequent  to  the  policy.  The 
■able  to  be  produced  in  order  to  charge  court  held  that  It  was  not  admissible  to 
the  underwriters,  and  that  the  prellmi-  add  to  the  carefully-drawn  and  se- 
nary proofis  deemed  insufficient  un-  curate ly- defined  proviaions  of  an  ei- 
lesB  such  document  be  established  as  press  contract,  like  an  Insurance  policy, 
part  of  it."  a  new  stipulation  contained  in  an  unez- 

In  Macomber  I/.  Howard  Fire  Ins.  pressed  custom. 
Co.  7  Gray  (Mass.)  357,  it  was  held  In  Van  Alstyne  r.  .^tna  Ins.  Co.,  14 
that  under  a  {Xilicy  or  insurance  against  Hun  (N.  Y.)  360,  the  owner  of  a  canal 
(ire  on  a  stock  in  trade,  which  provides  boat  procured  a  policy  of  Insurance  of 
that  a  use  of  the  premises  for  the  pur-  the  defendant  on  his  boat,  the  policy 
pose  of  keeping  or  storing  any  of  the  providing  that  it  should  become  void  It 
articles  denominated  hazardous  In  the  any  other  insurance  should  be  made 
condition  annexed  to  the  policy,  shall  upon  Che  boat.  Subsequently,  he  pro- 
avoid  the  policy,  unless  otherwise  cured  another  policy  to  be  issued  upon 
specially  provided  for,  and  in  which  the  boat  by  another  company.  In  a 
conditions  "  rags"  are  enumerated  as  Bult  against  the  first  company,  ft  was 
hazardous.  Is  avoided  by  the  keeping  held  that  evidence  was  not  admissible 
of  rags  as  part  of  the  stock ;  although  to  show  a  custom  to  take  out  what  i» 
it  is  usual  tor  shopkeepers,  having  a  called  a  "trip  policy,"  whereby  a  partjr 
general  stock  of  goods  like  that  in-  takes  out  a  policy  for  a  particular  trip 
Bured,  to  keep  rags  In  the  same  man-  he  desires  to  make,  and  that  according 
ner.  "The  effect  of  the  evidence  to  to  the  custom  the  time  policy  is  sus- 
prove  a  usage  to  keep  rags  In  a  coun-  pended  during  the  life  of  the  trip 
try  store  was  to  control  the  written  policy,  and  that  such  a  policy  Is  rot 
agreement  of  the  parties.  The  evi-  considered  as  "  other  insurance  in  the 
dence  was  therefore  incompetent."  sense  these  words  were  used  in  the  first 

1.  UsaseB  AauTtad  br  ths  luatirtil. —  policy.     Such    a  usage   would    be   in 

In    Smith    V.   Mobile   Nav.,   etc.,  Co.,  direct  oppoeidon  to  the  terms  of  the 

30  Ala.    167,    it   was   held   that   parol  policy. 

evidence  of    a   custom    could    not    be  InOdlonret'.  North   England  Mut. 

received    to    show   that    a    marine  M.  Ins.  Co.,  loi  Mass.  551,  it  was  held 

on  goods  shipped  that  neither  the  oral  statement  ot  the 

)  Mobile,  the  Ian-  president  of  an  Insurance  company,  at 

guage  of  which  Is  plain  and  unatnblgu-  Che  lime  of  issuing  a  policy  on  a  vessel, 

oils,  covers   the  overland   transporta-  that  the  violation  of  a  warranty  not  to 

tion  of  the  goods  by  railroad.    "  It  the  enter  certain  waters  or  ports  would  not 

policy  had  contained  the  distinct  state-  avoid  the  policy ;  nor  a  usage,  among 

ment  that  the  insurers  only  agreed  to  the  underwriters  of  the  port  where  the 

Indemnify   the   owners   of   the    goods  insurance  is  made,  to  consider  s 


while  they  were  waterbound,  no  one,  violation  as  not  avoiding  a  policy,  is  ad- 
we  apprehend,  would  contend  that  missible,  in  an  action  on  the  policy  to 
IS  could   be  shown  by  usage,     control  or  vary  its  construction.    The 


or  local  custom,  Coembrace  land  risks,  usage  which  was  offered  to  be  pro 

To  allow  such  evidence,  would  be  to  is   inadmissible.     Seccomb  v.   Provln- 

change    the   entire   character    of    the  cial  Ins.  Co.,  10  Allen  (Mass.)  305.     It 

written  contract"  is  merely  a  usage  among  underwriters 

In   Cande    v.   Citizens'   Ins.  Co.,   4  in  Boston  to  construe  a  clause  of  Che 

Fed.   Rep.  143,  the    question    was  policy  in  a  particular  way.    There  is 

whether  evidence  was  admissible  of  an  nothing  in  this  language  so  technical 

alleged  custom  of  insurance  companies,  or  peculiar,  or  having  such  application 

alleged  to   have   been    known    to  the  to  a  particular  branch  of  business,  or 

agent  of   the  plalntifF,  that   upon   the  a  particular  method  of  managing  busi- 

happenlng  of  a  future  event  the  policy  ness,  as  to  require  the  evidence  of  us- 

should  become  void,  which  condition  age  to  explain  It,  within  the  principles 

was  not  inserted  among  the  numerous  stated   in    Baton    v.   Smith,   20   Pick. 
651 
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7.  UsagM  Between  Landlord  and  Tenant. — Tl^e  usages  rejected, 
as  varying  contracts  between  landlord  and  tenant,  relate  to  about 
the  same  matters  as  those  collected  in  a  previous  section,  and  held 
to  beadmissible  as  explainingthe  terms  of  such  contracts.*  Thus, 
an  agreement  providing  for  the  away-going  crop  may  exclude  proof 
of  a  usage  which  would  otherwise  give  it  to  the  tenant.  Other 
cases  pertain  to  contracts.  And  so,  also,  various  other  customary 
rights  of  the  tenant  may  be  found  to  be  inadmissible  to  vary  the 
terms  of  the  lease ;  and  when  the  agreement  provides  for  the  fix- 
tures, evidence  of  usage  in  regard  to  them  is  necessarily  excluded.* 

8.  UiageB  in  Karitime  Contract!. — In  the  construction  of  charter- 
parties,  evidence  of  usage  must  be  excluded,  when  its  effect  would 

(Mass.)   150;   Macj-   f.   Whaling   Ins.  7C.&P.597;  31E.C.L.646;  Hall  r. 

Co^o  Met.  (Mb8s.}354;  orCrockerf.  J  an  son,  4  El.  &   Bl.  500;  81   E.  C.  L. 

People's   MuL   F.   Ins.   Co.,    8   Cusb.  w\    Hare   v.   Barstow,    8   Jur.   928; 

(Mass.)  79.     But  the  proposition  is,  in  King  v.  Enterprise  Ins.  Co.,  45  Ind.43; 

effect,  to  resort  to  the  underwriters  in  Franklin  Ins.  Co.  r.  Humphrey.  65  lud. 

Boston  as  authority  for  the  legal  con-  549;    31    Am.    Rep.    78;    Bar^tt    v. 

struction  of  a  contract  containing  or-  Orient  Mut,  Ins.  Co.,  3  Bosw.  (N.  Y.] 

dinary  language.  3S5  ;  Turner  v.  Burrows,  5  Wend.  (N. 

In   Farmville  Ins.  and  Bank   Co.  k.  V.)   54: ;  8  Wend.  (N.  Y.)   144;  Lat- 

Butler,  55  Md.  333,  It  was  held  that  the  tourng   v.  Farmers'   MuL   Ins.   Co.,   3 

attempt  to  establish  a  usage  in  contra-  Houst  (Del.)  404. 

diction  of  the  provlElon  of  the  policy,  1.  See  supra,  this  title,  Usagts  la 
is  contrary  to  the  best  considered  au-  Exflain  CoMfracti. 
thorities.  It  is  elementary  law,  that  a  a.  UiacM  Batvtm  Luidlord  ud  Tin- 
custom  may  be  established  by  proper  uit. — In  Stultz  v.  Dickey, 5  Binn.  (Pa.) 
evidence  to  show  the  true  construction  185;  6  Am.  Dec.  4TI,  an  agreement  by 
of  a  contract,  but  not  to  control,  alter  a  tenant  that  the  landlord  should  have 
and  vary  it.  Foley  f.  Mason,  6  Md.  theaway-goinKcrop  washeld  toexdude 
49;  Murray  v.  Spencer,  24  Md.  530;  the  custom  of  the  country  that  aucb 
Chesapeake  Bank  v.  Swain,  39  crop  should  be  the  property  of  the 
Md.  483.  tenant. 

In  Busby  v.  North  American  L.  Ins.  In  Werner  v.  Footman,  E4  Ga.  138, 

Co.,  40  Md.  S7I ;   17  Am,  Rep.  634,  the  it  was  held  that  the  legal  right  of  a 

policy  provided  as  follows  :     "  And  it  landlord  under  an  express  contract  for 

is  also  understood   and  agreed  by  the  a  time  certain  cannot  be  evaded  by  a 

assured,  that  in  case  the  said  premium  custom. 

shall  not  be  paid  on  or  before  the  date  In  Webb  t:  Plummer,  j  B.  &   Ad. 

hereinbefore   mentioned  for  the  pay-  746,  in  reference  to  a  lease  the  court 

ment  thereof,  then,  and   in  every  such  said:  "  Where  there  is  a  written  agree- 

cese,   the   eaid   company  shall   not  be  ment  between  the  parties,  it  is  naturatlv 

liable  for  the  payment  of  the  sum  as-  to  be  expected,  that  it  will  contain  all 

sured,  or   any   part   thereof,  and   this  the  terms  of  their  bargain ;  but  if  it  is 

policy  shall  cease  aDd  determine."  The  entirely  silent  as  to  the  terms  of  quit, 

court  said  that  the  plaintiff  could  not  ting,  it  may   let  in  the  custom  of  the 

show  that  there  existed  a  usage  among  country  as  to  that  particular.     If,  how- 

the  general  agents  of  foreign  insurance  ever,  It  speciGes  any  of  those  terms,  we 

companies  doing  business  in   the  city  must  then  go  by  the  lease  alone.     The 

of  Baltimore,  and  in  the  state  generally,  custom  of  the  country  applies  to  those 

and  among   domestic  insurance   com-  cases  only  where  the  specific  terms  are 

panics,  to  accept   premiums   after   the  unknown," 

time  when  they  became  due  and  pay-  In   Stoddard  v.   Emery,  118  Pa.  St. 

able  by  the  terms  of  the  policies.  436,  it  was  held  that  if  the  parties  to  a 

For   other   Instances   see   Gabay   t.  demise  of  land  for  oil  and  gas  purposes 

Lloyd,  3  B.  &  C.  793 ;  :o  E.  C.  L.  ii^ ;  have    provided     therein,     by    express 

Bend    I'.    Georgia   Ins.   Co.,   cited   in  terms,   how  many  wells  shall  be  put 

Aug,  on  Ins.,  4  3f :  Crofts  r.  Marshall,  down,  no  implicatian  can  be  raised  llMt 
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be  to  vary  or  contradict  the  terms  of  the  contract.  The  cases 
embrace  customs  of  the  port  with  reference  to  approaching  a 
wharf,  and  unloading,  and  various  other  instances.* 

•nj  greater  number  are  to  be  drilled  pointed  out  bj  the   lessor,   the   leuor 

In  accordance  with  a  cuEtom  for  the  paying    for    fallowing    the    land    and 

most  effective  operations.  carrying  out  the  dung,  but  nothing  for 

In  Roberts  -v.  Baker,  i  C.  &  M.  80S, .  the  dung  itself,  and   paying  for  grass 

the  question  was  whether  a  covenant  on  the  ground  and  threshing  the  com, 

in  a  lease  whereby  the  tenant  bound  The  claim  was  for  a  customarj  altow- 

taimselt  not,  on  quitting  the  land,   to  ance  for  foldage  (a  mode  of  manuring 

sell  or  take  swaj'  the  manure,  but  to  the  ground);   but   the   court    held,  as 

leave  it  to  be  expended  by  the  succeed-  there  was  an  express  provision  for  some 

ing  tenant,  ercluded  the  custom  of  the  payment,   on   quitting,   for   the  things 

country,  br  which  the  outgoing  tenant  covenanted  to  be  done,  and  an  omission 

was  bound  to  leave  the  manure   and  offoldage,  the  customary  obligation  to 

was  entitled  to  be   paid   for   it.     The  pay  for  the   latter  was  excluded.     No 

court  held   that   it  did.     In  that  case  doubt  could  exist  on  that;  the  language 

Lord   Lyndhurst   said  :"  It  was   con-  in  the  lease  was  equivalent  to  a  stiputa- 

tended  that  the  stipulation  to  leave  the  tion  that  the  lessor  should  pay  for  the 

manure  wns   not  inconsistent  with  the  things  mentioned,  and  no  more, 
tenant's  being   paid  for  what  wag  so         In  Boyd  v.  Shnrroclt,  L.   R.,  5   Eq, 

md  that  the  custom  to  pay  for  the  71,  a  deed  was  made  conveying  certain 


e  might  be  engrafted  1 
gagement  to  leave  it.  But  if  the  parties 
meant  to  be  governed  by  the  custom  in 
this  respect  there  was  no  necessity  for 
any  stipulation,  as,  by  custom,  the  ten- 
ant would  be  bound  to  leave  the  ma- 
nure, and  would  be  entitled  to  be  paid 
for  it.  It  was  altogether  idle,  therefore, 
to  provide  for  one  part  of  that  which 
WHS  sufficiently  provided  for  by  the 
costom,  unless  it  was  intended  to  ex- 
clude the  other  part." 

In  Roxburgh  i>.  Robertson,  i  Bligh 
1,^6,  a  lease  contained  an  express  pro- 
vision as  to  the  disposal  of  the  away- 
going  crop,  and  specified  and  regulated 
the  particular  allowances  that  were  to 
be  made  by  an  incoming  tenant  to  an 
outgoing  one;  under  these  provisions 
the  custom  of  the  country  in  respect  to 
the  matters  referred  to  is  excluded. 

Otber    similar    cases   in  which   the 
terms  of  the  contract  between  the  land- 
lord and  tenant  are  held  to  exclude  any 
e  Clarke  v.  Roystone,  13   M. 


rable.  In  a  con- 
the  looms,  the  court  said : 
"It  is  said  that  there  is  a  custom  in  this 
trade  that  all  these  looms  are  regarded 
as  not  being  fixtures,  and  I  am  asked 
to  give  credit  to  the  evidence  upon  the 
subject.  No  such  custom,  however,  I 
apprehend,  can  be  produced  in  evidence 
to  alter  the  meting  of  the  words  of 
the  deed,  those  words  being  that  the 
mill  shall  be  assigned,  with  all  its 
:hinery,  fixed  and  movable.     It  ap- 


pear 


le  that  the  p 


t  be 


ft  W.  753;  Sutton  V.  Temple,  \i  M.  ft     the  articles. 


bound  by  what  has  been  done,  and  if  I 
come  to  the  conclusion  that  they  have 
Hied  those  things  for  the  term,  and 
have  treated  them  as  so  fixed,  and  not 
as  things  to  be  transported  from  one 
place  to  another,  the  case  is  at  an  end," 
In  Martyr  v.  Bradley,  g  Bing.  24;  23 
E.  C.  I>.  249,  the  lease  provided  for  the 
lixtures,  fastenings,  etc.,  set  up  during 
the  demise ;  this  necessarily  excluded 
of  any  custom  in   regard  to 


W,  63 ;  StalTord  v.  Gardner,  L.  R.,  7  C, 
P.  2^;  Wiltshear  v.  Cottrell,  1  El.  ft 
01.  674;  72  E.  C.  L.  674;  Thorpe  v. 
Eyre,  I  Ad.  &  El.  1)36;  28  E.  C.  L.243; 
Dalby  V.  Hirst,  i  B.  &  B.  224. 

In  Webb  v.   Plummer,   2   B.  &  Ad. 
746,  there  was  3  lease  of  down  lands, 
with  a  covenant  to  spend  all  the  prod- 
uce   on    the   premises,  and   to  fold   a     uence  01  a  cui 
flock  of  sheep   upon    the    usual    part     the  charterer 
of    the   farm;   and    also,  'In    the  last    entire  amount   of   the   commissions 
year  of  the  term,  to  carry   out  the  ma-     specified  in  the  charter-party,  will  not 
nure   on   parts   of  the   fallowed    farm     be  admitted. 
868 


1.  llMsva  lA  Harltlms    OOBtrftcta. — 

In  Hollowavi'.  McNear,  81  Cal.  154, 
it  was  held,  in  an  action  against  a 
charterer  fnr  breach  of  a  charter-party, 
which  recites  that  "  a  commission  of 
live  per  cent,  on  this  charter  shall  be 
paid  by  the  vessel,  after  completing 
the  loading,"  to  the  charterer,  that  evi- 
of  trade,  by  which 
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9.  Uki^b  Between  PrincipBl  and  Agent — The  usages  rejected  as 
varying  contracts  in  the  relation  of  principal  and  agent,  are  chiefly 
in  cases  where  the  agent  has  claimed  commission  in  excess  of 
■  that  agreed  upon,  relying  upon  a  usage  in  the  trade  to  do  so.* 

In    Tumbull    v.   Citizens'  Bank,    i6  essary  that  it  should  be  excluded  in 

Fed.   Rep,  14.5,  the   contract  declared  express   terms.     It  is  sufficient  if  it  ap- 

'  -   -    to  lake  the  pear  that  the   parties    intended  to   be 

"  that  meana  governed  br  what  Is  writieo  and  not  hy 


that  the  consignees  were   to  lake  the    pear  that  the   parties    intended  t 
cargo  "  from  alongside;"  "that  means     governed  by  wh< '  ' 
that  it  is  to  be  taken  from  where  the     anything  else." 


ordinary  appliances  of  the  ship  would  In  The  Alhambra,  L.  R.,  6  P.  D.68,a 

leave  it  in  discharging,  at  the  end  of  vesBcl  was  chartered  to  proceed  with  a 

the  ship's  tackle,   on  a.   wharf,   if  the  cargo  from  Baltimore  to   Falmouth  for 

ship  was  discharging  at  a  wharf;  on   a  orders,  "thence  to  a  safe  port  in  the 

lighter,  if  the  ship   could   not  reach   a  l/nittd  Kingdom  AiOTdtreA,  or  ani»I 

wharf    and    was    discharging    in    the  thereunto  as  she  could  safelj  get,  and 

stream."     But  the  consignees  urged  a  always  lay  anddischarge  afloat."    The 

custom    of    the    port,    that   the   term  vessel  was  ordered  to  Lowestoft.     Her 

"  taken  from  alongside."  in  its  general  draught  of  water  when   loaded    was 

acceptation    with    merchants   at   the  such  that  she   could   not   lie  afloat  in 

port  of  delivery,  did  not  mean  that  the  Lowestoft  Harbor  without  discharging 

merchant  was  to  take  it  from  within  a  aportion  of  hercargo.butthedischargc 

foot  or  two  of   the  ship,  but  that  the  of   cargo    might    have     been   carried 

ship  was  to  deliver  on  the   earthwork,  on    with    reasonable    safety   in   Low- 


t  this  port.  And  entoft  Roads.  The  court  rejected  e 
that  the  term  "alongside"  had  ordina-  dence  that  it  was  the  custom  of  the  port 
rily  been  construed  there  to  mean  de-  of  Lowestoft  for  vessels  to  be  lightened 
livery  at  the  port ;  and  as  the  custom-  in  the  roads  before  proceeding  into  the 
house  authorities  required  that  the  harbor,  and  said  that  the  custom,  if  It 
cargo  should  be  delivered  on  terra  Is  proved,  Is  in  no  way  admissible  to 
firma,  and  se  the  wharf-master  always  control  what  Is  the  true  construction  of 
insisted  that  the  wharf  property  could  the  charter-party.  The  custom  «1- 
not  be  jeopardized  by  the  delivery  of  leged  is  that  Lowestoft  does  not  mean 
any  heavy  weights  on  the  woodwork,  the  Lowestoft,  but  means  something  else, 
delivery  on  the  earthwork  has  almost  >.  «.,  Lowestoft  Roads, 
always  been  customary.  In  reply  to  In  Cobb  i>.  Lime  Rock  F.  etc.,  Ins.  Co., 
this  the  court  said  that  the  custom  of  s8Me.336,itwasheld  that  in  apolicy  of 
the  port  could  not  vary  the  terms  of  an  Insurance  on  a  vessel,  the  words  "pro- 
unambiguous  contract,  and  that  to  al-  hibited  from  the  River  and  Gulf  of  St. 
low  such  a  custom  to  come  in  where  Lawrence  between  September  1st  and 
the  parties  have  specified  that  the  May  1st,"  constitute  a  warranty  that 
cargo  is  to  be  taken  from  alongside,  the  vessel  shall  not  enter  those  waters 
would  be  to  render  nugatory  such  a  withip  the  time  mentioned.  The  words 
provision.  are  to  be  construed  In  their  ordinary 
In  Hearne  v.  New  England  Mut.  and  popular  sense,  unless  by  some 
Marine  Ina.  Co.,  10  Wall,  (U.  S.)  ^88,  known  usage  of  trade  they  have  a  dif- 
it  was  expressed  in  the  policy  that  the  ferent  meaning, 

vessel  should  proceed  to  a  certain  port  In  The  Gazelle,  128  U.  S.  474^  It  Wat 
in  Cuba,  and  thence  to  Eurofe.  "  It  held  that  evidence  of  a  custom  to  con- 
was  implied  that  she  should  visit  no  sider  as  safe  a  particular  port,  which  in 
other  port  in  Cuba.  Expreasam  facit  fact  is  not  reasonably  safe,  would  di- 
tacittim  ceisare.  Under  such  circum-  rectly  contradict  the  charter-party,  and 
stances,  usage  can  have  no  application,  would  therefore  be  Incompetent  as 
and  proof  of  its  existence  is  inadmissible,  matter  of  law. 
In  no  case  can  usage  be  received  where  1.  In  Lon 
it  Is  inconsistent  with,  or  repugnant  to,  580,  which  v 
the  contract.  Otherwise  it  would  not  tiff  sought  to  recover,  for  building  cer- 
explain,  but  contradict  and  change  the  tain  houses,  a  commission  of  ten  per 
contract  which  the  parties  have  made;  cent,  on  the  cost,  and  where  the  evi' 
substituting  for  it  another  ond  different  dence  tended  to  prove  a  contract  to  paj" 
one,  which  they  did  not  make.  Toes-  such  per  cent,  as  commissions,  "evi- 
tablish  such  inconsistency  it  is  not  nee-  dence  on  the  part  of  the  defendant,  M 
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10.  VtM^n  Between  Vendor  and  Purchaaer. — The  usages  rejected  as 
varying  contracts  made  between  vendor  and  purchaser,  embrace 
usages  offered  in  evidence  to  directly  contradict  the  terms  of  a 

to  what  was  the  general  or  ciutoinBi^  mlulon  merchsnts  to  cha^e  half  com- 

commlMtona  paid  on  such  building,  la  mistloiiB  when  goodBConalgned  to  them 

firopeil^  rejected,  as  the  same  U  whollj'  tn  the  ordinary  waj  for  sale  are  taken 

mmaterial."  back,  Is  not  applicable  to  this  caae;  for 

In  Staggv.  Connecticut  Mut.  L.Jni.  an  express  contract  cannot  be  con- 
Co.,  10  Wall,  (U.S.)  389.  it  was  held  trolled  or  varied  by  tUaRe," 
thatwheretherewasanexpreHCOntract  In  Partridge  v,  PhcenU  Mut.  L.  In*, 
for  the  compensation  of  an  insurance  Co.,  15  Wall.  (U.  S.)  573,  the  AfijjiiHri 
agent,  no  proof  of  a  general  custom  as  Bgent  of  a  Connecticut  life -Insurance 
to  such  compensation  was  admissible  company,  having  inquired  of  the  com- 
which  was  In  conflict  with  the  contract,  pan/ concerning  the  terms  on  which 
"  By  the  language  of  the  second  circu-  he  was  employed,  received  the  (bllow- 
lar,  it  Is  quite  clear  there  was  no  room  Ing  answer  from  them  :  "  Concerning 
(or  usage,  for  It  is  thereexpressty  stated  your  status  In  Mitsovri,  it  Is  simply 
that  the  commission  on  the  renewal  this :  You  are  there  working  up  a 
premiums,  like  those  on  the  original  business  for  yourself,  and  are  paid  the 
premiums,  was  to  be  paid  only  ao  long  highest  commissloni  which  we  pay." 
as  the  plalntifT  continued  to  be  the  agent  In  consequence  of  subsequent  disputes, 
of  the  company."  the  agent  waa  soon  after  discharged  by 

In  Castleman  v.  Southern  Mut.  Ins.  the  company,  there  being  at  the  time 

Co.,   14  Bush  (Ky.)   107,  the   agent's  the  sum  of  (1,773  in   his  hands,  which 

contract  provided  that  he  should  be  al-  they  claimed.    The  agent  brought  suit 

lowed  certain  commissions,  "  as  com-  for  his  commission,  and   on   the   trial 

pensation  In  full  for  any  and  all  serv-  offered  to  prove,  by  men  familiar  with 

ices  under  the  agreement."   A  usage  in  the  business  of  life  insurance,  that  the 

the  insurance  business  giving  the  agent  words  of  the  letter  had  a  peculiar  and 

commissions  on  the  renewal  premiums  well -understood  meaning  among  Insur- 

on  p  o  1 1  c  i  e  s  obtained  by  him  was  re-  ance  men  ;  that  its  meaning,  as  under- 

jected.  stood  in   that   business,  was   that   the 

In  Osborne  v.  Rider,  6a  Wis.  235,  a  agent  should  have  the  right  to  solicit 
sub-agent  agreed,  by  written  contract,  and  cause  policies  to  be  issued  accord- 
that  notes  taken  by  him  on  sales  made  Ing  to  the  published  niles  and  rates  of 
for  the  principal,  should  be  notes  of  the  company,  and  should  have  the 
persons  of  well-known  responsibility,  right,  during  the  life  and  force  of  such 
and  that  if  the  principal  should  find,  at  policies,  to  collect  all  renewed  pre- 
any  time  within  six  months  after  any  miums  thereon,  and  have  commissions 
settlement,  that  any  notes  taken  and  on  such  renewals ;  and  that,  if  he  was 
passed  upon  at  such  settlement,  were  discharged  by  the  company  without 
doubtful  or  worthless  at  the  time  of  sufficient  cause,  he  was  entitled  to  be 
sale,  he  {the  sub-agent)  would  replace  paid  immediately  the  present  value  of 
them  with  cash  or  good  notes.  "  No  his  commissions,  to  be  computed  by 
^eneralcustom  amongagentsupon  tak-  the  actuarial  rule  used  by  such  com- 
ing notes  to  receive  and  act  upon  a  panics  lo  value  p  o  I  i  ci  e  s.  The  trial 
property  statement  by  the  maker  with-  judge  excluded  the  evidence,  and  in  the 
out  further  inquiry  as  to  his  financial  Supreme  Court  of  the  United  Slatei. 
condition,  would  abrogate  the  positive  where  the  case  was  taken,  his  ruling 
provisions  of  the  contract."  was  affirmed.     "  It  appears  to  us,  as  It 

In  Ware  v.  Hay  ward  Rubber  Co.,  3  did   to   the  circuit  court,"   said  Mr. 

Allen  (Mass.)  84,  there  was  a  written  Justice   Miller,  "  that    the    testimony 

contract,   by  which  commission  mer-  offered  would   have  established  a  new 

chants  agreed  that  they  would  receive  and  distinct  term  to  the  contract.     It 

goods  consigned  to  them,  and  Insure  would  have  established  a  contract  very 

and  sell   the  same  tn  accordance  with  different  from  the  written  one  intro- 

provislonK  therein  contained,  and  duced  by  plaintiff.     The  language  of 

charge  on  all  such  sales  a  certain  spec-  the  letter  was  neither  ambiguous  nor 

ified  commission.    "  This  being  a  writ-  technical.     It  required  and  needed  no 

ten  and  express  contract,  the  evidence  expert,  no  usage,  to  discover  its  mean- 

ofTered  in  respect  to  the  usage  of  com.  ing.    To   have   admitted   the  usage 
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contract ;  usages  which,  while  not  expressly  contradicting  the 
terms  of  the  contracts,  would  control  them  by  superadding  obli- 
gations not  contemplated  by  them;  usages  allowing  the  perform, 
ance  of  a  contract  in  a  manner  different  from  that  agreed  on,  al- 
though perhaps  not  involving  any  detriment  to  the  contractec ; 
and  other  usages  involving  variations  in,  or  inconsistent  addi- 
tions to,  the  contract  as  made.* 

offered  in  evidence  in  this  case,  would  1.  In  Atkins  »,  Howe,  i8  Pick, 
have  been  to  make  a  contract  for  the  (Mass.)  i6,  goods  consigned  by  the  de- 
parties,  diilering  materially  from  the  fendants  to  an  auctioneer,  were  sold  bj 
written  one  under  which  they  had  him  to  the  plaintiff,  on  tlie  condition 
both  acted  for  some  time."  of  sale,  that  no  allowance  should  t>e 
In  Kimball  v.  Brawner,  47  Mo.  398,  made  for  damBge  unlew  applied  for 
the  defendant  (the  principal)  contracted  within  three  days  from  the  sale.  It  was 
to  pay  the  plaintifT (the agent),  "twenty  held  that  the  condition  of  sale  limited 
per  cent,  upon  all  original  or  lirst-year  the  liabilitj  of  the  defendants  for  such 
premiums  collected  and  paid  in  by  him  damage,  aH  well  as  of  the  auctioneers, 
upon  policies  issued  upon  applications  to  three  days  from  the  sale,  notwith- 
taken "  by  him.  The  plaintiff  offered  standing  the  damage  was  not  dis- 
evidence  to  show  that  it  was  the  esiab-  covered  till  after  the  lapse  of  such 
llshed  "  usage,  custom  and  method  of  time.  Hence,  in  an  action  to  recover 
doing  business  by  the  insurance  com-  back  the  price  of  such  goods,  evidence 
pany,  in  regard  to  such  policies  as  were  to  prove  that,  according  to  the  custom 
referred  to  in  the  contract,  to  treat  all  of  merctiants,  goods  were  returned  by 
premiurasas 'collected,' though,  for  the  purchasers  at  auction  to  the  ovrners, 
convenience  at  the  assured,  payable  in  and  received  by  them  or  allowances 
installmentE."  The  court  said:  "There  made,  after  the  expiration  of  three 
is  nothing  here  for  a  construction.  The  days,  was  held  to  be  inadmissible.  "  It 
plaintiff  is  simply  suing  to  recover  seems  to  the  court,  that  the  evidence  of 
comniisBions  on  money  which  he  did  custom,  as  offered,  was  plainly  inad- 
not  collect  and  pay  over,  and  seeks,  missible.  Custom  is  often  of  impor- 
by  the  aid  of  a  construction  founded  tance,  to  show  how  parties  are  to  be 
on  usage,  to  so  enlarge  the  scope  of  understood,  in  the  language  which  they 
the  stipulation  as  to  include  commis-  have  used ;  but  this  is  not  such  a  case, 
sions  on  all  original  premiums,  whether  Here  was  a  claim  for  damage.  The 
collected  and   paid  over  or  not.    The  terms  of  sale  were,  that  all  claims  for 


parties  mieht  have  so  contracted,  t>ut  damage  must  be  made  within  three 
dtd  not.  The  usage  must  yield  to  the  days,  and  before  the  bills  were  settled, 
express  stipulations   contained   in  the    The   stipulation   was  one  which    the 


written  agreement."  parties  might  lawfully  make,  and  if  it 

In    Pai^   V.  Piedmont,  etc..   L.   Ins.  varied    from  the   common   custom,  it 

Co.,  48  Ga.  601,  the  defendant's  counsel  shows   that  these  parlies  Intended  to 

asked  the  witness  if  he  knew  of  any  us-  make  terms  diflering  from  those   us- 

Se  in  the  life-insurance  business  as  to  ualiy  made;    convenlio  iegem    vincit. 

e  commutation  of  value  of  renewals  They  had  a  right  to  make  a  law  for 

on  the  discharge  of  agents,  and  what  themselves,  and  are  bound  bv  it." 

auch   usage   was,   if   there   was   any  P  In  Brown  v.    Foster,  113  Mass.  136; 

which  being  objected  to,  the  court  sus-  18  Am.  Rep.  463,  the  plaintiff,  a  tailor, 

tained  the  objection,  and  said  :  "  The  agreed  to  make  the  defendant  a  satia- 

contract  of  the  parties  in  this  case  was,  fsctory  suit  of  clothes  ;  the  defendant 

that  the  defendants  should  receive  for  received  the  suit,  but  returned  it  asun- 

their  services  twenty  per  centum  on  all  satisfactory.     There   was    evidence  to 

sums  collected  by  them  for  first  year's  show    that    a   custom    existed  among 

premium  insurance,  and  seven  and  one-  tailors  of  having  garments  tried  on 
afterthey  were  finished,  and  then  mak- 
ing any  alterations  which  might  be 
necessary  to  make  them  fit.  The  plain- 

plicit;  there  is  no  doubt  or  ambiguity  tiff  contended  that,  as  there  was  such  a 

at  to  the  meaning  of  it,  or  as  to  the  in-  custom  to  remedy  such   defects  when 

tendon  of  the  parties."  tbey  occur,  the  plaintlS  was  entitled  to 
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a  reasonable  opportunity    to   reined^'  Baltimore,   to  be  delivered   within    a 

the  defecta.     But  the  court  held  that,  llTnlted  time,  and  after  such  Mie,  and 

"When   an   express  contract  like  that  before  the  delivery  of  the  whole,  grain 

■bown  in  the  present  case  was  proved  advances  in  price,  there  is  a  untform, 

to  have  been  made  between  parties,  it  well-established   custom   in   that   clly, 

was  not  competent  to   control   It   by  which  permits  the  vendee  to  exact  i 


evidence  of  a  usage.  It  may  be  that 
the  very  object  of  the  express  contract 
was  to  avoid  the  effect  of  such  usage, 
and  no  evidence  or  usage  can  be  ad- 
mitted to  contradict  the  terms  of  a 
contract,  or  control  its  legal  interpre- 
tation and  effect  If  the  plaintitf  saw 
fit  to  do  woric  upon  articles  for  the  de- 
fendant and  to  furnish  materials  the 


of  money,  as  margin, 
from  the  vendor,  if  none  of  the  grain 
has  been  delivered  ;  and  if  part  has  been 
delivered,  such  cu«tom  enables  the 
vendee  to  retain  In  his  hands  a  reason- 
able sum  of  money,  the  proceeds  of 
sales  made,  as  margin  or  security  for 
future  deliveries.  The  contract,  in  re- 
spect to  the  mode  and  time  of  payment 
:ting  that  the  articles  when  for  the  barley  that  might  be  consigned 
manufactured  should  be  satisfactory  to  the  a  p  p  e  1 1  an  t,  G.,  was,  that  he 
to  the  defendant,  he  can  recover  only  should  pay  for  it  as  delivered,  by  the 
upon  the  contract  aa  It  was  made."  acceptance  of  five-day  drafts,  to  be  paid 

InOelrichBT;.Ford,23How.(U.  S.)  when  due.  The  court  held  that  no 
49,  Ibe  court  held  that  where  there  was  evidence  of  custom  or  usage  was  ad- 
a  contract  lo  deliver  flour  at  a  certain  misslble  to  alter  or  modify  this  expreaa 
time,  place,  and  price,  there  could   be    provision  of   the  contract.     "The  pur- 


quire  margins  from  the 
curity  for  the  delivery  according  to 
contract.  "There  is  no  ambiguity  or 
uncertainty  in  Its  terms  or  stipulations, 
and  the  condition  sought  to  be  annexed 
was  not  by  way  of  explanation  or  in- 
terpretation, but  in  addition  to  the 
contract.  The  plaintiff  agrees  to  de- 
liver a  given  number  of  barrels  of 
flour  on  certain  days,  at  the  price  of 
t9.3j  per  barrel,  in  the  consideration 
of  which  the  defendants  agree  to  re-  a  custom 
ceive  the  flour  and  pay  the  price.  This  grain  tradi 
is  the  substance  of  the  written  con-  be  deli' 
'tract.  But  the  defendants  insist  that, 
besides  the  obligations  ariEing  out  of 
the  written  Instrument,  the  plaintiff  is 
under  an  additional  obligation  to  give 
security,  whenever  called  upon,  for  the 
faithful  performance,  and  thin  by  the 
deposit  In  bank  of  the  sum  of  t^,ooo. 
The  written  Instrument  bound  only  the 
peiaonal  reEponsiblllty  of  the  plaintiff; 


vidence  of  c 


9   to 


additional  provisi 

and  that,  too.  in 

matter  for  which  the  con- 

:preBfily  provided." 

In   Scott   V.   Hartley,  116  Ind.   339. 

which  was  an  action  for  the  breach  of  a 

contract  to  purchase  from  the  plaintiff 

corn  in  Indiana  at  a  certain  price.  "  net, 

track.    Philadelphia,    Union    Line," 

brought  on  the  defendants  refusing  to 

receive  the  corn,  the  defendants  alleged 

a  custom   of  persons   engaged   In   the 

:lhat,uponasaleofgrain,to 

:d  in   Philadelphia  or  other 

cities  in  the  eastern  states,  at  a  slated 

price  on  the  "  track,"  or  "  net,"  or  "  net 

track,"  such  grain  was  to   be   delivered 

on    the    track    at   such    city    without 

payment   of  freight   by  the  seller,  and 

that   the    purchaser    should    pay    the 

freight,  and  deduct  it  from  the  purchase 

price  of  the  grain,  and  thus  fix  the   net 

.tes  of  freight  thus  paid  be- 


the  parol  evidence  seeks  to  superadd,  Ing  fixed  by  contracts  betwee 
not  a  responsible  name  as  security,  purchasers  and  the  transportatioi 
but  in  effect  the  same  thing — a  given     panles.     It  was  held  that  there  was  n 


n  of  money.    The  parol   proof 

only  adds  to  a  written  instrument,  but 

is  repugnant  to  the  legal  effect  of  it." 

In  Oelricbs  v.  Ford,  ll  Md.  489,  the 
same  question  arose  between  the  same 
parties,  and  was  decided  by  the  court 
of  appeals  of  Maryland  In  the  same 
manner,  the  usage  being  rejected  aa 
tending  to  control  the  written  contract. 

In  Gibney  v.  Curtis,  61  Md.  193,  G.  the  price  agreed  on,  evidi 
offered  to  prove  that  when  a  sale  of  or  usage  cannot  be  received  to  deter' 
grain  In  quautltles  of  a  thousand  bushela  mine  it.  "  Evidence  of  usage  and  cu 
and  more,  is  made   to  a  merchaat  in    torn  is  not  permitted,  In  otherwords. 


higuity  in  the  terms  of  the  contract, 
and  evidence  of  such  custom,  tending 
to  contradict  the  contract  as  to  the 
"  net  price,"  was  InHdmlssIble. 

In  Wilkinson  v.  Williamson,  76  Ala. 
163,  it  was  held  that  under  an  express 
contract  for  the  sale  of  timber,  all  the 
terms  being  agreed  on  at  the  time,  and 
_    _  .^y  afterward  arising  as  to 
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prcTall  over  and  nullify  the  expreas  predominant  kind.  Where  a  specific 
provisionB  and  stipulationt  of  the  con-  lot  or  potatoes  U  bought,  upon  inepec- 
tract,"  tion,  it  1b  evident  that  It  is  of  no  con- 
In  Mutllner  v.  Bronson,  14  111.  App.  sequence  what  thej  are  called.  But  hi 
355,  it  was  said  that  the  claim  that  the  the  cane  at  har,  the  potatoes  were  con- 
appellee  was  entitled  to  a  return  of  the  tracted  for  gimpl^  hj  name.  Under 
rejected  lumber  or  to  be  paid  for  it,  upon  the  contract,  it  appears  to  us  that  the 
the  ground  that  such  had  been  the  ac-  defendants  were  entitled  to  have  the 
customed  mode  of  dealing  between  the  contract  performed  br  a  delivery  onlj 
parties  in  many  prior  transactions,  could  of  the  kind  named.  Of  course,  if  there 
not  be  auBtained  in  the  case,  for  such  a  was  anj  precise  degree  of  mixture 
private  and  special  custom  could  not  within  which  a  mixed  lot  of  potatoes 
control  the  express  words  of  Che  con-  would,  in  the  custom  of  the  trade,  not 
tract.  only  be  called  by  the  name  ai  the  pre- 
In  Van  Camp  Packing  Co.  v.  Hart-  dominant  kind,  but  would  be  deemed 
man,  116  Ind.  177.  it  appeared  that  by  sufficient  to  (ill  contracts  made  with- 
a  written  contract,  the  plaintiff,  who  out  Inspection,  and  when  the  potatoes 
was  cultivating  tomatoes,  agreed  to  were  designated  only  by  name,  and 
deliver  them  to  the  defendant  as  they  such  custom  was  general,  or,  if  local, 
should  ripen,  from  day  to  day,  and  the  was  within  the  knowledge  of  the  party 
defendant  agreed  to  receive,  unload,  sought  to  be  t>ound,  so  that  he  must  be 
and  weigh  them  "  on  unusual  business  presumed  to  have  contracted  with  ref- 
bours,  from  6  o'clock  on  Monday  erence  to  It,  then  the  custom  might  be 
morning  till  10  o'clock  on  Saturday  shown  and  the  contract  read  In  the 
morning  of  each  week  during  the  sea-  light  of  It.  Rlndskoff  v.  Barrett,  14 
eon."     A  stipulated   amount  was  to  be  Iowa  loi." 

Said  as  liquidated  damages  for  any  de-  In  Gilbert  v.  McGlnnls,  114  111.  a8,it 
ault.  It  was  held  in  an  action  for  such  appeared  that  in  February  a  person 
damages  for  the  defendant's  failure  to  agreed  to  sell  to  another  a  quantity  of 
attend  at  its  place  of  businesB  and  re-  corn  at  a  stipulated  price  per  bushel,  to 
celve  the  tomatoes,  according  to  eon-  be  delivered  in  the  months  of  August 
tract,  that  evidence  of  a  usage  by  which,  and  September  following,  and  the  pur - 
under  like  contracts  during  previous  chaser,  as  a  part  of  the  same  agreement, 
years,  the  defendant's  warehouse  was  promised  to  make  advances  on  the  con- 
not  open  until  seven  o'clock  in  the  tract  to  the  seller  of  what  money  he 
morning,  was  not  admissible.  might,  from  time  to  time,  require.  It 
In  Woods  T.  Miller,  55  Iowa  168;  39  was  held,  in  a  suit  upon  the  contract 
Am.  Rep.  170,  the  contract  called  for  brought  by  the  purchaser  for  non-de- 
Early  Rose  potatoes.  There  was  evi-  livery  of  the  corn,  that  evidence  that  a 
dence  tending  to  show  that  the  potatoes  custom  or  usage  prevailed  requiring 
were  mixed.  One  witness  said  that  the  vendor  to  give  to  the  vendee  his 
about  three-fourths  of  them  were  Early  note,  upon  receiving  any  such  advances. 
Rose.  As  to  the  kind  of  potatoes,  a  was  not  admissible  in  behalf  of  the 
witness  was  allowed  to  testify  that  the  plaintiff,  as  it  was  inconsistent  with  the 
potatoes  were  what,  according  to  the  express  contract.  "Instead  of  collect- 
understanding  of  dealers,  would  be  ing  something  on  his  corn,  as  provided 
called  Early  Rose  potatoes.  "In  one  by  the  agreement,  the  seller  is  offered  a 
view  this  testimony  was  not  objec-  loan  of  money  on  his  Individual  note, 
tlonable.  It  was  proper  for  plaintiffs  which  would  be  a  complete  change  of 
to  show,  by  a  person  acquainted  with  the  legal  relations  of  the  parties. 
thedilferentkindsof  potatoes, thatthesc  Whereas  the  seller  wag  before  a  mere 
were  Early  Rose.  But  it  is  manifest,  creditor  of  the  purchaser,  he  at  once, 
from  the  examination  of  the  evidence  upon  giving  Euch  a  note,  becomes  the 
generally,  that  the  plaintiffs  sought  to  debtor  of  the  purchaser,  and  no  part  of 
show  by  Leow  that  the  lot,  notwlth-  the  debt  due  him  on  account  of  the  sale 
standing  the  potatoes  were  mixed,  had  is  thereby  discharged." 
enough  Early  Rose  potatoes  In  it  to  en-  In  Beats  v.  Terry,  2  Sandf.  (N.  Y.) 
able  it  to  pass  in  the  potato  trade  as  a  127,  a  usage  of  trade,  to  the  effect  that 
lot  of  Early  Rose  potatoes.  Now,  it  on  a  contract  to  deliver  flour  of  a  par- 
may  be  that  where  a  lot  of  potatoes  ticular  mark  or  brand,  a  delivery  of 
has  a  large  predominance  of  a  partic-  flour  of  equal  or  better  qualItT,  of  a 
ular  kind,  the  lot  would  be  designated  different  mark  or  brand,  will  satisfy  the 
by  potato  dealers  by  the  name  of  the  contract,  was  held  to  be  inadmissible. 
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"There  U   pothlng  equivocal   fn   this  In   the    ordinarj   tnnsactiona    In    the 

contract;  nothing  to  require  the  aid  of  trade,  the  seller  1b  not  liable  to  take 

an^  usage,  or  mercantile  understand-  back  the  butter  or   make  snj  dedtu:- 

Ing,  to  ascertain  the  meaning  of  any  of  tion    from    the   price    agreed,   unleaa 

ft>  terms  or  phnuet.     .     .     .     We  can-  the    purchaser    exemines    the    butter 

not    recognize    a   usage    which   will  as    soon    as    may   be    after    deliverer, 

authorize  ■  party  to  deliver  one  article  and,   in    case     of   defect    in    quality, 

In  fulfillment  of  a  contract   positively  returns  It  to  the  seller,  or  gives  him 

to  deliver  another."  notice  of  the  detect  at  once.     "  Under 

In  Greenttine  v,  Borchard,  50  Mich,  the  contract  of  warranty  claimed   bj 

i.36;  45  Am.  Rep.  51,  evidence  was  of-  defendants,  the  rights  and  liabilities  of 
ered  to  the  effect  that  it  is  usual  and  the  parties  were  fixed  and  well  defined 
customary  for  manufacturers,  where  by  the  general  principles  of  the  corn- 
customers  bargain  for  walnut  counters,  mon  law.  The  usage  claimed  steps  In 
tomake  the  paneUorother  parts,  where  and  supersedes  the  well -defined  legal 
it  would  be  especially  desirable  and  im-  effect  of  the  contract  as  made  by  Uie 
portant  to  have  the  wood  firm,  hard,  parties,  and  substitutes  therefor  the 
and  rich,  of  mere  whitewood.  The  qualilied  and  limited  liability  under 
judge  excluded  the  evidence.  The  the  local  usage.  This  could  not  have 
ruling  was  held  correct  on  appeal,  been  the  intention  of  the  parties.  If 
"The  effect  of  such  evidence,  if  any,  they  knew  the  usage,  and  their  rights 
must  have  been  10  derogate  from  the  ana  liabilities  under  It,  and  made  an 
intent  of  the  plaintiff  and  to  defeat  a  express  contract  of  warranty,  It  must 
right  secured  to  him  by  the  contract."  be  presumed  that  they  were  not  satis- 
In  Atkinson  v.  Allen,  39  Ind.  375.  a  Bed  with  their  rights  and  liabilities 
contract  was  made  between  A  and  B  under  the  usage,  and  therefore  made 
for  the  purchase,  killing,  and  packing  the  express  contract,  taking  the  case 
of  hogs.    It  was  agreed  among  other  out  of  the  usage." 

'things,  that  the  hogs  were  to  be  killed  In  Yates  v.  Pym.  6  Taunt.  44:;,  It 
and  packed  by  B  "on  joint  account,  was  held  that  a  usage  of  trade  cannot 
each  party  to  have  one-half  Interest."  be  set  up  in  contrnvention  of  a  n  ex- 
It  was  held  that  evidence  of  a  custom  press  contract;  therefore,  on  a  war- 
of  the  trade  that  when,  under  such  a  ranty  of  prime  singed  bacon,  evidence 
contract,  the  packers  themselves  slaugh-  U  not  admissible  of  a  practice  in  the 
tered  the  hogs,  thej  were  entitled,  to  bacon  trade  to  receive  bacon  to  a  cer- 
Ifae  exclusion  of  the  other  contracting  tain  degree  tainted  as  prime  singed 
party,  to  the  profits  on  the  nale  of  the  bacon ;  nor  of  a  practice  to  preclude 
bristles,  gut,  fat,  and  grease  from  the  the  purchaser  from  all  remedy,  if  he 
hogs  packed,  was  inadmissible,  as  be-  does  not  discover  and  point  out  the  de- 
ing  In  direct  conflict  with  the  express  feet  by  an  early  day. 
terms  of  the  contract.  In  WiUmering  v.  McGaugbey,  30 
In  O'Donohue  v.  Leggett  (Supreme  Iowa  20.S;  6  Am.  Rep.  673,  it  was  con- 
Ct.),  8  N.  Y.  Supp.  436,11  was  held  tended,  In  an  action  for  breach  of  con- 
that  where  a  contract  is  to  purchase  tract,  that  a  clause  providing  for  de- 
"  i.joo  plculs  of  Free  Preanger  coffee,  livery"at  anytime  in  December" 
to  arrive,"  it  cannot  be  shown  that  on  meant  upon  the  last  days  of  the  month, 
sales  of  coffee  to  arrive  the  exact  quan-  But  the  court  rejected  the  evidence  as 
tity  was  not  always  realized ;  that  it  in  conflict  with  the  contract, 
overran  in  some  cases,  and  fell  short  in  In  Cash  v.  Hinkle,  36  Iowa  623,  the 
others;  and  that  when  1,640  piculs  contract  provided  for  the  delivery  of 
would  arrive  it  would  be  regarded  a  "sixty-five  head  of  fat  hogs,  to  weigh 
good  delivery  on  a  contract  for  r,7oo,  13;;  pounds  and  over."  Upon  a  ques- 
The  contract  being  definite  and  cer-  tion  as  to  whether  evidence  could  be 
tain  in  respect  to  quantity,  evidence  of  given  that  this  meant  an  average  of 
a  custom  to  change  or  vary  it  cannot  325  pounds  for  the  animals,  and  not 
be  received.  that  each  animal  should  weigh  335 
In  Marshall  i>.  Perry,  67  Me.  78,  the  pounds,  the  court  said  that  there  was 
court  said  that  a  party  who  sells  butter  no  ambiguity.  "  There  is  s  1  m  p  1  y  an 
with  a  warranty  of  Its  quality,  cannot  omission  of  a  word  to  express  whether 
limit  or  control  the  legal  effect  of  such  the  weight  specified  is  the  weight  of 
warranty  by  proof  of  a  local  usage  each  hog  or  the  aggregate  weight  of  all 
among  merchants  in  the  trade,  where  the  hogs.  It  is  very  clear  that  the 
thesale  is  made,  to  the  effect  that  former  was  intended, and  thatthe  word 
8G9 
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11.  HiaceUaneons  Caaes. — In  the  note  are  collected  a  number  of 
cases  upon  various  usages  which  have  been  rejected  by  the  courts 
as  varying  the  terms  of  the  contracts  to  which  it  was  sought  to 
connect  them.* 

'  each  ■  is  to  be  implied."  Of  this  deci-  rights  and  obligations  under  similar 
slon  Mr.  Lawson  remarks  (Lawson,  contracts,  could  not  berecelvcd  ta  vair 
Usages  and  Customs,  4  314) :"  But  if  it  the  rights  of  these  parties  under  this 
was  the  cuetom  of  the  trade,  when  buy-  contract.  The  custom  put  in  evidence, 
ing  and  selling  a  lot  of  hogs  over  a  if  it  had  any  pertinency  to  the  case, 
certain  weight,  to  receive  or  deliver  contradicted  the  rules  of  law  applicable 
hogs  aggregating  that  weight  through-  to  the  contract,  and  was  inadmissible." 
out,  though  some  fell  under  and  some  In  O'Donohue  r.  Leggett  (Supreme 
went  over,  it  is  clear  that  the  contract  Ct.),  S  N.  Y.  Supp.  426,  it  washeldthat 
would  purposely  omit  to  specify  what  the  sale  of  the  coflfee  in  controversy 
the  court  here  thought  was  accidentally  having  been  in  writing,  and  no  mention 
omitted.  The  understanding  of  the  made  of  samples,  the  seller  could  not 
trade  as  to  what  the  contract  really  show  a  custom  making  it  the  duty  of 
meant  was  more  likely  to  be  correct  buyers  of  Coffee  to  accept  or  reject  It 
than  the  unaided  opinion  of  a  t>ench  of  immediately  after  the  receipt  of  over- 
lawyers.  Of  this  belief  was  the  chief  land  samples,  and  that,  consequently. 
justice,  who  dissented  from  the  ruling  the  buyer  bad  accepted  the  coSee  by 
of  the  majority,  and  who  did  not  fail  to  retaining  such  samples  for  two  days, 
give  reasons  for  his  dissent.  The  chief  and  returning  them  with  inetructions 
justice  of  the  court  dissented  from  the  that  the  coffee  be  sold  as  the  sort 
opinion,  and  said  in  part :  '  In  the  con-  bought.  See  also  Clamoi^an  v.  Guis- 
tract  before  us,  the  parties  agree  that  sere,  1  Mo.  141 ;  Boardman  t'.  Spooner, 
the  hogs  sold  are  "  to  weigh  315  pounds."  13  Allen  (Mass.)  353 ;  90  Am.  Dec.  19IS ; 
Now,  the  custom  in  question  does  not  Rogers  v.  Woodruff,  23  Ohio  St.  6^1 ; 
change  the  Import  of  the  words.  Itsim-  13  Am.  Rep.  276:  Smith  v.  ]ef- 
ply  implies  to  them  a  meaning.  The  fryes,  15  M.  &  W.  561 ;  Polhemus  1: 
language  of  the  contract  is  not  explicit,  Heiman,  50  Cal.  438;  Ford  v,  Yates,  2 
and  is  left  by  the  parlies  to  interpreta-  M,  &  G.  540;  1  Scott  N.  R.  645;  Lock- 
tion.  Its  meaning,  whether  each  hog.  ett  r.  Nicklin,  x  Eich.  93;  Cross  r. 
or  the  average  of  all  the  h<^s,  must  be  Englin,  3  B.  &  Ad.  106;  iz  E.  C.L.36; 
235  pounds  in  weight,  may  well  be  Corwin  v.  Patch,  4  Cal.  204;  Schenck 
ascertained  by  proof  of  a  custom  gov-  t;.  Griffin,  38  N.J.  L.  ^62;  Marks  t>. 
erning  the  trade,  in  view  of  which  the  Cass  County  Mill,  etc.,  Elevator  Co., 
law  presumes  the  parties  contracted.' "  43   Iowa   146;     Duncan   v.  Green,   43 

In  Hedden  -v.  Roberts,  134  Mass.jS;  Iowa  678. 

.5  Am.  Rep.  276,  the  plaintiff  sued  the  1.  In  Sigsworth  t.   Mclntyre,  18  III. 


defendant  for  the  price  ot  a  monument  126,  the  defendant  having  entered  ii 
The  defendant  set  up  that  the  contract  a  written  contract  to  build  the  plaintiff 
was  for  a  monument  and  two  tablets  to  a  dwelling  house,  etc.,  and  a  bam,  each 
be  made  and  erected  In  the  defendant's  with  a  cellar,  and  all  of  specified  di- 
cemeterv  lot ;  and  that  the  plaintiff  had  men  slon  a,  sought  to  limit  and  Interpret 
Ifot  performed  or  offered  to  perform  the  meaning  by  reference  to  a  neigh- 
th is  contract.  At  the  trial  the  plain-  borhood  usage  among  mechanics. 
UfT  offered  evidence  of  a  general  cue-  "  The  very  attempt  in  this  case  to 
toin  that  when  a  special  contract  is  make  the  parties  speak  in  their  writ- 
made  for  a  monument  and  accompany-  ing,  through  the  mouths  of  witnesses, 
ing  tablets  lo  be  set  up  in  a  cemetery  shows  the  soundness  of  the  rule  which 
lot,  and  when  the  contract  includes  tab-  excludes  such  testimony.  One  car- 
lets  and  a  monument  and  the  setting  penter  would  not  include,  under  such 
of  the  same,  not  to  furnish  the  tablets  an  agreement,  either  the  foundation  of 
until  the  purchaser  has  selected  them  that  portion  not  required  to  have  a 
and  furnished  the  lettering  for  them,  cellar,  nor  shutters  or  blinds,  nor  to 
It  was  held  that  evidence  of  the  custom  paint  the  outside,  nor  plaster  the  in- 
offered  was  inadmissible.  "The  gen-  side  of  the  dwelling.  Another  car- 
eral  understanding  of  manufacturers  of  penter  would  lay  a  foundation  and 
ind   tablets,   as   to    their  plaster,  but  would  not  paiol  or  put  on 
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blinds.     This   would    introduce    great  98  E.  C.   L.   537,  it   was    held,  in   an 

uncertainty  Into  contracts,  where  It  is  action  against  «  drawer  of  a  bill  of  ex- 

flupposed  that  the  parties  Intended  to  change  drawn  and  indorsed  in  £a^/iii>f/ 

have  meant  and  understood  each  other  and   payable  abroad,  and  dishonored, 

definitely.     No  one  would  be  willing  evidence  Is  not  adtnissible  to  prove  a 

[o  accept  of  a  contract,  the  meaning  of  usag;e   among   merchants  in  England 

which  was  to  be  treated  as  a  matter  of  to  entitle  the  holder,  at  his  option,  to 

fact,  to  be  settled  by  the  interpretation  demand  from  the  drawer  the  amount  of 

ol  witnesses.     ...     If  the  defendant  re-exchange,  or  the  sum  which  he  gave 

has  entered   into  a  contract  in   terms  for  the  purchase  of  the  bill,  this  being 

which  wilt  compel  him  to  do  more  than  a  usage  which  In  terms  contradicts  the 

he  intended,  it  Is  his  misfortune ;  but  lie  written  instrument, 

may  not  relieve  himself  by  a   resort  to  Other  cases    stating  or   illustrating 

the  usages  of  that  neighborhood,  If,  In-  the  rule  that  usage  Is  not  admissible  to 

deed,  any  exist.     None,  however,  are  vary  the  terms  of  a  contract  are  East 

shown,  but  the  witnesses  are  permitted  Tennessee,  etc..  R.  Co.  t:  Johns'-  -    "- 


o  give  each  his  private  opinion  of  the     Ala.  596  ;  51   Am.   Rep.  489  ;  Mason's 
txtent  of  such  an  undertaking."  Ben.  Soc.  ti.  Baldwin,  S6  111.  479;  Wil- 

In  Grinnell  v.    Western  Union  Tel.     son  v.  Bauman,  80  111.  493 ;   Evering- 


Co.,  113  Mass.  399;  18  Am.  Rep.  485,  ham  v.  Lord,  19  III.  App.  ^65;  Corbet! 

which   was   an  action  against  a  tele-  t>.  Underwood,  S3  111.  324;  3j  Am.  Rep. 

graph  company  for  a  mistake  In  send-  39a;  Fay  v.  Strawn,  32  111.  395;;  Spears 

ing  a  message,   it   was  held  that  ev-  v.  Ward,  48  Ind.  541 ;  Rafert  v.  Scrog- 

Idence  of  a  usage  in  a  local  ofHce  of  gins,  40  Ind.  195 ;   Foley   v.  Mason,  6 

the  company  la   inadmissible  to  varv  Md.  37;  Cooke  v.  England,  27  Md.  14; 

the  terms  of  the  contract  under  whicK  93  Am.  Dec.  613;  Stultz  v.   Locke,  47 

the  message  is  sent.  Md.  562;  BodtiMi  v.  Fox,  23  Me.  90;  39 

In  Palmer  B.  Clark,   io6  Mass.  373,  Am.  Dec.  611;    Randall   r.  Smith,  63 

it  was  held  that  where  a  written  agree-  Me.  T05  ;  iS  Am.  Rep.  200;  Macomber 

ment    provided    that    certain     work  f.  Parker,  13  Pick.  (Mass.)  182 ;  Snelt- 

should  be  "measured   by  the  city  en-  ing  ji.  Hall,  107  Mass.   134  ;  Boardman 

gineer,"  a  usage  that  the  city  engineer's  ij.  Spoon  er,   13  Allen  (Mass.)   353;  90 

assistants  could  attend  to  such  work  Am.  Dec.  196;  Bell  r.  Smith,  99  Mass. 

was  Inadmissible.     See  also  Carkin  v.  6i7;Thwlng  r.Great  Western  Ins.  Co.. 

Savory,   14  Gray  (Mass.)  ;i8;  Union  iil  Mass.  93:  Van  Hoesen  T'.  Cameron, 

Bank  V.  Forrest,  3  Cranch  (C.  C.)  ai8;  54  Mich.  609;  Erwin  r.  Clark,  13  Mich. 

Goodfellow   V.  Meegan,  3a    Mo.  180;  10;  Globe  Milling  Co.  v.   Minneapolis 

Richmond  v.  Smith,  S  B.  &  C.  9;   i.s  Elevator   Co.,   44  Minn.   1:13;  Mutual 

E.  C.  L.  144;  Reading  v.  Menham.  i  Safety  Ins.  Co.  v.  Hone,  3  N.  Y.  341 ; 

M.  &  R.  134,  Magulre  f.  Woodside,  2   Hilt.  (N.  Y.) 

A  usage  or  custom  of  baseball  cluho  59;   Holmes  v.  Pettengill,  i   Hun   (N. 

to   discharge  a  player  on  ten  d  ays'  Y.)  316;  Lane  v.  Bailev,  47  Barb.  (N. 

notice,   if  he   is   deficient  in   plavlng.  Y.)395;  Wadsworth  f.'01lcott.6N.  Y. 

cannot  modify  a  special  contract  tor  a  64;  Hinton  v.   Locke.  5   Hill   (N,  Y.) 

definite    time,    especially   when    the  437 ;  Vail  7..  Rice. 5  N.  Y.  155;  Parsons 

player  has  no  reciprocal  right  to  can-  t:    Miller,    15    Wend,    (n!    Y.)   561; 

eel  the  contract.     Baltimore  Base  Ball,  Chandler  v.  Belden,  18  Johns.  (N.  Y.) 

etc,  Co.  V.   Pickett  (Md.  1894),  28  Atl.  157 ;  9  Am.  Dec.  193;  Goodyearn.Og- 

Rep.  379.  den,   4   Hill   (N.  Y.)   104;  Mercantile 

In  Cortelyoui'.  VanBrundt,3johns.  Mut.  Ins.  Co.  v.  SUte  Mul.   F,  etc., 

(N.  Y.)  357;  3  Am.   Dec.  439,  it  was  Ins.  Co.. 35  Barb.  (N.  Y.)   319;  Dutch 

said   that  evidence  of  usage  was  inad'  "                     ^■.   -r    r.            ^.        , 
missible  to  explain  the  language  of  a 
deed  not  ambiguous  or  equivocal. 

In  Tucker  v.  Smith,  68  Tex.  473,  It 
was  held  that  proof  of  a  custom  where- 
by one  is  denied  a  right  to  land  em- 
braced within  the  boundaries  set  forth  Bogert  v.  Cauman,  Anth.  (N.  Y.)  97; 
in  bis  title  papers,  or  which  changes  McClusky  v.  Klosterman,  20  Oregon 
the  legal  effect  of  the  deeds  under  loS;  Bryani'.  Spurgln,5Sneed(Tenn.) 
which  he  claims,  is  Inadmissible  in  681;  National  Bank  v.  Burkhardt,  100 
evidence.  U.  S.  686;  Savings  Bank  v.  Ward,  100 

In  Susei'.  Pompe,  8C.  B.  N.  S.  538;  U.  S.  195;  Sterling  Or^n  Co. ii.  House, 
861 
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12.  Usage  Cannot  Var;  L^bI  Luport.  —  Evidence  of  usage  is 
not  admissible  when  its  effect  would  be  to  contradict  the  legal 
import  as  distinguished  from  the  express  terms  of  a  contract,  as 
determined  by  the  court  independently  of  the  usage.  Where,  by 
judicial  construction,  a  contract  is  held  to  have  a  certain  meaning, 
that  meaning  tannot  be  varied  by  evidence  of  usage.  Where  the 
court  decides  that,  under  the  terms  of  a  contract,  the  parties  have 
certain  rights  and  obligations,  such  rights  and  obligations  cannot 
be  varied  by  proof  of  a  usage  that  the  contract  means  otherwise. 
In  other  words,  the  legal  import  of  a  contract  cannot  be  varied 
by  usage.  This  legal  import  may  arise,  either  from  a  judicial 
construction  of  the  meaning  of  the  terms  of  the  contract,  or, 
when  the  meaning  of  the  terms  is  clear,  from  a  judicial  determina- 
tion of  the  rights  of  the  parties  under  the  contract.  Usage  is 
not  allowed,  either  to  contradict  the  judicial  construction  in  the 
former  case,  or  the  judicial  determination  in  the  latter.  This 
must  be  clearly  distinguished  in  the  first  case,  however,  from 
cases  in  which  it  is  proper  to  explain  the  meaning  of  a  word  or 
expression  of  doubtful  import,  or  one  used  in  a  certain  business, 
in  a  different  sense  from  the  usual  one;  but  where  words  or  ex- 
pressions have  received  a  judicial  interpretation  in  a  certain  char- 
acter of  contract,  they  cannot  be  shown  to  mean  something  dif- 
ferent when  drawn  in  question  in  such  a  contract.* 

In  the  latter  case,  when  the  court  holds  that,  upon  the  proper 
construction  of  a  contract,  the  parties  are  entitled  to  certain  rights 
and  are  under  certain  obligations,  such  judicial  construction  can- 
not be  controlled  by  proof  of  a  usage  to  the  contrary.  Very 
pointed  instances  illustrating  this  rule  have  grown  out  of  con- 
tracts made  with  stock-brokers  and  others,  upon  pledges  of  secu- 
rities for  loans  of  money.  The  law  determines  the  rights  of 
pledgor  and  pledgee  under  such  contracts,  and  decides  in  what 
manner  it  is  proper  for  the  pledgee  to  sell  the  securities  in  default 
of  payment  of  the  loan.  The  legal  import  of  the  contract  be- 
tween the  parties  being  thus  fixed  by  the  construction  of  the 
court  in  the  particular  case,  the  court  will  not  allow  its  construc- 
tion to  be  controlled  by  a  usage  contrary  thereto.     Any  such  us- 


netta,  Crabbe  (U.   S.)  534;   Bllven  v.  stood  bj  the  partle*  to  have  >  special 

New  Eneland  Screw  Co.,  33  How.  (U.  and  peculiar  meaning,  differing  from 

S.}  410:  The  Isabella,  1  Rob.  Adm.  199;  that  which  might  ordJnarllj  be  attrib- 

Whfte  V.  Wilson,  a  B.  &  P.  116.  uted  to  it;  especially  is  this  true  in  re- 

1.  In  Seccomb  v.  Provincial  Ins.  Co.,  spect  to  policies  of  insurance.     These 

10   Allen    (Mass.)  305,  Btgelow,  C.  J.,  contracts,  like   others  of  a  mercantile 

said:  "There  can  be  no  doubt  that,  in  nature,  when  first  introduced   as  sub- 

the  interpretation  of  written  contracts,  jects  of  exposition  in  the  courts  of  com- 

especiallj  those  of  a  mercantile  char-  mon  law,  contained  many  loose,  unde- 

Bcter,  evidence  of  usage  is  competent  fined,  and   indeterminate  words   and 

and  f  requentlj'  admitted,  to  explain  the  phrases,  which,  if  Interpreted  lllerall;, 

sense   in   which    particular   words   or  and  without  reference  to  the  course  of 

pbrase*  are  nsed,  and  to  show  that,  as  trade  and  the  customs  of  merchants, 
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would  have  increised  the  riekassumed  i«   equally  effective  with  the  word  'in- 

by  the  insurers  or  abridged  the  indem-  sure,    knd  It  has  been  decided  that  the 

nity  secured  to  the  assured,  contrary  word  '  insure'  may  be  used  in  a  policy 

to  the  real  intentions  of  the  parties.  But  of  reinsurance  with  the  same  force  and 

it  is  obvious  that  the  necessity  which  validity.    The  proof   offered   attempts 

everise  tothe  liberalruleswhichbave  to  wrest  the  term  'reinsure'  from  the 
retofore  l>een  adopted  by  courts  of  established  sense,  and  make  it  correla- 
justice  in  admitting  usages  as  explana-  tive,  as  between  the  first  insurer  and 
tory  of  this  class  of  CMstoms  has  in  the  reinsurer,  whenever  the  former  in- 
ereat  measure  ceased  to  exist.  By  a  sures  more  than  the  tatter,  with  the 
long  course  of  judicial  decisions,  that  distinct  and  dilTerent  contract  of  double 
which  was  originally  indeilnite  and  un-  Insurance.  In  our  view,  it  seeks  to 
certain  anddlfficult  of  application  In  the  vary  an  express  agreement  between 
language  of  the  [nstrument  has  become  these  parties,  couched  in  plain  Ian- 
clear,  determinate,,  and  well  settled,  guage,  having  an  established  legal  as 
The  consequence  is,  that  of  late  years,  welt  as  conventional  meaning,  and  we 
the  tendency  of  courts  of  law  has  been  are  entirely  clear  that  the  tesiimony  of 
to  apply  the  rules  regulating  the  com-  usage  ought  not  to  be  received." 
petency  of  usages  to  explain  and  inter-  In  Lomhardo  -v.  Case,  45  Barb.  (N. 
pret  the  language  of  written  instru-  Y.)  95,  the  plaintiff  was  not  permitted 
ments  with  great  strictness,  and  to  on  the  trial  to  prove  the  alleged  i;u8- 
guard  with  increased  vigilance  against  tom,  for  the  reason  thateffect  could  not 
the  danger  of  allowing  extrinsic  ev[-  be  given  to  the  cuBtom  without  making 
dence  to  vary  or  control  the  words  in  a  new  contract  t>etween  the  parties. 
wbich  the  parties  have  deliberately  ex-  "  Six  months  from  date  "  cannot,  by 
pressed  their  meaning.  Many  of  the  proof  of  any  custom,  be  extended  or  ex- 
early  authorities  in  Eng-land  and  in  plained  to  mean  or  include  "a  day  or 
this  country  go  much  farther  in  the  ad-  two  before  date." 

mission  of  testimony  to  prove  usages  In  Galena  Ins.  Co.  i>.  Kupfer,  28  111. 
for  the  purpose  of  aiding  in  the  inter-  33a;  81  Am.  Dec.  184,  the  court  refused 
pretation  of  written  contracts  than  to  allow  evidence  as  to  the  meaning  of 
would  be  deemed  to  be  reasonable  or  the  words  "current  funds,"  as  <be  terms 
safe  at  the  present  day.  We  are  Inclined  have  a  settled  meaning.  When  a  word 
to  doubt  whether  in  any  case  it  would  has  a  general  well  denned  signification, 
nowbedeemed  tobecompetenttooffer  it  is  not  competent  to  change  that 
evidence  to  show  that  a  description  of  meaning  by  evidence.  On  the  con- 
B  voyage,  in  a  policy  whieh  is  suscepti-  trary,  if  a  word  is  employed  which  has 
ble  of  a  clear  and  definite  exposition,  in  no  definite  and  specific  general  mean- 
conformity  to  the  interpretation  of  the  Ing,  its  local  meaning  may  be  proved. 
words,  as  established  by  adjudicated  See  also  Moore  v.  Morris,  10  111.  355 ; 
eases,  has  another  and  different  mean-  Marc  v.  Kupfer,  34  111.  a86;  Osgood  v. 
ing  by  mercantile  usage,  from  that  McConnell,  31  111.  74. 
which  has  been  so  recognized  and  set-  In  Gross  v.  Criss,  3  Graft.  (Va.)  i<o, 
tied."  it  appeared  that  a  merchant  In   Phiia- 

In  Bergetti/.OrientMutuallns.Co.,  delphia  wrote  to  his  debtor  in  Clarks- 

3  Bosw.   (N.  Y.)  385,  the  court  said:  burg,  reminding  him  that  bis  debt  had 

"It  is  not  com  pete  nt  to  show  that  been   due    for   some   time,  and    said: 

words  written  in  a  policy,  and  which  "We   must  request  you   to   remit  the 

have  received  a  judicial  interpretation,  amount."    This  did  not  authorize  the 

have  acquired   by  the  usage  of  trade  a  admission  of  evidence  of  a  local  usage 

peculiar  commercial  meaning,  variant  or  understanding,  to  give  a  meaning  to 

from  or  in  conflict  with  that  which  the  terms  of  the  letter  different  from 

the  courts  have  adjudged  to  he  their  that  which  they  obviously  bore.     "The 

true  meaning."  meaning  of  the  terms  used  is  plain  and 

In  Hone  v.  Mutual  Safety  Ins.  Co.,  unequivocal,  importing    a   demand   of 

I  Saadt.  (N.  Y.)  137,  In  an  action  upon  payment  of  a  debt,  which  had  been  due 

a  policy  of   reloaurance,  the  court  re-  for  some  time,  and  nothing  more," 
jected  evidence  to  limit  the  meaning  of         In  Lawrence  t^.  Gallagher,  43  N.  Y. 

the   word   reinsure,  and  said  :     "  The  Super.  Ct.  309.  It  was  held  that  where 

word  '  reinsure,' has  a  definite  mean-  the  contract,  by  unambiguous  terms.was 

iDg,settled  in  the  law  tor  two  centuries  In  a  certain  event  to  clothe  one  of  the 

Cast,   and   having   the  same   meaning  parties  thereto  with  the  rights  of  an 

1  Its  ordinary  and  popular  sense.     It  owner  of  certain  property,  the  subject 
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ige,  would  change  the  rights  of  the  parties  to  the  contract  as 

construed,  and  would  contradict  its  legal  effect.' 

oF  the  contract,  a  usage  which  would  between  the  parties  wu  that  of  pledgor 

annul  such  right,  was  Inadmlsstble.  and   pledgee;  that   a   sale  under  luch 

1.  In  Allen  v.  Djkers,  3  Hill  (N.  circumstances  without  notice  was  a 
Y.)S93;  7  Hill  (N.  Y.)  497,  A.  bor-  cont^ersion ;  and  that,  in  an  acUon 
rowed  monej'  of  D.,  a  stock-broker,  on  b7  the  plaintiff  for  such  conversion, 
a  promissory  note  payable,  in  siitj  evidence  oF  a  usage  that  stock  held, 
days;  the  note  stating  that  the  former  as  in  this  case,  might  be  soid  bj  the 
had  deposited  with  the  latter  two  hun-  broker  whenever,  by  the  Tall  of  the 
dred  and  ti(\y  shares  of  the  stock  of  a  stock  in  the  market,  the  margin  was 
certain  bank  as  collateral  security,  with  exhausted  and  not  renewed,  was  inad- 
authority  to  sell  the  same  in  case  the  missible,  because  indirect  variance  with 
note  was  not  paid  at  maturity.  D.  the  rules  of  law  applicable  to  the  Tela- 
proposed  to  prove  that,  where  stock  tion  of  the  parties.  "  This  was  an  offer, 
was  deposited  with  a  broker  as  col-  not  lo  explain  the  meaning  of  particu- 
lateral  security,  it  was  the  general  us-  lar  terms, or  to  proveattendingcircum- 
age  for  the  latter  to  hypothecate  or  stances  to  enable  the  court  to  construe 
dispose  of  it  at  pleasure  ;  and,  on  pay-  the  agreement,  but  to  change  the  rights 
ment  or  tender  of  the  principal  debt,  of  the  parties  to  a  contract.  By  the 
to  return  an  equal  number  of  shares  of  law,  as  I  have  Interpreted  It,  the  cus- 
the  same  kind  of  stock.  But  the  court  tomer  did  not  lose  the  title  to  his  stock 
held  that  Iheevidencewaainadtnlssible  by  any  process  less  than  a  sale  upon 
as  tending  to  contradict  the  legal  im-  reasonable  notice,  or  hy  judicial  pro- 
port  of  the  note.  ceedings.    The  brokers  had  no  right  to 

In  Wheeler  v.  Newbould,  16  N,  Y,  sell  without  such  a  notice.     A  practice 

391,  It  was  held  that  the  pledge  of  com-  or  custom  to  do  otherwise  would  have 

mercial  paper  as  security  for  a  loan  of  no  force." 

money  does  not,  in  the  absence  of  a  In  Baker  v.  Drake,  66  N.  Y.  518;  33 
special  power  for  that  purpose,  author-  Am.  Rep.  80,  the  court  followed  Mark- 
ize  the  pledgee,  upon  the  non-payment  ham  v.  Jaudon,  41  N.  Y.  235,  and  held 
of  the  debt  and  upon  notice  to  the  that  the  relation  ofbroker  and  customer, 
pledgor,  to  sell  the  securities  pledged  under  the  ordinary  contract  for  a 
either  at  public  or  private  sate.  "In  speculative  purchase  of  stocks,  was  that 
order  to  authorize  a  sale  of  the  subject  of  pledgee  and  pledgor;  that  a  sale  of 
of  a  pledge. hy  theact  of  the  party  with-  the  stock  by  the  broker,  under  such  a 
outjudlcial  proceedings,  personal  notice  contract,  without  notice  to  the  customer 
to  redeem,  and  of  the  time,  place,  and  of  the  time  and  place  of  sale,  was  a  con- 
manner  of  the  Intended  sale,  which  must  version;  and  that  proof  of  the  usage  of 
t>e  public,  must  be  given  to  the  pledgor,  brokers  in  such  cases  was  not  admissible. 
Evidence  Is  inadmissible  ot  a  local  cus-  to  add  to  or  make  part  of  the  contract- 
torn  in  the  city  of  New  York  to  sell  com-  In  Hopper  v.  Sage,  lu  N.  Y.  530;$ 
mercial  paper,  pledged  as  security  for  a  Am,  St.  Rep,  771,  it  was  held  that  a  diy- 
loan,  at  private  sale  and  for  the  best  idend  upon  corporate  stock  belonged 
price  that  can  be  obtained,  after  demand  to  the  owner  of  the  stock  at  the  time  It 
of  payment  and  notice  that  such  sale  will  was  declared,although  the  dividend  was 
be  made  in  case  of  default.  Such  a  cus-  made  payable  at  a  future  time.  In  the 
tom.  If  it  existed,  would  be  Illegal  and  absence,  therefore,  of  any  provision  to 
void."  See  also  Tavlor  t'.  Ketcham,  5  the  contrary  in  a  contract  of  sale  and 
Robt.  (N,  Y.)  507;  Stentor  v.  Jerome,  purchase  of  stock,  made  outside  of  and 
j4  N.  V.  48a  not  subject  to  the  rules  of  the  stock  m- 

In   Markham   v.  Jaudon,  41   N.  Y.  change,  dividends  previously  declared, 

335,  the  defendants,  stock -brokers,  pur-  but  made  payable  thereafter,  belonged 

chased  certain  stocks  for  the  plaintiff  in  to  the  seller,  and  are  not  transferred  by 

their  own  names  and  with  their  own  the  contract,  notwithstanding  ■  usage 

funds,  he  depositing  with  them  a  mar-  ■-'-"■-■■•■  ■ 

gin  of  ten  per  cent.,  which  he  agreed  to 
keep  good.    The  plaintiff  having  failed 

to  keep  the  margin  good,  the  defend-  the 

ants  sold  out  the  stock  without  notice  of  a 
to  him.     It 

664 
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And  similarly  in  various  other  cases  it  is  held  that  the  legal 
construction  of  a  contract  cannot  be  controlled  by  usage.  The 
court  decides  upon  the  rights  of  parties  under  their  contracts,  and 
in  rendering  its  decision,  it  cannot  be  alTected  by  what  may  be 
the  understanding  or  usage  of  persons  in  respect  to  the  determU 
nation  of  legal  propositions.* 

e  bj  the  Interest  of  the  parties  thereto,  b  to 
IS  of  be  determined  by  the  contract,  and  1*  a 
a  contract  are  clear,  unambiguouE  and  question  of  law  for  the  court." 
valid,  they  must  prevail,  and  no  evi-  In  Davis  v.  Galloupe,  iii  Maia.  lai, 
dence  of  custom  or  usage  can  be  per-  the  plaintiffs,  stonecutters,  agreed  Id 
mitted  to  change  them.  The  evidence  writing  with  the  defendant  to  furnish 
.  offered  (n  this  case  would  have  been  stone  tor  his  building  according  to  the 
Inconsistent  with  the  rules  of  law  and  plans  of  an  architect.  Wooden  pat- 
would    have    contradicted    the    plain                                               "           

terms  and  legal  effect  of  the  contract." 

In  Spear  v.  Hart,  3  Robt.  {N.  Y.)  plaintiffs  pro 
420,  the  court  sfmllsrly  said:  "Upon  without  asking  the  defendant  or  the 
■  sale  of  stock  deliverable  at  a  future  architect  to  furnish  them.  It  was  held 
day,  at  the  option  of  the  seller,  a  divi-  in  an  action  to  recover  the  amount  paid 
dend  declared  before  the  sate,  but  not  for  these  patterns,  that  evidence  of  a 
parable  until  afler  the  day  fixed  for  usage  for  stonecutters,  in  cutting  stone 
delivery  of  the  stock,  belongs  to  the  for  a  building,  to  procure  such  patterns 
seller,  and  does  not  pass  to  the  buyer,  and  recover  the  cost  from  the  owner  oE 
under  the  contract  Under  a  contract  the  building,  wag  inadmissible.  "  Bjt 
to  sell  100  shBres  of  stock,  a  custom  the  legal  construction  of  such  a  con- 
that  something  more'  passes  to  the  pur.  tract,  the  plaintiffs  were  to  furnish  the 
chaser,  cannot  be  allowed.     It  varies  patterns.     A  usage  that  the  defendant 

t  by  adding  to  it,  and  It  should  pay  for  them  would  be  contrarjr 

i  merely  an  explanation  to  the  terms  or  construction  of  the  con- 
ion  of  It."  tract,  and  therefore  would  not  he  valid," 

1.  In  Groat  v.  Glle,  51  N.  Y.  431,  the  In  Potter  v.  Smith,  103  Mass.  6S,  It 

defendant  contracted  to  sell  the  plain-  was  held  that  a  provision,  in  shipping 

tiffs   two   flocks   of  sheep,  which   had  articles  for  a  whaling  voyage,  that  u 

been  examined  by  the  plaintiffs.    The  any  officer  or  seaman  should  be  judged 

plaintiffs  paid  twenty-five  dollars  upon  by  the  master  incompetent,  the  master 

the   purchase,   and   were   to   take   the  might  "  displace  him  and  substitute  an- 

sheep  and  par  the  balance  at  a  sub-  other  in  his  stead,"  and  that  a  corre* 

sequent,  specified   time.     Within   the  spending  reduction  of  the  lay  of  such 

specified   time   the   plaintiffs  paid   the  officer  or  seaman,  should   thenceforth 

tAlance  of   the   pure  base- money    and  takeeffcct,  did  not  authorize  the  master 

took  the  sheep ;  but  before  this,  the  de-  todischarge  from  the  vessel  one  whohad 

fendant  had  sheared  the  sheep  and  ap-  shipped  under  these  articles  as  second 

propriated  the  wool.     In  an  action  for  mate ;  and  the  effect  of  such  a  provision 

the  conversion,  it  was  held  that  the  title  could  not  be  varied  by  evidence  of  a 

to  the  sheep  became  vested  In  the  plain-  usage  in  the  whaling  trade  never  to 

tiffs  immedlateljr  upon  the  completion  disrate  an  officer    to    a    seaman,   but, 

of   the  contract   and   payment  of  the  when  the  necessity  for  displacing  him 

twenty-five  dollars,  which  title  neces-  occurred,  to  discharge   him   from   the 

■aHlv  included  the  wool ;  and  that  the  vessel.     "  The  usage   alleged   to   exist 

legal  effect  of  the  agreement  could  not  cannot  avail  the  defendants.     Its  effect, 

be  controlled  or  varied  by  showing  a  if  proved,  is  to  control  and  vary  the 

custom  In  the  county  where  the  trans-  written   contract,  unambiguous  in    Its 

action   took   place   that   the   wool   of  terms,  into  which  the  parties  have  de- 


.K 


•heep,  sold  under  such  circumstances,     libe rate ly  entered." 

does  not  go  to  the  purchaser,  and  that        In    Wilson   v.  Knott,    3    Humph. 

evidence  of  such  custom  was  incompe-     (Tenn.)  473,  it  was  held  that  where  s 


''  Where  the  terms  of  a  contract    contract  was  made  between  the  < 
are  undisputed,  the  question  as  to  the    of  the  soil  and  a  carpenter  for  bulld- 
nature,  extent  and  effect  thereof,  and  of    ing  a  house,  and  the  house  was  burnt 
J7  C.  of  L.— ss  866 
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Zn.  UUGEB  Dt  VASiom  EELAnon— 1.  In  General.  —  Having 
examined  the  principles  governing  the  admissibility  of  usages  to 
affect  contracts  in  various  relations,  we  now  come  to  consider  the 
cases  which  cannot  conveniently  be  classified  under  the  preced- 
ing divisions  of  our  subject.  In  various  branches  of  business, 
usages  have  grown  up  which  determine  the  rights  of  parties  who 
conduct  their  affairs  with  reference  to  them.  By  these  usages, 
the  propriety  of  the  conduct  of  parties  is  measured.  They  con- 
stitute a  kind  of  local  law  for  those  who  subject  themselves  to 
their  operation. 

2.  TTsaget  of  Baak«*— a.  Day.s  of  GRACE.~Day9  of  grace  are 
said  to  be  the  mere  creature  of  usage,  varying  in  different  coun< 
tries,  and  of  no  compulsory  force.  The  usage  of  almost  all  banks 
in  America  has  been  to  allow  three  days  of  grace  ;  but  as  usage 
established  the  number,  so  it  may  also  change  the  number.  In  a 
leading  and  interesting  case  in  the  Supreme  Court  of  the  United 
States,  it  was  held  that  usage  in  Washington  and  the  District  of 
Columbia  could  establish  four  days  of  grace  as  the  rule  in  those 

down  after  much  work  was  done,  but  onlj,  was  inadmissible  tomodiry  a  writ- 

before  completion,  that  "proof  of  the  len  contract,    which     under    a    proper 

usage  as  to  the  party  on  whom  the  loss  construction  Imund  all  the  parties  buitd- 

would  fall  was  InadmUsible,"    This  was  ing  the  vessel.    "  To  allow  such  a  cus- 

regulated  b^  the  contract  and  the  cir-  torn  to  modify  the  written  contract  of 

cumstances  of  the  transaction,  and  not  the    parties    would    be    to    set    it   up 

the  usage  of  builders.  against   their  express  agreement    and 

In    Randall    v.    Rotch,    i3    Pick,  manifest  intentions,  which  the  law  will 

(Mass.)  107,  it  was  held  that  it  was  not  not  permit" 

competent  for  a  master  cooper  to  tend  In  Rice  v.  Codman,  1  Allen  (Mass.) 
his  apprentice  abroad  on  a  whaling  377,  it  was  held  that  a  bill  of  sale  of 
voyage  and  receive  his  earnings  on  gunnj  clolh,  specifying  the  invoice 
such  voyage,  and  a  custom  to  that  weight,  was  not  a  warranty  ihat  the  ac- 
eSect  was  bad,  being  repugnant  to  the  tual  weight  was  substantially  the  samf 
objects  and  terms  of  the  contract  of  with  the  Invoice  weight;  and  evldenci 
apprenticeship.  "A  high  trust  and  that  such  was  the  understanding  among 
confidence  are  reposed  in  the  person  dealers  in  that  article  in  Boston  was  in- 
of  the  master.  All  the  considerations  admissible.  "  There  is  no  doubt  that 
which  go  to  support  the  rule  that  an  it  is  competent  to  prove  by  parol  that 
apprentice  cannot  be  assigned  over,  are  words  used  In  a  contract  have,  by  corn- 
arguments  against  the  right  of  the  mercial  usage,  a  settled  meaaing  differ- 
master  to  place  the  apprentice  out  of  ent  from  their  common  and  ordinary 
his  own  control  and  instruction,  for  acceptation.  But  we  do  not  under- 
from  two  to  four  years,  a  targe  portion  stand  the  plaintiB's  o&er  .of  proof  to 
of  the  usual  period  of  apprenticeship,  come  within  this  rule.  They  asked  to 
It  is  directly  repugnant  to  the  leading  be  allowed  to  prove,  that  t&e  defend- 
■tlpulation  on  the  part  of  the  master,  to  ants,  by  warranting  that  the  cloth  was 
Instruct  the  apprentice  in  his  trade,  described  aa  of  a  certain  weight  In  the 
The  evidence  of  custom  was  therefore  invoice,  warranted  that  the  statement 
rightly  rejected.  The  custom  was  re-  in  ihe  invoice  was  substantially  true. 
lied  upon  to  establish  rights  and  duties  This  does  not  seem  to  us  to  be  explain- 
directly  repugnant  to  the  objects  and  ing  the  meaning  of  the  terms  used  in 
terms  of  the  contract."  the  contract,  but  an  attempt  to  give  to 

In  Ripley  v.  Crooker,  47   Me.   370  ;  the  contract  a  force  and  effect  which 
74  Am.  Dec.  491,  it  was  held  (hat  proof  its  terms  do  not  warrant." 
of  a  custom  In  the  vicinity  for  persons        1.  See  Banks  and  Bahkiko,  vol.  1, 
building  B  vessel  together,   that    each  pp,  106-IK1,  inclusive,  where  this   sub- 
should  be  responsible  for  his  own  share  Ject  is  treated  at  some  length. 
666 
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places ;  and  that  this  would  be  binding  upon  those  who  contracted 
with  knowledge  of  the  usage.  This  decision  has  been  followed  in 
other  states,  and  it  is  generally  recognized  that,  in  the  absence  of 
statutory  law,  the  usage  of  a  place  controls  in  the  matter.* 

1.  In  ReDner  ri.  Bank  of  Columbia,  that  the  allowance  of  anj  dajs  of  grace 
9  Wheat,  (U.  S.)  581,  a  u«age  on  the  Is  In  derogation  of  the  common -law 
part  of  all  the  banks  of  WaBhington  rule  applicable  to  other  contracts. 
and  Georgetown  to  demand  payment  Thev  are  emphatically  the  mere  crea- 
■nd  give  notice  to  Indoreers  of  com-  tures  of  usage,  varying  in  different 
nercial  paper  on  the  fourth  day  of  countries  to  suit  the  views  and  con- 
grace,  was  held  binding  upon  an  In-  venience  of  men  in  business,  oriel' 
doner  who  knew  of  the  usage.  The  nally  gratuitous,  and  not  binding  on  the 
court  said:  "This  court  must  assume  holder.  When  the  allowance  of  only 
as  established  facts  that  the  custom'  of  three  daj's  of  grace  is  said  to  be  the 
tbe  Bank  of  Columbia,  and  all  the  law  of  the  contract  by  bills  of  ex- 
other  banks  in  Washington  and  George-  change  and  promiesory  notes,  nothings 
town,  from  tlieir  first  Institution,  had  more  can  be  intended  than  that  custom 
been  to  demand  payment  of  notes  due  has  so  long  sanctioned  this  rule  that  all 
them,  on  the  fourth  day  after  the  lime  dealers  in  paper  of  this  description  are 
limited  therein,  and  that  this  custom  understood  lo  govern  themselves  by  it 
was  known  and  welt  understood  by  the  The  custom  under  which  this  bank  hai 
defendant  when  he  indorsed  the  note  transacted  business  for  five  and  twenty 
in  question;  and.  it  may  be  added,  with  years,  of  demanding  payment  of  the 
full  knowledge  and  expectation  that  drawers  of  notes  on  the  fourth  instead 
tbit  note  was  to  be  dealt  with  in  the  of  the  third  day  after  the  time  limited 
tame  way.  Under  such  circumstances,  for  payment,  ia  not  unreasonable  or  re- 
It  would  seem  that  nothing  short  of  pugnant  to  any  principles  of  general 
tome  positive  and  unbending  principle  poncy.  It  does  not  stand  alone,  but  is 
of  law  could  shield  the  defendant  from  in  accordance  With  the  usage  of  everjr 
responsibility.  But.  so  far  from  trench*  other  bank  in  Washington  and  George- 
tng  upon  any  such  principle,  we  think  town.  The  defendant  indorsed  the 
his  liability  completely  established  by  note  in  question  with  full  knowledge 
well-settled  rules  of  law.  It  seems  to  of  the  custom.  A  demand  on  the 
be  assumed  as  the  settled  law  of  prom-  fourth  day  is  in  perfect  harmoDy  witb 
issory  notes,  that  in  order  to  chargean  the  principles  of  tbe  common  law,  if 
indorser,  detnand  of  the  maker  must  applied  to  the  contract,  the  maker  hav- 
be  made  on  the  third  day  after  that  ing  the  whole  of  the  third  day  to  pay 
limited  in  the  note,  and  that  this  is  so  his  note,  and  not  being  in  de^utt  un- 
itubborn  a  rule  that  parties  are  not  til  the  fourth.  The  inconveniences 
permitted  to  violate  it  even  by  their  suggested  on  the  argument,  growing 
mutual  agreement.  We  admit  in  the  out  of  a  usage  here  differing  from  Ihat 
most  unqualified  manner  that  the  usage  which  is  in  practice  in  other  places  on 
of  making  the  demand  on  the  third  day  this  subject,  are  not  of  great  public 
of  grace  has  t>ecome  so  general  that  concern.  If  they  exist,  they  affect  the 
courts  of  justice  will  notice  it  ex  officio,  banks  and  their  customers  only.  And 
and  in  the  absence  of  any  proof  to  the  if  felt  to  the  prejudice  of  either  the 
contrary,  will  presume  that  such  was  one  or  the  other,  we  may  rest  assured 
the  understanding  of  all  parties  to  it  would  be  altered." 
a  note  when  they  put  Iheir  names  In  Sharp  v.  Ward,  7  Ohio  323,  it 
upon  it.  But  that  this  rule  has  any  was  said  :  "Are  days  of  grace  allowed, 
attributes  SO  inviolable  as  not  to  be  in  this  state,  upon  notes  like  this  ?  In 
touched  by  the  parties  to  negotiable  the  absence  of  litigation,  and  of  de- 
paper,  cannot  be  admitted.  It  has  its  cided  cases,  this  depends  upon  custom, 
origin  in  custom,  and  that  custom,  too,  that  is,  upon  the  usual  mode  of  trans- 
comparatively  of  recent  date,  and  is  acting  the  business  upon  which  the 
not  one  of  those  to  the  contrary  of  controversy  arises.  Upon  such  notes, 
which  the  memory  of  man  runneth  andupon  commercial  billsof  exchange, 
not,  and  which  contributed  to  make  up  it  is  a  well-established  usage,  to  allow 
the  common-law  code,  which  is  so  days  of  grace.  In  relation  to  mere  or- 
jtistlj   venerated.      So   far  from  this,  dinary   notes  of  hand,   made   in    the 
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b.  Demand  and  Notice. — The  usages  of  banks  are  of  special 
interest  in  connection  with  mattsrs.of  demand  for  payment  of 

commercial    paper,  and  notice  to  parties  liable   as   indorser  or 

otherwise.  It  may  be  said,  in  general,  that  all  usages  of  banks 
pertaining  to  demand  and  notice  are  presumed  to  enter  into  the 

contract  of  the  parties,  and  that  all  acts  done  in  accordance  with 

common   transsctions  of  life,  no  such  a  bill  U  drawn,  or  where  payment  is 

luage  is  understood  to  prevail."  demanded,    uniformly    regulates    the 

In   Godden    v.  Shipley,  7   B.  Mon.  number  ofdayE  of  grace  whichmustbe 

(Ky.)  579,   it  was  sfiid  that  when  the  allowed." 

local   iiw  of  a  state  does  not  fix  the  In  Fowler  v.  Brantly.  14  Pet.  (U.  S.) 

days  of  grace  which   shall   be  allowed  318,  it  was  said,  that  the  known  cuslom 

upon  negotiable  notes,   the  law   mer-  of  the  bank,  and  its  ordinary  modes  of 

chant  fixes  it,  which  is  by  custom,  vary-  transacting  business,  Including  the  pre- 

ing  in  different  places,  and  the  custom  scribed  forms  of  notes  offered  for  dis- 

should  be  proved.  count,    entered    into    the    contract   of 

In  Reese  i>.  Mitchell,  41   111.  365.  it  thoEe  giving  notes  for  the  purpose  of 

was  said  that  whatever  may  have  been  having  them  discounted  at  the  bank  ; 

the  usage  of  bankers  and   a  portion  of  and  the  parties  to  the  note  must  be  un- 

the  business  community,  the  custom  of  derstood  as   having  agreed   lo  govern 

allowing  days  of  grace  did   not  obtain  themselves  by  such  customs  and  modes 

among  the   great  majority  of  the  peo-  of  doing  business;  and   this,  whether 

pie  in  Illinois.     The  precise  question,  they  had  actual  knowledge  of  them  or 

iiowever,  was  presented  to  the  court  in  not;  and  it  was  the  especial  duty  of  all 

the  case   of  Elslon   v.   Dewes,   iS  111.  those  dealing  with  the  note  to  ascertain 

436.     It   was   there  held,  that  days  of  Ihem,  if  unknown.    This  is  the  estab- 

grace  did  not  exist  as  a  right,  prior  to  lished  doctrine  of  the  supreme eourt,a« 

the  passage  of  the  Act  of  1661,   so  far  laid  down  in  Rennerf.Bankof  Colum- 

as  it  related  to  promissory  notes.  bia,  9  Wheat.  (U.  S.)  581  ;  in   Mills  r. 

In  Cookendorfer  v.  Preston,  4   How.  U.  S.  Bank,  1 1  Wheat.  { U,  S.)  431,  and 

(U.  S.)  317,  the  court  said,  that  at  one  in   Bank  of  Washington  r.  Triplett,  i 

time  it  was  the  usage   in  the  city   of  Pet.  (U.  S,)  33. 

Washington  to  allow  four  days  of  In  Planters'  Bank  ;>.  Markham,  5 
grace  upon  notes  discounted  by  banks.  How.  (Miss.)  397,  it  woi  heid  that 
and  also  upon  notes  merely  deposited  where  a  note  Is  made  payable  at  a  hu)k- 
for  collection.  "  But  since  then  the  Ing  house,  the  usage  and  custom  of  the 
usage  has  been  changed  as  to  notes  bank  constitute  a  part  of  the  contract, 
depositedfor  collection,  and  been  made  Where,  by  the  usage  of  the  bank,  all 
to  conform  to  the  genera]  law  mer-  persons  having  notes  payable  there  are 
chant,  which  allows  only  three  days  of  allowed  until  the  expiration  of  banking 
grace.  Although  evidence  is  not  ad-  hours  for  payment,  a  demand  of  pay. 
missible  to  show  that  usage  was  in  fact  ment  at  the  bank  before  that  time  is  in- 
different from  that  which  it  was  es-  sufficient,  unless  the  note  is  permitted 
tablished  to  be  by  judicial  decision,  yet  to  remain  in  bank  until  the  close  of 
''          r  be  shown    that   it  was  subse-  banking  hours. 

In    City    Bank    v.  Cutter,  3    Pick, 

k  of  Washington  i'.  Triplett,  i  (Mass.)  414,  it  appeared  that  the  day  of 

Pet.   (U.  S.)   25,  It  was   said:     "It  is  commencement  at  Harvard  College  was 

the  usage  of  the  Bank  of   Washington,  not  a  holiday ;  hut  the  court  said  that 

and  of  other  banks  in  the  District  af  a  usage  of  any  bank,  in  respect  to  notes 

Columbia,  to  demand  payment  of  a  bill  falling  due  on  that  day,  to  make  a  de- 

on  the  day  after  the  last  day  of  grace  ;  mand  on  the  maker  and  give  notice  to 

and  this  usage  has  been  sanctioned  by  the  indorser  on  the  day  preceding,  will 

the  decisions  of  this  court.     The  usage  be  binding  on  an  indorser  of  a  note  dti- 

is  equally  binding  on  parties  who  were  counted  for  him  at  the  bank,  who  Is 

not  acquainted  with  its   existence,  hut  conusant  of  such  usage ;  and  whether 

who  have  resorted  to  the  bank  governed  the  note  Is  made  payable  at  such  bank 

by  such  usage,  to  make  the  bill  nego-  or  not,  is  immaterial,    See  also  Weld 

tiable.     The  usage  of  a  place  on  which  v.  Gorham,  10  Mass.  367,  note  (a). 


Stfj  ch,; 


sasiGoOi^le 


Hmcm  In 


USAGES  AND  CUSTOMS. 


the  usage  will  be  recognized  as  valid.  Such  usages  are  received 
because  the  parties  must  have  intended  that  their  commercial 
paper  should  be  treated  according  to  the  established  usage.* 

c.  Duties  as  Collecting  Agent.— The  proper  performance 
of  the  duties  of  a  bank  as  a  collecting  agent  may  be  determined 
by  usage.  Under  this  heading  may  be  included,  the  duty  of 
presenting  a  check  within  a  certain  period  after  receiving  it   for 


1.  See    Demand,  vol.  5,  pp.  5381, 

In  Lincoln,  etc.,  Bank  v.  Page,  9 
Mass.  155 ;  6  Am.  Dec.  c,2.  it  was  held 
that  where  a  banking  company  have 
established  uaagee  and  bylaws  respect- 
ing demands  on  makers  of  promissory 
notes,  and  notices  to  indoraers  thereof, 
the  dealings  and  contracts  of  those  do- 
ing business  with  such  companj  are  to 
be  understood  and  enforced  according 
to  such  usages  and  hj-laws. 

In  Central  Bank  t\  DaVis,  19  Pick. 
(Mass.)  373,  the  courtsaid :  "  An  estab- 
Hehed  usage  of  a  bank,  known  to  its 
customers,  would  be  evidence  against 
them.  All  who  transact  business  at  a 
bank  must  be  presumed  to  agree  to 
conform  to  their  modes  of  doing  busi- 
ness, so  far  as  they  are  known  to  them. 
They  incorporate  Its  known  usages  into 
and  make  them  a  part  of  their  con- 
tracts. They  are  therefore  bound,  not 
by  the  force  of  the  usage,  but  by  virtue 
of  their  own  contracts." 

In  Warren  Bank  v.  Parker,  S  Grav 
(Mass.)  3JI,  a  bank  in  Boston,  with 
whom  a  promissory  note  was  placed 
for  collection,  gave  notice  to  the  maker 
before  the  note  fell  due,  according  to 
the  usage  in  Boston,  of  the  day  when 
the  note  would  be  payable,  and  re- 
quested him  to  come  and  pay  It;  and  the 
note  remained  in  the  bank  through  the 
banking  hours  of  that  day.  It  was  held 
that  if  the  maker  was  a  trader  and  ac- 
customed to  transact  business  at  the 
bank,  his  consent  to  the  general  usage 
which  made  such  notice  sufficient 
might  be  shown,  and,  if  shown,  ren- 
dered any  other  demand  immaterial. 

In  Carolina  Nat.  Bank  z:  Wallace, 


qulrea  that,  where  the  partli 
the  same  city  or  town,  notice  of  dis- 
honor must  be  given  personally  to  the 
indorser,  or.  In  his  absence,  must  be 
left  at  hie  residence  or  place  of  busi- 
ness, yet  where  the  note  Is  made  pay- 
able at  a  bank  whose  usage  it  is  to  give 
such  notice  through  the  post  office,  that 
mode  of  giving  notice  will  be  sufficient. 


In  Sahlien  v.  Bank,  go  Tenn.  I3i,  it 
was  held  that  a  person  sending  paper 
to  a  bank  for  collection,  without  special 
instructions,  is  bound  by  a  custom  of 
the  bank  to  hold  paper  sent  to  it  for 
collection  for  some  days  after  present- 
ing it  and  receiving  a  promise  of  pay- 
ment, if  such  usage  is  not  in  violation 
of  the  general  law.  The  great  .weight 
of  authority  is  that  such  a  custom  of 
banks,  though  not  known  to  the  party 
sending  paper  for  collection,  is  binding 
upon  the  sender  as  a  part  of  the  con- 
tract of  agency,  to  which  the  sender 
impliedly  assents  by  selecting  the  bank 
as  agent,  without  inquiry  or  without 
special  instructions.  Bank  of  Waih- 
ington  V.  Triplet!,  i  Pet.  (U.  S.)  35;  1 
Morse  on  Banks,  4  321. 

In  Bell  V.  Hagerstown  Bank,  7  GUI 
(Md.)  3J7,  it  was  said,  in  reference  to 
bank  usages,  that  they  ''  have  grown  up 
as  a  part  of  the  settled  law  of  the  land. 
In  obedience  to  this  usage,  it  is  that 
the  law  dispenses  with  personal  notice, 
and  charges  the  indorser  by  the  bare 
deposit  of  the  notice  in  the  post  office, 
if  in  due  time,  even  if  the  notice  never 
comes  to  hand.  The  Importance  of 
fixed  and  uniform  rules  in  reference  to 
mercantile  dealings,  has  converted  us- 
age into  law.  It  is  adapted  to  expedite 
commercial  and   bankin):;  operations." 

In  Statesville  Bank  t.  Pinkers,  83  N. 
Car.  377,  it  was  held  that  the  usage  of 
a  particular  bank,  known  end  acted 
upon  by  its  customers,  may  be  proved 
to  modify  the  general  law  merchant, 
as  applicable  to  such  bank. 

In  Grinman  v.  Walker,  9  Iowa  426, 
it  was  said  that  the  rule  of  the  com- 
mercial law  is,  that  if  the  parties  live 
in  the  same  town,  notice  should  not  be 
sent  by  mail.  It  must  be  sent  either 
to  the  place  of  business  or  the  residence 
of  the  parly  to  be  notified.  The  note 
was  made  payable  at  a  banking  house 
in  the  city  of  Keokuk.  PlaintIB  pro- 
posed to  prove  that  it  was  the  custom 
of  these  banking  houses  to  give  notice 
to  indorsers  through  the  post  office,  as 
was  done  in  this  instance,  and  that  de- 
fendants knew  of  this  custom.    "  It  ift 
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objected  that  tbis  usage,  or  custom,  if  holders  of  the  notes,  but  reminded  and 
proved,  would  be  inconsiBtent  with  the  admonished  of  the  near  approach  of  the 
rule  of  law,  above  rererred  to,  and  time  for  the  payment  of  their  llabllitlei. 
would  therefore  be  void.  Usage,  when  The  witness  does  not  state  the  eiUt- 
established,  affords  the  same  evidence  of  ence  of  >nr  usage  to  treat  this  common 
intention  as  the  most  direct  language,  notification  as  a  substitute  for  a  legal 
and  maj-  have  the  same  effect  upon  the  demand  on  the  holder.  The  rule  estab- 
applicatlon  of  legal  rules.  If,  there-  lished  is,  on  the  contrary,  perfectly 
fore,  it  would  be  competent  to  prove  consistent  with  the  necessity  ol  pre- 
sentment for  payment  when  due,  and 
in  the  accustomed  legal  mode.  .  .  . 
The  plaintifiF  should  have  gone  further, 
and  proved  that,  by  the  usage  of  the 
bank,  demands  against  the  drawers  of 
S.)  J15,  it  was  held  that  evidence  of  the  notes,  in  order  to  cha^^  the  indorsers, 
general  custom  of  banks  to  give  previ-  were  always  made  by  the  alleged  noti- 
'n  the  payer,  of  the  time  when    fication  on  the  day  notes  first  fell  due. 


that  the  parties  contracted  that  notice 
should  be  given  through  the  post  office, 
the  same  may  be  shown  by  proving  a 
usage  to  that  effect." 

In  Camden  r.  Ooremus,  3  How.  (U. 


notes  will  fall  due,  was  properly  rejected, 
unless  Jhe  witness  could  testify  as  to  the 
practice  of  the  particular  bank  at  which 
the  note  was  made  payable. 

In  Williams  i>.  National  Bank,  70 
Md.  343,  it  was  held  that  evidence  of- 
fered by  W.,  the  defendant,  to  prove  the 
existence  of  a  custom  among  the  Balti- 
more banks  to  send  notice  of  notes  held 
bj'   them    to   all    persons  whose  names 

were  on  such  notes,  and  that  this 

the  custom  when  the  notes 
as  collateral  security,  and  tl- 


stead  of  being  made  according  tc 
rules  of  law,  and  that  such  notice  was 
made  by  usage  a  substitute  for  the  law- 
ful demand.  In  such  a  state  of  facts,  the 
question  would  have  been  brought  be- 
fore the  court  how  far,  in  point  of  law, 
such   a   notice   could  operate   as  ade- 


In  Marrelt  v.  Brackett,  Go  Me.  514, 

it  was  held  that  the  acceptance  of  a 

check  implies  an  undertaking  on  the 

held     part  of  the  holder  to  U9e  due  diligence 

such      in    presenting   it  for   payment.     "The 


cordance  with  the  usage  of  the  banks 
where  payable,  and  of  the  persona  hav- 
ing accounts  with  such  hanks,  provided 
Bank  t>.  J)uvb11,  7  Gill  &     the  usage  is  well  established,  reasonable, 
written  notice  was  served     and  lawful,  and  recognized  by  the  mer- 
ing     cantile  community  and  the  parlies  to 

In  Blanchard  r.  Hilliard,  11  Mass. 85, 
said  that  the  usage  of  a  bank,  at 


In  Farme 
J.  (Md.)  78, 

upon   the    maker  of   the   note,  s 
when  it  would  mature,  etc.    This  was 
in  pursuance  of  the  usage  of  the  bank, 
and  was  relied  on  as  a  sufficient  demand 


with  the  usage.  The  which  the  parties  to  a  promissory  r 
!.  — .__.j  ^1 —  .L!_  are  ftccustom'ed  to  transact  business,  re- 
specting the  time  of  demand  and  notice 
on  such  notes,  may  be  shown,  not  as 
forming  rules  for  the  decision  of  the 
court,  but  as  .evidence  of  the  assent  of 
the  parties  to  such  usage,  and  of  their 
^h  usage,   if    waiving  their  legal  claims. 

-  In  Chicopee  Bank  i/,  Eage*,  9  Met. 

(Mass.)  584,  it  was  held  that  where  a 
bank  is  the  holder  of  a  note  made  pay- 
able at  its  banking  house,  the  indorser  is 
bound  by  a  notice  of  non-payment  by 
the  maker,  given  conformably  to  the 
established  usage  of  the  bank,  though 
not  conformably  to  the  general  law. 
The  defendant,  being  charged  as  an  in- 
dorser of  a  promissory  note  payable,  by 


in   accord  ar 

court  said  :  "  It  is  supposed  that  thi 
language  of  the  witness  constitutes  evi- 
dence of  a  usage  on  the  part  of  the  bank 
to  make  demand  of  payment  at  a  time 
and  under  circumstances  different  from 
the  general  rules  of  law,  and  that  effi- 
cacy should  be  gl' 

found  by  the  jury,  so  as  to  validate  as  « 
demand  that  which  without  such  a  us- 
age would  be  a  nullity.  In  the  vle« 
which  we  take  of  the  evidence,  it  is  im- 
material to  examine  the  question  as  tc 
the  legal  effect  of  such  usage,  if  estab- 
lished, because  we  consider  that  tbt 
witness  proves  no  usage  bearing  on  Vat 
question  of  demand.  The  only  conclu- 
sion which  can  be  drawn  from  the  evl- 
dence  Is,  that  it  is  the  practice  of  this    its   terms, 


t   the   Chicopee   1 


bank,  as  it  is  of  all  hanks,  to  give  notice    bound  by  a  notice  conformable 

of  the  (ailing  due  of  notes,  that  the  par-    established  usage  of  that  bank.     Mflls 

ties  may  be  apprised,  not  only  of  the     v.  U.  S.  Bank,  11  Wheat  (U.  S.)  431- 


^aovGoOt^lc 


VM(«  ia  USAGES  AND  CUSTOMS.      vwUmi 

collection ;'  the  question  whether  the  duty  of  making  demand  upon 
the  maker  of  a  note  may  be  delegated  to  a  notary,'  and  whether 
a  bank  need  notify  all  the  indorsers  on  notes  sent  to  it  for  collec- 
tion.' The  bank  being  an  agent  for  collection,  it  is  presumed 
that  the  agency  will  be  executed  according  to  usage. 

d.  Powers  of  Officers. — As  between  a  bank  and  its  custom- 
ers, usage  may  determine  the  powers  of  the  bank's  officers;  and 
customers  are  entitled  to  rely  upon  the  usage  in  making  contracts 
with  the  bank.*  The  cases  embrace  instances  in  which  usage  has 
been  looked  to  for  the  purpose  of  determining  whether  various 
acts  of  presidents,  cashiers,  tellers,  clerks,  and  others  were  within 
the  scope  of  their  respective  powers.* 

The  CIRC  stated  ehows  that  there  naE  (Miss.)  44S;  40  Am.  Dec. So;  Lewis  v. 
such  a.  mode  of  giving  notice  eitab-  Planters'  Banli,  3  How.  (Miss.)  267*, 
lished  b)' usage,  and  that  the  notice  in  Planters'  Bank  v.  Marliliam,  5  How. 
tiie  present  case  was  given  conformably  (Miss.)  397;  37  Am.  Dec.  163;  Cohea*. 
to  It.  Hunt,  2  Smed.  &  M.  (Miss.)   337;  41 

Other  cases  upon  usages  affecting  de-     Am.  Dec.  5S9  ;  Overman  v.  Hotioken 


lad  and  notice  are  Heywood  v.  City  Bank.  30  N.T.  L.  61;  Rat 
rickering,  L.  R.,  9  CL  B.  418;  Bank  of  Mack,  a  Hill  (N.  Y,)  587;  38  At 
Alexandria  T'.  Deneale,  a  Cranch  (C.     603;  Sheldon    -a.  Benham 


C.)   488;   Patriotic  Bank   v.   Farmers'  Y.)  139;  40  Am.  Dec.  271;   Ireland  v. 

Bank,  2  Cranch  (C.  C.)  560;   Bank  of  Kip,  10  Johns.  (N.  Y.)  490;  11   Johns. 

Wasiiington  P.  Triplett,  1  Pet.  (U.  S.)  (N.    Y.)    331;    Bowen    v.    Kewell,   5 

3s;   Brent  v.   Bank   of  Metropolis,   1  Sandf.  (N.  Y.)  316 ;  Trask  r.  Martin,  i 

I*et.(U. S.)89;Millar.  U.S.  Bank,  i[  E.   D.   Smith   (N.  Y.)   1:05;  Isham  v. 

Whe«t,  (U.  S.)  431 ;   Forbes  v.  Omaha  Fox,  7  Ohio  St.  317 ;  Ha"lls  v.  Howell, 

Nat.  Bank,  11  Cent.  L.  ].  209;  Gindrat  Harp.  (S.  Car.)  427. 

11.  Mechanics' Bank,  7  Ala.  325;  Bridge-  1.  Rickford  v.  Ridge,  a  Camp.  537; 

Birt     Bank    w.     Dyer,    19   Conn.    136;  Mohawk  Bank  r/,  Boroderick,  13  Wend, 

artford    Bank  v.   Stedman,  3  Conn.  (N.  Y.)  133;  27  Am.   Dec.  192;  Bod- 

489;  Kilgore  v.  Bulkley,  14  Conn.  367 ;  dington  v.  Schienker,  4  B.  &  Ad.  753 ; 

Godden  i:  Shipley,   7  B.   Mon.   (Ky.)  34  E.  C.  L.  153. 

^79;   Slate    Bank    v.   Rowell,  6  Mart.  1.  Warren  Bank  v.  Suffolk  Bank,  10 

K.  S.  (La.)   267;  Marrett  Ti.  Brftckett,  Cush.  (MasB.)  <;82.     But  see  also  Ay- 

60  Me.  514;  Bell  v.  Hagerstown   Bank,  rault  v.  Pacific  Bank,  47  N.  Y.  570;   7 

7  Gill  (Md.)  337;  Bank  of  Columbia  v.  Am.  Rep.  489. 

Fitzhugh,    I     Har.    &  G.   (Md.)    329;  8.  Smedes  v.  Bank  of  Utica,  2oJohns. 

RaborgT/.  Bank  of  Columbia,  i  Har.  &  (N.  Y.)  372. 

G.  (Md.)  231 ;  Jackson  v.   Union  Bank,  4.  Jones  v.  Faies.  4  Mass.  352;  Wid- 

6  Har.  &  J.  (Md.)  146;  Bank  of  Colum-  gery  -a.  Munroe.  6  Mass.  449;  Lincoln, 

biaii.  MagTuder,6  HBr.&J.{Md.)  173;  etc.,  Bank  r.  Page,  9  Mass.  157;  6  Am. 

Jones  V.  Faies,  4  Mass.   252;   Lincoln,  Dec.  s^;  Smith  v.  Whiting,  12  Mass. 6; 

etc..  Bank  v.  Page,  9  Mass.  157;  6  Am.  7  Am.  Dec.  35;  Whitwell   t:  Johnson, 

Dec.  52;  Pierce  v.  Butler,  14  Mass.  303;  17  Mass.  449;  9  Am.  Dec.  165;  City 

Sfaelbume  Falls  Nat.  Bank  ii.  Towns-  Bank  v.  Cutter,  3   Pick.  (Mass.)   414; 

fey,  102  Mass.   177;  3  Am.  Rep.  445;  Hartford  Bank  t>, Stedman. 3Conn.48g; 

Weld  V.  Gorham,  10  Mbbb.  366 ;  W  hit-  Stamford  Bank  v.  Ferris,  17  Conn.  273; 

well  11.  Johnson,  17  Mass.  449;  9  Am.  Yeatons.Bankof  Alexandria,  1;  Cranch 

Dec.  165;  Widgery  v.  Munroe,  6  Mass.  (U.  S.)  «;  Brent  r.  Bank  of  Metropolis, 

449;  Warren   Bank  v.   Parker,  8  Gray  [   Pet,  (U.  S.)  89;   Bank  of  Metropolis 

(Mass.)  321 ;  Boston  Bank  i:   Hodges,  v.  New  England  Bank,  i  How.  (U.  S.) 

9  Pick.  (Mass.)  430;  Cily  Bank  v. Cut-  334;    NeifTer  v.  Bank  of  KnoxviUe,  I 

let,  3  Pick.  (Mass.)  4i4;Taunton  Bank  Head  (Tenn.)  163;  Pope   f.  Bank,   57 

V.   Richardson,   5   Pick.  fMaas.)   436;  N.  Y.  131 ;  Palmer  v.  Yates,  3  Sandf. 

ChicopeeBankv.  Eager,  9Mct.  (Mass.)  (N.  Y.)  137;  Shimmel  v.  Erie  K.  Co.,; 

584;  Wood  V,  Corl,4  Met.  (Mass.)  J05;  Daly  (N.  Y.)  396. 

Borup  v.  Nininger,  .^Minn.'533;  Com-  B.  In  a  Mauackuseffs  case,   Muss^ 

mercial,  etc^  Bank  t:  Hamer,  7   How.  v.  Eagle  Bank,  9  Met.  (Mass.)  306,  It 
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e.  Miscellaneous. — Certain  other  cases  in  which  the  usages 

of  bankers  have  been  considered  are  stated  in  the  note.* 

3.  TTiagM  of  Carrier! — a.  Delivery  by  Carriers. — Carriers' 
usages  which  have  come  before  the  courts  for  consideration  are 
to  a  great  extent  those  relating  to  the  delivery  by  the  carriers  of 
goods  received  by  them  for  transportation.     The  cases  show  that 

great  latitude  has  been  allowed  the  carriers  in  this  connection. 

was  held  that  a  usage  foralellertocer-  Y.471,  it  v 

tify  checks  as  "good  "  in  the  absence  the  trust  c 

of  authoritj  was  void.    This  has  not  nature  of  : 

been   Tollowed,   and    the  contrary'   has  deposit  -was  one  adopted  for  the  »a(etj 

been    held    in   numerous  cases.      See  and  protection  of   the  bank,  which  it 

Merchants'    Nat.   Bank   v.  State    Nat.  was  at  liberty  to  enforce  or  omit  as  it 

Bank,  10   Wall.   (U.   S.)   604;  Clarke  deemed  best  under  the  circumstances. 

Nat.  Bank  v.  Bank  of  Albion,  53  Barb.  In  Planters'   Bank  i>.  Farmers',  etc., 

(N.    Y.)    t/)i\    Meads    v.   Merchants  Bank,   8   Gill   &  J.  (Md.)  449,  it  wa» 

Bank,  35  N.  Y.  143;  8]  Am.  Dec.  331;  held  that  a  usage  establlahed  hy  proof. 

Fanners',  etc..  Bank  v.  Butchers,  etc.,  that  current  deposits  made  In  a  bank. 

Bank,  16  N.  Y.  1*5 ;  69  Am.  Dec.  678;  and   the  proceeds  of  notes  and  drafts 

Willets  v.  Phtfnfx   Bank.  3   Duer  (N.  placed   for  collection,  are  to  be  paid  to 

Y.)  izi;  Girard  Bank  11.  Bank  of  Penn  the   depositor,   upon  demand,    at    the 

Tp.,  39  Pa.  St.  93 ;  80  Am.  Dec.  507.  counter  of  the  bank,  would  prevent  the 

See  also  Cooke  D.  State  Nat.  Bank,  51  running    of    the    Act   of    Limitations 

N.Y.96;5o  Barb.  (N.  Y.)339;U.S.  against  such  depositor. 

Bank  11.  Fleckner,  8  Mart.  (La.)  309;  13  In  McCurdy  v.  Society  of  Savings.  S 

Am.  Dec.  387.  Wkly.    Law  Bull.  <Ohio)    69,  it    was 

1.  In  Bank  of  Utica   v.  Smith,   18  held  that  the  right  of  the  drawer  of  a 

Johns.  (N.  Y.)  230,  a  note   payable  at  check  to  have  it  paid  according  to  hi* 

the   Mechanics'    Bank  in   New   York  order,  without  indorsement  b}' htm,  or 

waa  presented  and  payment  demanded  the  right  of  a  holder  of  it  to  be  paid  ac- 

flfteen  minutes  after  bank  hours;  and  cording  to  its  terms  without  any  new 

this  was  held  sufficient,  it  appearing  contract  arising  from  indorsement   hy 

that  although  it  was  a  quarter  of   an  him,  cannot  be  affected  or  destroyed  by 

hour  after  the  usual  time  of  closing  the  such   usage.     "  What   good   reason    is 

bank  as  to  other  business,  it  was  within  there  why  a  holder  of  such  a  note,  bill, 

bank  hours,  It  appearing  that,  accord'  or  check  shall  be  required  to  indorse 

ing  to  the  general  course  of  doing  busi-  a  paper  as  a  condition  to  getting  bU 

ness  at  this  bank,  these  fifteen  minutes  money  when  he  is  lawfully  entitled  to 

were  the  usua!  and  accustomed  time  for  it  without  such  indorsement?     It  does 

these  presentments,  and  of  this  course  not  make  the   person's    Indorsement 

of  business  the  defendant  ought  to  have  genuine,  if  it  was  In  fact  forged;  it  does 

Informed  himself.  not  increase  his  liability  to  the  bank 

In  Dodge  v.  National  Exchange  in  such  a  case;  it  may  cause  the  holder. 
Bank,  30  Ohio  St.  i,  it  was  held  that  who  Is  frequently  a  person  who  has  no 
the  rightful  possession  of  a  check,  actual  interest  In  the  paper,  to  wit:  an 
made  payable  io  the  order  of  a  partlc-  agent's  attorney,  trustee,  etc.,  to  run 
ular  person,  confers  no  authority  on  the  risk  of  a  liability  by  a  fraudulent  or 
the  drawee  to  pay  the  same  to  the  per-  improper  reissue  of  the  note  and  bill 
son  having  such  possession,  without  with  his  indorsement  on  it;  neither  can 
the  genuine  indorsement  of  the  payee.  It  be  fairly  justified  on  the  ground  that 
"  The  duty  of  the  drawee  upon  accep-  the  signature  is  in  effect  a  receipt  of  the 
tance  of  such  check,  to  pay  the  same  holder,  that  he  has  received  money; 
only  upon  the  genuine  indorsement  of  first,  for  the  reason  that  the  possession 
the  payee  named  therein,  is  not  affected  of  the  bill  or  check  is  evidence  of  ita 
by  a  custom  among  bankers  as  to  the  payment;  second,  because  a  party  hav- 
mode  of  ascertaining  the  identity  of  the  ing  the  obligation  of  paying  money  can- 
person  indorsingthe  name  of  the  payee  not  insist  on  a  receipt  as  a  condition 
and  receiving  payment."  precedent  to  paymenL"     See  generally 

In  Sims  v.  U.  S.  Trust  Co.,  103  N.  Cbbckb,  vol.  3,  p.  11 1. 
872 
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The  ground  upon  which  such  usages  have  been  received,  is,  of 
course,  as  in  other  relations,  that  the  usage  entered  into  the  con- 
tract of  the  parties.* 

The  proper  method  of  delivering  varies  in  different  places.  In 
a  sparsely  settled  country,  it  would  be  unreasonable  to  expect  the 
same  method  of  delivery  as  in  a  large  city.     The  usages,  there- 

1.  See  Carriers  op  Goods,  vol.  a.  consignee,  for  the  purpose  of  holding 

p.  891.     In   Dixon  fi.  Dunham,  14  III.  such  bills  is  evidence  of  having  deliv- 

314,  the  court  uid,ln  reference  to  the  ered  the  freight  to  the  right  party,  is 

effect   of  usage  upon  delivery   by  car-  unenforcible.    Gulf,   etc.,   R.  Co.   v. 

riers  :  "  While     t  h  e    convenience    of  McCown    (T«c.  Civ.  App.   1894),   i; 

commerce  may  require  different  rules  S.  W,  Rep.  435. 

for  the  delivery  of  goods   when  trans-  In  Blln  t».  Mayo,  10  Vt.  56;  33  Am. 

ported  by  sail  or  ateam  vesBels  on  the  Dec.  175,  ft  was  said  that  the  usages  of 

great  lakes,  on  the  rivers,  on  the  canal,  business  In   a  vicinity,  are    of  impor- 

or  by  railroad,  by  plank  or  the  common  tance  to  show  when  a  wharfing;er  hc- 

road*.  It  would  Ik  very  Inconvenient  quires,  and  when  he  ceases  to  have  the 

for  each   commercial  point   on    these  custody  of  g;oods  in  that  capacity,  as  in 

thoroughfares   to     establish    an    Inde-  the  case  of  common  carriers.     The 

pendent  usage  by   which  the  same  con-  cases  are  numerous  where  evidence,  as 

tract  would  receive  different  construe-  to  the  usages  of  business,  is  received  to 

lions,  depending   upon   the   place   at  show  when  goods  are  considered  as  de- 

which  It  Was  to  be  performed.     Where  livered  to,  and   received   by.  common 

the  necessities  of  any  particular  line  of  carriers,  and  when  their  liability  com- 

commerce  may    render    a    particular  mences.     tfence  the   evidence   of   the 

usage  so  indispensably  necessary  as  to  customs  and  usages  of  merchants,  in 

commend  itself  to,  and  force  itself  upon  the  vicinity  of  the  defendant's  wharf, 

all  those  engaged   in  that  line  of  com-  was   properly  received   to   show   that 

merce,  there  may  be  great  propriety  in  goods  landed  oti  the  wharf,  as  was  the 

allowing  such  usage,  when  it  has  be-  Hour  in  this  case,  were  not  considered 

come  universal   and  well  understood,  as  in  their  custody,  and  that  they  did 

and  acquiesced  In  by  all,  to  be  proved  not  receive  and  take  care  of  them,  as 

In  order  to  explain  the  intention  of  par-  wharGngerg. 

tiesupon  points  as  to  which  thecon-  In   Kansas  City  Transfer  Co.  v. 

tract  itself  is   not   explicit,  although  Neiswanger,  18  Mo.  App.  103,  it  was 

without   such    usage    the    law    might  held  that   if  a  transfer   company   has 

give  it  a  diSerent  construction.     This  been   for   a  considerable   time    in  the 

Is   allowed   upon   the   same   principle  habit  of  hauling  freight  belonging  to 

which  allows  other  extraneous  facts  to  the  consignees  from  the  depot  to  their 

be  proved,   in    view  of  which   parties  place  of  business,  and  paying  charges 

have  entered  into  engagements,  and  by  thereon  and  collecting  them  from  the 

the  aid  of  which  their  intentions  are  as-  consignees,  and  this  is  recognized  by 

certained  where  otherwise  they  might  the   consignees   and  is  In   accordance 

be  doubtful.     In  construing   contracts  with  the   custom   between    them,  the 

olaffrelghtment,  the  courts  themselves  transfer  company  has  a  right  to  con - 

take  notice  of  the  course  of  trade,  and  tinue  in  the  said  habit  or  custom  until 

the  means  of  transportation  In  use  in  notified    by   the   consignees  to   desist 

carrying  on   that  commerce ;  and,   in  therefrom. 

aid  of  the  means  of  information  which  In  Cahn  v.  Michigan  Cent.  R.  Co., 
the  courts  are  supposed  to  possess  In  71  III.  96,  it  was  held  that  the  prima 
reference  to  commercial  transactions,  facie  obligation  of  a  carrier  with  re- 
usages  which  the  necessities  of  a  par-  spect  to  delivery  may  be  affected  by  a 
ticular  trade  have  established  have  been  well-eatablislied  and  generally  well- 
allowed  to  be  proved  to  the  courts,  to  known  custom  and  usage;  but  to  have 
aid  them  in  giving  a  construction  to  that  effect.  It  must  be  so  universally 
contracts  made  in  reference  to  such  acquiesced  in.  by  length  of  time,  that 
trade."  the    jury    will    feel    themselves    con- 

A   custom  of   railroads  for   the  de-  strained  to  say  that  it  entered  into  the 

llvering  carrier  to  take  up  bills  of  lad-  minds  of  the  parties,  and  made  a  part 

ing  beiore  delivering  freight  to  the  of  the  contract. 
678 
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fore,  vary  in  such  cases.*   So,  also,  usage  may  prescribe  that  goods 

should  be  stored  upon  arrival  at  their  destination  in  the  carriers' 
warehouse  or  elsewhere.*  The  character  of  notice  of  the  arrival 
of  goods  may  also  be  regulated  by  usage  ;  in  some  cases,  indeed, 
actual  notice  has  not  been  required.^  Similarly,  the  method  of 
unloading,  the  place  prescribed,  and  the  time  allowed  for  it,  may 

version  and  render  the  defendant  liable 

to  the  plaintllTs. 

ing  the  liability  of  a  carrier  of  goods  by  3.  In  Alabama,  etc.,  Rivera  R.  Co. 
water  to  landings  wliere  there  are  ti.  Kidd,39A1a.  2ji,  a  railroad  corn- 
wharves  and  warehouses,  and  where  panj  gave  a  receipt  lor  freight  "  to  be 
the  consignee  resides  or  mHv  be  found,  delivered  to  R.R.  agent;"  the  agent 
are  not  applicable  to  neighliorhood  or  deposited  it  In  a  warehouse  of  a  third 
way  landings  on  the  river  banks  of  the  party  under  a  usage  to  do  so ;  the  rail- 
southwest,  where  there  is  no  wharf  and  road  propoied  to  prove  the  custom,  and 
no  warehouse,  and  where  the  consignee  under  It  justify  the  deposit  of  the  cotton 
does  not  reside,  and  is  not  to  be  found,  in  the  warehouse  as  a  means  of  pre- 
Furthermore,  theuaage  and  custom  ha«  serving  the  cotton  after  its  delivery  to 
been  uniform  that  when  the  boat  put  the  agent,  This,  then,  could  not  re- 
goods  olf  at  such  a  landing  in  good  or-  Ijcve  the  railroad  from  observing  its 
der  and  condition,  and  the  person  tiv-  written  contract  to  deliver  to  the  agent ; 
Ing  at  or  near  the  landing  was  notified  but,  if  the  custom  existed,  and  was 
of  the  fact,  and  requested  to  look  after  provedaccording  to  the  rules  governing 
them  and  notify  the  consignees,  the  inquestionsofcuftopiorusage  oftrade, 
liabllily  of  the  boat  wasatan  end,  and,  it  might  relieve  the  road  from  the  lia- 
being  reasonable,  contracts  of  affreight-  bility  which  would  otherwiee  rest  on  it, 
ment  will  be  presumed  to  have  been  for  the  loss  of  the  cotton  in  the  hands 
made  with  reference  to  such  usage  and  of  Its  agent- 
custom.  Hence,  where  the  consignees  In  McCarty  f.New  York, etc,  B. Co., 
had  notice  In  fact  of  the  precise  char-  30  Pa.  St.  347,itwasheld  tiiattheowner 
acter  of  the  landing,  and  ordered  a  mill  of  goods,  delivered  to  a  common  car- 
consigned  to  such  landing,  and  lived  at  rier,  is  bound  to  take  notice  of  a  usage 
a  distance  from  it,  with  no  direct  or  to  store  them,  on  arrival  at  their  place 
speedy  means  of  communication  be-  of  destination,  in  the  carrier's  ware- 
tween  the  landing  and  themselves,  it  house,  and  the  carrier  is  thereatter 
was  their  duty  to  have  been  in  attend-  liable  only  as  a  warehouseman.  "  If 
ance  to  receive  the  mill,  or  to  have  had  the  owner  neglects  to  make  the  neces- 
an  agent  at  or  near  the  landing  for  that  sary  inquiries  as  to  the  usage  or  cuh- 
purpose,  if  they  did  not  desire  to  be  tom  of  business,  or  to  give  direction  as 
bound  bv  delivery  In  accordance  with  to  the  disposal  of  goods,  It  is  his  own 
the  usage  and  custom  of  the  landing.  fault;  and  the  loss,  if  any,  after  the  ear- 
In  Forbes  v.  Boston,  etc,  R-  Co.,  133  rier  has  performed  his  duty  according 
Mass.  154,  it  appeared  that  it  was  the  to  the  course  of  his  trade  and  busi- 
custom  of  the  railroads  terminating  in  ness,  should  fall  upon  such  owner,  and 
Boston  to  deliver  to  the  consignee  not  upon  the  common  carrier." 
goods  "  billed  straight,"  as  It  is  termed,  B.  In  Russell  Mfg.  Co.  r.  New  Haven 
that  is,  billed  to  a  particular  person,  not  Steamboat  Co.,  50  N.  Y.  iii,  ft  was 
to  order,  when  they  were  satisfied  of  held  that  where  a  manufacturing  com- 
the  identity  of  the  consignee,  without  pany  has  been  In  the  habit  of  shipping 
requiring  the  production  of  the  bills  of  its  goods  daily  by  a  common  carrier  to 
lading,  and  to  rely  upon  the  way-bills  its  agent  for  sale,  and  it  has  been  the 
to  determine  the  consignee  and  (he  long  established  course  of  dealing  for 
form  of  the  consignment.  Under  this  the  consignee  to  call  daily  and  receive 
usage,  the  court  said  that  there  was  no  the  goods  upon  their  arrival  without 
laches  in  not  calling  for  the  bill  of  lad-  notice,  no  notice  to  the  consignee  of 
ing ;  and,  in  thus  delivering,  there  was  the  arrival  of  any  consignment  is  nec- 
no  violation  of  any  of  the  terms  of  its  essary,  but  the  carrier  is  discharged 
contract,  enpresa  or  implied.  Such  when  the  goods  are  unloaded  at  the 
delivery,  therefore,  was  not  a  misde-  accustomed  place  and  the  consignee 
livery  which  would  amount  to  a  con-  has  had  time  to  remove  them.   Where, 
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be  the  subject  of  usage ;  *  in  the  case  of  carriers  by  water,  these 

usages  are  particulariy  effective,  the  usages  of  the  port  of  deliv- 
ery being  impliedly  incorporated  into  every  contract  of  aflreight- 
ment.*  It  is,  however,  in  the  power  of  every  shipper  and  carrier 
to  make  special  contracts  with  reference  tothematters  that  would 

otherwise  be  regulated  by  usage  ;  and  if  the  shipper  gives  partic- 
ular directions,  and  the  carrier  accepts  the  goods,  he  will  be  bound 

however,  the  luage  has  been  tor  the  what  the  appellant,  or  its  a^nt,  re- 
consignee  not  to  receive  or  remove  garded  as  reasonable  time,  and  its  own 
goods  arriving  upon  a  holiday,  as  to  practice  upon  the  subject." 
goods  arriving  upon  such  dajr  the  or-  In  McCullough  ■v.  Kelewegg,  66  Md. 
dinarj  rule  applies,  and  the  carrier,  to  369.  a  bill  of  lading  for  a  cai^o  of  wood 
relieve  himself  from  liabilitj  as  such,  provided  that  the  cargo  was  to  be  de- 
must  give  notice  and  a  reasonable  time  livered  at  the  wharf  of  ihe  owner  of  the 
to  remove,  otherwise  Ihe  liabilitj  at-  cargo,  in  the  city  of  Baltimore.  It  wai 
taches  until  after  a  reasonable  time  for  held  that  the  parties  were  presumed  to 
removal  upon  the  neit  day.  have   contracted   with   reference    to  a 

In  Huston  i>.  Peters,  i  Mete.  (Ky.)  custom  proved  to  exist  in  the  port  of 
J58,  it  was  said  that  in  Ihe  case  of  a  car-  Baltimore,  requiring  a  cargo  of  wood  to 
rier  bj  water  there  must  be  a  landing  be  unloaded  on  the  wharf  of  the  owner 
of  the  goods  at  the  wharf,  or  usual  of  the  cargo,  and  piled  in  suitable  form 
landing-place,  with  reasonable  notice  for  measurement  and  inspection,  before 
thereof  to  the  consignee.  "  But  this  freight  can  be  demanded, 
rule  mav  be  affected  by  a  well-estab-  In  Steel  Works  v.  Dewey,  37  Ohio 
lished,  reasonable,  and  generally  St.  142,  D.  agreed  in  writing  lo  de- 
known  local  custom  and  usage,  of  such  liver  to  S.  a  certain  quantity  of  iron  ore, 
age,  uniformity  of  observance,  cer-  at  a  specified  price  per  ton,  "on  the 
tainty,  liiedness  of  character,  and  no-  landing  at  C,"  and  gave  him  an  order 
toriety,  that  a  jury  would  feel  clear  in  therefor,  and  S.  brought  an  action  on 
saying  that  it  was  known  to  the  party  the  agreement,  alleging  that  D.  re- 
sought  to  be  affected  by  it."  In  this  fused  to  deliver  the  ore.  It  was  held 
case  the  usage  was  that  steamboats  de-  competent  to  show  that,  by  the  settled, 
liver  freight  at  N.  by  putting  it  on  the  uniform  usage  al  C,  well  known  to  the 
wharf  and  exhibiting  a  manifest  of  the  parties  when  they  contracted,  one  hold - 
cargo  in  some  public  place,  the  consign-  ing  such  order  is  entitled  to  have  the  ore 
ees  taking  notice  of  the  arrival  of  taken  from  the  pile  on  the  landing  and 
boats  and  of  freight  for  them.  placed  in  his  boats  ;  that  ore  is  not  per- 

1.  In  Consolidation  Coal  Co.  i'.  milted  to  be  removed,  nor  is  it  practi- 
Shannon,  34  Md,  144,  where,  the  con-  cable  to  remove  it,  inanyothermanner; 
tract  being  silent  as  to  the  time  of  un-  and  that  the  ore  is  weighed  when  it  is 
loading,  the  court  held  that  a  reason-  carried  in  the  boals  to  its  destination, 
able  time  was  implied,  and  a  claim  for  and  then  payment  therefor  is  made, 
demurrage  would  lie  for  detention  be-  This  extraneous  evidence  shows  the 
yond  such  time;  that  evidence  of  the  rights  and  obligations  of  the  parties  to 
existence  of  a  custom  of  the  trade  at  this  instrument  to  be  very  different 
the  place  of  unloading  to  unload  boats  from  those  implied  in  the  absence  of 
within  twenty- four  hours,  was  admissi-  such  evidence.  But  the  usage  is  not 
ble,  "  for  the  purpose  of  showing  what  inconsistent  with  the  terms  of  the  con- 
was  regarded,  in  the  regular  course  of  tract. 

the  trade,  as  the  reasonable  time  within  S.  In  "Norden"  Steamship  Co.  v. 
which  boats  should  be  unloaded.  The  Dempsey,  i  C.  P.  Div.  654,  timber  was 
regulations  incorporated  into  the  con-  consigned,  under  a  charter-partj'  made 
tract,  fixed  no  definite  time  w  i  t  h  i  n  at  Riga,  to  the  Canada  dock  in  the 
which  boats  would  he  unloaded  and  dis-  port  of  Liverpool,  a  given  number  of 
charged;  but  if  by  usage,  established  in  days  being  allowed  for  unloading  there, 
the  trade  at  appellant's  wharf,  twenty-  It  was  held  that  although,  by  the  gen- 
four  hours  were  taken  as  reasonable  eral  law,  the  lay  days  commenced  from 
time,  the  fact  of  such  usage  was  cer-  the  time  the  ship  arrived  in  the  dock,  it 
tainly    admissible  as  tending  to  show  was   competent   for   the  consignee   to 
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show,    notwithstanding    the    plaintiff  contrac:[  upon  the  Bubjeci;  under  such 

was  a  foreigner,  that  there  was  a  cus-  circumslances,  the  usage  enters  Into  and 

torn  in  the  port  of  Liverpool,  that,  in  forms  part  of  the  contract.     Pickering 

the  case  of  timber  ships,  the  lay  daj-s  v.  Weld  (Mass.   1894),  34  N.  E.  Rep. 

commenced  only  from  the  mooring  of  toSi. 

the  vessel  at  the  quay  where,  by  the  In  Devato  v.  813  Barrels  of  Plum- 
regulations  of  the  dock,  she  alone  was  bago,  20  Fed.  Rep.  5:0,  it  was  held  that 
allowed  to  discharge.  where  a  cargo  is,  by  the  bill  of  lading, 

In  The  Mary  Riley  v.  3000  Railroad  to  be  delivered  at  a  designated  port  of 

Hes,  38  Fed.  Rep.  154,11  was  held  that  wide  extent,  without  naming  the  par- 

where  a  custom  is  established  requiring  ticuSar  place  within  the  port,  delivery 

vessels  to  wail  their  turn  in  unloading  must  be  made  according  to  the  estab- 

at  a  particular  port,  the  master  is  held  lished  custom  and  usage  of  the  port, 

to  contract  with   reference  to  it;  and,  and  in  that  part  of  it  customarily  used 

if  no  stipulation  for  demurrage  is  made  in  the  discharge  of  similar  goods.    To 

in  the  contract,  he  assumes  the  risk  of  ascertain  this,   proof  of  usage,  either 

delay.     The  custom  of  the  port  respect-  general  or  in  particular  lines  of  tnde, 

ing  the  delivery  at  such  cai^oes  is  a  is  competent.     Where  the  consignees 

part  of  the  contract  of  shipment,  and  are  numerous,  a  usl^e  for  the  majority 

binding  upon  the  vessel  as  fully  as  if  to  name  the  place  of  discharge  is  valid, 

reduced  to  writing  therein.     The  M.  S.  if  the   place   named   be   suitable,  and 

Bacon  v.  Erie,  etc.,  Transp.  Co.,  3  Fed.  within  the  limits  where  such  car^o  is 

Rep.  344 ;  Henley  v.  Brooklyn  Ice  Co.,  ordinarily  landed.    The  Boston,  i  Low. 

14  Blatchf.  (U.S.)  53a;  The  Glover,  1  (U.  S.)  466;  The  E.  H.  Fittler,  1  Low. 

Brown  Adm.  t66;  One  Hundred  and  (U.S.)  114;  i Pars. Shipp, and  Adm. 

Seventy-Five  Tons  of  Coal, 9  Ben.  <U.  In  the  case  of  Blossom  v.  Smith.  3 

S.)40o;  Wordin   *.  Bemis,   3a   Conn.  Blalchf.  (U.S.)    316.   Nelson,  J.,  held 

1S6 ;  85  Am.  Dec.  155.  valid  an  established  usage  of  trade  less 

In  Shepherd  7^.  I.anfear,  j   La.341;  obviously  reasonable  thanthis;  namely, 

35  Am.  Dec.  181,  it  was  said  that  parlies  that  the  largest  single   consignee  of  a 

are  presumed  to  linow  (he  usages  and  cargo  of  naval  stores,  such  as  resin,  lur- 

laws  of  the  port  where  the  contract  is  pentine,   etc.,   might   select   a  yard  in 

to   be  performed,  and   to   contract   in  Brooklyn  at  which    the  whole   cargo 

reference  to  them.     The  mode  of  de-  should  be  delivered,  and  that  the  other 

livery  depends  much  on  the  usage  of  consignees  must  accept  delivery  there, 

the  p'lace  where  that  delivery  is  to  be  Consignees  of  goods  at   a  designated 

made,  and  if  the  general   laws  of  the  port  have  a  right  to  expect  a  delivery  of 

country  change  the  place  of  delivery  in  their  goods,   according   to   the  estab- 

case  of   quarantine,   the    freighter    is  lished   custom  and  usage  of  the  port, 

bound  to  receive  it.  and  in  that  part  of  the  port  customarily 

In  Irzo  V.  Perkins,  to  Fed.  Rep,  779,  used  for  the  discharge  of  such  goods; 

it  was  held  that  it  is  the  duty  of  the  and   the   vessel   is   bound,   and   has   a 

vessel  to  make  delivery  of  cargo,  and  right,  to   make    delivery    accordingly, 

where  the   bill  of  lading  is  silent  as  to  Abb.  Shipp.  378  ;  Vose  i:  Allen.  3 

the  particular  place  and  mode  of  de-  Blatchf.   (U.  S.)   389  ;  The   Grafton,  1 

livery,  it  must  be  made   according  lo  Blatchf.  (U.  S.)  176;  Gatlifrev.  Bourne, 

the  usage  and   regulations  of  the  port,  3  N.  &  R.  [oo;  Cawo  ei  Argos,  L.  R., 

or   the   arrangements   made   with   the  5  P.  C.   134,   160;  Irzo   v.  Perkins.  10 

consignee.  Fed.  Rep.  779. 

In   Hostetter  v.  Gray,  II    Fed.  Rep.  In  Bradstreet  -a.  Heron,  Abb,  Adm. 

179,  It  was  held  that,  if  nothing  is  ex-  (U.  S.)  109,  it  was  held  by  Betts,  J.,  un- 

pressed  to  the  contrary  in   the  bill  of  der  a  usage  proved   in   that   case,  and 

lading,  established  usages  relating  to  a  upon  a  defense  precisely  similar  to  the 

voyage  are  impliedly  made  part  of  the  defense  in  this  case,  that  a  delivery  of 

contract.     Afterlhe  express  provisions  goods  at  quarantine,  during  the  quar- 

of  the  contract,  the  usage  of  the  trade  antine  season,  was  a  compliance   with 

is  the  predominating  test  as  to  devi-  a  contractor  the  bill  of  lading  to  deliver 

atlon,  and  of  what  belongs  to  the  voy-  at  "  the  port  of  New  York."   The  same, 

age,  and  the  proper  course  In  prose-  also,  in  substance,  was  held  in  the  case 

cuting  it.  of  Gracie  v.  Marine  Ins.  Co.,  8  Cranch 

The  lime,  place,  and  manner  of  de-  (U.  S.)  75. 

livery  of  a  cargo  may  be  regulated  by  ft  In  Sleade  v.  Payne,  14  La.  Ann.  457, 

usage  of  trade,  when  there  is  no  express  it  was  said  that  the  manner  of  dellver- 
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to  obey  the  directions,  any  usages  to  the  contrary  notwith- 
standing.* 

b.  Delivery  to  Carriers.— What  constitutes  a  dcHvery  to  a 
carrier  may  be  determined  in  many  cases  by  the  usage  which  the 
carrier  has  allowed  to  grow  up,  and  under  which  it  receives  goods. 
Thus,  whether  the  articles  have  been  delivered  at  the  proper  place, 
or  to  the  proper  employee  of  the  carrier,  is  in  great  measure  a 
matter  of  usage.  The  previous  course  of  dealing  in  such  cases  is 
always  a  matter  of  importance.  But  when  an  act  is  done  which 
the  law  recognizes  as  a  delivery,  the  carrier  cannot  avoid  it  by 
proof  of  its  usage  to  require  something  more,  or  different.* 

ing  the  goode,   and   coniequentty  the  rester,  3  Camp.  485;   Petrocochino  v. 

period    Ht  which  the  reBponsibility  of  Bolt,  L.  R.,  9  C.  P.  35? ;  The  Felii,  a 

the  master  and  owners  wilt  ceage,  de-  Ad.  &  El.  273;  Hjde  ri.  Trent.etc,  Nav. 

pendsupon  the  custom    of   particular  Co.,  5  T.  R.  389  ;  Garside  u.  Trent,  etc., 

places,  and  the  usage  of  particular  Nhv.  Co.,  4  T.  R.  jSi ;  Bradatreet  v. 

trades.  Heron,    Abb.    Adm.     109;    Strong 

1.  Of  course,  if  a  customer  gives  spe-  r.  Cardngton,  2  Am.L.  Reg.  187 ;  Ful- 

cial  directions  ae  to  the  delivery  of  the  ton  i-.  Blake,  la  Am.  L.  Reg.  N.  S.  779; 

goods,  the  usage  is  excluded,  and  the  Dixon  v.  Dunham,  14  111.  334;  Witzler 

carrier  will  disobey  the  directions  at  his  p.  Collins,  70  Me.  390;  35   Am.   Rep. 

peril.     Wardell   v.  Mourilljan,  1  Eap.  317 ;  Consolidation  Coal  Co.  v.  Shan- 

693;  Sager  r.   Portsmouth  R.  Co,.  31  non,  34  Md.  144 ;  Croucher  r.  Wilder, 

Me.  aaS;  i  Am.  Rep.  659;  Bazin  n.  98  Mass.  31a;  Chickering  f.  Fowler,4 

Steamship  Co.,  3  Wall.  Jr.  (U.  S.)  lag  ;  Pick.  (Mass.)  371 :  Cross  v.  Beard,  a6 

EipressCo.  i;.  Kountze,8Wall.  tU.S.)  N.  Y.  81;:  Ely  i'.  New  Haven  Steam- 
34J;  The  Starof  Hope  Church,! 
(U.S.)  651;  Hastings  I'.  Pepper, 

(Mass.)  41 ;  Maghee  7'.  Camden,  etc.,  R.  boat   Co.,    t,a  N.   Y.    lai ;    Gibson  v. 

Co.,  4s   N.  V.    .;i4;  6  Am.   Rep.   134;  Culver,   17  Wend.  (N.  Y.)  303;  Eagle 

Dunaeth  v.  Wade,  3  III.  185 ;  Bank  of  v.  White,  6  Whart.  <Pa.)  505 ;  37  Am. 

Commerce  v.   Bissell,  ;i  N.  Y,  615  ;  Dec.  434;  M,  S.  Bacon   t.  "Erie,  etc.. 

Farmers',  etc,.  Bank  v.  Erie  R.  Co.,  7J  Transp.  Co.,  11   Pittsb.  L.  J.  (Pa.)  35  ; 

N.  Y.  188;  Russell   Mfg.  Co.  j'.   New  McCarty  t.  New  York.etc,  R.  Co.,30 

Haven   Steamboat  Co.,  50  N.  Y.  izi :  Pa.  St.   347;  Galloway  -v.   Hughes,   i 

Streeter  v.  Horlocfc,  i    Blng.  34;  8  E.  Bailey  (S.  Car.)  553;  Steamboat  Sul- 

C.  L.  389.  tana  v.  Chapman,  5   Wis.  454;  Wood 

In   McMasters   v.   Pennsylvania   R.  i'.  Milwaukee,  etc.,  R.  Co.,  a7  Wis.  541; 

Co„  69  Pa.  St.  374 ;  8  Am.  Rep.  264,  a  9  Am.  Rep.  465. 

usage  was  sustained  that,  at  a  way  sta-  3.  In  Green  v.  Milwaukee  R.  Co.,  38 

tion,  where  the  business  of  the  railroad  Iowa  100;  41  Iowa  410,  it  was  held  that 

was  not  of  sufficient  importance  to  jus-  a  usage  of  draymen  to   leave  trunks  at 

tify  the  erection  of  a  warehouse,  or  to  the  waiting  room  of  a  railroad  station 

have  a  freight  agent,  goods  should  be  without   notice   to    the    carrier'E    em- 

delivered  at  the  station  without  storing  ployecs.  was   valid.      The  court  said: 

them  and  without  notice.  "That  a  delivery  may  be  made  at  the 

In  Gibson  v.  Culver,  17  Wend.  (N,  proper  place  of  receiving  baggage  un- 
Y.)  305;  31  Am.  Dec.  397,  it  was  the  der  the  express  assent  or  authority'  of 
usage  of  Ine  defendant  line  of  stages  to  the  carrier,  without  notice  to  its  em- 
leave  freight  carried  by  it  directed  to  ployees.  will  not.  we  presume,  be  dis- 
T.  at  the  stage  house  at  that  place,  and  puted.  .  ,  .  There  was  evidence 
not  to  deliver  it  to  the  residence  or  bus-  tending  to  show  a  course  of  business  on 
inessBddreHsoftheconsfgnee,theusage  the  part  of  defendant.a  custom  to  re- 
prevailing  at  all  the  stopping- places  of  ceive  baggage  left  at  (he  station  house, 
the  line.  as     in    this    case,    without    notice    to 

Otlier  cases  respecting  delivery  plaintiff 's  servants.    Upon  evidence  of 

of  goods  by  carriers  are   Banister  v.  this   character,  It  was  proper  that  the 

Hodgson,  a  Camp.  488;  Rogers  r.  For-  facts    should    have  been  left   to  the 
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determination  of  the  jiiry,whether  there  as  an  element  of  the  contract  of  af- 

had  been  a  deliver;'   of  the   property  freightment.    This  conBtitutes  the  very 

within  the   rules   above   announceii,  spirit,  the  intent  of  a  usage  of   trade. 

whether  a.  courie  of  business — a  custom  It   supplies,   bj   implication,  an  unei- 

had  been  established  to  the  effect  chat  presied   fact,   or   Unit   fn  the  chain  of 

a   delivery   of  baggage  at  the  station-  facts,  which  go  to  make  up  and  prove 

house  without  notice  was  regarded  by  the    contract.     And    we    think    It   no 

defendant  as  a  deliver}'  to  its  eervants,  answer  to  this,  that  no  testimonj  wu 

and  whether  plaintilT's  trunk   was  re-  offered  of  this  violation  of  instructions 

celved  under  this  custom."  on   the   part  of  the  agent,  tending  to 

In   WriRhl  T/.  Caldwell,  3  Mich.  51,  trace  notice  of  it  to  the  superintendent, 

are  the  following  observations  :     "  It  is  It  was  the  duty  of  the  corporation  to 

well  settled  that,  if  a  uniform  custom  is  keep  itself  informed  of  the  manner  in 

established  and  recognized  by  the  car-  which   its    station   agents    conducted 

rier,  and  is  known  to  the  public,  that  their  agency,  their  habit,  or   usage  in 

property  intended  for  carriage  may  be  the  matter  of  receiving  and  delivering 

deposited  in  a  particular  place,  without  freight ;    and    we    think   it  would   lie 

express  notice  to  him  that  a  deposit  of  highly  detrimental  to  the   public  serv- 

propertT  for  that   purpose   in  accord-  ice,    if   we  were  to  permit   a  railroad 

ance  with  the  custom,  is  constructive  corporation  to  escape  responsibility  for 

notice,  and    would    render  any   other  the  consequences  of  a  usage,  which  its 

form  of  deliverj  unnecessary.     The  rule  own  trusted  agents  had  permitted  to 

Is  founded  In   reason,  as  the  usage,  if  grow  up,  and  be  acted  upon." 

habitual,  Is  a  declaration   by  the  car-  When   a  delivery  has   in   fact  been 

rier   to  the   public  that  a   delivery  of  made  to  a  carrier,  the  latler's  liability 

property  in  accordance  with  the  usage  cannot  be  avoided  by  proof  of  a  usage 

will  be  deemed  an  acceptance  of  it  by  not  to  regard  Itself  as  liable  until  some 

him  for  the  purpose  of  transportation,  further  act  is   done.     If   a   delivery  is 

To  allow  a   carrier,  when  property  is  made  of  merchandise,  the  legal  effect  of 

thus   delivered,  to  set    up    by   way  of  the  delivery  is  not  affected   by  a  usage 

defense  the  general  rule,  which  requires  to  be  liable  only  as  provided  in  a  bill  of 

express  notice,  would  operate  as  a  fraud  lading    to    be     afterward     made    out. 

upon  the  pubiic  and  lead  to  manifest  Illinois,  etc.,    R.  Co.  i>.  Smyer,  3S  III. 

injustice."  354;  87  Am.  Dec. 301.  Nor,  after  a  pas- 

In  Montgomery,  etc.,  R,  Co.  v.  senger  trunk  is  delivered  to  the  carrier, 
Kolb,  73  Ala.  396  ;  49  Am.  Rep.  54,  it  can  it  avoid  liability  by  proof  of  a  usage 
was  held  that  a  deposit  of  cotton  in  a  to  be  liable  only  after  a  check  is  given 
street  along  the  aide  of  the  platform  of  the  passenger,  HIckoi  v.  Naugatuck 
a  railroad  depot,  or  In  the  railroad  cot-  R.  Co.,  31  Conn.  281  ;  83  Am.  Dec.  143. 
ton  yard,  for  shipment,  in  pursuanceof  In  Cobban  tj.  Downe,  5  Esp.  41,  it 
a  custom  or  usage  adopted  or  sane-  was  held  that  a  delivery  to  the  mate  of 
tioned  by  the  depot  agent,  may  amount  a  ship,  In  accordance  with  the  usage  of 
to  a  delivery  to  the  railroad  company,  the  wharf,  was  valid.  Lord  Ellen- 
although  no  receipt  is  given  by  the  borough  said:  "What  the  duty  of  a 
^ent  to  the  shipper,  and  such  usage  or  wharfinger  is,  is  to  be  measured  by  the 
custom  is  contrary  to  the  established  usage  and  practice  of  others  in  similar 
regulations  of  the  company,  known  to  situations,  or  his  known  and  professed 
the  shipper,  and  no  notice  thereof  is  liability.  Every  man  contracts  with 
traced  to  the  superintendent  or  manag-  the  public  accordine  to  the  known  and 
ing  agent  of  the  company.  "  The  trad-  ascertained  usage  of  the  trade  or  buu- 
ing  public,  as  a  rule,  have  no  access  to  ness  In  which  he  is  engaged.  The  de- 
the  superintendent,  and  can  only  know  fendant  has  proved  that,  by  established 
the  station  agents,  with  whom  they  usage,  the  goods  are  delivered  by  the 
have  dealings.  Whatever  regulation,  wharfinger  to  the  mate  and  crew  ofthe 
custom,  or  usage  such  station  agent  veseel  which  is  to  carry  them,  from 
adopts,  or  permits  to  be  adopted,  the  which  time  it  has  been  considered  that 
public  must  either  conform  to,  or  will  their  responsibility  is  then  at  an  end." 
feel  itself  justiiied  in  conforming  to.  This  case  was  followed  In  Leigh  11. 
The  rules  observed  by  shippers  in  their  Smith,  1  C.  &  P.  638 ;  1 1  E.  C.  L.  506. 
general  transactions,  if  continuous  or  In  Hutchinson  on  Carriers,  section 
frequent,  although  not  universal,  grow  93,  It  is  said  in  reference  to  usages  In 
Into  a  usage,  which  would  authorize  respect  to  constructive  dellverr  to  car- 
others  to  treat  It  as  the  proper  rule,  and  Tiers:  Cases  may  arise  in  which  the 
878 
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£.  The  Carrier's  Connections.—  One  who  ships  goods  by  a 
carrier  is  held  to  be  bound  by  a  us^e  of  such  carrier  to  deliver 
the  goods  to  its  connecting  lines  at  the  end  of  its  own  line.* 

d.  Negligence. — What  is  usual  for  other  carriers  to  do  in  like 
circumstances,  is  a  means  of  determining  whether  a  particular  act 
Is  one  of  negligence  or  not.  The  usual  methods  of  navigation 
may  thus  be  of  value  in  determining  questions  of  negligence.' 


usage  and  coune  of  dealing  between 
the  partiei  should  undoubtedlj  have 
that  effect.  But  certainly,  to  do  so, 
thev  should  be  shown  to  have  existed, 
antf  to  have  been  uniformly  acted  upon 
by  the  parties,  by  the  most  satiifsctory 
proof,  and  for  a  suflicient  length  of 
time   to   have   become  an   established 


usage,  tantamount  to  an  agreement  to 
that  effect,  or  to  a  declaration  to  the 
public  that  a  delivery  in  accordance 
with  the  usage  will  be  deemed  an  ac- 
ceptance by  him  for  the  purpose  of  the 
transportation ;  and  perhaps  it  should 
be  shown  that  a  reliance  upon  the  pre- 
vious course  of  dealing,  or  the  usage,  or 
the  notice,  had  controlled  the  action  of 
the  shipper  in  the  particular  Instance. 
Other  cases  upon  this  point  are  Ford 
v.  Mitcheli,  3i  Ind.  54;  O'Banuon  v. 
Southern  Express  Co.,  51  Ala.  4S1; 
Converse  v.  Norwich,  etc.,  Transp.  Co., 

gConn.  166;  Hicliox  v.  Naugatuck  R. 
).,  31  Conn,  181;  83  Am.  Dec.  143; 
Merriam  v.  Hartford,  etc.,  R.  Co.,  30 
Conn.  354;  5a  Am.  Dec.  344;  Green  v. 
Milwaukee,  etc.,  R.  Co.,  38  Iowa  100; 
^  Iowa  410;  Illinois  Cent.  R.  Co.  v, 
Smyser,  38  III.  354;  87  Am.  Dec.  301 ; 
Blanchard  ».  Isaacs,  3  Barb.  (N.  V.) 
388;  Freeman  v.  Newton,  3  E.  D. 
Smith  (N.  Y.)  146;  Packard  v.  Get- 
man,  6  Cow.  (N,  Y.)  757;  16  Am.  Dec. 
475;  Wright  r.  Caldwell,  3  Mich.  51; 
Buckman  K.  Levi,  3  Camp.  414;  Bur- 
rell  V.  North,  a  C.  &  K.  681 ;  61  E.  C. 
L.  679;  Leigh  v.  Smith,  i  C.  &  P.  638 ; 
11  E.  C.  L.  506. 

1.  In  Van  Santvoord  v.  St.  John.  6 
Hill  (N.Y.)  IS7.  reversing-  same  case 
In  35  Wend.  (N,  Y.)  660,  it  was  held 
that  a  shipper  is  bound  by  the  usage 
of  a  carrier  to  deliver  at  the  end  of  his 
own  line  to  a  connecting  carrier,  where- 
upon his  liability  ceases. 

In  Indianapolis,  etc.,  R.  Co.  ti.  Mur- 
ray, 73  111.  128,  it  was  held  where  it  is 
the  general  and  long-established  cus- 
tom of  a  railroad  company,  in  deliver- 
ing freight  to  connecting  lines,  to  de- 
liver as  consignors,  a  siiipper  who  has 
been  in  the  habit  of  shipping  over  such 


road,  will  be  presumed  to  be  familiar 
with  that  custom,  and  to  contract  with 
reference  to  it. 

In  Simkins  v.  Norwich,  etc..  Steam- 
boat Co.,  1 L  Gush.  (Mass.)  101,  it  was 
held  that  if  it  be  the  general  custom  of 
a  carrier  to  forward  by  sailing  vessels 
all  goode  destined  beyond  the  end  of 
his  line,  he  is  not  liable  for  not  for- 
warding a  particular  article  by  a 
steam-vessel,  unless  the  directions  to 
do  so  be  clear  and  unambiguous. 

In  Hooper  v.  Chicago,  etc.,  R.  Co., 
27  Wis.  Si;  9  Am,  Rep.  439,  it  was 
held  that  where  a  bill  of  lading  is 
given  by  a  carrier,  to  the  terminus  of 
his  line,  of  goods  addressed  to  a  point 
beyond,  he  may  show  a  usage  to  de- 
liver in  such  cases  to  a  .connecting 
carrier.  And  see  also  The  Convoy's 
Wheat,  3  Wall.  (U.  S.)  335;  Michigan 
Cent.  R.  Co.  v.  Curtis,  80  111.  334; 
Knappt.  U.  S.,  etc.,  Exp.  Co.,  55  N. 
H.348. 

a.  In  The  Titania,  19  Fed.  Rep.  101, 
It  was  held  that  the  seaworthiness  of  a 
vessel  was  lo  be  determined  with  refer- 
ence to  the  customs  and  usages  of  ihe 
port  or  country  from  which  the  vessel 
sails,  the  existing  stale  of  knowledge 
and  experience,  and  the  judgment  of 
prudent  and  competent  persons  versed 
in  such  matters.  Stowage,  according  to 
custom  and  usage,  and  the  best  judg- 
ment of  experienced  persona,  was  sul- 
ficient  to  protect  the  ship  from  the 
charge  of  negligence,  as  against    In- 

In  Jones  v.  Pitcher,  3  Stew.  &  P. 
(Ala. )  135  \  34  Am.  Dec.  716,  It  was  held 
that  a  custom  among  the  navigators  of 
steamboats  on  a  river,  to  preserve  par- 
ticular situations,  in  ascending  and  de- 
scending, would  seem  salutary  and 
reasonable,  and  analogous  to  the  rule 
governing  ships  passing  each  other  at 
eea.  Such  custom,  if  proved,  would 
bind  navigators  of  steamboats  to  its 
observance,  and  a  failure  to  do  so 
would  be  at  the  peril  of  the  owners. 

In  Myers  t.  Perry,  1  La.  Ann.  378, 
it  was  held  that  in  the  absence  of  any 


sasiGoOi^le 


UHfM  1>  USAGES  AND  CUSTOMS.      Tarim  bmIm 

e.  Stowage. — In  questions  regarding  the  proper  stowage  of 
goods,  the  usage  of  the  carrying  trade  is  of  importance  to  deter- 
mine whether  the  carrier  has  done  its  duty.' 

law.  an  esUblished  usage  among  those  age  which  they  maj  see  Bt.  What  con- 
engaged  In  navigating  the  MissiBsippl  tract  hare  they  made  in  this  reipect? 
with  Bteainen,  must  be  considered  in  In  the  absence  of  express  Etipuliitioni, 
deteiminlng  questions  of  fault  or  neg-  the  usage  of  the  trade  answers  this 
ligence  in  the  management  of  the  boats  question ;  to  that  usage  the  contract 
on  that  river.  tacitly  refers,  not  to  contradict  or  vary 
In  Schouler  on  Bailments,  ^  448,  it  its  terms,  but  for  expounding  its  mean- 
is  well  said  that  usage  among  ordinarily  Ing,  and  supplying  details  in  the  mode 
prudent  carriers  of  the  same  class  un-  of  its  execution.  Let  us  look  Into  this 
der  similar  circumstances  will  largely  charter-partj'.  It  contemplates  the 
determlnewhatcare. skill, anddiligence  conveyance  by  see  of  a  full  cargo  of 
should  be  employed  toward  averting  great  value  by  a  long  voyage,  and  yet 
or  lessening  the  Injurious  consequences  not  a  word  is  said  as  to  the  manner  In 
of  a  disaster  otherwise  excusable.  Bax-  whicii  that  cargo  shall  be  protected  at 
ter  i>.  Leland,  I  Blatchf.  (U.  S.)  ^26;  the  bottom,  at  the  sidea,  or  on  the  top. 
TheReeslde,  aSumn.  (U.  80567;  Rich  .  .  .  Thecontractbclngsilent  InthU 
V.  Lambert,  iz  How.  (U.  S.)  347.  Usage  respect,  how  are  the  rights  and  dutiei 
may  thus  enlarge  rather  than  diminish  of  the  parties  to  be  ascertained?  The 
the  scope  of  a  carrier's  duties.  Thus,  If  answeris,  by  the  usage  of  the  trade."  In 
it  be  the  custom  of  an  express  company  this  case  the  court,  in  determining  the 
to  seal  valuable  packages,  the  omission  rights  of  the  parties,  adtnltted  a  usage 
)  """T.  '^  considered  culpable  in  the  trade  from  Calcutta  to  Boston, 
to  load  vessels  at  Calcutta  with  full 
cargoes,  including  gunny  cloth  and 
gunny  bags,  close  up  to  the  upper 
dinary  duties  which  public  policy,  his  deck,  without  dunnage  or  air  apace  at 
general  undertaking,  or  an  express  the  top,  although  gunny  cloth  thus 
promise  may  have  bound  him  to;  In-  stowed  is  liable  to  damage  from  the 
stead  of  diverting,  it  shapes  the  natural  condensation  of  vapor  on  the  under 
course  of  the  current;  and  Its  control-  aide  of  the  upper  deck. 
ling  influence  is  spent,  after  all,  within  In  Baiter  i^.  Leland,  i  Blatchf.  (U. 
narrow  and  we  11 -recognized  confines.  S.)  526,  a  general  ship  took  on  board  at 
See  Newall  !>.  Royal  Shipping  Co.,  33  NewOrleans,  a  quantity  of  Eour,under 
W.R.34J;  Merx  v.  National  Steam-  the  common  bill  of  lading,  fora  voyage 
ship  COt  23  Fed,  Rep.  6S0;  Coxe  v.  to  New  York.  The  fiour  was  stowed 
Heailey,  19  Pa.  St.  143;  Cux  v.  Peter-  upon  hogsheads  of  sugar  and  under 
son,  30  Ala.  60S;  60  Am.  Dec.  145;  sacks  of  corn,  and  was  damaged  by  auch 
Steamboat  Sultanas.  Chapman,  5  Wis,  stowage.     But  it  being  shown   that  It 

g4;  McMaalers  v.  Pennsvlvania  R.  was  the  usage  to  stow  flour  in  that 
>.,  69  Pa.  St.  374  ;  8  Am.  liep.  264.  manner,  in  voyages  from  New  Orleans 
1.  In  Lamb  v.  Parkman,  i  Sprague  to  New  York  and  other  northerD  ports, 
{U.  S.)  343,  the  courtsald,  in  reference  It  was  decided  that  the  shipper  was 
to  the  general  question  of  usage  In  bound  by  the  usage,  and  that  the  car- 
stowage  :  "  Now,  it  having  been  shown  rier  was  not  respouBibtefor  the  damage, 
that  this  cargo  was  stowed  in  accord-  In  Meaher  v.  Lufkin,  at  Tex.  383, 
ance  with  an  established  usage,  why  is  it  was  held.  In  the  absence  of  any 
not  that  decisive  in  favor  of  the  libel-  general  usage  or  course  of  trade,  that 
lants?  .  .  .  It  Is  a  usage  as  to  the  goods  carried  on  deck  and  jettiaoned, 
mode  of  stowing  a  cargo  of  merchan-  give  no  claim  for  contribution.  But 
dlse  for  a  sea-voyage,  a  usage  of  trade  where  they  are  so  carried,  according  to 
as  to  the  details  in  the  mode  of  carry-  common  usage  and  the  course  of  trade 
ing  it  on.  It  violates  no  rule  of  law  or  on  the  voyage  for  which  they  are 
principle  of  public  policy,  but  Is  a  mat-  shipped,  their  jettison  does  give  a  claim 
ter  of  business  between  private  Individ-  for  contribution. 

uala,  to  be  regulated  by  them.     There  In  Chevallier  -v.  Palton,  10  Tex.  344, 

is  no  controveny  that  the  parties  may  a  common  carrier,  being  sued   upon  a 

make  a  contract  for  any  mode  of  stow-  bill  of  lading  for  failure  to  deliver  In 
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65  ;  Ropp  1 
178;  Brrar 
Pick,  (Ma» 


r'.  Commercial  Ins.  Co,,  6 
131  ;  Pickering  v.  Busk, 


/.  Miscellaneous. — Various  other  cases  in  which  usages  have 
been  received  are  given  in  the  note.* 

4.  TTngei  of  Corporationi. — The  usages  of  corporations  may  be 
of  service  in  determining  various  questions  relating  to  their  con- 
tracts ;  especially  in  regard  to  the  validity  of  the  acts  of  their  of- 
Rcers  or  agents ;  and  although  the  charter  of  a  corporation  may 
prescribe  a  rule  for  its  affairs,  yet  a  usage  may  make  valid  many 
acts  which  would  otherwise  be  rejected  as  beyond  its  powers.* 


like  good  order,  etc..  pleaded  h  cuBtnin 
to  carry  goods  in  open  v  e  h  i  c  1  e  B,  of 
which  the  plaintiff  had  notice,  and  that 
the  only  damage  s  u  b  t  a  1  n  e  d  bv  the 
freight  [cotton)  was  caused  by  rains 
which  fell  upon  it  during  the  tranaporta- 
tlod.  It  was  held  that  thiK  plea  was 
good. 

1.  KUceUui«0«*  ITu«M  of  GanlBn. 
—Although  the  principal  business  of 
a  carrier  ll  to  convey  goodv,  yet  it  niay 
by  usage  extend  ite  functions  and  be- 
come Uable  for  the  transportation  of 
other  things.  Thus,  a  steamboat  may 
become  liable  as  a  carrier  of  cash  lei- 
ters.  as  in  Hosea  r\  McCrory,  12  Ala. 
.«9;  Knox  r.  Rives,  14  Ala.  J49  ;  48 
Am.  Dec.  97;  Garey  i'.  Meagher,  33 
Ala.  630 :  or  of  money,  as  in  Lee  v. 
Salter,  Lalor  163;  Harrington  v.  Mc- 
Shane.  a  Watts  (  Pa.)  443  ;  37  Am.  Dec. 
mi;  Taylor  t'.  Wells.  3  Watts  (Pa.) 
65  ;  Emery  11.  Hersey,  4  Me,  407 ;  16 
Am.  Dec.  36S;  Kemp  i'.  Coughtry,  II 
Joiins.  (N.  Y.)  109. 

The  lien  of  the  carrier  upon  con- 
signed goods  in  its  charge  may  be  ex- 
tended by  a  usage  known  to  the  con- 
signor, and  entering  into  the  contract, 
■s  in  Rushforth  v.  Kadfield,  (>  East  521 ; 
HoldcrneBB  v.  Coliinson,  7  B.  &  C.  JOJ  ; 
14E.  C.L.30.  And  see  also  Crawshay 
!■.  Homfrav,  4  B.  &  Aid.  jo ;  The 
Eddy,  s  ^^all.  <U,  S.)  481  ;  Raltt  v. 
Mitchell,  4  Camp.  145;  Rex  v.  Hum- 
phrey, I  McCl.  &  Y.  191, 

The  charges  for  transportation  may 
be  determined  by  usage.  Weber  v. 
Kingsland,  8  Bosw.  (N.  Y.)  415;  Hol- 
ford  V.  Adams.  3  Duer  (N.  Y.)  471  ; 
Kirtland  r.  Montgomery,  t  Swan 
<Tenn.)  4 W  ;  Bancroft  v.  Peters,  4 
Mich.  619;  Bastard  v.  Bastard,  Show. 
81  ;  Sutton  V.  Great  Western  R.  Co., 
11  Jur.  N.  S.  879;  Lewis  f.  Marshall,  7 
M.  &  G.  739 ;  Hayward  v.  Middleton,  3 
McCord  (S.  Car.)  tai  ;  Middleton  v. 
Heyward,  1  Nott  &  M.  (S.  Car.)  9. 

Under  what  circumstances  the  car- 
rier Is  authorized  to  sell  goods  in  its 
charge  may  also  be  determined  by  ui- 
J7  C.  of  L.— 56  88 


LimiMUoa  of  LUblUt7.— In  Pitti- 

burgh,  etc.,  R.  Co.  r.  Barrett,  36  Ohio 
St.  44S,  it  WBB  held  that  neither  tisage 
nor  custom,  though  known  to  the  *hlp- 
per,  which  he  has  not  clearly  assented 
to  as  a  condition  of  the  contract  of 
shipment,  can  be  set  up  to  absolve  a 
carrier  from  his  common-law  liability. 

See  Mi;nicipal  Corporations, 
vol.  IS.  p.  1048. 

S.  Daasea  of  OorporBtloiiB. — In  Bulk- 
ley  V.  Derby  Fishing  Co.,  3  Conn. 
153;  7  Am.  Dec.  371,  the  act  of  in- 
corporation of  the  defendant  pro- 
vided that  policies  of  insurance  Issued 
by  it  should  be  countersigned  by  the 
Becrciary  of  the  company ;  In  the  case 
at  barthe  policy  was  not  countersigned; 
the  plaintltf  offered  evidence  that  it  had 
not  been  the  usage  of  the  defendant  for 
its  secretary  to  countersign ;  the  court 
held  that  In  all  cases  where  banks  and 
similar  corporations  conform  to  their 
charter,  their  acts  are  binding  on  them. 
"  So  in  cases  where  they  do  not  conform 
literally  to  theircharter,  they  may  be  lia- 
ble. Suppose  a  banking  corporation 
should  by  vote  agree  to  issue  bills  In  a 
different  form  or  with  different  signa- 

by   their 

to  pay  them.  If  such  ■  corporation, 
without  a  vote,  should  introduce  a 
usage  and  practice  in  the  transaction  of 
their  business  different  from  that  pre- 
scribed by  law,  they  would  by  the  same 
reason  be  rendered  liable  ;  for,  though 
such  conduct  mieht  be  improper  In  it- 
self, yet  the  bank  cannot  take  advan- 
tage of  their  own  wrong  to  avoid  their 
contracts.  .  .  .  Banks,  like  individ- 
uals, must  be  liable  In  the  character 
which  they  hold  out  to  the  world ;  and 
whatever  may  be  the  forms  of  their  ob- 
ligations, if  uiey  are  according  to  their 
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6.  Ussgei  in  &unura&ce  Contract!. — Although  in  some  instances 
usages  have  been  admitted  to  affect  policies  of  insurance  more 

freely  than  is  allowed  in  other  contracts,  it  is  now  established 
that  the  same  legal  principles  must  be  applied  in  all  cases.* 

charter,  their  corporate  vote«,  or  their  which  are  neceuary  to  give  itvaliditj. 
Icnown  UBBge  and  practice,  tiiey  ought  It  was  aald  b^  this  court,  in  a  receat 
to  be  hlndiDg.  A  corporate  act  ii  not  case,  that  there  are  manj  thing*  In  the 
required  in  all  caies.  It  is  sufficient  if  management  of  town  affairs,  which 
there  be  a  usage  and  practice  under  are  done  without  objection  and  pass  bj 
such  circumstancei  as  maj' be  presumed  general  consent,  which  cannot,  when 
lo  be  within  the  general  knowledge  objection  Is  made  and  they  are  brought 
and  hj  the  consent  of  the  company,  to  the  lest  of  judicial  inveBtigation,  t>e 
Nor  can  the  stockholders  or  members  supported  as  strictly  legal.  Slket  i'. 
of  the  company  be  Bubjecled  to  any  in-  Hatfield,  13  Gray  (Mass.)  347.  The 
convenience  or  damage.  If  any  ofGcer  present  case  is  an  illuatration  of  the 
vested  with  certain  powers  sliould  in  truth  of  this  remark." 
any  instance  violate  them,  and  attempt  In  Spaulding  v.  Lowell,  33  Pick, 
illegally  to  subject  the  corporation  to  (Mass.)  71,  Shaw,  C.  J„  said:  "There 
any  obligation,  such  corporation  may,  are  some  subjects  which  have  long 
iDstanlly  on  the  discovery,  diBavow  Ihe  been  regarded  as  within  the  authority 
act  and  prevent  a  repetition;  and  then,  of  towns,  not  made  so  by  statute,  but 
as  there  will  be  neither  lew  nor  usage  derived  from  usage.  Indeed,  a  recur- 
to  sanction  the  transaction,  it  will  not  rence  to  the  history  of  the  formation 
be  binding.  But  where  the  corporation  of  towns,  will  show  that  most  of  the 
will  suffer  such  practice  tc^contlnue,  it  powers  originated  In  usage,  founded 
is  to  be  presumed  that  it  Is  done  with  on  the  convenience  and  necessities  of 
their  consent,  and  be  made  obligatory  the  inhabitants,  and  were  afterward 
on  them.  In  the  present  case,  i(  ap-  recognized  end  confirmed  by  statute." 
pears  to  me  that  the  evidence  offered  1.  UsacBs  In  Inraraiica  Oontraeta. — 
conduced  to  provethat  it  was  the  usage  Long  v.  Allen,  Park.  39a.  And  aee 
and  practice  of  this  company  to  under-  Merchants,  etc.,  Transp.  Co.  v.  As- 
write  policies  of  Insurance,  and  draw  sociated,  etc.,  Ins.  Co.,  53  Md.  44S; 
bills  of  exchange  in  the  form  now  un-  Arnould  on  Insurance,  ch.  3;  Walsh  v. 
der  consideration,  and,  of  course,  that  Horner,  10  Mo,  6;  45  Am.  Dec.  343. 
it  ought  to  have  been  admitted."  In  Hone  v.  Mutual  Safety  Ins.  Co., 
In  Hood  V.  Lynn,  I  Allen  (Mass.)  I  Sandf.  (N.  Y.)  137.  the  court  slid; 
106,  It  was  held  that  an  unlawful  ex-  "  In  fine,  we  believe  that  the  rule  of 
penditure  of  the  money  of  a  town  can-  construction  applicable  to  policies  of 
not  be  rendered  valid  bv  usage,  how-  insurance  does  not  differ  from  that  ap. 
ever  long  continued.  Hence,  a  custom  plied  to  other  mercantile  instruments. 
In  Lynn  to  celebrate  the  Fourth  of  Its  sense  and  meaning  are  to  be  ascer- 
July  was  not  legally  sufEcient  to  sus-  tained  from  the  terms  of  the  policy, 
tain  a  vote  of  money  for  the  purpose,  taken  in  their  plain  and  ordinary  signi- 
not  authorized  by  the  charter.  Bcatioti,  unless  such  terms  have,  by  the 
"Abuses  of  power  and  violations  of  known  usage  of  trade  In  respect  to  the 
right  derive  no  sanction  from  time  or  subject- ma  iter,  acquired  a  meaning 
custom.  A  casual  or  occasional  ex-  distinct  from  the  popular  sense  of  the 
ercise  of  a  power  by  one  or  a  few  same  terms,  or  unless  the  instrument 
towns  will  not  conntitule  a  usage.  It  itselT.  taken  together,  shows  that  they 
must  not  only  he  general,  reasonable  were  understood  in  some  peculiar 
and  of  long  continuance,  but.  what  is  manner,  and  that,  while  we  may  not 
more  Important,  it  must  also  be  a  cus-  enlarge  or  restrict  the  clear  and  ex- 
tom  necessary  to  the  exercise  of  some  plicit  language  of  the  contract  by  proof 
corporate  power,  or  the  enjoyment  of  of  a  custom  or  usage,  yet  in  the  ap- 
some  corporate  right,  or  which  con-  plication  of  a  contract  to  its  subject- 
tributes  essentially  to  tbe  necessities  matter,  In  bringing  it  to  bear  upon  any 
and  convenience  of  the  inhabitants,  particular  object,  the  customs  and  us- 
The  usage  relied  on  in  the  present  sages  of  trade  are  admissible  to  ascer- 
ca»e,  if  established,  would  not  satisfy  tain  what  subjects  were  within  and 
either  of  these  last-named   requisites,  what  were  excluded  from  its  opera- 
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The  general  rules  relating  to  usages  in  insurance  policies  are 
summarized  as  follows  by  Mr.  Amould  in  his  work  on  Insurance ; 
First,  Every  usage  of  a  particular  trade  which  is  so  well  settled 
or  so  generally  known  that  all  persons  engaged  in  that  trade  may 
be  fairly  considered  as  contracting  with  reference  to  it,  is  consid- 
ered to  form  part  of  every  policy  designed  to  protect  risks  in  such 
trade,  unless  the  express  terms  of  the  policy  decisively  repel  the 
inference.^    Second,  The  usage,  in  order  to  be  binding,  must  be 

tion.     Such  evidence  is  proper,  on  the 
same  principle  that  proof  of  the  mean- 
ing of  technical  words,  and  words  of 
science  and  the  arts,  is  permitted   in     notice  of  tlietranaferof  a  policy  should 
ftrrivlDg  at  the  intention  of  the  parties     be   given   to   the   company,  in  an   ~  ~ 
In  the  construction  of  contracu."  tion    by   a    transferee,  who   had   : 


In  Union  Cent.  L.  Ins.  Co.  u.  Pott-  given  notice,  to  recover  for  loss  by  fire, 
ker,  33  Ohio  St.  4<;9;  31  Am,  Rep.  555,  evidence  that  the  company  had  "al- 
ii was  held  that  where,  by  the  terms  of  ways  permitted  and  do  now  permit  such 
a  policy  of  life  insurance,  the  non-pay-  tran«fera  to  be  made,"  was  Inadmissible, 
ment  of  the  required  annual  premium,  The  case  of  Ilelme  v.  Philadelphia  L. 
at  the  deslfnated  time,  is  declared  to  be  In».  Co.,  61  Pa.  St.,  107;  100  Am.  Dec. 
■  ground  of  forfeiture,  but  the  uniform  62,  does  not  support  the  contention  of 
custom  of  the  Insurance  company  has  the  plalntlfT  in  error.  There,  the  offer 
been  to  give  notice  of  the  time  when  was  not  to  show  that  the  Insurance  com- 
tbe  premiums  fall  due,  and  to  collect  pany  sued  had,  in  other  instances,  al- 
the  same  at  the  residence  of  the  policy-  lowed  thirty  days'  grace  for  the  payment 
holder,  through  a  local  agent  residing  of  premiums  due,  when  a  clause  for 
in  his  neightiorhood,  good  faith  re-  forfeiture  for  non-payment  on  the  day 
quires  that  this  mode  of  collection  existed ;  but  that  such  was  the  custom 
^ould  not  be  discontinued,  and  pay-  of  all  life  insurance  campanics.  In 
ment  required  at  the  company's  ofGce,  other  words,  the  offer  was  to  prove  a 
without  notice  to  the  Insured.  usage  of  trade. 

In  Grant  ii.  Alabama  Gold  L,  Ins.  In  Home  Ins.  Co.  v.  Favorite,  46  111. 
Co.,  76  Ga.  575,  it  was  held  that  the  363,  it  was  held  that  where  a  contract 
cneCom  and  usage  of  an  insursncecom-  of  insurance  refers  to  a  policy,  which 
pany  in  giving  personal  notice  to  the  both  parties  knew  had  no  existence,  to 
holder  of  a  life  policy  as  to  premiums  define  the  conditions  of  the  contract, 
falling  due  became.  If  not  part  of  the  and  where  II  Is  apparent  that  both  un- 
contract.  yet  such  an  incident  to  it  or  derstood  that  the  agreement  was  to  be 
■o  incorporated  in  the  spirit  of  the  governed  by  the  same  terms  and  con- 
dealings  as  to  require  the  company  to  ditions  as  such  an  Instrument  would 
keep  it  up.  contain,   if  In   existence,   the  contract 

In  Thompson  v.  Knickerbocker   L.  will  be  governed  by  the   uniform  and 

Ins,  Co.,  104   U.   S.  aja,  it  was  said:  settled   custom   of  the  company   with 

"  The  replication  sets  up  a  usage,  on  the  reference  to  the  conditions  contained  in 

part  of  the  insurance  company,  of  giving  like  policies, 

notice  of  the  day  of  payment,  and  the  In   Baxter  v.  Massasoit  Ins.  Co„  13 

reliance  of   the  assured   upon   having  Allen  (Mass.)  330,  which  was  an  action 

such   notice.    This   is  no   excuse    for  against  an  insurance  company,  upon  a 

non-payment.    The  assured  knew,  or  policy  of  insurance   and  also  upon  an 

was  bound  to  know,  when  his  pre  mi-  agreement  to  insure,  it   was  htld   that 

ums   became  due.     New  York  L.  Ins,  evidence   was    competent   to   prove  a 

Co.  V.  Eggleslon,  96  U.  S.  573,  is  cited  usage  that  where  there  had  been  a  ver- 

in  support  of  this  replication.     But,  in  bal   agreement  for  Insurance,  and  the 

that  case,  the  customary  notice  relied  terms  agreed  upon  and   enttred  In   the 

on  was  a  notice  designating  the  agent  books  of  the  company,  the  contract  for 

to   whom   payment  was   to   be   made,  insurance  was  considered  ae  valid  (or 

without  which   the  assured  could   not  the  insured,  although  the  premium  was 

make    It,   though   he   had   the    money  not  paid, 

txady."  1.  In  reference  to  his  first  rule,   It 
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either  a  general  usage  of  the  whole  mercantile  world,  or  a  particu- 
lar usage  of  universal  notoriety  in  the  trade  upon  which,  and  of 
the  place  at  which,  the  insurance  is  effected.  The  us^e  of  a  par- 
ticular place  or  a  particular  class  of  persons  cannot  be  binding  on 
non-residents  or  on  other  persons,  unless  they  are  shown  to  have 
been  cognizant  of  it.  Third,  Where  the  sense  of  the  words  and 
expressions  used  in  a  policy  is  either  ambiguous  or  obscure  on  the 
face  of  the  instrument,  or  is  made  so  by  proof  of  extrinsic  circum- 
stances, parol  evidence  is  admissible  to  explain  by  usage  their 
meaning  in  a  given  case.  Fourth,  A  resort  to  parol  evidence, 
however,  is  onfy  permitted  where  the  language  of  the  policy  is 
either  obscure  or  equivocal.  Such  evidence  will  never  be  admitted 
to  set  aside  or  control  its  plain  and  unambiguous  terms.' 

6.  TTngnin  Cawiof  Fartnenbip. — Usages  may  be  invoked  in  cases 
of  partnership  to  determine  the  proper  conduct  of  the  business, 
the  mutual  powers  of  the  partners,  the  rights  of  the  partners  as 
between  themselves  and  in  respect  to  third  persons,  the  proper 
construction  of  the  articles  of  partnership,  and  various  other 
matters.* 

is  SHid  Id  Arnould  on  Insurance,  i  43  :  ton  v.  NsKhcz  Ins.  Co.,  5  How.  (U.  S.) 
"The  principle  upon  which  evidence  744;  Murray  u.  Hatch,  6  Mbeb.  477; 
of  usage  is  received  at  all  to  explain  Graj  v.  Swan,  i  Har.  &  J.  (Md.)  143; 
a  pollcj,  ia  that  the  parties  to  it  are  Hartshorne  v.  Union  Mut.  Ins,  Co.,  5 
supposed  to  have  contracted  with  Bosw.  (N.  Y.)  536;  36  K.  Y.  173; 
reference  to  such  usage.  With  re-  Union  Banic  v.  Union  Ina.  Co.,  Dud- 
gard  to  usages,  which  are  either  com-  1e;  (S.  Car.)  171 ;  Kancox  7'.  Fishing 
mon  to  all  trades,  or  perfectly  well  Ins.  Co.,  3  Sumn.  (U.  S.)  132. 
known  and  settled  in  the  particular  1.  Arnould  on  Insurance,  f  43. 
course  of  trade  lo  which  the  insurance  ».  In  Waring  n.  Gradv,  49  Ala.  465, 
relates,  it  is  obviously  a  fair  presump-  20  Am.  Rep.  386,  it  appeared  that  it 
tion  that  the  parties  to  the  policy,  at  had  been  the  usage  for  many  years  on 
mercantile  men,  are  conversant  with  the  Alabama  river,  for  the  proprietors 
such  usagCE  and  have  contracted  with  of  steamboats,  when  the  ordinary 
reference  to  them.  Such  usages,  in  freight  was  scarce,  and  therefore 
fact,  form  part  of  the  law  merchant,  deemed  advantageous  to  increaae  the 
and  to  incorporate  them  with  the  pol-  freights  of  the  boat,  to  purchase  salt  at 
icy  is  merely  to  admit  the  addition  of  Mobile  to  be  carried  up  the  river  and 
known  terms  not  Inconsistent  with  the  sold,  or  exchanged  for  wood  or  ex- 
tenor  of  the  Instrument,  and  well  un-  penses  ;  and  that  this  usage  of  tlie  trade 
derstood  by  the  contracting  parties;  was  deemed  good  economy,  and  wan 
but  with  regard  to  usages  which  only  recognized  and  known  to  all  the  steam- 
prevail  in  a  given  place,  or  amongst  a  boatmen,  merchants,  and  others,  and  to 
particular  description  of  persons,  the  owners  engaged  In  the  said  trade,  and 
presumption  is  the  other  way,  and  in  was  considered  within  the  scope  of  the 
such  cases,  accordingly,  it  must  be  sat-  business.  In  an  action  against  one  of 
islactorily  shown  that  the  party  sought  the  proprielors  of  a  boat  for  salt  fur- 
to  be  adec  led  by  the  usage  either  had  nished,  the  deFense  was  that  the  de- 
or  might  have  had  cognizance  of  it,"  fendant  had  no  linowledge,  and  did  noi 
The  cases  upon  this  point  are  as  fol-  assent  to  the  purchase  of  the  salt.  The 
lows:  Pittsburgh  Ins,  Co,  v.  Dravo,  question  was  whether  the  usage  could 
1  W.  N.C.  (Pa.)  194;  Fabbri  t',  PhcE-  influence  the  powers  of  a  partner.  Tlie 
oix  Ins.  Co.,  55  N.  Y.  iig:  Buck  v.  court  said:  "A  partnenthip  is  created 
Chesapeake  Ins.  Co.,  1  Pet.(U.  S.)  151;  by  an  agreement  of  the  parties  who 
Hazard  t'.  New  England  Marine  Ins,  constitute  It,  and  it  may  be  entered  into 
Co.,  8  Pet.  (U.  S.)  5.^7;  Block  v.  Co-  with  reference  to  a  custom  or  usage  of 
lumbian   Ins.  Co,,  41   N.Y.393;  Stan-  the  place  where  its  business  is  to  be 
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7.  UtagM  Between  Prinolpal  and  Agent — a.  Usages  in  Con- 
tract OF  Agency. — The   usages  of  a  particular  place  or  of  a 

particular  business  are  impliedly  incorporated  into  every  contract 
of  agency,  unless  the  contrary  is  specially  mentioned.  The 
principal  and  agent  are  presumed  to  adopt  such  usages  and  to 
agree  to  govern  themselves  in  accordance  with  them.*     It  is  the 

duty  of  the  principal  to  inform  himself  of  such   usages,  and  he 

transacted.     If  this  custom  U  s  legal  Goodenow  i^.Tj'ler,  7  Mass.  36 ;  j  Am. 

one,  and  such  as  the  law  will  enforce,  Dec.  31;  Randall  ir.  Kehlor,5o  Me,  37; 

it  may  modify  the   legal  effect   of  the  11  Am.  Rep.  167  ;  Greel;  v.  BartletC,  i 

partnership   agreement;    and    such    a  Me.  173 ;  loAm.  Dec.  54;  Schuchardt 

custom  may  be  shown,  in  connection  v.  Aliens,  i   Wall.  {U.  S.)   359;   Frank 

with  the  contract,  to  establish  the  in-  11.  Jenkins,  12  Ohio  St.  597. 

tention  of  the  parties  in  entering  into  In  Long  r.  Armsby  Co.,  43M0.  App. 

it,  for  such  a  custom  becomes  a  part  of  353,   the  court  said:   "A   person  who 

the    contract    itself,   and    explains   Its  deals  in  a  general  market  la  bound  to 

stipulations."  Inquire  into  what  its  usages  are ;  and 

In  Scudder  v.  Ames,  89  Mo.  496,  it  those  who  deal  with  him  have  a  right 

was  held  that  a  usage  between  partners  to  hold   him   bound   bj   them  to  the 

that  either  one  majr  draw  out  of  the  same  extent  as  they  would  have  been 

funds  of  the  partnership  more  in  anj'  entitled  lu  hold  a  person   bound  who 

one  year  than  the  other,   if  long  con-  belonged  to  the  place.  He  is  precluded 

tinued,   may  become  engrafted  in  the  from  setting  up,  as  against  the  persons 

written  contract  of  partnership.  he   dealt  with,  his  ignorance  of  that 

In  Morris  ti.  Allen.  14  N.  J.  Eq.  44,  which  he  ought  to  have  known.     Coth- 

it  was  said  that  the  right  of  a   partner  ran  t.   Ellis,   107   III.  413;   Talcott  v. 

to  receive  interest  on  advances  made  Smith,   143    Mass.   542 ;    Whitmore  f. 

by  him  for  the   benefit  of  the  firm,  In  Coats,  14  Mo.  9;  Walsh  v.  liomer,  10 

the  absence  of  an  express  agreement  Mo.   6;    45   Am.  Dec.  341;   Walls    v. 

for  that  purpose,  rests  upon   tne  usage  Bailey,  49  N.  Y.  473 ;  10  Am.  Rep.  407; 

of  trade,  the   usage  raising  an  implied  Wallace  v.  Bradshaw,  6   Dana  (Ky.) 

contract  to  pay  interest  on  the  principal  383.      And   usage   may   be   general, 

advanced.     Collyer  on  Partnership,  4  though  confined  to  a   particular  city, 

338 ;  Rensselaer  Glass  Factory  v.  Reld,  town,  village,  or  district.     Gleason   v, 

S  Cow.  (N.  Y.)  587;  Hodges  v.  Parker,  Walsh,  43  Me.  397 ;  Van  Nesa  v.  Pack- 

17  Vt. 143;  44  Am.  Dec. 331.     And  see  ard,  3  Pet.  (U.  S.)  137.     So,   when   a 

generally  Partnership,  vol.  17,    pp.  person  employs  a  broker  to  do  busi' 

9I^,  905.  nesa  for  him  at  a  particular  place,  he 

1.  Massey  V.  Banner,  1  J.  &  W.  i^i ;  must  be  taken  to  have  contracted  ac- 
Caffrey  ».  Darby,  6  Ves.  496;  Belchier  cording  to  the  custom  of  that  place. 
V.  Parsons,  Ambl.  219;  Russel  v.  Greaves  f.  Legg,  13  Eiich. 643 ;  Graves 
Hankey,  6T.  R.  13;  Brady  u.  Todd,  9  v.  Legg,  3  H.  &  N.  110;  Bailey  p.  Ben- 
C.B.N.S.q93;  99E.C.L.S91;  Pick-  sley.  87  HI.  556;  Lyon  v.  Culbertson, 
ering  v.  Busk,  15  East  38;  Graves  v.  83  111.  33;  aj  Am,  Rep.  348.  And  so, 
Legg,  I  H.&N.  iio;  BayllfFe  r.  But-  too,  it  has  been  conclusively  settled 
terworth,  I  Exch.  435  ;  Sutton  v.  Tat-  that  a  non-resident  merchant  employ- 
ham,  10  Ad.  &  El.  37;  37  E.  C.  L.  35;  ing  an  agent,  embodies  the  local  usage 
Young  u.  Cole,  3  Bing.  N.  Caa.  734;  in  the  authority  conferred  by  the 
M  E.  C.  L.  303;  American  Cent.  Ins.  employment  Sutton  v.  Tatham,  10 
Co.  r.  McLanathan,  11  Kan.  533-  Ad.  &  El.  37 ;  37E.C.L.21;;  Bayiiffe 
Rosenstock  v.  Tormey,  33  Md.  169;  v.  Butterworth,  1  Exch.  425;  BaiW 
3  Am.  Rep.  :2j;  Smith  v.  Tracy,  36  t.  Bensley,  87  111.  556.  And  such 
N,  Y.  79;  M'Kinstry  v.  Pearsall,  3  usage  is  the  same,  whether  the  sale 
Johns.  (N.  Y.}  319;  Day  light -Burner  is  made  by  a  broker  for  his  principal, 
GasCo.  r.  Odlin,  siN.H.  56;  13  Am.  or  by  the  principal  directly  to  the 
Rep.  45;  Wlllard  V.  Buckingham,  36  broker.  Applemati  v.  Fisher,  34  Md. 
Conn.  395;  Day  u.  Holmes,  103  Mass.  ^40.  .  .  .  The  term  in  question 
306;  Upton  If.  Suffolk  Couotj-  MIHb,  may  be  proved  like  any  other  fact. 
iiCuth.(Mas8.)586;  s9Am.  Rep.  163;  The  witnesses  may  testily  as  to  their 
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cannot  be  allowed  to  say  that  he  was  ignorant  of  them.'  Persons 
dealing  with  the  agent  have  the  right  to  assume  that  the  agency 
will  be  executed  as  the  usage  requires.* 

own  experience  and  from  Information     longed  to  and  governed  the  trade  there." 

derived  from  others.     Hill        ---"■■  ^   ..      . 

Ji  Mo.  App.  162;   Wear  ti.  ; 

Mo.  356  ;  Summer  v.  Tyson 

387;  Scudder  v.  Bradbury. 

419;  Commercial  Bank  r.  Union  Bank, 

19  Barb.  (N.  Y.)  391 ;  Jones'  Com.  C. 

«iri,ii    "     '• 

43  Mo.  8> 
In  Gra 


mger,  gi 


Culbertson,  I  _ 
33;  19  Am.  Rep.  349;  U.  S.  LUe  Ins. 
Co.  T.  Advance  Co.,  80  111.  549;  Sum- 
ner V.  Stewart,  69  Pa.  St.  311 ;  Hodg- 
son i>.  Dav!eB,2  Camp.  530;  Colket  v. 
Ellis,  10  Phila.  (Pa.)  375;  Rapp  v. 
See'also  Phillips  I'.Scott,  Grayson,  a  Blackf.  (Ind.)  ijo. 
97  Am.  Dec.  369.  In   Dwight   z:    Whitney,     15   Pick. 

sa  «.  Legg,  1  H.  &  N.  ato,  (Mass.)  179.  the  court  said  that  a  factor 
the  contract  required  that  notice  of  is  bound  to  conform  to  the  instructions 
the  shipment  in  controversy  should  be    of  his  consignor  as  Co  tbe  price  of  Ihe 


given  by  the  1 


ellei 


o  the  buyer.    Her 
bv  the  seller  ti 


the  broker  who  acted  for  both  part 
TTiere  was  evidence  that,  according  to 
the  usage  of  Liverpool,  if  notice  waa 
given  to  the  buyer's  broker,  that  was 
equivalent  to  a  notice  to  the  buyer  him- 
self; and  the  case  was  the  same  whether 
there  be  two  brokers,  one  for  tbe  sel- 
ler and  the  other  for  the  buyer,  or  one 
broker  who  acted  for  both ;  the  custom 
of  ttie  Liverpool  market  being  that  in 


article  to  be  Bold,  the  terms,  and  mode 
of  payment.  But  in  the  absence  of  any 
instructions,  the  consignor  is  presumed 
by  law  to  be  acquainted  with  and  to 
assent  to  the  course  of  dealing  which 
is  usually  practised  at  the  same  market 
by  others  in  the  same  line  of  business. 
In  Samuels  i:  Oliver,  130  111.  73,  the 
court  said  that  a  person  dealing  at  a 
particular  market  will  be  taken  to  have 
dealt  according  to  the  known  general 
ige  of  that  market,  and 


such   case  notice  to  the  broker  as  the  if  he  employs  another  to  act  tor  hin 

agent  of  the  buyer  was  notice  to  Ihe  buying  or  selling  at  such  market,  he 

buyer.    "  Theonly  (question  is  whether,  will  tic  held  as  intending  that  thebusi- 

when  a  merchant  residing  in  London,  ness  should  be  conducted  according  to 

contracts  with  a  Liverpool  merchant  in  such  general  usage  end  custom  of  such 

Liverpool,  he  is  bound  by  the  usage  of  market;  and  this  has  been  held  to  be 

trade  at  Liverpool.     We  think  that,  as  the  rule,  whether  he  in  fact   knows  of 


mployed  an  agent  at  Liverpool  1 
make  a  contract  there,  It  must  be  taken 
to  have  been  made  with  all  the  inci- 
dents of  a  contract  entered  into  at  Liv- 
erpool, and  one  is  that  notice  to  the 
buyer's  agent  Is   notice  to  the  princi- 


pal." 


not.  See  also  Oldersbaw 
V.  Knoles,  4  111.  App,  63;  Bailey  v. 
Bensley,  87  III.  556;  Doane  v.  Dun- 
ham. 79  111.  131 ;  L70Q  V.  Culbertaon, 
83  III.  33 ;  ^9  Am.  Rep.  349;  Lonergan 
V.  Stewart,  55  lil.  44 ;  Home  Ins.  Co.  v. 
Favorite,  46  111.  263. 

In  Guesnard  v.  Louisville,  etc.,  R. 

Co.,  76  Ala.  4i;3,  it  is  said  that  where  a 

-prcantile  agency  is  to  be  executed  at 

particular  place,  the   principal  who 


1.  In  Kraft  V.  Fancher,  44  Md.  304,  the 
court  said  :  "  He  who  directs  anolher 
to  make  a  contract  at  apartlcular  place 
must  be  taken   as   intending  that  the 

contract  may  be  made  according  to  the  employs  ine  agent,  is  presumed  to  con- 
usage  of  that  place ;  and,  in  this  last  sent  that  he  may  execute  it,  in  the 
case.  It  is  quite  immaterial  that  the  absence  of  particular  instructions, 
principal  himself  is  unacquainted  with  according  to  the  general  custom  and 
the  usage  or  custom  with  reference  to  usage  relating  to  tJiat  kind  of  trade  or 
which  his  agent  or  factor  may  deal,  business,  whatever  it  may  be.  The  law 
Suttoil  V.  Tatham,  10  Ad.  &  El.  27 ;  37  implies  that  he  gives  his  assent  for  hlit 
E.  C.  L.  35 ;  Bayliffe  v.  Butterworth,  i  agent  to  set  as  all  other  similar  agents, 
Eich.435;  Pollock  V.  Stables,  13  Q^  who  are  honest  and  diligent,  are accus- 
B.  765  ;  64  E.  C.  L.  765;  Graves  t.  torn  ed  to  do.  And  it  is  immaterial,  as  a 
Legg,  1  H.  &  N.  3IO ;  1  Tayl.  Ev,  [8th  general  rule,  whether  the  principal  is 
ed.)  183.  4  148.  Here,  the  appellant,  by  informed  as  to  such  customs  and  usages 
authorizing  the  appellees  to  make  the  or  not.  To  the  same  effect  as  to  the 
contract  of  shipment  at  Baltimore,  principal's  knowledge,  is  Dreshler  v. 
must  be  taken  to  have  contemplated  the  Beers,  33  111.  36S;  83  Am.  Dec.  174. 
operation  of  all  such  well-established  S.  In  U.  S.  L.  Ins.  Co.  t'.  Advance 
and  uniform  usages  and  customs  as  be-  Co.,  80  111.  549,  it  was  held  that  where 
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b.  Conduct  of  Agent. — ^The  agent  must  in  all  things  conduct 
himself  in  accordance  with  the  usages  of  the  business  in  which  he 
is  engaged.  He  is  taken  to  be  informed  as  to  those  usages,  and 
must  obey  them  unless  otherwise  ordered.  Whatever  is  required 
by  usage  to  be  done  by  the  agent,  must  be  done  by  him,  or  he 
will  be  liable  to  his  principal  for  the  consequences.  And  when 
he  acts  in  accordance  with  the  requirements  of  usage,  he  cannot 
be  charged  by  his  principal  with  any  responsibility. * 

a  partj  contracti  with  a  general  agent  bo.   Walsh  v.  Frank,  19  Ark.  170;  Col- 

of  an    inBurance    company,    with  lings  ii.  Hope,  3  Wsjh,    (U.    S.)    150; 

knowledge  of  a  cuatom  prohibiting  the  Ton^  v.  Kennett,    10  La.   Ann.  800; 

agent  from  making  such  a  contract,  he  Lee  v.  Adeit,  37  N.  Y.   87;  Columbua 

cannot  hold  the  company  bound  under  Ina.  Co.  v.  Lg-wrcnce,  a   Pet.  (U.  S.) 

the  contract.     Where  an  agency  is  ex-  49;  French  v.  Backhouse,  5  Burr.  3737: 

ercised  in  respect  to  matters  governed  Craufurd  v.  Hunter,  8  T.R.  13;  Ran- 

by  known  usage.  It  wUl  be  presumed,  dolph  v.  Ware,  3  Cranch  (U.  S.)  J03; 

In  the  absence  of  proof  to  the  contrary,  Thorne  v.  Deas,  4  Johns.  (N.  Y.)  loi ; 

that  the  agency  is  to  be  conducted  In  Crosbie  i'.  McDoual,  13  Ves.  138;  De- 

the  manner  and  according  to  the  prac-  Forest  v.  Fulton  Fire   Ins.  Co.,  i  Hall 

tice  which  is  allowed  and  justified  by  (N.    Y.)    84;    Kingston  v.    Wilson,  4 

such  usage.  Wash.  (U.  S.)  310. 

In   Fraser  v.   Tenants,   5   Rich.  (S.         In  Bailey  If.  Bensley,  87  IlL  JS*-  " 

Car.]  375,  it  was  said  that  where  the  was   held    that  under   the  custom   of 

instruccionB  of  the  principal  are  silent,  trade  in  Chicago,  a  commission   mer- 

much  of  necensity  must  alien  be  lefl  to  chant,  to   whom   grain   is   consigned, 

the  discretion  of  the  agent;  and  it,  in  may  dispose  of  the  warehouse  receipt 

the  absence  of  instructions,  there  be  a  given  him  for  the  same,  although  di- 

known  usage  of  trade,  or   a  mode  of  rected  by  the  consignor  not  to  sell,  but 

transacting    business   applicable   to   a  to  hold  the  grain  for  further  orders,  if 

particular  agency,  the  agent  Is  not  only  he  keeps  on  hand,  ready  for  delivery 

permitted,  but  It  is  his  duty  to  conform  when  called  on.  other    receipts   for  a 

to  it.  like  quantity  and  grade  of  grain. 

In  Leach  v.  Beardsiee,  23  Conn.  404,         In   Corbett   i'.    Underwood,    83  IIL 

It  was  held  that  a  general  usage  affect-  334  ;  35  Am.  Rep.  393,  it  was  iield  that 

ing  any  branch   of  business,   furniBhes  where    a    party    conversant    with    the 

good  evidence  of  what  is  regarded  as  rules  and  usages  of  the  Chicago  board 

right  and   reasonable  in  Chat   respect,  of  trade  employed  a  commission  mer- 

and  when  it  is  conformed  lo,  negligence  chant  to  make  purchases  of  grain  for 

or  misconduct   cannot   be   Imputed,  future  dellverj  for  him,  and  afterward 

Barber   v.   Brace,   3   Conn.  9;  8  Am.  sued  the  merchant  for  a  loss  incurred 

Dec.  149 ;  Casco  ^^g.  Co.  v.  Dixon,  3  by  the  sale,  which  was  made  for  want 

Cush.  (Mass.)  407  ;  Chitty  on  Cont.  10;  of  neceesary  advances  to  meet  a  decline 

:  Sw.  Dig.  10.  in    prices,  proof  ot  the  usage  of  the 

In  National  Furnace  Co.  v.  Keystone  board  of  trade  was   properly  admitted 

Mfg.  Co.,  no  111.  437,  it  was  said  that  to  justify   the  act  of  the  commission 

in  the  case  of  a  general  agent  the  law  merchant. 

permitted  usage  to  enter  in  and  enlarge         In  Morninestar  v.  Cunningham,  no 

the  liability  of  the  principal.  Ind.  328 ;  59  Am.  Rep.  ill,  it  was  held 

In  Phillips  V.  Moir,  6g  111.  156,  it  was  that  where  the  only  practical   method 

held  that  the  usage  of  a  particular  trade  of  conducting  a  business,  such  as  re- 

or  business  was  properly  admitted,  for  ceiving  and  storing  articles   of  com- 

Ihe  purpose  of  Interpreting  powers  merce,  is  to  render  10  each  bailor  the 

given  to  an  agent  or  factor.     See  also  amount  of  goods  stored   in   kind  and 

Lyon  V.  Cullwrtson,  83  III.  33;  29  Am.  quality,  it  is  no  conversion  if  the  bailee, 

Rep.  349,  where  the  same  principle  is  in  the  absence  of  a  special  contract, 

announced.  treats  them  according  to  the  known  and 

1.   An  agent  must  insure   ihe  goods  general  usage  in  that  regard ;  and  ev- 

□(  his  principal  in  his  hands,  whenever  idence   of  such  usage  in  the  business 

the  usages  of  trade  require   him  to  do  of  pork   packing,  and   also  of  a  usage 
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c.  Authority  of  Agent. — In  the  absence  of  specific  instruc- 
tions, the  authority  of  an  agent  in  any  particular  trade  is  largely 
dependent  upon  the  usages  of  such  trade.  Third  parties  are  en- 
titled to  deal  with  the  agent  in  the  belief  that  he  possesses  all  the 
authority  that  is  usual  for  such  agents  to  enjoy  ;  nor  can  his  au- 
thority, in  respect  to  such  third  persons,  be  limited  by  secret  di- 
rections contrary  to  the  usages  of  trade  and  unknown  to  those 
dealing  with  him.' 


compensation,  is  admissible  in  such  a  acting  benafide,  and  with  a  view  to  the 

case.  benefit  of  his  principal. 

1.  A-atlunltyiifAgatiti. — See  Agekcv,  In  Pardridge  ;>.  Bailey,  20  111,  App. 

vol.  I.  p.  354;   Authority,   vol.  1,  pp,  351,  it  was  held  that  the  usages  of  a 

1019,  1038;  Brokers,   vol.  a,  p.    573;  particular  trade  may  extend  the  scope 

Commission   Merckakts,  vol.   3,  p.  of  an  agent's  authoritj,  when  dealing 

319;   Wallace    w.  Bradshaw,   6    Dana  with  a  person  who  has   no  knowledge 

(Ky.)  382;  Rich  I'.  TohnE(in,6i  Ind.  246;  of  special    or  particular  instructions. 

Olders'haw  v.  Knofes,  4  111.  App.  63;  6  "  It  was  therefore  error  to  exclude  the 

111.  App.  315 ;  U.  S.  L.   Ins.  Co.  v.  Ad-  evidence  offered  in  this 

-     :eCo..8o—   --"--"---    "^--  -     '     - 


io  III.  549;  Corbetl  f.  Under-  universal  uaage  and  course  of  business 
wooa,  03  ill.  324;  ic,  Am.  Rep.  303;  for  dealers  in  the  line  of  goods  in  ques- 
Greenfield    Bank   v.   Crafts,    2    Alfcn    tion,  to  pay  traveling  n 


.  187;  Bucknami'. Chaplin,  1  Allen  paying   the   principal. 

(MaSE.)  70; Whitcw.  Fuller,  67Barb.(N,  where  such  usages  eiist  and  an  agency 

V.)  167;  Easton  t'.  Clark,  35  N.  Y.232;  Is  to  be  exercised  touching  such  mat- 

McMorris  v.  Simpson,  11  Wend.  (N.  ters,  the  natural  presumption,  in  the  ab- 

Y.)  610;  Wilcocks  V.  Phillips,  i   Wall,  sence  of  all  controverting  proof,  is,  that 

Jr.  (U.  S.)   47  ;  The  Hendrik  Hudson,  the  agency   is  to  be  conducted  in  the 


7   Law   Rep.   N.   S.   93;   Andrews   w. 
Kneeland,  6  Cow.  [N.  V.)  354 ;  Morris 

manner  and  according  to  the  practices 

which  are  allowed  and  justified  by  such 

I'.   Bowen,   52   N.    H.   416;   Haven  i>. 

usages." 

Wentworth,  i  N.  H.  93 ;  Nobleboro  -v. 

In  White  V.  Fu!ler.67  Barb.  (N.  Y.) 

Clark,  68    Me.  87;  28  Am.   Rep.  22  ; 

267,  it  was  held  that  when   there  is  a 

Dingle  V.  Hare,  7  C.  B.  N.  S.  145 ;  97  custom  of  the  trade  that  an  agent  for 

E.  C.  L.  145 ;  Fay  v.  Richmond,  43  Vt.  the   sale   of  coal  has  no   right,  unless 

25 ;  Brown  v.  Arrott,  6  W.  &   S.  (Pa.)  specially  authorized,   to  make  a  time 

402  ;  Green  v.  Disbrow.J  Lans.  (N.  Y.)  contract  extending  over  a  long  period, 

381;    56     N.    Y.    336;     Hammond     *,  persons    dealing    with     an     agent    are 

,  Varlen,  54  N.   Y.  39S  ;  Dickinson  ;;.  bound  by  such  custom ;  and  a  principal 

Lilwall,    4    Camp.   279  ;    Baines    v.  will  not  be  liable  upon  such  a  time  con- 

Ewing.  L.  R.,  I  Exch.  320 ;  Whitehead  tract,  made  by  an  agent  without  special 

V.   Tuckett,    15    East  40S;  Howard  v.  authority.  "This  custom  prevailing,  the 

Sheward,  L.R,  2  C.  P.  148;  Wiltshire  plaintifTB   must   be   presumed  to  have 

I/.  Sims,  I  Camp.  3q8;  Early  v.  Reed,  dealt  with   reference  to  It.    At  tea^t. 

6  Hill  (N.  Y.)  12;   Upton  v.  Suffolk  existing  in  the  trade,  they  are  chargea- 

County   Mills,  II  Cush.  (Maas.)   587;  ble  with  notice  of  it.     As  is  said   by 

S9  Am.  Dec.  163 ;  Potter  v.  Morland,  3  Wright,  J„  in   Easton  v.  Clark,   3r;  N. 

tush.  (Mass.)  384  ;    Mott   v.   Hall,  41  Y.  232 :  '  The  purchaser  is  bound   to 

Ga.  117;   Lebanon   i'.  Heath,  47  N.  H,  lake  notice  whether  the  agent  is  de- 

353  •  Jones'  v.    Warner,   11  Conn.  40  \  parting  from  the  usage  of  trade.      He 

Savage  v.  Fellon,  l  Colo.  App.  148,  is  presumed  to  understand   the  restric- 

In   Wiltshire  t,  Sims,  i  Camp.  258.  tions   and   limitations   imposed  by  the 

it  was  held   that   an   agent  employed  usage  of  trade  upon  a  general  agency, 

generally  to  do  any  act,  is  authorized  to  Story  on  Agency  [9th  ed.),  ff  124,  a2j; : 

do  it  only  in  the  usual  way  of  business,  and  when,  in  making  a  sale,  the  agent 
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d.  Sale  on  Credit. — Whether  an  agent  is  authorized  to  sell 
the  goods  of  his  principal  on  credit  or  for  cash  only,  may,  in  the 

absence  of  specific  directions,  be  determined  by  usage.  In  some 
branches  of  business  it  is  the  usage  to  sell  for  cash  only,  and  in 

others  on  credit.  The  propriety  of  the  action  of  the  agent  may 
in  either  case  be  determined  by  reference  to  the  usage  prevailing 
in  the  trade.* 

ofthe  plaintllfs,orincumbentuponthem,  was   held   that   evidence   that  he   had 

to  have  ascertained  whether  or  not  the  acted   according  to  the   cuatom  of  the 

ajcentB  had  the  special  power  to  make  place  was  admisBlble,  and  would  die- 

the  sale  on  time,  which  thcv  did  make."  charge  him  from  liability.     The  court 

In  Baines  v.  Ewinfr,  L-'R.,  i  Eich.  will  talte  notice,  as  a  part  of  the  law 

329;  3j  L..  J.  Ex.  194,  it  was  held  that  merchant,  that  a  factor  may  sell  goods 

the   presumption    which    would    have  at  a  reasonable  credit,  at  the  risk  of  his 

arisen  of  an  insurance  broker's  author-  principal,  when  he  Is  not  restrained  bj 

Itj  to  underwrite  generallj  for  the  de-  his  instructions  nor  bj  the  usage  of  the 

fendant  at  Liverpool,  was  rebutted  by  trade.     A  general  usage  in  any  place 

the  custom  proved   to  ciist  at  Liver-  by   which   sales  On  commission  are 

pool,  by  which  an  insurance  broker's  regulated  may  be  given  in  evidence ; 

authority  to  underwrite  Is  always,  or  for  it  is  a  reasonable  and  legal  pre- 

nearly  always,  limited  to  a  certain  sum.  sumption  that  every   man   knows  the 

And,  therefore,  where  the  defendant's  usage  of  the  place  in  which  he  traflics, 

broker  had  taken  a  risk  in  excess  ofbis  whether  by  himself  or  his  factor,  and  If 

authority,  the  defendant  wa«  held  not  the  usage  be  not  illegal  he  is  bound  by 

liable  as  principal  on  the  contract,  al-  it.     If,  then,  It  be  the  wetl-known  and 

though  the  plaintiff,  tbe  assured,  had  uniform  usage  in  Boston  for  the  factor 

not  been  aware  that  the  broker  had  ex-  to   take   negotiable   notes   in  his  own 

ceeded  his  limit.  name  as  a  security  for  the  payment  for 

1.  Sale  OB  Credit — In. Upton  v.  Suf'  the  goods  of  his  principal,  sold  on 
folk  County  Mills,  11  Cush.  (Mass.)  credit,  but  in  trust  fur  his  principal, 
589:  59  Am.  Rep.  163,  it  was  held  that  such  usage  must  bind  the  principal,  un- 
a  general  agent  is  not,  by  virtue  of  hia  less  he  give  his  factor  instructions  re- 
commission,  permitted  to  depart  from  pugnant  to  it ;  and  such  usage  may.  be 
■be  usual  manner  of  effecting  what  he  is  proved  by  a  jury.  See  also  Story  on 
employed  to  effect.  "  When  one  au-  Agency  (9th  ed,),  t)  309, 
thorizes  another  to  sell  goods,  he  Is  pre-  In  Leach  v.  Beardslee,  22  Conn.  404, 
sumed  to  authorise  him  to  sell  in  the  the  plalndfT  delivered  to  the  defendant, 
usual  manner,  and  only  in  the  usual  a  drover,  certain  oxen,  to  be  driven  to 
manner,  in  which  goods  or  things  of  that  the  city  of  New  York,  and  there  sold 
sort  are  sold.  (Story  on  Agency,  f  60.  for  a  commission,  in  the  usual  and  cus- 
See  also  Shaw  v.  Stone,  i  Cush.  (Mass.)  tomary  manner.  The  defendant,  hav- 
318.)  Theusageofthebuslnessin  which  ing  sold  the  oxen,  received  one  note, 
a  general  agent  is  employed  furnishes  for  the  price  both  of  them  and  of 
the  rule  by  which  his  authority  Is  meas-  his  own  oxen,  sold  at  the  same  time, 
Bred.  Hence,  a  general  selling  agent  which  note  he  retained  in  his  own 
has  authority  to  sell  on  credit,  and  to  possession.  Before  the  maturity  of  the 
warrant  the  soundness  of  the  article  note,  the  makers  became  insolvent.  It 
sold,  when  such  Is  the  usage.  Alex-  was  held  that,  in  the  absence  of  specific 
ander  v.  Gibson,  i  Camp.  555  ;  Nelson  instructions  as  to  the  manner  of  sell- 
T.  Cowing,  6  mil  (N.  Y.J  336."  ing  such  oxen,  the  implied  undertaking 

In  Goodenow  Ti.  Tyler,  7  Mass.  36;  of  the  defendant  was,  to  sell  them  in 
.•;  Am.  Dec.  aa,  T.,  a  factor,  having  the  customary  manner;  and  that  the 
goods  consigned  to  him  by  G.,  sold  custom  of  drovers  in  reference  to  such 
them  on  three  months'  credit,  taking  In  sale  might  be  shown,  to  show  the  ex- 
payment  the  purchaser's  promissory  tent  of  the  duty  and  obligation  of  the 
note  to  himself ;  but  tbe  purchaser,  be-  defendant;  and  that,  If  he  conformed 
fore  the  tnaturity  of  the  note,  Ijecame  to  such  custom,  he  incurred  no  liability 
bankrupt.  In  an  action  by  G.  against  thereby. 
T.  for  the  value  of  the  goods  sold,  it         In  Deshler  v.  Beers,  y   III.  368;  83 
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e.  Power  to  Warrant. — Whether  a  selling  agent  has  author- 
ity to  warrant  the  goods  sold  by  him  depends,  in  the  absence  of 
specific  directions  from  the  principal,  upon  the  usage  of  the  par- 
ticular trade.* 

/.  Employment  of  Sub-Agent. — The  rule  that  a  delegated 
power  cannot  itself  be  delegated,  does  not  apply  to  cases  when, 
in  the  appointment  of  an  agent,  the  recognized  usage  of  trade 
permits  the  agent  to  employ  sub-agents  or  brokers.  The  rule  re- 
lates chiefly  to  powers  involving  discretion  in  the  agent.  When- 
ever the  usages  of  business  justify,  an  agent  is  authorized  to 
employ  other  persons  under  him  in  order  to  properly  perform 
the  duties  of  his  agency.* 


general   and   uniform,  at  the  place  to  orders  not  to  warrant.     And  that  e 

which  property  is  consigned  for  sale,  Idence  of   a  general  practice   (not 

controlling  the  time  wiihlnwhichpay-  amounting   to  e   technical   uinge) 

ment  may  be  made  upon  a   cash   gale,  amongst  horse-dealers  not  to   warrant 

the  consignor  will  be   bound   to  take  where  the  horse  has  been  examined  bj 

notice  of  it ;  and  hia  ignorance  in   fact  a  veterinary  surgeon  and   certified  by 

on  the  subject,  will  not  effect  the  opera-  him  to  be  sound,  is  not  admissible  to 

tlon  of  the  custom.     If  the  sale  by  the  rebut    the   inference    of   authority  to 

consignee,  although  made  for  cash  on  warrant. 

delivery,  did  not  exclude  the  operation        a.  EmpIojrmBUt    of    Bnb-Asent.  —  In 

of  a  usage  of  the  character  mentioned.  Darling  v.  Stanwood,  14  Allen  (Mass.) 

under  which  a  purchaser  for  cash   had  504,   it  was   held   that   if    a  commls- 

from   one   to   three  days  in  which  to  sion  merchant   is  employed   in   Afai- 

make  payment,  the  purchaser  being  in  aackaseiti   to   buy  goods   in  a   distant 

good   credit,   the   consignee  would  not  market,  and  the  custom  of  that  market 

be  liable  to  the  consignor,  in  the  event  Is  for  commission  merchants  to  employ 

of  loss  resulting  from  a  failure  to  re-  broker*  to  make  such   purchases,  and 

quire  payment  from  the  purchaser  tm-  this  custom  Is  understood  by  the  prin- 

tnediately  on  delivery.     Other  cases  to  dpal,  the  commission  merchant  may 

the   same  eifect  are  Dwight  v.  Whit-  properly  employs  broker  of  experience 

ney,  15  Pick.  (Mass.)  179.  and  good  reputation  to  make  the  pur- 

1.  Power  to  WairanV — In  McCor-  chases;  and  if  he  does  so  he  will  not  be 
mick  Harvesting  Mach.  Co.  v.  Snell,  liable  for  such  broker's  errors  or  mis- 
33  III.  App.  79.  it  was  held  that  an  conduct.  When  the  defendant  em- 
agent  to  sell  has  authority  to  do  all  ployed  the  plaintiff  to  buy  cotton  on 
that  is  necessary  and  usual  in  the  his  account  in  the  New  Orleans  mar- 
course  of  the  business  of  selling,  and  if  ket,  and  to  ship  It  to  Boston,  he  was 
it  is  usual  in  the  trade  for  the  seller  presumed  to  have  contemplated  that 
to  warrant,  the  agent  has  authority  the  purchases  would  be  made  in  the 
to  warrant.  See  Agkkcy,  vol.  i.  p.358.  ordinary  courw  of    such    business   at 

In  Pickertrr.  Marston,  68  Wis.  465 ;  that  port.     The  employment  of  a  bro- 

60  Am.  Rep.  877,   the  court  said  that  ker  to  effect  the  purchases  was  there- 

an  agent  employed  to  sell  has  no   im-  fore  a  justifiable  delegation  of  authority 

plied  power  to  warrant,  unless  the  sale  to  a  sub-agent,  because  this  manner  of 

is  one  which  is  usually  attended  with  transacting  business  waa  the  usual  and 

warranty.     But  if,    In  the  sale  of  the  known   custom   of  the   New   Orleans 

goods  confided  to   him,   it  is   usual  in  market. 

the   market   to    give   a   warranty,  the         Jn  Carter  v.  Philadelphia  Coal  Co, 

agent  may  give  that  warranty  in  order  77  Pa.  St.  a86,  a  coal  company,  indebted 

to  effect  a  sale.  to  the  defendants,  engaged  them  to  sell 

In  Howard  r.  Sheward,  L.  R.,  iC.  their  coal;  the  defendants  employed 
P.  148,  it  was  held  that  the  agent  or  brokers  to  sell  for  them;  in  seltlemenl 
servant  of  a  horse-dealer  has  an  im-  with  the  company,  they  charged  com- 
plied authority  to  bind  his  principal  or  missions  paid  the  brokers ;  in  a  suit  by 
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£.  Obedience  to  Principal's  Directions. — No  usage  can 

authorize  an  agent  to  disobey  the  instructions  of  his  principal. 

The  directions  of  the  principal  form  the  rule  of  action  for  the 
agent,  and  the  consequences  of  a  disobedience  must  fall  upon  the 
latter,  although  his  acts  may  have  been  in  line  with  usage.     When 

the  principal's  instructions  and  the  usage  of  the  trade  conflict, 
the  agent  must  obey  the  former  and  disregard  the  latter.' 

the  compaoj  to  recover  b«ck  the  com-  tioDs.  "The  defendant*  in  error  con- 
missions,  the  court  held  that  evidence  tend  that,  by  the  cualom  of  merchants 
was  proper  that  it  was  usual  and  cub-  which  obtains  In  Savannah,  as  thej' 
tomary  in  the  Philadelphia  coal  trade,  had  advanced  plalntiiTB  in  error  on  the 
vrhere  the  busiuess  was  transacted,  to  cotton,  they  were  not  bound  to  obej 
■ell  through  the  agencjF  of  brokers'.  "It  the  Inslnictlons  of  the  plainllffs  In 
is  not  necessary  to  prove  all  the  ele-  error,  but  might  hold  this  cotton  and 
ments  of  a  custom  to  make  a  law ;  the  sell  in  their  discretion."  But  the  court 
object  here  is  to  interpret  a  contract,  rejected  tbls  view. 
The  usages  of  a  partlculartrade  or  busi-  In  Clark  i>.  Gumming,  77  Ga.  64,  It 
ness  are  presumed  to  be  known  to  was  held  that  the  agent's  power  is 
those  engaged  therein.  Thej  furnish  iimited  by  and  ceases  with  his  in- 
a  most  valuable  aid  in  arriving  at  the  struclions  ;  and  this  is  true,  even 
mutual  assent  of  the  parties."  though  it  had  been  usual,  in  the  course 

In  Guesnard  v.  l^uisville,  etc.,  R.  of  dealings  between  the  broker  and  his 

Co.,  76  Ala.  4J3,  it  was  shown  to  have  principal,  for  the  broker  to  continue  to 

been  the  custom  of  Importers  in  New  sell  at  the  prices  last  quoted   by  the 

Orleans,  to  employ   brokers  to  attend  principal. 

to  the  receipts  of  Imported  goods,  and  In   Wootlers   v.   Kaufman,  73   Tei, 

look  after  the  payment  of  custom  du-  w,    the    plaintiiF   shipped    cotton   to 

ties  on  them.  The  court  therefore  held  factors,  directing  them   to  sell  only  in 

that  an  agent  was  justiHed,  in  view  of  the   home   market.     It   appeared   that 

this  custom,  In  employing  such  a  bro-  some  factors  in  time   of  financial  de- 

ker,  and  in  paying  him  the  usual  and  prcsslon    sometimes    exported  cotton, 

reasonable  fee  for  his  services  in  this  when  satisfactory  prices  could  not  be 

particular.  had  at  home.      The  court  held  that  this 

In  Titus  -v.  Cairo,  etc.,  R.  Co..  46  N.  practice  could  not  excuse  the  violation 
J.  L,  393,  it  was  held  that,  except  where  of  Instructions  by  the  agent.  "  That 
a  known  usage  of  trade  justifies,  or  ne-  some  factfira  shipped  to  a  foreign  port 
cessity  requires,  the  employment  of  under  these  circumstances  could  not 
sub-agents,  an  agent  whose  powers  and  make  a  transaction  valid  which  other- 
duties  Involve  personal  trust  and  con-  wise  was  contrary  to  law.  It  was  in 
fidence  and  the  exercise  of  judgment  direct  violation  of  the  contract  shown 
and  discretion,  cannot,  without  author-  by  the  evidence,  of  the  express  direc- 
ity  from  his  principal,  delegate  to  an-  tions  given  by  the  plaintiff  to  his  fac- 
other  the  con6dence  and  discretion  re-  tors  to  sell  the  cotton  in  Galveston,  and 
posed  In  him.  not  ship  the  same  abroad." 

Other  cases  recognizing  the   power  In  Hall  v.  Storrs,  7  Wis.  353,  It  was 

of  usage  in  such  matters  are  Johnson  w,  held  that  where  a  factor  receives  wheat 

Cunningham,   i   Ala.  249;   Darling  v.  with  instructions  to  be  sold  for  cash, 

Stanwood,  14  Allen  (Mass.)  504 ;  Gray  and  he  sells  it  on  credit,  he  Is  liable  for 

V.  Murray,  3  Johns.  Ch,  (N.  Y.)  167 ;  all  losses  that  may  accrue  to  his  princl- 

Moon  v.  Guardians  of  the  Poor,  3  Bing.  pal.     "A   sale   of   property   for    cash, 

N.  Cas.  S14;  31  E.  C.  L.  336.  means  that  the  raonev  shall   be   paid 

1.  Obadle&ea  to  DlrwitUitia  of  Frincl-  down  when  the  title  to   the  property 

Pkl. — In  Hatcher  v.  Comer.  73  Ga.  41S,  passes,   and  a  sale  and  delivery  for   a 

it  was  said  that  a  factor  may  exercise  bank  check  payable  the  next  day  after 

his  discretion  according  to  the  general  the   sale,  is   not   a   sale   for   cash.     A 

usages  of  the  trade,  but    the  primary  custom  of  trade  or  liuainess  that  can 

obligation  of  en  agent  or  factor,  whose  vary  or  modify  the  language  of  express 

authority  la  limited  by  instructions.  Is  instructions  of  an  agent  or  factor  from 

to  adhere  faithfully  to   those   instruc-  his  principal,  must  be  established  by 
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the  most  certain,  clear,  and  satiBfactorj  of  the  monej'  on  the  delivery  of  the 
proof.  Such  a  custom  must  be  ancient,  goodB,  or  the  commencement  of  a  suit 
uniform,  notorious,  and  reasonable,  for  thepurchaBe-monejimmediatety  on 
We  are  aware  thai  case*  can  be  found  the  refusal  to  pay." 
which  go  to  eiitabtish  the  doctrine  that  In  WanlesB  v.  McCandleBE,  38  Iowa 
when  a  factor  has  received  goods  with  10,  it  was  held  that  where  an  agent  for 
direction  to  sell  for  cash,  but  which  he  the  sale  of  land  was  inBtnicted  to  sell 
does  not  sell  for  cash,  but  on  short  for "  one-third  cash,"  a  contract  made 
time,  according;  to  the  usage  and  cus-  by  him  to  Bell  without  a  strict  couipli- 
torn  of  the  market,  it  hae  been  held  ance  with  that  condition  could  not  be 
that  such  a  sale  was  in  compliance  enforced  against  his  principal.  Proof 
with  the  orders  of  the  principal.  We  that  the  custom  of  a  counlj  did  not  re- 
doubt exceedingly  the  BoundneES  and  quire  purchaaers  of  land  to  pay  cash, 
correctness  of  the  rule."  though  the  terms  of  sale  were  lor  caah 
In  ParBons  v.  Martin,  11  Gray  payment,  will  not  sustain  a  contract  of 
(Mass.)  112,  it  was  held  that  a  broker,  sale  made  by  an  agent  who  had  vlo- 
having  written  inBtmctions  from  his  lated  an  instrument  lo  sell  for  "  One- 
principal  to  sell  under  certain  circum-  third  cash." 

stances,  cannot  transfer  the  shares  for  a  In  Ireland  1'.  Livingston,  L.  R.,  5  H. 

different  purpose,  although  there  may  L.395,  it  wa«  said  that  in  tlie  Mauritius 

l>e  a  custom  for  brokers  to  do  so.     "As  market  It  Is  often  impossible  to  obtain 

an  agent   acting  under   a  written  au-  so  large  a  quantity  of  sugar  as  five  hun- 

thority    contained    in    the    letter    ad-  dred  tons  from  one  house,  or  to  find  one 

dressed    to   him    on   the   subject,   the  vessel  to  take  it.  .^(firre,  whether  an  or- 

defendant    was    tmund   to  regard  the  der  to  commission  merchants  there,  to 

Instructions   given   him  in  every  par-  purchasesuchacargomustbeconstrued 

ticular.     No  usage  or  custom,  such  as  with  reference  to  the  customs  of  that 

that  which  he  attempted  lo  show  was  market  f 

recognized   by   and  prevalent   among  In   Porter   v.    Patterson,  15   Pa.   St. 

the  brokers  in  Boston,  could  aSect  the  330,  an  action  was  brought  to  recover 

legal  rights  of  the  parties;  nor,  if  fully  damages  for  breach  of  orders,  on  the 

proved,  would   the    law  sustain  or  sale  of  an  Invoice  of  molasses  consigned 

tolerate  it.     Proof  of  usage  is  admissi-  by  the  plaintiff  to  the  defendant.    It  ap- 

ble    to    interpret    the   meaning    of    the  peared  that  the  plaintiff  wrote  to    the 

language  of  the  contract,  or,  where  its  defendant,   inclosing  the    Invoice  and 

meaning  is  equivocal  and   obscure,   to  bill  of   lading  of  the  goods,  and  said ; 

ascertain  its  nature  and  extent,  but  not  "  On  the  arrival  of  this  cargo,  unless  a 

to   vary   its    terms,  or  introduce    new  fair  profit  can  be  realized  on   landing. 


conditions,  or  authorize  tbe  doing  of    please  put  it  into  a  good  store,  with  the 
acts  which  are   in  direct  contravention     hope  of  sending  a  further  c         "     *"' 
of  its  provision."  defendants  sold  tbe  goods  1 


In  Steward  f,  Scudder,  34  N.  J.  L,  On  the  trial  the  court  rejected  evidence 
96,  it  was  held  that  when  a  grain  factor  of  a  custom  of  the  port,  which  the  de- 
ls directed  to  sell  for  cash,  evidence  fendants  offered,  justifying  their  action 
may  be  given  of  a  custom,  on  sales  for  under  the  circumstances.  "  If  a  usage 
cash,  to  allow  the  purchaser  to  receive  be  certain,  uniform,  ancient,  and  rea- 
the  grain,  and  to  call  for  the  money  in  sonable,  it  incorporates  itself  into  the 
three  or  four  days  after  delivery;  "  but  contract.  But  as  this  is  a  suit  for  a 
nnlesB  the  evidence  is  that  such  custom  breach  of  an  order,  plain,  positive,  and 
Is  uniform,  well-established,  and  at  the  free  from  ambiguity,  I  cannot  under- 
rlsk  of  the  principal,  It  will  not  estab-  stand  what  the  usage  of  those  cities  has 
lish  the  usage  so  as  to  protect  the  fac-  to  do  with  the  matter  in  controversy, 
tor.  In  the  case  of  Clark  v.  Van  North-  If  the  plaintiff  failed  to  prove  a  breach 
wick,  I  Pick.  (Mass.)  343,  the  same  of  orders,  there  was  an  end  of  hla  case, 
usage  which  was  set  up  in  this  case  If  he  succeeded  in  proving  instructions 
was  established  and  sanctioned  by  the  binding  on  the  defendants,  and  the 
court.  In  the  case  of  Bliss  z:  Arnold,  breach  of  them,  it  admits  not  of  con- 
8  Vt.  252;  30  Am.  Dec.  467,  the  su-  trol  by  reason  of  any  custom  whatever. 
preme  court  of  Vermont  held  the  same  The  agreementof  the  parties  constftutes 
usage  to  be  unreasonable  and  illegal,  the  law  of  the  contract." 
The  usage  spoken  of  is  rather  a  matter  In  Barksdale  r<.  Brown,  I  Nott  & 
of  courtesy  than  a  rule  of  law,  and  there  M.  (S.Car.)  J19;  9  Am.  Dec.  720,  which 
is  nothing  in  it  to   prohibit   a  demand  was  an  action   against  the  defendants 
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V-em  Is  USAGES  AND   CUSTOMS.        TmHau  B<l>tii>ni. 

h.  Remittances  to  Principal. — The  established  usages  of 
business  in  relation  to  the  collection  of  negotiable  paper,  or  the 
remittance  of  funds,  will  be  the  guide  for  the  conduct  of  the 
agent  in  such  matters ;  and  no  n^ligence  can  be  imputed  to  him 
if  he  follows  such  usage.* 

(o  recover  the  proceed*  of   certain  rice  placed  in  faia  hnnds  for  collection,  and 

consigned  to  them,  as  factors,  for  sale,  he  undertook  to  collect  it,  according  to 

it  appeared  that  the  plalntiS''g  instruc-  the  usages  and  customs  of  merchants 

tions  to  the  defendants  were  to  sell  for  and  banks,   by  sending  it  to  a  bank  for 

cash;  but  that  thej  sold  and  delfvered  collection,  and  owing  to   the  bill  hav- 

the  rice  to  another  party   without  his  ing  been  demanded  and  protested  tor 

paying  for  it,  and   that  he   afterward  non-payment  on  the  fourth  dar   after 

absconded.     The  defendants  set   up  a  it  felldue,  tbeindorserwas  dlacharged, 

usage  wbich  hadeiisted  among  factors  and   the   amount   of   the  bill  thereby 

in  the  place  of  the  sale  for  forty  years,  lost. 

where  they  sold  for  cash,  to  give  in-  In  Potter  ip.  Norland,  3  Cuah.  (Mass.) 
dulgence  of  a  week  or  a  fortnight  be-  3S4,  it  was  held  that  goods  being  con- 
fore  calling  for  the  money.  The  signed  to  an  agent  for  sale,  with  gen- 
judges  were  of  the  opinion  that  it  could  ersi  instructions  to  remit  the  proceeds, 
not  on  any  account  excuse  the  depar-  it  is  a  sufGcient  compliance  with  such 
turefrom theinstructloDSgiven, '-That  instrucCiona,  if  the  agent  remit  by  a 
usage  does,  in  many  inatances,  consti-  bill  of  exchange,  without  indorsing  or 
tute  the  law,  and  that  contracts  must  guaranteeing  it ;  provided  such  la  the 
be  construed  with  reference  to  the  usage  at  the  agent's  place  of  business 
usages  of  the  trade  or  business  to  which  and  the  agent  use  proper  diligence  and 
Ihey  relate,  are  principles  too  well  es-  discretion  in  the  purchase  of  the  bill. 
tablished  to  be  questioned  now.  Nu-  In  an  action  against  the  agent,  to  re- 
merous  examples  are  to  be  found  among  cover  the  proceeds  of  such  sale,  proof 
the  cases  arising  on  policies  of  insur-  of  the  usage  and  of  a  remittance  ac- 
ance;  and  perhaps  no  stronger  case  cordingly  la  a  suflicient  prima  facit 
can  be  found  than  that  of  three  days'  defense;  and  If  it  is  established  by  the 
i;race  allowed  la  cases  of  bills  of  ex-  agent,  the  burden  of  proof  is  then  on 
change.  But,  to  entitle  a  usage  to  the  principal  to  show  that  bills  remit- 
that  high  respect,  ftmust  be  a  reasona-  ted  in  pursuance  of  the  usage  ought  to 
ble  one.  It  must  be  for  the  benefit  of  be  indorsed  or  guaranteed  by  the 
trade  generallr.   and  not  for  the  con-  agent. 

venience  and 'benefit  of  a  particular  In  Chandler  v.  Hogle.  58  111.  46,  It 
class  of  Individuals.  And  I  can  con-  was  held  that  where  parties  In  Illinois 
celve  of  no  usage  that  will  authorize  a  shipped  a  carload  of  hoga  to  a  corn- 
departure  from  positive  Instructions,  missioa  merchant  at  BuSalo,  New 
The  instructions  of  a  principal  to  his  fork,  with  instructions  to  sell  and  re- 
agent make  Ihe  law  by  which  he  is  to  mit  proceeds  to  them,  the  bailee  having 
l«  governed,  and  to  authorize  hfm  to  sold  the  hogs,  and  with  the  proceeds 
depart  from  them  would  be  depriving  thereof  purchased  a  draft  from  a 
the  parties  of  the  privilege  of  making  banker  of  Buffalo  on  a  house  in  New 
their  own  terms."  York  City,   in   favor  of  the  shippers. 

For  other  cases  upon  this  subject  see  and  remitted  It  to  them  on   the  day  of 

Strong   II.   Bliss,  6  Met.   (Mass.)  393;  sale,  but  when  presented  it  was  pro- 

Blias  V.  Arnold,  B  Vt.  15]  ;  30  Am.  Dec.  tested  ;  it  was  held,  that  as  It   was  the 

467 ;  Catlin  v.  Smith,  34  Vt.  85^  Leland  custom  of  commission    merchants    at 

D.   Douglass,   1   Wend.    (N.   Y.)  490;  Buffalo  to  remit  to   their  correspond- 

Clark   V.    Van   Northwick,    1    Pick,  ents  in  that  manner,  and  as  the  banker 

(Mass.)   343;    Hutchings  v.   Ladd,    16  of  whom  the  draft  was  purchased  was 

Mich.  493;  Day  v.   Hi^mes,  103  Mass.  in  good  credit  when  It  was  obtained, 

306.  the   commission  merchant   acted  with 

1.  Bemlttuieaa  to   Pxinotp»l. — In  due  diligence  and  was  not  liable  for  the 

Jackson  -D.  Union  Bank,  6  Har.  &.J.  loss. 

(Md.)  146,  it  was  held  that  an  agent  was  In  Haven  v.  Wentworth,  3  N.  tl.  93, 

not  answerable  for  negligence  or  inat-  it  was  said  that  the  Invarleble  usage  of 

tention,  where  a  lull  oT  exchange   was  an  agent  in  respect  to  the  funds  with 
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USAGES  AND  CUSTOMS. 


i.  The  Agent's  Compensation.— In  the  absence  of  an  ex- 
press contract,  the  proper  compensation  of  an  agent  may  be  de- 
termined by  general  usage  in  the  particular  trade ;  and  when  a 
course  of  dealing  has  grown  up  between  a  principal  and  agent  tn 
respect  to  the  latter's  compensation,  it  will  be  binding  in  contro- 
versies between  them.* 

8.  Usa^i  of  the  Stock  Exchange.  —  The  usages  of  stock  ex- 
changes are  numerous  and  technical.  The  general  rule  to  be 
extracted  from  the  cases  is,  that  as  between  members  of  a  stock 
exchange  every  usage  of  the  exchange  is  adopted  as  a  part  of 
their  contracts;  and  this  whether  the  usage  is  reasonable  or  the 
reverse,  according  to  law  or  contrary  to  law.  The  members  have 
the  right  to  make  their  contracts  as  they  please  and  to  insert  in 
their  contracts  any  unreasonable  or  peculiar  provisions  they  de- 
sire; and  it  would  be  to  abridge  that  freedom  of  contract  which 
all  men  enjoy,  to  hold  that  any  usage  which  members  of  the  ex- 
change incorporate  into  their  contracts  can  be  forcibly  excluded 
by  the  courts.* 


the  usual  and  ordinary  charge  which 
■gents  who  eRect  rein«uranceB  are  en- 
titled to  make.  If  a  person  emploj* 
another,  whom  he  knows  carries  on  a 
large  buBiness,  to  do  certain  work  for 
him  as  his  agent  with  other  pereone, 
and  does  not  choose  to  ask  him  what 
hi»  charge  will  be,  and  in  fact  knows 
that  he  is  to  be  remunerated,  not  bv 
him,  but  by  the  other  persons — which 
is  verr  common  in  mercantile  busineu 
— antj  does  not  choose  to  take  the  trou- 
ble of  intjuiring  what  the  amount  is,  he 
muEt  allow  the  ordinary  amount  whicti 
agents  are  in  the  habit  of  charging." 

>.  See  Stock  Exchange,  vol.  33, 
p.  748;  Duncan  -v.  Hill,  L.  R.,  3  Eich. 
255;  L.  R.,  8  Exch.  241;  Coles  v. 
"  '  -      c,  L.  R.,  4  Ch.  3:  Grissell  i 


3.  p.  578". 

1.  CompenaaUon  of  Agent. — In  Bar- 
ing V.  Stanton,  3  Ch.  Div.  502,  a  ship- 
owner had  for  several  years  had  an 
account  with  merchants  who  effected 
for  him  insurances  on  his  ships.  Tn 
their  accounts  they  charged  him  with 
the  full  premiums,  but  they  bad  been- 
allowed  by  the  underwriters,  and  re- 
tained out  of  the  premiuma,five  per  cent. 
brokerage  and  a  further  ten  per  cent, 
discount  for  ready  money,  at  usual  on 
insurances.  On  taking  the  accounts  in 
a  suit  respecting  a  mortgage  on  some 
ships,  the  shipowner  objected  to  allow- 
ing the  merchants  to  retain  the  ten  per 
cent.  It  was  held  that  as  these  allow, 
ances  were  usual,  and  as  the  shipowner 
had  never  inquired  on  what  terms  the 
merchants  effected  the  insurances,  and 
appeared  to  have  accepted  their  terms, 
he  could  not  now  raise  the  objection. 

The  similar  case  of  Great  Western 
Ins,  R.  Co.  V.  Cunliffe,  L,  R.,  9  Ch. 
515,  appeared  to  the  court  to  govern 
the  above  case.  In  that  case  Lord  Jus- 
tice Mellish  observed  :  "  It  U  quite  ob- 
vious that  thev  must  have  known,  and 
they  do  not  deny  that  they  did  know, 
that  the  agents  were  to  be  remunerated 
by  receiving  a  certain  allowance  or  dis- 
count from  the  underwriters  with 
whom  they  made  the  bargains.  It  was 
easj  to  ascertain  by  Inquiry  what  was 


Brlstowe  L.  R.,  4  C,  P.  36;  Bow- 
ring  V.  Shepherd,  L.  R.,  6  Q.  B.  309; 
Beeston  v,  Beetton,  i  Exch,  Dlv,  ii; 
Knight  IP.  Cambers,  15  C.  B.  561;  Vo 
E,  C,  L,  561 ;  Jessopp  v.  Lutwyche, 
10  Exch.  614;  Rosewame  v.  Billing,  15 
C.  B.N,  S.  316;  ioqE.  C.  L,  3i6;Pid- 

E:on  v.  Burglem,  3  Exch.  465 ;  Smith  v. 
indo,  s  C.  B,  N,  S.  58; ;  94  E,  C.  L. 
586;  Taylor  v  Stray,  2  C,  B.  N.  S.  175, 
89E.  C.  L,  174;  Maxted  v.  Paine,  L. 
R.,  4  Exch.  3To;  Robinson  v.  Mollett, 
L.  R.,  7  H.  L.  803;  Evans  on  Agency, 
ch.  J,  i  a;  Nickalls  f.  Merry,  7  H.L. 
S43.  See  also  Irwin  v.  WllUar,  no  U. 
S.  499:  Robinson  v.  Mollett,  L.  R.,  7 
H.  L.  8t8. 

In  Grissetl  v.  Bristowe,  L.  R,,  4  C 
P.  36',  it  appeared  that  th«  nsagc  of  the 
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But  in  respect  to  the  effect  of  the  usages  of  the  stock  exchange 

upon  outside  parties,  the  rule  is  diiTerent.  Third  persons  who  are 
ignorant  of  such  usages,  and  who  make  contracts  through  mem- 
bers of  a  stock  exchange,  are  only  bound  by  the  reasonable  and 
legal  usages  of  the  exchange.  Any  unreasonable  or  illegal  usage 
is  of  no  validity,  as  against  them,  unless  they  had  knowledge  and 
assented  to  it.' 

*tock  erchange   was,  that   In   transac  to  themMlvcG,  at  the  price  of  the  day, 

tions  between   menibers  of  It  there  is  stock   or   sharcH   of  the  customer,  for 

an  implied  understanding  that,  on  the  which  there  is  an  inadequate  demand, 

purchase  of  stock  or  shares,  the  bujing  where  a  forced   sale  would  loner  the 

jobber   shall  be  at  llbertj  by  a  given  selling   price,  was  held   unreasonable, 

daj, called  the " name   day,"  to  substi-  and    Incapable    of    being  supported 

tute  another  person   as  buyer,  and  so  against  a  customer  who  was  not  proved 

relieve  himself   from  further  liability  to  be  acquainted  with  the  existence  of 

on  the   contract,  provided    such   sub-  such    alleged  usage.    "I    have   shown 

stituted   person    be  one  to  whom  the  that  this  court  has  refused  to  recognize 

original  seller  cannot  reasonably    ei-  the  validity  of  sales   by  persons,  In  a 

Cept,  and  that   such   person   accept  a  fiduciary  position,  to   themselve 

transfer  of  the  stock  or  shares,  and  pay     that  it  makes  no  dl" 

to  the  original  seller  the  price.  It  was  ticular  Instances  r 
held,  revenlng  the  judgment  of  the  sustained,  or  wrong  oone.  ine  con- 
court  of  common  pleas,  that  this  was  a  flict  between  duty  and  Interest  is  suffi- 
reasonable  usage;  as  a  usi^e  founded  cient  to  Invalidate  such  transactions." 
on  the  general  convenience  of  all  per-  In  Maited  v.  Paine,  L.  R.,  4  Exch. 
sons  engaged  in  a  particular  depart-  210,  Cleasby,  B.,  said  :  "  I  do  not  wish 
ment  of  business,  cannot,  as  regards  to  be  understood  as  expreising  an 
such  persons,  be  said  to  be  unreason-  opinion  that  the  plaintiff  would  be 
able.  bound  by  any  usage  which  a  court  of 
In   Colket   v.  Ellis,  10  Phila.  (Pa.)  law  would    consider  unreasonable.     I 

575,  it  was  held  that  a  custom  among  think,  on  the  contrary,  that  he  would 
rokers  to  sell  stocks  deposited  as  not,  unless  he  had  actual  notice  when 
collateral  security  for  a  call  loan,  at  he  authorized  the  contract  to  be  made 
the  board,  on  failure  of  the  borrower  of  the  particular  usage.  A  man  may, 
to  pay  on  the  day  on  which  demand  is  of  course,  if  he  thinks  proper,  make  a 
made,  is  not  illegal  as  to  parties  famil-  contract  with  any  stipulations  in  It 
jar  with,  and  dealing  on  thebasis'of,  which  are  not  unlawful,  as,  for  in- 
such  custom.  "It  was  strenuously  stance,  that  he  will  not  enforce  it  wlth- 
argued  by  plaintiffs  counsel  that  this  out  the  authority  of  some  particular 
was  not  a  valid  usage,  as  it  was  in  con-  officer  or  committee ;  but  such  a  usage 
travention  of  the  rule  of  law  which  re-  on  the  stock  exchange  would  not,  I 
quires  a  sale  of  collaterals  to  be  public,  think,  bind  a  person  having  no  connec- 
and  to  be  made  after  due  notice.  With-  tion  with  the  stock  exchange,  and  no 
out  intimating  what  would  be  theeSect  actual  knowledge  of  its  usages,  Bimply 
If  such  a  usage  as  the  present  were  set  because  he  employed  a  stock-broker  to 
Dp  against  an  outside  party,  I  am  of  contract  for  him,  even  though  it  was 
opinion  that,  as  between  plaintiffs  and  within  the  authority  of  the  broker  to 
defendants,  both  members  of  the  board  make  the  contract  on  the  stock  es- 
of  brokers,  familiar  with,  and  dealing  change." 

on  the  basis  o(  It,  it  la  a  valid  and  lawful  In  Davis  v.  Howard,  i.^Q^'B.  DIv. 

custom  and  controls  the  rights  of  these  691,  the  court  said  :  "  At  firflt  sight,  no 

parties."  doubt  It  appears  unreasonable  that  it 

1.  In  Hamilton  v.  Young,  L.  R.,  7  Ir.  should    be   within   the   province   of  a 

389,  an  al1«ed  usage  of  tlie   stock  ex-  stock-broker  toclose  all  the  transactions 

change,    relied    upon    as    authorizing  of  his  principal,  because  two  days  af\er 

stock  tmikers  who  are  entitled  to  -sell  the  broker  has  made  contracts  on  the 

stock  or  shares  of  a  customer,  for  the  principal'sbehalfon  thestockeichange, 

realisation  and  payment  of  money  due  the  principal  fails  to  supply  the  broker 

to  them  by  such  customer,  to  take  over  with.  It  may  be,  a  very  small  balance 
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9.  IFugM  Betwwn   Vendor  and   Fnrchaaur. — In  the  relation  of 

vendor  and  purchaser,  the  usages  of  importance  include  those  to 
determine  the  mode  of  measurement  of  the  quantity  of  goods,  as 
by  measuring  one  barrel  in  ten;*  or  similarly  to  ascertain  the 

due  on  the  previous  account;  but,  on  It  seems  to  me  that  the  rule  of  the 
closer  exBrninatlon,  and  having  regard  London  stock  exchange  bj  which  everj 
to  the  peculiar  nature  of  the  business  contract  made  there,  whatever  lU 
which  a  etock-hroker  does  for  his  prin-  terms,  must  be  fulfilled  by  its  members, 
cipal,  I  can  see  nothing  unreasonable  unless  there  has  been  fraud,  is,  ai  a 
in  this  usage.  It  is  admittedly  reason-  cuitom,  unreasonable  and  one  which 
able  where  the  principal  is  insolvent,  cannot  be  supported.  Such  a  usage, 
or,  if  not  actually  insolvent,  is  In  cir-  when  applied,  not  to  brokers,  but  to 
cumstances  which  give  good  reason  for  strangers  who  are  ignorant  of  it,  is  In- 
thinking  that  it  maj'  be  ditlicult  for  consistent  with  the  contract  of  em- 
hlm  to  meet  his  engagements.  Its  root  ploynient.  To  bind  outsiders  by  it 
and  foundation  Is  the  peculiar  position  would  be  unreasonable;  and  it  is  as  re- 
of  the  broker,  who  has  to  pay  all  his  gards  such  outsiders  and  such  outsidcrB 
principal's  differences  out  of  his  own  only,  that  such  a  usage  can  be  called 
pocket  before  three  o'clock  on  paj'-day,  unreasonable,  for  it  would  not  be 
and  who,  if  he  does  not  do  this  by  eleven  unreasonable  as  regards  those  who 
o'clock  on  the  following  morning,  is  know  of  it  and  desire  to  be  bound  by 
liable  to  be  declared  a  defaulter  on  the  it.  On  this  point  I  think  we  are  bound 
stock  exchange.  In  such  circumstances  bv  the  decision  In  Neilson  p.  James,^ 
it  Is,  in  my  opinion,  very  reasonable  Cj^  B.  Div,  546.  So,  also,  the  langutige 
that  the  broker  should  have  this  right  of  the  present  master  of  the  rolls  and 
to  protect  himself."  of   Lord   Chelmsford   in   Robinson  v. 

In  Neilson  v.  James,  9  Q^  B.  Div.  MoUett,  L.  R.,  7  U.  L.  836,  is  identical 
546,  the  court  said:  "  It  is  said  that  the  ae  to  this,  viz.:  if  a  person  employs  a 
contract  was  void  because  it  did  not  set  broker  to  buy  or  sell  on  a  market  of 
forth  the  name  of  the  person  In  whose  the  usage  of  which  such  person  is  ig- 
name  the  shares  were  registered,  as  re-  norant,  he  authorizes  hfm  to  make  con- 
quired  by  30  and  31  Vict,  ch.  19,  and  tracts  upon  the  footing  of  such  usages 
that  it  is  the  custom  of  the  Bristol  as  are  reasonable  and  as  do  not  alter 
stock  exchange  to  disregard  the  pro-  the  character  of  such  contracts.  To 
vision  of  that  act.  If  that  be  the  go  further  would  be  inconsistent  wflli 
practice  on  that  exchange,  the  sooner  it  the  hypothesis  that  tlie  agent  is  etu- 
is altered  the  better  ;  but.  In  my  opin-  ployed  to  make  a  valid  contract''  See 
Ion,  the  plaintiff  is  not  bound  by  such  generally  Stock  Exchange,  vol.  23, 
a  custom,  as  It  is  neither  reasonable  p.  748. 
nor  legal."  1.  Usaf  H  BatwMii  Bnysr  tuid  Sallar. 

In  Perry  v.   Barnett,   ij  C^^  B,  Div.  —In    Ualton   u.   Daniels,  2    Hilt.   (N. 

jSS,  the  court  said ;    "'I  he  proposition  Y.)   471,   a  usage  was  alleged  in   the 

that  a  person    who    directs   another  to  liquor  trade,  in   the   sale  of   liquor,  to 

deal  upon  a  particular  market  is  to  be  measure  but  one  barrel  In  ten.     The 

treated  as  If   he  knew  the  rules  of  that  action  was  to  recover  for  a  deficiency 

market,  has  been  adopted  in  the  law  to  in  quantity  upon  a  sale ;  and  the  defS- 

some  extent,  but  certainlv  not  to  this  ciency  was  shown  by  a  measurement, 

extent,  that  however  unreasonable  or  made  in  this  manner.     The  court  su»- 

Illegal  thev  may  be,   he  is  still  to  be  talned   a   judgment   for   the   plaintiff, 

treated  as  if   he  knew  them.     There  Is  holding  the  usage  to  be  a   reasonable 

a  line  of  demarcation  between  rules  by  one,  and  said  that  the  usage  "  related 

which  luch  person  is  bound  and  rules  simply  to  the  mode  of  ascertaining  a 

by  which   he   is   not   bound,  and   the  fact  upon  which  a  rule  of  law  might  be 

rules  of   the  stock  exchange  applicable  declared.     The  contract  between   the 

upon  this  occasion  would  seem  to  come  parties,  enlarged  or  fully  expressed  by 

within  the  tatter  of  these.     Ifthe  ciu-  reference    to   the   custom    mentioned, 

lable,  the   courts  have  would  be:     'I    sell   you  a  number  of 


said  they  will  not  recognixe  it  as  bind-  barrels  of  liquor,  which  I  say  contain 
ing  on  people  who  do  not  know  it  and  a  certain  number  ol  gallons,  stated  on 
who  have  not  consented  to  act  upon  it.     this  bill;  but  the  exact  quantity  may  be 
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weight  of  articles  by  a  known  method  of  estimating  it.*  Upon 
a  s^e  of  goods,  usage  may  be  introduced  to  show  when  the  de- 
livery is  unconditional,*  and,  if  the  goods  are  in  store  and  are  sold 

ascertained  by  measuHog   ten   out  of  the  jear  in   which  it  was  picked  and 

every  one  hundred  of  the  barrels,  orin  packed,   and   the   time   that  it  was  in 

like   proportion  for  anj  number,  and  store;  and  that  the  general  usage  was 

making   a    general   estimate   founded  tosellbj  the  weight  ascertained  when  it 

upon  such  measurement,'    This  mode  was  stored,  and  &om  these  datt,  which 

of  ascertaining  the.quantlty  is  reason-  he  might  ascertain,  he  would  be  able  to 

able    and    convenient.     It    is   equallj  form  a  prettv  correct  estimate  of  the 

open  to  both  parties,  and  must  result  amount  of  the   loss   in  weight.    This 

often  in  a  saving  of  labor,  time  and  ex-  would  neceuarily  enter  into  the  esti- 

pense.     It    does    not   contravene   anjr  matcorhUoffertopurchaEe.   .   .   .  This 

policj  or  principle  of  the  law,  and  is,  mode  of  ascertaining  the  quantity  ot  an 

in  fact,  an  airreetnent  that  as  to  quan-  article  of  commerce  Is  not  peculiar  to 


lity  both  seller  and  buyer  may,  by  a  cotton.  PIour,tortnBtance,lEhabituallj 
system  of  average,  determine  the  num-  sold  by  the  barrel,  without  stlpulatli^ 
ber  of  gallons  contained  In  a  number  that  it  shall  contain  a  given  number  3 
of  barrels,  without  gaging  or  measur-  pounds,  and  yet  everyone  understands 
ing  each  one.  As  a  commercial  usage  that  It  must  contain  one  hundred  and 
it  seems  to  be  one  of  great  utility,  as,  ninety-six  pounds,  because  it  is  the  us- 
to  tar  as  the  evidence  given  In  this  age  to  put  that  quantity  in  each  barrel. 
case  Illustrates  Its  operation,  it  sub-  The  quantity  of  cloth,  or  other  good* 
serves  the  ends  of  justice.  Inasmuch  as  sold  by  the  piece  or  package,  Is  gener- 
no  testimony  was  offered  by  the  de-  ally,  nay — almost  universally — ascer- 
fendant  to  controvert  the  result  of  the  tained  by  the  quantity  stamped  upon 
examination  by  the  plaintiff's  wit-  tbem,and  it  rarelyoccurs  that  the  precise 
nesses."  quantity  Is  marked ;  and  It  never  yet 
1.  In  Conner  v,  Robinson,  i  Hill  (S,  occurred  to  any  one  that  If  there  should 
Car.)  3e;4,  A  purchased  of  B  a  number  happen  to  be  a  fraction  over,  that  the 
id  bales  of  cotton,  at  a  certain  price  per  buyer  should  pay  for  it,  or  if  a  fraction 
pound.  Several  months  prior  to  the  under,  the  seller  should  make  it  good, 
sale  the  colton  had  been  weighed  by  And  so  of  very  many  other  articles 
the  wharfinger,  and  marked  on  the  bags  which  might  be  enumerated." 
and  in  the  books  at  61,043  pounds.  S.  In  flaggerty  i^.  Palmer,  6  Johns. 
When  the  cotton  was  delivered  It  was  Ch.  (N.  Y,)  437,  goods  were  sold  at 
re-welghed  by  A,  and  found  to  amount  auction  in  the  city  of  New  York,  to  be 
to  only  61,205  pounds,  A  thereupon  paid  for  in  approved  indorsed  notes  at 
paid  B  for  the  cotton  as  of  the  latter  four  and  six  months ;  it  was  the  usage 
weight,  but  refused  to  pay  for  more  In  that  city,  where  goods  were  so  sold, 
than  he  had  actually  received.  In  a  to  deliver  them  to  the  buyer  when 
■ult  by  B  against  A  for  the  dltlerence,  called  for,  and  for  the  vendors  after- 
it  was  provided  that,  according  to  the  ward  to  send  for  the  notes.  The  ven- 
custom  of  the  trade,  cotton  was  weighed  dec,  after  he  had  received  the  goods,  be 
by  the  wharfinger  before  it  was  put  in  fore  he  was  called  on  for  the  notes,  ac- 
store,  and  the  weight  marked  on  the  cording  to  the  terms  of  the  sale,  stopped 
bags  and  entered  in  books  kept  tor  that  payment,  and  assigned  over  the 
purpose,  and  that  where  a  sale  was  goods,  with  other  property,  in  trust,  to 
made  without  any  stipulation  to  the  pay  certain  favored  creditors.  In  con- 
contrary,  it  was  understood  as  being  sidering  the  question  whether  the  us- 
made  upon  the  basis  of  the  weights  age  could  determine  the  question  of 
thus  ascertained.  It  was  held  that  A  passing  of  title  veI  nan,  Kent,  Ch., 
was  bound  by  the  custom,  and  that  B  said  :  "  In  a  case  like  the  present,  when 
was  entitled  to  recover.  "We  must  sup-  the  purchaser  knew  of  the  usage,  and 
pose  that  the  defendant  knew  at  the  that  the  delivery  of  the  goods  before 
time  he  made  the  contract  that  cotton,  the  delivery  of  the  notes  was  a  deposit 
when  put  in  store,  would  generally  lose  in  trust,  and  well  understood  to  be 
in  weight,  depending  for  the  quaKlum  upon  condition  of  a  delivery  of  the 
of  the  loss  upon  the  part  of  the  house  notes,  it  would  he  very  productive  of 
in  which  it  was  stored,  the  season  of  fraud,  to  give  the  same  force  and 
J7  C.  of  L.— 57                           897 
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by  transfer  tickets,  or  warehouse  receipts,  usage  is  received  to  de- 
termine when  the  title  passes  to  the  purchaser.*  And  so  the 
proper  manner  of  remitting  money  to  a  vendor,*  or  goods  to  a 
purchaser,  may  be  shown  by  a  usage  of  the  trade." 

effect  to  a  voluntarj  asHignment,  made  In  Stanton  t;.  Small,   3  Sandf.  (N. 

for  partial   purposes,  and  to  the  exclu-  Y.)  330,  it  was  held  that  where,  in  an 

sion  of   the   real  owner."     The  usage  action  upon  a  contract  for  tbe  sale  and 

was  allowed.  purchase    of    Sour,    brought    bj    the 

In   Fumiss   v.   Hone,  8  Wend.  (N.  vendor    against    the   purchaser,   it   is 

Y.)  147,  it  was   questioned  whether  a  proved  that  It  is  the  usage  for  flour,  in 

delivery  of  goods  under  a  usage  or  cus-  a  storehouse  or  vessel,  to  be  sold  bf  ac- 

toin  In  the  citj'  of  New  YoA,   where  cepted  delivery  orders,  and  to  pass  by 

goods  are  cold  at  auction,  to  be  paid  for  the  transfer  ot  ttie  orders  from  band  to 

in  approved  indorsed  notes,  to  deliver  hand,  without  actual  delivery   of  the 

the  goods  to  the  buyer  when  called  (or,  flour,  such  usage  will  be  held  to  have 

and   afterward  to  send   for  the  notea,  entered  into  the  contemplation  of  the 

in  absolute   delivery  so  ai  to   pass  parties,  and  to  have  constituted  a  part 
iditU      ■    ■  ■■ 


the  title,  or  only  a  conditional  delivery, 

1.  In    Merchants'   Banking    Co.    -v.  In  Pleasants   v.  Pendleton,  6  Rand. 

Phcenli  Besslmer  Steel  Co.,  j  Ch.  DW.  <Va.)  473;  18  Am.  Dec.  736,  the  cus- 

305  ;  46  L.  ].   Ch,  418,  a  custom   was  torn  found  was,  that  flour  in  store  i» 

upheld    whereby   m    the    iron    trade,  sold  by  order,  and  passes  by  the  trans- 

where  warrants  svere  given,  stating  on  fer  of  the  order,  from  hand  to  hand, 

the  face  of  them  that  they  were  de-  without  actual  delivery  of  the  flour  to 

iiverable  to  the  purchasers   or  their  be-  any,  and  tbe  custom  was  sustained  by 

signs,  by  indorsement  thereon.  It   was  the  court, 

understood  thai  thev  were  to  be  free  S.  In  Warwicke  v.  Noakes,  Feahe's 
from  any  vendor's  ifen  for  unpaid  pur-'  Ad.  Cas.  N.  P.  67,  it  was  held  that  if  a 
chase-money;  that  thej'  passed  from  debtor  is  directed  by  his  creditor  to  re- 
hand  to  hand  hv  indorsement,  and  mlt  money  by  the  post,  and  it  is  lost, 
conveyed  to  the  holder  a  title  to  the  the  creditor  must  bear  the  loss.  Lord 
goods  represented  by  them.  Kenyon    said:      "Had    no    directions 

In  Newhall  v.  Langdon,  39  Ohio  St.  been  given  about  the  mode  of  remit- 

87;    48     Am.     Rep.    436,    it    appeared  tance,  still  this  being  done   in  the  us- 

that  it  was  the  usage  of  tbe   businesa  ual  way  of  transacting  business  of  this 

with   reference   to   whicb   the   parties  nature,  I  should  have  held  the  defend- 

contracted,  that   flour   so  received  by  ant  clearly  discharged  from  the  money 

rail  and  stored,  was  not  removed  by  the  he  had  received  as  agent." 

consignee   to    his   possession,   but   re-  In  Morton  v.  Morris,  31  Ga.  378,  it 

mained  in  the  custody  of  the  railroad  was  held  that  for  a  debtor  to  protect 

company    until   sold,   and   that    the  himself   against   loss,   by    remitting 

owner  sold  in  lots  to  such  purchasers,  money  to  his  creditor  by  mail,  he  must 

and  gave  to  each  purchaser  an  order  show  either  the  express  authority  of 

on  the  company  for  the  amount  pur-  the  creditor  to  send  in  that  mode,  or  a 

chased,  and  upon  presentation  of  such  usage  to  that  effect  in  business,  from 

an  order  the  agent  would  point  out  the  which  the  creditor's  authority  may  be 

lot  from  whi(^  the  order  was  to   be  inferred. 

flUed,  and  the  purchaser  would  remove  S.  In  Putnam  v.  Tillotson,  13  Met. 

and   receipt    for    the    amount    taken.  (Mass.)  517,  which  was  an   action  for 

Nothing  remained  to  be  done  by  the  shoes  sold  and  delivered,  brought  by  a 

seller  in  contemplation  of  the  parties  manufacturer  in  Massachusetli  against 

to    complete    the    sale.     Upon    these  a  distant  purchaser,  evidence  was  held 

facts  it  was  held  that,  by  sucb  usage,  the  admissible  to  show  that  where  shoes 

flour  called  for  by  the  order,  after  its  are  ordered,  it  is  the  usage  and  course 

acceptance   by  the  railroad  company,  of  the  shoe  business,  when  no  special 

was  the  property  of  the  purchaser,  and  mode  of  conveyance  Is  mentioned  by 

be  was    liable   to   the   seiler   for   the  (he  purchaser,  for  the  manufacturer  to 

price,  though  part  of  it  was  destroyed  take  the  shoes  to  Boston,  at  his  own  risk 

before  being   removed   to    hie   actual  and  cost,  there  to  deliver  them  (o  some 

pos.iession.  regular  line  of  packets  running  to  the 
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xm.  iTTtTBTi.Awmni  FoniTt —  1.  Uuge  u  Detennining  Hf(;li- 
genoe. — As  a  general  rule  it  nlay  be  said,  that  whenever  the  law 
condemns  an  act  as  negligent,  evidence  of  a  usage  to  do  such  act 
is  not  admissible  to  show  that  the  act  was  not  negligent.*     Thus, 

when  an  employee  of  a  railroad  commits  an  act  of  contributory 
n^ligence,  it  is  no  excuse  to  say  that  he  acted  in  accordance  with 

purchaser's  place  of  businesi,  to  take  It  is   not   a  question  of  custom;  it  is 

duplicate  bills  of  lading,  and  forward  merely  a  question  as  to  how  or  in  what 

one  of  tbem  to  the  purchaser  br  mail,  manner  a  given  act  thould  be  done,  or 

and  that  from  that  time  the  deliverj  is  what  is  proper  to  be  done  in  accom- 

compiele,  and  the  purchaser  takes  the  plisbing  It." 

risk  of  ioBS.  In  Magee  f.  Troy,  48  Hun   (N.  Y.) 

In  SeavT  v.  Dearborn,  ig  N.  H.  351,  183,  which  was  an  action  for  damage* 
it  was  said  that  if  one  who  has  pur-  for  injuries  caused  by  the  negligent 
chased  a  stock  of  goods  in  a  shop  oc-  placing  of  lumber  in  a  street,  whereby 
cupied  bj  the  vendor,  permit  the  sign  the  plaintiff  was  thrown  from  his  car- 
of  the  vendor  to  remain  over  the  door,  riage  and  injured,  an  objection  was 
that  fact  is  evidence  that  the  vendor  made  by  the  plaintiff  to  a  queetlon 
remained  in  possession  after  the  sale,  asked  by  the  defendant  of  the  carpen- 
and  is  so  far  evidence  of  fraud ;  but  it  ter,  who  was  erecHng  the  building, 
te  one  which  admits  of  explanation,  and  whether  the  building  materials  de- 
evidence  that  there  was  a  custom  or  posited  in  the  street  were  not  placed  as 
usage  to  permit  signs  to  remain  alter  they  usually  are  In  such  cases.  It  was 
•uch  sales,  is  admissible.  held  that  the  trial  court  properly  sus- 

1.  In   Bailey  v.  New  Haven,  etc.,  R.  talned  the  objection,  (or  the  reasons 

Co.,  107  Mass.  496,  which  was  an  action  that   if  the  qpestion  was  allowed,  the 

Xlnst  a  railroad   corporation  for  run-  defendant  might  be  permitted  to  sub- 
gatrain  over  the  plaintiff  at  across-  stllute  a  bad  custom  for  the  perform- 
ing where  there  was  a  single  track  and  ance  of  its  duty. 

no  flagman,  a  witness,  called  as  an  ex-  In  Wright  v.  Boiler,  42  Hun  (N.  Y.) 
pert  by  the  defendants,  was  asked  what  77,  which  was  an  action  for  damages 
was  the  custom  of  railroads  In  main-  for  an  injury  caused  l>y  a  piece  of 
taining  a  flagman  at  crossings  similar  lumber  being  blown  from  a  pile  of 
to  the  one  in  question,  or  at  crossings  lumlier.  and  striking  the  plaintiff  on 
wheretherewasonetrack.  Thecourtre-  the  head,  the  defense  was  that  the 
fused  to  allow  the  question.  "  The  thing  lumber  was  piled  In  the  customary  man- 
sought  to  be  proved  by  these  witnesses  ner.  But  the  court  said  :  "  Evidence 
called  expert  was  not  properly  a  custom  of  a  custom,  as  to  the  manner  in  which 
by  which  parties  dealing  together  are  other  persons  conduct  their  business, 
bound,  and  which,  when  proved,  tends  is  not  admissible  in  favor  of  a  defend- 
to  establish  their  rights  as  against  each  ant  sued  for  negligently  conducting  bis 
other.  It  was  rather  a  practice  of  rail-  business.  The  right  of  the  plaintSf  to 
road  companies  as  to  using  or  omitting  recover  depends  upon  a  rule  of  law, 
a  certain  precautionary  measure  at  cer-  that  is,  whether  the  defendants  were 
tain  crossings.  But  the  need  of  a  flag-  guilty  of  negligence  that  contributed  to 
man  depends  much  upon  the  situation  or  caused  the  injury  in  question,  and 
and  circumstances  of  each  particular  whether  the  plaintiff  was  free  from 
crossing."  See  Negi-igencb,  vol.  t6,  negligence  contributing  thereto." 
p.  463.  So  In  Earl  v.  Crouch  (Supreme  Ct.), 
In  Henry  v.Sloux  City,  etc.,  R.  Co.,  66  16  N.  Y.  Supp.  770,  it  was  held  that  a 
Iowa  53,thecourt  held  that  the  railroad  person  who  piles  lumber  near  a  side- 
rules  and  usages  are  mere  evidence  walk  in  such  a  manner  that  a  child's 
bearing  upon  the  question  of  negll-  attempting  to  climb  on  it  will  cause  it 
genceof  the  defendant  or  Its  employees,  to  fall,  is  guilty  of  such  negligence  as 
and  the  care  and  diligence  of  the  plain-  will  render  htm  liable  for  injuries 
tlfr.  "And  here  we  may  say  that  the  caused  to  a  child  thereby,  and  that,  In 
law  as  to  custom,  in  its  legal  sense,  has  an  action  for  such  negligence,  evidence 
nothing  to  do  with  such  questions  as  that  other  lumber  dealers  were  accua- 
whether,  when  care  are  left  upon  a  aide-  tomed  to  pile  lumber  in  the  same  man- 
track,  they  should  tie  coupled  together,  ner  was  incompetent. 


^aovGoOt^lc 


USAGES  AND  CUSTOMS,  nditi. 

the  usage  of  his  fellow  employees.*  And  so,  also,  when  a  railroad 
is  in  law  negligent  in  respect  to  the  transportation  or  care  of 

Id   Relllj   v.  Rand,   123   Mass,  zc;,  of  other  cities.     See  also   Lichtenhein 

which  was  an  action  Tor  the  use  of  a  v.  Boston, etc.,  R.  Co.,11  Cush.  (Mass.) 

derrick,  upon  evidence  being  put  in  bj  70;  Loveland  v.  Burke,  i»o  Mais.  140; 

the  defendant  that  a  block  and  chain  31  Am.  Rep.  J07 ;  Caswell  v.  Boston. 

on  the  derrick   broke  in   using  it,  the  etc.,  R.  Co.,  98  Mass.  i^ ;  93  Am.  Dec 

plaintifT   may,  to  rebut  the  charge  of  i5i;jewell  w.  Grand  Trunk  R.  Co., 55 

negligence,  put  in  evidence  that  it  is  a  N.  H.  84;  Fuller  11.  Naugatuck  R.  Co., 

usual  thing  for  blocks  and  chains  on  at  Conn.  ^57;  Carson  v.   Leathers,  11 

anv  derrick  to  break  when  in  use.  Cent.  L,  ].  157, 

In  Merchants',  etc.,  Transp,  Co.  v.  1.  In  Kroy  ».  Chicago,  etc^  R.  Co„ 

Storr,  50  Md.   5,  where  a  number  of  3a  Iowa    357,   a  brakeman  was  killed 

boxes  of  books  and  other  property  were  while  uncoupling  cars  when  in  motion. 

•towed  by  a  warehouseman  on  a  wharf  The  train  men,  of  whom  he  was  one, 

in  close  proximity  to  the  water,  and  by  had  established  a  custom  of  uncoupling 

reason  of  a  sudden  storm  that  portion  the  train  while  in  motion,  at  this  par- 

of  the  wharf  was  submei^ed  and  the  ticular  station  where  he  was  killed,  for 

goods  were   injured,   it  was  held  that  their   own   convenience.     The  court 

evidence  that  it  was  defendant's  cus-  held  that  no  recovery  could  be  had  for 

torn  to  store  goods  on  the  wharf  was  Injuries  received  while  performing  such 

properly  excluded,   as    such   a   usage  a  duty,  because  the  deceased  must  be 

could  not  free  him  from  responsibility,  regarded   as  having  assumed   the  risk 

In  Hibler  v.  McCartney.  31  Ala.  501,  incident  to  such  a  customary,  although 
a  lot  of  cotton  was  ignited  by  a  torch-  hazardous,  employment.  "  I  (,"  said 
light  on  the  boat  on  which  it  was  being  Day,  C.  J.,  "the  deceased  had  not  him- 
carried,  "The  result  would  not  be  self  contributed  to  the  establishing  of 
changed  by  the  existence  of  a  custom  the  custom,  and  remained  In  defend- 
to  carry  torches  at  night.  A  custom  ant's  employ  with  knowledge  of  its 
which  would  authorize  a  carrier  to  existence,  without  complaint  orprotest, 
carry  a  torch  in  such  a  manner  as  to  and  voluntarily  taken  upon  himself  the 
endanger  the  cargo  would  be  violative  particular  act  which  occasioned  hii 
of  law  and  good  faith,  and  could  not  death,  our  conclusion  would  be  differ- 
receive  judicial  sanction.   If  a  boat  can-  ent." 

not  be  ran  at  night  without  the  aid  of  In  Sprone  1'.  Boston,  etc.,  R.  Co.,  60 
torches,  carried  in  nuch  a  manner  as  to  Barb.  (N.  Y.)  30,  where  a  brakeman 
endanger  the  cotton  or  freight,  10  stop  was  killed  while  riding  on  the  locomo- 
is  the  plain  duty  of  the  carrier.  Cus-  tive,  and  the  rules  of  the  company  pro- 
torn  cannot  relieve  from  the  obligation  hibited  brakemen  from  leaving  their 
to  bestow,  even  in  guarding  against  the  posts  while  the  train  was  In  motion,  but 
excepted  danger  from  fire,  reasonable  the  evidence  showed  that  it  was  Cus- 
care  and  diligence  in  taking  care  of  the  tomary  on  the  road  for  brakemen  to 
freight."  ride  on  the  engine,  and  it  did  not  appear 

In   Champaign  i<.  Patterson,  jo  III.  that  the  deceased  was  aware  of  the 

61,  where  an  injury  was  caused  to  the  company's   rules,  it  was  held  that  hi* 

plaintifT  resulting    from   a   defective  non-observance    of  them    was   not  a 

crossing,  the   court    rejected  evidence  violation  of  duty. 

that  other  cities  of  a  similar  character  In  O'Neill  v.   Keokuk,  etc.,  R.  Co., 

constructed   their  crossings,   on   the  4^  Iowa  546,  it  was  held  that  evidence 

ground  that  the  condition  of  like  stnic-  showing  that  the  employees  of  a  rail- 

tures  in  other  towns  and  cities  is   no  road  company  were  accustomed  to  act 

criterion  for  the  defendant.      If  other  in  violation  of  a  rule  of  the  companyis 

towns  and  cities  choose  to  suffer  such  not  admissible  to  establish  a  waiver  of 

public  necessities  to  Ije  In  an  unsafe  and  the    rule,  unless   it  be  shown   that  a 

dangerous  condition,  their  negligence  knowledge  of  the  custom  was  known 

is   no   excuse  or  justification   for   the  to  the  officer  charged  with  the  enforce- 

defendant.      The   city  authorities  of  ment  of  the  rule.      It  could  not  be  so 

Champaign  are  to  do  their  whole  duty  regarded  by  reason  simply  of  a  custom. 

In  the   premises  as  prescribed  by  law,  on  the  part  of  those  for  whom  It  was 

with  no  reference  as  to  what  may  be  made,  to  violate  it. 

done  or  lefi  undone  by  the  authorities  In  Memphis,  etc..  R.  Co,  i>.  Graham, 


^aovGoOt^lc 


USAGES  AND  CUSTOMS.  Pobits. 

property,  it  cannot  defend  its  act  by  proof  that  other  railroads 
conduct  their  business  in  the  same  manner.' 

94  AlB.  54^,  it  was  held  that  a  rule  of  a  lourl  Pbc.  R.  Co.,  6  Am.  &  Eng.  R. 

railroad  companj  forbidding  emplov-  Cos.  i. 

eei  from  going  between  cart  in  motion         In    Majfield   v.   Savannah,   etc^   R. 

to   uncouple  ihem   is   reasonable   and  Co.,  87  Ga.  374,  it  was  said  tliat  a  cus- 

wholeiome.    "  Since  this  rule  fa  clear  torn  or  usage,  obvioug]^  dangerous,  la 

and  explicit,  evidence   that  for  many  not   admissible  to  excuse  contributory 

^eare  it  had  been  the  custom  of  brake-  negligence  hy  the  plaintiff,  more  espe- 

roen  to  go  between  cars   in  motion  to  clalty  where  It  did  not  appear  .that  such 

make  uncouplingE  WHS  inadmissible  to  custom  or  usage  had   been  adopted  &}> 

show  that  the  rule,  not  having  been  in-  the  defendant    railroad    companj',    or 

sisted  on,  was  not  binding  on  deceased,  that  it  prevailed  at  the  place  or  on  the 

Evidence  of  usage   and  custom  of  Its  particular  railway  concerned. 
violation  by  those  it  was  intended  to         In    Warden  v.   Louisville,    etc.,   R. 

protect,  either  to  exempt  them  from  its  Co.,  94  Ala.  377,  which  was  an  action 

obligations  or  to  subject  the  company  against  a  railroad  company  by  an  em- 

to  damage  because  of  its  repeated  vlo-  ployee,  the  court  held  (bat  there  waa 

lation,  is  inadmissible."  no  error  in  rejecting  evidence  that  it 

Other  cases  are  Pennsylvania   R.  wasthe  custom  of  the  plalntiffandotfaer 

Co.   V.    Hankey,   10   Cent.  L.  J.  337;  head  brakemen  on  that  train  to  ride  on 

Uorsey  v.  Phillips,   etc..  Construction  the  pilot.     "Custom  and  usage  may  be 

Co.,   43    Wis.    583 ;  Berg  v.  Chicago,  relied  upon  to  excuse  the  violatloD  of  a 

etc.,   R.  Co.,  50  WU.  419;  Flannagan  rule  when  the  act  involved  Is  not  ncg* 

V.  Chicago,  etc.,   R.  Co.,  50  Wis.  461 ;  llgent  in  itself,  but  only  by  relation  to 

Hughes  V.  Winona,    etc.,   R.  Co.,  37  the  rule  violated;  and  so,  when  an  act  . 

Minn.   137;  Lake  Shore,   etc.,  R.   Co.  may  be  done  in  two  or  more  ways,  a 

V.  Knlttal,  3]   Ohio  St.  468;    Rumpel  resort  to  neither  of  which  involves  such 

V.  Oregon  Short    Line,   etc.,   R.  Co.  obvious  peril  as  raises  the   legal    pre- 

(Idaho,  1S94),  35  Fac.  Rep.  700.  sumption  or  conclusion  of   negligence 

In  Southern   Kansas  R.  Co.  v.  Rob-  in  the  doing  of  It,  a  cuslom  or  usage  to 

bins,  43  Kan.  145,  It  was  held  that  evl-  do  it  in  a  particular  way  may  be  looked 

dence   of  the   practice   and    usage   of  to  as  tending  to  ahow  that  it  was  not 

others  in  climbing  the  ladder  of  a  box  negligence  to  resort  to  that  method  In 

car  when  a  train  is  in  motion,  such  as  the  instance  under  consideration.     But 

deceased  fell  from,  is  not  admissible  to  custom  can  in  no  case  impart  thequall- 

prove  due  care  on  hia  part  at  the  time  ties  of  due  care  and  prudence  to  an  act 

of  the  accident.     See   Chicago,  etc..  R.  which  involves  obvious  peril,  which  ia 

Co.   V.  Clark,    108   III.   113;   Chicago,  voluntarily    and    unnecessarily    done, 

etc.,  R,  Co.  V.  Moranda,  108  111.  576;  and  which  the  law  itself  declares  to  be 

Lawrences.  Hudson,  13  Heisk.  (Tenn.)  negligent.     Glover  v.  Scotten,  Si  Mich. 

671:  GalveHton,ctc.,  R.Co.T.EvBnisch,  369;    Hickey   -u.   Boston,  etc.,  R.  Co., 

61  Tex.  3;  Balle>  V.  New  Haven,   etc..  14    Allen    (Mass.)    419;    Judkins    v. 

Co.,  107  Maes.  496:  KoonsK.  St.  Louis,  Maine    Cent.    R.   Co.,    80    Me.    417; 

etc.,  R.   Co^  6s   Mo.  593 ;   Crocker  v.  Chicago,   eic,   R.   Co.   v.  Clarke,  108 

Schureman.  7  Mo.  APP.35S;  Cleveland  III.  1 13 ;  Humphreys  v.  Newport  News, 

I^Ncw  Jersey  Steamboat  Co.,  5   Hun  etc.,   Co.,   33   W.   Va.    135;  Hibler  o. 

(N.  Y.)  513.  McCartney,   31   Ala.   501  ;    Bryant  v. 

In  Glass  v.  Memphis,  etc.,  R.  Co^  94  Central  Vt.  R.  Co..  56  Vt.  710.^ 
Ala.  5S1,  which  was  an  action  against         In  Ferguson  v.  Central  Iowa  R.  Co., 

a  railroad  company  for  killing  a  person  58  Iowa   193,  which  was  an  action  for 

while  walking  on  iu  tracks,  evidence  damages  against  a  railroad  company  bv 

of  a  custom  by  neighboring  people  to  oneofits  employeee.  it  was  held  that  if 

walk  on  the  track  without  objection  by  the  customary  and  usual  way  of  doing 

the  company  waa  held  Irrelevant  and  the  work  of  uncoupling  cars  in  theyard 

inadmiaaible.    The   court    referred    to  was    negligent    and   wrong,   although 

Central   Railroad   v.   Brinson,  70   Ga.  permitted  by  the  company,  the  plain- 

107;  19  Am.  &   Engj  R.   Gas.  42.  and  tiff,  being  for  the  time  in  command  of 

notes;  Hoppe  ii.  Chicago,  etc.,  R.  Co.,  the   train   and   !n  part  responsible  for 

6i  Wis.  3SJ;   19  Am.  S  Eng.  R.   Cas.  the  custom,  cannot  be  heard  to   com- 

74,  and  notes ;  Memphis,  etc.,  R.  Co.  v.  plain. 
Womack,  84  Ala.  149;  Mason  r.  Mia-         1.  In  Hill  v.  Portland,  etc.,  R.  Co., 55 

eoi 
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But  when  the  question  is  whether  or  not  there  was  want  of  due 
care  in  any  particular  case,  evidence  of  usage  is  admissible  to  show 
what  constitutes  due  care  as  applied  to  that  particular  case.  "  Or- 
dinary care  "  is  not  measured  by  a  fixed  rule,  but  by  the  usages  of 
different  places  and  trades.' 

Me.  438;  93  Am.  Dec.  601,  which  was  tranamltted  to  them  for  sale  or  trans- 

an   action   Tor  per«onal  injury   to  the  portation,  thesooner  they  are  infarnied 

plaintiff,,  cauaed  hy  being  thrown  from  that  euch   custom  cannot   control  the 

nil  carriage    in    congequence    of    his  law,   and   will  not  be    recognized   by 

horse  becoming  frightened  at  the  HOund  courts  of  justice,  the  better." 

of  a  locomotive  wliistle  at  a   railroad  Other   cages  to  the  i»snt  effect  are 

crossing  near  a  station,  a  witness  wss  Miller   v.   Pendleton,  8  Graj  (Mass.) 

asked  whether  It  was  not  a  custom  on  547 ;     Bliss    v.    Wilbraham,    8    Allen 

other  railroads  to  blow  two  whistles  (Mass.)  ^64;  Gahaean  c.  Boston,  etc 

upon  starting  the  train.     The  court  re-  R.  Co.,   1  Allen  (Maas.)   187 ;  79  Am. 

fused  to  allow   the   question,    saving :  Dec.   714:    Bacon   i>.  Boston,  3  Cusb. 

"If  such  a  general   custom   could  be  (Mass.)  174;   Hinckley  v.  Barnstable, 

established,  it  would  not  be  «  legiti-  109  Mass.  116;  Grand  Trunk  R.  Co.  v. 

mate  defense  in  this  case,  or  tend  to  es-  Richardson,  91    U.  S.454;    Maurj   i', 

Ubllsh   IL     If  all  the  railroads  in  the  Talmadge,   3    McLean    (U.   '~  ' 


country  adopt  any  rule  or  custom,  Crocker  t;.  Schureman.  7  Mo.  App. 
which  is  unreasonable  or  dangerous  158;  Steohens,  etc..  Transn.  Co.  i'. 
and  productive  of  injury,  the  generality     Tuc 


of  the  custom  cannot,  in  a  given  case,  in  1.  In  Whitsett  v.  ChJcago,  etc.,  R. 
any  degree  excuse  or  justify  the  act."  Co.,  67  Iowa  150,  which  was  an  action 
In  Bailey  p.  New  Haven,  etc^  R.  Co.,  by  a  brakeman  for  a  personal  injuir 
107  Mass.  496,  where  negligence  was  caused  by  the  negligence  of  the  defend- 
alleged  in  a  suit  against  a  railroad  ant's  e^neer,  it  was  competent  for  the 
company  in  not  keeping  a  flagman  at  a  plaindS^  in  order  to  show  that  he  was 
crossing,  the  custom  of  other  railroads  not  guilty  of  contributory  negligence,  to 
not  to  maintain  flagmen  at  similar  prove  that,  In  performing  the  duty  in 
crossings  was  rejected.  which  he  was  engaged  when  he  re- 
in Allen  V.  Burlington,  etc.,  R.  Co.,  ceived  tlie  Injury,  headopted  the  course 
64  Iowa  94,  It  was  said  that  the  usual  usually  pursued  under  the  same  cir- 
custom  or  practice  of  railroad  corpora-  cumstances  by  men  in  that  calling, 
tions  in  operating  their  roads,  and  con-  though  in  the  employment  of  other 
structing  their  machinery  and  build-  companies.  Jeffrey  -o.  Keokuk,  etc.,  R. 
ings,  cannot  be  the  ground  of  relief  Co.,  56  Iowa  £46,  was  followed. 
from  liability  for  injuries  sustained,  if  In  Jochem  v.  Robinson,  71  Wis.  199, 
the  custom  or  practice  disregards  the  the  defendant,  in  order  to  unload  sev- 
safety  of  the  employees,  as  required  by  eral  barrels  of  sugar,  weighing  300 
the  law.  In  that  case.  It  would  simply  pounds  each,  Into  his  store,  placed  a 
be  nothing  more  than  negligence  prac-  skid  across  the  sidewalk  in  front  of  the 
ticed  habitually  by  the  corporations,  store,  and  the  plaintifl.  In  attempting 
Citing  Hamilton  v.  Des  Moines  Val-  to  pass  over  it,  fell  and  was  injured, 
ley  R.  Co.,  36  Iowa  31.  There  was  an  alley  leading  to  the  rear 
In  Fisher  v.  Brig  Nerval,  8  Martin  of  the  store,  but  the  unloading  could 
N.  S.  (La.)  130,  cotton  was  left  exposed  not  hare  been  there  accomplishnlwilh- 
on  a  levee  without  any  person  to  watch  out  great  inconvenience,  and  the  de- 
it,  and  was  damaged.  The  court  held  fendant  followed  the  customary  method 
that  there  was  negligence  in  the  de-  of  handling  such  goods.  The  court 
fendants  permitting  the  cotton  to  be  held  that  evidence  as  to  the  usual  and 
exposed  ail  night  on  the  levee,  to  theft,  customary  method  of  handling  goods 
lire,  and  other  accidents,  without  some  in  that  vicinity  was  properly  admitted, 
person  to  take  care  of  it.  "  It  is  not  a  In  Cass  t>.  Boston,  etc..  R.  Co.,  14 
good  excuse  to  say,  that  It  Is  not  cua-  Allen  (Mass.l  448,  the  plaintiff  sued  to 
tomary  to  place  a  watch  over  property,  recover  the  value  of  certain  articles 
such  as  this.  If  any  such  custom  has  stolen  from  the  carrier's  wharf  before 
been  introduced  In  this  city,  by  those  delivery  to  him,  the  defendant  being 
who  have   had  the  property  of  others  charged  with  want  of  due  care   in  the 
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%.  TTwige  in  Eeipeot  to  TreapaMes. — Usage  has  been  received  in 
various  cases  as  material  to  the  question  whether  or  not  a  certain 

act  is  or  is  not  a  trespass  ;  but  if  the  law  decides  that  a  certain 
act  is  a  trespass,  usage  is  not  admissible  to  show  that  such  an  act 
is  not  a  trespass.^ 

custodj  of  the  property.  The  court  sigoature  book  a.%  a  means  of  identlfi- 
admitted  evidence  on  tfie  part  of  the  cation.  It  was  held,  that  it  was  error 
railroad  company  that  Ihejr  exercised  to  refuse  to  instruct  the  jury  that.  If 
the  same  care  as  was  usual  in  Boston,  they  found  the  custom  w  to  be,  the 
The  court  said  :  "  If  the  defendants  action  on  the  part  of  defendant's  bank 
exercised  due  and  ordinary  care  in  the  In  following  it  was  not  negligence- 
custody  of  the  property,  thev  cannot  In  Barber  v.  Brace,  3  Conn.  9 ;  8  Am. 
be  charged  for  its  loss.  What  con-  Dec.  149.  It  was  held  tliat  a  charge  of 
stituted  such  care  was  a  question  of  negligence  and  mismanagement  in  the 
fact,  to  be  judged  of  with  reference  to  stowage  of  certain  goods  shipped  for 
all  the  circumstances,  and  especially  transportation,  may  l>c  repelled,  by 
with  reference  to  the  degree  of  care  proof  of  a  custom  to  stow  goods  of  that 
which  other  persons  engaged  in  similar  description,  for  such  •  voyage,  in  that 
business   in   the   vicinity   were   in  the  manner. 

habit  of  bestowing  on  property  siml-  In  Waters  v.  Moss,  13  Cal.  535;  73 
larly  situated.  The  standard  of  ordi-  Am.  Dec.  561,  which  was  an  action 
nary  care  varies,  necessarily,  in  differ-  against  a  railroad  company  for  running 
ent  localities.  One  degree  of  diligence  over  a  horse  and  killing  him,  the  plain- 
would  i>e  required  for  the  city  and  a  tiff  has  the  right  to  prove  the  custom  of 
less  or  greater  for  the  country,  depend-  the  country,  "  to  permit  domestic  ani- 
ing  on  a  great  variety  of  circumstances,  mals  to  roam  at  large  upon  the  unlo- 
The  defendants  offered  to  prove  that  closed  commons  ;"  where  the  defense  is 
there  was  exercised  by  ihem  in  relation  negligence  on  the  part  of  the  plaintiff 
to  this  property  that  care  which  Other  In  thus  allowing  the  horse  to  run  at 
railroad  corporations  in  Boston  usuallv  large- 
exercised  in  relation  lo  such  properly.  In  the  following  cases  various  ques- 

In  Johnson  v.  Lightsey.  34  Ala,  169;  tions  have  arisen  In  respect  to  usages 
73  Am.  Dec.  450,  goods  in  the  hands  In  actions  for  negligence:  McKibben 
of  a  carrier  were  injured  while  he  was  ii.  Bakers,  i  B.  Mon.  (Ky.)  133 ;  Chen- 
descending  a  river  with  two  flat-boats  owith  v.  Dickinson,  8  B.  Mon.  (Ky.) 
bound  together.  On  the  question  of  ij6;  Maxwell  v.  Eason,  i  Stew.  (Ala.) 
n^ligence  in  having  them  thus  bound  514;  Brown  i>.  Hitchcock,  38  Vt.  453; 
together,  the  court  allowed  evidence  Berkshire  Woolen  Co.  v.  Proctor,  7 
to  show  that  this  was  a  customary  Cush.  (Mass.)  430;  Bradford  v.  Drew, 
mode  of  navigating.  c  Met.  (Mass.)  188  ;  Wright  o.  Central, 

In  Fiore  1:  Ladd,  12  Oregon  3oa,  the  R.,  etc.,  Co.,  16  Ga.  38 ;  Bailey  v.  New 

action  was  to  recover  money  deposited  Haven,    etc.,    Co.,     107    M^s.   496; 

by  one  who  could  not  write  his  name,  Hill  v.  Portland,  etc.,   R.  Co.,  55  Me. 

which  money  had  been   paid   by   the  438  ;  92  Am.   Dec.  601;   Hamilton   v. 

bank  to  a  third  person  on  a  forged  In-  Des  Moines  Valley  R.  Co.,  36  Iowa  33  ; 

dorsement.     It  was  the  general  custom  Cleveland   v.   New  Jersey  Steamboat 

of  banks,  where  a  person  unknown  lo  Co.,   5    Hun    [N.   Y.)   533;    Miller  r. 

a    bank   brought   money   for   deposit,  Pendleton,  8  Gray  (Mass.)  547  ;  Kuhns 

gave  a  name  as  his  own,  and  asked  for  v.  Wisconsin,  etc.,  R.  Co.,  70  Iowa  561  ; 

a  certificate,  there  being  no  suspicious  Larson  f.  Tobin,  43  Minn.  88;   Whit- 

clrcum stances,   to   issue   to   him   such  sett  v.  Chic^o,  etc.,  R.   Co.,  67  iowa 

certiBcate   in   the  name  given,  on  his  150;  Central  Railroads.  DeBray,  71  Ga. 

signing  Ihe  signature  book,  if  he  could  407,  and  cases  died  In   Savannah,  etc., 

write,  without  further  itiquiry,  and  pay  R.  Co.  w.    Flannagftn,  81    Ga.  589;    14 

the  money  on  return  of  the  certificate  Am.  St.  Rep.  183. 

indorsed  with  the  name  written  in  the  1.  UsagM  In  KaipMt  to  TrMpmHH. — 

signature  book ;  but  that,  where  the  de-  O'Linda  v.  Lotbrop,  11   Pick.  (Mass.) 

positor   could    not  write   his   name,  it  391;  Underwood   v.  Carnev,  i    Cush. 

was  the   cuBtom  to  ask  questions,  the  (Mass.)   285;   Gerard   v.   Cook,  i     B. 

which  were  entered  in  the  ft  P,  N.  R.  109;  Philadelphia  i>. 
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USAGES  AND  CUSTOMS.  Mm». 

3.  Contract  Inoorporatmg  Uuge. — Parties  are  at  liberty  to  refer 
to  and  adopt  any  lawful  usage  as  a  part  of  their  contract,  and  the 
courts  will  enforce  such  a  contract  in  accordance  with  the  usage. 
Such  a  contract  incorporating  a  usage   necessarily  requires  parol 

proof  to  show  what  the  usage  is,  and  evidence  is  therefore  ad- 
missible for  that  purpose.' 

Preebyt«rian  Board,  39  Leg.  Int.  (Pa.)  Rep.  931,  it  was  held  that  a  custom  of 

8;  Com.  V,  Blaiedell,   107  Mage.  134;  the  port  of  Mobile  bj'  which  vessels 

all   1'.   Nottingham.    14    W.   R.  58;  Caking  on  additional  cargo  at  a  deeper 

Schierhold   v.   North   Beach,   etc.,   R.  anchorage  bear  the  coat  of  lightering, 

Co.,   40   Cal.   447;  Evans   v.  Bidwell,  though   not  so  notoriouE,  or  so  acqui. 

10  Conn.   309;  Rivers  i'.  Burbank,  13  esced  in  as  to  have  the  torce  of  law.  Is 

Nev.  398  ;  Knowles  Ti.  Dow,  32   N.  H.  binding  on  a  vessel  whose  charter-party 

is?;  SS  Am.  Dec.  163;  Perlej  w.  Lang-  provides  that  the  cuBtom  of  the  port  is 

^y<  7   ^-  ^-  ^S.!-  Nudd  1'.  Hobbs,  17  to  be  observed  in  all  cases  not  espe- 

N.H.  52^;    Bethum  v.  Turner,   1  Me.  clally  provided  for. 

Ill;  ID  Am.  Dec. 36;  Heath  v.  Ricker,  In  Dorsej  u.  Eagle,  7  Gill  &  J.  (Md.) 

3  Me.  73;  Adams  o,  Morse, 51  Me.  497;  331.   the  lease,   among  other  stipula- 

Evans  v.   Hesler,   I   Bibb  (Ky.)  561;  tions,  contained  this  one.     "In  other 

Durham  v.  Musselman, 3 Blackl.jlnd.)  respects,  the  said  D.  is  to  have  and  to 

96;  iS  Am.  Dec.  133 ;  Marsh  v.  Colby,  hold  the  premises  according  to  manor 

39  Mich.  636;  33  Ann.  Rep.  439;  Lloyd  regulations."    The  parties  "having 

V.  Jones,  6  C.  B.  81 ;  60  E.  C.  L,  81 ;  thus,  by  their  written  agreement,  made 

Wheeler  a.  Rowell,  7  N.  H.  515.  the  manor  regulations  a  part  of  their 

In  Codman  v.  Evans.  5  Allen  (Mass.;  contract,  we  are  at  a  loss  to  discover 

308 ;  83   Am.  Dec.  158,  it  was  said,  in  the  force  of  the  ailment  which  would 

reference  to  a  bay  window  erected  over  exclude  the  evidence  when  offered  for 

the  land   of   an  adjoining   owner:  "If  this  purpose." 

there  be  a  custom  in  Boston  to  erect  In  Clem  v.  Martin,  34  Ind,  341,  the 
bay  windows,  balconies,  and  other  parties  referred  to,  and  incorporated 
structures  over  the  streets,  provided  into  their  contract,  and  made  a  part 
they  do  not  Interfere  with  the  rights  of  thereof,  the  usage  that  prevailed  among 
the  public,  by  proprietors  who  own  the  farmers  In  that  locality.  "  A  plain  and 
soil  of  the  street,  such  a  custom  has  no  express  contract  cannol  be  contradicted, 
application  to  Che. case.  If  it  be  the  varied,  explained,  or  modilied  by  the 
custom  to  erect  them  over  the  land  of  custom,  prevailing  in  any  particular  lo' 
other  people,  such  a  custom  is  illegal,  cality  ;  but  this  does  not  prevent  par- 
and  the  defendant  cannot  justify  him-  ties  from  making  the  usage  of  a  par- 
self  In  occupying  his  neighbor's  prop-  ticulnr  locality  a  part  of  their  contract, 
erty  as  a  part  of  his  dwelling  house  on  and  agreeing  that  they  will  be  governed 
the  ground  that  such  trespasses  are  thereby,  provided  such  usage  is  not  in 
customary  in  Boston."  conflict  with  the  settled  rules  of  the 
In  Winder  t,.  Blake,  4  Jones  (N.  law,  and  does  not  go  to  defeat  the  e»- 
Car.)  333,  the  court  said  in  reference  sential  terms  of  the  contract." 
to  an  alleged  usage  to  enter  upon  the  In  Hughes  v.  Stanley,  45  Iowa  633, 
land  of  other  parties  and  fish  there;  it  was  said  that  it  is  competent  for 
''By  the  common  law  an  imaginary  parties  to  enter  into  a  contract  in  accord 
line  is  thrown  around  the  land  of  every  with  an  established  usage  or  custom 
one,  which  may  not  be  entered  without  recognized  by  both,  and  the  contract 
subjecting  the  wrongdoer  to  an  action,  will  be  bindins  upon  them. 
No  custom  or  usage  can  change  this  In  Vose  v.  Morton,  5  Gray  (Mass.) 
law.  If  the  owner  of  land  unreason.  594,  the  court  said:  "We  should  be 
ably  refuses  to  allow  his  neighbors  to  sorry  to  weaken  the  rule  of  law.  which 
fishin  hismlU-pond,  or togatherstraw-  provides  that  parol  evidence  shall  not 
berries  In  his  old  field,  the  only  correc-  be  admitted  to  contradict,  vary,  or  alter 
tion  is  to  arraign  him  at  the  bar  of  the  terms  of  a  written  contract ;  but  the 
public  opinion  for  the  violation  of  the  stabilitj  and  value  of  the  rule  itself  de- 
rules  of  good  neighborship,"  penda  on  Its  being  applied  with  care 
I.  WntrAOt  IneioponttlBK  Uikga, —  and  just  discrimination.  An  undertak- 
In  Nordaasv.  Hubbard,  48  Fed.  Ing  to  pay  a  certain  rate  of  freight, 
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USAGES  AND  CUSTOMS.  Patat^ 

4.  Pleading. — A  general  custom  in  the  sense  of  a  general  rule  of 
Uw  need  not  be  pleaded,  as  the  court  takes  judicial  knowledge 
of  it.*  The  rules  as  to  pleading  usages  of  trade  in  the  various 
states  depend  upon  local  practice.* 

6.  Customs  A  Frendre. — A  right  h  prendre,  that  is,  a  right  to  take 
profit  from  the  land  of  another,  cannot  be  acquired  by  custom  in 
its  technical  sense ;  much  less  by  mere  usage.^ 

'with    primage     and    average    accus-  35  Am.  Rep.  40  ;  Colman  v.  Clements, 

tomed.'  In   our   opinion,  means    such  23CaI.  345  ;  Lowe  v.  Lehman,  15  Ohio 

primage    and    average  as  the  custom  of  St.   179 ;    Wallace  v.   Morgan,  33  Ind. 

tbK  trade   warrants  and  require g  ;  if  it  399  ;   Dutch,  etc.,  Co.  v.  Mooney,    13 

requires  none,  then  none  is  payable  by  Cal.    534  ;    Governor    v.    Withers,     s 

force   of   the  obligation.    The  parties  Gratt.   (Va.)   14:   50    Am.    Dec.    95; 

appeal  toBuch  custom,  as  the  test  and  Jackion  n,  Henderson,  3   Leigh  (Va.) 

measure  of  the  liability  of  the  one  to  196 ;  Goldsmith  v.  Sawyer,  46  Cal.  309 ; 

the  other.     The  contract  itself  calls  for  Gano  i'.  Palo  Pinto  Co.,  71  Tei.  99; 

evidence  a/.«i.rfe  to  give  it  effect;  and  Power  f.  Kane,  5  Wis.  265,  j68;   Hall 

if  the  fact   lo  be  proved  Is  one  which  v.  Slorrs,  7  Wis.  253  ;   Lamb  v.  Klaus, 

can  be  proved  only  by  parol  evidence,  30  Wis.  96;  Lee  tj.   Merrick,  8    Wis. 

parol  evidence  Is  necessary  and  com-  219;    Marshall   v.   American  Express 

petent."  Co.,  7  Wis.  1  ;  73  Am.  Dec.  381 ;  Kei^b 

In  Union   Bank  v.   Union   Ins.  Co.  v.  Danlell,  12  Wis.  163  ;  Huebschmann 

Dudley  (S.  Car.)  171,  it  was  held  that  v.   McHenry,  29  Wis.  655  ;  Hinton  v. 

a  policy  referring  to  the  usages  of  Lon-  Locke,  1;    Hill    (N.  Y.)   437  ;   Scott  i'. 

don,  as  the  standard   by   which  its  lia-  Whitney,  41  Wis.  504;  Moore  x'.   Ken- 

blllties   are  to  be  iixed,   will  be  con-  nedy,   81   Tex.   144.     See   Profits   k 

stTued  according  to  those  usages  only.  Prendre,  vol.  19,  p.  a6a. 

See  also  to  the  same  effect,  Bertel-  I.  Ouatoms   k  PTMiilTe.— In  Cobb  v. 

lote  V.  Part  of  Cargo  of  Brimstone,  3  Davenport,  32  N.J.  L.  369,  it  was  held 

Fed.  Rep.  661 ;  Smith  v.  Lawrence,  26  that  the  right  of  fishing  being  a  frofil 

Conn.  468;    Eager  v.  Atlas  Ins.  Co.,   14  h    frendre  in    anotliei's  soil,    as    dts- 

Plck.  (Mass.)  141;  35  Am.  Dec.  363.  tinguished  from   an  easement,  cannot 

In  Goldsmith  -d.  Sawyer,  46  Cal.  209,  be  claimed  by  custom,  but  must  be  pre- 

it  wag  held  that  when  a  contract  Is  en-  scribed  forin  a  que  estate.     Blewett  v. 

teredlntowith  reference  tothe  rules  of  a  Tregonning,  3  Ad.  &  El.  554;  30  E.  C.  L. 

board  of  brokers,  not  rules  or  usages  of  151;  Race  T>.  Ward,  4  El.  &  Bl.  702;  82 

trade  and  commerce,  such  rules  become  E.  C.  L.  Too;  Bland  «.  Lipscomb,  30 

in  effect  special  terms  of   the  contract,  Eng.   L.  &  Eq.  189,  note ;    Pearsall  v. 

and  must  be  pleaded  by  the  party  who  Post,  JO  Wend.  tN.  Y.)  iii;  2a  Wend, 

claims  that  he  has  performed  the  con-  (N,  Y.)  425  ;  Ackerman  v.  Shelp,  8  N. 

trtct  in  accordance  with  them,  or  that  J.    L.  115  ;  Wickham  v.  Hawker,  7  M. 

the  other  party   has  failed  to  comply  ft  W.  63  ;  Grimstead  i/.  Marlowe,i  I.  R. 

withthem.  717;  Gateward's  Case,  6  Coke,  60  b.; 

1.  Pleaalne.— Paddock  w.  Forrester,  3  Perley  v.  Langley,  7   N.  H.  233.     The 

Peter  v.  Kendal,  6  B.  &  C.  defendant  cannot  justify  under  a  cus- 

L.  399  ;  Grlflin  V.  Bland-  torn,  nor  will  proof  of  a  custom  sustain 
tora.  t^owp.  63 ;  Morewood  v.  Wood,  4  a  plea  of  prescriptive  right,  because 
T.  R.  157;  Tewkesbury  TF.  Bricknell,  i  the  two  rights,  though  they  may  co- 
Taunt.  T43;  Hawkins  -v.  Wallis,  1  exist  in  the  same  land,  are  of  a  com- 
Wlls.  173;  Stultz  u.  Dickey,  5  Binn.  pletely  different  nature.  Blewett  f. 
;Pa.)  38s  ;  6  Am.  Dec.  41 1  ;  Templeman  Tregonning,  3  Ad.  ft  El.  554 ;  30  E.  C. 
V.  BIddle,  I  Harr.  (Del.)  533  ;  Gold-  L.  151;  Kent  v.  Waite,  10  Pick, 
smith  U.Sawyer,  46  Cal.  309;  Coyle  (Mass.)  138. 
V.  Gozzler,  a  Cranch  (C.  C.)  615.  In  Perley  v.  Langley,  7  N.  H.  333, 

S.  Miller   V.    North    America's   Ina,  the  court  held  that  the  inhabitants  of 

Co.,  I  Abb.  N.Cas.(N.Y.  Supreme  Ct.)  a  town  cannot  claim   a  right  to  take 

470;  Whitehouae   v.  Moore,  13   Abb,  sand  to  mix  with  lime,  for  the  purpose 

Pr.  (N.  Y.  Super.  Ct)  141 ;   Hight  v.  of  making  mortar,  from   the    land  of 

Bacon,  136  Mass.  10  ;  30  Am.  Rep.  630;  another,  as  a  custom.    "A  distinction 

Antomorchi   o.  Russell,  63  Ala.   356;  has  been  taken,  in  all  the  authorities, 
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USAGES  AND  CUSTOMS.  PdBte. 

6.  EngUiliBaiifcnipteynBBgei. — Underthe  English  Bankrupt  Act, 
the  courts  have  taken  judicial  notice  of  certain  usages  of  hotel 
keepers,  livery-stable  keepers,  and  others,  which  in  the  United 
States  have  to  be  proved  as  facts.  These  cases  are  founded  on 
the  terms  of  the  act  and  must  not  be  rehed  upon  as  authorities 
in  cases  not  dependent  upon  it.* 

7.  Fraud. — In  numerous  cases  evidence  of  usi^e  has  been  re- 
ceived to  determine  whether  the  acts  of  parties  are  with  intent  to 
defraud ;  especially  in  cases  of  transactions  between  husband  and 
wife.* 

betwixt  a  profit  taken  from  the  soil  of  1.  ""t""**  Bankniptey  Uufea.  —  In 
another,  and  a  mere  eatement  upon  the  En  /.  Wingfieid,  lo  Ch.  Div,  591,  jt 
BOil.  Rights  h  fremdre.  as  the  right  to  was  held  that  in  order  that  goods  of 
taking  the  herbage  of  the  soil  bj  cattle,  another  person  in  the  posseMion  of 
a  right  to  take  a-tiaj  turf,  peat,  coal,  a  bankrupt  shouldpassto  hiatrusteeun- 
sand,  or  gravel,  cannot  be  alleged  as  in  der  the  latter  words  d{  (ub-sectlon  5  of 
the  inhabitants  of  a  town,  and  a*  a  local  section  i;  of  the  Bankruptcj'  Act,  1869, 
custom.  .  .  .  Inhahitanta  may  pre-  as  goods  of  which  the  bankrupt  "  has 
scribe  for  an  easement  is  atieno  tolo ;  taken  upon  himself  the  sale  or  dlsposl- 
as  for  a  way,  for  libertj  to  piajat  rural  lion  as  owner,"  it  is  necessarj*  that 
sports,  to  draw  nets  on  another's  land,  the  bankrupt  should  have  been  the 
to  pass  free  of  toll  for  a  public  landing  reputed  owner  of  the  goods- 
place,  etc.  .  .  .  But  there  are  no  In  Ex  f.  Powell,  i  Ch.  Div.  toi,  it 
authorities  that  sustain  the  removal  of  was  held  that  where  a  custom  of  hold- 
the  soil,  or  the  taking  of  profits  from  ing  certain  goods  on  hire  is  relied  on  to 
the  soil  of  another,  as  a  custom."  take  the  goods  out  of  the  order  anddis- 

Other  American  cases  to  the  same  positionof  a  bankrupt,  the  custom  must 

effect   are   Littlefield   v.   Maxwell,   31  be  one  which  the  ordinary  creditors  of 

Me.  135 ;  50  Am.   Dec.  6^3,  in  which  the  bankrupt  may  be  reasonably  prc- 

the  right  of  a  custom  to  deposit  wood  sumed  to  have  known.    Such  custom 

upon  another's  land  was  held  invalid;  maybe  proved,  either  by  reported  cases. 

Hill  V.  Lard,  48  Me.  83,  where  a  right  or  by  evidence  of  the  custom  as  on  a 

to  take  seaweed  from  another's  beach  question  of  fact. 

was   claimed   by  custom;    Waters   v.  In  £x  f.  Turquand,  14  Q^  B.  Div. 

Lilley,  4  Pick.  (Mass.)   145;   16  Am.  636,   it  was  held  that  the  custom   for 

Dec.  333,  where  the  right  of  tishing  in  hotel  keepers  to  hire  the  furniture  of 

an  unnavigable  stream  was   similarly  their   hotels   is   so   notorious,  and  has 

claimed;    N.udd   v.   Hobbs,    17   N.   H.  been  so  often  proved,  that  It  need  not 

J3J  ;   Atty.  Gen'l   v,  Tarr,   148   Mass.  now  be  proved,  but  the  court  will  take 

309,  in  which  it  was  held  that  a  right  to  judicial  notice  of  it.    And  the  custom 

maintain  a  iiullding,  a  permanent  Btruc-  extends   not   only  to   furniture  in  the 

ture,  upon  the  land  of  another  cannot  strictest  sense  of  the  word,  but  to   all 

be   acquired   by   custom.      Kenyon   v,  the  articles  which  are  necessary  for  the 

Nichols,  I  R.  I.  106 ;  Cobb  v.  Daven-  fumishinE  of  a  hotel   for  the  purpose 

port,  33  N.  J.  L.  369.  of  using  it  as  a   hot^l.     The  effect  of 

In  Delapfane  v,  Crenshaw,  ij  Gratt.  the  custom  Is  absolutely  to  exclude  the 

(Va.)  457,  the  court  said  that  it  is  well  reputation  of  ownership  by  the  hotel 

settled  that  a  custom  to  take  or  have  keeper  of  all  those  articles  in  the  hotel. 

anything  from  another  man's  land,  or  at  the  time  of   his  bankruptcy,  which 

for   a  profit  i  freadre,  is  bad.    The  are   within  the  scope   of  the   custom, 

question  here  was  as  to  the  validity  of  without  regard  to  the  question  whether 

a  custom  of  the  inspectors  of  flour  to  the  particular  articles  are  or  are  not  in 

take  to  their  own  use  the  draft  flour,  fact  hired  by  him. 

drawn  out  to  be  examined.     Of  this  the  So,  alBo,ln  Crawcour  v.  Salter,  iSCfa. 

court  said :  "  No  difference  in  principle  Div.  30,  It  was  held  that  the  custom  of 

is  perceived  between  a  custom  i  fren-  hotel  keepers    holding   their  furniture 

dre,  and  one  to  appropriate  part  of  the  on  hire  Is  now  so  well  established  that 

personal  chattels  of  another,  against  his  it  ought  to  be  taken  judicial  notice  of. 

will  and  without  hi*  consent,  and  with-  3.  Fnmd. — In  questions  of  fraud   v«l 

out  any  consideration  whatever."  nan  evidence  of   usage  has   been   ad- 
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8.  Offioer'a  Powen,  etc — In  determining  questions  regarding  the 
powers,  rights,  duties,  compensation,  and  proper  conduct  of  offi< 
cers,  usage  has  frequently  been  of  service.* 

U8B. — See  note  2. 

mltted  In  the  following  cases  ;    HI1U  v. 
Hoitt,  i8  N.  M.  603;  Cuck  v.  Quacken- 

buih,  13   Hun  (N.  Y.)  107;  Smllh  f.  transactions." 

Kennedj,  13  Hun  ( N.  Y.)  9;  Whedon  v.  S.  In  Michigan,  a  chattel  mortgage 

Champ!in,S9Biirb.<N.Y.)6i;  Naahr.  mav   cover   after-acquired   stock  of  a 

Mitchell,  3  Abb.  N.  Cas.  (N.  Y.  Ct.  of  dealer  "for  use"  in  his  business;  but 

App.)  171;  Hart  V.  Young,  1  Lnns.  (N.  this  does  not  cover  the  case  of  goods 

Y.)  417;  Peters  I'.  Fowler,  41  Barb.  <N.  diverted  to  another  purpose  before  re- 

Y.)  467;  Ashworth  v.  Outram,  37  L.  T.  ceptlon  by  the  dealer,     Curtis  v.  Wll- 

N.  S.  8s;  Patten  v.  Patten,  Jj  111.  446;  cox,  49  Mich.  437. 

Lvone  v.  Green  Bay,  etc.,  R.   Co.,  43  Useof  Bnlldlnx.^ln  Spicer  i>.Botiker, 

Wis.   54S;   Hall    V.    Young.  37  N,  H.  45  Mich,  630,  it  has  been  held  that  the 

134;  Southwick  V.   Southwick,  g  Abb.  word  "use,"  in  an  asBignmenl  o(  "all 

Pr.  N.  S.  {N.  Y.  Super.  Ct.)  109;  49  N,  the  use  "  of  certain  premises,  was  too 

Y.  510;  Huston  V.  Clark,  50N.  H.  481;  vague  and  uncertain  to  cover  the  rent 

Alston  V.  Rowles,  13  Fla.  133 ;   Camp-  of  the  buildings. 

bell  O.Campbell,  11  Mich.  438;  Mover's  "UsadinBlrBTSorlnlutdMATlsftttoii." 

Appeal,  77  Pa.  St,  486;  Mason  1 .  Bow-  —In  an  act  of  Congress  limiting  the 

les,  117  Mass.  S6;  Jacobs  v.  Healer,  113  liability  of  owners  of  vessels  "  used  in 

Mass.  57;    Kline's  Appeal.  39  Pa,  St.  rivers  or  inland  navigation,"  the  term 

463;  Chamboret  v.  Cagney,  35  N.  Y.  "used  "  was  said  by  Nelson,  J.,  to  mean, 

Super.  Ct.  486;  Gerhard  -v.   Neese,   36  in  this  connection,   "  employed."   and 

Tci.  63s;  Millard  v.  Merritt,  45  Barb,  doubtless  in  the  mind  of  Congress  was 

(N.  Y.)   195.  intended  to  refer  to  vessels  solely  em- 

1.  OOemi' Pow*n,«t«. — Indetermin-  ployed  in  rivers  or  Inland  navigation. 

iogquestionsof thepowers,righta,com-  Moore   v.   American  Transp.   Co.,   34 

pensation.andproperconductof officers.  How.  (U.  5.)  37. 

evidence  of  usages   has  been  received  KaoIluilo'B  LIbil. — Generally,  the  lien 

In  thefollowing  cases:  Fennings  r.  Lord  of  material-men    extends  only  to  the 

Granville,  i  Taunt.  341 ;  Woods  v.  Gal-  materials,  etc.,  "  used  "  in  construction. 

breath,   3  Yeates  (Pa.)  306;   Eddy   v.  It  has  been  held  that,  in  the  sense  of 

Faulkner,  3  Ycates  (Pa.)  580;  Taylor  !■.  the   law,  machinery  fiirnlshed  a  con. 

Sotoiingo,  6  La.  Ann.154;  U.S. v.  Mc-  tractor   is   not  used   in  erecting   the 

Daniel,  7  Pet.  ( U.  S.)  I ;  U.  S.  v.  Fille-  strvcture.     Basshor  v.  Baltimore,  etc., 

brown,  7  Pet.  (U.  S.)  38;  State  v.  Sor-  R.  Co.,  65  Md.  99.     On  the  other  hand, 

rels,  t5Ark.  664;  Miller  i>.  Eschbach,  powder  furnished  a  contractor  has  been 

43Md.i;  Solomon  v.  Commissionen,  held  to  be  "used"  in  the  construction 

41GB.  157;  Talbott  o.  Hooser,  13  Bush  of  a  railway.    Giant   Powder   Co.   v. 

(Ky.)  410;  Blythev.  Richards,  10  S.  &  Oregon  Pac.  R.  Co.,  43  Fed.  Rep.  475. 

R.  (Pa.)  36s;  13  Am.  Dec.  673;  Mayhew  In  this  case  the  court  distinguUiesBt^s- 

V.  Soper,  10  Gill  &  J.  (Md.)  366;  Wyer  shor  v,  Baltimore,  etc.,  R.  Co.   65  Md. 

V,  Andrews,  13  Me.  168;  19  Am,  Dec.  99,  in  that  the  powder  was  expended, 

497;  Munroe  v.  Woodruff,  i7  Md.  159;  whereas  the  machinery  reroained  aflcr 

NayloT  v,  Semmes,  4  Gill  &  J.  (Md,)  the  construction  was   finished,  saying 

373  >  Lynes  V.  State,  46  Ga.  aoS,  that  provisions  furnished  ■  contractor 

In  U.   S.  V.  MacDaniel,   7   Pet  (O.  would  be  held  to  come  within  the  stat- 

S.)  I,  ft  was  said:  "Of  necessity,  us-  ute.   See  generally  Mechanics' Likns, 

ages    have  been   established   in   every  vol.  15,  p.  55. 

department  of  the  government,  whlcli  OB»d  «■  a  Bererac*- — A  statute  for- 

have  become  a  kind  of  common  law,  bade  the  sale  of  liquor  by  a 

and  regulate  the  rights  and   duties  of  "to  he  used   as  a  beverage." 

those  who  act  within   tbeir   respective  held  that  an  information  charging  the 

limits.     And  no  change  of  such  usages  sale  of  liquor   "as  a   beverage"  was 

can   have   a   retrospective     effect,   but  equivalent  to  charging  that  the  liquor 

mtist  be  limited  to  the  future.     Usage  was  sold  "  to  be  used  as  a  beverage." 

cannot  alter  the  law ;  but  It  is  evidence  People  v.  Hinchman,  75  Mich,  587. 
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USE  AND  OCCUPATION— USER. 

IfSE  AND  OCCUPATION.— When  a  contract  has  been  made, 
either  by  express  or  implied  agreement,  for  the  use  of  a  house  or 
other  real  estate,  where  there  was  no  amount  of  rent  fixed  and 
ascertained,  the  landlord  can  recover  a  reasonable  rent  in  an 
action  of  assumpsit  for  use  and  occupation.' 

USEFUL. — As  to  the  word  "  useful "  in  patent  law,  see  Patent 
Law,  vol.  18.  p.  67. 

USEFULNESS. — The  word  "  usefulness  "  implies  capabilities  for 
use,  and  appertains  to  the  future  as  well  as  to  the  past.* 

USES. — The  term  user  may  be  defined  as  the  actual  exercise 
or  enjoyment  of  any  right  or  property.  It  is  employed  particu- 
larly in  respect  of  franchises.*  The  acceptance  of  a  corporate 
charter  may  be  established  by  user  of  the  rights  and  privileges 
conferred  thereby.*  The  long-continued  user  by  the  public  of  a 
road  or  street  will  raise  a  presumption  of  dedication  on  the  part 
of  the  owner.*  And,  generally  speaking,  in  the  United  States  the 
grant  of  any  incorporeal  hereditament  will  be  presumed  upon 
proof  of  an  adverse  user,  which  has  been  exclusive  and  uninter- 
rupted for  twenty  years,  or  for  the  period  of  time  fixed  by  the 
respective  statutes  of  the  several  states  for  quieting  titles  to 
lands.*     Opposed  to  the  term  user  are  the  expressions  non-user 

Bxamptlon  Law. —  An  exemption  of  Straus,  53  Md.  i  ;  AndroBcoggin  Bridge 

property'  "  used  "  hy  a  debtor  in  obtain,  v.  Bragg,  11  N.  H.  101 ;  Bank,  of  Man- 

Ing  the  support  of  his  fatnilj.  hsB  been  Chester  ti.  Allen,  11   Vt.  30a;  Com.  11. 

held   to   include   a   horse    and   nagon  Bakeman,    105    Mass.    53  ;    Talladega 

owned  by  the  debtor  and  used  bj^  an-  Ins.  Co.  v.  Landers,  43  Ala.  136. 
other   party,   who   shared    the   profits        B.  See   Dedication,  vol.5,  P'  4'4> 

with   him.      Washburn   i'.  Good  heart,  Highway,  vol. g,p.  366;  Streets  akd 

88  111.  329.  Sidewalks,  vol.  24,  p.  13  ;  Crossings, 

Uted  I>latl]ignl*Ii*d  tnm  B«Bort*d. —  vol,  4,  p.   915  ;   Parks    and  Public 

A  statute  prohibited  the  keeping  of  a  SquAKSS,  vol.  17,  p.  407  ;  CEMaxBRiKS. 

building  "  resorted  "  to  for  illegal  gam-  vol.    3,    p.   51.     See   also   Brakken   *. 

ing.     It  was  held   that  an  indictment  Minneapolis,  etc.,  R.  Co.,  39  Minn.  41 ; 

for  keeping  a  tenement  "  used  "  for  il-  7  Am.  and  Eng.  R.  Cas,  593 ;  Adams  v. 

le^l  gaming  was  bad,  the  terms  not  Iron CHfl8Co,,78Mich, 271  ;Krugeri'. 

bemg  synonymous.     Comm    i>.  Stahl,  Le Blanc,  70  Mich.  76;  People  r.  Loeh- 

7  Allen  (Mass,)  304.  lelm,  loj  N.  Y.   i  ;   Stewart  v.  Frlnk, 

1.  Bouv.  Law  Diet.,  p.  773;  Land-  94  N.  Car.  487;  55  Am.  Rep.  61  g. 
LORD  AND  Tenant,  vol.   I3,  p.  756;         t.  See  Adverse  Possession,  vol.  I, 

Vbndok  and  Purchaser,  vol,  38.  p.  335  ;  Bridges,  vol.  3,  p.  540;  Dam, 

9.  Mills  on  Em.  Dom.  li^, follo-wtd  vol.4,  p,97i;  Drains  and  Sewers, 

in   Chesapeake,  etc.,   R.  Co.  i>.  Dyer  vol.  6,   p.  19;  Easements,  vol.  6,  p. 

County   (Tenn.  1889),  11   S.   W.   Rep.  139;    Evidence,    vol.    7,    p.    98; 

943,  which   was  a   case   construing   a  Ferries,  vol.  7,  p.  943  ;    Fish   and 

charter  requiring  a  railroad  to  restore  Fisheries,  vol.  8,  p.  33  ;  Lakes  and 

the  highways  it  crossed  to  their  former  Ponds,  vol.  13,  p.  610;   Lateral  and 

■tate  of  usefulness.  Subjacent  Support,  vol.  13,  p.  935 

>.  Black's    Law   Diet.     See    Fran-  Limitation  op  Actions,  vol.   13,  p. 

CRISES,  vol.  8,  p.  584,  667;  Navigable  Waters,  vol.  16,  p. 

4.  See  Corporations  (Private),  360;  Pews,  vol.  18,  p.  417;  Prkscmp- 

vol.  4,  p.   193;   Charter,    vol.    3,  p.  tion,  vol.  19,  p.6;  Presumptions,  vol. 

141.    See  also  Bank  v.  Dandridge,  13  19,  p.  43;  Private  Ways,  vol.  19,  p. 

wheat.    (U.    S.)    71;    Demarest  v.  103;  Profits  A  Prendre,  vol.  19,   p. 

Flack,   138  N,  Y.  305;  Hammond  v.  363  ;  Waters  and  Water  Courses. 
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l/SES. 

and  disuser,  which  signify  the  neglect  or  omission  to  exercise  a 
right,  privilege,  or  benefit,  as  the  non-user  or  disuser  of  a  corpo- 
rate franchise  or  easement.  A  right  acquired  by  user  may  be  lost 
by  non-user  or  disuser.'  Misuser  is  the  wrongful  use  or  abuse  of 
rights  and  benefits.*  By  adverse  user  is  meant  such  a  use  of 
property  as  the  owner  himself  would  exercise,  disregarding  the 
claims  of  others  entirely,  asking  permission  from  no  one,  and  using 
the  property  under  a  claim  of  right."  Right  of  user  has  a  two- 
fold meaning:  first,  it  signifies  the  right  to  use,  as  distinguished 
from  ownership ;  second,  the  presumptive  right  arising  from  con- 
tinued user.* 

TTSES  (STATUTE  OF).~(See  also  Charities,  vol.  3,  p.  122; 
Perpetuities,  vol.  18,  p.  335;  Remainders  and  Executory 
Interests,  vol.  20.  p.  828  ;  Trust  and  Trustees,  vol.  27,  p.  i.) 

I.  DeflnhioD   and   Origin   of   UlM,  4.  Con/ingen/  Uiet,i)t3, 

II.  The  Statute  of  U»w,  910.  ;    if^.^,«M    it.  .1., 

III.  Kinds  of  Uee^  911.  *    RnocahU  t^»«,  912. 

I    Gtnerally  911  '^'  V^es  Unexecuted  by  the  Statute 

a!  Sf ringing  Uses.i)\l.  — TruatB,  91J. 

3.  Sii/eing  i/itJjgti.  V.  Ueea  in  the  United  States,  913. 

I.  VsFomnai  An  OaiODr  of  TSom.—A  use,  as  it  existed  prior 
to  the  Statute  of  Uses,  was  a  mere  confidence  reposed  in  another, 
to  whom  the  estate  was  conveyed  without  consideration,  to  dis- 
pose of  it  upon  trusts  specified  at  the  time,  or  to  be  subsequently 
appointed  by  the  real  owner.' 

The  person  to  whom  the  estate  was  granted  was  called  the 
feoffee  or  terre-tenant,  and  the  one  for  whom  it  was  granted  was 
called  the  cestui  que  use^ 

A  modern  use  is  defined  as  an  estate  of  right,  acquired  through 
the  operation  of  the  Statute  of  Uses,  and  which,  when  it  may  take 
effect  according  to  the  rules  of  the  common  law,  is  called  a  legal 
estate  ;  and  when  it  cannot,  is  called  a  use,  with  a  term  descrip- 
tive of  its  modification,"' 

Uses  were  derived  from  the  fidei  commissum  of  the  civil  law,  the 
latter  being  introduced  by  testators  to  evade  the  law  which  dis- 

1.  Seethe  references  in  the  preced-  See  also  Ultra  Vires,  vol.  3j,  p.  365; 

ing   notes.     See  also  Abandonment,  Public   Officers,    vol.    19,    p.  378; 

vol.  I,  p.  1 ;  Forfeiture,  vol.  8,  p.  445;  Officers  (Private  Corporations), 

<Juo    Warranto,   vol.    19,    p.    660.  vol.  17,  p.  39. 

'•  But  conatiluHonal  privileges  can  S.     See   the  above   references.     See 

never  be  lost  by  Qon-uscr.     Neither  in-  also   Blanthard    t.    Moulton,   63   Me. 

divlduals  or  aggregate  bodies,  nor  Ihe  434;  Cox  i:  Forest,  60  Md.  74. 

government  itself,  can  prescribe  against  4.  Centurv  Diet, 

therightsof  the  citizen,  with   reepect  B.  4  Kent'sCom.  (13th  ed.)  •i9o;Gil- 

to  anj  privil^e  secured  b/  the  conetl-  bert.  Uses,  i. 

tution.''    Parker,    C.   J.,  in   Baker  v.  6,  i  Bl.  Com.  33a 

l^ales,  16  Mass.  48S.  T.  Martindale.  Law  of  Conv..  p.  104 ; 

S.  See  the   reference*  |^ven    above.  Cornish,  Uses,  35. 
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Tli»  BtataM  of  XTsn.  US£S.  Tha  BtataU  irf  TTiM. 

abled  certain  persons,  as  exiles  and  strangers,  from  being  heirs  or 
legatees.  The  execution  of  such  trusts  having,  before  the  time 
of  Augustus,  been  left  to  the  honor  of  the  trustee,  that  emperor, 
in  view  of  some  instances  of  gross  unfaithfulness,  instituted  a  par- 
ticular magistrate,  denominated  i^z  prator  fidei  commissarius,  to 
compel  the  observance  of  the  confidence  reposed.' 

The  notion  was  transplanted  into  England  during  the  reign  of 
Edward  III.  by  the  foreign  ecclesiastics  for  the  purpose  of  evad- 
ing the  Statutes  of  Mortmain,  by  obtaining  grants  of  land  to  nom- 
inal feoffees  to  the  use  of  their  religious  houses  ;  and  these,  the 
courts  of  chancery  (then  under  the  direction  of  the  ecclesiastics) 
held  to  be  fidei  commissa  and  binding  in  conscience,  and  accord- 
ingly enforced  them.*  But  the  clergy  did  not  long  enjoy  the  ad- 
vantage of  this  new  devise,  as,  during  the  reign  of  Richard  II,  a 
statute  was  passed  embracing  uses  within  the  purview  of  the  Stat- 
utes of  Mortmain.' 

But  uses  were  continued  by  the  laity  as  a  means  of  securing 
estates  against  forfeitures  in  times  of  civil  commotion,  and  at 
length  they  were  applied  to  a  number  of  civil  purposes,  and  under 
the  forming  hand  of  courts  of  chancery  assumed  some  regular 
system.* 

n.  Ihb  Statute  or  Uses. — To  avoid  many  inconveniences  and 
difhculties  growing  out  of  the  doctrine  of  uses,  the  statute  27, 
Henry  Vlll.,  ch.  10,  commonly  known  as  the  Statute  of  Uses,  or, 
more  accurately,  the  statute  for  transferring  uses  into  possession, 
was  enacted.  It  provides  that, "  When  any  person  shall  be  seised 
of  lands,  tenements,  etc.,  to  the  use,  confidence,  or  trust  of  any  other 
person  or  body  politic,  the  person  or  corporation  entitled  to  the 
use  in  fee  simple,  fee  tail,  for  life  or  years,  or  otherwise,  shall, 
from  thenceforth,  stand  and  be  seised  or  possessed  of  the  lands, 
tenements,  etc.,  of  and  in  the  like  estate  as  they  have  in  the  use, 
trust,  or  confidence ;  and  that  the  estate  of  the  person  so  seised 
to  the  uses  shall  be  deemed  to  be  in  him  or  them  that  have  the 
use,  in  such  quality,  manner,  form,  or  condition,  as  they  h^d  be- 
fore in  the  use."  The  statute  thus  executes  the  use  ;  that  is,  it 
conveys  the  possession  to  the  use,  and  transfers  the  use  into  pos- 
session, thereby  constituting  the  cestui  que  use  the  complete 
owner  of  the  lands  and  tenements,etc.,  as  well  at  law  as  in  equity.* 

The  terms  "  use,""  trust,"  and"confidence,  "are  synonymous,  so 
if  an  estate  is  conveyed  to  a  person  for  the  use  of,  or  upon  a  trust 

1.  J  Minors  Inst.  (3d  ed.)«ioo;  2  Bl.  the  performance  of  it."    4  Kent's  Com. 

Com.   317,   328;    1    Spence's   Eq.  Jur.  (i3tli  cd.)  "jgi ;  Inst.  ],  13.  i3. 

436.437-  9-  iBl.  €0111,371, 

"The Emperor Justiniangavegreater.  S.  15  Rich.  11.,  ch.  j. 

efficacj'  to  the  remedy  against  the  trus-  4.  3   Minor's  Inst  (3d  ed.)  •aoi,  3oa. 

tee,  by  authorizing  the  prxlor,  in  cases  5.  1     Bl.    Com.    333 ;    Williams    v. 

where  the  trust  could  not  be  otherwise  Waters,  14  M.  &  W.  166;  Robinson  *. 

proved,  to  make  the  heir  or  any  legatee  Grey,  9  East  1  ;  Broughton  v.  Langley, 

diadoie  or  deny  the  trust  upon  oath,  1  Salli.  679.     See  Lord  Bacon's  Read- 

atid  when  the  trust  appeared  to  compel  ing  on  the  Statute  at  Uses,  334. 
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or  confidence  for  another,  withaut  more,  the  statute  immediately 
transfers  the  legal  estate  to  the  use,  and  there  is  no  trust.' 

The  statute  having  thus  not  abolished  the  conveyance  to  uses, 
but  simply  destroyed  the  intervening  estate  of  the  feoffee,  and 
turned  the  interest  of  the  cestui  gue  use  into  a  legal  instead  of  an 
equitable  ownership,  the  courts  of  common  law  began  to  take 
cognizance  of  uses,  and  very  many  of  the  rules  before  established 
by  equity  were  adopted  with  improvement.* 

Three  circumstances  must  concur  inorderthat  the  statute  may 
operate :  first,  there  must  be  a  person  seised  to  a  use ;  second,  a 
cestui  que  use  in  esse:  third,  a  use  in  esse  in  possession,  remainder, 
or  reversion.  And  when  the  use  is  transformed  from  an  equita- 
ble to  a  legal  interest,  the  same  qualities,  conditions,  and  limita- 
tions that  were  applicable  to  it  as  a  use  follow  it  in  its  new  con- 
dition as  a  legal  estate.' 

m  Ennw  OF  TTsm— 1.  Ganerally. — The  Statute  of  Uses  worked 
many  changes  in  the  common  law.  Amongst  the  most  radical 
and  important,  was  the  facility  with  which  estates  might  be  mod- 
ified and  future  interests  secured  by  means  of  springing,  shifting, 
contingent,  and  resulting  uses,  and  by  the  reservation  of  a  power 
to  revoke  the  uses  of  the  estate  and  appoint  others. 

S,  Splinting  Uses. — A  springing  use  is  one  limited  to  arise  on  a 
future  event,  where  no  preceding  estate  is  limited,  and  which 
does  not  take  effect  in  derogation  of  any  other  interest  than  that 
which  results  to  the  grantor  or  remains  in  him  in  the  meantime.* 

Springing  uses  may  be  raised  by  any  form  of  conveyance,  but 
in  the  case  of  those  which  operate  by  transmutation  of  posses- 
sion, as  a  deed  of  lease  and  release,  and  feoffment,  the  estate 
must  be  conveyed  and  raised  out  of  the  seisin  created  in  the 
grantee  by  the  conveyance.  But  in  conveyances  by  bargain  and 
sale,  and  covenant  to  stand  seised,  the  use  is  severed  out  of  the 
grantor's  seisin  and  executed  by  the  statute.* 

Uses  of  this  class,  like  executory  devises,  must  be  so  limited 
that  they  must  take  effect,  if  at  all,  within  the  period  prescribed 
by  law  to  avoid  perpetuities.* 

8.  Shifting  Ubm. — A  shifting  use  is  one  which  takes  effect  in 
derogation  of  some  other  estate,  and  is  either  limited  by  the  deed 
by  which  it  is  created,  or  authorized  to  be  created  by  some  one 

1.  Right  V.  Smith,  ii  East 455;   Doe         Agrant  to  Ain  fee,  fortheuEc  of  B 

T.    Collier,    11    Eatt   377;    i    Perry   on  in  fee,  after  the  first  of  January  next,  is 

Trufi[»(4th  ed,),  4  29S.  See  also  Corr  v.  an  example  of  a  springing  use,  and  no 

Richardson.  157  Mass,  576;  Newhallii.  use    arises    until     the    limited   period. 

Wheeler,  7  MaES.    189;   Richardson  !■.  Bouv.  Inst.,  vol.  I,  No.  1893.     The  uge 

Stodder,  100  Mass.  528.  in  the  meanwhile  results  to  the  grantor 

1.  I  Bl.  Com.  333.  who  has  a  determinable  fee.     4  Kent's 

(.  WilHman  v.  Holmes,  4  Rich.  Eq.  Com.  f  13th  ed.)  'igS,  riling  Woodliffe 

(S.  Car.)  47S;   Moore  v.  Shultz,  13  Pa.  v.  Drurj-,  Cro.  £112.439;  Mutton's  Case, 

St  98.  Dyer  J74b. 

4.  Martindale,  Law  of  Conv.,  p.  105;         a.  4  Kent's  Com,{i3th  ed.)  •398. 

Gilbert,  Uses,  153.  note.  «.  i  Minor's  Inst.  (3d  ed.)  •116.  See 

fill 
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named  in  the  deed.     These  are,   also,   denominated   secondary 
uses.* 

The  rule  in  regard  to  perpetuities  applies  to  uses  of  this  class, 
as  well  as  to  springing  uses.*  If  the  object  of  the  power  is  to 
create  a  perpetuity,  it  is  void.* 

4.  Contingent  TTha. — Contingent  or  future  uses  are  limited  to 
take  effect  as  remainders,  and  are  governed  by  the  same  rules 
which  prevail  in  respect  to  remainders,* 

6.  &eBiiltin{r  Uses. — Whenever  the  use  limited  by  the  deed  ex- 
pires, or  cannot  vest,  it  returns  to  him  who  raised  it,  after  such 
expiration,  or  during  such  impossibility,  and  is  called  a  resulting 
use.* 

6.  Bavooable  TTeeB. — The  revocability  of  uses  is  one  of  their 
most  notable  qualities.  By  the  common  law,  a  power  residing  in 
the  grantor  to  revoke  a  common-law  conveyance  was  deemed 
repugnant  thereto,  and  never  allowed.  The  utmost  that  was  per- 
mitted was  a  deed  of  defeasance  coeval  with  the  grant  itself,  and, 
therefore  considered  a  part  thereof,  upon  events  specially  desig- 
nated. But  upon  the  introduction  of  uses,  it  was  adjudged  that 
the  uses  originally  declared  might  be  revoked  at  any  future  time, 
and  new  ones  declared,  provided  always  that  the  grantor  reserved 
to  himself  such  a  power  upon  the  creation  of  the  estate.  And 
this  doctrine  having  become  firmly  established  before  the  Statute 
of  Uses,  and  the  statute  declaring  that  he  should  have  the  lands 
as  before  he  had  the  use,  the  estate  created  thus  under  the  stat- 
ute has  always  been  considered  revocable  in  like  manner  as  the 
use  had  been  before.* 

IT.  nsBBUHBZXCITTEDBTTHBSTATim— TBTIBTB.— The  purposeof 
the  Statute  of  Uses  was  to  abolish  chancery  jurisdiction  over 
landed  property,  by  converting  the  use  into  the  legal  estate  ;  but 
by  a  rigid  literal  construction  of  the  statute,  this  jurisdiction  was 
increased  instead  of  diminished.  Thus,  it  was  decided  that  "  no 
use  could  be  limited  on  a  use."  It  was  not  intended  by  this  that 
the  second  and  subsequent  uses  were  void,  but  that  they  were  not 
executed  by  the  statute,  and  could  take  effect  only  as  trusts  to  be 
enforced  in  equity.' 

Again,  terms  for  years,  and  other  chattel  interests  in  real  estate 
and  personal  property,  were  held  not  to  be  within  the  statute. 
And  this,  upon  the  ground  that  the  word  "seised"  used  in  the 

generallj     Pbrpetuitibs,     vol.    i8,  ders    and  Executory   Interests, 

p,  335.  vol.   30,  p,  8j8  ;  Ebtates,  vol.  6,  p, 

1.  I   Bouv.  Inst.,  No.  1894  ;  Gilbert,  899. 

Uses,  15a,  note.  0.  2  Bl.  Com.  335. 

a.  1  Minor's  Inst.  (3d  ed.)  •Sib.    See  «,  2   Bl.  Com.   335 :  »  Minor's  Inst. 

Perpetuities,   vol.   18,  p.  33s;   also  [3d  ed.)*8i7;Gilberl,  Uses,  is8,note5; 

sufira,  this  title.  SfringiHfr  Uses.  3:3.     See  also  Dbfeasakcb,  vol.  5,  p. 

5.  Spencer  r.  Duke  or  Marlborough,  510. 

3  Bro.  P.  C.  J33.  7.  Tyrrell's  Ca«e,   Dyer    nj;    Hop- 

i.  3   Minor's   Inst.  (3ded.)«8i7;     kins  v.   Hopkins,  1    Atk.   591;  Whet- 
Gilbert,  Uses,  164,  note.   See  Remain-     stonei'.  Bury,  i  P.  Wms.  146;  Doe  v. 
912 
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Statute,  was  applicable  to  freeholds  only ;  that  one  could  not  be 
said  to  be  seised  of  chattel  interests  in  land,  or  of  personalty,  but 
only  possessed.  In  such  cases,  the  use  was  unexecuted,  and  the 
trustee  took  the  leg^al  title  in  trust  which  was  cognizable  only  in 
equity.* 

And  later,  it  was  held  that  the  statute  did  not  execute  a  use 
where  there  was  some  act  or  duty  to  be  performed  by  the  donee 
to  uses,  which  could  not  be  performed  by  him  if  the  legal  estate 
passed  from  him  under  the  operation  of  the  statute.  Here,  also, 
the  party  beneficially  interested  had  only  an  equitable  interest 
to  be  administered  in  a  court  of  chancery.* 

At  length  courts  of  equity  determined  that,  though  these  es- 
tales  were  not  uses  which  could  be  executed  by  the  statute,  yet 
they  were  trusts  which  in  conscience  ought  to  be  enforced.  In 
this  wise,  uses  were  partially  revived  under  the  name  of  trusts. 
So,  a  trust  may  be  said  to  be  a  use  unexecuted  by  the  Statute  of 
Uses  in  the  cestui  que  use,  but  the  legal  estate  is  vested  in  the 
grantee  or  trustee.' 

In  regard  to  this  revival  of  equity  jurisdiction  in  respect  to 
trusts.  Lord  Mansfield  said:  "  It  has  not  only  remedied  the  mis- 
chiefs of  uses  so  much  complained  of,  but  has  given  occasion  to 
raise  up  a  system  of  equity,  noble,  rational,  and  uniform,  in  place 
of  3  system  unjust  and  inconvenient.  Trusts  are  made  to  answer  . 
the  exigencies  of  families,  and  all  purposes,  without  producingone 
inconvenience,  fraud  or  mischief  which  the  statute  of  Henry  VIII. 
meant  to  avoid."* 

Thus,  the  results  would  seem  to  justify  the  now  celebrated  ob- 
servation of  Lord  Hardwicke  that,  "A  statute  introduced  in  a 
solemn  and  pompous  manner  has  had  no  other  effect  than  to  add, 
at  most,  three  words  to  a  conveyance."' 

Y.  TTbu  nr  the  Uhitzd  Btates.— The  English  doctrine  of  uses, 
and  the  modes  of  conveyance  founded  thereon,  have  been  very 
largely  introduced  into  the  jurisprudence  of  the  states.  In  some, 
the  Statute  of  Uses  has  been  considered  to  constitute  a  part  of  the 
common  law ;  in  others,  the  main  features  of  the  statute  have  been 

Paislngham,  6  B,  &  C.  305  ;  13  E.  C.  L.  Sprague  v.  SpntKue,  13  R.  1. 701 ;  Aah- 

180;  Croiall   V.   Shererd,  5  Wall.  (U.  hurst  v.  Given.  5  W.  &  S.  CP«.)  318. 

S.)  368.    But  the  statute  will  execute  >.  Ware  v.  Richardaon,  3  Md.  547 ; 

any  number  of  uses,  one  after  another,  56  Am.  Dec.  76a. 

ae  thej  anse.     Calvert  v.  Eden,  1  Har.  4.  BurgcM  v.  Wheate.  t  W.  01.  133. 

&  M.  (Md.)  379.  S.  Hopkins  v.  Hopkini,  i  Atk.  591- 

1,  Doe   V.   Routledge,    Cowp.    709;  That  is,  if  prior  to  the  statute  X  had 

Anonymous,  Dver  369a.  desired  to  raise  a  use  in  B  cognizable 

>.  Saje  V.  Sele,  i  Eq.  Cas.  Abr.  383  ;  only  in  equitr,  he  would   have  said : 

Doe  V.  Homfray,  6  Ad.  &  El.  ao6 ;  33  "A  bargains  for  a  valuable  considera- 

E.  C.  L.  ^5  ;  Garth  v.  Baldwin,  1  Ves.  tion  to  sUnd  seised  to  the  use  of  B  ;  " 

646  i  Barker  v.  Greenwood,  4  M.  &  W.  wbereas,  since  the  statute,  the  words, 

419  ;  Doe  u.  Edlln,  4  Ad.  &  El.  583  ;  in  order  to  create  a  use  in  B,  would  be  : 


I  E.  C.  L.  143;  Shapland  v.  Smith,  I     "A  bargains  for  a  valuable  consider!- 

".  C.  75  ;  Stanley        ' ,  _        . 

^^  ;  Upham  V.  Va. 

xeter  v.  Odlorne, 

37  C.  of  L.— j8 


I.  C.  C.  7^  ;  Stanlejr  «.  Lennard,  i  tion  to  stand  seised  to  use  or  Z  to  the 
Eden  87 ;  Upham  t.  Vamey,  IS  N.  H.  useofB."  2  Minor's  Inst.  (3d  ed.)»3i3. 
463  ;  Exeter  v.  Odlorne,  i    N.  H.  336;     See  also  Kent's  Com.  (13th  ed.)*30i. 
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re-enacted.'  In  MassacAusfttsaadJihodfls/mui the  statute  hasheea 
partially  adopted,  and  if,  for  any  reason,  it  is  necessary,  in  order 
to  give  effect  to  the  conveyance,  the  statute  will  be  construed  as 
operative.*    In  OAto,  Vermont,  and  Tennessee  it  has  never  been  in 

1.  Virginia.— The  English  Statute  PennaylvaMia.— In  thU  state  onlj 
of  Uses  was  deemed  to  be  a  part  of  the  }}  t,  i,  3,  4,  5,  6,  7,  8,  9  and  10,  of 
colonial  law  of  Virginia,  but  was  re-  the  Statute  of  U«ea  are  in  force.  Re- 
pealed in  1793.  Subgequentlv  (in  1819,  portof  the  TudKee>3  Binn.  t^a.)  618; 
and  in  the  Revised  Code  of  1849,  p.  O'Kisan  e>.  Patterson,  i  W.  &  S.  (Pa.) 
J02),  a  partial  substitute  was  adopted,  395;  Wilt  v.  Franklin,  i  Binn.  (Pa.) 
the  provleions  of  which  only  execute  i;oi;  1  Am.  Dec.  474;  Aihhurst  v, 
the  paEsessIon  to  the  use  in  cases  of  Given,  5  W.  &  S.  (Pa.)  337. 


deeds  of  bargain  and  sale,  of  lease  and 
release,  and  of  covenants  to  stand 
seised ;  so  if  a  use  is  raised  bv  any 
other  form  of  conveyance,  as  by  devise, 
it  remains,  as  before  the  Statutes  of 
37  Henry  Vlll.,  a  mere  equitable  in- 
terest not  cognizable  at  law.  i  Lomax 
Dig.  188;  Base  v.  Scott,  a  Le^h  (Va.) 
359;  Rowletta  r.  Daniel,  4  Munf.  (Va.) 


Illin. 

substantially 


-Thel 


Pa.)  333. 


thissUte  i* 

:    of   1 


Virginia   a 

Ired.  (N.Car.)  30. 

Alabama. — In  this 
constitutes  a  part  of  the 


I  the  s 


Henry  Vlli.  Whitham  o.  Brooner.63 
111-  344. 

Iowa. — Uses  are  recogniied  in 
Jetua.  Pierson  v.  Armstrong,  i  Iowa 
182 ;    63  Am.  Dec.  440. 

Kansas. — Also  in  this  state.  Bayer 
V.  Coclierill.  3  Kan.  S92. 

Indiana.— Hen  the  Statute  of  Uses 
has  been  re-enacted  in  substance. 
Linville  V.  Goldlng,  11  Ind.  374  ;  Nel- 
son V.  Davia,  35  Ind.  474. 

Svtilk  Carolina.— Uctt  the  statute 
was  re-enacted  in  terms.  Jenney  i>. 
Laurens,  I    Spear  {S.  Car.)   356;   "- 


except  so  far  as  repealed  by  the  Act  of  Nish  v.   Guerard,    4   Strobh.   Eq.   (S. 

1811.     Horton  v.  Sledge,  J9  Ala.  478;  Car.)  74:  Williman  t.  Holmes.  4  Rich. 

Carter  i'.  Balfour,  19  Ala.  819;     Sim-  Eq.  (S.  Car.)  475;  Howard  v.  Hender- 

mons  V.  Augustin,3  Port.  (Ala.)  69.  son,  18  S.  Car.  184:  Ramsay  c.  Marsh, 

A'rw //nin^j«iy«.— It  is  H  part  of  the  3    McCord    (S.    Car.)     353;     13    Am. 

common  law  of  this  state.     French  v.  Dec.  717. 

French,  3   N,  H.  J34;  Chamberlain  v.  Georgia. — The  statute  Is  in  force  in 

Crane,   i   N.  H.  64;   Rollins   f.  Riley,  this  state.     Adams  v.  Guerard,  39  Ga. 

44  N.  H.   11;   Hutchins  v.  Heywood,  651:    76  Am.  Dec.  634. 

St  N.  H.  491;  Wilcox  r.  Wheeler,  47  jtfaryfa»rf.— The  Statute  of  Use*  b 

.  H.  49a;  Hayes  V,  Tabor,  41   N.  H.  in  full  force  in  this  state.     Calvert   v. 


txb\  Dennett  V.  Dennett.  40  N.H.  498; 
Pritchard  V.  Brown,  4  N.  H.  397 ;  17 
Am.  Dec.  431. 

Conuerticut,—The  statute  is  held  to 
constitute  a  part  of  the  common  law  of 
this  aUte.  Bryan  v.  Bradley,  16  Conn. 
483;  Barrett  v.  French,  1  Conn.  354; 
6  Am,  Dec.  341 ;  Bacon  v.  Taylor, 
Klrbj'  (Conn.)  368, 


jViTiiie.— Here  the  statute  is  consid-     &  J.  (Md.)  465. 


Eden,  z  Har.  &  M.  (Md.)  179;  Rcid  v. 
Gordon,  35  Md.  183;  Brown  v.  Ren- 
shaw,  57  Md.  77;  Matthews  v.  Ward,  10 
Gill  &  J,  (Md.)  449;  Leonard  -d.  Dia- 
mond, 31  Md.  541;  Ware  v.  Richard- 
son, 3  Md.  505;  56  Am.  Dec.  761; 
Waters  Ti.  Tazewell,  9  Md.  301;  Cheney 
ir.Watltlns,  I  Har.  &  J.  (Md.)  ca?!  i 
Am.  Dec.  530;  West  v.  Biscoe,  6  Har. 


L  part  of  the  common  law. 
Shapleigh  o.  Pilsbury,  i  Me.  371; 
Emery  11.  Chase,  j  Me.  333;  Marden 
v.  Chase,  31  Me.  339;  Blake  r.  Collins, 
69  Me.  15^ 

MiisoHri. — Here  also  it  la  a  part  o( 
the  common  law.     Guest  v.  Farley,  19 


Maisackuiitls. —Coi  V.  Edwards, 
14  Mass.  403;  Chenery  v.  Stevens,  97 
Mass.  85 ;  Richardson  v.  Stodder,  100 
Mass.  538;  Marshall  !>.  Fisk,  6  Mass. 
34;  4  Am.  Dec.  76;  Wallls  v.  Wallis,  4 
Mass.  135;  3  Am.  Dec.  sio;  Johnson  v. 
Tohnson,  7  Allen  (Mass.)  197;   83  Am. 

676;   Parker  v.   Nichols.   7  Pick. 


Ifew    yrrsev.—Tbe  statute  of   this  (Maas.l     iii;    Thatcher  v.   Omans,  3 

state  it  substsnilally  the  same  as  the  Pick.  (Mais.)  533;  Newhall  t>.  Wheeler, 

original   Statute  of   Uses.     Den  v.  7   Mass.   180.     See    also    4    Lawson's 

Crawford,  8  N.  J.  L.  90.  Rights  and  Remedies,  4  1974. 
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force,*     In  New  York,  Wisconsin,  awA  Michigan  all  uses  and  trusts 
have  been  abolished,  except  such  as  are  expressly  authorized  by 
the  statute.* 
ireUAL.— See  note  3. 

Rkode  /j/flnrf.— Nightingale  r.  Hid-  authoriied  bv  the  itatute.     Loiing  w. 

den,  7  R.  I.  115;  Sprague  v.  Sprague,  Palmer,  118  U.  S.  343. 

13  R.  I.  701.  B'  Unud  OonrH    of  Brnlnaii. — The 

1.  Ohio. — In  Doe  t>.  Gllxon,  3  Ohio  phrase  "in  the  usual  course  orbuBmeia,' 

339,  the  court  was  divided  in  opinion,  signifies   "  according  to  the  usages   and 

n  the  point  whether  the  Statute  of  customs  of  commercial   transactions," 

B  bad  ever   been   in   force   in  thai  and   its  application  to  the   purchase  of 

state.    Two  judges  held  that  the  statute  a    mercantile   note  Ib    not  confined   to 

was  in  force  from  1795  to  1806.     The  persona  engaged  habituallj  in  banking 

other  two  judges  held  ditferentl^.   The  or  purchasing  notes.    One  who  in  good 

question,  however,  has  been  decided  in  faith  purchases  a  negotiable   note  be- 

the  negative  by  later   cases.     Helfen-  fore  maturity  for  value,  or  who   takea 

stinev.GarrBrd,7  0hio]75;  Williams  v.  it  in  payment  of  an  antecedent  debt,  is 

First  Presbyterian  Sac,  1  Ohio  St.  495.  not  out  of  the  usual  course  of  business. 

Vtrmoiil.—\a  Society,  etc„  v.  Hart-  Tescher  -n.  Merea,  118  Ind.  s86,  ciUnj; 

land,   3   Paine  (U.  S.)  536,  Thompson,  Baily   v.   Smith,   14  Ohio   St.   396;  84 

Jt  of  the  circuit  court  for  the  district,  Am.   Dec.  385  ;   Kellogg  v.   Curtis,  69 


Uws 


Id   the  statute   to  be  a   part  of  the  Me.  311;  31  Am.  Dec.  373;  Roberts  v. 

common  law  of  the  state  and  In  force.  Hall,  37  Conn.  305;  9  Am.  Rep.  308. 

But  1q  the  later  cases  of  Gorham  v.  A  deposit  with  an   Inn-keeper   "In 

Daniels,  33  Vt.   60a,  and  Sherman  i>.  the  usual  course  of  business,"  means  a 

Dodge,  18  Vt.  36,  it  was  held  that  the  deposit  of  goods  with  him  by  a  guest 

statute  did  not  form  a  part  of  the  com-  for  safe    keeping.     Harris    tj,  Boggs,  5 

mon  law  of  the  state,  and  was  never  In  Blackf.  (Ind.)  4S9.     See  also  CouKSB, 

force.  vol.  4,  p.  445. 

Tennessee, — Hooberry  v.  Harding,  10  Usual  Plae*  of  BiuIiiaM — Umal  Plaea 

Lea  (Tenn.)  393.  of  AboOa. — See,  as  used  In  provision  for 

3.  Nett!  Tork. — In  this  state,  prior  to  service  of  process,  Domicile,  vol.  ;,  p. 

the  year  1837,  the  Statute  of  Uses  was  857;  Foreign   Corporations,  vol.  8, 

in  full  force.     See  Jackson  v.  Cadwell,  p.  346;  Place,  vol.  18,  p.  464;  Sbrvicb 

I  Cow.  (N.  Y.)6a3;  Jackson  v.  Myers,  OF  Procbss,  vol.  33,  p.  107. 

1  Johns.  (N.  Y.)  388;  3  Am.  Dec,  504;  Hmwl  HiKH-Tater  Haik.— The   term 

Uckson  V.  Fish,  10  Johns,  (N.  Y.)  456.  "  usual  high-water  mark,"  signifies  the 

But   in   that  year  all  uses  and   trusts  limit   reached  by   neap  tide.     Tesche- 

were  declared  aboliGbed,  except  such  as  macher  i>.  Thompson,   18  Cal.  11;  79 

were  expressly  authorized  by  the  stat-  Am.  Dec.  151. 

ule.     Nfu  Tork   Rev.  Stat.,  vol.  3,  p.  Daiud    Mid  Outonuur. — The   words 

1105,  1)1)  45,46.  "usual    and    customary,''    when   used 

Wisconsin, — A  statute  similar  to  the  with  respect  to  the  me^od  of  selling 

A'ffw    Tori  one   exists   in   this    state,  coal  by  agents,  import  a  fixed  and  es- 

Riehl  I'.  Bingenheimer,  38  Wis.  84.  tabilshed  usage  which  has  become  gen- 

Mickigan.—U  the  Statute  of  Uses  eral  in  a  particular  trade ;  not  some- 
was  ever  in  force  in  this  state,  it  was  thing  casual  or  exceptional.  Carter  v, 
repealed  by  the  Act  of  Sept,  loth,  1810,  Philadelphia  Coal  Co.,  77  Pa.  St.  286. 
repealing  the  acts  of  Parliament,  etc,  Qnial  ItaiUaal  AttsniIajLt. — As  lo  the 
from  which  date  and  until  March  ist,  facta  held  auflicient  to  constitute  a 
1847,  when  the  Revised  Statutes  took  physician  a  "  usual  medical  attendant," 
elTect,  no  statute  involving  the  princi-  within  the  meaning  of  a  question  to  an 

Eles   of   the   Statute   of   Uses   was   In  applicant   for  insurance,  see  Cushman 

>rce.     But  by  section  3  of  the  Revised  -u.  U.  S.  L.  Ins.  Co..  70  N.  Y.  77. 

Statutes  of  1S46,  the  principles  of  the  VnMl   BtovpUv   PUos.— The   term 

English  Statute  of  Uses  were  adapted.  "  usual  stopping  place."  in  a  statute  re- 

Trask  v.  Green,  9  Mich.  358;  Ready  v.  lating  to  the  expulsion  of  passengers, 

Kearsley,  14  Mich.  216.     But  now  by  a  means  a  reii^Iar  station  for  passengers 

statute  similar  to  the  one  in  Ntvi  Tork,  to  get  on  and  off  the  train,  and   not  a 

uses  and  trusts  are  abolished,  except  as  water  tank.    Chicago,  etc.,  R.  Co.  v. 
915 
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USUANCE—  USURPER. 

trsUAVCX. — When  bills  of  exchange  were  drawn  in  one  country 
of  Europe  on  another,  it  was  customary  to  make  them  payable  at 
one  or  two  or  more  usuances,  instead  of  at  so  many  days  or 
months.  "  Usuance  "  is  a  French  term,  and  signifies  the  time 
which,  according  to  the  usage  of  the  countries  between  which  the 
billsare  drawn,  is  appointed  for  the  payment  of  them.  The  length 
of  time  differs  in  different  countries,  and  it  seems  none  is  fixed 
between  the  United  States  and  European  nations.  The  custom 
is  falling  into  disuse  in  Europe."^ 

TTSTITEUCTUAaY. — A  usufructuary  right  is  the  right  of  using 
and  enjoying  the  profits  of  a  thing  belonging  to  another,  without 
impairing  the  substance.' 

TTSiniFED  FOWSB.— See  note  3. 

UBUEPEB^See  also  De  FaCTO  OFFICERS,  vol.  5,  p.  93).— 
A  mere  usurper  is  one  who  intrudes  himself  into  an  ofHce  which 
is  vacant,  and  ousts  the  incumbent  without  any  color  of  title 
whatever.  His  acts  are  void  in  every  respect,  and  he  must,  there- 
fore, be  distinguished  from  an  officer  defacto.^ 

PlagKi  43  III.  368,  citinfr  Chicago,  etc.,  «  usufructuary  ii  one  who  has  the  usa- 

R.  Co.  V.   Parka,  i8  III.  468;  S  Am.,  fruct  or  right  of  enjoying  anTthing  in 

Dec.   563;    Terr«  Haute,  etc.,  R.  Co.  which  he  has  no  propertj'.    The  usu- 

V,  Anatu,  it   III.  188;  74  Am.  Dec.  96,  fructuarj  has  a  right  to  all  the  fmits 

See  also  Railroads,  vol.  19,  p.  908;  produced  bj  the  subject  of  usufruct, 

TlCKltTS  AMD  Fares,  vol.  ij,  p.  1074;  whether  they  be  natural,  that  is,  pro- 

Stations,  voi.  33,  p.  114.  duced  spontaneouslv  bv  the  earth  or 

Umal     DemiiTraca.  —  See     DHMi;it-  animals,  as  timber,  herbs,  fruits,  wool, 

RAOE,  vol.  J,  p.  J44.  milk,  and  the  joung  of  cattle ;  or  in- 

nnial    SesDateb See     Despatch,  dustrial,  that  is,  produced  hj  cultlva- 

TOl.  j;,  p.  644.  tton,  as  crops  of  grain,  etc. ;  or  civil, 

Uaiial  Frojaationt. — See  Otkbr,  vol.  viz. :   rents,   as    the   hire   of   rents   of 

17,  p.  184.  houses,  freights,  revenues  from  annui- 

1.  Daniel  on  Neg.  Inst.  631.  ties,   etc.,   and   from   other    effects  or 

3.  Webster's  Dict,/b//owerfin  Heint-  rights.    But  notwithetanding  these  en - 

zen  V.  Binnlnger,  7g  Cal.  5.     In  that  larged  rights  of  the  usufructuary  owner, 

case  it  was  held  that  an  allegation  of  to  the  produce  or  fruits  of  the  subject 

ten    years,  "undisputed    usufructuary  of  usufruct,  yet  there  is  one  exception, 

right   to   the  use  of  all  waters"  of   a  viz.;  the  child  born  of  a  slave  of  whona 

creek  did  not  show  adverse  possession,  one  bai  the  usufruct,  shall   belong  to 

Blackstone  speaks  of  the  njuj/rHf/Kj  the  master  of  the  slave  and  not  to  the 

of  the  civil  law  as  the  temporary  right  usufructuary." 

of  using  a  thing,  without  having  the         S.  In  Flre-InsnTanee  FollelM. — As  to 

ultimate  property,  or  full  dominion  of  the  term  "usurped   power,"  In  fire-In- 

the  substance,     x  Bl.  Com.  337.     And  surance  policies,  see  Fire  Insurance, 

see  And.  L.  Diet.  vol.  7,  p.  1Q43. 

The  usufruct  Is  the  right  of  enjoying        *.  McCraw   v.   Williams,   33  Gratt, 

a  thing,  the  property  of  which  Is  in  an-  (Va.)    S'3- 

other,  while    the  usufructuary  la  the         In  Hooper  v.  Goodwin,  48  Me.  80,  it 

one  who  possesses  such  right  of  enjoy-  is  said  that  "  an  officer  Je  facto  is  one 

ment.  See  Black's  L..  Diet;  CItII  Code  who  executes  the  duties  of  an  officer 

Louisiana,  art.  533.  under  some  color  of   right  and  some 

InCartwrIgbtv.Cartwright,i8Tex.  pretense  of  title,  either  by  election  or 

628.  it  Is  said  that "  Usufruct  is  defined  appointment.     A  mere  usurper  is  one 

by  Escriche,  as  the  right  of  using  and  who   acts  without  color  of   title   and 

enjoying,  and  receiving  the  profits  of,  whose  acts  are  utterly  void."     And  see 

property  which  belongs  toanother;and  Tucker  v.  Aiken,  7  N.  H.  130. 
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irSTTET. — (See  also   Interest,  vol.  ii,  p.  379;  National 
Banks,  vol.  16,  p.  143.) 
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I.  BETiinTtOV. — Usury  is  the  act  of  intentionally  taking  or  re- 
serving a  greater  compensation  for  the  loan  of  money  or  its  equiv- 
alent, or  for  the  forbearance  of  a  debt,  than  the  highest  rate  of 
interest  allowed  by  law.* 

The  term  was  formerly  employed  to  denote  the  taking  of  any 
interest  or  compensation  for  the  use  of  money  ;  usury  and  inter- 
est being  then  synonymous  terms.  But  in  more  recent  times, 
when  the  rate  of  interest  on  money  began  to  be  regulated  and 
restricted  by  law,  "  usury  "  was  the  distinctive  term  employed  in 
legal  phraseology  to  indicate   an  excessive  and  illegal  exaction 


1.  Definition. — An  exccBBlve  or  inor- 
dinate premium  paid,  or  stipulated  to  be 
paid,  for  the  use  of  money  borrowed ; 
any  such  premium  in  excels  of  the  rate 
established  or  permitted  b}'  law,  which 
varies  locally.     Century  Diet. 


Usury  is  "an  unlawful  contract,  upon 
a  loan  of  money,  to  receive  the  same 
BBHin  with  exorbitant  Increase."  4  Bl, 
Com.  156, 

"  Usury  is  the  Illegal  profit  which  is 

required   by  the  lender  of  a  sum  of 

"  Usury  is  the  reserving  and  taking,    money,  from  the  borrower,  for  its  use." 


or  contracting 
either  directly  or 
greater  sum  for  the  \ 
the  lawful  interest." 
(i88a),  5  2051. 


nd  take, 
by  indirection,  a        "  Usury  is  commonly  defined  to  be 

?than     the  taking  of  more  for  the  use  of  money 
ode     than  the  law  allows."  Woolseyn.  Jones, 
84  Ala.  88. 
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of  interest.'  In  the  latter  sense  only,  will  it  be  used  in  this 
article. 

n.  HiBTOBT — 1.  Under  Bomui  Lav. — From  a  very  early  period 
in  the  history  of  Rome  the  rate  of  interest  was  regulated  by  law, 
changes  being  frequently  made,  the  authorized  rate  varying  from 
one-half  of  one  per  cent,  to  twelve  per  cent.;  and  at  one  time  all 
interest  was  prohibited,  to  relieve  the  common  people  from  the 
oppression  of  the  rich.* 

2.  At  Conunon  Law. — The  question  whether,  prior  to  the  Eng- 
lish statutes  hereafter  referred  to,  it  was  lawful  in  England,  to 
take  any  interest  whatever,  and  if  so  how  much,  for  the  use  of 
money,  is  veiled  in  obscurity,  and  conflicting  opinions  have  been 
given  by  writers  in  regard  to  it.  It  is  certain,  however,  that  the 
practice  was  severely  condemned  by  the  church,  by  whose  laws 
the  taking  of  interest  was  branded  as  a  heinous  offense,  and  pun- 
ished  acordingly:  and  it  is  also  certain  that  the  church  was  aided 
in  its  efforts  by  the  temporal  authorities,  so  that  the  usurer  not 
only  fell  under  the  ban  of  the  church's  displeasure,  but  suffered 
the  forfeiture  of  his  property  as  well.* 

S.  Englith  BtatntM. — The  first  enactment  regulating  the  rate  of 
interest  was  the  St.  37  Henry  VIII.,  ch.  9,  by  which  interest  "  for 
forbearance  or  giving  day  of  payment "  was  limited  to  ten  pounds 
per  cent,  per  annum,  and  it  was  made  a  penal  offense  to  take 

1.  3  Bl.  Com.  454.  torllon  of  the  creditor  and  the  reaist- 
S.  In  ancient  Rome,  according  to  ance  of  the  debtor  were  constantly  agl- 
Tacitiu  Ann.,  lib.  6,  ch.  t6,  usury  was  tating  and  disturbing  the  public  peace, 
discouraged  in  the  carlj'  period  of  the  But  it  is  not  only  the  civilized  and  com- 
republic  by  the  twelve  tables  which  re-  mercial  nations  or  modem  Europe,  and 
duced  interest  to  one  per  cent,  per  the  sage  law-givere  of  ancient  Rome, 
annum.  It  was  suhsequentljr  reduced  that  have  regulated  the  interest  of 
to  one-half  of  one  per  cent.,  and  was  money.  It  will  be  deemed  a  little  sin- 
finally  prohibited  altogether,  to  satisfy  gular  that  the  same  voice  against  uiuij 
the  clamor*  of  the  people.  In  the  age  should  have  l>een  raised  in  the  laws  of 
of  commerce  and  wealth  it  was  again  China,  In  the  Hindoo  Institutes  of 
revived,  but  placed  under  wise  and  nee-  Menu,  in  the  Koran  of  Mahomet,  and. 
essary  restrictions.  From  four  to  six  perhaps  we  may  say,  in  the  laws  of  all 
per  cent,  was  allowed  in  ordinary  com-  nation*  that  we  know  of,  whether 
mercial  transactions,  and  even  twelve  Greetc  or  barbarian."  Kent,  Ch.,  In 
per  cent,  might  be  taken  for  maritime  Dunham  v.  Gould,  16  Johna.  (N.  Y.) 
hazards,  by  the  law  of  Justinian;  but  367;  8  Am.  Dec. 313. 
severe  restraints  were  imposed  upon  t.  5  Bac.  Abr^  "Usury  at  Com. 
the  exaction  of  more  exorbitant  inter-  Law,"  i  Inst.  89;  3  Inst.  151 ;  Hume, 
est.  "  The  Romans,  through  the  greater  Hist.  Eng.,  ch.  33;  Tyler,  Usury,  p.  35; 
part  of  their  history,  had  the  deepest  3  Bl.  Com.  455;  Comyn,  Usury, 
abhorrence  of  usury.  They  did  not  de-  Hubbard,  J,  in  Gray  i>.  Bennett,  3 
rive  their  objections  to  usury  from  the  Met.  (Mass.)  522,  said :  "Usury  was 
prohibitions  in  the  Mosaic  law,  nor  did  an  olFense  at  common  law,  and  the 
they  hold  it  sinful,  as  the  learned  fath-  usurer  was  not  only  punished  by  the 
ers  of  the  early  and  middle  ages  of  the  censures  of  the  church  in  his  lifetime, 
church  have  done ;  for  they  iinew  noth-  but  was  denied  a  Christian  burial ;  and 
ing  of  that  law.  The  Roman  law-giv-  by  the  laws  of  Alfred  the  Great  and 
era  and  jurists  acted  from  views  of  pub-  Edward  th«  Confessor,  if,  after  death 
lie  policy.  They  found,  by  their  own  even,  a  man  was  found  to  have  been  a 
experience,  that  unlimited  usury  led  to  usurer,  his  goods  were  forfeited  to  the 
UDllmited  oppression,  and  that  the  ex-  crown,  andliis  land*  to  the  lord  of  the 
019 
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more.  In  the  following  reign,  to  correct  a  state  of  affairs  for 
which  it  was  thought  the  statute  of  Henry  VIII.  was  responsible, 
that  statute  was  repealed  by  the  St.  5  &  6  Edw,  VI.,  ch.  20,  which 
absolutely  prohibited  the  taking  of  any  interest  whatever,  on  pain 
of  forfeiting  the  entire  debt.  But  public  opinion  soon  proved  too 
enlightened  for  such  legislation,  and  it  was  repealed  by  St.  13 
Eliz.,  ch.  8,  and  the  rate  of  interest  authorized  by  the  statute  of 
Henry  VIII,  again  made  lawful.  This  high  rate,  however,  gave 
rise  to  many  complaints,  and  it  was  reduced  to  eight  pounds  per 
cent,  by  St.  21  James  I.,  ch.  \y,  and  later  to  six  pounds  per  cent, 
by  St.  laCharles  II.,  ch.  13.  Finally,  by  St.  i2Anne,  ch.  16,  com- 
monly known  as  the  "  Statute  of  Usury,"  the  rate  of  interest  was 
established  at  five  pounds  per  cent,  per  annum.' 

There  are  a  number  of  subsequent  statutes  modifying  the  rate 
of  interest  in  respect  to  particular  classes  of  cases,  but  for  all  ordi- 
nary transactions  the  statute  of  Anne,  fixing  the  rate  at  S  per 
cent.,  continued  to  be  the  law  of  England  until  the  present  reign, 
when,  in  compliance  with  what  was  deemed  to  be  public  senti- 
ment, the  Statute  of  Usury  was  repealed,  by  St.  17  &  18  Vict., 
ch.  90,  and  the  parties  left  to  make  whatever  contract  they  choose 
in  respect  to  interest. 

m.  Ehsviial  ELunKTa  of  UauKT — 1.  Loan  or  ForbMranoe. — It 
is  a  principle  universally  recognized  by  the  courts,  that  there  can 
be  no  violation  of  the  statute,  unless  the  transaction  is  in  sub- 
stance and  effect  a  loan  or  agreement  for  forbearance  of  pay> 
ment  of  money,  or  its  equivalent.* 

fee.  The  Stmtute  of  37  Henry  VIII.,  w«y  or  means,  or  by  mny  covin,  engine 
ch.  9,  entitled 'A  Bill  Against  Usury ,'  or  deceitful  convejiance,  for  the  tor- 
revised  the  rormer  acts  and  laws,  and  is  bearing  or  giving  day  of  payment  for 
the  foundation  of  all  the  atatutes  pro-  one  whole  year,  of  or  for  their  money 
hibitin^  usury,  from  that  day  to  this."       or  other  thing  of  value,  above  the  said 

1.  Statnta  of  Vniry. — Inastnuch  asall  sum  of  £j  for  the  forbearing  of  £100 
the  important  English  decisions  are  for  a  year,  and  so  afler  that  rate,  etc, 
based  upon  the  Statute  11  Anne,  ch.  should  forfeit  and  lose  for  every  such 
16,  a  brief  outline  of  its  provitions  will  offense  the  total  value  of  the  moneys, 
not  be  out  of  place  here.  The  act  de-  wares,  merchandise  or  other  thipgs  to 
clared  that  no  person  should  thereafter  lent,  bargained,  exchanged  or  shifted, 
take,  directly  or  Indirectly,  for  the  loan  Italso  provided  thatscrivcnera,  broker*, 
of  money,  wares,  merchandise,  or  other  solicitors  and  drivers  of  bargains  might 
commodities  whatsoever,  above  the  take  not  to  eiceed  Gve  ahllllngs  broker- 
value  of  £5  for  the  forbearance  of  £100  age  for  procuring  the  loan  or  forbear- 
for  one  year,  and  so  after  that  rate  for  ance  of  £100  for  a  year,  and  so  rstablv. 
a  greater  or  less  sum,  or  for  a  longer  9.  Spurrier  v.  Mavoss,  4  Bro.  C.  C. 
or  shorter  time.  Also  that  all  loans,  18;  Lamego  v.  Gould,  2  Burr.  715  ; 
I,  made  for  the     Struthert   v.   Drexel,    iia    U.  S,  487; 


payment  of  any  principal  or  money  to  Lloyd  v.  Scott,  4  Pet.  [U.  S.)  soj  ;  L 
be  lent,  whereby  there  should  lie  re-  ley  -v.  Johnson,  41  Barl>._(N.  Y.)  3 
served  or  taken  above  the  said  rate  of    woodruff  !>.  Hursi 


£5   in    £100,   should  be  utterly   void,  557;  Cram  n,  Hendricks,  7  Wend.  (N. 

Also  that  any  person  who  should  take,  Y.)  569;  Foote  v.  Emerson,  10  Vt.  338; 

accept  and  receive,  by  way  or  reason  of  13  Am.  Dec.  305  ;  Balfour  v.  Davis,  14 

anr  corrupt    bargain,  loan,  exchange,  Oregon  47. 

cbevlsance,   shift,  or   Interest   of   any  StaMinaiita  of  tlia  Rvla. — In  Farmers' 

wares,  merchandise  or  other  thing  or  L.  &  T.  Co.  v.  Smith.  Clarke,  Ch.  (N. 

thing*  whauoever.or  by  any  deceitful  Y.)  540,  Whittlesey,  V.C^  said;  "The 


^aovGoOt^lc 


USURY. 


Loui  or  IttrbtansM. 


An  extension  of  time  given  to  sureties  on  a  note,  in  considera- 
tion of  their  executing  a  new  note,  is  a  "  loan  of  money,"  within 
the  meaning  of  the  statute.*  The  statute  applies  not  only  to 
elements  of  usury  are  a  loan  or  forbear-  So,  where  a  mortgagor  whose  debt 
ance  at  a  greater  rate  of  interest  than  was  paj'Bble  in  ematl  annual  install- 
the  lew  tolerates,  in  pursuance  of  a  ments  at  a  future  time,  paid  to  the 
corrupt  agreement  and  with  a  corrupt  mortgagee  in  advancethe  sum  of  I1.400, 
intent.  It  implies  a  leodine  and  bor-  under  an  agreement  that  the  mort- 
rowiQg  upon  terms  which  the  law  will  gagee  would  appljr  and  Indorse  as  a 
not  allow.  A  debt  due.  or  about  to  be-  paj'ment  $2,100  on  the  mortgage,  which 
come  due.  is,  perhaps,  as  much  a  subject  was  accordingly  done,  it  was  held  that 
of  lending  and  borrowing  as  money,  the  ^reement  was  not  usurious,  there 
goods,  or  choses  in  action ;  and  In  sucb  being  no  loan  or  forbearance  br  the 
case,  the  creditor  may  be  the  lender,  mortgagor.  Rjghter  v.  Stall,  3  Sandf. 
and  the  debtor  the  borrower."  Ch.  (N,  Y.)  60S. 


niied  by  the  courts,  and  appears  now  and  paying  bills  with  money  furnished 
to  be  the  settled  and  established  law  of  the  latter,  for  here  there  is  neither  a 
the  land,  that  to  constitute  usury,  it  is  loan  nor  forbearance.  And  even  if,  on 
requisite  that  there  must  be  either  a  such  an  agreement,  a  temporary  ad- 
direct  loan,  or  there  must  be  some  de-  vance  of  money  were  contemplated,  It 
vice  for  the  purpoee  of  concealing  or  would  be  a  question  for  a  jury  whether 
evading  the  appearance  of  a  loan,  when  the  charge  was  a  device  to  obtain  more 
in  truth  there  was  one.  The  compo-  than  legal  interest,  or  a  compensation 
neat  parts  of  a  loan  are  a  voucher  or  for  the  trouble  and  expense  incurred  in 
:,  specifying  the  nature  of  the  accepting  and  paying  the  billi 
"1,  the  timeof  payi ' ' " '      - '^       "      '"' 


t  for  the 
/  loaned,  and  the  in- 
tention of  one  to  loan  and  the  other  to 
borrow;  and  the  real  substance  of  the 
transaction,  and  not  the  color  and 
form  of  it,  will  always  be  eiamlned  for 
the  purpose  of  determining  whether  it 
be  a  loan,  or  something  else." 

L  Loam.— 


.     _        -  yng  tl 

terman  i'.  Cowrie,  3  Camp.  4SS  ;  Caliot 
V.  Walker,  3  Anstr.  495. 

Where  the  agreement  for  excessive 
Interest  on  advances  already  made  is 
merely  a  part  of  the  consideration  of 
the  sale  of  a  party's  Interest  In  a  busi- 
ness venture,  it  is  not  a  "  contract  or 
assurance  for  the  loan  or  forbearance  of 
money."  Eddy  f.  Northup  fKy.  1S94) 
33  So.  W.  Rep.  3S3. 

TmWtb.— An    action    was    brought 


Thus,  a  bona  fide  contract  to  perfc 

work  for  a  corporation,  to  be  paid  for  upon  the  following  memoranaum; 
in  its  bonds,  is  not  usurious,  though  the  "  In  consideration  of  two  guineas  re- 
contract  price  greatly  exceeds  the  pre-  ceived  of  Aaron  Lamego.  I  promise 
vious  cash  estimates.  White  Water  to  pay  him  twenty  guineas,  upon 
Valley  Canal  Co.  v.  Vallette,  31  How.  the  decease  of  my  present  wife,  An- 
(U.  S.)  4T4.  nie  Gould."     Thequestion  was  whether 

The  purchase  by  a  third  person  and  this  was  usury,  the  wife  being  at 
for  his  own  benefit,  of  claims  against  a  the  time  of  the  agreement  seventy 
debtor,  is  not  a  loan  within  the  mean-  years  old.  Lord  Mansfield  stopped  the 
ing  of  the  statute,  though  such  pur-  counsel  for  the  plaintiff,  under  a  doubt 
chase  was  made  at  the  debtor's  request  bow  it  was  possible  to  come  at  this 
a  fo£ced  sale  of  his  prop-  question  about  usury,  for  there  was 
nothing  at  all  stated  about  a  loan. 
And  Wilmot,  J.,  added  that  the  true 
distinction  was  laid  down  in  Button  v. 
Downham,  Cm.  Eliz.  643,  between  a 
real,  bona  fide  wager,  not  at  all  in- 
tended as  a  loan,  and  a  transaction 
.  _  which  la  really  an  usurious  loan,  but 
the  original  disguised  as'  a  wager.  Lamego  v, 
Gould,  Burr.  715. 

1.  Kendig  v.  Linn.  47  Iowa  63.    See 
also  Morton  v.  Legrand.  3  Litt.  (Ky.) 


erty. 

h     .    , 
sum  of  money  as  consideratii 
consent  to  change  the  mortgage 
rity  by  talting  in  lieu  thereof  a  nu 
of  new  mortgages  upon  separate 
for  the  same  aggregate  sum,  and  pay 
able  at  the  same    " 
mortgage,  does 
because  there  is  neither  a  loan 
bearance.     Neefus    v.    Vandei 
Sandf.  Ch.  (N.  Y.)  168. 


3271  Gray  v.  Belden,  3  Fla.  i 


921 


^aovGoOt^lc 


Tfjitntlil  ElonanU  <rf  Vmrj.  USUR  Y.  AgTMrnaat  lor  BapsTiMM. 

loans,  but  also  to  agreements  to  extend  the  time  of,  or  to  forbear 
the  enforcement  of  payment  of  an  existing  indebtedness;  and  it 
is  usury  to  stipulate  for  more  than  legal  interest  for  the  period  of 
extension  or  forbearance.* 

In  ascertaining  whether  there  was  a  loan  or  agreement  to  for- 
bear, the  form  of  the  contract  adopted  by  the  parties  is  of  little 
consequence,  because  the  courts  always  look  beyond  the  form, 
and  search  diligently  for  the  substance  and  intent.' 

2.  Agreement  fbr  Bepaymeat;  Coatingenoy. —  It  is  also  essential, 
to  bring  a  contract  within  the  Statute  of  Usury,  that  the  principal 
sum  loaned  is  to  be  repaid  absolutely,  and  at  all  events,  without 
depending  upon  any  real  hazard  or  contingency.' 

The  contingency  affecting  the  principal  must  be  bona  fide  and 
substantial,  for  if  it  appears  to  the  court  to  be  remote  and  unlikely 
to  arise,  it  will  be  disregarded,  or  treated  as  a  device  to  evade  the 
statute.*     But  it  is  not  necessary  that  there  should  be  an  ex- 

1.  Carlii  V.  McLaughlin,  i  D.  Chip.  v.  De  Launy,  4  N.  Y,  363 ;  Dowdall  v. 
(Vt.)   in;    Willie  u.  Green,   %  N.  H.     Lenox.a  Edw.Ch.  (N.  Y.)  96J;  Colton 


;  Rosebrougb  v.  Anslej,  35  Ohio  v.  Dunham,'  i  P«ig«  (N,  Y.)  167; 
at.  107;  Shirley  v.  Welty,  ig  111.  623;  Pomeroy  i>.  Ainsworth,  11  Barb.  '" 
Crawford   v.   Johnaon.     11    Ind.    358;     Y.)   118;  Tjton  v.  Rickard,  3   Har 


M'AIHster  n.  Jerman,  \i  Mias.  143;  J.  (Md.)  log;  5  Am.  Dec.  434;  Craig 
Mitchell  V.  Doggett,  i  Fla.  400;  Gniv  v.  McMullIn,  g  Dana  (Ky.)  311  ;  Rail- 
!■.  Belden,  3  Fla.  no;  Carter  f.  Brand,    road   Co.   v.   Stichter,    11    W.   N.   C. 


Cam.  &  N.  (N,  Car.)  aS;  Patterson  -u.  [Pa.)  335. 

Clark,  ]8Gb.  526;  Hopkins  v.Koonce,  Ooutlnsenolea.— In    Long  c.   Whar- 

6  Gratt.  (Va.)  3S7;   Barnes  v.  Pilgrim,  ton,  3  Keh.  304.  pi.  44,  an  agreenteni, 

14  Tex.  3S5.  upon  a  loan  of  £30,  to  pay  £100  on  Ihe 

An  agreement  in  conBideration  of  marriage  of  the  plaintilT's  daughter, 
forbearing  Co  enforce  the  execution  and  If  either  the  plaintiff  or  the  defend- 
pending  appeal,  to  pay  more  than  law-  ant  should  die  before  that  time,  then 
fill  interest  on  the  judgment  In  case  it  to  pay  nothing,  was  held  not  usury,  lie- 
should  be  affirmed,  Ii  uaurloua.  Mat-  Ing  compared  to  a  contract  of  bol- 
lock v.  Mallory,  19  Ala.  694.  tomry. 

"  Forbearance,"  as  used  by  the  sUt-  In  Beddingficid  p.  Ashley,  Cro.  Elii. 

ute,  means  the  giving  of  further  time  741,  the   question   was  whether   there 

for  payment  after  the  maturity  of  the  was   usury   in   an  agreement,  upon   a 

debt.     Graeme    v.   Adams,  23    Gratt.  loan  of   £100,  to  pay  to  each   of  the 

( Va.)  233  ;  14  Am.  Rep.  130,  lender's  five  daughters  then  living,  who 

3.  Brown  v.  Waters,  3  Md.  Ch.  301 ;  should  be  alive  at  the  end  of  ten  yeare. 

Wetter  ii.  Hardeatv,  16  Md.  11;  Smith  the  sum  of  £So.     Alt  the  justices  held 

K.   Cross,  90   N.  Y.  549;  Hathway   v.  that  it  was  not  usurious,  "for  It  Is  a 

Hagan,59  Vt.  7j;  Pitzslmons  v.Baum,  mere  casual  bargain,  and  a  great  baz- 

44  Pa.  St.  32;  Buttrick  v.  Harris,  i  Biss.  ard,  but  that  in  ten  years  all  the  daugh- 

<U.  S.)  443;  Pope  I'.  Marshall,  7S  Ga.  ters  or  some  of  them  will  be  dead;  and 

gt,;  Glisson  r.  Newton,  1   Hayw.  (N.  if  any  of  them  be  not  alive,  he  shall 

ir.)  336;  I  Am.  Dec.  559.  save  thereby  £8a     But  if  it  were  that 

Exehuig*  of  SMUiltlei. — Anexchange  he  should  pay  £400  at  the  end  often 

of  negotiable   paper  to  enable  one  of  years,  if  any  were  then  alive,  it  were  a 

the  parties   to  raise  money,  is   a  loan  greater  doubt." 

within  the  meaning  of  the  statute.  i.  Chesterfield  I'.Janssen,  t  Atk.  341; 

Schermerhorn  r.  Talman,  14  N.  Y.  93.  3  Ves.  115;  1  Wils.  286;  Mason  -o.  Ful- 

t.  Phillip  V.  Kirkpatrick,  Add.  134;  wood,  Luter  467;  Beddlngfield  v.  Ash- 
Roberts  V.  Tremavne,  Cro.  Tac.  308;  ley,  Cro.  Eliz.  741;  Richards  v.  Brown, 
Grigg  V.   Stoker,  Forrest  4;   Lloyd   V.  Cowp.  770;   Comyn,  Usury,  p.  39. 
Scott,  4   Pet.   (U.  .S.)   ioy,   Spain   v.  Inauffloiant  0<mting«n<dM. — Instance* 
Hamilton,  i'Watl.(U.S.)604;  Leavitt  of   contingencies  held   insufficient   are 
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press  agreement  to  repay,  if  the  court  can  see  that  repayment  was 
evidently  contemplated  by  the  parties.*  Nor  is  it  necessary  that 
found  in  the  followini;  Engllih  caiet:  Button  v.  Dawnham,  Cro.  Eliz.  643; 
In  Burton's  Case,  5  Rep.  70,  Papham,  Moore  398;  Noy  73. 
C.J.,s«id:''IfAcomeBto  borrow  £100  The  case  of  Pike  w.  Indwell,  5  Esp. 
of  B,  and  B  lends  it  to  him,  upon  an  N.  P.  Cbe.  164.  carries  the  doctrine  of 
agreement  that  he  will  give  him  for  the  contingency  rerj  far.  The  defendant 
toanof  it  for  a  year  £ao,  if  the  son  of  A  owned  £400  In  3  per  cent,  consola,  and 
be  then  alive,  this  is  usury  within  the  it  was  agreed  In  consideration  that  tbe 
statute;  for  if  it  should  be  out  of  the  plalntlfl  would  lend  him  £160  from  Maj 
statute  for  the  uncertainty  of  the  life  ol  jth,  1801  to  Feb.  nth,  1804,  that  the 
the  son  of  A,  the  sUtute  would  be  of  defendant  would,  within  seven  davl 
little  effect;  and  by  the  same  reason  after  the  latter  date,  transfer  to  Ue 
that  he  may  add  one  lite,  he  mav  add  plaintiff  the  sum  of  £400  in  the  consols, 
many ;  and  so  like  a  mathematical  line,  or  pay  such  sum  as  they  would  produce 
which  Is  divitibilU  in  semfer  diviai-  in  the  market  on  that  date.  It  waa 
bilia"  proved  that  the  value  of  the  consols 
Jn  Reynolds  v.  Clayton,  3  And.  15,  when  the  agreement  was  made,  waa 
pi.  3,  it  was  said :  "  Reynolds  brought  £140,  and  at  the  time  of  the  action  £225. 
an  action  of  debt  against  Clayton  for  It  was  argued  that  this  was  usury,  for, 
£6oapon  a  bond,  theconditionof  which  as  the  consols  were  worth  £340,  and 
was,  that  if  the  defendant  should  pay  the  plaintiff  had  paid  but  £t6o,  he  bad 
£33  to  the  plaintiff  on  the  ist  of  June,  gained  £80  by  his  bargain,  and  the  diT- 
il  Christopher,  the  son  of  the  plaintiff,  Idends  in  the  mean  time ;  that  the  con- 
were  then  alive,  or  if  he  died  before  tingency,  that  the  consols  might  fall  to 
that  day,  £36,  then  the  obligation  10  or  30  per  cent,  was  an  impossible 
should  be  void.  The  defendant  pleaded  supposition.     But  Lord  Ellenborough 


the  Statutes  13  EMz.  and  37  Hen.  VIII.,  held  that,  whatever  remedj  the  de- 
and  that  it  was  agreed  as  above  stated  fendant  might  hav*  in  equttr,  on  the 
upon   a  loan  of  £30   by   tbe   plaintitF    ground  of  this  being  a  "  catching  bar- 


to  the  defendant.     And  all  the  court  gain,"  be  bad  none  at  law ;  that  c 

held  this  usury  under  the  statutes  ;  for  tingency  In  the   thing  purchased  waa 

it  was  the  intention  of  the  makers  of  incompatible  with  the  Idea  of  usury,  In 

those   instruments   that  such  subleties  which  the  principal  must  always  be  cer- 

^onld  not  be  practised.     And  here  the  tain.  It  was  admitted  that  if  the  stock!, 

condition   might  well    have  been,  if  when     transferred     to    the    plaintiff, 

twenty  persons.  Or  any  one  of  them,  be  would  beworthbut  £160,  It  would  not 

alive  at  one  day ;  which  opinion  was  be  usury ;  and  though  it  was  very  im- 

confirmed   by   Papham,  Chief  Justice,  probable  that   they  would  suffer  that 

and    Periam,    Chief    Baron."     Moore  most  extraordinary  depreciation,  still 

a;  5   Rep.   70,  suh.   nom.  Clayton's  it  was  within  the  reach  of  possibility, 

le.  He  could  not  therefore  say  that  there 

In   Mason   f.   Abdy,  Comb.   IJ5;  j  was  not  some  contingency  in  the  trans- 

Salk.  390;  I  Show.  8,  the  obligor  was  action,  and  he  was  consequently  of  the 

bound  in  a  bond  of  £300  to  pay  £]],  opinion  that  the  contract  was  not  usu- 

los.   premium   at  the  end  of  the  fint  rious. 

three  months,  and  sixpence  in  the  Future  Frloe  of  Oil. — An  agreement 
pound  at  the  end  of  six  months  as  a  to  pay  an  unlawful  rate  of  interest 
further  premium,  together  with  the  upon  a  debt  which,  by  its  terms,  is 
principal,  in  case  the  obligor  should  payable  only  at  such  time  as  the  price 
then  be  living;  but  in  case  he  died  of  petroleum  oil  shall  reach  $1.1;  per 
within  that  time,  then  the  principal  was  barrel,  depends  upon  a  contingency  as 
to  be  lost.  Holt,  C.  J.,  held  that  the  to  the  payment  of  the  principal,  and  Is 
bond  was  "manifestly  usurious,  for  dy-  good.  Truby  i^.  Mosgrove,  iiSPa.  St. 
ing  within  half  a  year  is  no  hazard  ;  89;  4  Am.  St.  Rep.  575.  In  this  case 
and  if  it  should  not  be  so,  the  statute  it  appeared  that  between  the  time  of 
would  t)e  easily  evaded,  and  signify  the  agreement  and  the  time  of  bring- 
nothing."  ing  suit,  the  market  price   of   oil   er- 

In  another  case  it  was  held  that  an  ceeded  $1.15,   and  it   was    not   shown 

agreement  to  pay  £10  for  the  forbear-  that  that  price  was  unprecedented  or 

ance  of  £10,  for  one  rear.  If  the  lender's  even  unusual, 
acm  were  then  alive',  would  be  usury.        1.  In  Tyson  v.  Rickard,  3  Har.  &  J. 
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the  agreement  be  to  repay  in  money.  A  contract  to  pay  both 
principal  and  unlawful  interest  in  services  or  property  is  equally 
usurious.* 

The  ordinary  risk  of  loss  by  death,  or  insolvency  of  the  bor- 
rower, is  not  such  a  hazard  or  contingency  as  justifies  an  excess  of 
interest.* 

If  the  principal  and  lawful  interest,  or  the  principal  alone,  is  to 
be  repaid  at  all  events,  no  contingency  in  respect  to  the  excess  of 
interest,  or  to  the  entire  interest,  will  be  sufficient  to  remove  the 
contract  from  the  operation  of  the  statute.  A  stipulation  for 
even  a  chance  of  a  profit  beyond  lawful  interest  is  illegal.^ 

Upon  the  principle  of  hazard  or  uncertainty  of  repayment,  ad- 
vances of  money  on  contracts  of  bottomry,  post  obit,  and  annuity, 
are  held  to  be  not  within  the  operation  of  the  statute,* 

8.  ITnlawfal  Interest  Knst  Be  Agreed  Upon. — The  very  essence  of 
a  usurious  contract  is  that,  for  the  loan  or  forbearance,  a  greater 
rate  of  interest  than  that  allowed  by  the  statute  shall  be  paid  or 

(Md.)  lOg;  5  Am.  Dec.  414,  tbe  court,  to  the  Intereit  onlj',  and  not  to  the  prin- 

hy  Buchanan,  I.,  said :  "A  sLipulatlon  cipat,  it  is  usury  ;  for  the  party  is  sure 

to  repay  the  principal  in  money  is  not  to  have  the  principal  again,  cotne  what 

necessary  to  constitute  a  loan.     It  is  will  come  ;  but  If  the  interest  and  prin- 

enough  if  the  principal  is  secured,  and  cipal  are  both  in  hazard,  it  is  not  then 

not  boBa  fide   put  in  hazard;  and   it  usury."     But  see   Grant  v.  Gordon, 

matters   not   what  the    nature   of  the  Comyn  583,  which  seems  to  hold  that 

security  Is,  if  it  is  sufficient.     As  if  a  where  the  uncertainty  goes  only  to  the 

man  borrows  twenty  pounds  upon  an  interest,  the  contract  is  not  usurious, 

agreement  to  pay  ten   pounds  for  in'  An  agreement   that  unless  the  debt 

tercst  for  one  year,  and  pawns  goods  and  legal  Interest  Is  collected  upon  a 

Va  the  lender  of  the  value  of  one  hun-  certain  contingency,  the  debt  shall  bear 

dred  pounds,  on  a  stipulation  in  writ-  unlawful   interest   from   the  outset,  is 

ing  by  the  lender  to  return  the  goods  usurious.  Cooperr'.  Tappan,9Wi8.  361. 


;nt  by  the  borrower  of  thlr^         An  agreement   to  allow  c 
ith   interest  thereon — this  is    to  be  used  in  a  banking  busii 
usurious  lending,  tbough  there  Is    out  sharing  In  the  promts  and  losses,  but 


no  undertaking  by  the  borrower  to  re-  that  he  shall   receive  as  "  his  share  of 

pay  the  principal.  the  profits  "  10  per  cent,  per  annum  on 

1.  Woodard  v.  Fitzpatrick,  9  Dana  all   deposits   made    by    him   with   tbe 

(Ky.)    131  ;    Richardson  v.   Brown,   3  bank,  U  not  usurious,  because  his  right 

Bibb  (Ky.)  107  ;  McGinnis  v.   Hart,  4  to  recelTC  anything  depends  upon  the 

Bibb  (Ky.)  317  ;  Lfndley  v.  Sharp,  7  contingency  of  there    being  profits. 

Mon,  (Ky.)  ii^;  Thorpe  t.  Ricka,   i  Clitt  f.  Barrow,  108  N.  Y.  187. 

Dev.  &  B.  Eq.  (N.  Car.)  613;  Hamer  Where   the  amount  loaned   is  to  be 

V.  Hanell,  i  Stew,  ft  P.  (Ala.)  323.  repaid  with  legal  Interest,  at  ell  events, 

3.  Colton  -D,   Dunham,  1  Paige  (N.  and  the  lender  has  the  privilege  of  tak- 

Y.)  367.  Ing  certain  stock  at  a  specified  and  un- 

S.  Barnard   v.   Young,   17  Ves.   44;  fair  price  In  payment  of  the  loan  at  any 

White  V.  Wright,  3   B.  &  C.  273 ;   10  time  before  maturity,  the  transaction  Is 

E.   C.   L.   76;   Cleveland  ti.  Loder,  7  usurious.    Cleveland  v.  Loder,  7  Paige 

Paige   (N.  Y.)   5S7;  Leavitt  i».   De  (N.  Y.)  557, 

Launy,  4N.Y,  363;  Browne  -v.  Vre-  So,   a  usurious   contract  cannot  be 

denburgh,  43  N.  Y.  195.  saved  by  an  agreement  that  the  debtor 

In  tbe  case  of  Rolierts  v.  Tremayne,  may  forfeit  the  security  given,  and  thus 

Cro.  Jac.  507,  this  distinction  is  clnrly  avoid  payment  in  cash.    Chapman  v. 

laid  down  by  Doderidge,  J. :  "  If  I  lend  Clark,  s  Mackey  (U.  S.)  537. 

one  £100  to  hare  Uiio  at  the  year's  4.  See  jd/ra,  this   title,   Bottomry— 

end  uponacasuoltj'.lf  thecaaualty  goes  Post  Obits — Amnuiliea. 
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agreed  to  be  paid.*  Thus,  where  by  the  terms  of  the  contract, 
the  payment  of  an  excess  of  interest  is  entirely  at  the  option  of 
the  borrower,  there  is  no  usury,* 

But,  as  already  seen,  it  is  not  necessary  that  the  agreement  to 
pay  unlawful  interest  should  be  absolute.  If  the  principal  and 
lawful  interest,  or  even  the  principal  alone,  is  to  be  paid  at  all 
events,  an  agreement  for  more  than  lawful  interest  upon  the  hap- 
pening of  some  contingency  other  than  non-payment  of  the  debt 
at  maturity,  is  sufficient  to  taint  the  transaction  with  usury.' 
Neither  is  it  at  all  necessary  that  the  parties  shall  have  designated 
the  usurious  compensation  as  interest,  eo  nomine.  If  the  money, 
property,  or  other  thing  of  value  agreed  upon,  is  intended  as 
compensation  for  the  use  of  the  principal  sum,  it  is,  as  a  matter  of 
law,  interest.* 

An  agreement  for  unlawful  interest  may,  it  seems,  be  inferred 
from  an  unexplained  retention  by  the  lender  of  a  portion  of  the 
loan,  the  whole  amount  of  which  bears  interest  at  the  highest 
rate.* 

4.  Corrupt  Intent. — (See  also,  infra,  this  title,  Mistake.) 
Lastly,  to   constitute  usuiy,  it  must,  in  all  cases,  be  clearly 

proven  that  the  contract  was  entered  into  with  a  corrupt  usurious 

1.  Lloyd  Ti.  Scott,  4  Pet  (U.S.)  JOS ;  363;   Browne   v.  Vredenburgh,  43  N. 

Leavitt  v.   De  Ltuny,   4   N.   Y.   363;  Y.  ig^. 
Balfour  r.  Davis,  [4  Oregon  47.  4.  Cummina  r.  Wire,  6  N.  J.  Eq.  73; 

The   test  aa  to  whether  a  contract  U  Andrews  v.   Poe,   30   Md.  4S5;  Mac- 

uiurious,  is  whether,  it   performed,  it  Kenzie   v.  Gamett,  78  Ga.  151;  Uhl- 

will  resuit  in  aecuring  to  the  lender  a  felder  ■v.  Carter,  64   Ala.  517 ;  Tyler, 

greater  rate  of  interest  than  Is  permit-  Usury,  p.  103. 

ted  by  law.     Smith  v.  Paruina  (Minn.         lUniLn   on    ]Cartia«»d   Land.— An 

1804),  J7  N.  W.  Rep.  311.  agreement,  as  a  condition  of  a  loan  on 

Promiisory  notea  glren  when   there  a  mortgage  at  the  highest  legal  rate,  to 

was  DO  statute  on  the   subject  of  usury  give  the  lender  all  the  manure  made 

and  no  limit  as  to  the  amount  of  interest,  on  the  mortgmged  property,  estimated 

are  not  usurious,  no  matter  how  much  at  |ioo  per  year,  renders  the  mortgage 

past  interest  or  usury  was  embraced  In  usurious.  In   this  case  the  mortgagee 

them  as  a  part  of  the  principal.     Neal  claimed  and  appropriated  the  manure 

V.   Reynolds   (Ga.  1894),  18   S.   E.  for  several   years.     Vilas   v.  McBride 

Rep.  530.  IN.  Y.  Sup.  Ct.),  17  N.  Y.    Sup  p. 

InOanuilty. — In  New  Tork,  where  the  171. 
highest  lawful  rate  is  six  per  cent,,  It  Is         S.  Egbert    v.  Peters,  35   Minn.  311. 

held  that  an  Instrument  bearing  eight  In  this  case,  theonly  evidence  was  thnt 

per  cent.,  or  which  two  per  cent,  was  of   the   debtor,  to   the  effect  that  the 

intended  by  the  parties  as  indemnity  to  creditors,  at  the  time  the  note  sued  on 

the  obligee  for  loss  of  interest  in  with-  was  given,  and  which  called   for  fioo 

drawing  deposits  from  a  savings  bank,  at  10  per  cent.,gave  him  but  $190,  and 

is  usurious,  if  the  time  for  which  Inter-  told  him  that  when  he  paid  the  note  he 

est  is  payable  extends  beyond  the  period  would   get  the  remaining  f[o.     It   was 

necessary  for  such  indemnity.     In  re  held  that  on  this  evidence  the  question 

Valentine's    Estate,   63   Hun   (N.  Y.)  of  usury  should   have   been   submitted 

633.  to  the  jury. 

%,  Campbell «.Shie!ds,eLet^(V&.)        In  the  recent  case  of  Borr  v.  Afri- 

517.  can  M.  E.  Church  (N.  J.  1887),  10  Atl. 

5.  White  v.  Wright,  3  B.  &  C.  273;  Rep.  387,  it  was  held  that  the  retention, 
10  E.  C.  L.  76;  Barnard  v.  Young,  17  by  the  lender's  agent,  of  the  money 
Ves.  44 ;  Leavitt  t>.  De  Launy,  4  N.  Y.  loaned,  for  sereral    month*  after   tbe 
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intent.*  But  this  means  no  more^than  that  the  parties  must 
be  shown  to  have  knowingly  agreed  upon  a  rate  of  interest 
greater  than  that  allowed  by  law.  It  is  not  necessaty  that  they, 
either  of  them,  actually  intended  to  violate,  or  knew  that  thej' 
were  violating  the  statute.  If  they  have  agreed  upon  a  rate 
which,  though  unknown  to  them,  exceeds  the  statutory  limit, 
their  contract  is,  notwithstanding  their  honesty  of  purpose,  usu- 
rious.* 

There  are  numerous  dicta,  and  some  decisions,  to  the  effect 
that  the  usurious  intent  must  be  mutual,  *.^.,  shared  by  both  lender 
and  borrower.'  On  the  other  hand,  recent  and  well-considered 
cases  have  repudiated  the  doctrine  that  the  borrower's  deliberate 


execution  and  delivery  of  the  note  and 
mortgage,  and  the  collection  of  Inter- 
eit  thereon  from  this  date,  constituted 

1.  U,  S.  Bank  *.  Waggener,  9  Pet. 
(U.  S.)  378;  Shoop  n.  Clark,  4  Abb. 
App.  Dec.  (N,  Y.)  235;  Matthews  v. 
Coe,  70  N.  Y.  139 ;  36  Am.  Rep.  583 ; 
Smith  V.  Beach,  3  Day  (Conn.)  a68 ; 
Howell  V.  Auten,  3  N.  J.  Eq.  44; 
Daniels  v.  Mowry,  1  R.  1.  151 ;  Gale  v. 
GrannU,  9  lod.  140;  McGill  -a.  Ware, 

5  III.  71 ;  Cooper  v.  Nock,  37  111.  301 ; 
Duncan  v.  Maryland,  etc.,  Inst.,  TO  Gill 

6  J.  (Md.)  J99;  Duvall  v.  Farmers' 
Bank,  7  Gill  &  J.  {Md.)  44;  Fay  v. 
Loveioy,  30  Wia.  407 ;  Grant  v.  Merrill, 
36  Wis,  390;  Doak  V.  Snapp,  i  Coldw. 
(Tenn.)  180;  Mitchell  v.  Napier,  33 
Tex.  110;  Gregorj-  v.  Bewlj,  9  Ark. 
33;  Jordan  v.  Mitchell,  1.;  Ark.  358; 
Ely  V.  M'CIung,  4  Port.  (Ala.)  138. 

What  GoiuUtntei  Intent.  —  It  ii  no 
defense  to  a  loan  at  legal  interest,  that 
the  lender  knew  the  borrower  obtained 
it  for  the  purpose  of  paying  ausurious 
debt  Mason  i>.  Searles,  56  Iowa  532; 
Trimble  v.  Thorson,  80  Iowa  146. 

After  a  loan  has  been  agreed  upon 
at  lawful  interest  and  the  securities 
executed,  a  refusal  by  the  lender  to  pay 
the  borrower  the  whole  amount  of  the 
loan,  and  his  retention  of  a  part  of  it  as 
a  bonus,  is  not  usury,  because  in  viola- 
tion of  the  contract.  Howell  V.  Auten, 
3  N.  J.  Eq,  44 ;  Auble  v.  Trimmer,  17 
N.  I.  Eq.  14*. 

Though  a  security  be  in  an  amount 
greater  than  the  debt,  yet  If  the  inten- 
tion of  the  creditor  is  clear  not  to  assert 
or  enforce  the  security  except  for  the 
sum  actuallT  parable,  there  is  no  usury. 
Bardweli  v.  Howe,  Clark  Ch.  (N. 
Y.)  181. 

A  verdict  finding  facts  amounting  to 
usury  iB  good,  though  it  does  not  find 


the  corrupt  agreement  in  technical 
words.  Gibson  v.  Friatoe,  i  Call  <Va.) 
63;  I  Am.  Dec. SOI. 

Where  a  loan  was  coupled  with  the 
sale  of  bonds  to  the  borrower  at  a  price 
claimed  to  be  excessive,  the  lender 
should  be  allowed  to  testify  that  he  be- 
lieved the  bonds  were  worth  the  ^recd 
price,  and  that  he  had  no  intention  of 
violating  the  usury  law.  More  v. 
Degoe,  33  Hun  (N.  Y.)  308. 

a.  Levy  V.  Gadsby,  3  Cranch  (U.  S.) 
180  ;  Maine  Bank  v.  Bults.  9  Mass.  5^; 
Bank  of  Salina  .^  Alvord.  31  N.  V. 
473 ;  Fielder  v.  Davln,  50  N.  Y.  437  ; 
Childers  v.  Dean,  4  Rand.  (Va.)  406; 
Reed  v.  Coale,  4  Ind.  383;  Drury  ». 
Wolfe  (111.  1890),  25  N.  E.  Rep.  616, 
affirming  34  111.  App.  33  ;  Keller  i'. 
Lewis,  4  W.  Va.  4s6. 

A  sum  added  to  a  note  as  a  considera- 
tion for  forbearance,  must  l>e  treated  as 
so  much  interest  agreed  upon,  thon^ 
the  parties  did  not  so  understand  it. 
Reed  v.  Helm,  15  Ind.  428. 

In  Burwell  t.  Burgwyn,  100  N.  Car. 
389,  the  court,  by  Smith,  C.  J,  said : 
"The  nature  and  terms  oCthe  Contract 
determine  its  character  and  purpose; 
and,  if  usurious  in  itself,  it  must  be  un- 
derstood to  have  been  ao  Intended  by 
the  parties,  and  they  cannot  be  heard 

Wataks  of  Law.— But  where  both  par- 
ties honestly  believed  that  the  stipulated 
rate  of  interest  was  recoverable  under 
the  law,  in  which  belief  they  were  mis- 
taken, it  was  held  that  the  note  was  not 
void  for  usury.  Thompson  «.  Jones,  i 
Stew,  (Ala.)  qj6. 

S.  Murray  v.  Harding,  3  W.  BI.  865; 
Omaha  Hotel  Co.  v.  Wade,  97  U.  S. 
13  ;  Smith  V.  Paton,  31  N.  Y.  66  ;  New 
England,  etc..  Security  Co.  v.  Sand- 
ford,  16  Neb.  689;  Hayward  ». 
Le  Baron,  4  Fla.  404  ;  Planters'  Bank  v. 
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assent  is  a  necessaty  ingredient,  and  hold  that  there  may  be  usury 

of  which  the  borrower  may  avail  himself,  though  he  was  ignorant 
of  it  at  the  time.  These  cases  refuse  to  furnish  the  usurer  with 
the  means  of  escape  from  the  law  by  permitting  him  to  show  that 
he  deceived  the  borrower  with  false  pretenses.* 

Snodp-ass.  4  How.  (Mlu.)  573 ;  Faj  v.  of  th«  case,  In  eveiy  UEitrlous  contract 

Lovejov,  10  Wis.  407.  there  must  exist  these  two  elements  of 

Nntttal  fittant. — Tjrler,  Uiurj,  p.  103,  knowingly  taking  or  receiving  a  greater 

0vct   the   rule  that,  "It  la  not  enough  rate  of  intereat  than  that  hitd  hv  etat- 

that  the  borower  Intended  to  make  a  ute,  and  of  doing  so  intentionallj.     It 

uBurious  agreement,  but  the  Intention  follows,  therefore,  that  when,  by  mis- 

to  take   the   usury  must  have  been  in  take  at  fact,  bj  error  in  calculation,  or 

foil  contemplation  of  the  pardefi,  not  of  by  inadvertence  in  insertion  of  date,  the 

one  partv,  but  of  both,  to  the  trans-  enect  of  an  engagement  tc 

action.    There  must  be  an  aggrtgatio  may  be  to  receive  a  greatei 

mtntium"  terest  than  the  statutory  n 

In  Price  k.  Campbell,  1  CaU  (Va.)  misUke,  error  or  Inadverte 
■10,  I  Am.  Dec.  535,  the  court  aays,  stamp  Che  taint  of  usury  on  such  en 
that  usury  "  preaupposes  the  consent  of  gagement,  nor  cause  to  tie  visited  upoi 
both  borrower  and  lender  to  this  effect;  one  who  did  not  knowingly  and  Inten' 
•nd  without  11  there  is  no  usurious  con-  ttonally  disregard  the  law  in  this  he- 
tract,  whatever  may  be  the  hopes,  half  the  highly  penal  consequences  of 
wishes,  or  expectations  of  cither  party."  an  usuriotts  offense.   In  the  light  of  the 

In   Smith  11.  Beach,  3  Day  (Conn.)  appellants' tea  tim  on*,  this  waa  a< 
168,  it  was  held  that  where  more  than  in  which  the  excessive  interest,  if 
legal   interest   was  reserved,  with  the  there  was,  found  its  way  Into  the  n 
knowledge  of  the  creditor,  but  unknown  of  Houston  by  inadvertence  in  the   in- 
to  the  debtor,   the   defense  of  usury  sertion  of  an   erroneous  date  of  — -"-- 
could  not  be  raised.  rlty."  The  instruction  was  held  e 

In    the    recent   case    of    Smyth    v.  ous,  and  the  judgment  reversed. 
Allen,  67  Miss.  146,  where  the  defense         In  Ntvi  Tork,  the  mutual  aaaent  0I 

of  usury  was  interposed  (n  an  action  on  both    parties  is   regarded  as  essential 

a  note,  the  trial  court  charged  the  jury  and  accordingly  I'  

that, "  No  express  contract  to  pay  usury  where  the  creditor  falsely  caused  the 

is  necessary   to   forfeit  all   interest;   if  debtor  to  believe  that  a  usurious  bonus 

the   efTect  is   that  one   realizes    more  deducted  from  the  amount  of  the  loan 

than  ten  per  cent,  per  annum,  the  law  was  to  pay  for  certain  expenses  claimed 

says  that  all  the  interest  charged  is  for-  to  have  been  incurred,  there  was  no 

felted  and  cannot  be   recovered."     In  usury  in  the  loan.     Morton  f.  Thurber, 

reviewing  this  Instruction   the  supreme  85    N.    Y.   550.     See   also   Aldrich   n. 

" "le  Reynolds.  1    Barb.  Ch.  {N.    Y.)    43; 

r-  Woodruff  p.  Hurson,  3)  Barb.  (N.Y.) 

>u]d  be  made  to  557  ;  Powell  v.  Jone»,44  Barb.  (N.  Y.) 

suffer  its  forfeitures  until  first  clearly  S^i  ;  Guggenhelmer  i>.  Geiszler,  81  N. 

shown  10  have  fallen  under  its  condem-  V.  393. 

nation.     Everything    must    be   proven         In  Madi&on  University  f.  White,  35 

which  is  necessary  to  constitute  the  of-  Hun    (N.   Y.)   490,  it  was   held    that 

fenseof  usury  beforesubjectingthesup-  where   the  borrower  received  the  full 

posed  offender  to  the  penalty  of  absolute  amount  of  the  loan,  the  fact  that,  with- 

forfelture  of  all  interest.  Now,  as  was  out  his  knowledge  or  consent,  a  third 

said  by   this  court  in  Planters'  Bank  v.  person  paid  the  leader  a  bonus  to  In- 

Snodgrass,  4   How.  (Miss.)  573, '  there  duce  him  to  make   the  loan,   did    not 

must     be    an    agreement    between    the  render  it  usurious. 

lender  and  the   borrower  of  money  by         1,  Wright  v.  Elliott,  I    Stew.  (Ala.) 

which    the  latter   knowingly  gives   or  .391;  Craig  ti.  Pleiss,  16  Pa.  St.  171. 
promises,  and    the   former   knowingly        Knowlvdc*  of  Botrorar  Xot  EasAntUL 

takesor  receives,  a  higherrate  of  inter-  — The  doctrine   that   there  can  be  no 

est  than  the  statute  allows,  and  with  an  usury  without  the  concurrence  of  both 

intention  to  violate  the  statute,'  in  order  borrower  and  lender,  was  repudiated  by 

to  constitute  usur/.  In  the  very  nature  the  supreme  court  of  Minntsota  in  the 
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recent  case  of  Lukens  v.  Hazlitt,  37  both  parties  must  be  co^izant  af  the 
Minn.  441.  The  facts  were  that  the  facts  constituting  the  usury,  and  have* 
plalntiif  had  given  a  usurious  note  to  common  purpose  of  evadlag  the  law." 
the  defendant  which  had  become  pay-  The  tacts  ot  that  case,  however,  were 
able,  and  the  defendant  pretended  that  that  the  lender  was  ignorant  of  bis 
he  would  not  consent  to  a  renewal,  agent's  act  in  taking  usury,  which  was 
but  referred  the  plaintiff  to  one  Kelly,  known  to  the  borrower. 
from  whom,  he  said,  he  thought  the  In  the  later  case  of  First  Nat. 
plaintiff  could  borrow  the  money  with  Bank  v.  Plankinton,  t-j  Wis.  177;  9 
which  to  pay  the  note.  The  plaintiff  Am.  Rep.  453,  the  court  denied  that 
accordingly  applied  to  Kelly,  and  bor-  tbe  language  quoted  above  was  in- 
rowed  from  him  a  sum  sufficient  to  tended  to  apply  as  well  to  the  borrower 
cover  the  amount  due  on  the  defend-  as  to  the  lender.  Dixon,  C.  J.,  speak- 
ant's  note,  giving  a  new  note  for  that  ing  for  the  court,  referring  to  the 
amount  to  Kelly  as  payee,  secured  by  former  case,  said :  "It  was  intended  to 
a  chattel  mortage.  With  this  money  assert  no  more  than  that  in  a  case  of 
hepaidoffthe  defendant's  note.  The  that  kind  both  parties  must  know  the 
fact  was,  as  the  jury  found,  that  Kelly  facts  and  intend  the  usury,  or  that  the 
was  acting  secretly  as  the  agent  of  the  lender  as  well  as  the  borrower  must 
defendant,  and  that  the  transaction  was  know  them  and  intend  it.  And  it  was 
merely  a  scheme  to  evade  the  appear-  not  intended  to  assert  the  opposite 
ance  of  receiving  a  renewal  note.  Tbe  proposition,  that  if  the  lender  knew 
plajntiff,  however,  had  no  suspicion  but  and  intended  usury,  but  the  borrower 
that  he  was  actually  borrowing  the  did  not,  tbe  usurious  nature  of  the 
money  from  Kelly.  In  an  action  to  transaction  would  not  be  established. 
recover  the  value  of  the  property  taken  No  such  proposition  as  this  was  in- 
by  virtue  of  tbe  chattel  mortgage,  on  votved  in  the  case,  or  could  have  been 
the  ground  that  the  new  note  was  mere-  adjudicated,  and  it  was  not  intended  to 
Ij  a  renewal  of,  and  tainted  with  the  be.  And  it  seems  to  us  that  it  would 
Usury  In,  the  original  note,  the  court  be  contrary  to  the  language,  spirit, 
held  that  the  fact  that  the  plaintiff  was  policy,  and  intent  of  all  our  usury  laws, 
not  a  party  to  the  arrangement  de-  and  to  the  construction  ther  have  uni- 
scribed,  did  not  prevent  him  from  formly  received,  were  it  to  be  held  that 
asserting  the  usury.  Mitchell,  J.,  I  n  such  proposition  is  In  all  cases  true,  or 
delivering  the  opinion,  said  :  "There  that  it  is  true  tn  a  case  like  the  present 
are  some  loose  statements  in  the  text-  It  Is  a  familiar  doctrine  or  rule  of  con- 
books,  and  perhaps  some  judicial  au-  stniction  with  respect  to  these  lawa, 
thority  to  the  effect,  that  to  render  a  supposed  to  be  enacted  to  protect  the 
contract  usurious  both  parties  must  be  weak  and  necessitous  from  being 
cognizant  of  the  fact  constltullngusury,  overreached  and  oppressed  br 
and  must  have  a  common  purpose  to  the  powerful  and  the  rich,  that  botn 
evade  the  law.  But  it  seems  to  us  that  parties  are  not  fariicefis  eriminis,  but 
it  would  be  contrary,  both  to  the  Ian-  only  the   lender   can    be   regarded  aa 

ELiage  and  policy  of  the  usury  law,  to  the  oppressor,  and  he  alone  Is  within 
old  any  such  doctrine,  as  thus  broadly  tbe  pale  ot  the  law.  All  the  penalties 
stated.  These  laws  are  enacted  to  pro-  of  the  law  are  enacted  against  him,  and 
tect  the  weak  and  necessitous  from  he  alone  can  be  guilty  of  a  violation  of 
oppression.  The  borrower  Is  not  far-  it.  From  the  advantages  of  his  posi- 
Hcefs  criminis  with  the  lender,  what-  tion  it  is  supposed  he  may  dictate  such 
ever  his  knowledge  or  intention  may  terms  and  conditions  as  be  chooses, 
be.  The  lender  alone  is  the  violator  of  while  the  borrower,  from  the  necessj- 
the  law,  and  against  him  alone,  are  its  ties  of  his,  is  bound  to  submit  to  his 
penalties  enacted.  It  would  be  indeed  demands.  Hence  the  borrower,  what- 
strange  if  the  only  party  who  could  ever  his  knowledge  or  intention  may- 
violate  the  law  had  intentionally  done  be,  is  always  regarded  as  innocent. 
so,  and  could  escape  its  penalty  be-  .  .  .  And  it  would  be  very  strange, 
cause  by  some  devise  or  deception  he  we  think,  in  view  of  this  settled  doc. 
had  so  decdved  Ihc  borrower  as  to  trine  and  policy  of  the  law,  it  clearly 
conceal  from  him  the  fact  that  he  was  appearing  that  the  only  party  who 
taking  usury."  could  commit  the  offense  had  in  fact 
In  Otto  V.  Durege,  14  Wis.  574,  Intended  to  commit  and  had  committed 
Dixon,  C.  J.,  made  use  of  the  expression  it,  were  it  to  be  held  that  he  was  inno- 
that,  "To  render  a  contract  usurious,  cent  and  had  Incurred  no  penalty. 
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Where  a  corrupt  agreement  for  usury  has  been  made,  it  is  not 
purged  by  the  fact  that  the  lender,  through  mistake,  actually  paid 
the  borrower  more  than  the  sum  expressed  in  the  contract.* 

IT.  UnniT  Statdtu  avb  Theie  CossTBUcnoir— 1.  8tatntor7 
Proriiioni. — The  existing  statutory  provisions  in  the  various  states 
relating  to  the  rate  of  interest,  and  the  consequences  of  usury,  are 
outlin^  and  summarized  below* 


blameleas,  and  wbo  could  not  commit         Ariioua. — HeretfaerelBDouiurjlaw. 
the  ofTense,  did  not  know  such  unlaw-     Parties  msy  K^ee  in  writing  for  the 


{dI  Intent,  or  the  fact  that  the  contract  pajment  ot  an;'  nte  of  Interest  what- 

was  usurious,  at  the  time  of  entering  ever  on  money   due  or  to  become  due. 

Into  it.     To  Illustrate,  we  might  sup-  and   the   judgment  on    such  contract 

pose  the  parties,  in   a    proper   case,  shall  bear  the  agreed  rate.     See  Ari- 

to  be  contracting  with  reference  to  the  lona  Rev.  Stat.  ( 18S7).  4  3163. 

laws  of  some  other  state  or  country,  Arkaiiiai.  —  "All    contracts    for    a 

which  are  taken  notice  of  as  facts,  and  greater  rate  of  Interest  than   ten   per 

that  the  borrower,  being  Ignorant  of  centum  per  annum  shall  be  void  as  to 

or  mistaken  as  to  the  true  and  lawful  principal  and  interest,  and  the  general 

rate  of   interest  fixed  and  allowed  by  assemblj   shall   prohibit   the  same  bj 

such  laws,  should  pay  or  agree  to  pej  law."     Ariamai  Const.,  art.  19.  I)  13. 

a  greater  rate,  and  one  which  was  un-  Alt  bonds,  bills,  notes  and  all  othercon- 

lawful  and  usurious  bv  those  laws,  be-  tracts  or  securities  whatever,  at  more 

lieving  it   to  be   lawful ;  and  that  the  than  ten  per  cent,  arc  declared  void, 

lender,  well  knowing  it  to  be  unlawful  Mansf.  Arkamai  Digest  [1884),  }  473J. 

and  usurious,  should  bai^ain  for  and  In  California,  there  ia  no  usur)'  law. 

accept  the  same ;  would  not  the  prom-  "  Parties  may  agree  in  writing  (or  the 

ise   or  obligation  of  the  borrower  be  payment  of  an^  rate  of  interest,  and  It 

usurious  and  void  in  the  hands  of  the  shall  t>e  allowed,  according  to  the  terms 

lender?    It  seems  to  us  very  clearly  it  of  the   agreement,  until   the  entry  of 

would ;  and   just  so   we  would  say   of  judgment."     California   Civil   Code 

any    other    fact    constituting    usury,  (1876),  ^  1918. 

known  to  the  lender  and  showing  his  Colorado.  —  "  Parties  to  any  bond, 
actiul  Btid  intended  violation  of  the  bill  or  promissory  note,  or  other  In- 
law, no  matter  whether  the  same  fact  strument  of  writing,  may  stipulate 
waa  known  to  the  borrower  at  the  time  therein  far  the  payment  of  a  greater  or 
or  not.  And  we  believe  there  is  higher  rate  of  interest  than  eight  per 
nothing  in  the  case  of  Otto  v.  Durege,  cent,  per  annum."  Mills  Anno.  Col- 
cither  in  the  point  decided  or  in  the  arorfa  Stat.  (1891),  f  S153. 
language  of  the  opinion,  in  conflict  Connectiijit. — 'tiie  legal  rate,  in  the 
with  this  view."  absence  of  agreement,  is  six  percent. 

1.  Cantey  i".  Blair,   i   Rich,  Eq.  (S.  360  days  may  be  computed  as  a  year. 

Car.)  41.  ■' Interest  a"  "      '     '-       -  --* 

3.  y4/a«aina.— In  (hiBStatethemaxi-  a  year,  and  ,  , 
mum  rate  of  interest  is  eight  percent,  in  civil  actions  including  actions  to  re- 
Usurious  contracts  cannot  be  enforced,  cover  money  loaned  at  a  greater  rate  as 
except  as  to  the  principal,  "  and  if  any  damages  for  the  detention  of  money 
interest  has  been  paid,  the  same  must  be  after  it  becomes  payable."  NolMrrower 
deducted  from  the  principal,  and  judg-  shall  be  permitted  to  set  off  or  recover 
ment  rendered  for  the  balance  only."  back  any  sum  paid  as  interest,  dis- 
If  usury  be  proved,  the  defendant  Is  count,  or  damages,  in  excess  of  six  per 
entitled  to  full  costs.  See  Alabama  cent  Coniiei-/i'r;H^  Gen.  Stat.  (i8S8),}4 
Civil  Code  (1886),  t,!)  1750,  1754,  2839.  3941,  *Hi.  3943- 

It  is  held   that  the  provisions  of  the  Under  a  statute  allowing  a  certain 

statute  are  not   applicable  to  an  action  rate  of  interest  to  be  contracted  for  "la 

to  recover   specific  property  in  which  writing,"  a  note,  the  principal  of  which 

the  usurious  contract  is  material  only  includes    interest    computed    at   such 

M  evidence  of  title.    Bradford  v.  Dan-  rate,  but  not  designated  In  the  note  as 
37  C.  of  L.— S9                        929 
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interest,  does  not  constitute  an  agree-  gage  does  not  pass  title;  but  to  the  ex- 
men  t  in  writing  for  such  rate  of  in-  tent  that  usury  affects  the  debt,  the 
terest,  and  is  not  within  the  protection  mortg;age  securitj'  Is  also  impaired  and 
of  the  statute.  Rosenbluth  v.  Dunn,  can  be  enforced  only  as  to  the  residue. 
41  Conn.  619.  Hodge  v.  Brown.  81  Ga.  276. 

In  Dfla-ware,  if  any  person  directly  But   an    absolute   deed,  though    in- 

or  indirectly  takes  more  than    at    the  tended   as   an   equitable   mortgage,   is 

'    ■                 "                        he  shall  utterly  void  under  the  statute,  and  can- 
be  treated   as   a   mortgage.     Mc- 


forfeit  and  pay  to  i 
sue  for  the  same,  a  sum  equal  to  the 
money  lent — one-half  for  the  use  of 
the  person  so  suing,  the  other  half  for 
the  use  of  the  state.  Delaware  Rev. 
Code  (1874),  ch.  63.  4  I. 

District  of  Co/Hmfi/ff.— Here  parties     void 
may  agree  in  writing  for  ten  per  cent,     the  a 
Usury  forfeits  all  interest,  but  does  not     cent, 
affect  the  debt.     Alt  payments  of  inter-     3oq. 
est  under  a  usurious  contract  may  be 
recuvered  back  by  suit  within  one  year 
from  the  lime  of   payment.     District 
of  Columbia  Rev.  Stat..  >,(,  713-716. 

The  defendant  in  a  suit  to  recover  a 
debt  upon  which  he  had  paid  usurious 
interest  more  than  a  year  before  the 
suit,  is  not  entitled  to  have  such  pay- 
ments deducted  from  the  debt,  either 
under  the  statute  or  at  common  law. 
Carter  v.  Carusi,  112  U.  S.  478.  See 
also  Klelndienst  v.  Johnson,  7  Mackcy 


per  cent,,  but  "  It  shall  not  be  1 
loan  or  to  borrow  money,  etc., 
beyond  those  now  allowed  b' 
McCIellan's  Florida  Dig.  (iS 
113,  «  1,  2. 

Georgia.— Tht    legal   rate   is  sev 
per  cent.,  and  any  higher  rate  must 
specified  in  writing,  but  in  no  event 
exceed   eight   per  cent.     Any   pei 
taking  or  agreeing  to  take 
eight  per  cent,  forfeits  the  e 


Clark,  80  Ga.  413. 

Under  the  Georgia  Act  of  Feb.  24th, 
1875,  a  parol  contract  for  twelve  per 
cent,  interest,  secured  by  an  absolute 
deed  of  land,  does  not  render  the  deed 
the  debtor  must  offer  to  pay 
uie  amount  actually  due  with  seven  per 
cent,  interest.  Evans  v.  Dial,  88  Ga. 
309. 

Idaho. —  The  legal  rate  is  ten  per 
cent.  Parties  may  agree  in  writing  for 
any  rate  not  to  exceed  one  and  one 
half  per  cent,  per  month.  Compound 
interest  is  not  allowed,  but  a  debtor 
may  agree  in  writing  to  pay  Intereit 
upon  interest  overdue  at  the  date  of 
such  agreement.  Usury  works  a  forfeit- 
ure at  the  rate  of  ten  per  cent,  per  an- 
num upon  the  amount  of  the  contract, 
in  favor  of  the  school  funds.   The  cred- 

Bona  fide  indorsees  of  negotiable  paper 

is  eight    are  protected.      See  Idaho  Rev.  Stat 

sury  to      (1887),  ify  1264,  1265,  1266. 

St  rates         Illinois. — The  parties  may   agree  In 

law."     writing  for  eight  per  cent.  The  penalty 

li),  ch.     foruaury  is  tbeforfeitureof  all  interest. 

Twelve  months  of  thirty  days  each  may 

be  treated   as  a  year.     No  corporation 

shall  hereafter  interpose  the  defense  of 

usury   in    any    action.     All    contracts 

providitig  for  a  greater  rate  than  eight 

than     per  cent,  as  penalty  for  non-payment 

Starr  &  C, 


to  property  made  as  a  part  of  an  usu- 
rious contract  or  to  evade  the  laws 
gainst  usury,  are  void.  See  Georgia 
Code  (J8S2),  ii  2050,  2057(b),  J057<c), 
aos7(fJ. 

It   is  held   that  where  the 
sued  on  calls  for  more  than  1 
cent.,   but  the   plaintiff  fails 
what    rate    of  interest   was 
taken,  no  interest  whatever  c 
covered,  and  payments  of  interest  must 
be  applied  on  the  principal.     Lilly  v. 
De  Lapcriere,  76  Ga.  348;  Crane  v. 
Goodwin,  77  Ga.  362, 

Hortsaxei.— Though  the  statute  de- 
clares all  ''  titles "  void  for  usurv,  a 
mortgage  to  secure  a  usurious  debt  is 
not  absolutely   void,   because 


An  agreement  to  pay  two  per  cent 
damages  for  non-payment  of  a  note 
within  three  days  after  maturitv  is 
within  the  statute.  McNail  v.  We'lch, 
16  111.  App.  482. 

Agreement  BuentUl  to  Forfeltiire. — 

even  per     In  order  to  work  a  forfeiture  under  the 
to   show     statute,    there    must    have    been    an 
actually    agreement  for  usury.     A  payment  of 
in  be  re-     excessive  interest  without  any  agree- 
ment therefor   will  simply  tie  applied 
on  the  principal.    Hawke  v.  Snydaker, 
86  111.  197. 

In  Indiana,  the  partiea  may  agree 
in  writing  for  eight  per  cent.  Usury 
works  a  forfeiture  of  the  excess  re- 
served beyond  six  per  cent.  Indiana 
Rev.  Stat  (iSSS),  44  5198.  5101. 


980 
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a  forfeiture  In  favor  of  the  school  fund, 
At  the  rate  of  ten  per  cent,  per  ttnnum. 
The  assignee  in  good  faith  of  nay  usu- 
rious contract  maj  recover  from  the 
usurer  the  full  amount  paid  by  bim  for 
the  BSHignment.  McClain's  /oTve  An- 
not.  Code  (1888),  44  3*53.  3"S7. 

ForTeltnie  to  Mhool  Piind.— The  court 
in  en  action  on  the  contract  may  de- 
termine the  amount  of  the  forfeiture  in 
favor  of  the  schoo]  fund.  Seekel  v. 
Norman,  71  Iowa  264. 

The  right  of  forfeiture  to  the  state 
cannot  be  affected  by  any  settlement  or 
stipulation  between  the  parties  pending 
a  suit  on  the  debt.  Reynolds  v.  Bab- 
cock,  60  Iowa  389, 

Where  part  payments  have  been 
made  upon  a  usurious  debt,  in  render- 
ing judgment  in  favor  of  the  school 
fund,  interest  should  be  computed  upon 
the  unpaid  balance  of  the  debt.  Shel- 
don r.  Mickel.  40  Iowa  19;  Lombard 
V.  Gregory,  81  Iowa  569. 

OantTBOt  HMBaaaxy, — T  h  e  statutory 
forfeiture  Is  incurred  oniy  where  un- 
lawful interest  has  been  received  in 
pursuance  of  the  con  tract  of  loan.  Sex- 
ton V.  Murdock,  36  Iowa  516. 

Kansat. — Here  parties  may  ^ree  In 
writing  for  ten  percent.  Usurj'  forfeits 
the  excess  over  that  rate,  and  also  a 
sum  of  money,  to  be  deducted  from  the 
amount  due  for  principal  and  lawful 
interest,  equal  to  the  amount  of  interest 
contracted  for  in  excess  of  ten  percent. 
Bona  fide  indorsees  of  negotiable  pa- 
per hefore  maluritv  are  orotected. 
Kansas  Gen.  Stat.  (iSSg),  1,1,  ^498,  3499. 

In  Kentucky,  all  contracts  and  assur- 
ances, made  directly  or  Indirectly,  for 
the  loan  or  forbearance  of  money,  or 
other  thing  of  value,  at  a  greater  rate 
than  sii  per  cent,  are  void  as  to  the  ex- 
cess. Such  excess  may  be  recovered 
from  the  lender  or  forbearer,  although 
the  payment  thereof  was  made  to  his 
assignee.  Kentucky  Gen.  Stat.  (iSSS), 
ch.  60.  Ijl,  1-4.  Usury  paid  must  be  sued 
for  within  a  year  after  payment.  Kett- 
lueky  Gen.  Stat.,  ch.  71,  art.  3,  }  4. 

Where  the  defendant  paid  a  Judgment 
on  a  usurious  debt,  and  eighteen  months 
later  appealed  and  obtained  a  reversal. 
It  was  held  that  the  statute  did  not  be- 
gin to  run  against  his  right  to  recover 
back  until  the  reversal  of  the  judgment. 
Kendall  •v.  Crouch,  88  Ky.  199. 

It  is  held  that  the  statute  does  not 
bar  a  debtor  from  setting  up  usury  as  a 
defeiue  when  sued  on  the  debt,  and  re- 


covering an  afHrmative  judgment  for 
the  amount  of  payments  of  interest  in 
excess  of  the  principal  and  legal  in- 
terest. Rudd  I'.  Ander«.n  (Ky.  1890), 
14  S.  W.  Rep.  340. 

In  LoHitiaaa,  the  parties  may  agree 
in  writing  for  eight  per  cent.  If  any 
person  pays  more,  he  may  sue  for  It 
within  a  year  from  the  time  of  pay- 
ment. Interest  upon  interest  cannot 
be  recovered,  unless  it  be  added  to  the 
principal  and  by  another  contract  made 
a  new  debt,  lia  stipulation  to  that  ef- 
fect in  the  original  contract  is  valid. 
Loaisiana  Rev.  Civ.  Code  (l88j),  art*. 
^i.l.  '939- 

A  negotiable  promissory  note  includ- 
ing more  than  eight  per  cent,  interest 
or  discount,  is  enforcible,  but  it  shall 
not  bear  more  than  eight  per  cent,  after 
maturity.  I^ouiiiana  Rev.  Civ.  Code, 
{188J),  art.  2934. 

Under  this  statute,  one  who  dis- 
counts a  note  for  the  maker  at  a  dis- 
count of  nine  per  cent,  is  entitled  to  re- 
cover the  whole  amount  of  the  note, 
where  by  its  terms  it  bears  only  eight 
per  cent.  Interest  after  maturity.  Mu- 
tual Nat.  Bank  v.  Regan,  40  La. 
Ann.  17. 

In  Maine,  the  only  provision  in  re- 
gard to  interest  seems  to  be  the  follow- 
ing :  "  In  the  absence  of  an  agreement 
in  writing,  the  legal  rate  of  interest  is 
six  per  cent,  a  year."  Maine  Rev.  Stat. 
(.883),ch.4S,ii. 

In  Maryland,  interest  may  be 
charged  or  deducted  at  the  rate  of  six 
per  centum  per  annum,  and  the  same 
may  be  calculated  according  to  the 
standard  laid  down  in  Rowlett's  Tables. 
Usury  forfeits  the  excess  above  l^al 
interest.  After  the  debt  hai  been  paid, 
the  debtor  has  no  cause  of  action  on  ac- 
count of  the  usury.  Innocent  purchas- 
ers of  negotiable  paper  are  protected. 
Maryland  Pub.  Gen.  Laws  ( Rev.  1888), 
art  49,  45  1-6. 

The  word  payment,  as  used  in  the 
statute  denying  the  right  to  recover 
back  usury  paid,  means  an  actual  bona 
fide  payment,  and  not  merely  a  new  se- 
curity without  any  change  in  the  debt. 
Border  State,  etc.,  Bldg.  Assoc,  v. 
Hayes,  61  Md.  597;  Border  State,  etc., 
Bldg,  Assoc.  V.  Hilleary.  68  Md.  sa. 

In  MassachKselta.  the  legal  rate,  In 
the  absence  of  agreement,  is  six  per 
cent.,  "but  it  shall  be  lawful  to  pay,  re- 

terest  or  of  discount,"  if  contracted  for 
In  writing.  Bonds  of  corporations 
must  not  bear  interest  at  a  greater  rale 
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than   seven   per   cent.     Massachaielli  In  Montana,  the  legal  rate  fs  ten  per 

Pub.  Stat.  (iS8z],  ch.  77,4  3.  cent.,  but  parties  maj'  agree  \n  writing 

By  a  recent  act,  it  is  provided  that  all  for  the  payment  of  any  ei'eater  rate, 

loans  for  lei=s  than  |i,ooo  shall  be  dis-  Montana  Comp.  Stat.  (iSSS),  44  1336- 

chargeabte  upon  the  pay  merit  of  princi-  I3^S. 

pal  with  interest  at  eighteen  percent.  In  Nebraska,  ten  per  cent,  may  be 

All  payments  made  in  excess  o(  that  contracted  for.     Usury  doe*  not  render 

rate  shall  be  applied  on  the  principal,  the  contract  void,  but  forfeits  all  inter- 

ActofMaylld,  1S8S.   (Supp.to  .^ajm-  est,  and  entitles  the  defendant  to  costs. 

chaselts  Pub,  Stat.,  ch.  388,  },i.)  If  the  interest  has  been  paid,  It  must  be 

In  Michigan,  the  parties  may  agree  deducted    Trom   the  principal.     "  The 

in  writing  for  ten  per  cent.     Contracts  acta  and  dealings  of  an  agent  In  loan- 

for  usurious  interest  are  not  void,  but  ing  money  shall  bind  the  principal, and 

the  excess  cannot  be  recovered.     Inno-  in  all  cases  where  there  is  illegal  In- 

cent   purchasers   of   negotiable   paper  terest  by  the  transaction  of  the  agent, 

are  protected.   Howell's  Michigan  An-  the  principal  will  be  held  thereby  as  i( 

not.  Slat.  {1881),  4i  1594-1596.  he  had  donethesamein  person,   where 

The  language  of  the  statute  be  I  ng  the  same  person  acts  as  agent  for  the 

that  usury  does  not  avoid  the  contract,  borrower,    who    obtains    the    money 

but  that  "  In  an  action  on  the  contract"  from  the  lender,  he  shall  be  deemed  to 

the  amouut  of  usury  shall  be  excluded,  be  the  agent  of  the  loaner  also."     Ne- 

It    is    held   that  the  question  of  usury  brasha  Consol.  Stat.    (1891),   ^%    20I1- 

may  be  raised  in  an  action  of  replevin  1015. 

for  goods  seized  by  a  creditor  under  a  In  Nevada,  the  legal  rate  fa  ten  per 

chattel   mortgage   given  to  secure   an  cent.,  but  parties  may  agree  in  writing 

existing  usuiToua  debt.     Gardner   v.  for  any  greater  rate.  A'cva.f a  Gen .  Stat. 

Matteson,  38  Mich.  300.  (1885),  %%  4900-4904. 

Minnesota. — Here   the    parties   may  In  A'm' //afflj^jAiVe,  the  legal  rate  is 

agree  in  writing  for  ten  per  cent.     In-  six  per  cent.,  and  If  any  person  receiret 

terest  cannot   be   compounded  except  more,  he  shall  forfeit  three  times  the 

by  agreement  after  due.  An  agreement  sum   so  received    in  excess  of  six  per 

for  a  greater  rate  of  interest  after  ma-  cent  to  the  person  aggrieved,  who  will 

turity  than  before  works  a  forfeiture  of  sue  therefor.    Usury  does  not  invalidate 

the  entire  interest.   Usurious  contracts  the  contract,  but  the  amount  actually 

and  securities  are  absolutely   void,  but  due  may   be   recovered,   with   six  per 

innocent     purchasers    of     negotiable  cent.,  alter  deducting  as  payments  any 

paper  are  protected.     A    debtor   may  excess  of  interest   received.    New 

sue  to  have  a  usurious  contract  can-  ffom/jAiVe  Pub.  Stat.  (1891),  ch.  3i}3, 

celed.     Interest  may  be  computed  ac-  In   New   Jersey,   the  highest  legal 

cording  to   Rowlett's  Tables.     Kelly's  rale  is  six  per  cent     New  Jersey  Act 

Minnesota  Stat  (1891),  jj  2089,  1091.  of  March  27th,  1874,  as  amended  by  act 

In    Mississippi,    the    parties     may  of  Feb.  26th.  1S7S. 

agree  in  writing  for  ten  per  cent.     An  Usury  forfeits  all  interest  and  costs 

agreement  for  more  works  a  forfeiture  of  suit,  and  if  any  premium  or  Illegal 

of  all  interest.     Miisiuif pi 'B.ey.CoAe  interest  has  been  paid,  such  payment 

(1880),  4  1141.  must  be  deducted  from  the  principal. 

It   is   held  that  where  usurious  in-  All  usurious  contracts  made  in  Moa- 

terest  has  been  paid  under  a  contract  mouth  County  are  utterly  void.     Nev 

fully  executed,  only  the   excess   over  Jersey  Revision  C1877),  pp.  519,  S*0- 

ten   per  cent  can  be  recovered   back.  In   New   Mexico,   the    parties   may 

Dickerson  v.  Thomas,  67  Miss.  777.  ^^^^  '"  witing  for  twelve  per  cent 

In  Missonri,  the  parties  may  agree  To  charge  or  receive  more  is  a  misde- 
in  writing  for  eight  per  cent.  Usury  meanor,  punishable  by  fine,  and  also 
forfeits  all  interest.  Interest  may  be  by  forfeiture  to  the  debtor  of  double 
compounded  annually,  by  agreement  the  amount  collected  or  received,  If 
tn  writing,  .Afiuimri  Rev.  Stat  (1S89}.  sued  for  within  three  years.  New  Me*- 
M  S97*-5977>  as  amended  by  Act  of  iVo  Comp.  Laws  (1884), {{  1736-1739. 
April  23d,  1891,  reducingthe  rate  from  In  New  Yorh,  the  highest  legal  rate 
ten  to  eight  per  cent.  Proof  of  usury  is  six  per  cent.  Usury  renders  the  coo- 
renders  void  all  mortgages  and  pledges  tract  void.  A  party  paying  usury  may 
of  personal  property,  and  all  liens  sue  to  recover  it  within  one  year  from 
whatsoever  Ihereon.  Missouri  Act  of  the  time  of  payment  A  borrower  is 
April  aiat,  1&91  (Laws  1891,  p.  i;o).  entitled  to  be  relieved  from  contract, 
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irithin  the  meaning  of  a 

The  u«e  statute  declaring  such  BsaEunncei  y<M. 

of  Rowlctt'H  Tables  U  allowed.     "No  Shober   v.   Hauser,  4  Dev.   &  B.  (N. 

corporation   shall   hereafter    interpose  Car)  91. 

the  defense  of   usury  In  any   action."  In   JVorli  Dakota,  the  legal    rate  li 

Ntv  Tork  Rev.  Stat,  (8th  ed.),  vol.  4,  seven  per  cent.,  but  parties  may  agree 

pp.  I_iiii-3SI5.     In  the  by-laws  of  188a,  in  writing  for  twelve  per  cent.     Usury 

ch.  337,  it  is   provided   that   advances  renders  all  contracts  void  ab  initio,  ex- 

payable  on  demand  to  an  amount  not  cept  as  to  negotiable  paper  inthehanda 

less  than  (5,000,  on  warehouse  receipts,  of  a  bona  ^de  purchaser  for  value  before 

bills   of    lading,   certificates  of   stock,  maturity.     In  all  written  contracts  for 

certificates   of   deposit,  bills   of   ex-  the  loan  of  money,  the  exact  amount 

change,  bonds,  or  other  negotiable  in-  agreed  upon  to  be  received  for  the  use, 

Etraments   pledged    as    security,   may  by  the  borrower,  shall   be  stated,  aiid, 

Itfar  any  rate  of  interest  agreed  on  in  separately  therefrom,  the  rate  per  cent, 

writing.     Under  this  act  it  is  held  that  thereon  of  interest  contracted  to  be 

a  loan  of  certificates  of  slock  In  the  charged ;  and  if  in  any  contract,  either 

hands  of   third   persons   as   trustees  verbal  or   written,   for   the    loan   of 

comes   within    the    protection   of   the  money,   the  borrower   receives   a   less 

act,  since  the  poiaesaion  of  the  certiti-  sum  than  the  principal   sum  so  agreed 

cates  by  the  truatees  does   not   affect  upon  and  contracted   to  be  loaned  to 

their    negoilabiUtr.    Frost  v.   Stokes,  and  received  by  the  borrower,  the  said 

5.1;  N.  Y.  Super.  Ct.  76.  contract  shall  be  deemed  to  be  usuri- 

Baak  Aot. — By  Neai  Tork  Laws  ous,  except  as  otherwise  herein  pro- 
(1881),  ch.  4og,  4  68,  it  I*  provided  in  vided.  It  is  then  provided  that  anj 
substance  that  every  banking  assocla-  broker,  loan  agent,  or  other  person  may 
tion  and  every  private  and  Individual  receive  a  compensation  for  obtaining  a 
l>anker  doing  business  in  Netu  York,  loan,  or  forbearance,  where  such  corn- 
may  charge  six  per  cent,  interest;  and  pensation,  added  to  the  interest  ex - 
that  If  they  knowingly  charge  a  greater  pres8ed,does  not  exceed  twelve  percent, 
rale,  the  entire  interest  shall  be  forfeited,  per  annum.  If  such  compensation  and 
and,  If  it  has  been  paid,  double  the  interest  exceed  that  rate,  the  whole 
■mount  may  be  recovered  "  from  the  contract  is  usurious  and  void.  North 
association  or  private  or  individual  Dakota  Laws  (1890),  ch.  184. 
banker  receiving  the  same."  By  ^  69,  OompenaaUott  Added  to  Intaraat. — 
it  Is  declared  that  the  true  intent  and  Where  a  loan  was  made  without  the 
meaning  of  the  preceding  section  is  to  assistance  of  an  agent,  the  borrower 
place  and  continue  such  banking  con-  received  from  the  lender  (500,  and  gave 
cerns  on  an  equality  with  national  tianks  his  note  for  $575.  payable  in  five  years 
In  the  particulars  referred  to.  with   interest  at  seven  per  cent.    The 

It  is  held  that  a  partnership  engaged  I75  was  by  agreement  retained  bj'  the 

In  the  business  of  banking  is  within  the  lender  as  a  bonus  for  making  the  loan. 

meaning  of  this  act,  and  exempt  from  The  defense  of  usury  being  set  up  in  an 

the   general   usury    law.      Perkins    v.  action  on  the  note,  the  court  held  that 

Smith,   116   N.   Y.  441,   affirming  41  although  the  bonus  added  to  the  seven 

Hun  (N.  Y-e)  47.  per  cent,  rate  of  interest  would  not  ex- 

\a  North  Carolina, the  legal  rate  is  ceed  twelve  percent,  per  annum  for  the 

six  per  cent.,  but  parties  may  agree  in  five  years,   yet   the   lender   could  not 

writing  under  signature,  for  as  high  as  avail  himself  of  the  statutory  provision 

eight  percent.  Usury  forfeits  the  entire  in  regard  to  adding  the  compensation 

interest,  and   the  debtor   may  recover  and  interest.     Vermont  L.  Sc  T.  Co.  v. 

back,  vrithin  two  years  from  the   time  Whithed,  3  N.  Dak.  8j. 

the  usurious  transaction  occurred,  twice  By  a  later  act,  usury  Is  defined  as  "  the 

the   amount  of  interest  paid.     Nortk  taking,  receiving  or   accepting "  of  a 

Carolina  Code,  (1883),  1)1,  3835,  3836.  greater   rate  of  interest  than   allowed 

Bunttliut  of  Stattite. — The  expression  by  lew.     It  Is   made   a   misdemeanor, 

"  from  the  time  the  usurious  transaction  punishable  by  fine  or  Imprisonment,  or 

occurred,"  has    reference   to   the   time  both,  for  any  person,  company,  or  cor- 

when  the  usurr  was   paid.     Fritchard  poratlon  to  take,  receive,  or  accept  us- 

'.  MeeUns.  9S  N.  Car.  344.  ury   or  to  sell  or  assign  any  usurious 

■ —An  absolute   deed   of  contractwithout  first  notifying  the  pur- 
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In    Okio,  the   parttea  xnij   agree  fn  cent.,  Tnade  eight  months  sfter  matU' 

writing  for  eight  per  cent.     The  pa^-  rity  in  consideration  of  an  extension  of 

mentB  of  usurious  interest  niay  he  Ae-  time,  to  pay  ten  per  cent,  interest  Irom 

ducted  from  the   principal.     Bona  fide  matuHtjF,    is  valid,    under    the    atatute. 

indoraees  of    negotiable   paper   beiore  Utiey  t.,  Cavender,  31  S.  Car.  382. 
maturity  are  protected.  Obh'Rev.  Stat.        SonDle  BMOverr— It  is  held  that  the 

(Smith '&B.  1890J,  f$  3179-3183.  borrower  can  recover,  under  the  statute, 

In  Oregon,  the  highest  legal  rate  is  double  the  amount  of"  the  excess  on\j, 

ten  per  cent.    Usury  works  a  forfeiture  not  double  the  whole  amount  of  inter- 

of  the  entire  debt  to  the  school  fund,  est  paid.     Hardin  v.  Trimmier,  30  S. 

and  judgment  may  he  rendered  there-  Car.  301. 

for  against  the   defendant  without  in-         In  Sonth  Dakota,  the  territorial  law 

teresi,  and  against  the  plaintiff  for  costs,  is  still  in  force.     The  highest  legal  rate 

The  Joita^^?  assignee  of  any  usurious  is  twelve  percent.     Usury  for^its  all 

contract  without   notice   of    the  usury,  interest,  but   does   not  affect   the   debt, 

may   recover  against   his   aaaignor  or  Payments  of  usury  may  be  recovered 

against  the  usurer  the  full  amount  paid  back.  One  year's  interest  may  be  taken 

by    him.     Agreements   for  payment  of  in  advance.  ZJuiotoComp.  Laws  (1887), 

(axes  on  the  debt,  credit,  or  mortgage  5^  3715-3725- 

are  valid.     Hill's  Oregon  Annot.  Laws         By   a   later  act,  it  is   declared  that, 

(i8ga),  Ijl)  3587-3594.  "  Every  person  who  directly  or  indirect- 

Forfftitora  to  Sobool  Fnud. — It  is  held  ly  receives  any   interest,   discount,  or 

that  the  state  is  not  authorized  to  inter-  con  side  rntion  upon  the  loan  or  forbear- 

vene  in  a  suit  on  the  debt,  for  the  pur-  ance  of  any  money,  goods,  or  things  In 

pose  of  having  the  same  forfeited  to  the  action,  greater  than  is  allowed  bylaw, 

echool   fund   on  the  ground  of  usury,  is  guilty   of  a  misdemeanor."      Somtk 

iloUaday  v.  Holladay,  13  Oregon  523.  Dakota  Laws  (1889),  ch.  133. 

In  Pennsylvania,  the   highest  legal       KftUoiMl  BMlka. — The  penal  provisions 

rate  is  six  per  cent     Usury  forfeits  the  of  this   act   are  held  applicable  t 

eKCESs    merely.     If    the   debt  and  ex-  ■^---'    ■- -   '-        '"---  ^'    ' 

cessive   interest   have   been    paid,  the 
borrower  may  sue  to  recover  back  the 

excess  within  six  months  of  the  time  of  '  In  Tenaesiee,  the  highest  legal  rate  is 

payment,     .^onayft/e  purchasersof  ne-  six    per  cent.,   and  every  excess    over 

gotiable  paper  are   protected.     Bright,  that  rate  is  usury.     A  defendant  may 

Purd.  Pennsylvania  Dig.,  vol.  i,  p.  926-  avoid  the  excess  over  legal  Interest  by 

In  Rkode  Island,  there  is  no  usury  a    plea    setting    forth   the   amount   of 

law.    The  interest,  in  the   absence  of  usury.     Payments  of  usury  may  be  re- 

an  agreement,  is  six  per  cent.     Rkode  covered  back  by  the  debtor  or  hisrepre- 

Island  Pub.  Stat.  (1SS3J,  ch.  141,  sentatives,  or  they  may  be  subjected  by 

In   Sentk  Carolina,  the   legal  rate  is  any  judgment  creditor  of  such  party  to 

seven  per  cent.,  but  parties  may  agree  the  satisfaction  of  his  debt.     Tmnesstt 

in  writing  for  ten  per  cent.     Usury  for-  Code  (1884),  ch.  17. 
feits  all  interest  and   costs  of  suit,  and        Chartaiwl    Banks,— rmaejJM   Pub. 

where  the  illegal  interest  has  been  paid.  Acts.  [i859-6o),  ch.  119,  entitled,  "An 

the   debtor   may   recover   double   the  Act  to  Encourage  the  Use*of   Private 

amount  paid,  either  by  separate  suit  or  Capital,"  and  which  provides  that,  "Alt 

by  counterclaim  in   an  action  on  the  persons,  partnerships,  and  associations 

debt.     Souik    Carolina   Acts  of   18S2,  of    persons    paying    taxes   for   use  of 

p.  36.  money  as  money  dealers,"  shall  be  al- 

DtBOirantlaK. — Under   this   statute,  lowed  to  receive  deposits,  issue  drafts, 

where  a  note  drawing  ten  per  cent,  per  make  discounts,  etc.,  but  shall  not  lie 

annum  is  discounted  by  a  bank  at  ten  allowed  to  take  more  than  lawful  inter- 

per  cent,  on  the   principal  and  Interest  est   on   discounts,  under   a   prescribed 

not   yet  due,  the  excessive  charge  of  penalty,  does  not   apply  to   chartered 

discount  (three  per  cent.)  on  the  inter-  banks.  State  ti.  Lookout  Bank,  89  Tenn. 

eat.  is  usury.     It  is  not  necessary  [hat  378. 

the  taking  of  excessive  interest  should         In   Texas,  the  parties  may  agree  in 

be  wlllfuily  or  knowingly  corrupt.   Car-  writing   for   twelve    per   cent.     Usury 

olina  Sav.Bank  f .  Parrott,  30S.  Car.6i.  avoids  all  interest,  but  does  not  affect 

Agr**m«nt  In  Tiltlas. — An  agree-  tile  debt.     The  defense  of  usury  must 

ment   in   writing  between   the   maker  be   specially  pleaded   and    verified, 

and  payee  of  a  note  bearing  seven  per  Saylea  Texas  StU..,  arts,  2973-1981. 
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S.  Btstatory  Conitmction — a.  In  General. — The  word  "  void," 
in  statutes  relating  to  u:;urious  contracts,  is  ordinarily  used  in  the 
sense  of  voidable  at  the  option  of  the  debtor.* 

Usury  statutes  are  not  to  be  regarded  as  impairing  the  validity 
of  the  principal  debt,  unless  such  intention  is  expressed.  The  in- 
terest alone  is  deemed  forfeited.* 

The  true  construction  of  stat.utes  regulating  interest  upon  the 
loan  or  forbearance  of  money,  goods,  or  things  in  action,  is  that  no 
greater  rate  of  compensation  than  that  prescribed  shall  be  taken 
upon  a  loan  or  forbearance  of  money,  directly  or  indirectly,  by  way  of 
loan  of  property  or  in  any  other  manner,  no  matter  how  di^uised.* 

k  Effect  of  Constitutional  Provisions.— In  some  of  the 

In  Utak,  there  is  tio  usury  law.  The  In  Wisconsin,  the  legal  rate  »  leven 
lawful  rate,  In  the  absence  of  an  agree-  per  cent.,  but  parties  nay  agree  In 
ment,  I<  ten  per  cent.  Ulah  Coinp.  writing  for  ten  per  cent:  Interest  can- 
Laws  (i88S),  4  JI19.  not  be  compounded,  unless  agreed  on 

In    V'ermoHt,  the  highest  legal  rate  in  writing.     Usury  forfeits  all  interest, 

is  six  per  cent.   Overdue  installments  of  but  does  not  afTect  the  debt.     No  cor- 

interest  bear   interest    from  maturity,  poration  shall  interpose  the  defense  of 

PajTnents    of    eicesg   over   lawful   rate  usury.      Any  person  paying  or  deliver- 

may  be   recovered   back  by  action  of  ing  usury  may  recover  treble  the  excess 

anumpsit.     Savings  banks  may  receive  over  the  lawful  rate,  by  suit    brought 

six    per   cent,   payable   seml-annuallv.  within  a  year  from  time  of  pavment. 

Vermotil  Rev.  Laws  (iSSo),  44  199^  Sanb.  &  B.  Wisconsin  Annot.  S'tat,  4{ 

jooi,  3390.  16S8-1693. 

In  Virginia,  t!ie  highest  legal  rate  is  -  Trsble    Kaaorary. — The    delivery   of 

six    per  cent.     Usury    forfeits   all   in-  possession  of  land  by  the  debtor,  under 

terest,   but  does   not   aSect   the   debt,  an  agreement  to  convey  in  payment  of 

Banks  may  compute  interest  according  usury,  but   not    accompanied    bv  any 

to   Rowletfs   Tables,  and  receive  the  conveyance,  is  not  a  "  delivery"'  suffi- 

Over   legal   interest  may   be   recovered  Carpenter,  49  Wis.  697. 

back,  by  suit  brought  within  one  year.  The  provision  In  regard  to  treble  re- 

Any  judgment  creditor  may  compel  by  covery  does    not    preclude    the   debtor 

bill  in  equity,  another  creditor  to  pay  from  recovering  backthe  excess  paid  as 

over  all  eiccsElve  interest  received  from  at  common  law.     Schriber  v.  Le  Clair, 

a    common    debtor.     No    corporation  66  Wis.  !7o. 

shall  plead  usury,  by  way  of  defense  o 

otherwise,   to   defeat   its  contracts  fo  .            „ 

interest.     Virginia    Code    {1887),    >j%  twelve  per  cent,  must  be    in  writing. 

3814-J816.  In  the  absence  of  an  agreement,  twelve 

In   Washington,  the  legal  rate    is  len  per  cent,  is  the  legal  rate,      Wyoming 

per   cent.,    but  "any  rate   of   interest  Rev.  Stat.  C1S87),  H 'S'o,  1311. 

agreed  upon  by  the   parties  to  a  con-  1.  Ewell   -v.   Daggs,    loS  U,  S.   143; 

tract,   specifying  the  same  in  writing,  Masterson  v.  Grubbs,  70  Ala.  406, 

shall  be  valid  and  legal."   Hill's  Wash-  a.  Dawson  v.  Burrus,  73  Ala.  in. 

iiif<iMr  Annot.  Stat.  (1801),  ^^3397,3398.  Recovery  upon  a  usurious  note  is  not 

In  Wffi  Virginia,  the  highest  legal  defeated  by  a  statute  making  usury  a 
rate  is  six  per  cent.  Usury  avoids  the  misdemeanor,  where  a  civil  statute  pro- 
excess  of  interest  only.  In  actions  on  vides  that  a  person  taking  a  higher  in- 
the  debt,  payments  of  excess  must  be  terest  than  a  specified  rate  shall  for- 
credited  thereon.  Wrst  Virginia  Code  felt  all  interest  so  taken,  without 
C1891),  ch.  96.  forfeiting  any  of  the  principal,  and  that 

No  corporation  shall  Interpose  the  de-  the  excess  paid  may  be  recovered  from 

f^nse  of  usury  in  any  suit  or  proceeding,  the  person  taking  It.     Waite  v.  Bart- 

nor  shall  any  of  its  debts  or  obligations  left,  i;^  Mo,  App.  378. 

beset  aside,  impaired,  or  adjudged  in-  S.  Dry  Dock  Bank  v.  American  L, 

valid  under  the  usury  laws.     Wtst  Vir-  Ins.,  etc.,  Co.,  3  N.  Y.  344,  a  case  of  a 

^'ai4  Code  (1S91},  p.  500,  4  33.  loan  under  the  form  of  a  sale  or  exchange. 
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states  there  are  constitutional  provisions  limiting  the  rate  of  in> 
terest  and  directing  the  legislature  to  enact  the  proper  penalties 
and  forfeitures  for  usury.  The  tendency  of  the  courts  is  to  hold 
that  such  provisions  are  seif-executing,  requiring  no  legislative 
action  to  make  them  operative,  and  that  all  contracts  for  more 
than  the  constitutional  rate  are  unlawful  and  void.' 

c.  "  Borrower." — In  some  of  the  states,  notably  in  New  York* 
the  right  is  given  to  the  "borrower"  to  have  a  usurious  contract 
annulled  and  the  securities  restored  without  offering  to  pay  the 
amount  actually  due.  The  question  who  are  included  within 
the  term  "  borrower,"  has  frequently  been  considered  by  the 
courts,  and  the  rule  is  now  well  established  that  the  statutory 
privilege  is  strictly  personal  to  the  original  debtor,  and  does  not 
pass  to  his  assignee  for  the  benefit  of  creditors,  nor  to  a  creditor,' 
nor  to  the  debtor's  heirs,  devisees,  or  personal  representatives,* 
nor  to  mere  accommodation  parties  to  negotiable  paper,'  nor  to 
the  grantee  of  property  covered  by  a  usurious  mortgage.* 

It  is  even  held  that  where  the  original  borrower  parts  with  his 
title  to  the  property  mortgaged  as  security  for  the  usurious  debt, 
either  by  conveyance  or  by  assignment  in  bankruptcy,  and  subse- 
quently reacquires  the  title  by  purchase,  he  thereby  becomes  a 
purchaser  and  not  a  "borrower,"  within  the  meaning  of  the 
statute.'  But  parties  jointly  liable  with  the  principal  debtor,  as 
sureties,  are  held  to  be  "borrowers."* 

d.  Penalties  Not  Enforcible  Elsewhere. — The  general 
rule  that  the  penal  provisions  of  a  statute  have  no  extra-territo- 
rial operation  and  will  not  be  enforced  outside  of  the  state  where 
enacted,  applies  to  penalties  imposed  by  usury  laws.     Unless  the 

1.  Dill  V.   EMlcott,  Taney  Dec.   (U.  6.  Martsacm'i  OnatM. — The    word 

S.)  1J3;  Hemphill  v.  Watson,  60  Tex.  "  borrower "  vu  extended  to    the 

679 ;  WaUon  v.  Aiken,  55  Tei.  J36.  grantee  of  a  Tnortg;Hgor,  in  the  cace  of 

In  Afarj^/ifMif,  the  coDBtltutlonal  pro-  Cole  v.  Savage,  10  Paige  (N.  Y.)  583; 
viiion  was  that  no  higher  rate  ai  inter-  but  such  construction  was  overruled  bj 
««t  than  six  per  cent,  should  be  taken  the  court  of  errors  in  Post  v.  Bank  of 
or  demanded,  and  that  the  legUlature  Utica,  7  Hill  (N.  Y.)  391.  Alsobythe 
should  provide  suitable  penalties.  It  court  of  appeals  in  Rexford  v.  Widger, 
was  held  that  such  provision  did  not,  2  N.  Y.  131  ;  Schermerhorn  v.  Talman, 
in  the  absence  of  legislative  enactment,  14  N.  Y.  93  ;  Allerton  -v.  Belden,  49  N. 
retider  a  contract  -void  under  which  a  Y.  373.  See  also  Beecber  v.  Acker- 
higher  rate  had  been  Uken  or  reserved,  man,  1  Abb.  Pr.  N.  S.  (N.  Y.)  141. 
Bandel  v.  Isaac,  13  Md.  aoi.  T.  So  held  where  a   bankrupt    pur- 

3.  3  NeB>  Tori  Rev.  Stat.  (6th  ed.),  chased  the  mortgaged  property  at  an 
p.  1 164.  assignee's  sale.     Schermerhorn  v.  Tai- 

8.  Richards  c.  Ludingtoa  (Supreme  man,  14   N.   V.   93.     Also   where  the 

Ct.),  14   N.    Y.  Supp.  510;  Kelle^  II.  owner  of  land,  for  the  purpose  of  rais- 

Sprague,  58  Hun  (N.  Y,)  611 ;  Wright  ing  money,  convej>ed  it  to  B,  and  took 

V.  Clapp.  28  Hun  (N.  Y.)  7.  a  mortgage  back,  which  he  assigned  to 

In   Minttfiota,  however,  it   is   held  C,   at    usurious    discount,   and    subae- 

that   the  assignee  may  make  the  de-  quently  re-acquired  the  title.  O'Brien  v. 

f«Dae.  Stein  r.  Swensen,  44  Minn.  3l3.  Ferguson.  37  Hun  (N.  Y.)  368.  See  also 

4.  Buckingham  v.  Corning,  91  N.  Buckingham  f.  Corning,  91  N.  Y.  ^15; 
Y.  525:64  How.  Pr.  (N.  Y.)S03-  Post  i..  Utica  Bank,  7  Hill  (N.  Y)  301- 

B.  Allerton  u.  Belden,  49  N.  Y.  373;  8.  Post  f.Boardman,  Clarke  Cta.  (N. 
Toole i'.Cook,i6How.Pt.(N.Y.)  143.     V.)  533. 
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nature  of  the  penalty  is  such  as  to  avoid  the  contract  itself,  courts 
of  other  states  will  decline  to  enforce  it.*  Thus,  a  statutory  pro- 
vision forfeiting  three  times  the  amount  of  usurious  interest  paid, 
cannot  be  enforced  outside  the  state  ;'  nor  can  a  forfeiture  in 
favor  of  the  public -school  fund'  be  enforced. 

e.  Effect  of  Repeal  or  Amendments.— It  is  clear  that 
the  legislature  cannot  constitutionally,  by  any  new  enactment, 
render  usurious  an  existing  contract  valid  under  the  jaw  in  force 
at  the  time  it  was  made,  because  such  an  act  would  impair  the 
obligation  of  contracts.*  But  such  new  act  may  properly  govern 
a  subsequent  agreement  for  an  extension  of  time  upon  the  original 
terms,  that  being  in  effect  a  new  contract.' 

Where  an  amendment  was  to  take  effect  "  on  and  after"  a  day 
named,  a  contract  made  on  that  day  has  been  held  to  be  subject 
to  its  provisions.* 

It  would  seem  clear,  also,  that  a  contract  declared  to  be  void 
by  the  law  in  force  at  the  time  of  making  it,  cannot  be  rendered 
valid  or  enforcible  by  the  subsequent  repeal  of  the  law  ;  and 
some  courts  so  hold.*  But,  on  the  other  hand,  it  has  been  held 
that  the  repeal  of  a  statute  forfeiting  a  debt  for  usury  precludes 

I.  Western  Tran»p.,  etc.,  Co.  v.  Kil-  not  apply  to  existing  contract«,  a  usu- 

derhotise,  87   N.   Y.    430;    WHIjg    v.  nous  bond  eubsequently  given  in  place 

Cameron,   ti    Abb.  Pr.   (N.  Y.)    145;  of  a  nole  executed  before  the  enactment 

WatriM    V.    Pierce,    31    N.    H.    560;  of  the  statute,  cannot  be  enforced,  but  a 

Wright  i>.  Bartlett,  43  N.  H.  54S;  Suf-  recoverj  may  be  had  on  the  note,  un- 

folk  Bank  v.  Kidder,  11   Vt,  464;   36  der  (he  law  in  force  at  lU  date.     Webb 

Am.  Dec.  354;  Blaine  v.  Curtis,  59  Vt,  *.  Bishop,  101  N.  Car.  gg. 

I30;   59  Am.   Rep.  703;    Sherman   v.  Where   the   interest    reserved   in    a 

Gassett,  9  III.  «3I.  note  was  lawful  at  Che  date  of  Its  exe- 

A  statute  of  ^■^iv  AmmicifA,  where  cution,   but    afterward  a   siatuie    was 

the  contract  was  made,  provided  that  passed  fixing  a  lower  rate,  a  new  note 

the  receipt  of  excessive  interest  for  for-  subsequently  given  for  the  unpaid  bal- 

bearance   of    pavment   after  maturity  ance,  with  interest  reserved  at  the  orig- 

Bhould    render   the   contract  void.     It  ina]    rate,    is    usurious.     Watson  f. 

was  held  that  such  sUtute  did  not  en-  Mims,  ;6  Tex.  45 


ter  into  the  original  contract,  and  would  Where,  on  the  execution  and  delivery 
not  be  enforced.  Lindsay  -d.  Hill.  66  of  a  note  bearing  legal  interest,  h  check 
2  Am.  Rep.  564.  is  given  for  the  amount  loaned,  the 


S.  Blaine  v.  Curtis,   59  Vt,   120;  .i;9  aclment,  subsequent  to   such   delivery 

Am.  Rep.  701 ;  Sherman  v.  Gassett,  9  but  before  the  payment  of  the  check, 

111.  521;  Barnes  ^i.  Whltaker,  12  III.  606.  of  a  law  reducing  the  rate  of  interest, 

S.  McFadin  v.  Burns,  5  Grav  (Mass.)  cannot  operate  to  invalidate  such  note. 

599;  Barnes  v.  Whitaker,  12  til.  606.  Jump  v.  Johnson  (Ky.  1890),  13  S.  W. 

4.  Grant  v.  Morris,  81   N.  Car.  150;  Rep.  843. 

Taylor  71,  Meek.  4  Blackf.   (Ind.)  3S9;  AsresiiiBnt  for  Fvttirs  Trauskotlona. 

Hubbard  v.  Callahan,  42  Conn.  524;  — An  agreement  for  a  certain  rate  of 

Simpson  v.  Hall,  47  Conn.  417 ;  New-  interest  01^  future  transactions    cannot 

ton  I'.  Wilson,  31  Ark.  484.  prevail  over  the  terms  of  a  statute  en- 

If  a  contract  for  interest  was  valid  acted  subsequently   to   the   making  of 

when   made,  it  will  be  enforced,  not-  the  agreement,  but  before  closing   the 

withstanding  a  cbangein  the  statute  re-  transactions.     Norcum  n.   Lum,   33 

ducing  the  rate  of  interest  below  the  Miss,  199, 

rate  agreed  upon.  Richardson  v.  Camp-  <.  Turner  v.  Odum,  3  Coldw.  (Tenn.) 

bell,  27  Neb.  644.  451;. 

0.  Story  V.  Kimbroiigh,  33  Ga,  ai.  7.  Pond  i 

Under  a  provision  that  the  act  should  Williams   v. 
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the  defense  and  entitles  the  creditor  to  recover  the  usurious  debt.' 
AI30,  that  an  act  validating  and  confirming  contracts  for  the  pay- 
ment of  a  rate  of  interest  illegal  at  the  time  of  contracting,  is  con- 
stitutional." And  where  at  the  time  a  usurious  contract  was  made 
the  statute  in  force  declared  it  null  and  void,  but  at  the  time  of 
entering  a  decree  in  an  action  thereon  the  statute  had  been 
changed  so  as  to  avoid  such  contracts  only  as  to  the  interest,  it 
was  held  that  the  decree  should  be  for  the  principal  of  the  debt,* 

Securities  given  after  the  repeal  of  the  usury  laws,  in  renewal 
of  others  which  were  usurious,  and  given  while  such  laws  were 
in  force,  are  held  to  be  valid,  the  original  receipt  of  the  money 
being  a  sufficient  consideration  for  the  new  promise  to  pay  it.* 

In  respect  to  matters  affecting  merely  the  remedy  and  proce- 
dure, the  statute  in  force  at  the  time  of  suit  governs.*  Thus,  a 
forfeiture  for  usury  cannot  be  enforced  after  the  repeal  of  the  law 
under  which  it  was  incurred,*  and  a  statute  changing  the  penalty 
applies  to  suits  thereafter  brought,  though  based  upon  contracts 
made  before  such  enactment.* 

Root  V.  Hnney,  1 1  Wla.  84;  Morton  v.  ilx  per  cent.  Interest  was  given,  a  statute 

Rutherford,  iS   Wis.  198;   Hughes  v.  allowed  the  maker  to  (ile  a  plea  that  It 

Boone,  101  N.  Car.  137;  Magwood  v.  was  not  g:iven  for  monev  loaned,  and 

Duggan,  I  Hill  (S.  Car.)  i8a.  thus  escape  liability  for  die  escess  orer 

1.  Johnson  v.  Utley,  79  Kv.  73 ;  Ni-  six  per  cent.     It  was  held  that  the  re- 

choU  1'.  Gee,  30  Ark.  136 ;  Woodruff  t.  peal  of  (he  statute  did  not  deprive  the 

Scruggs,  17  Ark.  a6 ;  11  Am.  Rep,  777.  maker  of  the  benefit  of  such  plea.     See- 

I,  Hinman   v.  Goodyear,  56  Conn.  gari'.  Seegar,  ig  111.  131. 

aio;  First  Eccleciastical  Soc.  v.  Loo-  6.  Root   v.    Pinney,  11  Wis.  84;  Si- 

mls,  42  Conn.  576.  monton  t'.  Vail,  11  Wis.  90. 

B.  Bain  11.  Savage.  76  Vb.904;Mob-  6.  Magill  v.  Mercantile  Truit  Co.,  Si 

;,  St.  Louis  Mut.  Ins.  Co.,  31  Gratt.  Ky.  119. 

'  '   ■  T.  Perrin  v.  Lyman,  3a  Ind.  16. 

But  aee   Maynard   v.  Marahall  (Ga. 
1894),  18  S.  E.  Rep.  403,  where  it  was 

stipulation  by  which  interest  al  a  higher  held  that  the  Georgia  Act,  Sept.   37th, 

rate  than  allowed  under  that  law  was  1881,   amending   Georc^ia    Act,    Oct. 

computed  from   a  date   prior  to  such  14th,  1S79,  bj- making  the  Torfeiture  for 

repeal,   was   held   valid,  in   Taylor   v.  usury  merely  the  excess  of  Interest,  in- 

Thomas,  61  Ga.  47a.  stead   of  the  whole    interest   charged, 

Vidnntajy  Parmant  After  Bapeal, —  does  not.  In  view  of  the  rule  that  amend- 
After  the  repeal  of  a  law  authorizing  atory  statutes  are  to  be  construed  as 
the  recovery  of  three  times  the  amount  prospective  and  not  retroactive  in  their 
of  usury  paid,  a  voluntary  payment  of  operation,  unless  the  intent  that  they 
usury,  according  to  the  terms  of  a  con-  shall  apply  to  past  transactions  is 
tract  entered  into  prior  to  such  repeal,  plainly  expressed,  operate  upon  con- 
cannot  be  recovered  back,  even  though  tracts  entered  into  l>efore  its  passage, 
the  repealing  act  declared  that  it  should  Koir  Feniltlai. — By  the  law  in  force 
not  affect  "  any  existing  contract,  orac-  at  the  time  a  usurious  loan  was  made 
tlon  pending,  or  existing  right  of  ac-  and  a  note  given  therefor,  the  only 
tion.      Seavey  I'.  Moors,  103  Mass,  317,  penalty    Incurred   by   the    lender    for 

AeeniMl  Kls&tl. — But   the   repeal   of  charging    more    than   lawful    interest 

the  usury  law  does  not  destroy  a  right  was  a  forfeiture  of  all  Interest  sod  costs 

of  action  for  the  recovery  of  usurv  paid  in  a  suit  to   recover  the  debt.     Three 

while  the  law  was  in  force.     Wh'itaker  davs  afler   the   loan  was  made,  a  law 

r.  Pope,  1  Woods  (U.  S.)  463  ;  Hunter  wa's   passed   providing   that  anyone 

V,  Hatch, 45  III.  17S.  "who   shall   receive    as    Interest,  any 

At  the  lime  a  note  bearing  more  than  greater   amount    than  is   herein   pro- 


by  ■v.  St.  Lc 
(Va,)6i9. 
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A  statute  reducing  the  penalty  prescribed  by  a  law  in  force  at 
the  time  of  making  a  contract,  and  permitting  its  enforcement 
to  the  extent  of  its  validity  under  the  prior  law,  does  not  impair 
the  obligation  of  the  contract,*  And  it  has  been  held  that  where 
the  rate  of  interest  contracted  for  is  unlawful  at  the  time,  but 
when  suit  is  brought  the  law  allows  such  rate  to  be  contracted  for, 
the  latter  law  governs.* 

The  law  in  force  at  the  time  of  suit  governs  as  to  the  recoup- 
ment of  usurious  interest  paid.* 

An  act  declaring  that  an  earlier  act  shall  not  be  construed  to 
apply  to  suits  pending  at  the  time  of  its  passage,  is  not  unconsti- 
tutional as  interfering  with  vested  rights  or  as  an  encroachment 
upon  the  judiciary.* 

T.  TTBinT  AS  k.  CBmnrAL  Oftibbb. — The  question  whether  the 
taking  of  usury  was  an  indictable  olTense  at  common  law,  after 
the  enactment  of  the  statute  prescribing  a  penalty,  is  not  well 
settled.  Some  early  cases  expressly  hold  that  if  judgment  cannot 
be  given  under  the  statute,  it  shall  be  given  at  common  law,  as 
where  there  has  been  a  taking  of  usurious  interest  without  a  pre- 
vious express  contract ;  and  the  proper  punishment  is  said  to  be 
fine  and  imprisonment.^ 

Tided  for.  shall,  in  addition  to  the  for-  t.  Farmelee  v.  Lawrence,  48III.  331 ; 

feiture  herein  provided  Cor,  forfeit  also  Drake  v.  Lathani,  50  III.  170. 

double   the   sum  £□   received."     After  I.  Klingenemith  v.  Reed,  31  fnd.  3S9. 

the  passage  of  that  act  the  lender  re-  An  agreement  for  twelve  per  cent,  on 

ceived  payment  In  full  of  his  debt,  to-  a  loan  was  made  at  a  time  when  the 

gether  with  intercBt    and   a    usurious  law  limited   Interest  to   eii   per  cent. 

sum  included  in   the  note.     In  an  ac-  and   forfeited   all   interest   for   usurjr. 

tion  against  the  lender  to   recover  the  Subsequently  the  law  was  amended  so 

penally    provided    by    the   new   law,  it  as  to  allow  a  recovery  of  ail  per  cent. 

was  contended  that,  inasmuch  as  there  if  more  was  reserved.     While  that  law 

was  no  such   penalty  at  the   time  the  was  in  force,  a  new  note  was  given  for 

contract  was  made,  that  contract  could  the   debt,  with  compound   interest   at 

not  be  affected  by  the  subsequent  slat-  twelve  per  cent,  included.     Thereafter 

Ute,  nor  any  penalty  imposed  upon  the  the    law   was    again    amended    so  as  to 

defendant  for  acts  done  in  carrying  it  make  ten  per  cent,  the  maximum  rate, 

out;  that  a  different  construction  would  Subsequent   to   that   amendment,  two 

give  the  act  a  retrospective   operation,  renewal    notes    were    given     in    which 

and  impair  the  obligation  of  the  con-  compound  interest  at  twelve  per  cent, 

tract.   But  the  court  held  that  the  only  was  also  included.     In  an  action  on  the 

valid  contract  made  by  the  parlies  was  last   note,   it   was   held   that   only   the 

one  for  the  repayment  of  the  principal  original   debt  with  interest  at  ten  per 

sum  loaned,  without  interest,   for  the  cent,  to  maturity  of  the  last  note,  could 

reason  that  as  to  the  Interest,  the  law  be  recovered,     Colehour  v.  State  Sav. 

then  in  force  made  it  void,  and  that  the  Inst.,  90  111.  153. 

subsequent  act,  imposing  a  penalty  (or  S.  Sager  i-.  Schnewind,  83  Ind.  304; 

receiving  the  usurious  interest,  did  not  Bowen  v.  Phillips,  1;;  Ind.  116. 

interfere  with  the  said  valid  part  of  the  4.  Parmelee    v.    Lawrence,    4S    111. 

contract;  also  that  the  act  was   not  re-  331  ;  Drake  i'.  Latham,  ^o  111.  7^t>. 

trospective  because  its  only  operation  B.  Rex  v.  Walker,  i  Sid.  431;  An- 

was   to  punish   the  defendant  for  the  onymous.  3  Salk.  391  ;  Rex  i*.  Evans,  I 

commission  of  an  act  since  its  passage,  Keble  241 ;   Rex  v.  Gast,  i  Keble  629; 

viz.,  the  receiving  of  interest  at  a  rate  Rex   v.   Upton,  Strange   816;   Rex   v. 

which    waa  unlawful  at  the  time  the  Drury,  1    Lev.   7  ;   Reg.  v.   Sewel,    7 

contract  was  made.     Mardin  v.  Trim-  Mod.  118. 

mier,  a?  S.  Car.  110.  On   the   other  hand,  an   indictment 
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In  some  of  the  American  statutes  the  taking  of  usury  is  de- 
clared to  be  a  misdemeanor  and  indictable,  but  the  reported  cases 
of  such  method  of  punishment  are  not  numerous.  The  gist  of 
the  offense  consists  in  actually  taking  unlawful  interest,  not  merely 
in  stipulating  for  it.' 

The  indictment  must  set  forth  the  time  of  making  the  usurious 
agreement,*  the  place  where  it  was  made  •  the  amount  and  char- 
acter of  the  money  taken  *  and  must  aver  that  the  taking  was 
with  a  corrupt  and  usurious  intent.* 

The  evidence  must  strictly  agree  with  the  indictment  as  to  the 
terms  of  the  contract,  the  time  of  taking,  the  sum  taken,  and  the 
character  of  the  money.* 

for  uswy  wsE  quashed  In  one  cbbc  on  legal  Interest  Is  not  forfeited  by  uiurj 

the   ground   that   the  statute  had  pre-  under  &  statute  which  does  not  declare 

scribed  a  method  of  punishment  which  that  the  contract  shall  be  void,  although 

was  exclusive  of  all  others.  Rcg.v.Dy,  ft   makes   the  usurious    transaction   a 

II  Mod.  174.     And  in  another  case,  on  misdemeanor,  punishable  bj  fine,  and 

a  motion  for  an  information  against  a  also  by  forfeiture  of  double  the  amount 

pairnbroker  for  taking  sixpence  In  the  o(  illegal  interest  received.     McBroom 

pound  per  month  as  interest,  the  court  v.   Scottish  Mortg.,  etc.,   Co.,   153    V. 

thought  the   oifense   was    not  serious  S.  31S. 

enough  to  warrant  an  information,  es-  The   Tenwesjee   Code.  ^   1944a,   au- 

peciallj  as  the  statute  had  marked  out  thorizes  contracts  in  writing  for  inter- 

a  particular  course  of  proceeding;  and  est   not   exceeding  ten   per    cent,  per 

itwaa  added,  generall J,  that  the  party  annum.     Section    19441^  declares  that 

could  not  be  indicted.     Rex  v.  Cawket,  a.   violation   of  section   1944a  is  usurj 

I  Barnard  309.  and    indictable.     It    was    held   that  a 

Opinion  of  O011171L. — "  The  truth  seems  verbal  agreement  to  pay  more  than  six 

to  be,  that  considering  the  odium   in  per  cent,  (the  ordinary  l^al  rate)  and 

which   usury  was  held  at  the  time  of  less  than  ten  per  cent..  Is  not  Indict- 

the  first  statute's  enactment,  the  courts  able.     Exchange,  etc..  Bank  v.  Snep- 

werc  either  unable  or  unwilling  to  sup-  Hon,  i  Lea  (Tenn.)  315. 

pose  that  a  crime  of  equal  magnitude  a.  Com.   v.    Harrmgton,    3    Pick. 

with    murder    should   be   expiated   by  (Mass.)  z6. 

pecuniary   forfeiture,  without  corporal  8.  State  i>.  Williams,  4  Ind.  134;    58 

!iunishmcnt;  and,    therefore,   they   al-  Atn.  Dec.  617. 

owed  the  course  of  Indictment  to  be  4.  M'Auley  v.  State,  7  Yerg.  (Tenn.) 

proceeded  in,  as  if  no  statute  had  been  536  ;    Merriman    v.    State,    6    Blackf. 

Sassed,  and  no  penal  action  established.  (Ind.)  449. 

lo  Indictment,  as  far  as  appears  from  S.  Block  tr.  State,  14  Ind.  435  ;  Marble 

the  reports,  has  been  prosecuted  since  v.  State,    13    Ind.    362  ;    Crawford   v. 

theseventhyear  of  the  reign  of  Queen  State,  a  Ind.  iil. 

Anne  (Reg.  v.  Dy.  11  Mod.  T74},andaB  Dnplloity. — An  indictment  under 
that  occurred  five  years  before  the  pass-  Souii  DakDta  Laws  (1889),  ch.  133, 1,  i, 
Ing  of  the  statute  now  in  force,  and  was  making  it  a  misdemeanor  to  receive  un- 
then  quashed  as  bad,  it  is  hardly  to  be  lawful  interest  for  the  "  loan  or  forbear- 
expected  that  the  courts  will  ever  again  ance  of  any  money,"  etc..  Is  not  bad  as 
be  called  upon  to  speak  as  to  the  valid-  charging  two  offenses,  by  reason  of  an 
l(y  of  an  indictment  foruiury."  Comyn,  allegation  that  the  unlawful  interest 
Usury, p.  231.  was  received  for  the  "use  and  forbear- 
l.  Murphy  v.  State,  3  Head  (Tenn.)  ance"  of  money  ;  since  it  may  have  been 
349;  Henry  -v.  Bank  of  Salina,  5  Hill  that  the  taking  was  a  single  act,  cover- 
(N.  Y.)  513;  Sumner  v.  People,  39  Ing  both  the  period  of  the  loan  and  for- 
N.  Y.1337;  Livingston  v.  Indianapolis  bearance.  State  v.  Security  Bank  (S. 
Ins.  Co.,  6  Blackf.  (Ind.)  134;  Stale  v.  Dak.  1891),  51  N.  W.  Rep.  337. 
Security  Bank  (S.  Dsk.  1893),  51  N.  *.  M'Auley  n.  State,?  Verg.  (Teno.) 
W.  Rep.  337.  526  ;  Merriman  v.  State,6 Blackf.  (Ind.) 
But  the  amount  of  the  loan  with  449;Grovesf.State,6Blackf.(Ind.}489, 
940 
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•Water  Aedou  fin  Fwultf.  USUR  Y.  BteUMry  AsUou  Iv  FMultf. 

VI  Statdtobt  Aonon  lOK  Ps«4LTT. — Under  the  English  stat. 
utes  of  usury,  and  also  under  many  of  the  American  statutes,  the 
usurer  is  subjected  to  pecuniary  penalties,  recoverable  either  at 
the  suit  of  the  debtor,  of  a  common  informer,  or  of  public  officials, 
for  the  benefit  of  some  public  fund.  The  amount  of  such  penalty 
differs  in  the  various  states,  and  the  course  of  procedure  in  each 
is  usually  regulated  by  the  statute.  These  penal  provisions  are 
not  intended  to  affect  the  debtor's  right  of  recovering  back  pay- 
ments of  excessive  interest.* 

Contrary  to  the  holding  of  some  of  the  old  English  cases,  it  is 
universally  held  by  the  American  courts  that  the  right  of  the 
debtor  or  any  other  person  to  sue  for  the  statutory  penalty  does 
not  accrue  until  the  usury  has  actually  been  paid,  taken,  or  re- 
ceived.* 

Kind  of   Moiur  Takait.— An   Indict-  suHicient  to  support  an  action  for  the 

ment  charging  a  loan  of  "  mone^"  has  penalty.     CavaneSB  v.  Troy,   lo   Ired. 

been  held  to  be  supported  by  evidence  (N.  Car.)  315;  Jackeon  v.  Garner,  79 

of  B  loan  or  bank  note),     Graham  v.  Ga.  415. 

State,  5  Humph.  [Tenn.)  40.  The  indoreement  of  such  a  note  to 
But  where  the  indictment  charged  the  creditor  without  recourse  Is  a  suf- 
the  defendant  with  uBurlously  receiving  ficient  payment.  Pritchard  v.  Meek- 
and  reserving  "four  dollars  for  the  loan  Ins,  98  N.  Car.  344. 
and  forbearance  of  twenty  dollars  for  In  an  action  under  WiaconaiH  Rev. 
sixty  days,  and  the  evidence  wag  tiiat  Stat.  (1878),  ^  1691,  authorizing  a  recov- 
he  received  "  United  States  bank  notes,"  ery  by  the  debtor  of  "  treble  the  amount 
it  was  held  a  fatal  variance.  M'AuIey  of  money  so  paid,  or  value  delivered, 
V.  Sute,  7  Yerg.  (Tenn.)  536,  above  the  rate  aforesaid,"  the  evidence 
1.  But  la  Alabama  it  has  been  held  showed  tliat  the  creditor  agreed  to  can- 
that  the  statute  authorizing  an  action  eel  a  certain  usurious  note  against  the 
to  recover  a  penalty  for  usury,  the  debtor,  and  assume  all  existing  Incum- 
amouDt  BO  recovered  to  be  paid  into  brances  against  a  farm  owned  by  the 
the  state  treasury,  impliedly  abolishes  debtor,  in  conslderalion  that  the  debtor 
the  common-law  right  to  recover  in  aj-  would  convey  the  farm  to  him.  Ac- 
s-itmfsit  all  excess  of  interest  paid,  cordingly  the  debtor  delivered  posget- 
Carlisle  v.  Gray,  10  Ala.  30Z.  slon  of  the  farm  to  the  creditor,  and  the 
a.  Simpson  v.  Warren,  15  Mass.  460 ;  notes  were  surrendered,  but  no  deed 
Stevensf,  Lincoln,  7  Met.  (Mass.)  5Z5;  was  ever  executed.  The  court  held 
Gardner!'.  Daniel,  2  Hougt.(  Del.)  30b;  that  the  plaintiff  had  not  proved  a  pay- 
Upson  11.  Austin,  4  Ala.  134;  Sted-  ment  or  delivery  within  the  meaning  of 
man  v.  Bland.  4  Ired.  (N.  Car.)  196  ;  the  statute,  and  was  not  entitled  to  re- 
:  Banlt  of  Salina,  5  Hill  (N.  cover  the  penalty.  Howe  v.  Carpcn- 
;  Livingston  v.  Indianapolis  ter,  49  Wis.  697. 
T,  6BlBckf.  (Ind.)  134.  Ensllah  Bnla.— It  was  at  one  time 
m  Hallenbeck  v.  Getz  (Conn,  1894),  held  in  England  that  the  very  act  of 
38  Atl.  Rep.  519,  it  was  held  that  to  making  a  usurious  contract  subjected 
render  a  pawnbroker  liable  to  the  pen-  the  creditor  to  the  penalties  of  the 
alty  for  taking  unlawful  interest  he  statute,  although  he  had  never  received 
must  have  actually  taken  and  received  anything  under  it.  Whinton  i>.  Marine, 
such  interest,  and  the  pawner  must  Dyer95  b ;  Hedgeborrow  i'.  Rosenden, 
have  parted  therewith,  it  being  insuffi-  i  Ventr.  154. 

cient  that  the  pawnbroker  demanded  In  Mallory  v.  Bird,  Cro.  Eliz.  20,  it 
such  Interest  and  upon  its  being  re-  was  said  by  the  court  that  if  one  con- 
fused, declined  to  deliver  up  the  prop-  tractcd  to  have  £,io  upon  a  loan  of 
erty  pawned.  £ioo.  If  he  took  nothing  of  the  £30  he 
WiMt  ConrtltntM   PAymuit.  —  The  could    not    be   punishable    under    the 
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The  right  to  penalties  and  forfeitures  for  usury  is  not  a  vested 
right  within  the  meaning  of  the  constitution,  and  may  be  taken 
away  by  subsequent  legislation.* 

The  rules  of  pleading  and  evidence  applicable  to  actions  for  the 
penalty  are  very  strict,  the  complainant  being  required  to  set  out 
the  facts  constituting  the  offense  with  great  precision,  and  to 
prove  them  strictly  as  he  has  pleaded  them.* 

It  is  held  to  be  no  defense  to  a  proceeding  to  recover  the  stat- 
utory penalty,  that  the  defendant  acted  merely  as  the  agent  of 
another.' 

Tn.  EFPB3T  OPlTstFllT— 1.  Ai  to  Interert. — While  executory  con- 
tracts for  the  payment  of  illegal  interest  cannot  be  enforced,*  yet 
the  disposition  of  courts  at  the  present  time  is  to  discard  the  old 
doctrine  that  all  usurious  contracts  are  essentially  iniquitous  and 
void,  and  to  treat  them  as  illegal  only  to  the  extent  of  the  exces- 
sive interest,  unless  the  statute  otherwise  directs,' 

ance  of  the  contract  and  rendered  him  whole  sum  secured   bj   this   last-men- 

liable.     But  the  severity-  of  thu  doctrine  tioned  note  was  the  intercEt  beyond  tli 

was  considerablj'  softened  hy  the  inter-  per  cent,  upon  a  contract  or  loan  pre- 

pretation  of  Mr,  Justice  Aston  thai  by  vioualy   KubBiating  between  Blaochard 

''one  Ehilling"  is  to  be  understood  one  &  Ford  and  Eaton.     That  note,  we  all 

shilling    beyond    the  legal   Interest,  agree,  was  usurious  and  void,  not  with' 

Ftsher  V.  Beasley,  Dougl.  362.  standing  the  objection  that  there  was 

Other   cases   seem   to   establish   the  no  promise  in  it,  or  reservation  of  un- 

rule  that   the   penalty  is  not  incurred  lawful  interest   upon  the  capital  thus 

until  the  excessive  interest  has  actually  secured.     For  within  the  equity,  if  not 

been  received.     Brown    -v.  Fulsbye,  4  the   words,  of  the  statute,  a  note  or 

Leon. 43;Martin  Van  Henbeck'sCase,  other  instrument  given   to  secure  the 

2  Leon.  38;  Fisher  v.   Beaaley,  Dougl,  unlawful  interesl,  itself  must  be  void, 

*3S;    Wade   v.   Wilson,    1    East    195;  Otherwise,  by  giving  one  note  for  the 

Scurry  7',  Freeman,  i  Bag.  &  Pul.  381 ;  principal,  and  another   for  the  unlaw- 

Maddock    v.    Hammet,   7   Tr.    184;  ful  interest,  they  would  bothbegocd; 

Brooke  v.  Middleton,    1    Camp,    445  -  the  iirst  as  containing   no  reservation 

Borrodaile  v.  Middleton,  j   Camp,  53.  of  interest,  and  the  second  as  not  con- 

1,   Welch   r.   Wadaworth,    30   Conn,  taining  any  promise  to  pay  any  interest 

'49;  79  Am.   Dec.  139;    Parmelee  v.  on  the  sum  secured   by  it.     Whereas, 


Lawrence,  44  111.  ^05  ;  Wood  i'.  Ken-  both  notes,  given  under  such  c 

□edy,  19  lod.  68  ;   Pollock  v.  Glazier,  stances,  would  be  void,  being  evmence 

30  fnd.  362.  of  one  contract,  and  that  an  unlawful 

9.  Evart  V.  Barr,  4  Yeate*  (Pa.)  90 ;  one.   And  if  it  were  not  so,  the  Statute 

Taylor  v.  Cobb.  3  Jones  (N.  Car.)  138  ;  of  Usury  would  be  effectually  repealed 

Wilmot  V.   Monson,  4   Day   (Conn.)  by  the  court,  which   is  bound  to  exe- 

114;   Drake  r.  Watson,  4  Dav  (Conn.)  cute  it." 

37;  Hutchinson  v.Hosmer,  2  bonn.  341.  (Hbr  to  Bettor*. — Where  part  of  a 

S.  Com,  v.  Frost,  5  Mass,  53.  usurious  loan  was  in  the  shape  of  notes 

An  attorney   who.   without  the  au-  drawn    by    third   persons,   which   the 

thority  of  his  client,  takes  usurious  se-  lender  transferred  to  the  borrower,  it 

curity  for  the  client's  deht,  Is  subject  to  was  held  in  an  action  on  a  note  given  for 

prosecution  under  the  statute.     Wells  the  loan,  that  the  borrower  was  entitled 

V.  Garland,  2  Va.  Cas.  471,  to  defend  on  the  ground  of  usury,  with- 

4.  Brown   v.  Nagel,   21    Minn.  415;  out  offering  to  restore  the  notes  he  had 

Goodrich  V.  Buzzell, 40 Me.  500.  Thus,  received  in  lieu  of   money.     Train  v. 

a  note  bearing  no    Interest,    but  given  Collins,  3  Pick,  (Mass.)  145. 

solely  tor  usurious  interest  on  another  0.  Farmers', etc., BankT/.  Harrison,s7 

debt,   is   entirely  void.     In  Bridge   v.  Mo.  503;  Bedle  v.  Wardell,  25  N.  J. 

Hubbard,  IS  Mass.  96;  3  Am.  Dec.  86,  Eq,  349;  Turner  u.  Calvert,  11  S.  &  R, 

the  court,  by  Parker, C.J. , said :  "The  [Pa.)46;  Kupfert  f.  Guttenberg  BIdg. 


^aovGoOt^lc 


BflM  tt  Vmrr.                               USUR  Y.  Ai  to  SwmritlM. 

In  some  of  the  states,  however,  the  effect  of  the  statute  is  to 
forfeit  all  interest,  legal  as  well  as  illegal.'  And  in  a  few  states, 
the  statute  operates  to  render  the  entire  debt,  principal  and  inter- 
est, void.* 

2.  As  to  Securitiefl. — The  rule  is  established  that  mortgages, 
trust  deeds,  and  all  other  forms  of  securities,  are  mere  incidents  of 

the  debt,  and  that  if  the  debt  be  infected  with  usury,  all  securities 
connected  with  it  are  thereby  vitiated  and  rendered  unenforcible.* 

In  Georgia,  under  the  (ieorgia  Code, 
%   3*'57>',  usury   onlj    forfeits   the   ex- 

7!;    Am.   Dec.  574;  Farmers'   Bank  -u.  ccBSofintereBttaken  or  charged, and  the 

Burcbard,  33  Vt.  346;  M'Lean  v.  La-  lender  Is  entitled  to  recover  the    eum 

favette  Bank,  3  McLean  {U.   S.)  587;  loaned  with   legal  intereBt.     Parker  t. 

Clavpool  I'.  Stui^es,  10  Ohio   St,  440;  Lowcrj,  79  Ga.  740.     See  also  Brook* 

Ric'hardi    n.    Marchman,    3     Greene  f .  Todd,  78  Ga.6<)3. 

(Io«aJ  217;  Shuck  V.  Wight,  i  Greene  3.  See    sufra,  this    title,  Statslory 

(Iowa)    118;    Hsgg«rd    V.    Atlee.    i  Provisionf. 

Greene  (Iowa)  44.  ma   KlnnaMtft  lUtatn  (Laws   1879, 

In  Josey  V.    Davis   (Ark.  1892),  18  ch.  66,  ^  3),   declares  that  "all  honds, 

S.  W.  Rep.  185,  Hemingway,  J.,  said  :  bills,   notes,   assurancea,   conveyances, 

"The  common  law  prohibited  the  col-  chattel  mortgages,  and   all  other  con- 

lecting  of  only  excessive  interest,  and  tractsandsecurities  whatsoever  "which 

contained  no  rule  against  the  collecting  are  usurious,  shall  be  void.     The  Su- 

of  the   principal   and    lawful   intereBt,  preme   court   holds   that  the  effect  of 

even  upon  a  usurious  contract.     On  the  this  statute  is  to  not  merely  vitiate  the 

contrary,  it  recognized  the  existence  of  aecurlly  or  evidence  of  indebtedness, 

the  mora]  obligation  resting  upon  the  but  to  absolutely  extinguish  the  debt 

debtor,  and  courts  of  equity,  in  view  of  itself.     Ormund    v.    Mobart,   36  Minn. 

such  obligation,   refused    relief  against  306. 

the  usurious  contract,  except  upon  the  B,  Martin    i>.  Johnson,  84  Ga.  481; 

condition  that  the  principal  and  lawful  Matzenbaugh  v.  Troup,  36  III.  App. 

interest  he  paid."  261. 

1.  Mitchell  r.  Doggett,  i  Fla.  400;  Tmit  Dndi.— In  the  recent  case  of 
Alston  ».  Brashears,  4  Ark,  42J  ;  Salt-  Central  Trust  Co.  11.  Burton,  74  Wis. 
marsh  v.  Planters',  etc..  Bank,  17  Ala.  329.  the  supreme  court  of  Wisconsin 
761  ;  Reld  V.  Duncan,  1  La,  Ami.  z6j ;  approved  and  adopted  the  following 
Hynes  I'.  Cobb,  3  La.  Ann.  363;  An-  language  of  the  court  below:  "The 
derson  v.  Coxe,  11  La.  Ann.  638;  first  position  taken  by  the  demurrant 
P«yne  ti.  Waterston,  16  La.  Ann,  239;  was,  substantially,  that  the  trust  deed 
Lucas  V,  Spencer,  17  III,  15;  Mapps  -d.  was  an  independent  contract,  separate 
Sharpe,  32  111.  13;  Snyder  ii,  Griswold,  and  distinct  from  the  notes,  and  could  ' 
37  III.  216;  Driscoll  r.  Tannock,  76III,  not  he  affected  by  the  fact  that  the 
1 54  ;  Reinback  v.  Crabtree,  77  III.  182  ;  notes  were  usurious,  or  at  least  that  the 
Mitchell  -v.  Lyman,  77  III,  525;  Bress-  only  effect  of  usury  in  the  loan  would 
ler  V.  Harris,  19  III.  App.  430  ;  Dill  v.  be  to  reduce  the  amount  due  to 
Ellicott,  Taney  Dec.  (U,  S.)  333,  beneficiaries,  but  not  to  impair  the 
Where  a  national  bank  loans  money  right  of  the  trustee  to  a  decree  of  fore- 
at  a  usurious  rate  of  interest,  which  is  closure.  Certainly  the  trust  deed  is 
included  in  the  note,  in  an  action  to  en-  in  form  a  separate  and  distinct  contract, 
force  the  contract  the  interest  is  for-  but  no  more  so  than  a  mortgage  given 
felted.  McGhee  v.  Tobias  First  Nat.  to  secure  payment  of  a  note  or  bond. 
Bank  (Neb,  1894),  jS  N,  W,  Rep.  537.  The  incUnation  of  our  courts  is  to  treat 
In  Illinois,  where  the  defense  of  all  conveyances  of  real  estate,  what- 
usury  is  set  up  in  an  action  on  a  note,  ever  their  form,  as  mortgages,  when  It 
and  the  plaintiff  offers  in  court  to  strike  is  shown  that  their  purpose  is  to  secure 
off  all  in  excesBof  the  amount  actually  the  payment  of  the  debt.  This  is  em- 
loaned  and  unpaid,  he  is  entitled  to  inently  logical,  as  well  as  just.  The 
judgment  for  such  amount,  in  case  the  debt  is  the  thing — the  basis  and  foun- 
defense  is  established.  Willetts  v.  dation  of  the  whole  transaction. 
Wheeler,  33  III,  App,  629.  When  the  debt  is  extinguished,  or  for 
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The  consequences  of  usury  cannot  be  avoided  by  the  creditor 
giving  up  his  security  for  the  usurious  debt,  and  taking  a  new 
mortgage  on  the  same  property  therefor.' 

If,  however,  there  be  included  in  the  same  security  both  usuri* 
ous  and  valid  debts,  the  former  separate  and  distinct  from  the 
latter,  the  rule  is  that  the  creditor  may  still  enforce  the  security 
to  the  extent  of  the  valid  claim.* 

Though  the  security  be  in  form  an  absolute  conveyance  to 
the  creditor,  the  existence  of  usury  in  the  debt  entitles  the  debtor 

maj  reason  ceases  to  exist,  no  logical  contract,   or   In   Ibe   character  of  the 

reason  can  be  acB!g;ned  for  endeavoring  transaction,  to  give  her  notice  tbereof. 

to  keep  up  an  appearance  of  life  In  the  .    .     .     But  the  loan  of  Julia's  mone^ 

mortgage,  which  is  simply  an  acceBsory  was  made  in  violation  o(  law,  and  one 

of  the  debt.    The  sole  object  and  pur-  note  and  one  mortgage  taken  to  secure 

pose  of  the  mortgage  Is  to  secure  the .  the  entire  sum  lent.     In  a  suit  founded 

payment  of  the  debt.     If  there  be  no  upon  that  note  and  mortgage,  can  Man 

debt,  if  it  is  paid  or  extinguished  In  recover  the  amount  lent  by  her  ?    Thb 

anj  way,  the  mortgage  has  no  earthly  question  must  be  answered  in  the  neg- 

reason  for  its  eiistence;  it  is  functus  atlve,  for  if  any  part  ol  a  consfdera- 

offieio.     These  remarks  appear  to  me  tion  ia  illeeal,  the  whole  consideration 

to  apply  as  well  to  a  trust  deed,  whose  is  void."     The  court  accordingly  held 

sole  purpose  is  to  secure  a  debt,  as  they  that  the  bill  to  foreclose  should  be  dis- 

do  to  a  mortgage.     The  fact  that  the  missed,  but   without   prejudice   to  the 

nominal  conveyance    Is   to   a   third  right  of  Mary  Godsey  to  bring  an  ac- 

person,  other  than  the  creditor,  makes  tion   for  money   lent.     Thus,   without 

no  difference  in  the  subslantlal  charac-  fault  on  her  part,  she  lost  the  benefit  of 

ter  o(   the  transaction.     It  is  still  an  her  security  on  the  ground  of  usurj. 

accessory — a  mere  security  dependent  Hendrickson  ii.  Godsey,  54  Ark.  ijj. 

on  the  existence  of  a  debt  for  its  life."  But  in  Maryland  it   Is  held   that  a 

KortsaKes  Mot  tu  Fanlt. — A   case  il-  mortgage  given  to  secure  the  amount 

lustraling  the  hardships  sometimes  im-  actually  loaned  and  a  large  sum  addl- 

posed  upon  a  party  to  a  contract  tainted  tional,  as  bonus  fortbe  lender,  can  be 

with  usury,  but  who  was  entirely  igno-  enforced  as  to  the  actual  debt.     Smith 

rant  of  that  fact,  was  recently  decided  v.  Myers,  41   Md.  415. 

¥■  '  the  supreme  court  of  Arkansas.  In  .^/ffiamir,  it  is  held  that  usury  In 
he  material  facts  sufficiently  appear  a  debt  does  not,  at  law,  alfect  the  va- 
from  the  following  portion  of  the  opin.  lidity  of  a  mortgage  given  to  secure  it- 
ion  of  the  court,  by  Hemingway,  J. :  Kelly  ti.  Mobile  BIdg.,  etc^  Assoc,  64 
"  A  loan  of  money  at  the  highest  law-  Ala.  501. 

(ul  rate  of  interest,  made  under  the  in-  Usury  in  a  debt  secured   by  chattel 

ducement  of  a  promise  by  the  borrower  mortgage,  though  Che  transaction  took 

that  he  would  make  a  valuable  gift  of  the  form  of  a  purchase   of  the  mort- 

personal  property  to  the  lender,  is  usu-  gaged  property  by  the  creditor  from  a 

rioUB.    The  gift  is  such  only  in  name ;  former  legal  owner  and  a  sale  thereof 

in  law  and  in  fact  it  Is  a  part  of  the  to  the  mortgagor,  prevents  the  mort- 

price  paid  for  the  use  of  money.     The  gagee   from   claiming  as   a   bona  fide 

loan  by  Julia  Godsey  of  money,  a  part  purchaser  as  against  one  asserting  a 

of  which   belonged   to  her  an'd  the  re-  prior  equitable  ownership.     Meyer  v. 

mainder  to  Marr  Godsey,  was  Induced  Cook,  85  Ala.  417. 

by  (he  promise  that  Hendrickson  would  In  New  York,  a  usurious  mortgage  i* 

pay  the  highest  rate  of  interest  allowed  void  as  against  the  mortgagor'  s  judg- 

by  law,  and  in  addition  thereto  permit  ment   cr^ilors.     Carow  v.  Kelly,  5~ 

Julia  to  take  from  his  store  tnercl        "  "     '     '"    "' 
of  a  value  equal  to  interest  on  t 
lent  at  the  rate  of  five  per  cent,  , 

num.    ...     It  appears    that   Mary    Jackson  p.  May, :  ^^  ,,-., 

Godsey  had  no  knowledge  of,  and  re-  nock  v.  Brannock,  10  Ired.  (N.  Car.) 

celved  no  part  of,  the  excessive  charge  ;  428;    McFerrin    v.   White,  6  Coldw. 

and  there  was  nothing  in  the  written  (Tenn.)  449. 
944 
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to  have  the  conveyance  declared  void,  and  possession  restored  to 
him.*  But  where  an  absolute  deed  is  given  as  security  for  a  valid 
debt,  the  security  is  not  rendered  void  by  the  fact  that  usury  was 
included  in  a  subsequent  renewal  note.' 

The  creditor  who  is  guilty  of  usury,  and  who  loses  his  security, 
is  not  entitled  to  any  relief  from  a  third  person  not  a  party  to  the 
usury,  merely  because  a  portion  of  the  loan  was  used  in  satisfying 
a  prior  lien  on  the  latter's  property.* 

The  defeat  of  the  security  carries  with  it  all  waivers  by  the 
debtor  of  homestead  and  exemption  rights  in  the  property  mort- 
gaged.^ And  the  waiver  remains  void,  notwithstanding  a  subse- 
quent judgment  purging  the  debt  of  all  usury." 

Sureties  are  not  bound  by  a  waiver  of  homestead  and  exemp- 
tion rights  in  a  note  signed  by  them,  when  they  have  no  notice 
of  the  existence  of  usury  therein.* 

Statutes  in  some  of  the  states  provide  that  the  defense  of  usury 
cannot  be  raised  against  negotiable  paper  in  the  hands  of  an  inno- 
cent purchaser  for  value  before  maturity;  and  it  has  been  contended 
that  his  immunity  should  be  construed  to  extend  also  tothesecuri* 
ties,  upon  the  faith  of  which  the  negotiable  instrument  itself  was 
purchased  ;  but  where  the  question  has  been  fairly  presented,  t.he 
courts  have  held  that  the  mortgage,  or  other  security,  must  be  re- 
garded in  this  respect  as  separate  and  distinct  from  the  negotiable 

Where  a  note  U  made  up  In  part  of  pa^  him  the  amount  of  hii   bid  vith 

a  pre-existing  valid  debt,  and  In  part  of  usurious  interest.    J  accordingly  bid  in 

usurious  Interest  on   another  account,  the  land,  and  the  sheriff  con vejed  it  to 

the  note  is  not  void,  but  the  maker  Is  him.     Afterward,  at   the   debtor's  re- 

entitled  to  an  abatement  thereof  to  the  quest,  J  convej'ed  the  land  to  H,  who 

extent  of  the  usury.   Smith  v.  Heath,  4  paid  J   the    amount   of    his   bid,   and 

Dal/  (N.  Y.)  IJ3.  agreed  in  writing  with  the   debtor  to 

1.  Baggett  V.  Trulock,  77    Ga.  369  i  give  him  the  title,  upon   being   reim- 

Harrold  v.  Morgan,  66  Ga.  39S.  bursed,  with  usurious  interest.     It  was 

AbaolnM OottTOyauoea. — Land  having  held   that   these   usurious   agreements 

been  forfeited   to   the  state   for   delln-  did  not  affect  H's  legal  title.     Pope  v. 

que nt  taxes,  the  owner  borrowed  money  Heartwell,  79  Ga.  4S3. 

under  a  usurious  contract,  with  whicii  t.  Dotterer  v.  Freeman,  88  Ga.  479, 

to  redeem  it.  and  caused  the  land  to  be  S.  A   agreed  to  paj   B  ¥1,700  for  a 

conveyed  by  the  state  to  the  lender  by  mortgage     of    (2,000  to   be   procured 

absolute  deed,  as  security  for  the  loan,  from  C,  the  owner  of  the  land,   which 

In  an  action  of  ejectment  brought  by  mortgage  was  to  draw   legal  interest, 

a  purchaser  from   the  state's  grantee,  B  delivered  the  mortgage,  and  a  por- 

wlth  notice  of  the  usury,  the  defendant  tlon  of  the  money  was  applied  to  the 

pleaded    the    usurious    contract,    and  payment  of  s  valid    prior   mortgage 

sought   to   have  the   deeds   and  notes  upon    the   same    land.      It   afterward 

canceled.      The   court    held    that   the  transpired   that  A's  mortgage  was    a 

state  not  being  a  party  to  the  usury,  forgery.     It   was  held  that  as  A   had 

its   deed  was  not  affected    by  it;  that  acted  in  pursuance  of  a  usurious  con- 

the  lender  took  the  title  as  trustee  for  tract,  he  was  not  entitled  to  any  relief 

the  owner;  and    that   the    debt  being  against  C,  even  as  to  the  amount  so 

void,  the  defendant  was  entitled  to  the  applied    for   his   benelit.     Thomas  v. 

relief  sought.  Lowe  v.  LoomiE,53  Ark.  Fish,  9  Paige  (N.  Y.)  478. 

454.  4,  Small  V.  Hicks,   81  Ga.  691;  Cl^- 

Upon  the  sale  of  the  land  under  ex-  horn  v.  Greeson,  77  Ga.  343. 

ecution,  the  debtor  Induced  J  to  bid  it  0.  Lowry  v.  Parker,  83  Ga.  341. 

In,  and  made  a  verbal  agreement  to  re-  S.  Lewis  v.  Brown,  89  Ga.  1 15. 
27  C.  of  L.— 60                           94e 
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instrument,  and  entitled  to  none  of  its  peculiar  privileges; 
the  result  being,  that  while  the  innocent  purchaser  is  allowed  to 
maintain  an  action  on  the  note,  yet,  if  the  defense  of  usury  is  es- 
tablished, he  loses  the  benefit  of  the  security  which  made  the  note 
marketable.'  • 

Where  the  creditor  has  taken  possession  of  property  mortgaged 
or  pledged  as  security  for  a  usurious  debt,  and  the  statute  de- 
clares the  security  void  for  that  reason,  the  debtor  may  maintain 
an  action  to  recover  the  possession  of  the  property  or  its  value.* 
And  it  seems  that  no  demand  is  necessary  before  bringing  suit, 
the  possession  by  the  creditor  being  tortious.'  But  notwithstand- 
ing a  mortgage  or  trust  deed  may  be  void  on  account  of  usury,  it 
is  held  that  when  the  power  of  sale  has  been  executed,  and  the 
property  purchased  thereunder  in  good  faith  by  an  innocent  third 
party,  his  title  cannot  be  affected  by  the  usury.*  But  when  the 
mortgagee  himself  becomes  the  purchaser  at  a  foreclosure  under 
a  power  of  sale,  his  title  is  subject  to  be  defeated  on  the  ground 
of  usury  in  the  mortgage.' 

3.  As  to  Debt  Originally  Valid. — Where  a  debt  is  valid  and  free 
from  usury  in  its  inception,  the  courts  unanimously  hold  that  it 
cannot  be  vitiated  or  destroyed  by  any  subsequent  usurious 
agreement  in  respect  to  it,  such  as  the  giving  of  security,  extend- 

1.  Scott  V.  Austin,  36  Minn.  460.  "turned  over"  to  the  mortgagee. 

In  Doll  V.  Hollenbeck,   19  Neb.  639,  Wetherell  v.  Stewart,  35  Minn.  4^ 

the  court  held  that   where    the    pur-  S.  Wheelock  if.  Lee,  15  Abb.  Fr.  N. 

chaser   for  value  of  a  note  and  mort-  S.  (N.  Y.)  34. 

gage   before   maturity  and   without  4.  Cuthbert  r.  Hatej,  8  T.  R.  uo; 

notice  of  usury  failed  to  have  the  holder  Jackson  ii.  Henrj',  10  Johns.   (N.  Y.) 

put  his  indorsement  on  the  note  Itself,  186;  6  Am.  Dec.  328;  Jordan  v.   Hum- 

whlch   was    payable  to  order,   and  phiey,    31    Minn.    495;    Mumford    v. 

could  show  onlj  a  written  BBsignment  American  L.   Ins.,  etc.,  Co.,  4   N.  Y. 

upon  the  mortgage,  he  could  not  enforce  463;  Ammondson  v.  Rjan,  11 1  111.  506; 

the   security   on  account  of  the  UEurj>  i  Jones,  Mortgages  (4th  ed.),  4  646. 

which  infected  the  debt.    The  decision,  Thus,  «here  land   was  conveyed  to 

however,  was  based  upon  the  ground  trustees  to  secure  payment  of  usurious 

that  the  purchaser  was  not  the  indor-  bonds,   it   was   held   that  an    absolute 

ser  of  the  note,  within  the  meaning  of  conveyance   bj   the   trustees,   in   con- 

the  law  merchant,  although  be  actually  sideration  of  a  surrender  of  certain  of 

owned  it,  and  had  given  value  for  It.  the  bonds,  could  not  be  avoided  on  the 

Where  the  nominal   mortgagee  is  in  ground  of  usury.     Butler  o,  Myer,  17 

(act  the  agent  of  the  mortgagor,  and  Ind.  77. 

□egotiates  the  mortgage  for  the  Utter's  B.  Jackson  -!>.   Dominick,    14   Johns, 

benefit,   to  one   who   knows  that   the  {N.  Y.)  435;  Jordan  v.  Humphrey,  31 

mortgagor  is  the  reel  party  in  Interest,  Minn.  495  i    Lee  v.   Peck  ham,  17   Wis. 

and  who  takes  usurious  interest  for  the  383. 

amount  advanced,  the  note  and  mort-  Tltto  by  ForMlonire.— After  the  fore- 
gage  are  void  in  the  hands  of  a  sub-  closure  of  a  usurious  mortgage,  the 
sequent  purchaser  after  maturity.  Aid-  mortgagee  resold  the  property  to  the 
rich  V.  Wood,  26  Wis,  168.  mortgagor  for  the  full  amount  of  the 
'  1.  So  held  in  a  case  where  a  chattel  debt  and  usury,  (he  mortgagor  paying 
mortgagee  had  taken  possession  of  the  part  of  the  purchase  price,  and  giving 
goods  under  a  clause  In  the  mortgage,  a  note  for  the  balance.  It  was  held 
But  against  the  consent  of  the  debtor,  that  he  could  not  plead  the  original 
who  had,  however,  previously  given  a  usury  as  a  defense  to  the  new  note, 
writing  sUtlng  that   the  goods   were  Switz  r.  Platts,  ij  Iowa  298. 
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ing  time  of  payment,  executing  a  new  form  of  obligation, 
any  other  transaction  tainted  with  usury.' 

If  the  new  obligation  be  sold  to  a  third  person,  though  he  can- 
not enforce  Eton  account  of  the  usury,  he  stands  in  the  shoes  of 
his  vendor,  and  is  entitled  to  recover  on  the  antecedent  indebted- 
ness.'    But  if  a  valid  contract  has  been  transferred  for  a  usurious 


1.  Abraham»  v.  Claussen,  (a  How. 
Pr.  (N.  Y.)  241  I  Brown  v.  Dewcv,  1 
Saniif.  Ch.{N.  Y.)  56;  Rice f.  Welting, 


V.  Simpson, 
wig  I'.  Sltterly,  56  >fl.  Y.  in',  Patter- 
son i>.  Blrdsall,  64  N.  Y.  394;  21  Am. 
Rep.  609;  /■  re  Consalus,  9-;  N.  Y. 
340;  Kellogg  II.  Adame,  39  N.  Y.38; 
Real  EsUte  Trust  Co.  v.  Keech,  69  N. 
Y.  348;  IS  Am.  Rep,  181;  Cook  v. 
Barnes,  36  N.  Y.  530;  Farmere',  etc., 
Bank  u.  Joalyti,  37  N.y.353;  Carson 
f.  IngalU,  33  Barb.  (N.  Y.)6s7;  Win- 
sted  Bank  v.  Webb,  46  Barb.  (N.  Y.) 
177;  Chaatain  v.  Johnson,  a  Bailey 
(S.  Car.)  574;  Drury  v.  Morse,  3  Al- 
len (Mats.)  445;  Philadelphia  Loan 
Co. :    ~ 


I  BiBs.(U.  S.)23o;Gaitheri'.  Farmert', 
•tc,  Bank,  1  Pet.  (U.  S.)  43. 

In  Bernhisel  v.  Firman,  33  Wall. 
:U.  S.)  170,  the  court,  by  Mr.  Justice 
Swayne,  said  :  "  It  is  well  settled  that 
i[  a  securitj  founded  upon  a  prior  one 
be  faUily  tainted  with  that  vice  (usury), 
and  the  prior  one  were  free  from  it, 
but  given  up  and  canceled,  and  the 
latter  one  thereafter  be  adjudged  void, 
the   prior    one   will   be   revived,    and 


The  cases  to  this 
effect  are  very  numerous." 

ttTni4»ii  oaiiea. — The  rule  has  long 
been  settled  In  Engtand.  that  no  sub- 
sequent taking  of,  or  agreement  10 
take,  illegal  interest  will  vitiate  a  con- 
tract, debt,  or  eecuritj  free  from  usury 
In  its  inception.  Farra]]  t'.  Shaen,  1 
Towner,  "13  Conn,  149;  Hovey  Saund.194;  1  Keb,  ^2^;  Anonymous,  i 
y,  Shumway,  I  Root  (Conn.)  70;  Sloan     Bulstr.  19;  Rex  v.  Allen,  Sir  T.  Raym 


r.  Sommers,  14  N.  J.  L.  509  ;  Smith  1 

Hollister,  14  N.  J.  Eq.  153;  Hann  tj. 
Dekater  (N.J.  1890),  30  Atl.  Rep.  657; 
Donnington  v.  Meeker,  11  N.  J.  Eq. 
162;  Ware  11.  Thompson,  13  NJ.  Eq. 
;  Terhune  v.  Taylor,  37  N.  J.  Eq.  80 ; 


196;  F 


',  Sewel,  7  Mod.  iiS;  Ex  f. 


Vanck 


leit  V 


Ing,  3  Keb.  142  ;  Nichols  v 
3  Anstr.  940:  Pollard  v,  Scholy,  Cro' 
Ellz.  20;  Gray  I'.  Fowler,  1  H.  Bl.  463; 
Phillips   V.  Cockayne,   3   Camp. 


J.   Eq.    ilS;     Abrahams  V.  Bunt 


"53. 


.^ ;  Indianapolh 
Biackf.  (Ind.)  378;  Dotterer  v.  Freeman, 
88  Ga.  479;  Avery  -u.  Creigh,  35  Minn. 

{(;6  ;  Richards  v.  Kountze,  4  Neb.  301 ; 
)ell  T.  Oppenhelmer,  9  Neb.  454 ;  Mit- 
chell V.  Cotten,2  Fla.  136;  Van  Beil  v. 
Fordney,  79  Ala.  76;  Woodali  u.  Kel- 
ly, 85  Ala.  368 ;  7  Am.  St.  Rep.  57 ; 
Cobb  V.  Morgan,  83  N.  Car.  311: 
Wharton  v.  Ebom,  88  N.  Car.  344; 
Rountree  t}.  Brinson,  9S  N.  Car.  107; 
Collier  v.  Nevill,  3  Dev.  (N.  Car.)  30 ; 
Humphrey  u.  McCauley  (Ark.),  17 
S.  W.  Rep.  713;  Tillman  u.  Thatch ei 
(Ark.  1882),  19  S.W.  Rep. 
».  McGehee,  35  Ark.  217; 
Ruddell,  17  Arit.  138;  Parker  v.  Cous- 
'        !   Gratt.  (Va.)   373 


Ufiury"  ri.  pi.  I 
itis  laid  down  Ihal,  "  Ifthe  firal  contract 
is  not  usurious,  it  shall  never  be  made 
so  by  matter  ex  fast  fa<lo."  See  also 
a  Hawk.  P.  C.  377.  k  '7- 

In  Adlington  :'.  Cann,  3  Atk,  154, 
Lord  Ilardwicke  is  reported  to  have 
declared,  that  though  a  mortgage  be 
drawn  for  lawful  interest,  yet.  If  the 
mortgagee  afterward  take  more,  the 
mortgage  would  be  void  "upon  the 
word  take."  Such  a  doctrine  is  cer- 
tainly opposed  to  all  the  English  au- 
thorltiea,  and  the  reported  dictum  U  of 
very  doubtful  authenticity. 

In    Nichols   V.   Lee,   3   Anstr.    940, 
Baron  Thompson  observed  that,  "  Lord 
Marks     Ilardwicke  never  could  have  meant  to 
aler  v.     lay   down   the  proposition  that  is  re- 
ported in  Atkins." 

3.  Gerwig  V,  Bitterly,  56  N.  Y.  314. 


ins,  2   Gratt.  (Va.)   373;  44  Am.  D< 

388;  Pollard  V.  Baylors.  6  Munf.  (Va.)  In  Oneida  Bank  v.  Ontario  Bank, 

«3;  McFerrin    p.   White,    6    Coldw.  N.  Y.  495.  Comstock,  J^  used  the  fol- 

(Tenn.)  449;  York  Bank  v.  Ash  bury,  lowing    language    in    delivering    the 
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consideration,  no  action  can  be  maintained  upon  it  by  a  party  to 
such  usury.' 

After  the  valid  debt  has  been  changed  in  form  and  made  the 
subject  of  a  usurious  agreement,  the  creditor  ought  not  to  be  al- 
lowed, on  his  own  motion,  to  disregard  the  new  agreement  and  sue 
upon  the  old  debt.  The  right  to  enforce  the  debt  may  be  said  to 
be  in  obeyance  until  the  debtor  has  elected  to  set  up  the  defense 
of  usury  against  the  substituted  contract.* 

A  mere  statement  by  the  debtor  that  he  would  not  pay  the 
usurious  contract  is  not  sufficient  to  justify  the  creditor  in  bring- 
ing suit  on  the  pre-existing  debt.' 

On  the  other  hand,  usurious  agreements  by  the  creditor  to  ex- 
tend  the  time  of  paying  a  valid  debt  are  void  and  bind  neither 
party ;  the  creditor  may  sue  as  H  no  extension  had  been  promised, 
and  the  debtor,  after  pleading  the  usury,  cannot  insist  upon  the 
benefit  of  the  extension.* 

If  the  debtor's  plea  of.  usury  is  sustained,  it  seems  that  the 
creditor  may  still  recover  the  debt  in  the  same  action  under  the 

opinion  of  tlie  court  :  "  A  note  or  bond  cited  by  the  court   in  support  of   thli 

maj   be   void   for  usury,   but  being  proposition  is  Rountree  i\  Brinton,  98 

founded   upon  some  antecedent  claim  N.  Car.  107,  the  circumstanew  of  which 

or  contract,  free  from  that  defect,  there  were  that  the  plaintiff  sued  on  a  note, 

may  be  a.  just  and  legal  right  to  recover  alleging  its  consideration  to  be  a  balance 

the  original  consideration.     The  note  of  account.    The  defendant  answered, 

or   bond   may   be   sold,  and  it  will  be  setting  up  usury  in  the  note,  but  it  was 

void  even  in  the  hands  of  an  innocent  not  disputed  that  the  original  debt  was 

purchaser.     But  will  it   be  pretended  valid.    The courtmerely  held  thateven 

that  the  purchaser  gets  absolutely  noth-  if  the  note  was  usurious,  the  plaintiff 

Ing  ?     It  is  impossible  to  doubt  that  he  was  entitled  lo  recover  the  antecedent 

will  stand  Id  the  shoes  of  his  vendor."  debt. 

1.  Gaither  v.  Farmers',  etc.,  Bank,  1  In  Eastman  v.  Porter,  14  Wis.  39,  a 

Pet.  (U.  S.)  43.  creditor  who  had  taken  a  usurious  note 

3.  Though  a  note  taken  in  satiefac-  for  a  prior  valid  debt,  had  previously 

tion   of  a  former  valid  note  is  in  law  brought  an  action  on  the  note  and  it 

void  on  accoimt  of  usury,  the  creditor  had  been  adjudged  void  for  the  usury. 

cannot  sue  on  the  originiil  note  and  de-  He   then  brought    this  action  on   the 

(eat  the  defendant's  plea  of  satisfaction  debt,  and  it  was  held   that  he  was  en- 

by  disclosing  the  usury  and  claiming  titled  to  recover  without  Urst  tendering 

that  the  new  is  therelore  void.     That  the  usurious  interest  paid  on  the  note, 

defense  is  a  privilege  which  the  debtor  which  was  a  matter  of  set-olT. 

alone   can  assert.     Austin  i-.  Chitlen-  8.  In  Host  7^.Smith,4  Ired.  [N.Car.) 

den,  33  Vt.  553.  68,  where  A  gave  B  a  usurious  bond 

But  in  the  recent  case  of  Tillman  v.  for  (320  in  discharge  of  a  valid  debt  of 

Thatcher  i;6  Ark.  334,  where  the  plain-  t^^Oi   it    was    held  that,  although  the 

tiff  took  a  uEuriouB  note  in  seltlement  debt  was  not  thereby  vitiated,  B  could 

of  a  valid  debt,  he  was  allowed  by  the  not  recover  on  the  debt  of  $120  merely 

court,  on  the  theory  that  the  note  was  because  A  had  said  to  a  third  person  that 

voidfor  the  usurv,  to  sue  on  the  original  he  would    pay    that    sum,  but   would 

debt,  in  spite  of  the  defendant's  plea  that  never  pay  the  usurious  bond. 

the   note  was  a  satisfaction  of  the  ac-  4.  Hunt  v.  Bloomer,  5  Duer  (N.  Y.) 

count.     An  inslruction  was  approved,  )0i ;  Church  v.  Malay.  70  N.   Y,  63; 

that, '' If  a  security  founded  upon  an  an-  Beauchamp  v,   Leagan,   14   Ind.  401; 

tecedent  lawful  consideration  becomes  Pyke  r.  Clark,  3  B.  Mon.  (Ky.)   161. 

void,  or  tainted  by  an  usurious  element,  But  see  Kelly  v.  Gillespie,  13  Iowa  55  ; 

the  original   dem'and   will   be  revived,  79  Am.  Dec.  ((6,  which  holds  ihat  a 

Mid  may  be  enforced."    The  only  case  usurious  note  is  a  sufficient  consldera- 
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common  counts.^  But  under  the  rules  of  code  pleading,  no  re- 
covery could  be  had  in  such  case,  unless  the  former  contract  or 
debt  was  relied  on  in  the  pleading* 

4.  Ai  to  Ezecntsd  Contraoti. — After  a  contract  tainted  with  usury 
has  been,  in  all  respects,  fully  executed  and  performed,  it  is,  un- 
less otherwise  provided  by  statute,  too  late  to  set  it  aside  on  the 
ground  of  usury.' 

vnL  Wso  XAT  Taxi  ASTAVTAei  or  Ubobt— 1.  Deftue  Fenonsl 
to  Debtor. — It  is  settled  by  a  multitude  of  decisions  that  the  right 
to  plead  usury  is  a  privilege  personal  to  the  debtor.*  The  de- 
fense  has  been  compared  to  that  of  infancy.' 

The  rule  that  parties  in  pari  delicto  arc  both  equally  precluded 
from  assistance  by  the  courts,  does  not  apply  against  a  borrower 

tion  for  an  agreement  to  extend  the  contract  In  writing  for  any  rate  of  in- 
time  of  paj-ment  of  a  previous  note.  tereit,  but  If  not  in  writing,  no  recovery 

1.  Philadelphia  Loan  Co.  v.  Towner,  can  be  had  for  more  than  six  per  cent., 

II   Conn.   149;   Edgell  v.  Stanford.  6  an   executed  verbal  contract,    under 

Vt.  5^1.  which  more  than  six  per  cent,  has  been 

iBjmiotioit. — Where,  pending  an  ac-  paid,  is  as  valid  as  though  In  writing, 

tion  at  law  on  a  written  contract  for  FesBenden  v.   Taft   (N.    H.   1889),   17 

money  loaned   at  usurious   rates,   the  Atl.  Rep.  713. 

plaintiff  was  enjoined  from  proceeding  4.  Dix  v.  Van  Wyck,  2  Hill  (N.  Y.) 

further    ofl    the  contract,   it  was  held  s" ;  Ohio,  etc.,  R.   Co,  t'.  Kasson,  37 

that  he  was  not  entitled  to  recover  on  N.  Y.  318;  Bullard  v.   Raynor,  30  N. 

the  common  money  counts.    Ambler  v.  Y.  197 ;  Billington  v.  Wagoner,  33  N, 

Ruddell,  17  Ark.  138.  Y.  31 ;  Williams  v.  Tilt,  36  N.  Y.  319; 

3.  Hansee  i;.  Phinney,  3o  Hun  (N.  Mechanics'  Bank  v.  Edwards,  i   Barb. 

Y.)   153;  Rountree  t;.  Brlnson,  98  N.  (N.  Y.)   371;  Wells   v.   Chapman,   13 

Car.  107.  Barb.  (N.  Y.)  561 ;  Austin  u.  Cbltten- 

In  Barrows  -v.  Thomaa,  43  Minn.  170,  den,  33  Vt.  553  ;  Spengler  v.  Snapp,  j 
which  was  an  action  to  recover  per-  Leigh  (Va.)  47S ;  Campbell  f.  Johns- 
■onal  property,  the  plaintiff  based  hia  ton,  4  Dana  [Ky.)  177;  Mordecal  v. 
right  to  recover  solely  upon  a  specitted  Stewat^,  37  Ga,  364  ;  Irwin  v.  Mc- 
mortgage  of  the  property  given  by  the  Knight,  76  Ga.  669 ;  Zellner  v.  Mobley, 
defendant.  The  defense  of  usury  being  84  Ga.  746 ;  ao  Am.  St,  Rep.  390 ;  Hoi- 
interposed,  the  inquiry  upon  the  trial  laday  v.  Holladay,  13  Oregon  513; 
of  that  issue  extended  to  the  question  oC  Cramer  u.  Lepper,  36  Ohio  St.  59;  JO 
usury  In  a  prior  note  and  mortgage,  in  Am.  Rep.  756;  Smith  v.  Exchange 
renewal  of  which,  the  mortgage  relied  Bank,  36  Ohio  St.  141 ;  Studabaker  v. 
on  by  the  plaintiff  was  given.  The  Marquardt,  55  Ind.  341;  Loomis  v. 
latter  having  been  found  to  be  usurious,  Eaton,  33  Conn.  550;  Prltchett  v, 
but  the  prior  note  and  mortgage  free  Mitchell,  17  Kan.  3^5;  33  Am.  Rep. 
from  usury,  the  court  held  that  the  287;  Lehman  f.  Marshall,  47  Ala.  361 ; 
plaintiff  was  not  entitled  to  recover  the  Ransom  v.  Hays,  39  Mo.  445;  Car- 
property  in  tbat  action  by  virtue  of  the  michael  %■.  Bodfish.  32  Iowa  418; 
prior  mortgage,  for  the  reason  that  no  Cheney  t.  Dunlop,  37  Neb.  401 ;  Mor- 
such  right  was  in  Issue.  ling  v.  Bronson   {Neb.  1894),  56  N.  W. 

5.  Where  a  debtor  has  conveyed  land  Rep.  305;  Ladd  r'.  Wiggin,  35  N.  H. 
by  absolute  deed  to  his  surety  as  indem-  431 ;  69  Am.  Dec.  551, 

nity,  and  the  surety  subsequently  pays  But  it  has  been    held    in    Texas  that 

the  debt  and  takes  the  land  in  eatisfac-  under  the  constitution   and  statutes  of 

tion,   his    contract    with     the    debtor  that   state,  a  debtor  cannot  waive    hie 

becomes    fully   executed,   and   neither  right  to  insist  that  a  contract  entered 

the  debtor  nor  any  of  his  creditors  can  into    bv    him    is    usurious.     Miles   v. 

»et   it  aside    for  usury.      Irwin    v.    Mc-  Kelly,  (Tei.  Civ.  App.  1894)  15  S.  W. 

Knight,  76  Ga.  669.  Rep.  734. 

Under  a  statute  allowing  parties  to  6.  Ransom  t:  Hays,  39  Mo.  445. 
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or  debtor  who  has  paid  or  agreed  to  pay  usury.  It  is  deemed 
that  his  consent  to  the  corrupt  contract  was  obtained  by  moral 
duress,  such  as  to  take  from  him  the  character  of  particeps  crim- 
inis.     To  hold  otherwise  would  render  usury  laws  nugatory.* 

The  debtor's  sureties,  guarantors,  heirs,  devisees,  executors,  and 
administrators  are  also  entitled  to  make  the  same  defense  to  the 
contract  which  he  might  have  made,  whenever  the  usurious  con- 
tract afFects  their  rights  and  interests.* 

But  if,  for  any  reason,  the  maker  or  drawer  of  a  bill  or  note  is 
precluded  from  pleading  usury  thereto,  as  in  the  case  of  corpo- 
rations in  Ne-w  York,  his  sureties  are  also  precluded.* 

A  widow  whose  claim  to  dower  and  homestead  is  superior  to 
the  lien  of  a  mortgage  on  the  land  of  her  husband's  estate,  can- 
not attack  it  for  usury,  because  she  is  not  an  interested  party.* 

It  seems  that  an  accommodation  maker  or  indorscr  of  a  note, 
which  has  been  transferred  upon  a  usurious  contract,  cannot  take 
advantage  of  such  usury.' 

The  opinion  has  been  judicially  expressed,  by  way  of  dictum, 

1.  Hewitt   V.   Dement,   57   III.  500  ;  back  pajments  of  usury  made  b_v  him 

First    Nat.     Banic    v.  Plankinton,    Vj  to  clear  his  inheritance  from  an  Incum- 

Wis.  177 ;  9  Am.  Rep.  453.  brance  ^ven  by  his  ancestor  to  secure 

S.  Cole  V.  Hills,  44  N.  H.  127;  Car-  a  usurious  debt.     Pope  v.  Marshall,  78 

michael    ii,    BodRsh,   33    Iowa   418;  Ga.  635. 

Loomis  V.  Eaton,  31  Conn.  550;  Hunt-  Snretlei.— In  Culver  v.  Wiibem,  48 
ress  V.  Patten,  10  Mo.  18;  Ransom  v.  Iowa  z6;  30  Am.  Rep.  38,  it  was  held 
Uayt,  39  Mo.  445  ;  Cheney  v.  Dunlap,  no  defense  to  an  action  on  a  note,  that 
27  Neb.  40: ;  Campbell  v.  Johnston,  4  it  was  given  by  a  surety  in  part  pay- 
Dana  (Ky. )  177 ;  Goodhue  v.  Palmer,  ment  ofhlH  principal's  usurious  debt. 
13  Ind.  4J7  ;  Culchen  v.  Coleman,  13  And  in  Lamoille  Co.  Nat.  Bank  v. 
Ind.  568';  Stein  v.  Indianapolis,  etc,  Bingham,  50  Vt.  105;  aS  Am.  Rep.  490, 
Assoc,  iS  Ind.  137 ;  81  Am.  Dec.  353  ;  it  was  decided  that  the  surety  was  not 
Stockton  V.  Coleman,  39  Ind.  107  ;  entitled  to  the  benefit  of  usury  paid  by 
Studabaker  v.  Marquardt,  5^  Ind.  341  ;  the  principal. 

Draper    u.     Emerson,    ij  "Wis.     147;  '"■' ' 

Cramer  v.  Lepper,  26  Ohio  St.  59;  10 

Am.  Rep.  756  ;  Pritchett  v.  Mitchell.  17  usury  is  not  bound  by  his  indorsement, 

Kan.  35s  ;  33  Am,  Rep.  387  ;  Fenno  i:  made    when    he    was  ignorant   of    the 

Sayre,  3  Ala.  458  ;  Gray  f.  Brown,  la  usury.     Brummer  f.  Wilke,  i  McCord 

Ala.  163  ;  Cain  v.  Gimon,  36  Ala.  168.  (S.  Car.)  17S  ;  Flemming  r.  Mulligan, 

The  opinion  of  Jones,  J.,  at  special  1  McCord  (S.  Car.)  173  ;  13  Am.  Dec, 
term,  waa  quoted  with  approval  by  the  707.  Otherwise,  if  he  makes  false  rep- 
court  of  appeals  in  Merchants'  Exch.  resentatione  to  the  purchaser  as  to  its 
Nat,  Bank  -v.  Commercial  Warehouse  validity.  Odell  v.  Cook,  3  Bailey  {S. 
Co.,   49    N.  Y.   635,  in   the   following  Car.)  59. 

terms:  "All   privies  to   the  borrower,  In  Bank  of  Newburr  i'.  Sinclair,  60 

whether  in  biood,  representation, or  es-  N.  H.  100;   49  Am.  Rep.  307,  it  was 

tate,  may,  both  in  law  and  equity,  by  held  that  usurious  interest  paid  by  the 

the  appropriate   legal   and   equitable  maker  could  not  be  taken  advantage  of 

remedies  and  defenses,  attack  or  defend  by  an  indorser. 

against  any  contract  or  security  given  8.  First     Nat.    Bank  11.  Morris,  4 

by  the  borrower  which  U  Uinted  with  Thomp,  &  C,  {N.  Y.)    183;  De  Roe  i'. 

usury,  on   the  ground   of  Such  usury,  Smith,  4  Thomp,  &  C.  (N.  Y.)  690. 

where  such  contract  or  security  affects  4.  Jeffries  v.  Allen,  3q  S.  Car.  joi. 

the  estate   derived  by  them  from  the  B.  Stewart  v.  Bramhali,   it  Hun  (N. 

borrower."  Y,)    139;   Cody  i'.  Goodnow,    49  Vt. 

An  heir-at-law  is  entitled  to  recover  400;  Kendall  v.   Vandertip,  3  Mackey 
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that  the  right  to  recover  back  usury  paid  is  assignable;*  but 
there  are,  on  the  other  hand,  a  number  of  decisions  holding  that 
the  right  does  not  pass  to  the  debtor's  assignee  for  the  benefit  of 
creditors.* 

S.  Th«  nnier  Cannot. — Being  an  offender  against  the  law,  the 
usurer  is  not  under  any  circumstances  permitted  to  set  up  his  own 
usury  for  the  purpose  of  avoiding  any  of  his  undertakings  or  lia- 
bilities connected  with  the  usurious  transaction ;  what  he  has 
done  or  bound  himself  to  do,  he  must  stand  by,  as  if  no  usury 
were  involved.* 

3.  Snbwqnent  Inonmbranoen.— According  to  some  authorities, 
the  existence  of  usury  in  a  mortgage  debt  cannot  be  taken  advan- 
tage  of  in  order  to  defeat  the  mortgage,  by  the  holder  of  a  subse- 
quent incumbrance,  who  takes  with  actual  or  constructive  notice 
of  the  prior  lien  ;^  particularly  if  the  junior  incumbrance  was  by 
its  terms  made  subject  to  the  former  lien  ;*  or  if  a  sale  under 
foreclosure  of  a  second  mortgage  is  made  subject  to  the  first,  in 
which  case  the  purchaser  cannot  impeach  the  first  mortgage  for 
usury.*  But  if  the  circumstances  were  such  that  the  second 
mortgagee  had  the  right  to  attack  the  first  mortgage,  neither  he 
nor  the  purchaser  at  his  foreclosure  sale  is  deprived  of  the  right 
by  a  recital  in  the  sheriff  "s  deed  that  it  is  subject  to  the  first 
mortgage.* 

Some  courts,  however,  hold  that  a-junior  incumbrancer  has  the 
same  right  to  make  the  defense  of  usury  against  a  prior  incum- 
brance, that  the  debtor  himself  would  have.^ 

(U.  S.)  105.  But  see  Dcme  v.  Scbutt,  108;  45  Am.  Rep.  i;49;  Farmers',  etc. 
aDen.  (N.  Y.)6ji.  Bank  t.  Kitnmel,  iMich.  8^;  Readv  v 

t.  O'Neil  V.  Cleveland,  30  N.  J.  Huebner,  46  WU.  691;  31  Am.  Rep. 
Eq.  173.  749;   Reeder  v.   Martin,  58  Md.   315; 

S.  See  i»/ra,thlB  title,  Recovery  of  Richardson  v.  Baker,  53  Vt.  617; 
PaymenU  of  Usury.  Powell  v.  Hunt,  11 10^2430;  Brooks*. 

S.  Riler  v.  Gregg,  16  Wis.  666;  Todd.  78  Ga.  691;  Pritchett  !■.  Mitch- 
M'Knight  v.  Wheeler,  6  Hill  (N.  Y.)  ell,  17  Kan.  355 ;  ai  Am.  Rep.  387 ; 
492;Taylori'.  Jackson, sDftly(N.Y.)  DeWolt  v.  Johnson,  10  Wheat.  (U. 
497;  Elwell  V.  Chamtierlain,  4  Bosw.     S.)  393. 

(N.V.)3SOi  NnWonal  Bank  v.  Place,  Under  7'cxaj  Rev.  Stat..art.  ]9So,de- 
Ij  Hun  (N.  Y.)  564;  Hansee  n.  Phin-  daring  alt  contractB  for  more  than 
ney,  »o  Hun  (N.  Y.)  153;  Milles  v.  twelve  per  cent,  per  annum  void  for 
Kerr,  1  Ballej'  (S.  Car.)  4,  the  whole  rate  of  interest,  the  holder  of 

For  instance,  the  usurer  cannot  sue  a  junior  mortgage  has  the  right  to  pay 
upon  a  note  which  whs  satisfied  bj'  tak-  off  a  prior  usurious  mortgage  by  pay- 
ing a  new  and  usurious  note,  and  set  ing  the  principal  debt  without  interest; 
up  such  usury  in  reply  to  the  defend-  and  this,  notwithstanding  the  prior 
ant's  plea  of  satisfaction.  Austin  v.  mortgagee  has  in  the  meantime  pro- 
Chittenden,  33  Vt.  553.  cured   a   deed    from    the  mortgagor. 

VronKdow. — A  person  who    wrong-     Maloney  v.  Eahearl  (Tex.  1891),  16  S. 
fully  converts  a   promissory  note,   and     W.  Rep.  1030. 
collects  the  amount,  including  usurious         E.  Fulford  v.  Keerl,  71  Md.  397. 
interest,  is  liable   to  the  owner  for  the         t.  Warwick  v.  Dawes,  36  N.  J.  Eq. 
full  amount,  usury  and  all.     Allison  -v.     54S. 
King.  35  Iowa  56.  T.  Pinnell  v.  Boyd,  13  N.  J,  Eq.  600. 

4.  Union  Nat.  Bank  v.  International         8.  Trusdell  v.  Dowilen,  47  N.  J.  Eq. 

Bank,  i»3  III.  510:  Darst  v.  Bates,  95     396;  Mutual  L.  Ins.  Co.  v.  Bowen,  47 

111.493;  Lee  "■   Feamster.ai    W.  Va.     Barb.  (N.  Y.)  618;  Dix  i>.  Van  Wycl^ 
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Where  securities  are  given  for  the  common  benefit  of  two  or 
more  creditors,  the  rule  seems  to  be,  that  neither  can  attack  the 
other's  claim,  on  the  ground  of  usury.* 

4.  finbieqiient  Purcbuert.^ — The  grantee  of  the  mortgagor's  equity 
of  redemption  merely,  pays  therefor  only  what  the  equity  is  sup- 
posed to  be  worth,  on  the  basis  that  the  mortgage  is  valid ;  and  if 
he  were  to  be  allowed  to  defeat  it  for  usury  between  the  mortg^or 
and  mortgagee,  he  would  thereby  acquire  a  much  more  valuable 
estate  than  he  bargained  for.  The  rule,  accordingly,  is  that  such 
purchaser  must  abide  by  his  contract,  and  submit  to  the  enforce- 
ment  of  the  mortgage.* 

This  rule  applies  with  additional  force,  in  cases  where  the  pur> 
chaser  takes  his  deed  expressly  subject  to  the  mortgage,  and  de- 
ducts the  amount  thereof  from  the  agreed  purchase  price.*  It 
also  applies,  with  even  greater  force,  in  cases  where  the  deed  con> 
tains  an  "  assumption  clause,"  whereby  the  purchaser  covenants 

i  Hill  (N.  Y.)   53a.     See  also  Hudnit  Iowa  36;   Green   v.   Kemp,  13   Man. 

V.   NaBh,i6N,  J,  Eq.  550.  s'S ;  7  Am.  Dec.   169;  Bridge  u.  Hub- 

InwlTBUt  Dabtor.— A  junior  incum-  bard,  15  Mass.  96;  S  Am.  Dec.  86. 
brancer  may  attack  the  prior  mortgage        The  acceptance  of  a  deed  ezpreuly 

lor  UBurj',  without  the  consent  of  the  subject   to    ao '  outstanding   mortage 

debtor,  where  the  latter  is  insolvent,  in  finally   precludes    the  grantee  Irom 

order  to  protect  the  fund  out  of  which  pleading  uaurj  against  such  mortgage; 

Uie  liens  are  to  be  satisfied.     Coir  v.  nor  will  the  substitution  of  a  new  deed 

Bansemer,  36  Ind.  94.  with   the    assumption   cIbuec  omitted, 

1.  Adams  v.  Robertson,  37  111.  45  ;  under  a  claim  that  it  was  inserted  In 

Busby  V.  Finn,  I  Ohio  St.  409.  the  first  deed  by   mistake,  enable  the. 

1.  Reed    v.   Eastman,    50    Vt.    67  ;  grantee  to  plead  the  usurv.     Barthet  1: 

Cheney  v.  Dunlap,  a?  Neb.  401  ;  Wells  Ellas,  3  Abb.  N.  Gas.  (N.  Y.)  3(14. 
w.  Chapman,  4  Sandf.Ch.{N.Y.)  313;         In  Tnigdell  i/.  Dowden,  47  N.J.  Eq. 

Post  V.  Bank  of  Utica,  7  Hill  (N.  Y.)  396,   Van   Fleet,  V.  C,  in   delivering 

»i  ;  Sands  v.  Church,  6  N.  Y.  347  ;  theopinionof  the  court  after  stating  the 

Stavton   V.   Riddle,   114    Pa.  St.  464;  rule  as  given  in  the  text,  said  :"  But  this 

Mcbuire  v.  Van  Pelt,  55  Ala.  344.  doctrine   does  not  at  all  rest   on  the 

It  has  been  said  that  the  right  to  set  theory  that  the  taint,  by  the  conveyance, 

up  the  defense  of  usury   is  to  be  dis-  has,  as  between   the  original   parties, 

tinguisbed   from  the   right   to   sue  to  been  purged  from  the  mortgage.     On 

avoid  usurious  securities ;  and  that  it  is  the  contrary,  the  fact  is  that  the  taint 

only  where  the  grantee  of  mortgaged  as  to  thetn  still  exists  in  all  Its  original 

premises  ieeks  affirmative  relief  as  a  force ;  but  the  doctrine  rests   on    this 

plaintiff,   that   the   question   arises  foundation:      That  the   purchaser,  by 

whether  heisoneofthe  personsauthor-  taking  title   subject   to   the  mortgage, 

lied  by  law   to  attack  the   mortgage,  and  retaining,  out  of  the  price  he  agreed 

Chamberlain  v.  Dempsey,  14  Abb.  Pr.  to    pay,   sumclent    money   to  pay  the 

(N.  Y.)  241.  mortgage,  places  himself  in  a  posllton 

3.  Brolasky   v.   Miller,  9  N.  I.   Eq.  where  he  cannot  allege  usury  without 

807;  Dolman  -v.  Cook,  14  N.  ].  Eq.  56;  attempting  to   keep   back   part  of  the 

Conover  f.  Hobart,  34  N.  J.  Eq.  130;  money  which  he  agreed  to  pay  for  tlie 

Leei'.Stiger,3oN.  ].Eq.6io;  Pmnell  mortgaged  lands.     H  a  vi  ng  retained 

V.  Boyd,  33  N.  J.  Eq.  600,  190;  Hartley  enough  of  the  pure  base- money  10  pay 

V.  Harrison,  34  N.  Y.  170;   Henderson  the  mortgage,  under  a  promise  that  he 

I'.   Bellew,   4j   111.  31a;   Valentine  v.  would  apply  the  money  to  the  pavment 

Fish,  41;  111.  462;  Cleaver  v.  Burcky,  17  of  the  mortgage,  it  is  plain  that'  if  he 

III.  App.  93;  Stephens  v.   Muir,  6  Ind.  were  allowed   to  make  the  defense  of 

351;  Nance  v.  Gregory,  6  Lea  (Tenn.)  usury,  and  should  make  It  successfully, 

343;  40  Am.  Rep.  41;  Frost  v.  Shaw,  he  would  defraud  both  his  grantor  and 

10  Iowa  49:;  Huston  v.  Stringham,   21  the  mortgagee.  He  would  be  permitted 
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and  agrees  to  pay  the  mortgage,  as  a  part  of  the  purchase  price.' 
A  grantee  from  such  purchaser  is  subject  to  the  same  rule* 

The  fact  that  the  mortgagor  agreed  with  the  purchaser  that  he 
would  assert  his  personal  rights,  and  defend  on  the  ground  of 
usury,  does  not  entitle  the  purchaser  to  defend.' 

Where  payments  have  been  made  and  credited  generally  upon 
a  mortgage  debt  wherein  usurious  interest  was  reserved,  and  the 
amount  of  such  payments  is  sufficient  to  extinguish  the  valid 
portion  of  the  debt,  a  purchaser  of  the  mortgaged  property  may 
insist  that  it  is  free  from  the  mortgage* 

A  purchaser  of  mortgaged  property  with  covenants  of  warranty, 
and  against  incumbrances,  has  his  remedy  upon  his  covenants, 
and  therefore  ought  not  to  be  allowed  to  defeat  foreclosure  of 
the  mortgage  on  the  ground  of  usury.' 

For  an  entirely  different  reason,  it  is  held  that  a  purchaser  of 
land  from  trustees  cannot  avoid  his  mortgage  given  for  the  pur- 
chase price,  on  the  ground  of  usury  in  the  debt  to  secure  which 
the  conveyance  to  the  trustees  was  made.  He  stands  in  the  po- 
sition of  one  claiming  under  the  usurious  security.* 

to  Bpeculste  on  a  violation  of  law  that  purchaser  of  mortgaged  property  gave 

bad  done  hitn  no   harm,  and   to  keep  a  bond  and  mortgage  for  a  portion  of 

back  money  to  which  he  has  no  right  the  purchase  price  equal  to  the  amount 

whatever  ;  and  to  do  lo  in  direct  viola-  of  a  prior  UEurious  mortgage  then  out- 

tion  of  his  promise.     To  prevent  this,  Gtanding,  and    deposited  them  with  a 

equitj  says  that  he  shall  not  make  the  third    party,   to    be   delivered    to  the 

deieneeof  usury  ;bQt  It  says  so,  not  be-  grantor  in   the   event   that   the   latter 

cause  the  mortgage  has  been  purged  of  should  succeed   In    setting    aside    the 

its   taint,  but   b^ause   he   kept    back  usurious  mortgage  ;  but  If   he  should 

enough  of  the  purchase -money  to  pay  fall  to  do  so,  then  the  purchaser  was  to 

the  mortgage,  under  a  promise  that  if  raise  money  on  his  own  mortKage,  and 

the   money  were  left  In  his  hands  he  pay  off  the  prior  mortgage  tTierewith. 

would  pay  the  mortgage  debt.    This  is  It  was  held  that  there  was  no  assump- 

the  foundation  on  which  the  doctrine  Uon  of  the  prior  mortgage   so  as    to 

just   mentioned   rests,   and   it   has    no  estop  the  purchaser  from  attacking  It 

other."  for   usury.     Berdan    v.   Sedgwick,   44 

1.  Essley   v.    Sloan,  116   III.   391;  N.  Y.  6a6. 

Stiger  V.  Bent,  iii  III.  318;  Jones  r.  SMnrltr OItbh  by  Pnrolt&sar. — When 

Insurance  Co.,40  Ohio  St.  583;  Cramer  the    purchaser    of    land   subject   to   s 

V,  Lepper,   j6   Ohio   St.    59;  ao  Am.  mortgage  which  he  assumed,  gave  his 

Rep.  756;  Sulivan  Sav.  Inst.  ij.  Cope-  own  valid  note  and   mortgage   to  dls- 

land,   71    Iowa  67;    Bonnell's   Appeal  charge  the  former,  it  was  held  that  he 

(Pa.  St.  18S6J,  II  Atl.  Rep.  311;  Fisher  could  not  set  up  as  a  defense  to  his  own 

V.    Kahlnan,  3   Phila.  (Pa.J  213;  Log  mortgage,  that  the  former  was  in  fact 

Cabin   Permanent    Bldg,    Assoc,   v.  usurious.     HollingBwortb  T.  Swickard, 

Gross,  71    Md.  456;  Fulford  v.  Keerl,  lo  Iowa  385. 

71  Md.  397;  Hough  T'.  Horsey,  36  Md.  3.  Essley  v.  Sloan,  116  111. 391 ;  Jones 

181;    Maboney   t;.  Mackubin,   54  Md.  r.  Insurance  Co.,  40  Ohio  St.  5S3. 

16S;  Burlington  Mut.  Loan  Assoc,  v.  S.  Stayton    v.   Riddle,   114    Pa.   St. 

Heider,  53  Iowa  434 ;  Pickett  v.  Mer-  464. 

chants'  N«.  Bank,  3J  Ark.  346 ;  Cren-  4.  Woolley  v.  Alexander,  99  111.  188. 

shaw  V.  Clark,  5  Leigh  (Va.)  65.     But  B.  Studabaker  v.  Marquardt,  55  Ind. 

-       "-  '    r  V.  Sul      "■-"---  —                         ....,■>, 


see  Parker  v.  Suloutf,  94  Pa,  St.  527,  341.     The   contrary   is   held    In   Ifew 

—' '   purchaser  who  had  assumed  Tori.     Brooks  !■.  Avery,  *  N.  Y.  aij; 

ige  was  allowed  to  set  off  pay-  Post  v.  Dart,  S  Paige  (N.  Y.)  639. 
usurious  interest.  6.  Stoney   v.   Ameri 

;   CoustltiiMa   AiaumptloiL. — A  11  Paige  <N.  Y.)  635, 
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In  one  instance  a  purchaser  at  an  execution  sale,  subject  to  all 
prior  legal  incumbrances,  was  allowed  to  plead  usury  against  a 
prior  mortgage  •}  and  in  another,  a  purchaser  from  the  mortgagor, 
who  agreed  to  pay  whatever  might  be  due  from  the  latter,  was 
allowed  to  make  the  same  defense.*  And  when  a  party  pur- 
chased the  property  with  the  information  from  the  grantor  of  the 
usurious  character  of  the  prior  mortgage,  and  with  a  view  to 
avoiding  the  incumbrance,  it  was  held  that  the  defense  of  usury 
was  available  to  him." 

In  Mississippi,  the  purchaser  of  an  equity  of  redemption  is 
allowed  by  statute  to  have  usurious  interest  paid  by  the  mort< 
gagor  applied  to  the  principal  debt.* 

Another  result  of  conveying  the  land  to  a  grantee  who  assumes 
the  mortgage  is,  that  the  mortgagor  himself  cannot  thereafter  at- 
tack it  for  usury  in  jjroceedings  to  foreclose  where  no  personal 
judgment  is  sought  against  him."  But  if  the  conveyance  to  a 
purchaser  who  assumes  the  mortgage  be  afterwards  surrendered, 
or  the  title  becomes  revested  in  the  mortgagor,  by  deed  not  sub- 
ject to  the  mortgage,  he  becomes  restored  to  his  right  of  attack- 
ing the  mortgage  for  usury." 

5.  Crediton, — Some  courts  hold,  consistently  with  the  doctrine 
that  usury  is  a  personal  defense,  that  one  creditor  cannot  plead  it 
for  the  purpose  of  defeating  another's  claim  or  security  against 
the  common  debtor ;'  while  other  courts  show  a  disposition  to 
allow  contests  of  this  character,  particularly  where  the  debtor  is 
insolvent,  and  the  fund  is  in  court  for  distribution.* 

I.  Cummins  v.  Wire.6N.I.  Eq.  73.     ins   v.  Calhoun,  45  Ata.  jSj;   Mills  v. 

i.  M'Alister  *.  Terman,  33  Mi»B.  14a.     Carnlj,  i  Bosw.  (N.  Y.)  159. 

8.  Newman  v.  Kercliaw,  10  Wia.  333.         A  subsequent  creditor  cannot  object 

4.  Mississiffi  Code  (1871),  f  1379  j  to  the  payment  of  illegal  interest  on  a 
Chaffe  I'.  Wilson,  ^9  Migs.  43.  judgment,  unless  it  can  be  shown   that 

6.  National  L.  Ins.  Co.  v.  Olmsted,  the  debtor  and  judgment  creditor  had 
i;3  Iowa  354.  colluded  to  defraud  other  creditors  un- 

Where  the  purchaser  of  a  mort-  der  the  appearance  of  usury.  Nichol- 
gagor's  equity  of  redemption  at  a  son's  Appeal  (Pa.  1887),  ii  Atl.Rep.s6a. 
sherifTs  sale,  attemard  procured  an  Oredlton  Afilnst  Bnraty. — Where,  at 
assignment  of  the  mortgage,  and  thus  the  request  of  the  principal  debtor,  a 
acquired  the  absolute  It^al  title,  it  was  usurious  note  secured  by  mortgage  la 
held,  upon  a  writ  of  entry  brought  by  paid  by  a  surety,  junior  mortgagees  can- 
him  against  the  mortgagor  in  posses-  not,  in  an  action  by  the  surety  to  fore- 
slon,  that  usury  in  the  mortgage  notes  close  the  tint  mortgage,  have  the 
could  t>e  set  up  to  defeat  his  title,  amount  of  the  usury  charged  against 
Richardson  v.  Field,  6  Me.  303.  him.      Foard  v.  Grlnter's    Eirs.  (Ky. 

a.  More  V.   Deyoe,  ai  Hun   (N.  Y.)     1892),  18  S.  W.  Rep.  1034. 
308;  Knickerbocker     L.   Ins.     Co.   v.        Aaalfiwa  of  Hortxas*.— In  La  Fai^ 
Nelson.  78  N.  Y.  137;  7  Abb,   N,  Cas.     f.  Herter,  9  N.  Y.  241,  it  was  held  that 
(N.  Y.)  170.  a   creditor   to   whom  a  mortgage  haa 

T.  Good  V.  Grant,  76  Pa.  St.  53;  Mc-  been  assigned  in  payment,  cannot  treat 
Kinney  v.  Memphis,  etc.,  Hotel  Co.,  the  assignment  as  a  nullity  an^  proceed 
13  Heisk.  (Tenn.)  104;  Lee  ;■.  Feam-  to  enforce  his  original  debt,  merely  be- 
Bter,  31  W.  Va.  108;  45  Am.  Rep,  549;  cause  the  mortgagor  haa  filed  a  bill  to 
Barbour  r.  Tompkins,  31  W.  Va.  410 ;  restrain  foreclosure  on  the  ground  of 
Bensiey  v.  Homier,  43  Wis.  631 ;  Car-  usury.  Such  defense  must  firt,t  be  ea- 
michael  v.  Bodfish,  33  Iowa  41S ;  tablighed  by  a  final  judgment. 
Fielder  v.  Varner,  45  Ala.  439;   Bask-         ■.  Nisbet  v.  Walker,  4  Ga.  331 ;  Phil- 
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It  is  also  generally  held  that  the  debtor's  assignee  in  bank- 
ruptcy, receiver,  or  trustee  for  the  benefit  of  creditors,  is  entitled 
to  set  up  the  defense.* 

6.  Uniy  Betveea  Sabaeqnent  Fartiei. — It  is  no  defense  to  the 
maker  or  indorser  of  a  negotiable  instrument,  that  a  subsequent 
transfer  was  upon  a  usurious  consideration.* 

7.  In  Sepaiate  Traiuaotioni. — The  fact  that  there  was  usury  in 

lipa  f.  W«lker,  48  Ga.   ss;   Brooks  v.  (N.  Y.)  9*;  Partridge  v.  Williams,  7a 

Todd,  78  Ga.  693  ;   Butler  t.  Myer,  17  G«.  807. 

Ind.  77 ;  Dis  v.  Van  Wjck,  3  Hill  (N.  The  maker  of  a  note  cannot  take  ad- 

Y.)  s"  ;  Carow  v,  Kelly,  59  Barb.  {N.  vantage  of  ueury  between  subeequeot 

"  '  "         ""  "  *""   sell  V,  Wood,  ij  Hun  parties.     Conwell  v.  Pumphrey,  a  Ind. 

mpson  V.  Van  Vech-  135;  68  Am.  Dec.  611;  Litlell  !■.  Hord, 

1.  27  N.  Y.  568.  Hard  [Ky.)  87  ;  Clapp  v.   Hanson,  15 

See  Mason  v.   Lord,  40  N.  Y.  476,  Me,  345  ;   KnighU  v.  Putnam,  3  Pick, 

where  a  judgment  creditor  was  permit-  (Mass.)  184. 

ted  to  attack  his  debtor's  assignment  of  It  is  no  defente  to  Che  maker  of  a 

a  lease,  made  as  security  for  a  usurious  note  that  a  certain  guarantee  thereon 

loan.  was  tainted  with  usury.     Armstrong*. 

In  Stein  v.   Swensen,  44   Minn.  118,  Gibson,  31  Wis.  61  ;  11   Am.   Rep.  59a, 

It  waa  held,  under  the  Minnesota  stat-  Oppoilt*   Doctrln**. — Some   authori- 

ute  making  all  usurious  conlracls  and     ties  hold  that  the  maker 

■ecurities  void,  that  a  sheriff  holding  when  sued  1            '    ' 

mortgaged  property  under  a  writ  of  at-  in    defense 

tkchment  was  entitled  to  defend  against  plaintiff  was 

the  mortgage  on  the  ground  of  usurj-.  In  Lloyd  v.  Keach,  2   Conn.   175  ^  7 

IiiMlTancj. — In  Pope  i'.  Salomon,  36  Am.  Dec.  356,  the  court,  by  Swift,  C.J., 
Ga.  ',i;4i,  it  W3B  held  that  where  the  said  :  "  On  this  point  there  can  be  no 
money  of  an  absconding  debtor  was  in  doubt.  The  indorsee  of  s  note  must 
the  hands  of  a  trustee,  to  be  applied  in  show  a  legal  right,  that  he  came  law- 
payment  of  a  usurious  contract,  a  court  fully  by  the  possession  of  it,  to  entitle 
of  equity  would  enjoin  such  payment,  him  to  recover.  Of  course,  it  is  com- 
Bt  the  instance  of  a  creditor  whose  debt  petent  for  the  defendant  to  show  that  he 
was  not  tainted  with  usury.  had  no  legal  right,  or  that  the  posses- 

The  same  court,  however,  holds  that  slon  was  not  lawful."     See  also  Fish  v. 

one  creditor  cannot  maintain  an  action  De  Wolf,  4  Bosw.  (N.  Y.]  ^73. 

to  recover  uaury  paid  by  his  insolvent  It  has  been  decided  that  the   maker 

debtor  to  another  creditor.     Singleton  of  a  valid  note  may  take  advantage  of 

V.  Patillo,  78  Ga.  367;  Harris  v.  Hull,  usury    between  an   indorser    and   in- 

7oGa.  831;   Hicks  v.  Marshall,  67  Ga.  dorsee,   when   the  latter  sues   on    the 

714.  note,  hut  not   bo  as  against  a   subse- 

1.  Wheelock  v.  Lee,  15  Abb.  Pr.   N'.  quent   bona  fide  holder.     Freeman  v. 

S.  (N.  Y.)  14;  Palenr.  Johnson.  £0N.  Brittin,  17  N.  J.  L.  191, 

Y.49;  46  Barb.(N.  Y.)   31;   Green   v.  It  is,  however,  somewhat  difficult  to 

Morse,  4   Barb.  (N.  Y.]  331 ;  Beach  i>.  see   why   the   maker   should   tie    any 

Fulton   Bank,  3   Wend.  (N.  Y.)  573;  more  concerned  with  the  usury  in  the 

Pratt  TJ.  Adams,  7  Paige  [N.  Y.)  639  ;  one  case  than  in  the  other,    llje  note 

Pearsall  v.  Kingsland,  3  Edw.  Ch,  (N,  being   his  valid    obligation,   he  ought 

Y.)    I9S!    Gray    v.   Bennett,    3    Met.  not  to  be  allowed   to  avoid   paying  It 

(Ma««.)  532  ;  Tamplin  *.  Wentworth,  on  account  of  usury  which  did  hira  no 

99   Mass.   63;   Corcoran   ij.  Powers,  6  harm,  and  to  which  he  was  a  stranger. 

Ohio   St.   19;    Mallon   v.   Munson,    2  Hntcasor.— The     mortgagor     in    a 

Handy  (Ohio)  97  ;  Bosanquett  i>.  Dash-  valid  mortgage  is  not  entitled  to  defeat 

wood,   Cas.   Temp.  Talb.  38 ;    Ex   f.  it  by  reason  of  its  having  beenassigned 

Skip,  1  \t».  489;  Brandon  v.  Sands,  1  by  Che  mortgagee  as  security  for  a  usu- 

"iffanay  v.  Boatman's  Inst.,  rfous  dpbt.     Warner  i:  Gouverneur,  1 

'.  S.)  375; /n  rePrescott,  5  Barb.  (N.  Y.)  36 ;   Stevens  f.  Reeves, 

Bias.  (U.  S.)  533;  Moore  v.  Jones.  33  33  N-  J.  Eq.  .   - 


Vt.   739;  Woolfolkt.  Plant,46Ga. 
S.  Cameron  v.  Chappelt,  14  Wend,     in  an  action  by  an  indorsee  against  a 
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other  and  separate  dealings  between  the  same  parties  does  not 
constitute  any  defense  against  an  action  upon  a  contract  not  itself 
so  tainted.* 

8.  Btrangen  to  the  Uniry. — If  a  third  person,  either  for  accom- 
modation,  or  in  payment  of  his  own  debt,  contracts  to  pay  the 
usurious  debt  of  another,  he  cannot  avoid  the  contract  on  the 
ground  of  such  usury.*  Conversely,  if  a  third  person  at  the  debt* 
or's  request  furnishes  the  means  with  which  to  discharge  a  usurious 
debt,  the  debtor  cannot  plead  usury  against  the  claim  of  such  third 
person  for  reimbursement,  nor  to  defeat  the  original  securities  in 

indoner,  the  Utter  may  show  that  the  Sloan,  62  Pa.  St.  485  ;  Little  v.  White, 

Indorsee  recdved  the  paper  as  securit/  S  N.  H.  379 ;  Steele  v.  Franklla,  c  N. 

for  a  uBuriouB  contract  made  between  H.  377  ;  Diit  -n.  Van  Wj-ck,  1  Hill  (N. 

him   and   the  maker.     Dunscomb  v.  Y.)  514, 

Bunker,  i  Met.  (Mass.)  8  ;   Wiemer  v.  A  fortiori,  one   who  assumes  par- 

Shelton,  7  Mo.  137.  ment  of  an  indebtedness  incurred  by 

But  USU17  between  the  Hrst  Indorsee  another  under  a  series  of  current  deaf- 

of  a  note  and  another,  will  constitute  no  ingg,  ctnnot  take  anj  advantage  of  the 

defense  to  an  action  against  him  on  his  fact    that  usurious  interest  had  been 

Indorsement,  brought  i>y  a  subsequent  paid  by  the  debtor  on   items  of  the  ac- 

Indonee,     Morford  f.  Davis,  38  N.  Y.  count  which  bad  been  fully  paid  and 

481.  settled  liefore  the  indebtedness  in  ques- 

1.  Smead   v.   Chrisfield,   i    Dfsney  tlon   accrued.     Burwell    v.   Burgwyn, 

(Ohio)  18;  Primrose  i>,  Anderson,  34  100  N.  Car.  369;  105   N.  Car.  498. 

Pa.  St.  115.  In  an  action  to  foreclose  a  mortgage 

The  payment  of  usurious  interest  given  bv  A  to  B  to  secure  C's  oebt, 
upon  the  first  four  notes  of  a  series,  does  upon  which  C  bad  made  usurious  pay- 
not  entitle  the  maker  to  plead  it  as  a  menta,  C  consented  that  the  amount  of 
defense  to  an  action  on  the  fifth.  Rid-  such  payments  might  iie  applied  upon 
die  f.  Rosenfeld,  103  111.  60a.  the  principal  debt,  ><  if  the  law  will  so 

3.  Bearcc  v.  Barstow,  9  Mass.  ^$\  apply  it."     It  was  held  that  such  ap- 

6  Am.  Dec.  3j  ;  Gathercote  v.  Young,  plication  would  be  made  by  the  court. 

61  N.  II.  131  ;  Dennistoun  v.  Potts,  a6  First  Nat.  Bank  v.  Wood,  53  Vt.  491. 

Miss.  13.  In  Coulter  v.  Robertson,   14  Smed. 

B  was  Indebted  to  the  plaintiff  for  a  &  M.  (Miss.)  18,  A  held  B's  note. given 

usurJouG  loan.     The  defendant  was  in-  for  a  usurious  loan.     B  arranged  with 

debted  to  B  in  an  amount  larger  than  his  C,  who  Owed  him,  to  have  C  give  his 

debt  to  the  plaintiff.    Thedefendant,in  own  note  to  A  and  take  up  B's  note. 

payment  of  his  own  debt,  gave  a  note  to  which   was   accordingly  done,  and  B 

the  plaintiff  for  the  amount  of  B's  debt,  discharged  and  satisfied  C's  debt.     In 

including   the  usury,  and  paid   B  the  an  action  on  C's  note  to  A.  it  was  de- 

balance    In   mone;'.     In   an  action  on  cided  that  C  could  plead  the  original 

the  note,  it  was  held  that  (he  defendant,  usury. 

not   being   a  party  to  the  usury,  and  In  an  action  upon  a  note  given  by  the 

having  given  the  note  at  legal  interest  president  of  a  corporation,  in  his  own 

*~       lyment    of   his   own   valid    debt,  name,  in  settlement  of  a  usurious  debt 

up  the  original  usury  to  of  the  corporation,  the  defendant  hav- 


X 


defeat  the  note.     Bearce  v.  Barstow,  9    ing  received    from    the   company   t 

Mass.  45  ;  6  Am.  Dec.  35.     This  case  is     amount  of  such  note,  it  was  held  thai 

cited  with  approval  In  Green  v.  Kemp,    he  could  not   take    advantage   of  the 


13  Mass.  515  ;  7  Am.  Dec,   169  ;   Cook 

V.    Dyer,    3    Ala,    646 ;    Reading    v. 

Weslon,  7  Conn.413  ;  Botsford  r.  San-  14  Iowa  135. 

ford,  3  Conn.  iSo  ;   Wales  v.  Webb,  5  Hnabajia  ud  Wife,— Where  a  usuri- 

Conn.  161  ;  Lowell  v.  Johnson.  14  Me.  oub  note  given  by  the  husband  alone, 

343  ;  Stanley  ii.  Kempton,  30  l/lt.  i»o;  was   secured   by    a   mortgage   on  the 

Richardson  v.  Field,  6  Me.  39  ;  Tail  v.  homestead,  and  executed  by  both  hus- 

Hannum,  3  Yei^.  (Tenn.)  355  ;  Allison  band  and  wife,  in  an  action  to  foreclose, 

V.  Barrett,  i£  Iowa   380  \  Campbell  «.  it  was  held  that  the  wife,  though  not  >  ' 
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his  hands.*  It  has  also  been  decided  that  a  note  given  in  settle- 
ment of  a  usurious  debt,  but  made  payable  and  delivered  to  a  cred- 
itor of  the  usurer  in  payment  of  his  valid  debt,  and  received  by  the 
creditor  without  notice  of  the  usury,  cannot  be  attacked  therefor 
in  his  hands  * 

IX.  ElTOPTU. — 1.  Ai  Between  Oiiginal  Partiei.  —  As  the  prime 
object  of  usury  laws  is  to  protect  the  debtor  from  the  oppressive 
exactions  of  the  creditor,  all  agreements  to  the  effect  that  the 
debtor  will  not  take  advantage  of  the  usury  are  regarded  as  ob- 
tained by  the  creditor's  coercion,  and  constitute  no  bar  to  relief." 
This  is  equally  true  whether  such  agreement  be  contemporaneous 
with,  or  subsequent  to,  the  usurious  transaction  ;*  unless,  of  course, 
the  subsequent  agreement  amounts  to  a  purging  of  the  usury. 
Thus,  the  acceptance  by  the  debtor,  without  objection,  of  accounts 
rendered  which  include  usurious  interest,  does  not  estop  him  to 
plead  the  usury  when  sued  for  a  balance  of  the  account.* 

8.  A<  to  Th^  Parties. — ^Notwithstanding  the  favor  with  which 
the  victim  of  usury  is  regarded,  he  is  sometimes  estopped  by  his 
representations  to  third  parties  who  have  succeeded  to  the  rights 
of  the  creditor,  in  ignorance  of  the  usury  and  in  reliance  upon  the 
debtor's  statements. 

Thus,  if  the  maker  of  a  usurious  note  or  mortgage  induces  an 
innocent  party  to  purchase  it  from  the  holder,  he  is  estopped,  as 
against  such  purchaser  or  his  transferee,  to  set  up  the  usury."  So 
also  is  the  assignor  of  a  bond  upon  which  usurious  interest  had 
been  received  by  him  for  forbearance  before  the  assignment.*  But 
clearly  there  would  not  be  an  estoppel  as  against  a  purchaser  with 
actual  or  constructive  notice  of  the  usury," 

Mere  subsequent  promises  by  the  debtor  to  pay  the  debt  do  not 
estop  him  as  against  assignees  or  purchasers,  any  more  than  as 
against  the  original  party.*  Nor  is  he  estopped,  as  against  an  in- 
dorsee of  his  usurious  note,  by  a  previous  agreement  to  give  a 

party  to  the  usury,   could   attack   the  t,  HenderBOn  v.  Hartman,  65   MIh. 

mortgage  as  usurious.     L.7on  v.  Welsh.  466;  Barnett  v.  Zacharias,  14  Hun  (N. 

JO  Iowa  578.  Y.j  304. 

1.  Bush  V.  Livingston,  2   Cai.   Cas.  T.  Kenny  f.  Talbott,  4  Bibb  (Ky,)  39. 

{N.  Y.}  66;  3  Am    Dec.   3:6:    Wen-  Admluloa that  IMbt  Tu  Valid.— The 

dlebonew.  Parks,  18  Iowa  1146;  Maple*  fact  that  the  maker  of  a  note  waspree- 

i<.Cox,74Gb.  701;   Pothill  r.  Brown,  ent  at  the  time  ol  its  indorsement,  and 

84  Ga.  338;    Pence   7'.   Christman,  15  spoke  of  it  as  a  good  and   legal  note. 

Ind.  157.  and  promised  to  pay  it,  concealing  from 

S.  Breckenrtdge  i<.   Bullitt,  3   Litt.  the  indorsees  the  fact  of  usury  in  its  in- 

(Ky.)  3.  ception,  was  held  not  to  eslop  him  from 

1.  Browning    v.    Thompson,  13    B.  defeating  an   action  by  such  indorsees 

Mon.  (Kj.)  387;  Central  Trust  Co.  t:  upon  the  note,  as  in  the  case  of  Salo- 

Burton,  74  Wis.  339;  Union  Nat.  Bank  mons  r.  Jones,  3  Brev.  (S.  Car.)  54;  j 

V.  Eraser,  63  Miss.   131.  Am,  Dec.  538. 

f.  Bosler  i'.   Rheem,  71  Pa.  St- 54;  8.  Duquesne  Bank's  Appeal,  74  Pa, 

Hammond  !>.  Hopping.   13  Wend.  (N.  51.436. 

Y.)  505.  B.  Bank   of  Washington  v.  Arthur, 

5.  Succession   of  Hickman,    13    La.  3  Gratt,  (Va.)  173;  Allison  v.  Barrett, 

Ann.  364,  (6  Iowa  J78. 
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mortgage  to  any  holder  to  secure  it,  nor  by  actually  giving  such 
mortgage  to  the  indorsee  at  the  time  of  the  transfer.* 

It  has  been  held  that  a  party  to  accommodation  paper  who  sells 
it  as  bona  fide  business  paper  at  a  discount  exceeding  lawful  in- 
terest, cannot  impeach  the  sale  as  usurious.' 

This  doctrine  is,  however,  not  in  harmony  with  the  prevailing 
rule  that  a  bona  fide  purchaser,  at  a  discount,  of  accommodation 
paper  from  an  original  party  is  himself  the  real  lender.' 

Affidavits  or  certificates  attached  to  a  negotiable  instrument  or 
other  contract  by  the  debtor,  to  the  effect  that  it  is  subject  to  no 
defenses  and  will  be  paid  according  to  its  terms,  operate  as  an  es- 
toppel, when  relied  on  by  bona  fide  assignees,* 

The  debtor  is  also  estopped  by  the  acts  and  representations  of 
his  authorized  agent,'  even  though  such  agent  is  the  nominal 
creditor," 

The  guarantor  of  a  usurious  contract  is  not  estopped  by  his 
guaranty  to  plead  the  usury,'  particularly  as  against  one  knowing 
its  true  character.* 

3.  By  Conduct. — The  debtor  may,  as  against  an  innocent  pur- 
chaser, estop  himself  without  making  any  actual  representations. 
Thus,  where  a  mortgagor  suffered  the  mortgaged  property  to  be 
foreclosed,  and  took  no  steps  to  prevent  it  on  the  ground  of  usury, 
or  to  warn  bidders,  he  was  precluded  from  afterwards  questioning 
the  title  of  a  bona  fide  purchaser,* 

X.  BIOOTIBT  OF  Patkikts  OF  USUKT — 1.  By  Debtor. — It  was  at 

Hun  (N.  Y.)  la;  Smyth  v.  Lotnbardo, 
IS  Hun  (N.  Y.)  415;  Hutchinson  v. 
AbboU,  33  N.  J.  Eq.  379. 

also  Mason  v.  Anlhony,  AiBOmTlt  of  ValliUty.—The  defendant 

3  Abb.  App.  Dec.  (N.  Y.)  307;  Dick-  waa  an  accommodatioa  Indorser  of   * 

■on  V.  Vail,  3  Cin.  (Ohio)  103.  note  for  (5,000  at  nine  months  with  in- 

The  maker  ot  notes  to  his  own  order,  terest,  which  had  its  inception  on  its 

indorsed  and   delivered    them    to   his  transfer  to  the  plaintiff,  who  gave  for  it 

broker,  who  sold  them  to  the  defendant  $3,000  in   money  and   $1,500  in  notes, 

at  a  discount  exceeding  legal  interest,  The  evidence  tended  to  show  that  the 

upon  ttie  broker's   assurance   that  the'  plaintiff  had  notice  that  it  was  an  ac- 

notes  were  valid  business   paper.     The  commodation  note,  though  he  claimed 

maker  had  had  previous  dealings   with  that    tie  bought   it-  as    business  paper, 

the   broker,  and   presumptively   knew  and    in  reliance   upon   a  contempora- 

the  custom  among  purchasersareiact-  neous  affidavit  made  by  the  defendant 

ing  such  representations  as  were  made  ttiat  the  note  was  subject  to  no  defense 

by  the   broker.     The   maker   received  of   "want  of  consideration,   usury   or 

the  proceeds,    less     the    broker's    com-  otherwise."      It  was  held  that  this  affi- 

missions.      In   an  action   to  have   the  davit  did  not  estop  the  defendant  from 

notes  canceled,  it  was  held  that  he  was  setting  up  the  defense  of  usury.    Lewis 

estopped  to   plead   usury.     Ahern    i-.  v.  Barton,  106  X.  Y.  70. 

Goodspeed,  73  N.  Y.  108.  B.  Sage  v.  McLaughlin,  34  Wit.  j^o. 

S.  See  infra,  this  title,  Accommoda-  %.  Piatt   v.   Newcomb,   37   Hun   (N. 

lien  Paftr.  Y.)  1S6. 

4.  Eitel  w.  Bracken,  38  N.  Y.  Super.  T.  Tiedeman  i-.  Ackerman,  16  Hun 
Ct.  7;  Hirsch  V.   Trainer,  3  Abb.  N.  [N.  Y.)  307. 

Cas.    (N.    Y.)   374;    Chamberlain   v.  B.  Fellows   v.    Wallace,  8   Abb.   N, 

Towniend.  36  Barb.  fN.  Y.)  611;  Me-  Cas.  (N.  Y.)  351, 

chanics'   Bank  v.  Townsend.  19  Barb.  •.  Elliott  v.  Wood,  53  Barb.  (N.  Y.)* 

(N.  Y.)  569;Chapin  v.  Thompson,  33  J85. 
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one  time  held  in  England,  that  the  borrower  was  in  pari  delicto 
with  the  lender,  and  therefore  could  not  recover  back  usury  vol- 
untarily paid  ;'  but  this  doctrine  was  finally  repudiated.'' 

And  the  prevailing  doctrine  now  is,  that  the  debtor  does  not 
pay  usury  voluntarily,  but  rather  under  the  constraint  and  op- 
pression of  the  creditor.* 

The  common-law  rule  that  when  a  debtor  has  paid  usury  he 
may  bring  an  action  to  recover  it  back,  as  for  money  had  and 
received,  nas  been  followed  in  a  large  number  of  the  states  of  the 
Union,  in  some  of  which  the  right  of  action  is,  expressly  or  by 
implication,  given  by  statute* 


1.  Tompkins  v.  Bumet,  I  Salk.  13. 

8,  Clarke  n.  Shee,  Cowp.  loO. 

S.  Schroeppel  v.  Corning,  5  Den. 
(N.  Y.)  336;  CummingS  v.  Knight,  6s 
N.  H.  101 ;  Philanthropic,  etc.,  Assoc. 
V.  McKnight,  35  Pa.  Si.  470;  WilllHr 
v.  Baltimore  Butchers'  Assoc,  45  Md. 
546  ;  Coughman  v.  DrafU.  i  Rich.  Eq. 
(S.  Car.)4t4;  Meem  V.  Dulane^  (Va. 
1890),  14  S.  E.  Rep.  363;  Ware  v.  Ben- 
nett, iS  Tex.  794. 

In  Nerti  Caralina,  it  ie  itill  held 
that  both  parllcG  are  in  fari  delicto. 
Latham  v.  Washington  BIdg.,  etc., 
Amoc.,  77  N.  Car.  145. 

*.  Palmer  v.  Lord,  6  Johns.  Ch.  (N. 
Y.)  9j;  Sejmour  v.  Marvin,  ti  Barb. 
(N.  Y.)  80;  Porter  v.  Mount,  41  Barb, 
(N.  Y.)  561;  Falen  v.  Johnson,  46 
Barb.  (N.  Y.)  11;  Cuinmings  v. 
Knight,  65  N.  H.  lai;  Reading  v. 
Weston,  7  Conn.  409 ;  Brown  v.  Mc- 
intosh, 39  N.  J.  L.  3>;  Grow  v.  Albee, 
to  Vt.  540;  Nichols  V.  Betlowi,  li  Vt. 
j8i;  54  Am.  Dec.  85;  Webb  v.  Wil- 
shlre,  19  Me,  406;  Pierce  v.  Conant,  35 
Me.  33;  Houghton  v.  Stonell,  aS  Me. 
315;  Furlong  V.  Pearce,  (t  Me.  399; 
Wood  V.  Lake,  13  Wis.  84;  NeUon  v. 
BettE,  30  Mo.  App.  10;  Hodge  v. 
Owing!,  5  T.  B.  Mon,  (Ky.)  91;  Kirk- 
patrick  V.  Wherritt,  7  B.  Mon.  (Kj.) 
388;  Wood  V.  Kennedy,  19  Ind.  6S; 
Shocklev  v.  Shocklej,  10  Ind.  108; 
Bexar  Bldg.,  etc.,  Assoc,  v.  Robin- 
son, 78  Tex.  163;  31  Am.  St.  Rep.  36; 
Walker  v.  Villavaao,  18  La.  Ann.  711. 


back  usurj  paid,  and  the  borrower 
need  not  join  with  him  a  co-obligor 
who  was  his  surety.  Davis  v.  Hoy,  z 
Aik.  (VI.)  30J. 

But  one  01  two  joint  makers  o(  a 
note  on  which  illegal  interest  is  charged 
by  a  national  bank,  cannot  recover 
from  the  bank  the  penalty  allowed  by 
the   United  Stales  Rev.  Stat.,  I)  5198, 


authorizing  the  person  who  pays  usuri- 
ous interest  to  a  national  bank  to  re- 
cover twice  the  amount  paid,  where  the 
illegal  interest  was  paid  by  the  other 
maker.  Concordia,  etc.,  Bank  v.  Row- 
ley (Kan.  1894),  34  Pac.  Rep.  1049. 

The  borrower  is  entitled  to  recover 
back  usurious  interest,  without  oSering 
to  return  a  quanUty  of  worthless  rail- 
road stock,  which  the  lender  had  pre- 
tended to  sell  to  him  as  a  part  of  the 
usurious  transaction.  Heath  v.  Page, 
48  Pa.  St.  130, 

But  where  the  contract  of  loan  Is  not 
void,  except  as  to  the  excess  ol  interest 
stipulated  to  be  paid,  the  lender  is  not 
liable  to  an  action  for  excess  of  Interest 
paid,  so  long  as  the  principal  debt,  with 
legal  interest  thereon,  after  deducting 
all  payments,  is  unpaid.  McBroom 
V,  Scottish  Mortg.,  etc.,  Co.,  153  U. 
S.  318. 

BaeoTWT  from  Loan  Acant.^  Where 
an  agent  to  negotiate  a  loan  did  so  at 
usurious  rates  and  received  a  bonus, 
and  afterward  bought  the  note  and 
collected  the  principal  and  interest,  it 
was  held  that  he  was  a  party  to  the 
usury,  and  that  the  borrower  could  re- 
cover back  from  him.  Williams  v. 
Wilder,  37  Vt.  613. 

Form  of  Action. — The  action  given 
by  the  statute  may  be  brought  either 
at  taw  or  in  equity,  though  the  usury 
was  paid  under  a  decree  in  equity. 
Sherley  *.  Trabue,  85  Ky.  71. 

Jndgmanti. — It  is  not  a  sufficient 
answer  lo  an  action  to  recover  back 
usurious  interest  paid,  that  the  defend- 
ant has  recovered  judgment  upon  the 
debts  embracing  the  usury,  and  has 
satisfied  the  judgment  out  of  the  plain- 
tiff's property.  Scott  V.  Shropshire,  3 
DuT.(Ky.)<s3. 

But  in  Kearney  v.  First  Nat.  Bank, 
119  Pa.  St.  577,  following  Hopkins  v. 
West,  83  Pa.  St.  109,  it  was  held  that 
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In  a  number  of  states,  however,  the  rule  is  established  that 
in  the  absence  of  a  statute  clearly  giving  the  right,  no  recov- 
ery can  be  had,  either  at  law  or  in  equity,  of  excessive  interest 
voluntarily  paid,*     Also  that,  in  the  absence  of   statute,  volun- 

uEury  included  in  s  judgment  which  OttrponXio^M. — The  A'cw   T'ffrA  stat- 

had  been  paid,  could  not  be  recovered  ute   forbidding  corporations  to  set  up 

hack.  the   defenBc   of  usury  b^  implication. 

The  statutory  right  of  a  debtor  to  re-  prevents   them   from   suing   to   recoT- 

cover  back  usurious  interest,  is  not  af-  er   back   usury   paid.     Butterworth    v. 

fected  by  the  fact  that  at  the  time  the  O'Brien,  13  >f.  Y.  275. 

debt  was  created   he  gave   the  creditor  1.  Tompkins     n,    f?lll,    28     111.    519; 

a  power  of  attorney  to  confess  judgment  Perkins  v.  Conant,  29  111.  184;  Si  Am. 

thereon,  and  expressly  waived  his  right  Dec.  305;  Manny  v.  Stockton,  34  III. 

to  set  up  the  defense  or  claim  of  usury.  306;    Carter   v.    Moses,    39   III.  539; 

Mellon's    Appeal    [Pa.    1886),   7    Atl.  Pitts  v.  Cable,  44.  111.  103;  ScrogvUl  «. 

Rep.  201.  Brown,   14    111.  App.    340;    Lake    v. 

PayoMnU  b7  TUrd  Pkrtjr. — In  an  ac-  Brown,   116   III.  83;   Nutting  i>.   Mc- 

tion  by  the  debtor  to  recover  back  us-  Cutcheon,  5   Minn.  383  ;    Woolfolk  v. 

ury  paid  under  a  mortgage,  it  is  suffi-  Bird,  12  Minn.  341 ;  Cornell  v.  Smith, 

dent  that  such  payments  were  made  to  27  Minn.  133  ;  Shelton  i>.  GUI,  11  Ohio 

the  mortgagee  by  a  subsequent  purchas-  417;  Graham  p.  Cooper,  17  Ohio  605  ; 

er  of  the  mortgaged  property,  under  an  Williamson  v.  Cole,  26  Ohio  St.  207; 

agreement  with  the  mortgagor  to  pay  Morrison  v.  Helm.  4  Bibb  iKy.)  460; 

the  debt  as  part  of  the  purchase  price.  Thompson  v.  Ware,  8  B.  Mon.  (Ky.) 

Nelson  n.  Cooley,  30  Vt  301.  36;  Hopkins  v.  West,  63  Pa.  St.  loo; 

In  Hazard  o.  Smith,  21  Vt.  123,  it  was  Smith  v.  Coopers,  9  Iowa  376;  Nico- 

hetd  that,  under  similar  circumstances,  oils  v.  Skeel,  12  Iowa  300;  Quinn  v. 

the  action  must  be  brought  in  the  name  Boynton,  40   Iowa    304;     Phillips    v. 

of  the  original  debtor,  and  not  of  the  Gephart,   53    Iowa    396;     FayettviUe 

third  person  who  had  assumed  the  debt  Merchants'  Bank  v.  Lutterloh,  81   N. 

and  made  the  payment.  Car.  143;    Dickenon  v,  Raleigh,  etc., 

Where  A,  at  the  instance  and  request  Land,  etc.,  Assoc.,  89  N.  Car.  37 ;  Blaln 
of  B,  borrowed  money  from  C  at  usu-  v.  Willson  (Neb.  1891),  49  N.  W.  Rep. 
rioua  rates  to  loan  to  B,  it  was  held  334;  New  England,  etc.,  Security  Co. 
that  A  could  not  recover  from  B  the  v.  Aughe,  13  Neb.  504;  Reld  v.  Dun- 
usury  so  paid  to  C.  Swift  v.  Adklns,  2  can ,  i  La.  Ann.  265  ;  Spurlin  v.  Mill)- 
Lea  (Tenn.)  137.  kin,  16  La.  Ann.  Z17;  Harris  v.  Hull, 

A  owed  B,  and  C  owed  A ;  A  pro-  70  Ga.  831 ;  Livingston  v.  Burton,  43 

cured  C   to  pay  B  the  amount  of  A's  Mo.   App.   272;     Rutherford    ^     "'" 

'  '■  -J  B,  with  usurious  interest,  and  lis           -  "       ■*     "       ' 

the  amount  so  paid.  T( 

lis  was  in  effect  a  pay-  Rep.  743  ; 

inent  by  A  to  B,  and  that  A  could  re-  Lean  IV.  S.)  514 

cover  of  B  the  amount  of  usury  paid  In  Illinois,  it  is  held  that  where  the 

byC.    Naylorv.  Hays,  7B.  Mon.  (Ky.)  debtor  does  not  take  steps  to  prevent 

478.       But  where,  under    like    circum-  the    foreclosure  of  a  deed  of  trust,  bjr 

stances,  C   gave  his  note  to  B  at  A's  means  of  which  the  debt  and  usurious 

request,  and  also  paid  B  usurious  inter-  interest  are  collected  by  the  creditor,  it 

est,  it  was  held  that  the  note  was  usuri-  is  a  voluntary  payment,  and  the  usury 

ous  and  void.  Thompson  r.  Thompson,  cannot  be  recovered   back,     l^'ler   v. 

8  Mass.  135.  Massachusetts   Mut.   L.   Ins.   Co.,  108 

PayiiMiit  to  Innooant  PardUMOi. — In  III.  58;  Lake  v.  Brown,  116  111.  83. 

an  action  by  the  borrower  against  the  where   a   mortgagor   has   conveyed 

lender  to  recover  back  usurious  interest  the  mortgaged  property  to  the  mortga- 

paid  on  a  note  in  the  hands  of  an  in-  gee,  In  consideration  of  being  released 

dorsee,  it  must  be  alleged,  not  only  that  from   personal   liability   on   the    debt, 

the  note  was  transferred  before  matu-  this  amounts  to  a  voluntary  payment 

rity  and  without  notice  by  the  indorsee  of  the  entire  debt ;  and  he  cannot  after- 

of  the  usury,  but  also  that  he  purchased  ward  attach  the  mortgage  or  deed  on 

for   value.     Dunn   v.  Moore,  36  Ohio  the  ground  that  the  debt  was  usurious. 

St  641.  Mason  V.  Pierce,  143  III.  331. 
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tary  payments  of  usury  cannot  be  set  ofF  in  an  action  on  the 
debt.* 

It  has  been  held  that  under  a  statute  authorizing  a  suit  by  the 
borrower  to  recover  usury  paid,  it  cannot  be  recouped  in  an 
action  on  the  debt ;  that  the  remedy  provided  is  exclusive.* 

Actual  payment  of  the  usury  is  indispensable  to  support  an  ac- 
tion to  recover  it  back.  It  is  not  sufficient  that  the  debtor  has 
given  an  obligation  for  its  payment,  to  which  the  defense  of  usury 
could  be  pleaded,' 

In  accordance  with  the  rule  that  payments  made  by  the  debtor 
will  be  applied  to  the  valid  part  of  the  debt,  it  has  been  held  that 
so  long  as  the  whole  amount  paid  does  not  exceed  the  debt  and 
lawful  interest,  the  debtor  cannot  maintain  an  action  to  recover 
back.* 

But  It  has  also  been  held,  tn  the  same  If  the  indorser  valuntarllj  paj9  the 
■tate,  that  one  who  pars  money  upon  a  whole  amount  of  the  note,  he  is  not 
contract  absoluleljr  void  for  usury,  may  entitled  to  recover  back  the  exceu,  be- 
recover  back,  not  merely  the  amount  of  cause  there  was  no  usury  in  the  trans- 
usury,  but  the  entire  amount  paid,  upon  action.  May  ii.  Campbell,  7  Humph, 
the  ground  of  fsilure  of  consideration.  (Tenn.)  450. 
Town  !>.  Wood,  37  III.  511.  1.  Hinman   v.  Goodyear,  56  Conn. 

In    MinmeiBta,  it    i>  held  that  the  310;   Parettvllle  Merchants'  Bank  v. 

debtor's    allowing    a   mortgage   to   be  Lutterlon,  81  N.  Car.  141. 

foreclosed  for  an  illegal  excess  of  un-  1.  Matthews  v.   Paine,  47   Ark.  54; 

paid  Interest,  claimed  In  the  notice  of  Piiley  ".  Ingram,  53  Hun  (N.  Y.)  93; 

■ale  to  be  due,  Is  equivalent  to  a  volun-  Thomas    11,    Presbrey     (D.    C.   App. 

tary  payment,  which  cannot  be  recoT-  1394),  3i  Wash.  L.  Rep.  6^9. 

ered    back.    Taylor  v.  Burgess,   16  Hatloiud   Bank  Aot.— The  same  con - 

Minn.  547.  structlon  has  been  placed  upon  analo- 

Alwolnt*   OonTSfMUia. —  Upon    the  gout  provisions  of  the  Act  of  Congress 

principle   that  when   a   debtor  volun-  of  June  3d,  1864.     Barnett   «.  Muncie 

tarlly  pays  a  usurious  debt  he  cannot  Nat.  Bank,  98  U.  S.  555;  Cook  v.  Lillo, 

recover  it  back,  it  Is  held   in  Georgia  103    U.  S.  791;   Drlesbach   v.  Second 

that  a  deed  given  In  absolute  payment  Nat.   Bank,    104   U.  S.    t.t;  Walsh  v. 

rxiating  debt  is  not  affected  by  Mayer,  iii  U.  S.  31;   Carter  v.  Carusi, 

-       '         ■■      •      -      "     ■■    -  111  U.S.478. 

In  AViv  Hamfshire,  payment  of  il- 
legal Interest  on  a  note  subsequently 
transferred  by  the  plaintiff,  may  be  set 
.  ^  off  in  an  action  on  another  note.  Ash- 
right  to  recover  back  usury  is  recog-  land  Sav.  Bank  v.  Ballej  (N.  H.  1890), 
niied.  Hale  f.  Jewel],  7  Me.  435;  Ja  ai  Atl.  Rep.  aai. 
Am,  Dec.  an.  But  see  Reading  v.  I.  Chaplin  o.  Currier,  49  Vt.  48. 
Weston,  7  Conn.  409.  Where   the  lender,   at  the  time   of 

rmrment  to  ?tirolLU*r. — Where  a  making  the  loan,  counted  out  (1,000, 
note  tainted  with  usury  Is  sold  by  the  and  handed  (900  of  it  to  the  borrower, 
payee  for  no  more  than  the  sum  retaining  the  balance  as  a  bonus, 
actually  loaned,  with  lawful  interest,  and  taking  the  liorrower's  note  [or 
and  the  maker  pays  to  the  purchaser  (1,000,  the  Statute  of  Limitations  did 
the  fiitl  amount  of  the  note,  he  cannot,  not  begin  to  run  against  an  action  to 
in  the  absence  of  statute,  sue  the  recover  back  the  usury,  until  the  pay- 
original  payee  to  recover  back  the  mentol  the  note.  Harvey  v.  National 
usury.     Atweli  v.  Gowell,  54  Me.  358.  Life  Ins.  Co.,  60  Vt.  aog. 

The  purchaser  of  a  note  at  a  discount  4.  Josey  t .  Davis  (Ark.  1893),  18  S. 

oftwenly-Gvepercent., cannot  lawfully  W.  Rep.    185;   Hawkins   v.   Welch,  8 

recover  from  his  indoreer  more  than  Mo.  490;  Tyler  on  Usury,  p.  431  cfj*;. 

the  amount  he  paid,  with  interest.   But  Where  both  debt  and  usurious  inter- 
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Statutes  authorizing  an  action  to  be  brought  within  a  short 
period  of  limitation,  have  been  regarded  as  cumulative,  and  not 
as  prohibiting  the  common-law  action  at  any  time  within  six 
years.* 

It  has  also  been  held  that  the  general  Statute  of  Limitations  will 
not,  so  long  as  any  part  of  the  debt  remains  unpaid,  cut  off  the 
debtor's  right  to  recover  back,  by  way  of  set-off,  usurious  pay- 
ments made  on  the  debt.*  But  the  soundness  of  this  proposition 
has  been  questioned  upon  the  ground  that  the  right  of  action  to 
recover  back  the  usurious  interest  accrues  immediately  upon  its 
payment,  and  if  the  debtor  neglects  to  sue  during  the  statutory 
period,  he  ought  not  to  be  allowed  to  afterward  assert  the  same 
cause  of  action  by  way  of  set-off  or  recoupment.  And  it  has 
been  so  decided  in  well-considered  cases.* 

The  statute  begins  to  run  against  the  right  to  recover  back, 
from  the  time  of  actual  payment,  and  not  from  the  time  of  the 
agreement  to  pay.* 

Equity  has  jurisdiction  of  suits  to  recover  back  usurious  pay- 
mentsi* 

2.  By  Third  Purtiei. — Although  the  general  rule  is  that  the 
right  to  plead  usury  is  a  privilege  personal  to  the  debtor,  it  is  held 
that  his  cause  of  action  to  recover  back  usury  is  a  vested  right 
and  passes  to  his  assignee  in  bankruptcy,  or  for  the  benefit  of 
creditors;"  to  a  receiver   appointed  in  supplementary  proceed- 

e»t  are  included  in  a  note,  payment  of  102 ;  Davit   v.   Converse,  35  VL  503 ; 

the  usury  maj  be  deemed  a  payment  Peterborough  Sav.  Bank  i'.  Hodgijon, 

on  the  principal ;  but  if  the  usury  Ik  61  N.  II.  300. 

evidenced   by   a  separate   note,  which  4.  Furlong   v.   Pcarce,   ,si   Me.   299; 

the   debtor   pars,   he  may   treat   such  Rushing  i'.  Rhodes,  6  Ga.  218. 

payment  na  having  no  connection  with  B.  Clark  son   v.   Garland,    t   Leigb 

the  debt,  and  sue  to  recover  it  back.  (Va.J   !«;    Fay  v.  Lovejoy,   3o   Wis. 

Nichols  V.  Bellowa,  21  Vt.  581  ;  54  Am.  403  ;  Weatherhead  i'.  Boyers,  7  Yerg. 

Dec.  85.     See  also  Davis  !■,  Converse,  (Tenn.)   545;   Conner  v.   Myers,   7 

35  Vt.503.  Blackf.  (IndO  337. 

The  doctrine   slated   in   the   text   is  Even   where   the   right  to    recover 

criticised  and  referred  to  as  an  "  inde-  back  voluntary  payments  is  denied,  the 

fensible  theory,"  in  the  recent  case  of  maker  of  a  usurious  note,  who  has  been 

Cummings  v.  Knight,  65  N.  H.  302.  compelled  to  pay  it  in  the  hands  of  • 

Notwithstanding  a  statute  requiring  bona  fide    holder,   may,   by   a   bill   in 

suits  to   recover  usury  to  be  brought  equity,   recover    from   the   payee    the 

within  a  year  from  time  of  payment,  amount  of  usury,  on  the  ground   that 

the  debtor  when  sued  may.  more  than  the  payment  was  compulsory.     Wood- 

a  year  after  making  n  partinl  payment,  worth  tj.  Huntoon,  40  III.  131 ;  89  Am. 

interpose  a  plea  of  usury.     He  has  the  Dec.  340.     And  in  stating  an  account, 

option  to  treat  such  payment  as  applied  equity  will  credit  the  debtor  with   all 

on  the  principal  and  lawful  interest  and  payments  of  usurious  interest.    Psrme- 

not  on  the  usury.     Nealc  %'.  Rouse  (Ky.  lee  v.  L.awrence,  44  111.  405. 

1892).  19  S.  W.  Rep.  171.  B.  Corcoran  v.  Powers,  6  Ohio  St. 

I.  Porter  I'.  Mount,  41  Barb.[N.Y.)  19;    Beach   r.   Fulton  Bank,  3  Wend. 

561 ;  Wood  z:  Lake,  13  Wis.  84;  Pel-  (N.  V.)  573  ;  Gray  v.  Bennell,  3  Met. 

erborough   Sav.  Bank  1'.  Ilodgdon,  61  (Mass.)  531;  Tamptin  o.   Wentworth, 

N.  H.  300.  ^  Mass.  63 ;  Wheelock  v.  Lee,  i«  Abb. 

S.  Smith  Ti.  Glanton,  39  Tex.  365 ;  19  Pr.  N.   S,   (N.   Y.)    34 ;    Woolfolk   v. 

Am.  Rep.  31.  Plant,  46  Ga.   433.    To   the   contrary, 

«.  Cummings  v.  Knight,   65   N.   H.  see  Low  v.  Mussey,  36  Vt.  183. 
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ings  against  him ;  *  and  to  his  administrator.*  But  a  judgment 
creditor,  it  seems,  cannot  recover  usury  paid  by  his  debtor  to  an- 
other, unless  the  debtor  consents  or  assigns  the  claim  to  him.' 

A  surety  who  pays  his  principal's  debt  with  knowledge  of  its 
usurious  character,  is  entitled  to  recover  back  from  the  creditor, 
but  not  from  the  principal.*  And  when  the  surety  has  been  re- 
imbursed by  the  principal,  the  Utter  cannot  sue  to  recover  back 
from  the  creditor,  but  the  action  must  still  be  brought  by  the 
surety."  A  surety  sued  on  the  debt  is  not  entitled  to  plead  by 
way  of  set-off  the  payment  of  usurious  interest  by  the  principal." 

3.  Demand  Before  8nit. — It  seems  that  no  demand  by  the  debtor 
is  necessary  before  bringing  suit  to  recover  back  the  usury  paid, 
for  the  reason  that  the  creditor  had  no  legal  right  to  receive  it.^ 

XL  APPLICATIOH  01  PAYHHlTi.— The  general  rule,  recognized 
by  all  the  courts,  is  that  so  long  as  any  part  of  the  principal  debt 
remains  unpaid,  the  debtor  has  the  right  to  have  all  payments 
previously  made,  applied  by  the  court  as  so  much  paid  on  the 
debt  itself,  whether  such  payments  were  made  as  for  usurious  in- 
terest, or  generally,  and  without  reference  to  the  usury.' 

If  the  statute  declares  a  forfeiture  of  all  interest  for  usury,  as 
in  Illinois,  all  payments  of  interest  must  be  applied  on  the  princi- 
pal debt.*     And  the  right  to  such  application  is  not  affected  by 


Y.) 

3.  Coon  V.  Swan,  30  Vt.  6,  In  which 
case  the  usury  was  collected  by  the 
credjtonafler  the  death  of  the  debtor, 
out  of  the  proceeds  of  a  life-insurance 
policy,  payable  to  the  creditor. 

3.  henslej  t.  Homier,  ^!  WU,  631  ; 
Estill  I/.  Rodes,  1  B.  Mon.  (Ky.)  314; 
Graham  i',  Moore,  7  B.  Mon.  (Ky.)  53  ; 
Lee  1'.  FeilowcB,  10  B.  Mon.  (Ky.) 
117;  Carmichael  v.  BodRsh.  31  Iowa 
+18  ;  Good  V.  Grant,  76  Pa.  St.  5a. 

In  TVHHMjff,  a  judgment  creditor  is 
allowed  to  maintain  a  suit,  in  (he 
nature  of  a  creditor's  bill,  to  recover 
back  UGury  paid  by  his  debtor  to 
another.  See  McKinney  7'.  Memphis, 
etc.,  Hotel  Co.,  12  Heisk.  (Tenn.)  104  ; 
Summar  ;■.  ]arrett,  59  Tenn.  33. 

4.  Whitehead  T^.Peck,  1  Ga.  140; 
Hat^raves  r.  Lewis,  3  Ga.  i6:;  Jones 
;■.  Jovner,  8  Ga.  561;  Kirkpatrick  v. 
Wherritt,  J  B.  Mon.  (Ky.)  388. 

B.  Hahn  v.  Walker,  3  Dana  (Ky.) 
183. 

6.  Mordccai  i'.  Stewart,  37  Ga,  364. 

7.  Albany  v.  Abbott,  61  N.  H.  i  (7. 
>.  Regar  ...  O'Neai,  33  W.  Va.  159; 

Norvell  !■.  Hedrick,  11  W.  Va.  523; 
Campbell  v.  Sloan,  61  Fa.  St.  4S1  ; 
Farwell  v.  Meyer,  35  111.  40  :  Woollev 
V.  Alexander,  99   111.  :88;  Musselman 


V.  McEthenny,  13  Ind.  4;  85  Am.  Dec, 
44S ;  Lockwood  v.  Mitchell,  7  Ohio  St. 
387;  70  Am.  Dec.  78;  Threadgill  v. 
Timberlake,  3  Head  (Tenn.)  395; 
Smith  V.  Young,  11  Bush  (Ky.)3o3; 
Crutcher  i-.  Trabue,  5  Dana  (Ky.)  80; 
EIHb  v.  Brannin,  1  Dut,  (Ky.)  48; 
Booker  v.  Gregory,  7  B,  Mon.  (Ky.) 
439;  Wood  V.  Gray,  s  B.  Mon.  (Ky.) 
93 ;  Burhans  v.  Surhans  (Supreme 
Cl.),  I  N.  Y.  Supp.  37;  First  NaL 
Bank  v.  Miltonberxer  (Neb.  1892),  51 
N.  W.  Rep.  231 ;  Knox  v.  Williams,  24 
Neb.  630;  8  Am.  St.  Rep.  220;  Speng- 
ler  V.  Snapp,  £  Leigh  (Va.)  478;  Foi 
V.  Taliaferro,  4  Munf.  (Va.)  243;  Tur- 
ner I'.  Turner,  80  Va.  379;  Meem  v. 


.  402,  and  note  ;  Humphreys  r.Mc- 
Cauley,  55  Ark.  143  :  Gilt  v.  Rice,  13 
Wis.  549;  McGee  II.  Long.  83  Ga.  156; 
Solomon  t'.  Drescbler,  4  Minn.  378; 
Smith  V.  Coopers,  9  Iowa  376. 

A  mortgagor  who,  with  full  knowl- 
edge of  the  facts,  pays  one  percent,  more 
interest  than  the  highest  legal  rate.  U 
not  entitled  to  have  such  excessapplled 
on  the  principal  debt.  Wilcox  v.  Van 
Voorhis,  58  Hun  (N.  Y.)  575. 

•.  Fowler  t'.  Equitable  Trust  Co., 
141  U.  S.  384;  Saylor  v.  Daniels,  37 
111.  331;  87  Am.  Dec.  250;   Mitchell  v. 
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the  debtor's  giving  a  renewal  note  subsequently  to  the  usurious 
payments.  * 

If  the  obligation  sued  on  is  separate  and  distinct  from  that 
upon  which  the  usurious  payment  was  made,  the  defendant  is  not 
entitled  to  have  such  payment  deducted  ;  thus,  usurious  interest 
paid  on  one  series  of  notes  cannot  be  deducted  in  a  suit  upon  a 
later  series  given  by  one  who  was  an  accommodation  indorser  on 
the  first.*  Nor  can  usurious  interest  paid  on  one  note  be  de- 
ducted from  another  note  of  the  same  series.'  But  payments  on 
a  note  given  as  a  usurious  bonus  for  a  loan  will  be  applied  on  the 
actual  debt.* 

Some  courts  hold  that  the  debtor's  right  to  have  such  applica- 
tion made  of  payments  of  usurious  Interest  is  lost,  if  the  Statute 
of  Limitations  would  bar  his  common-law  right  to  recover  back 
the  amount  so  paid.' 

Xn.  How  UlDBT  M&T  Bl  PuxeiD. — Usurious  contracts,  even 
though  declared  void  by  the  statute,  may  nevertheless  be  so 
thoroughly  purged  by  the  subsequent  acts  of  the  parties,  as  to 
become  valid  and  enforcible.  To  have  that  effect,  the  usurious 
contract  must  be  abandoned,  the  usury  already  paid  be  returned 
to  the  debtor,  or  credited  upon  the  valid  portion  of  the  debt  with 
his  full  knowledge  and  consent,  and  a  new  contract  made,  free 
from  all  taint  of  usury.*     The  settlement  must  be  free  from  sus- 

Lyrnan,  77  111.515;  Harris  i'.  Bresiler,  Drake   v.   Chandler,   iS  Gratt.   (Va.) 

119    III.    467,   overruling   First    Nat.  909;  Phillips  w.  Columbus  Citj  BIdg. 

Bank  v.  Davis,  108  III.  633 ;  Turner  x:  Assoc.,  53  Iowa  719. 

Turner,  80  Va.  379.  In  Trusdell  v.  Dowden,  47  M .  J.  Eq. 

1.  Harris  r.  Brcisler,  119  111.  467.  396,  Van   Fleet,  V.   C,   speaking   for 

3.  Macungie  Sav.  Bank  v.  Hotten-  the  Neiv  yersey  court  of  chanc«rr, 
stein,  89  Pa.  St.  318.  said :  "  The  principle  is  settled  that  tfie 

I.  Maher's  Appeal,  91  Pa.  St.  516.         parties  to  a  usurious  contract  can  do 

4.  Bljmver  «.  Colvin,  137  Fa.  St.  nothing  which  will  have  the  effect  to 
114;  341  W.  N.  C.  (Pa.)  315.  validate  It,  so  bb  to  deprive  the  debtor 

B.  Davis  V.  Converse,  3^   Vt.  503  ;  of  his  right  to  defend  on  the  ground  of 

Cummingt  v.  Knight.  65  N.  H.  201 ;  usury,  except  bj  expunging   the  u*u- 

Pelerborough  Sav.  Bank  i'.  Hodgdon,  rious  element." 

Ga  N.  H.  300.    Contra,  Smith  v.  Glan-  What  ConitUatai   Pnrtatlan.— On   a 

ton,  39  Tex.  365  ;  19  Am.  Rep.  31 .  settlement  of  seveinl  notes,  ■  o  m  e  of 

(.  Barnes  v.  Hcdley.  3  Taunt.  184  ;  which  were  usurioue,  the  debtor  gave 

Wickes  v.  Gogerly,  i  C.  &  P.  197  ;   11  the  creditor   certain    judgments  and 

E.  C.   L.  434;   Preston   v.  Jackson,  2  claims  against  third  parties,  and  agreed 

Stark.  337  ;  Pickering  v.  Banks,  Forrest  to  make  good  any  deficit  resulting  from 

71;   De  Wolf  V.  Johnson,   10  Wheat,  a  failure  to  collect  them,  and  all  hi* 

(U.  S.)  367  ;  Early  v.  Mahon,  19  Johns,  notes  were  surrendered  to  him.     Sub- 

(N.Y.)i47;  10  Am.  Dec.  304;  Cham-  sequently    he   gave    a   note  for  the 

berlain  v.  McClurg,  8  W.  &  S.  (Pa.)  amount  of  sucb   deficit.     It  was  held 

31  ;  Jacobsen  v.  Bradley  (Supreme  Ct.),  that  he  could  not  plead   the  original 

I  N,  Y.  Supp.676;  BankofMonroev.  usury.     Coftman   v.   Miller,  36  Gratt 

Strong,  Clarke  Ch.  (N.  Y.)  76  ;  Mc-  (Va.)  69S. 

Clure  V.  WilllamB,  7  Vt.  »io  ;  Warwick  Where  a  borrower  received  from  the 

V.  Dawes,  z6  N.  J.  Eq.  548  ;  Smith  v.  lender  only  (1,300,  for  which  he  gave 

Stoddard,  10  Mich.  148 ;  81   Am.  Dec.  his  note  for  (2,000  at  an  unlawful  rate 

778  \  Jenkins  v.  Greenbaum,  95  III.  11  ;  of  Interest,  a  subsequent  written  agree- 

Esselman  v.  Wells,  8  Humph.  (Tenn.)  meat  on  his  part  to  treat  the  note  •* 

483  ;  Holland  v.  Chambers,  31  Ga.  193  ;  valid  and  binding,  io  consideration  of 
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picion,  and  the  debtor's  knowledge  of  all  the  facts  in  relation  to 
the  usury  must  be  made  to  appearj 

The  doctrine  that  to  constitute  purgation  there  must  be  a  res- 
toration of  whatever  usury  has  been  paid,  and  a  complete  removal 
of  the  usurious  element,  seems  to  have  been  departed  from  in  a 
number  of  caseswhich  hold  that  where  a  usurious  contract  is  can- 
celed, the  usury  paid  or  secured  by  a  separate  obligation,  and  a 
new  contract  made  for  the  valid  portion  of  the  debt,  with  legal  in- 
terest, the  latter  is  free  from  usury*  It  has  also  been  held  that  a 
new  contract  executed  by  a  third  party  for  the  amount  due,  upon 

It  and  the  repayment  ol  all  luurious  In  Phillips  v.  Columbu*  CItj-  Bidg. 
iDtcreit  previously  paid,  and  a  stlpula-  Aasoc,  ^3  Iowa  719,  the  court,  by 
tton  for  lawful  interest  thereafter,  did  Rothrock,  J.,  said:  "It  cannot,  we 
not  in  any  manner  purge  the  trans-  think,  be  seriously  questioned  that  the 
action,  the  chief  element  of  usury  con-  parties  in  interest  to  a  usurious  con- 
sisting or  the  $700   over   the  amount  tract  may,  by  a  new  contract,  purge  the 


actuaUy  loaned,  being  allowed  to  re-  transaction  of  usury.  Suppose,  In  the 
main  in  the  note.  El  Paso  Bldg.,  etc.,  caie  of  an  ordinary  loan  of  money  at 
Assoc.  «.  Lane,  Si  Tei.  369.  usurious  r«le>  of  interest  after  the  pay- 
Usury  in  a  loan  afaoclation  Is  not  ment  of  several  installments  of  such  in- 
purged  by  a  subsequent  agreement  re-  tereat,  the  lender  should  credit  the  note 
ducing  the  number  of  shares,  the  pre-  with  the  full  amount  thereof,  and  call 
mium,  and  payments,  where  the  pre-  the  attention  of  the  borrower  thereto, 
minm  to  be  paid  at  the  longest  time  the  and  the  borrower  should  assent  to  such 
loan  can  run,  as  modilied,  in  addition  to  credit,  and  afterward  make  his  pay- 
the  specified  rate  of  Interest,  amounts  ments  in  such  time  and  in  such 
to  more  than  the  legal  rate.  Interna-  amounts  as  that  no  usury  whatever  is 
tional  Bldg.,  etc.,  Assoc,  -v.  Biering  exacted.  Surely  such  a  modlHcation  of 
(Tex.  1894),  35  S.  W.  Rep.  633.  the  original  contract  would  be  binding 
Mew  I^wnlae.— If  the  parties  to  a  upon  the  parties.  It  purees  the  orig- 
uaurlous  engagement  ilate  an  account,  Inal  contract  of  usury.  Under  such  a 
and  in  good  faith  agree  upon  a  sum  modification  the  usurious  interest  is  in 
which  would  be  due  for  principal  and  effect  paid  back,  and  a  new  contract  is 
legal  interest,  after  deducting  all  that  made  which  is  free  from  the  original 
has   been   paid   beyond   legal  Interest,  taint  of  usury-" 

and  a  new  promise  is  thereupon  made  1.  Bank  of  Monroe  v.  Strong,  Clarke 

to  pay  that   sum,  such  promise  Is  free  Ch.  (N.  Y.)  76;  Jackson  -o.  Cassidy,  6S 

from  the  original  usury,  and  valid   in  Tex,  381. 

law.     Barnes  f.  Hedlej,  3  Taunt.  184;  9.  Fowler  i'.  Garret,  3  J.  J.   Marsh. 

Wright  u.  Wheeler,  I  Camp.  165  ;  Grav  (Ky,)68a;  Posllethwait  v.  Garrett,  3 

V,  Fowler,  i  H.  BI.  461.                          '  T,  B.  Mon.  (Kv.)  345  ;  Chadbourn  v. 

In  Taylor  r.  Morris,  33  N.J.  Eq.606,  Watts,  10  Mass.' 121  ;  6  Am.  Dec,  100; 

De  Pue,  J.,  speaking  for  the  court  of  Kilbourn  v.   Bradley,  3   Day  (Conn.) 

errors  and  appeala,  aaid  :    "If  the  im-  356;    3   Am.   Dec.   373;    Gerlaugh  v. 

mediate   parties   to  the   transaction  Basset,    30  Wis.  671.     The   soundness 

repent,   and    by   mutual   consent   the  of  these  decisions  maybe  quesUoned, 

usurious  security  be  surrendered,  a  new  on  the  ground  that  neither  the    pav 

promise  to  pay  the  Eum  loaned,  with  ment  of  the  usury,  nor  the  giving  of*  a 

l^al  interest,  may  then  be  enforced,  on  separate  obligation  therefor,  indicates 

Ite   principle   that   the  parties   have  any  repentance  for  the  unlawful  trans- 

purged   the  Iraniactlon  of  its  original  acUon.  but  rather  tends  to  prove   the 

vice.     But,  as   between  the   parties  to  contrary. 

the  usurious  Instrument,  or  as  against  Saparatton  of  Uaury. — In  the  case  of 

a  subsequent  holder  with  knowledge  of  Siesel  v.  Harris,  48   Ga.   bcfl,   it    was 

the  defect,  the  original  taint  attaches  to  decided  that  the  payment  of  a  portion 

ail  substituted  obligations  or  securities,  of  a   usurious  debt   and  the  giving  of 

however   remote,   unless   the    original  new    notes    for    the   balance    did  not 

vice  Iw   removed   by  expunging  the  amount  to  a  purgation,  notwlthstand- 

usurlous  element."  Ing  such  settlement  was  made  upon  the 
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the  surrender  of  the  usurious  contract,  is  valid,'  particularly  where 
the  original  debtor  has  paid,  or  promised  to  pay,  such  third  party 
the  full  amount  for  that  purpose.* 

It  is  not  essential  that  the  amount  of  usury  paid  should  actually 
be  returned  to  the  debtor  ;  it  is  sufBcient  if  he  receives  a  valuable 
and  bona  fide  consideration  for  the  settlement  and  release  of  the 
usury ;  as  where  the  debtor,  in  payment  of  a  usurious  debt,  con- 
veys property  to  the  creditor  at  a  price  greatly  exceeding  its  real 
value,  in  consideration  of  releasing  the  usury.'  Of  course,  if  no 
usury  has  been  paid,  but  merely  reserved,  it  is  sufficiently  pureed 
by  a  surrender  of  the  contract,  and  the  giving  of  a  new  one  with 
the  usurious  element  excluded.*  But  if  there  is  any  uncertainty 
as  to  whether  the  usury  was  entirely  excluded,  the  whole  matter 
will  be  judicially  investigated.'  Though  a  release  under  seal  of 
all  claim  on  account  of  the  usury,  made  contemporaneously  with 
the  loan,  is  treated  as  a  mere  subterfuge,  and  no  bar  to  a  recovery 


:i.rity. 

1.  Stanley  v.  Kempton,  30  Me.  1 

3.  Wales  -l:  Webb,  5  Conn.  1^4.  itor,   under   a   trust  deed    securing  a 

PromlH  b7  New  Party. — In  the  caae  usurious  loan,  the  parties  agreed  upon 

of  Turner  v.  Hulme,  4  Esp.  11,  a  debt-  a  settlement  under  the  terms  of  which 

or   had   been   lodged   in   prison  upon  a   portion  of  the  land  was   reconvened 

execution,   the   debt   originallj   being  to  the   debtor,  and   he  gave  his   note 

usurious ;  and  the  creditor  released  him  and  a  deed  of  trust  for  the  purchase 

upon  receiving  the  note  of  two  other  price.    It  was  held  that  the  usury  in  the 

Eirsons  for  the  entire  amount  claimed,  original   loan  did  not   afTect  the   new 

ord   Kenyon  ruled  that  usury  could  note.     Rjan  fi.  Newcomb,  135  111.  gi. 

not  be  objected  against  this  new  note.  Where   usurious   interest   had   been 

The  doctrine  of  this   decision  at  nisi  paid  on  notes  given  (or   a  portion   ot 

frius   was   strongly  disapproved   and  the  purchase  price  of  land,  and  atler- 

rejected  in  Bridge  v.  Hubbard,  [5  Mass.  ward   the  land  depreciated  in  value  to 

96;   8   Am.    Dec.   S6,   in    which    caae  less  than  the  amouni  of  principal  and 

Parker,  C.  J,,speaklng  forthe  majority  legal  intereet  then  due,  whereupon  the 

of  the  court,  said  :  "  It  can  hardly  be  purchaser  reconvened    to  the    vendor 

supposed    that   a   usurious   lender   of  and  the  notes  were  surrendered,  it  was 

monej  can    screen   himself   from  the  held    that    the    purchaser    could    not 

effects  of  the  law  by  giving  up  the  se-  maintain   a   bill   to   recover   back   the 

curity  originally  taken,  and  substitut-  usurious  interest  paid.    Smith  v.  Berrv, 

ing  another  in  its  place.     If  this  can  5  B.  Mon.  (Ky.)  317. 

be   done,   much   ingenuity  is   not   re-  After  Eapeal  of  Btatnte. — After  the 

quired  to  evade  and  defeat  the  statute."  abolition  of  the  usury  laws,  the  parties 

BeBSwal  Note. — The   indorser   of    a  to   a   mortgage,  usurious  when   made, 

note,  being  ignorant  of  the  fact  that  it  agreed  upon  a  settlement  whereby  the 

was  usurious,  gave  the  payee,  who  was  mortgagor  conveyed  the  land  absolutely 

a  party  to  the  usury,  a  new  note  signed  to  the  mortgagee  in    payment  of  the 

by  him  as  maker,  for  the  amount.     In  debt.     It  was  held  that  the  settlement 

an  action  on  the  new  note,  it  was  held  was  valid.  Bullard  v.  Jones.  68  Ga.47J. 

that  the  trial  court  erred  in  charging  4.  DcWolfi'.  Johnson,  10  Wheat.  (U. 

the   jury  thai   the  note  in  suit  was  a  S.)367;  Martini/.Hall,gGrstt.(Va.)8. 

new  contract,  purged  of  the   taint  of  B.  Denny  i'.  Williamson,  4  B.  Mon. 

usury.     It  was  in  effect   merely  a  re-  (Ky.J  371. 

newal  note,  and  open  to  the  same  de-  A   note   tainted  with  usury  was  by 

fense  as  the  former.     First  Nat.  Bank  agreement  of  the  parties  resurrendered 

V.   Plankinton,   27  Wis.    177;   9   Am.  and   a  note  for  a  certain   quantity  of 

Rep.  453.  wheat,  estimated  at  a  price  »)ual  to  the 
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of  the  usury  paid,'  still  it  seems  that  such  a  release,  executed 
long  after  the  payment,  is  effectual,  though  without  actual  consid< 
eration,  the  absence  of  which  is,  in  contemplation  of  law,  supplied 
by  the  seal.*  If  the  contract  is  wholly  void  in  its  inception,  no 
subsequent  act  of  the  parties,  however  formal,  can  make  it  valid  ;■ 
thus,  a  title  absolutely  void  under  the  Georgia  statute  on  account 
of  usury  does  not  become  a  valid  security  by  subsequently  purg- 
ing  the  debt,*  Ordinarily,  however,  there  is  a  moral  obligation  to 
pay  the  principal  and  legal  interest,  which  furnishes  a  good  con- 
sideration for  a  new  promise  of  such  payment.* 

Where  a  usurious  obligation  has  been  canceled,  and  a  new  one 
given  for  the  valid  debt,  an  agreement  that  a  security  given  for 
the  former  shall  stand  as  security  for  the  latter  is  valid  and  enforc- 
ible  in  equity.*  But  a  usurious  mortgage  is  not  rendered  valid 
by  a  subsequent  agreement  to  treat  it  as  purged  in  consideration 
of  a  deduction  allowed  by  the  creditor  in  the  settlement  of  other 
and  separate  matters.^ 

The  creditor  cannot  of  his  own  motion  purge  a  contract  and 
escape  the  penalty  by  merely  indorsing  or  crediting  the  amount 
of  the  usury  as  so  much  paid  upon  the  principal.  The  full  con- 
sent of  the  debtor  is  indispensable." 

There  is,  however,  one  case  in  which  the  creditor  alone  may  es- 
cape from  his  usury  ;  as  where  he  has  made  a  contemporaneous  or 
subsequent  oral  agreement  to  extend  the  time  of  payment  of  an  ob- 
ligation valid  by  its  terms,  upon  payment  of  usurious  interest, 
which  agreement  has  not  been  executed  ;  and  by  bringing  suit  on 
the  original  obligation,  he  is  deemed  to  have  abandoned  such 
^reement,  and  thus  the  usury  contemplated  is  purged.* 

XTTT.  Stnnrnmi)  urn  Bjehweo  Coittbacts. — So  long  as  the 
original  element  of  usury  remains,  and  until  it  has  been  thoroughly 
purged  by  the  deliberate  act  of  the  parties,  the  taint  of  usury  at- 
taches to  all  subsequent  contracts  and  securities,  substituted  for 

full  amount  of  the  cash  note,  was  given  rick  v.  Houston,  4  W.  ft  S.  <Pa.)  115. 

in   its   place.     It   was    held    that    the  IlBftiitlunlMd  Or«dlt. — In   iackaon  v, 

wbeatnoUwas  a  mere  subsUtute,  and  CaGgid7,68Tex.i83,  WilIie,C.J.,  laid  : 

usurious.     Dunning  v.  Merrill,  Clarke  "  This   vice   in   the   contract   was   not 

Ch.  (N.  Y.)  25J.  cured  by  the  entry,  after  the  sale,  of  a 

1.  Herrick  v.  Dean,  m  Vt.  568.  credit  to  the  borrower  sufficient  to  re- 

t.  Wing  Ti.  Peck,  54  Vt.  145.  duce   ibe  Interest  to  twelve  per  cent. 

(.  Solomons    V.  Jones,   3    Brev.  (S.  per  annum.     The  law  does  not  allow 

Car,)  54;  j  Am.  Dec.  538;  Moncure  ii.  the  usurer  to  evade  punishment  in  that 

Demiott,  13  Pet.  (U.  S.)  34;.  way.      It  will  not  allow  him  to  violate 

4.  Johnsoo  V.  Griffin  B.  &  T.  Co.,  55  its  provisions,  take  the  chances  for  col- 
Ga.  691.  lecting  the  unlawful  interest,  and,  when 

5.  Howser  v.  Planters'  Bank,  57  detected,  by  a  stroke  of  his  pen  to 
Ga.  9;.  place  himself   in  the  position  of   one 

•.  Martin  v.  Hall,  9  Gratt.  (Va.)  8;  w bo  has  demanded  no  more  than  the 

Warwick  V.  Dawes,  16  N.  J.  Eq.  54S.  law  allows  him.     If  this  can   be  done, 

T.  Warwick    v.    Marlatt,  - 15   N.  J.  the  statute  against  usur^  had  as  well 

Eq.  188.  be  repealed." 


.  National  Bank  v.  Eyre,  51  Iowa  ■.  Allen  v.  Turnham,  83  Ala.  333 ; 
ii4;Gray  v.  Brown,4gMe.544;  Miller  Van  Beil  v.  Fordney,  79  Ala.  76; 
V.  Hull,  4  Den.  (N.  Y.)  104;  Kirkpat-    Maaterson  v.  Grnbbs,  70  Ala.  406. 
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or  given  in  renewal  of  the  original  debt,  no  matter  how  many 

times  removed ;  and  the  debtor  has  the  same  right  of  defending 
against  the  last  substitute  or  renewal  as  if  it  were  the  original 

contract.*     Such  changes  in  the  form  of  the  obligation  have  been 
designated  as  merely  "  items  in  a  running  account."* 

When  it  is  shown  that  the  obligation  in  suit  was  given  as  a 

1.  Jud;  K.  Gerard,  4  McLean  (U.  5.)  per  cent.,  the  highest  legal  rate,  which 
160 ;  Walker  v.  Bank  oF  WaahingtOD,  3  wat  several  time*  renewed,  the  excess 
How.  (U.  S.)  61 ;  Vlckery  v.  Dickson,  of  interest  being  paid  at  each  renewal 
35  Barb.  (N.  Y.)  96;  McCraney  v.  except  the  last,  which  was  (or  the  nun 
AWen,  46  Barb.  (N.  Y.)  372;  Jackson  loaned  and  twelve  per  cent,  interest,  it 
t>.  Domlnick,  14  Johns.  (N.  Y.)  435;  was  held  that  equity  would  not  attempt 
Powell  11.  Waters,  8  Cow.  (N.  Y.)  to  separate  the  transactions,  but  would 
669;  Jackson  v.  Packard,  6  Wend.  (N.  treat  the  last  note  as  usurious.  Lee  i>. 
Y.)  41s;  Dunning  r.  Merrill,  Clarke  Peckham,  17  Wis.  383.  And  see  Doyle  i^. 
Ch.  (N.  Y.)  351;  Clark  -o.  SIsson,  4  Holland  (Neb.  18941,57  N.W.  Rep.989. 
Duer  (N.  Y.)  408 ;  Clark  v,  Loomls,  5  Notes  given  for  a  debt  bore  a  valid 
Duer  (N.  Y.)  468;  Dean  v.  Howell,  rate  of  interest  on  their  (ace,  but  it  was 
Hill  &  D.  Supp,  (N,  Y.)  39;  Fields  v.  orally  agreed  between  the  parties  to 
Gorhani,  4  Da;  (Conn.]  3^1;  Lowell  pay  a  usurious  rate,  and  afterward  re- 
o.  Johnson,  14  Me.  340;  Jrfusgrove  v.  newal  notes  were  given,  but  no  credit 
Gibbs,  I  Dall.  (Pa.)  316 ;  Campbell  11.  allowed  for  the  payments  of  excessive 
Sloan,  6a  Pa.  St.  481 ;  Brown  v.  Sec-  interest  previously  made.  It  was  held 
ond  Nat.  Bank,  73  Pa.  St.  2M;  Schutt  that  the  renewal  notes  were  subject  to 
*.  Evans,  109  Pa.  St.  635;  Miller  r.  Ir-  the  defense  of  usury.  Koehler  11. 
win,  85  Pa.  St.  376;  Campbell  v.  Mc-  Dodge,  31  Neb. 338. 
Harg,  9  Iowa  354;  Garth  v.  Cooper,  Isaorponttloii  of  tJnuiotu  with  Hom- 
13  Iowa  364,  Allen  v.  Fogg,  66  Iowa  Unirlatu  Loan. — The  mere  fact  that  a 
339;  National  Bank  v.  Eyre,  53  Iowa  note  which,  at  the  time  of  obtaining  a 
114;  Baggs  V.  Loudenback,  13  Ohio  new  loan,  was  incorporated  in  a  new 
153;  Beals  TJ.  Lewis,  43  Ohio  St.  320;  note  given  for  both  debts,  was  tainted 
Maine  Bank  v.  Butts,  gMass.  49 ;  Jones  with  usury,  will  not  taint  the  new  loan 
V.  Whitney,  II  Mass.  74;  Knapp  v.  with  usury.  Porter  v.  Jefferies  (S. 
BriKgB,  3  Allen  (Mass.l  551 ;  Bridge  v.  Car.  1S94),  18  S.  E.  Rep.  339. 
Hubbard,  i ;  Mass.  96 ;  8  Am.  Dec.  86 ;  Valid  OompromlM.  —  In  Hooper  i>. 
Stanton  w.Demerritt,  121  Mass.  495;  Ferguson,  57  Iowa  39,  a  debt  tiearing 
Cross  IP.  Mann,  S3  Vt.  joi ;  Nlckerson  usurious  Interest  was  paid  by  giving 
D.  Babcock,  33  111.  561 ;  Hunter  v.  the  creditor  a  lease  of  a  certain  build- 
Hatch,  45  IIL  178;  Brown  ir.  Lacy,  83  ing.  Subsequently  the  lessee  executed 
lod.  436;  Rudd  -v.  Planters'  Bank,  78  a  releaseof  the  kiwer  floor,  andin  con- 
^^7-  5'3>  Fitzpatrick  v.  Apperson,  79  sideration  thereof  the  lessor  gave  him 
Ky.  373 ;  Eslava  v.  Crampton,  61  Ala.  the  note  sued  on,  which  was  on  the 
C07 ;  Masterson  v.  Grubbs.  70  Ala.  406 ;  basis  of  the  original  usurious  debt.  It 
Boyd  V.  Engelbrecht,  36  N.  J.  Eo.  613  ;  was  held  that  the  latter  note  was  free 
Gibson  t>.Stearns,3  N.  H.  185;  Border  from  the  taint. 

State,  etc.,  Bldg.  Assoc,  v.  Hayes,  61  Flaadlns, — An  allegation  that  a  final 

Md.  597 ;  Tonev  v.  Grant,  iS  Miss.  89 ;  settlement  was  agreed  upon   between 

Stanley    v.    Westrop,    16    Tex.    aoo ;  Ihe  payee  and  maker  of  certain  notes, 

Flemming  v.  Mulligan,  3  McCord  (S.  but  that,  as  the  maker  was  not  at  that 

Car.)  173;  13  Am.  Dec.  707;  Hammond  time  prepared  to   pay  in  cash,  a  new 

■V.  Buys,  I  Ga.  416 ;  Archer  v.  McCray,  note  for  the  sum  found  due  was  given 

tfi  Ga.  546 ;  Robbins  ».  Muldtow,  39  "  in  payment  of  said  former  notes  and 

Kan.  113;  Nelson  v.  Hurford,  11   Neb.  not  in  renewal,"  is  not  a  sufficient  re - 

465;   Exeter    Nat.   Bank    v.   Orchard  ply  to  an  answer  setting  up  usury  in  the 

(Neb.  1894),  58  N.  W.  Rep.  144;  Cur-  former  notes,  in  that  It  does  describe  a 

tls  V.  Valiton,  3  Mont  153.                     .  settlement   and  volun""                  .    .    -.■ 

luatauoM    of  Benswali. — Where    in  Interest.     Hardman  v 

pursuance  of  an  agreement  to  pay  twen-  St.  630. 

tf-tbree  per  cent,  interest,  a  loan  was  9.  Union   Nat.   Bank   1 

made,  and  a  note  given  drawing  twelve  Miss.  331. 
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substitute  or  renewal  of  a  usurious  one,  the  presumption  arises 
that  the  taint  entered  into  it  also.*  A  substitute  or  renewal  is 
none  the  less  tainted  because  it  calls  for  legal  interest  on  the  bal- 
ance of  a  usurious  loan  after  previous  payments  of  the  usury 
have  been  deducted.*  If  the  original  obligation  was  free  from 
usury,  a  renewal  or  substitute  which  is  tainted  with  that  vice  is 
unenforciblc ;'  but,  as  is  elsewhere  in  this  article  more  fully  ex- 
plained, the  original  obligation  is  not  thereby  destroyed  or  af- 
fected.^ In  ascertaining  whether  a  new  contract  is  a  substitute  or 
renewal,  the  fact  that  there  are  new  or  different  obligors  is  a  cir* 
cumstance  of  some  importance,  but  not  necessarily  conclusive 
evidence  of  a  novation  so  as  to  exclude  the  original  defense.  Il- 
lustrative cases  are  given  in  the  note.' 

1.  SUnlej  V.  WhitDcj,  47  Barb.  (N.  But  the  mere  fact  that  a  renewal  note 

Y.)  586.  U  for  a  larger  lum  than  the  principal 

3.  Callanan  v.  Shaw,  14  Iowa  441.  and  interest  then  due  on  the  old  note, 

S.  Heffner  v.  Brownell  (Iowa,  1891),  is  not  sufficient  to  establish  luurj,  there 

47  N.  W.  Rep.  079;  Loveland  i'.  Ritler,  being  nothing  to  show  the  intention  of 

50  Hi.  54;  Berlin   v.  Mspes,  38  How.  the  parties  or  the  consideration  of  the 

fc.  (N.Y.)  188.  new  note.     Morrison   v.   Verdlnat,  53 

nnnlaiu  Banvwala. — A  valid  note  for  Hun  [N.  Y.)  63;  Taliman  o.  Sprague 

Ijoo   in   siitj-   days  not  being  paid  at  (N.  Y,  Super.  Ct.),  iS  N.  Y.  Supp.  Z07. 

maturit]',  the  holder  agreed  to  extend  It  is  not  usurj  to  talie  a  new  note  in 

the  time  sixty  daya  upon  paj'ment  of  lieu  of  others,  one  of  which  was  not 

(50   for   forliearance  ;  whereupon  the  then  due,  and  to  make  noallowance  for 

debtor  gave  a  new  note  for  f^oo  pay-  tlie   time   the   latter   bad   yet   to   run. 

able  in  sixty  days,  and  also  gave  a  due  Keclclef  v.  Union  Banlc,  79  Va.  458. 

Mil  for  the  Iso.  It  was  held  that  the  new  Benawal  Parfttda  in  OoU. — A   note 

note  was  usurious  and  void.     Motle  f.  payable  in  gold,  given   in   renewal  of 

Dorretl,   I   McCord  {S.  Car.)  350;  10  one  for  a  like  amount  payable  in  treas- 

Am.  Dec.  67^.  ury  notes,  is  usurious  where  the  gold 

Bnl   where  a  usurious   note  was  re-  premium  was  at  tlie  time  of  renewal 

newed  by  giving  two  notes,  one  for  the  greatly   in  excess  of  legal  interest  on 

principal  debt  with  legal  interest,  and  the  debt.     Yates  v.  Hackethal,  57  III. 

the  other  for  the  usurious  Interest,  and  534;  11  Am.  Rep.  45. 

the  former  wa«.  after  maturity,  trani-  Bwiotmt  ITndtr  Oilglnal  Oontraet. — 

ferred  to  the  plaintiff  without  notice  of  In  replevin  under  a  mortgage  to  secure 

the  usury,  it  was  held  in  an  action  on  a  usurious  note,  Ihepiaintiffwas  noten- 

tbe   note,   that  the   defense   of   usury  titled  to  recover  by  reason  of  a  former 

could    not    be    interposed.     Aiken   v.  valid  note  and  mortgage,  in  renewal  of 

Waco  State  Bank  (Tex.  1891),  16  S.W.  which  the  note  and  mortgage  in  the 

Rep.  747-     It    may  he   observed  that  suit  were  given.     Barrowi  v.  Thomas, 

no  authorities  were  cited  in  support  of  43  Minn.  370. 

the  view  taken   liy  the  court   in   this  4.  See  jufra,  this  title,  Efftcl  of  Us- 

case,  which  was  that  all  the  usury  had  ury. 

centered  in  the  interest  note,  thus  elim-  Where,  in  consideration  of  an  ei- 
inating  the  vice  from  the  renewed  tension  of  time  upon  an  overdue  note, 
principal  note.  the  maker  agrees  to  pay  usuriou!i  Inter- 
Where,  on  a  sale  of  land,  seven  noteE  est,  and  the  same  is  afterward  included 
were  given  tor  annual  installments  of  in  the  amount  of  another  note,  a  plea 
the  purchase  price,  and  on  the  vendor's  of  usury  must  be  made  to  the  latter, 
failing  to  pay  the  first  note  at  maturity,  and  not  to  the  former.  Collier  v. 
a  new  note  was  given  for  a  sum  much  Soule  (Tex.  1891),  19  S.  W.  Rep.  jo6; 
larger  than  the  aggregate  of  all  the  Aiken  i>.  Waco  State  Bank  (Tei.  1891), 
seven  notes  and  interest,  the  latter  note  t6  5.  W.  Rep.  747. 
was  held  usurious,  the  court  refusing  6.  ITaw  PartlM.— A  new  note  given 
to  regard  it  as  evidence  of  a  new  sale  in  renewal  of  a  usurious  one,  some  of 
of  the  land  at  a  higher  price.  Ogden  v.  the  obligors  in  the  latter  being  omitted 
Yoder,  s  J.  J.  Marsh.  ( Ky.)  414.  from  the  renewal  note,  is  not  payment, 
969 
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Whatever  usury  the  debtor  has  paid  on  the  original  obligation, 
or  on  a  previous  substitute,  he  is  entitled  to  have  deducted  from 
the  last  substitute.' 

XIV,  HlSTAKE. — To  rebut  the  presumption  of  usurious  intent 
arising  from  the  taking  or  reserving  of  interest  greater  than  the 
legal  rate,  it  is  always  competent  for  the  party  to  show  that  the 
excess  was  the  result  of  an  honest  mistake,  and  that  there  was  in 
fact  no  intentional  agreement  for  usurj'.*  Such  mistakes  most  fre- 

nnd  the  taint  of  iisurv  is  carried  into  it.  est  under  a  previous  note  are  included 
Kendal]  v.  Crouch,  88  Ky.  199.  in  the  amount  of  a.  new  one  to  the  par- 
After  the  death  of  the  obhgor  in  a  ee'a  legatee,  and  the  latter  note  is  paid, 
UBurlouB  liond,  a  friend  of  his,  who  was  the  maker  may  sue  the  legatee  to  re- 
Ignorant  of  the  usur}',  and  to  prevent  a  cover  the  usurious  interest.  Eggen  v. 
law  suit,  gave  his  own  bond  in  lieu  ot  Huston  {Ky.  1890),  13  S.  W.  Rep.  919. 
the  former.  It  was  held  that  the  new  1.  Cross  v.  Mann,  53  Vt.  501 ;  Over- 
bond  was  usurious  and  void.  Edwards  holt  v.  Nstional  Bank,  83  Pa.  St.  490. 
V.  Sklrving,  i  Brev.  (S.  Car.)  548.  a.  Bevier  i^.  Coveil,  S?  N.  Y.  w; 
Benawala  by  BtuMlat  and  Utdonan.  Archibald  v.  Thomas,  3  Cow.  (N.  Y.) 
—A  surety  upon  a  note  tainted  with  3S4;  Dawson  v.  Taylor,  6  Ired.  (N. 
usury,  to  which  he  was  a  party,  re-  Car.)  215;  Charlton  t.  Tardy,  28  Ind. 
celved  it  from  the  balder  for  the  pur-  452. 

pose  of  getting  it  secured  by  the  maker,  darical  Wstakaa. — A  bond  was  eie-' 

and  gave  the  holder  hie  own  note  in  cuted  on  the  33d  of  May,  1617,  for  the 

place  of  it.     It  was  held  that  this  was  a  repayment   of  a   loan   of   £i3o   then 

mere  substitution,  and   usury  could  be  made,    which   by    its   terms   was  to  be 

pleaded  to  the  new  note.     Botsford  v.  paid,  together   with   £11    as   interest, 

Sanford,  1  Conn.  37G.  "  upon  the  24lh  day  of  May  next  ensu- 

Where  the  sureties  on  a  bond  tainted  ing."     It  was   shown   that  in  drawing 

with  usury  gave  a  note  to  the  payee,  it  the  bond  the  scrivener  had  inserted  the 

was  held,  in  an  action  on  the  note,  that  words  "  next  ensuing  "  by  mistake,  and 

the  sureties  were  entitled   to  credit  tor  that  the  parties  intended  that  it  should 

all   usurious   interest   paid   under   the  he  paid  on  the  34th  day  of  May  in  the 

bond.  Moorey. Johnson, 34 W.  Va.67J.  year   next  ensuing.     The  court  u nanl- 

A  substituted  note  given  by  a  surety  mously  agreed  that  this  was  not  usury, 

in  settlement  of  his  liability  on  a  former  for  there  was  no  corrupt  agreement  l>e- 

nole  which  was  given  by  his  principal  tween   the  parties.     Buckley  ti.  Guild- 

for  a  balance   due  upon  a  debt,  upon  bank,  Cro.Jac.  678;  1  Rait.  414. 

which  usurious  interest  had  previously  So  where  the  scrivener  had  inserted 


been  paid,  Is  not  a  usurious  contract  or  "  eleven   month  s,"  when    the    actual 

assurance  within  the   meaning  of  the  agreement    was    f o  r   a   whole  year, 

statute.    Craig f.  Butler,  9  Mich.  31.  Clarke's  Case,  cifed  m  1  Rail.  41^ 

Substituting  anacceptance  for  a  bill  So  if  a  mortgage  he  for  £100,  with  a 

on  which  the  acceptor  was  an  indorser,  proviso  to  be  void  on  payment  of  £106 

without  any   new  consideration,   does  at  the  end  of  a  year,  but  by  mistake  of 

not   cut    out  the  defense  of  usury,  the  scrivener  it  contained  no  covenant 

Jones  V.  Holcombe,  60  Ga.  66;.  for  the  mortgagor  to  have  the  rents  and 

To  OreOltor'a  BepreaantatlTH.— The  proiits  until  default,  so  that  in  strict- 
debtor  can  plead  usury  in  the  original  ness  the  mortgagee  would  be  entitled 
debt,  as  against  a  renewal  note  given  both  to  the  interest  and  the  proHtG,  yet 
to  a  deceased  creditor's  personal  repre-  this  not  being  expressed,  the  agreement 
sentatlves.  Van  Ausdale  v.  Potterf,  41  was  not  usurTous.  Ballard  v.  Oddey,  z 
Ohio  St.  677.  Mod.  307. 

Renewal  notes  given  to  a  residuary  So  where  an  illiterate  scrivener  drew 

legatee  in  place  of  usurious  ones  given  a  txind  for  £50  payable  in  half  a  year, 

to   the    testator,   do   not   prevent   the  with  £4  Interest,  instead  of  payable  In 

makers  from  defending  against  them  to  one  year,  as  the  parties  intended.  Ner- 

theeitentof  the  original  usury.     Smith  ison    v.   Whitby,    Sir   W.Jones    396; 

V.  Broyles,  11;  B.  Mon,  (Ky.)  461.  Cro.  Car.  501. 

Where  principal  and  usurious  Inter-  Though  the  lender  has  notice  of  the 
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quently  occur  in  the  computation  of  interest  for  fractional  parts 
of  a  year ;  and  whenever  the  creditor  can  show  where  the  mistake 
occurred,  and  that  he  acted  in  good  faith,  the  chaise  of  usury 
is  thereby  rebutted.'  It  is  usually  a  question  for  the  jury, 
whether  a  sum  in  excess  of  lawful  interest  was  taken  through  an 
honest  mistake,  or  corruptly.* 

Ignorance  of  the  law  in  respect  to  usury,  or  of  its  effects  upon 
the  contract,  is  not,  ordinarily,  such  a  mistake  as  will  relieve  the 
creditor  from  the  consequences  of  taking  a  rate  of  interest  beyond 
that  authorized.'  If,  however,  the  mistake  of  law  was  made  un- 
der the  influence  of  false  or  deceptive  appearances,  and  not  merely 
from  the  su^estions  of  the  creditor's  own  mind,  he  is  entitled  to 
relief  from  the  penalties  of  usury.* 

XV.  COITTLICT  or  Laws. — The  general  rule  is  that  the  question 
whether  a  contract  is  usuriousor  not  is  to  be  determined  by  the 
law  of  the  state  where  it  was  made,  unless  the  parties  have  con- 
tracted for  performance  elsewhere.'     It  is  equally  well  settled 

mistake  in  the  instrument  it  the  time  l.  Booth  v.  Cooke,  i  Preem.  164 ; 
of  bringing  Buit  upon  it,  this  does  not  Bush  r.  Buckingham,  2  Vent.  83  ;  Buck- 
make  him  pariT  to  a  corrupt  agree-  ley  !■.  Guildbank,  Cro.  Jac.  678  ;  2  Roll. 
ment.  Bush  i>.  Buckingham,  2  Vent.  414;  Nevison  1/.  Whitbr,  Cro.  Car.  501 ; 
83;  Buckler  v.  Millard,  a  Vent.  108.  Bucklin  v.  MilUrd,  a  Vent.  107  ;  Bank 

Error  In  Compntlng  Intereit.— A  mis-  of  Utica  t.  Smalley,  1  Cow.  (N.  Y.) 

take    in    computation   of   interest,  by  770  ;  Bank  of  Utica  v.  Wager,  1  Cow. 

which  the  amount  of  a  bill  was  made  (N.   Y.)   71J  ;    New   York    Firemen'* 

too  large,  does  not  prevent  a  recovery  Co.  v.  Ely,  1  Cow.  (N.  Y.)  678;  New 

on   the   bill  for  the  sum   really    due.  York  Firemen's  Ins.  Co.  v.  Sturges,  a 

Glasfurdi/.  Laing,  1  Camp.  149;  Booth  Cow.  (N.  Y.)  66+;  Conger  v.  Trades- 

V.  Coolie,  I  Freem.  264.  man's  Bank,  Hill  &  D.  Supp.  (N.  Y.) 

An  account,  in   settlement  of  which  34;  Marvine  i'.  Hyraers,  la  N.  Y.  123  ; 

the  rote  in  suit  was  given,  contained  Maine   Bank   v.   Butts,  g   Mass.   «; 

various  items  of  debt  and  interest,  and  Agricultural  Bank  v.  Bissell,  11  Pick. 

in  two   items  the   amount  of  interest  (Mass.)    586;    Sutton   v.    Fletcher,  6 

stated   exceeded   the   lawful  rate.     At  Blackf.  (Ind.)  362  ;  Livingston  i;.  Bird, 

the  foot  of  the  account  was  a  statement  [  Root  (Conn.)  303  ;  Gibson  v.  Steams, 

that    "in   case  of    errors  either  way,  3  N.  H.  185. 

should    any    be   discovered,  they    are  a.  Bank  of  Burlington   v.  Durkee,  i 

to  be  corrected."     It  was  held  that  the  Vt.  399. 

evidence  did  not  establish   a   usurious  S.  Jacks   v.   Nichols,   3    Sandf.   Ch 

agreement.     Stockett  i'.  EUicott,  3  Gill  (N.    Y.)  313;  aJTrmarf  5   N.    Y.  178; 

&  J,  (Md.)   ia3.  German  Bank  v.  DeShon,  41  Ark. 331. 

Where  the  maker  of  an  accommoda-  4.  Mortimer  v.  Pritchard,  i    Bailey 

tion  note  drawing  the  highest  legal  rate,  Eq.  (S.  Car.)  505. 

sold  it  a  few  days  after  Its  date  for  its  B.  Peck  v.  Mayo,  14  Vl.  33 ;  39  Am. 

face  value,  and  by  oversight,  no  allow-  Dec.  toy,  Jewell  v.  Wright.  30  N.  Y. 

ance  was  made  for  the  accrued  interest,  359;   86  Am.    Dec.   371;   Sheldon    v. 

there    was   no   usury.     Benjamin   v.  Haxton.  34  Hun  [N.  Y.)  196;  n^r»«i/ 

Rogers  (Supreme  Ct.),  10  N.  Y,  Supp.  91  N.  Y.  134;   Curtis  v.  Leavitt,  15  N. 

777-  Y.    227;   Pancoast  i'.  Traveler's   Ins. 

A  recital  In  a  mortgage  that  the  nole  Co.,   79   Ind.    17a;  National  Bank    v. 

secured  by  it   bore  interest  at   twelve  Smoot,  a  McArthur  (D.  C.)  371. 

per  cent,,  when  in  fact  the  note  called  Where  a  debt  is  contracted  in  one 

for  only  ten  per  cent,  (a  lawful  rate),  country,  and   afterward,  In  considera- 

does  not  render  the  mortgage  void  tor  tion  of  forbearance,  the  debtor  in  an- 

usury.     Ward  v.  Anderberg,  31  Minn,  other   country  agrees  to   pay   interest 

304-  on  the  debt  at  a  rate  higher  than  that 
971 
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that  it  is  competent  for  the  parties  to  contract  in  good  faith  for 
the  payment  of  the  debt  in  another  state,  with  the  higher  rate  of 

interest  allowed  there  ;  and  such  contract  will  be  enforced  even  in 

the  state  where   it  was  made.^  Where  an  evidence  of  debt   is 

made  payable  in  another  state,  it  will  be  presumed  that  the  parties 
adopted  the  interest  laws  of  that  state,  and  the  contract  will  be 
good,  though  such  rate  of  interest  is  higher  than  allowed  by  the 

allowed  by  the  law  of  the  place  where  A   note   dated,  executed,  delivered, 

the  debt  was  contracted,  but  not  higher  and  made  pajable  in  Ntw  Tork,  given 

than  that  allowed   bj  the   law  ot^the  for   an   existing   debt   arising   in   and 

place  where  the  agreement  for  Euch  In-  owned  by  a  resident  of  another  state, 

terest  was  made,  Jt  ii  held  that  such  is  governed  bj  the  usury  laws  of  Nevi 

agreement  U  valid.     Connor  v.  Bella-  Tork.    Merchants' Bank v.Southwick, 

mont,  a  Atk.  382 ;   Hosford  v.  Nichols,  67  How.  Pr.  (N.  Y.)  31^. 

I   Paige  {N.  Y.)  Mo;  Story  on   Con-  The  law  of  the  state  where  the  payee 

flict  of  Laws  (8th  ed.),  ^  193,     On  the  resides  and  the  note  is  made  payable, 

other  hand,  if  the  interest  so  agreed  to  governs,  and  not  the  state  where  the 

be  paid  is  lawful  in  the  place  where  the  maker  resides  and  receives  the  money. 

debt   was  contracted,  but  higher  than  Sharp  v.  Davis,  7  Baxt.  (Tenn.)  607: 

the  rate  allowed  in  the  place  where  the  Bowles  -v.  Eddy,  33  Ark.  645, 

interest  was  stipulated  ror,it  is  held  that  Under  a  contract  to  loan  money  irt 

the  stipulation  cannot  be  enforced,  Gerxtaaj',  the  borrower  drew  notes  in 

Dewar  v.  Span,  3  T,  R.  435  ;  Stapleton  the  city  of  New  York,  made  payable 

v.  Conway,  3  Atk.  736.     See  aleo  Rose  there,  and  mailed  them  to  the  payee  in 

V.   Phillips,   33  Conn.  570.  Germany.     It  was  held  that  the  notes 

1.  Peck  f.  Majo,  14  Vt.  35;  39  Am.  were  governed   by   the  usury  law   of 

Dec.  305 ;    Andrews   v.  Hoiie,  j  Tex.  New  Tcrk.     Mailing  was  a  delivery 

171;  Consequa  v.  WillingB,Pet.(C.C.)  in  that  state.   Heidenhelmcr  v.  Mayer, 

335;    Robinson  v.  Bland,  j  Burr.  1077 ;  43  N,  Y,  Super.  Ct.  506. 

Thompson  i>.  Powles,  3  Sim.  [94;  Har-  OvotbIii  SootlllM. — A  resident  of 

Tey    V.    Archbold,    1    R.   &   M.    184;  Affl«arAi(K«j  lent  money  through  an 

Thompson   v,   Ketcham,  4  Johns.   [N.  agent  to  a   resident  of   Gtorgia;    the 

Y.)  385;  Healy  i>.  Gorman,  i,s  N.J.  L.  money   loaned   was   delivered   to  the 

m8;  Houghton  v.  Page,  3   N.  H.  4;;  borrower  in  GBOf^ia,  and  the  note  for 

Bard  i'.  Poole,  I3  N,  Y.  495  ;    Davis  v.  its  payment  was  executed  in   Georg-ia, 

Garr.  6  N.   Y.  114;  j^  Am.   Dec.   387  ;  secured  by   mortgage   on   land  situate 

Miller  f.  Tiffany,  i  Wall.  (U.   S.)  3<^;  there,but  it  was  made  payable  in  AfaM- 

Roberts  v.  McNeely,  7  Jones  (N.  Car.)  achtiiefis.    Under  the  laws  of  Gtorgia, 

2 o(S;  Pratt  r.  Adams,  7  Paige  (N.  Y.)  the  loan  would  be  usurious,  by  reason  of 
15;  Berrien  11.  Wright,  36  Barb.  (N.  certain  deductions  from  the  amount 
Y.)  3oS;  Smith  v.Muncie  Nat.  Bank,  stated  in  the  note;  but  under  the  laws  of 
19  Ind.  15S;  Kennedy  -v.  Knight,  31  .tfajjiocAatrf/ithe  transaction  would  be 
Wis.  340;  94  Am.  Dec,  543  ;  Arnold  v.  valid.  In  an  action  brought  in  Georgia 
Potter,  33  Iowa  194;  Robb  v.  Halsey,  upon  the  note,  it  was  held  that  to  the  ex- 
19  Miss.  140;  Duncan  v.  Helm,  iz  La.  tent  of  the  usury  under  the  laws  of  that 
Ann.  418;  Townsend  v.  Riley,  46  N.  state,  the  note  could  not  be  enforced. 
H.  300;  Chapman  11.  Robertson,  6  Paige  Blandford,  T.,  speaking  for  the  court, 
(N.  y.)  637;  31  Am.  Dec.  364;  Par-  said:  -  If  this  court  should  hold  that 
ham  V.  Pulliam,  j  Coldw.  (Tenn.)  497.  a  note  made  in  this  state,  but  payable  in 
A  contract  made  in  Rhode  Island  the  Slate  of  Masiachaiell),  for  money 
was  valid  by  the  laws  of  that  state,  but  advanced  by  the  agent  of  a  person  who 
usurious  by  the  law  of  New  Tork.  resided  in  MojsacktiseHs,  could  l>e  col- 
Notes  were  given  under  the  contract  lee  ted  notwithstanding  it  contained 
purporting  to  t>e  made  in  Nevi  I'ork,  sixteen  per  cent,  usurious  and  unlawful 
payable  there,  and  the  contract  was  to  interest,  then  the  law  of  this  state  as  to 
be  substantially  performed  there,  but  usury  would  be  inoperative  and  useless. 
the  notes  were  negotiated  in  Rhode  The  money  lenders  of  those  states 
Island.  It  was  held  that  the  Rkodt  which  have  no  usury  laws,  but  which 
Island  law  governed.  Brown  v.  Ameri-  allow  to  be  collected  any  rate  of  inter- 
can  Finance  Co.,  31  Fed.  Rep.  5:6.  est  contracted  for,  could  flood  this  state 
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law  of  the  former.'   Butas  the  courts  look  to  the  real  intention  and 
not  the  outward  expression  of  the  parties  in  all  cases,  contracts 


B  hundred  per  cent.  The  — that  ae  to  the  land  upon  which  it  U 
contract  of  lending  and  borrowing  sought  to  set  up  a  lien.  Nor  Can  we 
money  alwajra  includes  two  agreements  very  readily  see  how  any  portion  of 
—one,  by  the  lender,  to  deliver  the  this  contract  could  be  enforced  in  the 
money  ;  and  the  other,  by  the  borrower.  State  of  Massachuaelts  against  a  per- 
to  repay  it.  As  the  pleas  do  not  allege  son  resident  in  the  State  of  Gtorgiar 
that  iheagreement  to  deliver  the  money  Martin  v.  Johnson,  S4  Ga.  481. 
was  to  be  performed  elsewhere,  the  place  Lenliiuu  DoeUton. — A  decision 
of  delivery  was  Georgia.  It  was  in  which  has  excited  considerable  critl- 
the  performance  of  this  agreement  that  ciam  is  that  of  Depau  v.  Humphrert, 
the  usury  waa  reserved.  The  whole  8  Martin  N.  S.  (La.)  i,  where  the 
amount  of  the  usury  was  deducted  from  question  was  as  to  the  validity  of  a  note 
the  money  delivered,  and  this  was  done  executed  and  delivered  in  New  Orleans, 
In  Georgia.  The  taint  of  usury  does  and  made  payable  in  New  York,  bear- 
not  result  from  payment,  but  from  log  interest  at  ten  per  cent.,  which  was 
agreement,  performed  or  unperformed,  a  bwful  rate  by  the  taw  of  Louisiana, 
Were  paj'ment  necessary,  the  deduction  but  higher  than  that  allowed  by  the  law 
of  the  usury  from  the  amount  of  the  of  Nevi  Tort.  If  the  note  had  been 
loan  is  equivalent  to  payment,  not  for  made  in  the  Utter  state,  it  would  have 
the  purpose  of  recovering  it  back,  but  been  entirely  void.  Tlie  supreme 
for  the  purpose  of  ailiiing  the  taint,  court  of  I-euisiana  decided  that  it  was 
end  resisting  ultimate  payment  fro  not  usurious  ;  and  that,  although  made 
tamto.  The  note  bears  no  usurious  In-  payable  in  New  Tori,  the  interest 
terest,  hut  a  part  of  the  principal  is  might  lawfully  be  stipulated  for,  ac- 
UBury  already  reserved  in  Georgia,  by  cording  to  the  rate  sanctioned  in  either 
holding  back  a  part  o(  the  loan.     That  state ;   that   there   may  be  two  place* 

E art  of  the  note  represents  money  now  of  contract,  the  place  where  the  con- 

1  the  creditor's   possession,  and  which  tract    is    actually   made,   and   that   in 

he    has   never  delivered   to   the    bor-  which  it  is  to  l>c  paid  or   performed  ; 

rower.     Suppose  the  note  were  for  that  and  that  the  contract  for  Interest  will 

money  only,  with  eight  per  cent,  inter-  be  valid  unless  the  law  of  both  places 

est  on  it.     Would  it  be  collectible  be-  be  violated. 

cause  payable  in  Boston  ?  Would  It  Mr.  Justice  Story  dissents  from  the 
not  be  a  contract  to  pay  in  Boston  ua-  doctrine  of  that  decision,  and  cites  the 
ury  reserved  in  Georgia  f  Is  usury  views  of  many  continental  jurists  as 
reserved  in  Georgia,  by  deducting  it  opposed  to  it.  Story  on  Conflict  of 
from  the  loan,  less  usu  ry  because  Laws  (8th  ed,),  4  198  et  seq. 
agreed  to  be  actually  paid  elsewhere  ?  In  Chapman  v.  Robertson,  6  Paige 
The  parol  agreement  out  of  which  the  (N.  Y.)  627  ;  31  Am.  Dec.  264  ,  W«l- 
note  sued  on  in  this  cage  sprung,  was  worth,  Ch.,  expresses  his  entireconcur- 
made  in  this  stale.  Part  of  that  agree-  rence  In  the  Louisiana  decision.  To 
ment  was  performed  In  this  state.  The  the  same  effect,  see  Kilgo re  v.  Demp- 
usury  set  forth  in  defendant's  plea  was  gey,  15  Ohio  St.  413  ;  iS  Am,  Rep.  306; 
paid  In  this  state,  and  all  that  was  left  Bank 'of  Louisville  v.  Young,  37  Mo.  . 
to  be  performed  of  that  agreement  was  308  ;  National  Bank  v.  Smoot-,  3  Mac- 
the  payment  of  the  notes  sued  on  in  Arthur  (D,  C.)  371. 
this  state.  Whether  a  contract  is  made  In  Pratt  v.  Adams.  7  Paige  (N.  Y.) 
with  reference  to  the  place,  or  state,  or  615,  It  was  held  in  eflect,  that  a  contract 
county  in  which  it  Is  to  be  performed  for  a  loan  of  money  may  stipulate  for  a 
is  a  question  of  no  easy  solution.  How-  rate  of  interest  lawful  where  the  con- 
ever  this  may  be,  there  is  enough  in  tract  was  made,  though  greater  than 
this  case  to  show  that  In  all  likelihood  that  where  it  is  to  be  performed,  if  it  was 
the  parties  to  the  contract  sued  on,  con-  not  intended  as  a  means  of  evading  the 
templated  the  law  of  the  domicile  of  usury  law  of  the  place  of  performance, 
the   maker  as   the   law  which   should         1.  McAllister  n.  Smith,  17  111.  318; 

¥>vem   this  contract   in   all  respects.  65  Am.  Dec.  651;  Butler  r.   Edgerton, 

here   fs   a  portion   of  this  contract  15  Ind.  15. 
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made  payable  elsewhere  wtU  be  denied  the  protection  of  the  rule 
under  consideration,  if  it  be  made  to  appear  that  the  parties  were 
not  acting  in  good  faith,  but  resorted  to  that  method  for  the  pur- 
pose of  concealing  a  transaction,  usurious  by  the  law  to  which  they 
were  actually  subject.*  If  no  place  of  payment  be  specified,  the 
law  of  the  place  where  the  debtor  resided  and  where  the  loan  was 
made  and  the  contract  drawn  will  govern.* 

The  fact  that  a  contract  made  and  to  be  performed  in  one  state 
is  secured  by  a  mortgage  upon  land  in  another,  does  not  affect 
the  rule  that  the  lex  loci  contractus  governs.     The  security  is  a 

,.  Chapman   v.   Robrrtson.  6  Pai|;e        The  maker  or  a  note  resided  in  Bo8- 
.  Y.]  617;  }i  Am.  Dec.  364:  Cutler  v.     ton,  and  it  was  dated  and  mad 
Wright,  31  N.  Y.  471 ;  Balme  v.  Worn-     there.     The  payee  and  the  n 


(N.  Y.]  biT;  y  Am.  Dec.  364:  Cutler  v.  ton,  and  it  was  dated  and  made  payable 
Wright,  31  N.  Y.47i;  Balme  f.  Worn-  there.  The  payee  and  the  m  aker's 
bough,  38  Barb,  (N.  Y.)  351;    Pratt  t'.     agent  resided  in  New  York,  where  tlie 


Adams,  7  Paige  (N.  Y.)  615;  Miller  t.  contract  for  the  note  was  made,  1 

TifFany,  I  Wall.  (U.  S.)  398;  Junction  the    agreemenlH    being    that  the  con - 

R.  Co.   V.  Bank  of  Ashland,  13   Wall,  sideration  for  the  note,  in  lieu  of  money, 

(U.  S.)  336;  B ol Ion  T>.  Street,  3  Coldw,  should  be  certain  greatly   depreciated 

(Tenn. )   31 ;    Parham   v.    Pulliam,    i;  bonds,  to  be  taken  by  the  maker  at  their 

Coldw.  (Tenn.)  497 ;  Story  on  Conflict  par  value  to  the  amount  of  the  note.  It 

of  Laws  [8th  ed.),  ^  393a.  being  understood  that  he  was  to  raise 

In  Andrews  v.  Pond,   13  Pet.  {Vi,  S.)  the   money   he  needed  by   selling  the 

65,  the  court,   by   Taney,   C.   J.,  said  ;  bonds.     Ii    was    aiso    agi^ed    that  he 

"The  defendants   allege  that  the  con-  might,  at  his  option,  replace  the  bonds 

tract  was   not   made  with  reference  to  by  others  of  the  same  value,  by  paying 

the   laws   of  either   state  (AVw    I'trk  interestontbefaceof  the  note  at  the  rate 

and   Alabama),  aaA  was  not  intended  of  twenty-five  percent,  for  the  first  year 

to   conform    to  either.     That  a   rule  of  and  six  per  cent,  thereafler.  In  an  action 

interest  forbidden  by  the  laws  of  Neiu  on  the  note  brought  in  Massaciaietis, 

Tort.fiYiete   the  contract  was  made,  where  such  a  contract  is  not  contrary  to 

was  reserved  on  the  debt  actually  due,  the  statute,  it  was  held  that  the  lawsof 

and   that  it  was   concealed  under  the  Neiv  Tark  governed  the  contract,   and 

name  of  exchange  in  order  to  evade  Che  rendered  it  usurious  and  void.    Holmes 

law.      Now,  if  this   defense  is  true,  and  v.  Manning    (Mass,     1SS8),   19  N.    E. 

shall  be  so  found  by  the  jury,  the  ques-  Rep,  3;. 

tion  is  not  which  law  is  to  govern  in  exe-  a.  Even  though  the  contract  was 
cuting  the  contract,  but  which  is  to  delivered  elsewhere.  Morris  t.  Hock- 
decide  the  fate  of  a  security  taken  ad  ay,  94  N.  Car.  186;  55  Am.  Rep. 
upon  a  usurious  agreement,  which  607 ;  Senter  t:  Bowman,  9  Heisk. 
neither  will  execute.     Unquestionably,  (Tenn.)    14. 

it  must  be  the  law  of  the  slate  where         Where  a  citiien  of  New  Tart  lent 

the  agreement  was  made,  and  the   in-  money  to  a   firm    in  lo-aia,  and    took 

•trument  taken,  to  secure  its  perform-  a  certificate  of  indebtedness  therefor, 

ance.     A  contract  of  this  kind  cannot  dated  at  the  office  of  the  firm  in  loxea. 

stand   on   the   same  principles  with   a  and  in  which  no  place  of  payment  was 

bona  fide  agreement  made  in  one  place  specified,  the  interest  reserved   being 

to  be  executed  in  another.     In  the  last-  valid  by  the  laws  of  lovia,  but  usurious 

mentioned  cases,  the  agreements  were  by  those  of  NeTu  7'ort,  it  was  held  an 

permitted    by    the   lex  led    con/raclui,  /ona    contract,    and    valid.     Potter  i'. 

and  will  even  be  enforced  there  il  the  Tallman,  35  Barb.  (N.  Y.)  183. 
party  is  found  within  Its  jurisdiction.         The   Oiio  courts  hold  that  when  a 

But  the  same  rule  cannot  be  applied  to  note  is  executed  there  by  a  citizen  of 

contracts  forbidden  by  its  laws  and  de-  another  state,  for  money  to  be  used  by 

signed  to   evade  them.     In  mch  cases  him   in  such  other  state,  at  a   rate  of 

the   legal    consequences   of   such    an  interest   valid   there,  and  no  place  of 

agreement  must  be  decided  by  the  law  payment  is  specified,  the  usury  laws  of 

of  the  place   where  the   contract   was  Oiio  will  not  l>e  enforced  against  It. 

made.     If  void  there,  it  is  void  every-  Scott   v.   Perlee,  39  Ohio   St.  63 ;  48 

where."  Am.  Rep.  431. 
074 
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mere  incident,  and  its  locality  cannot  control  the  rate  of  interest.* 
Sometimes,  however,  the  locality  of  the  security  assists  in  deter- 
mining what  law  the  parties  had  in  view  in  making  the  contract ; 
as  where  the  land  is  located  in  the  domicile  of  the  debtor,  and 
the  money  is  received  by  him  there.* 

Where  accommodation  paper  is  executed  and  made  payable  in 
one  state,  and  is  given  its  inception  by  being  discounted  in  an- 
other state,  the  question  of  usury  in  the  discount  is  to  be  deter- 
mined by  the  law  of  the  former  state.'  This  is  the  rule,  in  the 
absence  of  evidence  that  the  original  parties  intended  that  the 
paper  should  be  negotiated  elsewhere.  If,  however,  such  inten- 
tion is  clearly  shown,  and  it  appears  that  the  transaction  was  bona 
fide,  the  law  of  the  place  of  discount  will  govern.* 

In  a  suit  in  Virginia  on  ■  note  given  Carolina  at  a  rate  of  interest  unlawful 

by    a    resident    of    Texas   tor  money  in  the  latter  state,  but  lawful  in  the  for- 

borrowed  of   a   resident  of    Virginia,  mer,  the  court  of  Souti   Carolina  re- 

and  remitted  to  Texas,  the  note  being  fused   to   be  governed  by  the  law  of 

dated   In    Texas   and   signed    by    two  North   Carolina.     Thornton  v.   Dean, 

sureties,  residents  of    Virginia,  it  was  19  S,  Car.  583 ;  45  Am.  Rep,  796. 
held  that  it  was  a  Texas  contract.         I.  Jewell  v.  Wright,  30  N.  Y.  359; 

Backhouse  v.   Selden,  29  Graft.  (V a.)  86  Am.   Dec.  373;    Dickinson   v.   ti- 

S8i.  ward!,  77  N.Y.  573;  33  Am.Rep.671; 

1.  De  Woif  V.  Johnson,    10  Wheat  overruling  Boven  z:  Bradley,  9  Abb. 

(U.  S.)  367;  LloTd  ti.  Scott,  4  Pet.  (U.  Pr.   N.   S.  (N.   Y.)   395;    Wayne   Co. 

"  •  -'  -      ■.  Kewhaw.  10  Wis.  Sav.  Banic  v.  Low,  6  Abb.  N.  Cas.  (N. 


gl3;  Connor  v.  Bellamont,  3  Atk.  38a;     Y.)  76;  Clayes  v.  Hooker,  4  Hun  (N. 
ope  V.  Alden,  53  Barb.  (N.   Y.)  350.     Y.)  231. 
S.  See  Filch   v.  Remer,   1   Bias.  (U.         In  Dickinson  v.  Edwards, 77   N.  Y. 


S.)  337;  Hosford  V,  Nlcliots.   1   Paige  573;  33  Am.  Rep.  671,  Folger,J., 

(N.  Y.)  210:  Batme  v.  Wombough,  38  marked  :  "  It  is  said  that  there  Is  no 

Barb.  (N.Y.)  352.  violation  of   the  law  of   this   state  in 

Where  a  loan   was  contracted  for  In  the  simple  act  o(  paying  money  in  *o- 

Philadelpbia,     payable  in  New   York  lution  of  a  promise  to  do  so.  and  that, 

and  secured  by   mortgage  on  land  In  as  the  act   of  taking  a  discount  at  a 

Alabama,  where  the  borrower  resided,  rale  unlawful  by  our  law  was  not  done 

and  where   the  money  was  delivered  in  this  stale,  no  act  against  its  law  was 

and  the  securities   executed,   and  the  done  or  to  be  done  here.     But  the   act 

rate   of  interest   reserved   was  higher  of  taking  the  unlawful   discount  is  not 

than  that  allowed   in   JVciv  Tort,  but  complete  until  the  note  has  l>eeQ  paid. 

was  lawful  in  .^/(i£ai»a,  and   there  was  It    rests    in    agreement   until    then. 

DO  evidence  of  Intention  to  evade  the  When  the  note  has  been  paid  at  the 

X^e-a-  Tori  law,   it  was  held   that  the  place  of  payment  and  the  amount  gone 

contract  should    be    governed   by  the  to  the  credit  of  the  holder,  then  is  the 

laws  of  Alabama.     Hitchcock  v.  U.  S.  act  first  complete,  and  the  law  is  then 

Bank,  7  Ala.  386.  also  violated,  and  within  ihis  state.     It 

An  agreement  in  good  faith  between  would  be  a  novel   and    startling  doc- 

a  citizen  of  Nebraska  and  a  citizen  of  trine,   that  the   usury  laws  of  a  state 

AVit'  Tork  for  a  loan  by  the  tatter  to  could  not  be  violaied  by  a  transaction 

the  former  at  a  rate  valid  in  Nebraska  agreed  upon  outside  its 'bounds." 
and  to  be  secured  on  land  In  Nebraska.        4.  Providence    Co.    Sav.    Bank    v. 

ii  good,  even  though  actually  executed  Frost,  14  Blatchf.  {U.  S.)   233;  Tiiden 

in  Ne-U'  I'ark,  where  such  rate  is  usu-  r:  Blair,  ai  Wall.  (U.  S.)  241';   Wayne 

rious,  KelloggT>.Miller,aMcCrary(U.  Co.  Sav.  Bank  t.  Low,  81    N.  Y.  566; 

S.1  395.  37  Am.  Rep.  533;  Bank  of  the   State 

Where   a   note  was  given  in   Sau/i  i-.  Lewis,  45  Barb.  (N.  Y.)  340. 
Carolina,  secured  by  mortgage  on  land         If  the  note  l>e  made  in  one  state  and 

in   that   slate,   but   payable   in   North  discounted    in    another,   at   a   rate 
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Judicial  notice  will  not  be  taken  of  the  usury  laws  of  another 
state  to  aid  a  plea  of  usury ;  they  must  be  proved  as  facts.*  It 
has  been  held  also  that  in  the  absence  of  proof,  ft  will  not  be 
.  presumed  that  another  state  has  any  statute  against  usury  ;*  but 
the  better  doctrine  is  in  favor  of  the  presumption  that  the  stat- 
utes of  the  sister  state  are  the  same  as  those  of  the  state  in  which 
the  court  is  held.* 

XTL  Jx  BiSFiCT  TO  IbooTiABLB  iHBtStniBHn— 1.  la  Oe&eraL— A 
negotiable  instrument  is  a  species  of  personal  property,  which 
may  be  sold  and  transferred  for  whatever  price  the  owner  may 
see  fit  to  accept,  even  though  much  less  than  its  face  value  ;  and 
such  a  transaction,  being  a  mere  sale,  cannot  be  affected  by  the 
Statute  of  Usury.*     Under  this  head  are  included  bonds,  as  well 

usurious  In   both,  tKe  law  of  the  state  Y.)  ^20 ;  Ingalls  v.  Lee,  9  Barb.  (N. 

where  the  discount  was  made  governe  Y,)  647 ;  Maas  v.  Chatlield.  ^)0  N.  Y. 

as  to  the  penalty.     Heath  v.  Griswold,  toj  ;  Churchill  v.  Suter,  4  Man.  156  ; 

18  Blatchf.  {U.  SOSSS-     SeeaisoCon-  Bridge   v.   Hubbard,    15   Mass.  96;   8 

T\OTV.  Donneli,j5  Tei,  167.  Am.  Dec.  86;   Bally  -u.  Smith,  14  Ohio 

1.  Dairia  v.  Garr,  6  N.  Y.   134;  55  St.  396;  84  Am,  Dec.  385;  Williams  f. 

Am.    Dec.  387;   Robb  v.    Halsey,    19  Reynolds,   10  Md.  57;    Fitzgerald   v. 

Miss.  140;  Jones  ii.  Bank  of  Tenneaace,  Peck,  4  Litt.  {Viy.)   135;  Shackleford 

8  B.  Mon.   (Ky.)    iia;    46   Am.  Dec.  v.  Morris.,  I   J.  J.  Marsh.  (Ky.)   497; 

540;Greenwade  r.  Greeiiwade,3  Dana  Metcalf  v.  Pilcher,  6  B.   Mon.   (Ky.) 

(Ky.)49s;  Clinck  v.  Price,  4  W.  Va,  519;  Saltmarah  if.  Planlera',  etc..  Bank, 

4;  6  Am.  Rep.  268;  Re  Iff  v.  Bakken,  17  Ala.  761  ;  CHpital   City   Ins.  Co.  v. 

36  Minn.   333;    Griffin  -l.   Inman,   S7  Quinn,   73   Ala.  558;    Alabama  Gold 

Ga.  370.  L.  Ins.  Co.  v.  Hall,  58  Ala.  i  ;  Ballinger 

Where    usury    is    not    pleaded,  the  r.  Edwards,  4  Ired.  Eq.  (N.  Car.)  449; 

court  wiii  not  declare  usurious  a  con-  Brock  v.  Thompson,  i  Bailey  (S.  Car.) 

tract  made  in  another  state,  though  the  323  ;  Gimmi  v.  Cullen,  20  Gratt.  (V'a.) 

rate  of  interest  reeerved  is  higher  than  439;  Byrne  v.   Grayson,  15   La.  Ann. 

allowed  by  the  law  of  the  former.     In  4117. 

such  case  It   is  not  Incumbent  on  the  In  Nichols   v.  Pearson,  7   PeL   (U. 

plaintiff  to  prove  that  such  rate  was  au-  S.)  107,  in  regard  to  the  validity  of  m 

thorized  by  the  law  of  the  state  where  Indorsement   of   a   bill   at  a   discount 

made.     Reiff  v.  Bakken,  36  Minn.  333.  greater  than    legal   Interest,  the  court. 

On   the   other   hand,  it  is  held  that  by  Johnson,  J.,  said:  "The  courts   of 

where   the   defense  of  usury  is  Inter-  Jvew  2"i)ri  have  gotten  overthese  diffi- 

posed,  the  plainlilF  Is  not  entitled  to  re-  culties  by   adjudicating  that  whenever 

cover   any   interest,    though  a  certain  the  note  or  hill.  In  Its  Inception,  was  a 

note   be   expresBly  reserved,  where  he  real  transaction,  so  that  the  payee  or 

offers  no  evidence  of  his  right  to  such  promisee  might  at  maturity  maintain  a 

Interest  by  the  law  of  the  place  of  pay-  suit  upon  it,  a  transfer  by  indorsement 

ment.     Camp  v.  Randle,  81  Ala.  240.  on  a  discount,  though  beyond  the  legal 

S.  Smith  V.   Muncie  Nat.   Bank,  29  rate  of  interest,  shall  be  regarded  as  a 

Ind.  ic8.  sale  of  the  note  or  bill,  and  a  valid  and 

S.  McCraney  v.  Alden,  46  Barb.  (N.  legal  transaction.     But   not  so  where 

y.)  372 ;  Monroe  v.  Douglass,  s  N.  Y.  the   paper,   in    its  origin,  was  only  a 

447  ;  Leake  v.  Bergen,  37  N.  J.  Eq.  360,  nominal  transaction." 

*.  Judy  V.  Gerard,   4   McLean    {U.  Where  anole  was  given  by  ajudgment 

S.)  360 ;  Lafayette  Bank  v.  State  Bank,  debtor  to  the  sheriff  as  security  for  the 

t  McLean    (U.   S.)   3o3;    Wycoff  v.  payment  of  an  execution,  with  Instruc- 

ongshead,  3  Dall.  (U.  S.)  gi ;  Junction  tlons  to  sell  it  and  apply  the  proceeds 

R.  Co.  V.  Bank  of  Ashland,  13  Wall,  upon  the  execution,  if  the  debtor  should 

(U.  S.)  236;    Holmes  -v.  Williams,  10  fall  to  satisfy  the  same  within  ten  days, 

Paige  (N.  Y.)  326;  40  Am.  Dec.  250;  and  the  sheriff,  after  the  expiration  of 

Corning  v.  Pond,  29  Hun  (N.  Y.)  129;  that  time,  the  execution   being  unpaid, 

Elwell  I'.  Chamberlain,  4  Bosw.  (N.  sold  the  note  at  a  discount  greater  than 
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as  bills  and  notes.'  The  circumstance  that  the  seller  accom- 
panied the  transfer  with  his  indorsement,  guaranty  or  absolute 
warranty  of  payment  by  the  maker,  does  not  convert  the  trans- 
action into  a  loan,  if  the  parties  acted  in  good  faith.*  Some  . 
authorities,  however,  hold  that  a  transfer  of  this  character  prac- 
tically amounts  to  a  loan  from  the  indorsee  to  the  indorser.  and 
that  if  more  than  legal  interest  be  deducted  it  becomes  usurious.^ 

The  mere  intention  of  the  parties  to  a  negotiable  instrument 
to  raise  money  upon  it  at  usurious  rates,  does  not  vitiate  it  as 
between  them,  when  no  act  has  been  done  to  carry  the  intention 
into  effect.* 

A  common  device  for  concealing  usury  is  to  draw  a  negotiable  in- 
strument at  legal  interest,  foran  amount  larger  than  the  actual  debt ; 
but  when  it  is  shown  that  the  excess  was  in  the  nature  of  addi- 
tional interest,  the  instrument  is  vitiated  as  usurious.'  So,  though 

legal  interest,  it  was  held  that  the  note  the  purchaser,  furnished  by  the  debtor, 

was   valid    in  the    hands   of  the  pur-  Colehour  ».  State  Sav.  Inst.,  90  III.  151. 

chaser.    Tuttle  v.  Clark,  4  Conn.   153.  Where  a  purchaser  of  several  notes 

The   payee   and   Indorser  of  a   bill,  at  less  than  their  face  value,  takes  a 

who  has  been  compelled  to  pay  it   to  new  note  from  the  maker  lor  the  full 

one  to  whom  it  had  been  indorsed  at  a  amount,  it  is  not  usury,  as  the  relation 

discount  greater  than  legal  interest,  Is  of  borrower  and  lender  does  not  exist, 

entitled    to  recover  the    full   amount  Appeal  of  Donehoo  (Pa.  1S8S),  ij  Atl. 

from  the  drawer  and  acceptor.     Hosier  Rep.  934. 

V.  Eliason,  14  Ind.  513.  1.  Moncure  v,  Dertnott,  13  PeL  (U. 

A  party   to   negotiable   paper   void  S.)    345:    Hausbrough  v.  Baylor,  : 

In  the  hands  of  the  holder  on  account  Munr.(Va.)36;  Donnlngtonv.Meeker, 

of  usury  is  entitled  to  have  it  delivered  ti  N.  J.  Eq.  363. 

up  and  canceled.    Taylor  v.  Grant,  35  S.  Musgrove  t.  Gibbs,  i  Dall-  (U.  S.) 

N.  V.  Super.  Ct.  353.  216  ;   Dowe  v.  Schutt,  a  Den.  (N.  Y.) 

Tnreluwe  of  Own  Vote.— In  Young  v.  631  ;   Mazuzan  v.  Mead,  2t  Wend.  (N. 

Miller,   7   B.   Mon.  (Ky,)  540,  it  was  Y.)  3S5  ;   Holford  v.   Blatchford,   2 

considered  usurious  for  a  creditor  to  re-  Sandf . '  Ch.   (N.   Y .)    149;    Manice  r. 

celve  hUownnote,  notyetdue,  atadls-  New  York  Dry  Dock  Co.,  3  Edw.  Ch. 

count  greater  than  Che  highest  legal  rate  (N.  Y.)  143;  Goldsmith  !>.  Brown,  35 

of  interest,   in   payment  of  a  debt  due  Barb.  (N.  Y.)  484  ;  Mechanics'  Bank  v. 

from  the  payee.     But  unless  the  trans-  Foster,  44  Barb.  (N.  Y.)87;  Western 

action  was  in  pursuance  of  a  prior  un-  Reserve  Bank  r.  Potter,ClarkeCh.  (N. 

derstsnding,    from   which   a    usurious  Y.)43l  ;Rapelye  r.  Anderson.  4  HiIl(N. 

intent  could  be  inferred,  it  would  seem  Y.)  474  ;  Oldham  v.  Turner,  3  B.  Mon. 

that   the  creditor  did  no  more  than  to  (Ky.)   67;  Farmer  v.   Sewall,   16  Me. 

boy  the  paper,  as  a  third  person  might  456;  Durant  v.  Banta,  17  N.  J.  L.  634. 

have  done,  at  an  agreed  price.  In  Lloyd  t.  Keach,   3  Conn.   175:7 

Pajment  of  DUeonnt  by  DeMor.— The  Am.  Dec.  256,  it  is  held  that  the  tale  of 

C chase  of  a  note  and  mortgage  for  a  note  or  bill  with  warranty,  at  an 
than  its  face  value,  the  debtor  pay-  unusual  discount,  is  not  even  prima 
ing  to  the  mortgagee,  with  the  knowl-  facie  evidence  of  usury- 
edge  of  the  purchaser,  the  amount  of  S.  McElwee  v.  Collins,  4  Dev.  &  B. 
the  discount,  is  not  necessarily  usuri-  (N.  Car.)  309;  C  o  1  H  e  r  !>.  NevHl,  3 
ous.  The  real  intention  of  all  the  par-  Dev.  (N.  Car.)  31;  Cowles  v.  Mc- 
ties  to  the  transaction  is  to  be  inquired  Vickar,  3  Wis.  735 ;  Friend  v.  Duryee, 
Into.     Stewert  v.  Hamel,  91  N.  Y.  199.  17  Fla.  n8. 

The  purchase  of  a  note  In  the  regu-  4.   Bank  of  Monroe  f.Strong,  Clarke 

lar  course   of  business,   at   a  discount  Ch.  (N.  Y.)  76. 

greater  than  legal  interest,  is  not  usurl-  S.  Wilday  i'.   Morrison,  66  III.  531; 

ou«,  even  though   the   amount  of  the  Hyde  v.  Findley,  36  Miss.  468;  Hol- 

dlscount  was,  withont  the  knowledge  of  men  v.  Rugland,  .46  Minn.  400;  Clark 
Vj  C.  of  L.— 63                           877 
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the  instrument  be  only  for  the  actual  debt,  and  bears  lawful  interest 
on  its  face,  it  is  vitiated  by  a  contemporaneous  oral  agreement  to 
pay  an  additional  sum  or  value  as  interest.*  And  the  taking  of 
separate  notes,  one  for  the  principal  debt,  and  another  for  the 
unlawful  interest,  is  a  device  which  will  not  save  the  former  from 
the  consequences  of  the  statute.* 

The  defense  of  usury  in  one  obligation  cannot  be  set  up  in  an 
action  on  a  separate  and  distinct  obligation  between  the  parties.* 

9.  Eichange. — Where  a  note  or  bill  is,  for  the  convenience  of 
the  maker,  made  payable  at  a  place  outside  of  the  state,  it  is  not 
usury  to  include,  besides  the  highest  rate  of  interest,  the  cur- 
rent rate  of  exchange  between  the  two  places.*  But  an  agreo- 
Investtnent  Co.  v.  McNaughton,  46  .  .  .  Were  the  act  to  be  evaded  bj 
Minn.  8;  Gilder  v.  Hearne,  79  Tex.  bo  simple  a  contrivance  as  that  of 
izoi  Intemattonal  Bldg.,  etc.,  Assoc,  taking  two  securities,  the  one  for  prin- 
V.  Biering  (Tex.  Civ.  App.  1894),  33  S.  cipal,  the  other  Tor  the  unlawful  pre- 
W.  Rep.  611.  mium,   it  would    answer    no    purpoie 

But  an  sgreement  bj  which  a  bor-  whatsoever." 
rower  agrees  to  pay  a  tmaller  rate  of  S.  In  Taylor  v.  Breiscb  (Pa.  18S7), 
Interest  than  the  highest  legal  rate,  11  Atl.  Rep.  388,  Green,  J.,  Eaid : 
without  any  date  being  fixed  for  the  "  All  our  recent  decisions  are  to  the 
payment  of  the  loan,  is  not  usurious,  point  that  a  defense  of  usury  against 
although  the  note  Is  given  for  a  much  one  obligation  cannot  be  eet  up  against 
larger  sum  than  the  amount  borrowed,  an  action  upon  an  entirely  distinct  and 
International  Bldg.,  etc.,  Assoc,  v.  Independent  obligation,  even  if  it  be 
Blerning  (Tei.  Civ.  App.  1S94),  23  S.  between  the  same  parties,  much  less 
W.  Rep,  631  ;  Abbott  v.  International  can  it  be  done  where  the  parties  are 
Bldg.,  etc..  Assoc.  (Tex.  Civ.  App.  not  thesame."  CfVfV Bright  1'.  Bank- 
1894),  33  S.  W.  Rep.  629.  fng  Co., 3  Pa.  St.  478;  Mater's  Appeal, 

1.  Morton    v.   Rutherford,    18   Wis.    91  Pa.  St. j  16;  Appeal  of  Second  NaL 
398;    Atwood   V.   Whittlesey,  3   Root     Bank,  85  Pa.  St.  518;  Lennlg's  Appeal, 
(Conn.)    37;    Wlllard    v.    Reeder,    3    93Pa.  St.  301. 
McCord  [S.  Car.)  369.  4.  Merritt  v.  Benton,   to  Wend.  (N. 

Parol  BTldenoe.— In  the  case  of  But-  Y.)  116;  Williams  v.  Hance,  7  Paige 
teriield   v.  Kidder.  8  Pick.  (Mass.)  513,     (N.  Y.)  581. 

however,  it  was  held  that  evidence  of  In  Buckingham r.  McLean,  13  How. 
a  contemporaneous  parol  agreement  to  (U.  S.)  15:,  Curtis,  J., said  :  "The  Tea- 
pay  unlawful  interest  could  not  be  ad-  son  why  the  addition  of  the  current 
mltted  to  defeat  a  note  bearing  on  Its  rate  of  exchange  to  the  legal  rate  of  in- 
face  lawful  interest.  terest  does  not  constitute  usury.  Is  that 

In  Cousins  v.  Grey,  60  Tex,  346,  it  the  former  is  a  just  and  lawful  corn- 
was  held  that  an  agreement,  made  at  peniatlon  for  receiving  payment  at  a 
the  time  of  executing  a  note  drawing  place  where  the  money  is  expected  to 
legal  interest,  that  thereafter  a  new  be  less  valuable  than  at  the  place  where 
contract  should  be  made  with  Interest  it  is  advanced  and  lent ;  and  this  rea- 
usuriouB  bv  the  taw  in  force  at  the  date  son  exists,  where  the  lender  discounts 
of  the  note,  renders  the  note  Itself  the  drawer's  bill,  as  well  as  when  he 
usurious.  buys  a  bill  In  the  market  of  the  payee. 

a.  Clark  V.  Badgley,  8  N.  J.  L.  133 ;  In  neither  case  is  it  usury  to  take  the 
Wood  V.  Cuthbertson,  3  Dakota  32S        regular   and   customary   compensation 

In  GllssOQ  V,  Newton,  1  Haywood,  for  the  loss  In  value  by  change  of  place 
(N.   Car.)   336;   I   Am.  Dec.  559,  the    of  payment." 

court  said:  "Any  shift  or  device  An  agreement  by  the  maker  ol  a 
whatsoever,  to  take  more  than  the  in-  note  drawn  in  Illlnoii  and  payable  Id 
terest  allowed,  and  particularly  the  Xew  Tori,  to  pay  exchange  at  the 
device  of  securing  the  principal  and  time  of  extending  or  paying  the  note, 
Interest  by  distinct  assurances.  Is  in-  isnot^er Musurious,becauseeichange 
competent  to  the  purpose  of  talcing  the  may  then  be  in  his  favor.  Griffin  ». 
caae  out  of  the  operation   of  the  act     Marine  Co.,  51  III.  130. 
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ment  for  exchange  in  addition  to  the  highest  rate  of  interest  upon 
a  note  or  bill  between  parties  in  the  same  state  and  payable  there, 
is  usurious,  being  merely  another  name  for  additional  interest.* 
But  it  matters  not  that  the  creditor  had  previously  paid  exchange 
in  order  to  bring  the  money  with  which  to  make  the  loan  from 
another  state.*  Where  both  debtor  and  creditor  reside  in  the 
same  place,  an  agreement  to  pay  the  debt  and  interest  with  ex- 
change on  a  distant  city  is  regarded  as  a  device  to  cover  usury.' 
In  respect  to  foreign  exchange,  it  is  held  that  funds  situated  in  a 
foreign  country  are  the  subject  of  commerce,  and  may  be  sold  by 
the  owner  at  home  for  the  best  price  he  can  obtain.* 

Generally,  it  may  be  said  that  the  taking  of  the  amount  of  actual 

Knovltdce    of   L«ndar.~ Where    the  quentlj  loaned  it  in  New  Tork,  payable 

money  loaned  was  lenC  by  the  lender  &ere,  and  stipuiated  for  legal  interest 

to  B   middleman   engaged   in   making  and   aUo  seven  and  one-half  per  cent, 

the  loan,  the  fact  that  the  latter,  with-  exchange;  hU  object  being  to  partlj 

out  ihe  lender's  knowledge,  deducted  reimburse  himself  for  the  expense  of 

for   his  own   benefit   a   small   sum   to  getting  his  money  to  NeTv   Tork.     It 

cover  exchange,  In  addition  to  his  com-  was  held  that  there  was  no  justifica- 

missions,  does    not    constitute    usurj.  tion  for  the  charge,  and  that  the  loan 

Riley  v.Olin.Si  Ga.3i».  was  usurious. 

1.  Mix  V.  Madison  Ins.  Co.,  ii  Ind.  S.  Siter  v.  Sheets,  7  Ind.  131. 
ii7;Towslee  v.  Durkee,  11  Wig.  480,  Where  a  note  is  executed  and  pay- 
As  a  matter  of  law,  a  g:iven  sum  of  able  In  Wiiconiin,  a  provision  for  pay- 
money  is  of  the  same  value  In  all  ptrta  ment  of  exchange  on  Neiv  Tork  )■ 
of  the  same  state.  Hence,  where  a  usurious.  If  its  purpose  is  to  conceal  the 
bank  at  Lyons,  N.  Y.,  on  discounting  taking  of  illegal  Interest  Rock  Co. 
a  note  payable  at  Albany,  N.  Y.,  took  Bank  v.  Wooliscrtift,  16  Wit.  31. 
in  addition  to  the  highest  legal  rate  of  QneitUn  tot  Jnry.  —  The  question 
interest  one-half  of  one  per  cent,  as  the  whether  a  reservation  of  exchange,  In 
difference  of  exchange  between  Lyons  discounting  bills  and  making  advances 
and  Albany,  at  that  time  it  was  held  upon  goods  to  be  sold  elsewhere,  la 
that  the  transaction  was  usurious.  Price  usurious,  depends  upon  the  actual  In- 
V.  Lyons  Bank,  33  N.  Y.  55 ;  88  Am.  tention  of  the  parties,  as  determined 
Dec,  36S.  from  all  the  circumstances,  and  is  for 
But  where  a  note  payable  In  the  city  the  jury.  Grand  Gulf  Bank  v.  Archer, 
of  New  York  Is  discounted  in  the  8  Smed.  &  M.fMiis.)  151;  Commer- 
country,  it  is  not  usury  to  pay  Ihe  bor-  dal  Bank  v.  Nolan,  7  How.  (Miss.)  508. 
rower  the  proceeds  by  a  draft  on  the  4.  In  Leavitt  v.  De  Launy,  4  N.  Y. 
city  at  the  usual  rates  of  exchange.  363,  Harris,  J.,  said :  "  Foreign  ex- 
Union  Bank  v.  Gregory,  46  Barb.  (N.  change  Is  a  commodity  which  may  be 
Y.)9S.  bought  or  sold  tike  merchandise.  Ita 
But  a  loan  is  not  usurious  by  reason  price  is  governed  chiefly  by  the  state  of 
of  an  understanding  that  the  lender  is  trade  between  the  place  where  it  is  ne- 
to  receive  the  borrower's  deposits  and  gotlated  and  the  place  where  it  is  pay- 
pay  them  over  on  demand,  and  that  all  able.  The  sale  of  exchange  Is,  in  effect, 
notes  discounted  for  the  borrower  shall  a  transfer  of  funds  which  the  drawee 
be  paid  In  the  city  of  New  York,  by  has,  or  Is  supposed  to  have,  in  another 
means  of  which  the  lender  is  enabled  country,  to  the  purchaser.  Such  funds 
to  receive.  In  addition  to  legal  interest,  are  more  or  less  valuable,  according  t» 
the  benefitofan  exchange  of  one- ha  If  circumstances.  Such  value  is  chiefly 
of  one  per  cent,  in  favor  of  New  York,  affected  by  the  state  of  trade  between 
Beali  V,  Benjamin.  33  N,  Y.  61.  the  country  where  the  funds  are  owned 
1.  In  Jacks  v.  Nichols,  3  Sandf  Ch.  and  that  where  they  are  held.  To 
(N.  Y.)  .113,  the  facts  were  that  the  some  extent,  also,  such  value  is  affected 
lender  had  brought  his  money  to  Aciu  by  the  time  required  to  transfer  funds 
Torklrota  Georgia,  at  a  cost  of  nine  from  one  country  to  another,  and  the 
per  cent,  for  e  i  c  h  a  n  g  e.  He  subse-  hazard  Incurred  fn  making  such  trans- 
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difference  of  exchange  between  the  place  of  payment  and  the 
residence  of  the  creditor,  is  not  usury,  unless  resorted  to  in  bad 
faith  and  as  a  mere  device  to  evade  the  law.* 

S.  UniTf  Between  Indoreei  and  Indonee. — A  note  or  bill  valid  in 
its  inception,  but  which  has  been  transferred  by  the  holder  for  a 
usurious  consideration,  clearly  cannot  be  enforced  as  between  the 
immediate  parties  to  the  usury*  It  is  also  clear  that  the  payee  of 
a  note  or  bill  who  sells  and  indorses  it  to  a  bona  fide  purchaser 
cannot,  when  sued  on  his  indorsement,  plead  that  the  instrument 
was  usurious.'  But  the  authorities  are  not  agreed  upon  the  ques- 
tion whether  the  indorsee  who  is  party  to  the  usury  can  recover 
from  the  maker  or  prior  indorsers.  In  support  of  such  right  it  is 
maintained  that,  notwithstanding  the  usury,  the  indorsee  acquired 
title  to  the  paper,  by  an  executed  contract,  and  that  prior  parties, 
having  no  connection  with  the  subsequent  usury,  cannot  avoid 
their  obligations  by  setting  it  up  against  the  holder.^     And  it  is' 

fer.  Funds  thug  situated  are  the  sub-  Armstrong  v.  Gibson,  31  Wis.  G6;  11 
ject    of  commerce.    The    owner  may     Am.  Rep.  599;   Daniel  on  Negotiable 


sell  them  for  the  beet  price  he  can  ob-  Instruments  (3d  ed.).  \  7^1 

tain,  without  the  hazard  of  having  the  In  Knicht  v.  Putnam,  3  f'klt.  (Mms.) 

■ale  avoided  for  usury."  1S4,  which   was  an  action  bj  the  in- 

1.  Ontario   Bank   ti.   Schermerhorn,  dorsee    of  a  note  against  the  maker, 

■o  Paige   (N.  Y.)   109;    Cayuga   Co.  and  the  defense  was  that  the  Indorsee 

Bank   i'.  Hunt,   3    Hill    (N.  Y.)   631;;  had  received  It  upon   a   usurious  con- 

Cuyier  v.  Sanford,  13   Barb.   (N.   Y.)  tract  with  his  indorser,  the  court,  by 

339;  Price  V.   Lyons  Bank,  30  Barb.  Wilde,  J.,   said:  "But    it   is  objected 

<IS.   Y.}   85;    Murray   v.    Barney.   34  that,   as   the  transfer  is  usurious,  the 

Barb.  (N.  Y.)  336;  Eagle  Bank  t.  Rig-  pialntifTs  titl(*falls,  although  the  orig- 

~~   I  33  ^'   ^-  ^'3t  Central   Bank   v.  Inal  contract  remains  good,  and  tbat 


St".  John,  i^  Wis.  157.  he  cannot  derive   title  from  an  illCKtl 

S.  Daniel  on  Negotiable  Instruments    transaction,  in  which  he  was   a  Ku'Tty 

(3d  ed.],  J  759.  party.    This   objection    would    have 


n  by  the  Indorsee  against  weight,    If  a  usurious    contract    were 

the  indorser,  the  latter  may  show  that  malum  in  se  or  merely  void.    But  It  has 

It  was  received  as  security  for  a  usuri-  been  frequently   held,  that  a  contract 

ouB  contract  between  the  indorsee  and  contaminated  with  usury  Is  only  void- 

the   maker,     Dunscomb   v.  Bunker,   l  able  bythe  party  injured  orthoseclalm- 

Het.  (Mass.)  S;  Wetmer  v.  Shelton,  ^  ing  under  bim.  Now,  itis  manifest  tbat 

Mo.  137.  the  maker  of  a  note  Ie  not  affected  by 

Ar  agreement  bv  the  indorser  of  a  a  usurious  agreement  between  the  In- 

note  to  secure  to  cte  Indorsee,  in  case  dorser  and   indortee.     He  is  liable  on 

of  the  insolvency  of  the  maker,  more  his  contract,   and  It  is   immaterial  to 

than    the  consideration    paid   for   the  him  whether  the  action  be   brought  in 

transfer,  with  lawful  interest,  was  held  the  name  of  the  indoner  or  in  that  of 

usurious  in  Yankey  v.  Lockheart,  4  J-  the  indorsee-     But  I  hold  further,  that 

J.  Marsh.  (Ky.)376.  the  transfer  of   a  note  on  a  usurious 

S.  M'KnIght  !>.  Wheeler,  6  Hill  (N.  consideration     is    neither    void    nor 

Y.)  492.  voidable.     So  far  as  the   indorsement 

i.  Conwell    I'.    Pumphre}',    9    Ind.  operates   as   a    transfer   of   the   note. 

135;  6S  Am.  Dec,  611 ;  Clapp  ii.  Han-  it  is   an    executed   contract,    and    the 

son,  15  Me,  34s ;  Partridge  v.  Williams,  statute  against  usury  is  not  applicable. 

73  Ga.  807  ;   Munn  v.  Commission  Co.,  It  only  applies  to  the   implied  promise 

15  Johns,  (N   Y,)44;8  Am.  Dec.  219;  or    guaranty    of  the   indorser,   which 

Cameron  v.  Chappell,  34   Wend.  (N.  being  an   executory  contract  may  be 

Y.)  94;  Collier   v.   Nevill,  3  Dev.  (N.  avoided.     But  i 


Car.)  31;  Littell  r.   Hord,  Hard.  (Kv.)     ecuted  contract   be   set  aside   t 
87;  Cowles  V.  McVickar,  3  Wis.  735 ;     plea  of  usury.  It  is  not,  howevei 
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50  held,  even  though  the -indorsee  received  the  paper  merely  as 
collateral  security.'  On  the  other  hand,  it  is  maintained  that  if 
the  indorsee  acquired  title  through  a  usurious  transaction,  prior 
parties  have  the  right  to  take  advantage  of  his  violation  of  the 
statute.* 

Another  question  upon  which  the  authorities  arc  at  variance 
is  as  to  the  right  of  an  innocent  indorsee,  under  a  valid  transfer 
subsequent  to  the  usurious  indorsement,  to  recover  against  those 
who  became  parties  to  the  instrument  prior  to  the  usury.  The 
cases  which  hold  that  the  indorsee -may  himself  recover,  under  such 
circumstances,  would  it  fortiori  hold  that  the  same  right  exists  in 
favor  of  a  subsequent  innocent  purchaser.*     Other  authorities, 

etaaxy  to  inaiiton  this  distinction   for  poafted  bj' the  payee  as  collateral  se- 

.   the  purpose  of  sustaining  the  present  curitj-  (or  a  usurious  loan,  cannot  take 

verdict.  It  is  sufficient  for  this  purpose,  advantage  of  the  usury  when  sued  on 

that  the  transfer  is  voidable  onlr,  and  the    note.     Kendall    v.    Vanderllp,    a 

that  itis  not  competent  for  the  defend-  Mackey  (U.  S.)  lOj. 

■nt,  he  not   being  a  party  to  the  trans-  So  of   a   usurious  discount  by   the 

fer,toaYoidit.  The  notebeing  freefrom  payee.     Stewart  t>.  Bramhall,  ii   Hun 

usury  between  the  immediate   parties  (N.   Y.)   139;    '^'^  '"•  Good  no  w.  ^ 

to  it,  no  after  transaction  with  another  Vt.  400  ;  Smith  v.  Exchange  Bank,  a6 

Kerson  can.  as  respects  those  persons,  Ohio  St.  141. 
ivalidate  it."  S.  Lloyd  v.  Keacb,  1  Conn.  175  ;  7 
In  Collier  v.  Nevill,  3  Dev.  (N.  Car.)  Am.  Dec.  156  ;  Freeman  v.  Brittin,  17 
31,  which  was  an  action  on  a  valid  bond,  N.  I.  L.  191,  But  see  Duranti'.  Banta. 
brought  by  an  assignee,  who  purchased  J7N.  J  ""  '  -'■  ■  ■  " 
it  from  the  obligees  upon  a  usurious 
contract,  Ruffin,  J^  said:  "If  the  se- 
curity be  in  its  origin  usurious,  it  Is  _ 
void,  into  whose  hands  soever  it  gets,  Keach,  2  Conn.  175  ;  7  Am.  Dec.  356, 
by  the  words  of  the  statute.  If  it  be  Swift,  C.  J.,  said  :  "On  this  point  there 
good  in  its  origin,  a  subsequent  usu-  can  be  no  doubt  The  indorsee  of  a 
rious  agreement  between  the  same  par-  note  must  show  a  legal  right,  (hat  he 
ties  does  not  avoid  it,  though  it  may  came  lawfully  by  the  possession  of  it, 
subject  the  one  party  to  the  penalty,  to  entitle  him  to  recover.  Of  course, 
if  anything  be  received  under  the  cor-  it  is  competent  for  the  defendant  to 
rupt  agreement.  And  If  it  be  good  in  show  that  he  had  no  legal  right,  or 
its  origin,  the  subsequent  transfer  of  it,  that  the  possession  was  not  lawful." 
usuriously,  does  not  affect  it  as  against  S.  Freeman  v.  Brittin,  17  N.  J.  L.. 
the  maker.  No  redress  can  be  had  on  loi.  See  also  Bush  v,  Livingston,  3 
the  indorsement  as  between  the  parties  Cai.  Caa,  <N.  Y.)  66;  3  Am.  Dec.  316; 
to  it.  The  very  object  of  the  statute  is  Daniel  v.  Cartony,  i  Esp.  375 ;  Parr  v. 
to  protect  the  borrower  as  an  oppressed  Eliason,  I  East  92. 
man.  But  there  is  here  no  oppression  "  The  better  opinion,"  according  to 
on  the  obligor,  who  is  a  true  debtor,  Daniels  on  Negotiable  Instruments 
The  law  was  not  intended  for  his  pro-  (3d  ed.).  4  760,  "is,  that  the  holder 
tection."  without  notice  may  sue  and  recover 
If  a  note  has  a  legal  Inception  in  the  against  all  the  parties  save  the  Indorser 
handsof  the  payee,  no  subsequent  trans-  from  whom  the  usury  was  exacted, 
fer  upon  a  usurious  consideration  can  As  to  him.  in  so  far  as  his  contract  Is 
defeat  recovery  by  the  holder  against  an  assurance  for  the  payment  of 
the  maker.  Catlin  i>.  Gunter,  11  N.  Y.  money.  It  cannot  be  enforced.  But 
368;  63  Am.  Dec.  113;  Bui^  ii.  Liv-  nevertheless, .in  so  far  as  It  evidences 
ingston.  iCai.C«8.  (N.  V,)66  ;  a  Am.  the  fact  that  he  has  transferred  the 
Dec.  316.  legal  title,  it  seems  to  us  that  the  In- 
1.  Partridge  v.  Williams,  73  Ga.  807.  dorsement  would  be  sustained  as  valid 
Thus,  the  accommodation  maker  or  for  that  purpose,  upon  the  ground 
IndoncT  of  a  note,  which   has  been  de-  that  the  object  and  spirit  of  the  statute 
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however,  consider  that  the  usurious  indorsement  has  the  effect  to 
vitiate  all  subsequent  transfers,  both  as  against  the  indorser  who 
was  party  to  the  usury,  and  all  prior  parties.* 

It  has  been  suggested  by  text-writers  that  the  difficulty  may  be 
obviated  by  the  subsequent  indorsee  striking  out  the  usurious 
indorsement,  and  asserting  the  title  under  a  prior  indorsement  in 
blank,  a  course  of  procedure  not  always  practicable  or  desirable.* 

4.  Innocent  Pnrchuen. — Under  the  English  Statute  of  Usury, 
which  declared  all  usurious  contracts  void,  an  innocent  purchaser 
for  value,  and  before  maturity  of  a  negotiable  instrument  tainted 
with  usury,  as  between  the  original  parties,  was  held  to  stand  in 
no  better  position  than  the  payee.  Being  void  in  its  inception,  it 
was  considered  that  the  instrument  could  not  acquire  validity  by 
a  transfer.'  In  many  of  the  states  of  the  Union,  under  similar  stat- 
utes, the  same  ruling  prevails,  and  no  immunity  is  allowed  an 

would  be  subserved,  and   no  vio-  he  could  be  no  more  heard  to  contro- 

lencedonctoitflletterfairlyinMrpreted.  vert  it  against  an  Innocent  parly,  than 

The  objection  to  this  view  lies  in  the  he  would   be   to  recover  back  money 

dlfficultj  in  distinguishing  a  note  uRurl-  paid  under  a  usurious  bargain,  or  to  re- 

ous  as  between  the  maker  and  payee,  cover  In  trover  the  instrument  itself." 
from  an   indorsement  usurious  as  be-         1.  Lowes  v.  Mazaredo,  i  Stark.  3SC; 

tween  the  indorser  and   Indorsee.     In  Chapman  v.  Black,  3  B.  &   Aid.  588  ; 

the  lirst  case,  the  note  would   be  void  Llojd   v.   Scott,  4  Pet.  (U.  S.)   105; 

in  the  hands  even  of  an  innocent  holder,  Nichols  v.  Fearson,  7  Pet.  ( U.  5.)  103 ; 

and  some  of  the  authorities  have  held  Whltworth  v.  Adams,  5   Rand.  (V«.) 

that,  as  the  Indorsement  would  In   like  333, 

manner  be  void,  no  title  could  be  traced         in   Lone  v.  Waller,  Doug.  735,  the 

through  It,  and  no  recovery  had  against  rule  was  laid  down  that  a   bona  fide 

the  indorser.  That  no  recovery  could  be  bolder  of  a  bill  valid  fn  its  Inception, 

had  against  him  we  concede;  but  if  the  cannot  recover  when  the   payees   in- 

indorsement   be  declared   so   far  void  dorsement,   through    which    he    must 

that  title  could  not  t>e  traced  through  claim    title,  has    been   made   upott    a 

tt,  it  would  throw  the  forfeiture  of  the  usurious  consideration.     But  If  the  first 

debt,  not  upon  the  usurer,  as  the   law  indorsement  was   valid,  a    subsequent 

throws  it.  but  upon  theinnocent  holder;  usurious   indorsement  will   not    affect 

and  to  construe  the  statute  to  contem-  such  bona  fide  holder ;  because  such  in- 

plate  and   design  such  a  result  would  termediate  indorsement  Is  not   necea- 

reverse  the  rule  that  courts  should  con-  sary   to  his   title   to   sue   the   original 

strue  statutes  so  as  to  favor  the  remedy,  parties  to  the  bill.     Parr  v.  Eliaeon,  1 

The  instrument,  being  valid  In  its  in-  East  91  ;   Daniel  n.  Cartony,  1  Esp.  N. 

ception,  stands  on  the  same  footing  as  P.  Cas.  374  ;  Jones  v.  Davidson,  Holt's 

a  chattel,  which  the  holder  may  «ell  at  N.  P.  Cas.  256. 

any  price;  and  if  operated  with,  like  a  3.  Story  oti  Promissory  Notes  (3d 
horse  or  goods,  under  a  usurious  con-  ed.),  %  193 ;  Parsons  on  Notes  and  Bills, 
tract,  a  subsequent  purchaser  without  vol.  2.  p.  431  ;  Daniel  on  Negotiable 
notice  would  be  protected,  at  least  so  InBtruments  [3d  ed.),  }  760. 
far  as  the  title  Is  concerned,  upon  the  S.  The  leading  English  case  upon 
principle  that  the  wrongdoer  will  not  this  point  is  Lowe  v.  Waller,  Doug. 
.  be  heard  to  deny  rights  acquired  under  735,  the  plaintiff  in  which  was  the  in- 
executed  contracts,  to  which  he  Is  a  dor«ee  of  a  bill  of  exchange  originally 
party.  .  .  .  Iftbis  be  nottrue,  the  legal  made  upon  a  usurious  consideration, 
debtor  would  be  exonerated  from  the  and  it  appeared  that  he  purchased  it  in 
debt,  and  the  usurer  escape  punishment,  good  faith  and  for  value,  and  was  en- 
while  the  Innocent  holder  alone  would  tirely  ignorant  of  the  usury ;  but  it  was 
sufier.  No  such  result  can  have  been  determined  by  the  court  of  king** 
contemplated.  The  title  having  actu-  bench,  after  extended  consideration 
ally  passed  from  the'  IndorMr,  we  think  and  able  argument  by  counsel,  that  the 
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innocent  purchaser.*  If,  however,  the  purchaser  has  been  in- 
duced to  take  the  instrument  through  the  fraudulent  representa- 
tions of  the  maker,  it  is  held  that  the  latter  wilt  not  be  allowed  to 
take  advantage  of  the  usury  as  against  such  purchaser,  or  those 

languageof  the  SUtuteot  Ueurj- waaao  auaurious  contract.  Thus,  a  note  in- 
broad  and  clear,  that  It  must  be  held  to  dorsed  for  the  accommodation  of  the 
render  the  bill  void  in  the  plaintiff's  maker,  who  procures  it  to  be  dlECounted 
hands.  at  an  Illegal  rate  of  interest,  Is  void  as 

Where,  however,  a  broker  had  agreed  against  bolh  maker  and  indorser,  in  the 
■wilh  the  defendants  to  get  (heir  bills  hands  of  an  innocent  indorsee;  for,  not- 
discounted,  and  that  he  should  retain  withstanding  the  I  n  do  ra  e  m  e  n  C,  the 
out  of  the  proceeds  the  exorbitant  transaction  contemplated  in  the  crea- 
brokerage  of  ten  shillings  per  cent.,  but  Hon  of  the  note  was  lietween  the  maker 
he  was  not  to  advance  the  money  him-  and  the  person  discounting  it.  And 
self,  nor  nas  his  name  on  the  bills,  in  whether  the  lender's  name  appears  on 
an  action  by  the  indorsee  of  one  of  such  It  or  not  in  no  wise  varies  the  case." 
bills  against  the  defendants  as  accep-  In  Solomons  v.  Jones,  3  Brev.  (S. 
tors,  it  was  contended  that  the  bill  was  Car.)  54  ;  5  Am.  Dec.  538,  Brevard,  J„ 
usurious  in  its  inception,  and  therefore  said:  "That  the  plaintiffs  were  in- 
void  even  in  the  hand*  of  an  innocent  dorsees  without  notice,  cannot  be 
holder,  as  the  plaintilf  was  admitted  to  admitted  as  a  sufficient  reason  to  repel 
be.  But  the  court  held  that,  as  there  the  charge  of  usury  ;  because  the  orlg- 
was  no  actual  loan  of  money  for  a  usu-  ina!  usurious  contract  is  to  be  viewed 
rious  consideration  by  the  plaintiff  In  the  light  of  a  criminal  transaction, 
who  advanced  the  money  on  the  bill,  which  no  subsequent  circumstance,  or 
the  taking  of  exorbitant  brokerage  by  acta,  can  purge  away,  and  render  inno- 
the  broker  for  getting  it  discounted  cent  or  lawful.  As  between  the  orlg- 
could  not  affect  It  In  the  hands  of  an  inal  parties  to  the  transaction,  where 
Innocent  indorsee,  who  had  deducted  the  contract  on  which  a  promise  or 
only  legal  interest.  Dagnall  v.  Wig-  contract  is  founded  Is  illegal,  the  plain- 
ley,  1 1  East  43  ;  1  Camp.  33.  tiff  ought  not  to  recover,  and  by  posi- 

1.  Morgan  !>.  Tipton,  3  McLean  (U.  tive   statute   law,   made   to   prevent 

S,)339;   Churchill   r.  Suter,   4   Mass.  gaming  and  usury,  which  are  regarded 

156;  Aver  v.  Hutching,  4  Mass.  370;  3  as  public   mischtefs,   the   Innocent   in- 

Am.   Dec,   332;   Bayley   v.    Taher,    ;  dorsees  of   negotiable  instruments, 

Mass.  386;  4  Am.  Dec.  57;  Chadbourn  which  have  been  given  upon  such  ille- 

V.   Watts,    10   Mass.   la;  6  Am.   Dec.  gal   considerations,  are   equally  disen- 

100;    Kendall   v.   Robertson,  la  Cush,  tilled  to  recover  against  the  makers  of 

(Mass.)  156;  Young  i>.  Berkley,  3  N.H.  such   instruments.     The    contracts   in 

410;  PayneT'.Trezevant,3Bay  (S.Car.)  such  cases  are  void  in  their  Inoeptlon, 

33;  Powell  V.  Waters,  8  Cow.  (N.  Y.)  as   never   having  had  any  legal  enist- 

-669;  Wilkle^.  Roosevelt,  3  Johns.  Cas.  etice.     Such   innocent  indorsees,  how- 

(N.  Y.)  ao6;  3  Am.  Dec.   149;  Cladin  ever,   may   have    recourse   to   their 

f>.  Boorum,  123   N.  Y.  385;   Laramore  indorsers,  for  every  indorsement  Is  in 

v.Bank  orAmertcus,6gGa.  733;  Gilder  the  nature  of  a  new  bill  or  note." 

V.  Hearne,  79  Tex.  l3o.  In   Bridge  ii.  Hubbard,  15  Mass.  96; 

InFlemmingf.  Mull[gan,a  McCord  8   Am.   Dec.   86,   Parker,   C.   J.,  said: 

CS.  Car.)  173;   13  Am.  Dec.  707,  Col-  "The   action   is   brought   by   persons 

cock,  J.,  said :  "According  to  the  well-  claiming  to  be,  and  who  must  from  the 

settled  construction  of  the   statute,  evidence  be  taken   to  be,  innocent  In- 

where  unrestricted  by   any  subsequent  dorsees,  who  have  purchased  the  note 

enactment,  a  negotiable  instrument,  if  bOHa  fide  and  for  a  valuable  considera- 

usurious  in  its  original  concoction,  is  tlon.     This  character,  however,  will 

Told  in  the  hands  of  a  Acna^ife  holder,  not  avail  them  if  the  note  is  evidence 

The  circumstances  of  the  order  in  which  of  a  contract  originally  usurious,  or  if  it 

the  names  of  the  parties  to  the  loan  ap-  was  security  for  a  loan  of  money  upon 

pear  upon  the   instrument   is  not  the  which  more  than  six  per  cent,  had  been 

criterion   of  determining   its   validity,  reserved   or   taken.     To  this  point  no 

The  question  is,  whether  it  was  in  the  authorities  need  be  cited,  for  since  the 

first  Instance  employed  with  a  view  to  great    struggle    to    protect    1 
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claiming  through  him.*  In  some  other  states,  however,  the  rule 
prevails  that  the  defense  of  usury  between  the  original  parties 
cannot  be  interposed  as  against  an  innocent  purchaser  before  ma- 
turity ;  and  if  it  be  the  correct  view  that  the  word  "  void  "  in  the 
statute  is  to  be  construed  in  the  sense  of  voidable  merely,  it  is 
dif!icult  to  see  why  the  right  to  plead  usury  should  be  extended 
further  than  is  allowed  in  respect  to  other  equities  between  the 
original  parties.' 

BO   situated     from    the    effects  of   the  nesE  paper,  and  after  being  dlEcounled 

Statute  of  Usury,  in  the  case  of  Lowe  at  a  rate  exceeding  legal  interest,  it  is 

V.  Waller,  Doug,  736,  no  attempt  has  purchased  at  its  full  value  bj  one  who 

been   made,   with   any   seriousness,  to  has  do  notice  of  its  true  character,  the- 

give  validily  to  such  notes  for  Ihe  ben-  rule  that  a  note  unurious  in  its  incep- 

efit   of  indorsees."     Fallotued  in  Ken-  tion  is  void  in  the  hands  of  a  bona  Jidt 

dall  V.  Robertson,  u  Cush.  {Mass.)  ij8.  purchaser,  does  not  applj;  and  the  last 

The   defendant,    the   indorser   on   a  indorsee  is  entitled  to  recover  upon  it 

note,  gave  his  own   note  in  lien  of  It.  from  the  malier.     Ayer  v.  Tilden,   15 

Unknown  to  him,  the  original  note  was  Gray  (Mass.)  178. 

usurious.     It   was  held,  that  he  could  1.  Jackson    v.  Jones,   13   Ala.   lai  ; 

defend  on  the  ground  of  usury,  against  Pearson  v.  Bailey,  ij  Ala.  537. 

a  Aoita^ife  purchaser  of  his  own  note  Purchase   kt  Maker's  Ilaa.nBrt. — Tlie 

for  value  and   before   maturity.     First  plaintiff   induced    the   defendants,    for 

Nat.  Bank:  v,  Plankinton,  37  Wis.  177;  his  accommodation  and  to  gain   time, 

9  Am.  Rep.  453.  to  advance  the  money  due  upon  a  mort- 

A  usurious  note  in  the  hands  of  an  gage  given  by  him  to  a  third   person. 

indorsee  was  surrendered,  and  a  new  and  to  hold  Ihe  mortgage  e«    security 

note  given  to  him  which  included   the  for  the  advance.     The   mortgage  debt 

usury.     He   Bold   the  latter    note    for  was  in   fact  usurious,  but  the  defend- 

value  to  ft  bona  fide  purchaser.     It  was  ants  had  no  knowledge  of  it.     It  was 

held  tliat  the  purchaser  could  not  main-  held  that  the  plaintiff  could  not  set  up 

tain  an  action  against  the  maker  under  the  usury  against  the  mortgage  in  the 

the    statute,    authorizing   a  bona   fide  defendant's  bands.     Perdue  v.  Brooks, 

assignee  of  a  usurious  contract  to  re-  Sj  Ala.  459. 

cover  from  the  usurer  the  consideration  a.  Frazer  ».  Sypert,  2  Helsk.  (Tenn.) 

paid,  but  that  he  must  look  to  his  In-  340;  Conkling  ii.  Underbill,  4  III.  38S; 

dorser,  the  payee.     Brown  v.  Wilcox,  Saj-lor  -v.  Daniels,  37  III.  331 ;  87  Am, 


15  Iowa  414.  Dec.  350;  i^oar  v.   Spicer,  6;  N.  Car. 

InJackson&.Ca8aidy,68Tex.3S2,the  401;  Young  n.  Berkley,  a   N.  H.410; 

sale  of  a  member's  stock  by  a  building  Forbes  ».  Mar^h,  3  N.   H.   119;  WU- 

associatioQ  under  a  contract  void   for  Hams  v.  Little,  11   N.  H.  66;  Creed  v. 

usury,  was  held  to  pass  no  title,  even  Stevens,  4   Whart.  (Pa.)   233;  Cheney 

to  a  Aoiia  jirfe  purchaser,  t.  Campbell,   38   Neb,  376;    Knox    v. 

KoldsrofVnuloaBXOTtcaca,— Inv4/a-  Williams,  24  Neb.  630;  8  Am.  St.  Rep. 

Jama  it  is  held  that  the  holder  of  a  usu-  130;  Evans  v.   DeRoe,   15   Neb.  630; 

riouB  mortgage  cannot  be  regarded  as  a  Gross  ii.  Funk,  30  Kan.  655  ;  Tucker  v. 

&i)nii>f.fe  purchaser  without  notice,  and  Wilamouicz,  8    Ark,  157;    First   Nat. 

that  he  is  not  entitled  to  any  protection  Bank  r,  Bentley,  37  Minn.  87. 

against  prior   incumbrances  or  secret  But  a  mere  pledge  of  the  Instrument 

equities  of  which  he  had  neither  actual  as  coUatersl   security   for  an  existing 

nor  constructive  notice.     Saltmarsh  v.  debt  does  not  give  the  pledgee  the  im- 

Tuthill,  13  Ala.  390;  McCallp,  Rogers,  munity  of  a  bona  fide  purchaser.   Wil- 

77  Ala.  349;  Le  Grand  v.  Eufaula  Nat.  Hams  v.  Little,  ti  N.  H.  66. 

Bank,  81  Ala,   133;  60  Am.  Rep.  140;  The  defense  of  usury  is  not  available 

Woolsey  V.  Jones,  84  Ala,  88.  to  defeat  recovery  of  the  principal  of 

Bxoeptloil.  —  Where   a   note,  though  a  promissory  note,  against  a  national 

given  without  consideration  and  for  the  bank  which  has  discounted  it.     Chase 

purpose  of  raising  money  by  its  sale,  Nat.  Bank  v.  Faurat,  72  Hun  (N.  Y,) 

has  passed  through  the  hands  of  per-  373. 

sons  who  supposed  it  to  be  valid  bust-  But  Ihe  maker  of  a  note  showing  on 
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In  a  number  of  states,  it  is  now  provided  by  statute  that  the 
defense  of  usury  in  a  negotiable  instrument  cannot  be  pleaded 
against  it  in  the  hands  of  a  bona  fide  purchaser  without  notice.* 

When  it  has  been  shown  that  a  negotiable  instrument  was  usu- 
rious in  its  inception,  the  burden  of  proof  devolves  upon  the  party 
claiming  to  be  an  innocent  purchaser,  of  showing  that  he  pur- 
chased it  for  value,  before  maturity,  and  without  notice  of  the 
usury.* 

The  courts  are  agreed  upon  the  proposition  that  where  a  nego- 
tiable instrument  or  other  debt  has  come  into  the  hands  of  an  in- 
nocent purchaser,  and  the  maker  or  debtor  thereafter  voluntarily 
gives  him  a  new  evidence  of  debt  in  renewal  or  as  a  substitute  for 
the  usurious  one,  the  original  usury  cannot  be  pleaded  against 
such  new  obligation.*    And  it  is  held  that  the  giving  of  a  new 

Its   face   that  it  is  usurious,  Is  not  es-  the  principal  and  legal   interest   tiien 

topped  from  setting  up  the  defense  of  due  on  thr  original;  and  a  separate 

uflurj'  as  against  a   transferee  of   the  note  was  given  Co   S  for  the  excess  of 

note,  who  admits  that  be  knew,  at  the  interest.     S   then  went  to  the  plaintiff' 

time  he  purchased  tt,  of  its  usurious  and   obtained   the    original    notes,  b^' 

character.     Miles  v.  Kelly  (Tex.  Civ.  leaving  in  their  place  the  substituted 

App.  1894),  35  S.  W.  Rep.  734.  notes,  but  he  retained  the  new  note  for 

1.  Idaho  Rev.  Stat.  (1887),  %   1266;  usurious  interest.     The  plBintlfThadno 

McClain's  lovia  Annot.  Code  (1S8S),  4  knowledge  of  the  unlawful   agreement 

3157;  A'aHsaiGen.Stat.(i889),  43499;  between  the  defendants  and  S.     In  an 

Afarf/doif  Pub.  Gen.  Laws  (i8£8),  art.  action  on  one  of  the  substituted  notes, 

49,  4  2;  MassachHsetU  Acts  (1S63),  ch.  it   was   held   that   the   plaintifT  was  a 

141 ;  North  Brldgewater  Bank  v.  Cope-  bona  fide  holder  and  entitled  to  recover 

land,  7  Alien  (Mass.)    139;    Howell's  under  the  statute;  also  that  the  plaln- 

Miciigan  Annot.  Stat.,  %  1596;  Minne-  tiff  was  not  chargeable  with  notice  of 

jo/flOen.  Stat.  (1878),  ch,  33,  \  4.  the   agreement  made  by  S,  because  S 

The  exception  by  Minnesota   Laws  was   not  In  any   tense    the  platntifT** 

(1879),   ch.  66,  I)  3,  of  bona  fide  pur-  agent.     First  Nat.  Bank  v.  Benlley,  a6 

chasers  of  negotiable   paper  from  the  Minn.  87. 

operation  of  the  usury   law.  does   not  3.  BrlnckerhofT  v.   Foote,    i    Hofitn. 

extend  to  a  mortgage  to   secure  such  Ch.  (N.  Y.)  agi;  Jackson  j:  Henry,  10 

paper.   Smith  r.  Parsons  {Minn.  1894),  Johns.  (N.  Y.)  185  ;    6  Am.   Dec.  328; 

57  N.  W.  Rep.  311.  Kent  v.  Walton,  7  Wend.  {N.  Y.)  as6; 

1.  Darst   11.   Backus,    18    Neb.   331;  Smedburg  r.  Whittlesey,  3  Sandf.   Ch. 

Lincoln  Nat.  Bank  i'.   Davis,  25   Neb.  (N,  Y.)  320  ;  Smedburg  v.  Simpson,  l 

376  ;  Wortendyke   v.   Meehan,  9  Neb.  Sandf.  (N.  Y.)  85;  Powell  v.  Waters,8 

239;  Richardson  n.  Stone  (Neb.  1891),  Cow.   (N.   Y.)  &n\  Gee  v.  Bacon,  9 

49   N.   W.   Rep.   763;    Blackwell   v.  Ala.699;  Mitchell*.   M cCu Hough,  . 159 

Wright{Neb.  i^),43N.W.Rep.  116.  Ala.  179;    McCuIlough  f.  Mitchell,  64 

Klnneaota  Btatnte.— The  defendants  Ala.  250;  Palmer  v.  Call,  i  McCrary 
gave  valid  notes  to  S.  which  were  in-  (U.S.)S2j;Call  r.  Palmer,  116  U.  8,98. 
dorsed  and  delivered  by  S  to  the  The  fact  that  a  prior  usurious  con- 
plaintiff's  bank  before  maturity,  as  col-  tract  is  made  the  consideration  of  a  new 
lateral  security  for  a  loan  then  made  to  agreement  with  an  innocent  third  party, 
S.  After  the  maturity  of  these  notes,  and  which  Is  not  intended  as  a  device 
the  defendants  applied'  (o  S,  supposing  to  evade  the  usury  laws,  does  not  alfect 
he  still  held  them,  for  an  extension  of  the  new  agreement.  Call  v.  Palmer, 
time,   which   S  .agreed    to   allow  pro-  116  U.S.^. 

vided    the    defendants   would  poy  in-  A   note   payable  to  a  person  other 

terest  at  eighteen  per  cent,  per  annum  than  the  creditor,  given  in  renewal  of 

for  the  extension.     Accordingly  a  new  a  usurious  loan,  and  delivered  by  the 

note  was  made  for  each  of  the  original  creditor   to  the  payee,  is  void  in  the 

Dotes,  the  principal  in  each  case  being  hands   of  the   latter,  even   though  he- 
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note  to'an  indorsee  by  the  maker  without  objection,  is  of  itself  a 
binding  admission  that  he  is  a  bona  jide  purchaser  without  notice 
of  the  usury.* 

It  is  immaterial  that  the  first  note  or  bill  was  non-negotiable.' 
Also  that  the  new  security  was  given  after  the  former  had  become 
due  and  the  holder  had  learned  of  the  usury. ^  But  it  has  been 
held  that  a  mortgage  given  to  an  innocent  holder  of  a  usurious 
note,  after  he  had  learned  of  the  usury,  was  un  en  forcible.* 

If  a  note  or  bill  be  free  from  usury  in  its  origin,  the  tendency  of 
the  courts  is  to  hold  that  an  innocent  indorsee  may  recover  upon 
it  against  the  maker,  notwithstanding  previous  usurious  transfers.* 

6.  Accommodation  Paper. —A  negotiable  instrument  which  is 
without  valuable  consideration  as  between  the  original  parties, 
and  is  made  for  the  purpose  of  enabling  one  or  the  other  of  them 
to  raise  money  by  negotiating  it,  is  held  to  have  no  legal  incep- 
tion until  it  comes  into  the  hands  of  some  person  who  gives  value 
for  it.  And  when  attempted  to  be  enforced  by  a  purchaser,  the 
amount  of  consideration  paid  for  the  transfer  frequently  gives 
rise  to  perplexing  questions  of  usury,  upon  which  the  courts  have 
always  been,  and  still  are,  much  divided  in  opinion.  Unquestion- 
ably, if  the  purchaser  from  the  original  holder  has  actual  or  con- 
structive knowledge  of  the  true  character  of  the  instrument,  and 
that  until  its  transfer  it  is  mere  waste  paper,  he  is  bound  to  pay 
its  full  face  value,  deducting  no  more  than  the  lawful  interest  for 
the  time  it  has  to  run,  otherwise  he  commits  usury  through  a 
transaction  in  substance  and  effect  a  loan  to  the  original  maker  or 
payee  at  unlawful  interest.*     But  when  such  a  purchaser  has  no 

received  It  fti  good  faith,  and  without  he   cannot  claim   to   be    a    beua  fide 

notice  of   the    usury.      Treadwell    -u.  purchaser  as  against  the  true   owner. 

Archer,  76  N.  Y.  196.  Ramsdell  v.   Morgan,   16   Wend.    (N. 

PnrcluuMr  at  Morttace  Siaa. — Anal-  Y.)  574. 

ogouB  to   the  case  of  a  new  securitj  D.  Burt  v.  Gwinn,  4  Har.  &  J.  (Md.) 

given  to  a  ionu/'ife  purchaser  of  nego-  507;   Foltz   v,   Mey,   1    Bay  (S.  Car.) 

liable   paper,  is   that   oE   an   innocent  486 ;  King  v.  Johnson,  3  l^cCord  (S. 

purchaser  of  property  at  a  sale  under  a  Car.)  36;. 

Kower  in  a  usurious  mortgage.     He  is  6,  Tufts   t.  Shepherd,  49   Me.  313; 

eld  to  be  protected  from  the  effects  of  Veaiie    Bank    v.  Paulk,   40  Me.  109 ; 

the  usury.  Jackson  v.  Henry,  10  Johns.  Nailor   v.    Daniel,    c  Del.   455  ;  Wil- 

<N.  Y.)  185 ;  6  Am.  Dec.  318,  liams  v.  Banks,  11  Md.  198  ;  Gooch   i». 

I.  Kent  v.  Walton,  7  Wend.  (N,  Y.)  Massey,  4  Humph.   (Tenn.)  374 ;  May 

-.,.  e.__j.         _    .,..,..,.   _     _^__^,  n.  Campbell,  7  Humph.   (Tenn.)  450; 
Richardson    v.   Scobee,    lo    B.  Mon. 

%.  McCullough  V.  Mitchell,  64  Ala.  (Ky.)  ii;  Connor  t-.  Donnell,  55  Tei. 

3.  Smedburg  v.  Simpson,  1  Sandf.  ETldanoe.-^In  an  action  against  the 
(N.  Y.)85.  maker   and   indorser   of  notes    which 

4.  Morgan  i>.  Tipton,  3  McI'Can  (U.  had  been  delivered  by  the  former  to 
S-)  339'  the  latter,  and   by  (he  indorser  to  the 

Where  an  auctioneer,  without  notice  plaintiff,  the  defense  of  usury  was  in- 
-of  the  fraud,  receives  a  deposit  of  goods  terposed.  The  indorser  testified  that 
fraudulent!}'  obtained,  and  makes  ad-  he  requested  the  plaintiff  to  discount 
vences  upon  Ihem  for  which  he  charges  the  notes  for  the  witness  and  the  maker- 
five  per  cent,  above  the  regular  commis-  It  WBE  held  that  the  witness  should 
:Sions,  the  transaction  is  usurious,  and  have  been  allowed  to  testify  fully  as  to 
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knowledge  of  the  fact  that  it  was  made  for  accommodation,  and 
takes  it  under  the  belief  that  it  is  valid  business  paper,  the  ques- 
tion arises  whether  the  Statute  of  Usury  can  be  pleaded  against  htm 
because  he  purchased  it  for  less  than  the  nominal  value.  One 
■class  of  decisions  holds,  that  notwithstanding  the  absence  of  any 
intention  on  his  part  to  commit  usury,  he  is  the  actual  lender, 
■with  the  maker  or  payee  as  borrower,  and  that  the  deduction  of 
more  than  legal  interest  renders  the  instrument  usurious  in  its  in- 
■ception,  and  open  to  attack  in  whosesoever  hands  it  may  come.' 
In  a  number  of  states,  however,  the  better  rule  has  been  adopted 
that  inasmuch  as  a  usurious  intent  on  the  part  of  the  lender  is 

the  clrcumatances  under  which  he  re-  v.   Johnson,  3  McCord   (S.  Car.)  365; 

celved  the  notes  from  the  maker,  with  Boisgernrd   v.    Fogarlie,   1    Brev.    (S. 
Car.)  199;  Cantej  v.  Blair,  I  Rich.  Eq. 
.   Car.)   41;  Newman   v.   Williams, 

them.      Schnitier f*.   Husted,  14  N.  Y.  jgMiss.sij;  /b  re  Dodge,  9   Ben.  (U. 

Supp,  918.  S.)  48a. 

A   "grave   suspicion"   that   a    note  Thus,  a  Dote  given  bj  the  maker  to 

irhich  was  sold  for  considerably  less  the   payee,  to   be  shown  to  others  bi 

-than  itB  face  value  had  its  first  incep-  evidence  that   the  maker  was  willins 

tion  at  the  time  of  such  transfer,  is  not  to   take   certain  stock  in   a  proposed 

sufficient,  in  the  absence  of  more  tan-  company',  and  discounted  hy  the  payee 

gible  proof,  to  establish  the  defense  of  at  more  than  legal   interest,  was  held 

VoBburgh  Ti.  Diefendorf,  I   N.  usurious  in  the  hands  of  the  purchaser. 

..p.  58.  Eastman  v.  Shaw,  65  N.  Y.  511. 

1.  Bennet   v.  Smith,   15  Johns.   (N.  The   fact  that  the  maker   gave  the 


■usury. 
Y.  Supp 

)   J55  ;  Powell  T).  Waters,  8  Conn,     payee,  for  whose  accommodation  the 
.   Y.)  669;    Bossange    v.    Ross,  19    note   was  made,  security  for  Its  pay- 
Barb.  (N.   Y.)     576;    Cram   v.    Hen-     ment  at  maturity,  does  not  affect  the 


■dricks,  7  Wend.  (N.  Y.)  569;  Hall   v.     rule.     Dowe   -o.   Schutt,  3    Den.    (N. 
Eftme8t,36Barb.  (N.  Y.)585;  National     Y.)  611. 


«o;  Dowe  v.  Schutt,  a  Den.  (K.  Y.)  Am.  Rep.  156,  Miller,  ].,  stated  the 
^i  ;  Blodgett  v.  Wadhams,  Hill  &  D.  doctrine  of  the  cases  as  follows  :  "  Id 
Supp.(N.Y.)  65;  Eastman  f.  Shaw,  respect  to  anaccommodationnote  sold 
65  N.  Y.  CM  ;  Catlin  v.  Gunter,  11  N.  or  discounted  at  a  greater  rate  of  dig- 
Y.  368 ;  61  Am.  Dec.  :  13  ;  Knights  v.  count  than  legal  interest,  the  author- 
Putnam,  3  Pick.  (Mass.)  184;  Whit-  itles  are  not  uniform;  some  of  the 
ten  V.  Hayden,  7  Allen  fMass.)  407;  cases  holding  that  the  purchaser  of 
Sylvester  v.  Swan,  5  Allen  (Mass.)  such  note  from  the  payee,  being  the 
134;  81  Am.  Dec.  734;  Kendsil  -v.  fint  party  paying  anything  for  it,  is 
Robertson,  11  C  u  s  h.  (Mass.)  156;  therefore  the  lirst  owner,  and  that  as 
Bock  II.  Lauman,  24  Ph.  St.  435  ;  San-  the  payee  before  the  sole  of  the  note 
«rwein  v.  Brunner.  i  Har.  &  G.  (Md.)  had  notacquired  a  legal  right  to  aue 
477;  Cockey  w  Forrest,  3  Gill  &  J.  the  accommodation  maker,  the  pur- 
(Md.)  481;  Cook  f.  Pierce,  3  Houst.  chaser  must  pay  the  full  face  of  the 
(Del.)  499;  Hays  T.  Walker.  7  Blaclcf.  note,  or  the  transaction  will  be  uauri- 
(Ind.)  S40;  Nichols  v.  Levins,  15  oua.  That,  as  between  the  maker  and 
Iowa  3^ ;  Zabriskie  v.  Spielman,  46  the  payee,  the  note  is  without  consid- 
N.  J.  L.35;  Freeman  v.  BHttin,  17  N.  eraCion  and  void  in  the  hands  of  the 
J.  L.  191 ;  Metcalf  t.  Watkins,  i  Port,  payee,  and  becomes  valid  only  upon 
(Ala.)  57 ;  Saltmarsh  v.  Planters',  etc.,  being  negotiated  to  a  be»a  fide  pur- 
Bank,  14  Ala.  668 ;  Bjnum  -v.  Rogers,  chaser,  and  hence  a  party  who  buys  an 
4  Jones  (N,  Car.)  399;  Simpt<on  v.  accommodation  note  beforeit  has  been 
Fulienwider,  11  Ired.  (N,  Car.)  334;  used  for  any  business  purpose,  stands 
Rutlin  V.  Armstrong,  3  Hawks  (N.  In  the  same  situation  in  respect  to  the 
Car.)  411;  II  Am.  Dec.  774;  German  defense  of  usury,  as  if  he  were  the 
Bank  v.  DeShon,  41  Ark.  331 ;  King  payee  named  therein,  and  this  though 
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an  indispensable  element  of  usury,  a  bona  Jide  purchaser  of  accom- 
modation paper,  supposing  it  to  be  valid  business  paper,  will  be 
fully  protected  in  dealing  with  it  as  such,  and  it  is  no  defense  to 
the  maker  that  he  bought  it  for  less  than  its  nominal  value.' 

It  is  suggested  that  the  adoption  of  the  first-mentioned  doctrine 
was  the  result  of  regarding  a  purchaser  of  accommodation  paper 
as  being  in  a  position  similar  to  that  of  an  innocent  purchaser  of 
paper  usurious  in  its  inception,  and  applying  the  same  rule  to 
both  ;  whereas  in  fact  there  is  no  analogy  between  the  two  cases. 
In  the  latter,  the  only  question  is,  usury  being  admitted,  shall  its 
penalties  be  inflicted  upon  a  subsequent  party  who  has  pur- 
chased in  good  faith  from  the  usurer;  while  in  the  former,  the 
existence  of  usury  is  the  very  matter  in  issue.  Ignoring  the  ab- 
sence  of  usurious  intent,  the  act  of  the  innocent  purchaser  in  buy- 
ing the  paper  is  what  the  courts  hold  as  constituting  a  usurious 
transaction.* 


o  be  business  paper."     This  doctrine,  but  without  notice  that  It  was  made 

however,  was  not  approved  in  the  case  tor  accommodation.     See  also  Eljr  v. 

cited.  Britton,  15  N.  Y.  Supp.  loi. 

In  Campbell  v.  Nichols,  33  N.  J.  L.  In  Van  Duzer  v.  Howe,  ai  N.  Y. 
81,  It  was  held,  after  an  eshaustive  re-  531,  it  was  held  that  a  draft  was  not 
view  of  the  decisions,  that  the  purchase  usurious  in  Che  hands  of  a  purchaser, 
by  a  third  pergon  of  a  note  which  had  bj-  reason  of  the  fact  that  the  drawer 
no  previouB  legal  inception,  at  a  di«-  paid  an  accommodation  iodorser  a  sum 
count  greater  than  legal  interest,  of  money  for  his  indorsement  and 
amounts  to  a  usurious  loan, even  though  services  in  procuring  the  discount, 
the  purcliaser  was  deceived  by  the  rep-  Where  two  persons  exchanged  their 
resentations  of  the  maker's  agent  into  own  notes  with  each  other,  with  a  view 
believing  tliat  the  note  was  put  Into  to  raising  money  upon  them,  and  a 
the  market  for  value  In  the  regular  third  ^rson  purchased  them  at  a  dis- 
course of  business.  count  exceeding  lawful  interest,  it  was 

X.  Nichols  V.  Pearson,  7  Pet.  (U.  S,)  held  that  the  notes  were  not  tberebv 

103;    Otto   1'.  Durege,    14   Wis.   571  ;  rendered  usurious.     Cobb  v.  Titus,  10 

French   i/.  Grindle,  is   Me.  163;  Lane  N.  Y.  19S;  Rice  v    Mather,  3  Wend. 

V,  Stewart,  jo  Me.  98;  Lloyd  v.  Keach,  ( N.  Y.)  62. 

a  Conn.  175;  7  Am.  Dec.  i<6;  Be}den  a.  In   the   recent  case  of  Jackson  :■. 

V.  Lamb,    17   Conn.  441  ;  Ramsey   v.  Travis,  42  Minn.  438,  where  the  payee 

Clark,  4  Humph.  CTenn.)  144;  40  Am.  of  a  note   secured   by   mortga^   sold 

Dec.645;  HolemanTi.  Hobson,8  Humph,  them  to  the  defendants  at  a   discount 

(Tenn.)   137;   Wetmore  I'.  Bradley,  greater  than  the  lawful  interest,  the  de- 

3  Head  (Tenn.)  737  ;  Frazer  v.  Sypert,  fendanta  being  ignorant  of  the  fact  that 

i  Heisk.  (Tenn. )  34] ;  Overton  v.  Har-  In  the  whole  transaction  the  nominal 

din,  6  Coldw.  (Tenn.)  3771  Sherman  n.  payee  was    merely   the   agent    of  the 

Blackman,  14  111,  345;  Carlisle  r.  Hill,  maker,  and  was  selling  the  note  for  the 

16  Ala.  398;  Hunt  I/.  Acre,  28  Ala.  580;  latter's  benefit,  It  was  held   that  there 

Taylor  v.  Bruce,  Gilm.  (Va.)  43;  Brum-  was  no  usury  as  to  the  defendants.     In 


raylor  v.  Bruce,  tiilm.  (  Va.)  42;  Brum- 
nel  V.   Enders,    18  Gratt.   (Va.)   873; 


ing  the   opinion   of   the   t 


Whitworth  V.  Adams,  5   Rand.  (Va.)  Gilfillan,  C.  J.,  after  stating  that  it  was 

333;  Law !>.  Sutherland,  J  Gratt.  (Va.)  not  alwavs  necessary  that  both  parlies 

357;   Moseley  v.  Brown,  76  Va.  419.  to  a  usurious  contract  should  be  equally 

V»w  Tork  Oaasa. — In  Cohn  v.  Hus-  cogniiant   of    the   device   adopted   to 

eon.  13  Daly  (N.  Y.)  334,  and  Jackson  evade  the  law,  said  :  "  But  It  is  neces- 

r.  Cofden.  4  Cow.  (N.  Y.)  366,  it  was  sary  that  the  party  upon  whom  its  pen- 

QOt  be  pleaded  alties  are  to  be  imposed  should  know  of 

r  of   negotiable  and  l>e  a  party  to  the  intent  to  violate 
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6.  DiaooiiiiU. — The  custom  amon^  banks  and  merchants  of  de- 
ducting in  advance  the  highest  legal  rate  of  interest,  upon  the 
discounting  of  negotiable  paper,  is  uniformly  held  to  be  free  from 
usury,  even  in  those  states  where  it  has  been  considered  usurious 
for  private  persons  to  stipulate  for  payment  of  interest  in  ad- 
vance,* Unless  otherwise  provided  by  their  charters,  banks  oc- 
cupy the  same  position  in  respect  to  the  usury  laws  as  do  private 
individuals,  and  must  take,  whether  by  discount  or  otherwise,  no 
more  than  the  legal  rate  of  interest  on  loans.* 

It  is,  of  course,  usury  for  the  party  making  the  loan  to  deduct 
as  discount  more  than  the  lawful  rate  of  interest  for  the  time  the 
instrument  has  to  run.' 

In  discounting  a  note,  it  is  not  usury  to  include  in  the  compu- 
tation the  three  days  of  grace  allowed  by  the  law  merchant.*  Nor 
to  include  both  the  first  and  last  day  of  a  note  at  thirty  or  sixty 
days.'     Nor  to  discount  a  note  as  of  a  prior  date,  where  the  bank 

it.     If  the  MBumed  borrower  might  set  usurj  in  the  transaction.      Merchants, 

up  his  own  device  and  secret  intent  to  etc.,  Bank  v.  Evans,  9  W.  Va.  373. 

evade  the  law  tgainst  usury,  to  give  A.  sold  his  land  to  the  defendant  at 

the    transaction   a   character   different  the   agreed   price   of   tsjo,  '<>''  which 

from  what   the   other  partj   in    good  sum   the  defendant  gave  his  note  and 

faith  supposed  and  intended  it  to  be,  mortgage,  payable  to  the  order  of  the 

and  thus  be  enabled  to  avoid  his  own  plaintiff     Pending  the  negotiations,  A. 

engagements,  he  would  be  taking  ad-  had  arranged  to  sell  the  note  and  mort- 

vantage  of  his  own  wrong."  gage  to  the  plaintiff   tor  $175;  and  for 

1.  National   Bank  v.  Smoot,  3  Mc-  convenience   A.  caused  the  defendant 

Arthur  (D.  C.)   371^  Walker  v.  Bank  to  execute  them   directly   to  the  plain- 

of  Washington,   3   How.   (U.   S.)  6a;  tiff.     It  was  held  a  case  of  discount  on 

Bank  of  Utlca  v.  Wager,  2  Cow.  (N.  the  sale  of  negotiable  paper,  and  valid. 

Y.)  712;  8  Cow.  (N.  Y.)  398;   Bank  of  Armstrong  r.  Freeman,  9  Neb.  11. 

Utica  V.  PbillipB,  3  Wend.(N.  Y.)4o8;  "SanUiiK     FiUuilple*."— T  h  e   term 

Manhattan  Co.  1',   Osgood,   15  Johns.  "bankingprinciptes,"in  statulesauttior- 

<N.  Y.)  163  ;  New  York  F.  Ins.  Co.  v.  izing  banks  to  loan  and  negotiate  their 

Sturges,   I   Cow.   (N.   Y.)  664;  Utica  money   upon   banking   principles,  au- 

Ins.  Co.i'.Bloodgood,4  Wend.  (N.  Y.)  thorlzes   them   to   deduct  the  interest 

6si;   State  Bank  v.   Cowan,  8  Leigh  on  loans  at  the   time  of  making  them. 

(Va.)  138;  State  Bank  v.  Ayres.  7  N.  Maine  Bank  v.  Butts,  9  Mass.  54. 

J.  L.  130;   Bank  of  St.  Albans  r.  Scott,  >.  Chaftn  v,   Lincoln   Sav.   Bank,  7 

I    Vt,   426;   Vahlberg   r.    Keaton,   51  Heisk.  (Tenn.)  499. 

Ark.  534.  Where  a  bank  Is  forbidden   bj  its 

In  referring  to  the  taking  in  advance,  charter  to  take  more  than  six  per  cent, 

on  a  discount,  of  the  entire  amount  of  per  annum  in  advance  on  its  loans  and 

interest,   Denio,  J,,    speaking   for   the  discounts,  the  taking  of  negotiable  and 

court,  In  Marvine  v.  Hjmers,  11  N.  Y.  bona  fide   business   paper   of  a   third 

323,  said  :  "  It  is  obvious  that  in  thU  party  in  payment  of  a  pre-existing  debt 

way  the  lender,  b/ investing  the  money  against   the    holder  is   not  usurious, 

thus  retained,  may  realize  more  than  at  though  at  a  greater  discount  than  six 

the  legal  rate  of  seven  per  centum  per  per  cent.     Dunkle  v.  Renick,  6  Ohio 

annum,  and  if  the  case  were  rei  novum,  St.  J17. 

It  would  be  difficult  to  sustain  the  prac-  S.  Claflin  i>.  Boorum,  iz3  N.  Y.  385. 

Uce,     But  we  are  not  authorized  to  dis-  4.  Bank  of  U.  S.  v.  Crabbe,  1  Cranch 

regard  the  uniform  course  of  decisions  (C.  C.)  2^;  Union  Bank  i>.  Gozler,  I 

which  for  a  long  series  of  years  have  Cranch  (C,  C.)  349;  Bank  of  St.  Al- 

declared  it  to  be  legal."  bans  v.  Scott,  i   Vt.  436;  Bank  of  St 

A  note  for  (6,000  was  discounted  by  Albans  v.  Stearns,  i  Vt.  430. 

a  bank^   with  the  indorsement,  "Dls-  B.  Crump  n.  Nicholas,  5  Leigh  (Va.) 

counted  for  (4,000 only,  and  should  be  3^1;    State  Bank  v.  Cowan,   8  Leigh 

■o  read."    It  was  held  that  there  was  no  ( Va.)  23S. 
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had  previously  paid  checks  drawn  by  the  applicant  on  the  strength 
of  the  proposed  discount.* 

A  requireinent  by  the  bank  that  the  proceeds  of  the  discount, 
or  any  part  of  them,  shall  be  kept  in  the  bank  during  the  period 
of  the  loan,  renders  the  transaction  usurious,  for  the  reason  that 
the  borrower  thus  pays  interest  on  money  which  he  does  not 
receive  or  have  the  use  of*  But  the  giving  of  a  certificate  of  de- 
posit, payable  at  a  future  day,  for  the  proceeds  of  a  note  dis- 
counted, does  not  constitute  usury,  when  done  at  the  request  and 
solely  for  the  accommodation  of  the  person  procuring  the  dis- 
count.* 

Z7II.  SnpiiLATiOBiCoitOBBHiHelFTESEn — 1.  Payable  in  Adranoe. 
— It  has  long  been  the  settled  doctrine  that  the  taking  of  interest 
in  advance,  at  the  highest  legal  rate,  upon  the  discounting  of 
negotiable  paper  by  banks  in  the  regular  course  of  business,  is  not 
a  violation  of  the  statute  against  usury,*  Most  statutes  now 
contain  an  express  permission  to  do  so. 

Donbla  Intarast. — A  note  was  dis-  Though  a  person  procuring  a  dU- 
counted  bj-  a  bank,  and  the  interest  counter  loan  may,  without  renderings 
taken  in  advance  at  a  regular  discount  the  transaction  usurious,  receive  a  cer- 
dajF  occurring  a  few  dajs  before  the  tlficate  of  deposit  from  the  bank,  draw- 
maturity  of  the  note  ;  the  note  was  re-  ing  a  lower  rate  of  interest  than  the 
newed,  the  interest  again  being  taken  discount,  yet  it  la  not  enough  to  repel 
in  advance  from  the  date  of  renewal,  the  imputation  of  usury  that  the  propo- 
It  was  renewed  a  third  time  in  the  sition  for  the  certificate  came  from  the 
same  manner,  the  result  being  that  for  borrower  and  npt  from  the  bank.  It 
the  few  days  between  the  time  of  re-  must  be  shown  to  have  been  given  at 
newal  and  the  maturity  of  the  notes,  lite  bona  /fi/e  request  of  the  borrower, 
double  interest  was  taken;  but  it  did  and  solely  for  his  accommodation, 
not  appear  that  there  was  any  previous  GiUett  *.  Averill,  s  Den.  (N.  Y.)  85. 
agreement  to  make  the  renewals  in  4.  Thornton  ti.  Bank  of  Washington, 
that  manner,  or  that  there  was  any  in-  3  Pet.  <U.S.)  36;  Lyman  v.  Morse,  1 
tentlon  to  evade  the  law.  It  was  held  Pick.  (Mass.)  igsn;  Maine  Bank  v. 
not  usury.  Bank  of  Utica  v.  Wager,  2  Butts,  g  Mass.  49;  Agricultural  Bank 
Cow.  (N.  Y.)  712  ;  Bank  of  Utica  v.  v.  Bissell,  la  Pick.  [Mass,)  586;  Man- 
"      ■■           ~     '.  (N.Y.)77o.  hattan  Co.   v.   Osgood,  ij  Johns.   (N. 


1.  Walk 


r  V.  Bank  of  Washington,  3  Y.)  162  ;  Bank   of  Utica  v.  Phillips,  j 

How.  (U.  S.)  63.  Wend.  (N.  Y.)  408;  Bank  of   Utica  v. 

a.  East  River   Bank  v.  Hoyt,  33   N,  Smallej.  i  Cow.  (N.  V.)  770;  Bank  of 

Y.  119.  Utica  V.  Wager,   3  Cow.  (N.  Y.)  712; 

Where  a  bank,  in  discounting  a  note.  New  York  Fireman's  Ins.  Co.  v. 
required  the  customer  to  keep  deposited  Stureci,  1  Cow.  (N.  Y.)  664;  Utica 
in  the  bank  a  portion  of  the  proceeds  Ins.  Co.  v.  Bloodgood,  4  Wend.  (N.  Y.)- 
until  the  note  matured,  it  was  declared  SS' ;  Hawks  u.  Weaver,  46  Barb.  (N. 
to  l>e  a  clear  case  of  usury.  "  without  Y .)  164 ;  Tlconic  Bank  v.  Johnson,  31 
even  the  decencies  of  a  cloak  to  cover  Me.  414 ;  Stribbling  r.  Bank,  5  Rand- 
Its  nudity."  East  River  Bank  V.  Hoyt,  (Va.)  132;  State  Bank  v.  Hunter,  i 
33  N.  Y.  119;  19  How.  Pr.  (N.  Y.)  280.  Dev.  (N.  Car.)  100. 

For  the  same  reason,  a  requirement  In  an  early  case  decided  in  the  Su- 

that  the  person  procuring  tbe  discount  preme  Court  of  the  United  stales,  the- 

shall  accept  as  cash  certain  post-dated  court,  by  Story,  ].,  said:    "The  next 

notes,  renders  the  transaction  void  for  point  arising  on  the  record  is.  whether 

usury.     State   Bank  v.  Ajtcb,  7  N.  J.  the   discount   taken   in   this  case  was 

L.  130;  Gailher  i;.  Farmers'  etc..  Bank,  i  usurious.     It  is  not  pretended  that  in- 

Pet.  (U,  S,)  44.  terest  was  deducted  fora  greater  length 

),  Kaoxv.  Goodvrin,  25  Wend.  (N.  of  time  than  the  note   had   to  run,  or 

Y.)  643.  for  more  than  at  the  rateof  six  per  cent.. 
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A  private  person  has  the  same  right  as  a  banking  concern,  to 
malce  discounts,  and  deduct  the  interest.'  The  doctrine  also  very 
generally  prevails  that  in  loans  and  money  transactions  other  than 
discounts,  the  highest  rate  of  interest  may  be  stipulated  for,  pay- 
able in  advance,  without  violating  the  statute ,•  The  objection, 
however,  has  been  made  to  this  rule,  that  it  enables  the  lender,  by 
the  use  of  the  sum  taken  in  advance,  to  obtain  a  greater  conrmen- 
sation  for  the  use  of  his  principal  than  the  highest  legal  rate." 

2.  Payable  at  Short  Interval!. — If  the  taking  of  interest  in  ad- 

vance  at  the  highest  rate  is  not  usurious,  it  necessarily  follows 

■  that  stipulations  for  the  payment  of  accrued  interest  at  intervals 

shorter  than  a  year,  are  not  within  the  statute  ;  and  the  courts 

so  hold.* 

I,  Fowler  *.  Equitable  Trust  Co., 
141  U,  S.  384;  Haas  v.  Flint,  8  Blackf. 
tne  interest  from  the  Hmount  of  the  (Ind.)  67;  English  v.  Smock,  34  Ind. 
note  at  the  time  it  was  discounted  ;  and  115;  7  Am.  Rep.  315;  McGill  ii.  Ware, 
this,  it  is  said,  gives  the   bank  at  the     5  III.  ai. 

rate  of  more  than  sii  per  cent,  per  an-  The  interest  maj  be  deducted  in  ad- 
nura  upon  the  sum  actuallj  carried  to  vance  for  the  whole  period  of  the  loan, 
the  credit  of  the  Planters'  Bank,  If  a  Hawkes  v.  Weaver,  46  Barb.  (N.  Y.) 
transaction  of  this  sort  is  to  be  deemed  164.  Or  it  may  be  made  pajable  an- 
usuriouB,  the  same  principle  must  ap-  nually  or  seml-annuallj  in  advance, 
ply  with  equal  force  to  bank  discounts  Bloomer  v.  Mclnemey,  30  Hun  (N. 
generally,  for  ihe  practice  is  lielieved  Y.)  loi ;  Hoyt  v.  Bridgewater  Copper 
to  be  universal ;  and  probably  few,  if  Min.  Co.,  6  N.  J.  Eq.  615. 
any,  charters  contain  an  express  pro-  S,  Hogan  v.  Hensley,  11  Ark,  413; 
vision  authorizing  in  terms  the  deduc-  Insurance  Co,  v.  Carpenter,  40  Ohio 
tion  of   the  intereit  In  advance,  upon     St.  ibo. 

making  loans  or  discounts.      It  has  a1-  In  Barnes  v.  Worlich,  Cro,  Jac.  35, 

ways  been  supposed  that  an  authority  it  was  declared  by  the  court  that  an 
to  discount  or  make  discounts  did,  agreement  to  deduct  the  interest  in- 
from  the  very  force  of  the  terms,  nee-  stantly  upon  the  loan  would  be  usu- 
essarily  include  an  authority  to  take  rious,  "for  then  he  had  not  lent  the  en- 
interest  in  advance.  And  this  is  not  tire  sum  for  one  year,  and  the  other 
only  the  settled  opinion  among  profea-  had  not  had  the  use  of  his  money  ac- 
sional  and  commercial  men,  but  stands  cording  to  Ihe  intention  ot  the  law." 
approved  by  the  soundest  principles  of  In  Lloyd  v.  Williams,  3  Wils.  162 ; 
legal  construction.  I  n  d  e  e  d,  we  do  I  W.  B1.  '793,  it  was  held  that  the  tak- 
not  know  in  what  other  sense  the  word  Ing  of  interest  in  advance  constituted 
discount  Is  to  be  Interpreted.  Even  in  usury.  To  Ihe  same  efTect,  see  Floyer 
£n^(in(f.  where  no  statute  authorizes  v,  Edwards,  Cowp.  112;  Marsh  v. 
banks  to  make  discounts,  it  has  been  Martlndale,  3  B,  &  P.  154. 
solemnly  adjudged  that  the  taking  of 
Interest  in  advance  by  bankers  upon 
loans,  in  the  ordinary  course  of  busi-  Y.)  9 
ness.  Is  not  usurious. "  Fleckner  v.  U.  Payable  Bflml-AniiiiaUy. — Monnelt  v. 
S.  Bank,  8  Wheat.  (U.  S.)  4^7.  Sturges,  25  Ohio  St.  384  ;  Goodrich  v. 

1.  Parker  r.  Cousins,  2  Graft.  (Va.)  Reynolds,'  31  111.  490;  83  Am.  Dec. 
372;  44  Am.  Dec.  388.  240;  Tallman  t.  Truadell,   3  Wi=.  443. 

A  note  payable  one  year  after  date  Even  though  I  h  e  statute  provides 
Is  not  usurious  in  Texas,  in  calHng  for  that  interest  may  be  contracted  for  "at 
(400  with  twelve  per  cent,  interest  from  any  rate  not  exceeding  eight  per  cen- 
maturity.  although  I350  was  received  turn  per  annum,  payable  annually," 
thereon,  and  the  remainder  was  used  interest  at  that  rate  may  be  made  pay- 
for  paying  the  first  year's  interest  and  able  semi-annually.  Cook  v.  Court- 
•n  attorney's  fee  of  ten  dollars.  Tucker  right,  40  Ohio  51.348;  48  Am.  Rep,  681. 
V.  Coffin  (Tex.  Civ.  App.  1S94),  36  S.  So  under  a  statute  prohibiting  more 
W.  Rep.  333.  than  "ten  cents  on  the  hundred  by  the 
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3.  Intereat  from  Prior  Bate. — An  instrument  is  not  on  its  face 
usurious  by  reason  of  a  provision  for  interest  from  a  period  prior 
to  its  date.  The  courts  recognize  the  fact  that  agreements  for 
the  payment  of  money  are  frequently  executed  subsequently  to 
the  transactions  which  form  their  consideration.'  Clearly,  how- 
ever, if  it  be  shown  that  a  note  or  other  evidence  of  debt  was 
antedated  for  the  purpose  of  obtaining  more  than  legal  interest, 
usury  is  thereby  established.* 

It  has  been  held  to  be  usury  to  include  in  a  note  given  for  the 
price  of  goods  sold  on  a  term  of  credit  which  had  expired,  inter- 
est from  the  date  of  sale,  in  the  absence  of  an  agreement  for  in-- 
terest  made  at  the  time  of  granting  the  credit.' 

As  it  often  becomes  necessary,  in  the  making  of  loans,  to  subject 
the  borrower  to  delays  pending  the  examination  of  the  securities 
offered,  the  execution  and  approval  of  papers,  etc.,  even  after  the 
agreement  to  make  the  loan  has  been  entered  into,  it  is  no  more 
than  reasonable  that  the  borrower  should  be  required  to  pay  in- 
terest during  that  time  on  the  amount  which  has  been  set  aside 
for  his  use,  and  remains  idle  in  the  lender's  hands.  And  such  is 
the  doctrine,  subject  only  to  the  limitation  that  the  delay  shall  be 
reasonable  and  bona  fide* 

year."     Hawley   v.   Honell,   60    Iowa  the    court    cannot   afford    anj   relief. 

79  ;  Ragan  v.  Day,  46  Iowa  139.  Coleman  v.  Commins,  77  Cal.  548. 

BssllslL  Ouei.— The  earliest  English  1.  Ewing  r.  Howard,  7  Wall.<U.  S.) 

decision  upon  the  validity  at  contracts  499;  U.  S.  v.  WjlliamE,  5  McLean  (U. 

for  the    highest  legal  rate  o£  interest  S.)   133;    Halden   v.    PollBrd,   4   Pick. 

payable  at  intervals  of  lees  than  a  year,  fMaas.)  173  ;  Marvin  11.  Feeter,8  Wend, 

ie     Barnes   v.  Worlich,   Cro  Jac.    35,  (N.  Y.)  533;  Andrews  w.  Hsrt.  17  Wis. 

where  it -was  held  by  the  court  of  king's  297;  Rutherford  xp.  Smith,  38  Tes.  33a; 

bench  (two  judges  dissenting],  that  it  Levy  v.  Hampton.  I  McCord  (S.Car.) 

was  not   usury   to    stipulate  for    i:^lo  14;. 

interest  on   a  loan  ot  £100,  £5  to  be  A   note   expressed    for  "  eighty-five 

paid  at  the  end  of  sii  months  and  the  dollars  with  three  years  interest  at  six 

other  £5  at  the  end  of  the  year.  per  cent.,"  payable  one  year  after  dale, 

A  similar   ruling,     upon   the    same  is  not  on  its  face  usurious,  because  it 

state  of  facts,  was  affirmed  in  the  ex-  does  not  appear  but  that,  at  the  date  of 

chequer  chamber  in  the  case  of  Gnr-  the  note,  there  was  a  debt  due  with  two 

sill  T/.  Whichcott,  Cro.  Car.  383;  Sir  years' interest  already  accrued.     Schei- 

W.  Jones   303,  lui  nom   Whichcot  v.  dig  v.  Bemis,  58  Hun  (N.  Y.)  606. 

Grysell.  S.  Williams   t.   Williams,  ij   N.   J. 

parable Qnartarly. — Mowrvip.  Shum-  L.  355. 

way,   44   Conn,   493;   Brown  v.   Van-  8,  Whiter.   Friedlander,  35  Ark.  51, 

dyke,  8  N.  ].  Eq.  795.  4.   Muir  t^.  Newark    Sav.  Inst..  16  'N. 

KontUy.—A  custom  among  stock-  J.  Eq.  537;  Wilson'u.  Kirby,  S8III.  566. 
brokers  to  compute  interest  monthly  SaWntloii  br  Landar. — Upon  the  ae- 
on balances  does  not  necessarily  in-  ceptance  of  an  application  for  a  loan,  a 
volve  usury.  Hatch  ;.'.  Douglass,  46  note  and  mortgage  were  forwarded  to 
Conn.  116;  40  Am.  Rep.  154.  the  borrowers  by   mail  for  execution, 

California  Civil  Code,  ^  1918.  pro-  and  the  sum  to  be  loaned  was  set  apart 

vides  that  parties  may  agree  in  writing  for  them,  awaiting  the  return  of  the  se- 

for  any  rate  of  interest,  which  shall  be  curities,  and  the  eianiination   and  ap- 

allowed  up  to  the  entry  ot  judgment,  proval  of  the  abstract  of  title,  which  was 

It  is  held  that  an  agreement  to  pay  one  examined  immediately  upon  its  receipt, 

and    one-half    per    cent,  interest    per  and  a  draft  for  the  amount  of  the  loan 

month,  payable  nionlhly,  is  valid,  and  sent  to  the  borrower  by  return  mall. 
992 
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The  fact  that,  pending  the  examination  of  the  security,  the 
lender's  agent,  without  authority,  used  the  money  temporarily  for 
his  own  purposes,  does  not  render  the  loan  usurious,  though  the 
borrower  pays  interest  during  the  time,^ 

Clearly  it  is  not  per  se  usurious  for  the  lender  to  retain  in  his 
bands  a  portion  of  the  loan  upon  which  interest  has  been  reserved, 
where  the  money  is  held  subject  to  the  call  of  the  borrower  and 
for  his  convenience  • 

4.  Vh  of  Kdwlett'i  Tablei. — There  is  a  conflict  of  authorities 
upon  the  question  whether  the  practice  among  banks  of  comput- 
ing interest  according  to  Rowlett's  Tables,  by  which  thirty  days 
constitute  a  month,  or  three  hundred  and  sixty  days  a  year,  is 
usurious  where  the  highest  legal  rate  of  interest  is  taken.  The 
better  rule,  however,  is  that,  in  the  absence  of  a  deliberate  inten- 
tion to  take  illegal  interest  by  that  method,  and  where  it  appears 
that  the  tables  were  used  only  for  convenience  of  computation, 
there  is  nothing  usurious  in  their  use.' 

TKe  court  held  that  the  fact  that  the  Biesell,  i3  Pick.  (MaBB.)j86,  it  appeared 

note  was  bearing  Interest  from  Its  date,  that  the  bank,  in  discounting  a  note  at 

and  duHng  the  Interval,  did  not  neces-  aiitj  days,  computed  Interest  accord- 

sariiy  make  it  uiuriouG,  the  traneaction  ln|r  to  Rowlett's  Tables,  by  which  three 

having  beenfn  the  usual  course  of  busi-  hundred    and   sixty   days,   or   twelve 

ness,  and  well  understood  between  the  months  of  thirty  days  each,  are  counted 

parties.  Daley  v.  Minnesota  Loan, etc.,  a^  a  year,  and  by  tliat  method  of  com- 

Co.,  43  Minn.  517.  putation  the  amount  deducted   slightly 

The  borrower  gave  notes  for  a  year's  exceeded  the  lawful  rate  of  Interest;  but 
Interest  on  the  amount  of  the  loan,  but  there  was  no  intention  to  take  unlawful 
the  money  wa»  not  paid  to  him  until  interest.  It  was  held  that  there  was  no 
some  time  after  the  date  of  the  notes,  usury.  Shaw,  C.  J.,  speaking  for  the 
At  the  time  of  receiving  the  money,  court,  said  :  "  As  tiie  statute  prescribes 
however,  pursuant  to  a  previous  agree-  the  rate  of  interest  for  one  year,  and  so 
ment,  the  interest  accrued  up  to  that  at  the  same  rate  for  a  longer  or  shorter 
time  was  indorsed  on  the  note.  It  was  time,  it  is  obvious  that  when  the  inter- 
held  that  there  was  no  usury.  Scruggs  est  is  to  be  computed  in  days  or 
■V.  Scottish-American  Mortgage  Co.  months,  it  is  impossible  to  follow  the 
<Ark.  1891),  16  S.  W.  Rep.  563.  prescribed  rule  precisely  without  taking 

1.  Bevier  v.  Covell,  87  N.  V.  j;o.  the  fraction  of  a  day  ;'  and  that  this  Is 

3.  Keys    v.   Moultrie,   3    Boaw.  (N.  not   required,   is  now  settled   by   the 

y.)  I.  whole  current  of  authorities.    From 

But  the    retention    by  the    lender's  the  impossibility  of  executing  the  stat- 

agent  of  the  money  loaned  for  several  ute  with  literal  exactness,  has  resulted 

months    after    the   execution   and  de-  the  necessity  of  resorting  to  an  execu- 

livery  of  the  note  and  mortgage,  and  tion  cy-fre's,  in  many  cases,  where  it  is 

the  collection  of  interest  thereon  from  intended  to  conform  to  the  intent  and 

their  date,  constitute  usury,  where  not  spirit   of  the   statute.     So  it   has  been 

done   for   the   accommodation    of  the  the  practice  to  consider  a  contract  for 

borrower.     Barr    v.    African    M.    E.  money  payable  in  months,  to  be  pay a- 

Church  (N.  J.  18S7),  to  Atl.  Rep,  287.  ble  in  calendar  months,  and  to  consider 

5.  Agricultural  Bank  v.  Bissell,  is  a  calendar  month  as  the  twelfth  part  of 
Pick.  (Mass.)  5S6;  Planters'  Bank  v.  a  year,  and  to  compute  interest  accord- 
SnodgrasB,  \  How.  (Miss.)  573;  State  tngly,  though  they  are  of  different 
Bank  v.  Cowan,  8  Leigh  (Va.)  338;  lengths.  A  note  given  in  February  at 
Parker  v.  Cousins,  3  Gratt.  (Va.)  37a  ;  two  months  will  have  fifty-nine  days  to 
44  Am.  Dec.  38S;  Planters'  Bank  v.  run  and  pay  one  per  cent,  interest,  as 
Bass,  1  La.  Ann.  430.  for  the  sixth  part  of  a  year ;  but  a  note 

In  the  case  of  Agricultural  Bank  f.     given  in  December  at  two  months  will 
17  C.  of  L.— 63  998 
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By  statute  in  some  states,  it  is  now  provided  that  interest  com- 
puted at  the  rate  of  one-twelfth  of  the  highest  legal  rate  per  an- 
num for  every  thirty  days  shall  not  be  construed  to  exceed  the 
legal  rate.* 

6.  Intereit  After Haturity. — Stipulations  to  the  elTect  that,  if  the 
debt  be  not  paid  at  maturity,  it  shall  draw  interest  thereafter  at  a 
rate  greater  than  the  statutory  limit,  are  now  generally  regarded  as 
penalties  to  induce  prompt  payment,  and  as  the  debtor  has  it  in 
his  power  to  avoid  paying  the  penalty  by  discharging  the  debt 
when  due,  such  agreements  are  held  free  from  usury,*  The  par- 
have  sixty-two  davB  to  run  and  pay  Gambril  v.  Doe,  8  Blackr.  (Ind)  140; 
the  Eame  rate  of  Interest.  The  game  44  Am.  Dec.  760 ;  BillingGlev  r.  Dean, 
difficulty  arises  in  computing  interest  11  Ind.  331 ;  Sumner  ii.  People,  jg  N. 
for  a  small  number  of  days  ;  and  there-  Y.  337  ;  Bank  of  Chenango  o.  Curtiss, 
fore  some  approximation,  which  can  be  ig  Johns.  (N.  Y.)  336;  Jansen  11.  Lewis, 
made  by  an  easy  and  practical  mode  ol  2  Stew.  (N.  Y.)  436  ;  Rogers  v.  Sample, 
computation,  if  made  In  good  faith  and  33Mias.3io;  69  Am.  Dec.  349;  Moore 
without  being  intended  as  a  cover  for  v.  Hylton,  i  Dev.  Eq.  {N.  Car.}  419; 
usury,  has  been  considered  allowable,  Fisher  v.  Anderson,  J5  Iowa  38 ;  95 
without  drawing  after  it  the  penalty  of  Am,  Dec,  761;  Wilson  r.  Dean,  10 
the  statute.  Such  being  the  universal  Iowa  433;  Gower  t'.  Carter,  3  Iowa 
practice  of  other  persons,  as  well  as  344;  66Am.Dec.71. 
banks,  we  think  a  jury  would  not  be  In  the  leading  case  of  Lloyd  v.  Scott, 
warranted,  from  the  mere  fact  that  the  4  Pet,  {U.  S.)  335,  McLean,  J^  speak- 
Interest  thus  computed  slightly  exceeds  ing  for  the  Supreme  Court  ol  the 
the  legal  rate,  to  infer  a  corrupt  and  Untied  Slaiei,  said  that  where  a  per- 
usurious  agreement.  And  we  think  son  undertakes  lo  pay  "a  specific  sum 
the  present  case  comes  within  this  exceeding  the  lawful  interest,  provided 
rule."  To  the  same  effect,  see  Plant-  he  does  not  paj'  the  principal  by  a  day 
ers'  Bank  v.  Bass,  3  La.  Ann.  430.  certain,  it  is  not  usury,  for  the  reason 

HewTorkBnle.— In  New  York  Fire-  that  by  a  punctual  payment  of  the 
man's  Ins.  Co.  v.  Ely,  3  Cow.  (N.  Y.)  principal  he  may  avoid  the  payment  of 
67S,  the  court,  by  Sutherland,  J.,  said  ;  the  sum  stated,  which  is  considered  as 
"That   the   principle   of   calculation     a  penalty." 

adopted  by  the  plaintiffs  was  the  one  in  But  notes  given  to  secure  usurlout 
general  or  universal  use  among  banks,  interest  on  the  principal  debt,  are  not 
cannot  alter  the  sense  of  the  case.    A    rendered  valid  by  a  provision  that  they 

statutecannot  be  obviated  by  the  t     ' '"   "    -•-'• ■'        -    '   - 

or  usage  of  a  particular  trade. 
The  custom  or  usage  of  banks  o 
vlduals  cannot  shorten  a  year  to  three  Though  a  contract  is  for  the  pay- 
hundred  and  sixty  days."  See  also  mentof  a  larger  sum  than  the  debt  with 
Catesby's  Case,  6  Coke  63.  legal  Interest,  yet  if  by  its  terms  the 

1.  Connecticut  Gen.  Stat.  (1S8S},  ^  debtor  may  discharge  it  in  full  by  pay- 
3941  ;  Starr  &  C.  Annot  Illinoia  Stat,  ing  only  the  actual  debt  within  a  cer- 
(1885),  ch.  74,4^4-11;  Maryland  Pub.  tain  time,  it  is  not  usurious.  Cutler  f. 
Gen.  Laws  (Rev.  1S88),  art.  49;  Kelly's  How,  6  Mass.  257;  Cutler  v.  Johnson, 
Minnesota  Stat.  {1891),  J  3091. 


'.  O'Donahue  (Neb.  1891),         A  provision  in   a  note  drawing  the 

f[)  N.  W.  Rep.  167  ;  Burke  t>.  Raab,  4    highest    legal   rate   of  interest  "  from 
11,  App.  33S;  Lawrence  v.  Cowles,  13    date  until  paid,"  that  the  principal  shall 


S.   Upto 
49  N.  W. 


III.  577  ;  Downey  v.  Beach,  7S  til.  53  \  become  payable  siitv  days  before  the 

Fisher  u.  Otis,  3  Chand.  (Wis.)  8300;  date  specified  as  the  maturity  of  the 

3  Pinn.  (Wis.)  78  ;  Chaffe  v.  Landers,  note,  does  not  render  it  usuriou*.    Tel- 

46  Ark.  364;  Jones  v.  Hubbard,  3  Call  ford  v.  Garrels,  13a  III.  550. 

(Va.)iii;  Call  v.  Scott,  4  Call  (Va.)  A  testatrix,   by    writing   undersell, 

403  ;   Pollard  v.  Baylors,6  Munf.  (Va.)  acknowledged  the  receipt  of  tioo  from 

433  ■   Wadsworth  v.  Champion,  1  Root  one  of  her  executors,  which  she  prom- 

(Conn.)393;  Tuttle  v.  Clark,  4  Conn,  tsed  to  pay  during  her  lifetime,  but  that 

'53;    Cole    f.   Lockhart,   3   Ind.  631;  if  she  should  fail  to  do  so, '           ~     — 
9»4 
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were  directed  to  pay  the  (loo  upon  her  down  by  Lord  ManeBeld  Is  now  well 

death  and  the  death  of  another,  together  established,  that  whenever  it  is,  hj  the 

with  twenty  per  cent,  per  annum  from  contract,  within  the  power  of  the  bor- 

date.  In  her  will  she  recited  this  prom-  rower  to  paj  the  principal  debt  within 

ise.  and  directed  payment  to  be  made  a   certain   time,   without    interest,    or 

accordingly.   It  was  held  that  the  exec-  only  lawful  interest,  the  reservation  of 

utor  waE  entitled,  as  against  a  legatee,  a  greater  rate  in  the  event  of  oon- 

to  retain  the  whole  amount,     Watson  menl  is  not  usurious.     Folger  v. 

■D.  McClanahan,  13  Ala.   57.     But  see  wards,  Cowp.   i\i\   Hawkins  P.  C. 

Fry  f.  Coleman,  1  Grant's  Cas.   (Pa.)  81,^119;  Garret  r.  Foot,  Comb.    ^^ , 

445,  where  an  agreement  to  give  a  third  Burton's  Case,    ^    Rep.    6S  ;     Long 

note  of  Jioo,  if  the  other  two  of  the  r.  S  t  o  r  i  e,    \o   Eng.  L.   &  Eq.     " 

same  amount  were  not  paid  within  ten  Roberts  v.  Fremaine,   Cro,   Jac. 

davs   after  maturity,  was  regarded  as  Garnet  t.  Ferot,  Camp.  133 ;  Oli' 

usurious.  Oliver,  1    Roll.  469;    King  v.   Drurv, 

ForfBttvre  <rf  SMsrltT. — In   Ramsey  2  Ler,  7 ;  Nicholls  v.  Maynard,  3  Atk. 

p.  Morrison,  39  N.J. L.  591, an  agree-  520;  Morripetu.  King,  1  Bur.  891. 
ment  by  the  borrower  that  in  case  of        In  Garnet  r.  Ferot,  Camp.  133,  Holt, 

non-payment  of   the  debt  and  interest  C.   J.,  said :     "  If  I    covenant   to   pay 

at  maturity,  the  lender   should  be  enti-  £100  ayear  hence,  and  if  I  do  not  pay 

tied   to   hold  absolutely   certain   stock  it.  to  pay  £,ia,  it  is  not  usury,  but  only 

pledged  as  collateral  security,  was  held  in  the  nature  of  a  nomine  feenae^' 
free  from  usury.  In  Roberts  v.  Tremayne,  Cro.  Jac. 

■Qimeaota  DoctrliM. — Under  a  statute  509,  the  rule  was  stated  by  Doderidge, 

Utnitlng  conventional  interest  to  twelve  J.,  as  follows :  "  If  I  secure  both  inter- 

per  cent.,  and  providing  that  "  all  con-  est  and  principal.  If  it  be  at  the  will  of 

tracts  shall  bear  the  same  rate  of  inter-  the  party   who   is   to  pay  it,  it  tl  no 

est  after  they  become  due  as  before,  If  usury ;  as  if  I  lend  to  one  £100  for  two 

ft  clearly  appears  therefrom   that  years,  to  pay  for  the  loan  thereof  £30, 

such  was  the  intention  of  the  parties,"  and   if  he   pay  the   principal    at    the 

the  supreme  court  of   Minnesota   held  year's  end  he  shall  pay  nothing  for  in- 

that  a  provision  in  a  note,  "with  interest  terest,  this  Is  not  usury ;  for  the  party 

after  maturity  at  the  rate  of  twelve  per  hath  his  election,  and  may   pay  it  at 

cent  per  annum  until  paid,"  could  not  the  first  year's  end,  and  so   discharge 

be  enforced  \  that  it  was  not  competent  himself." 

for  the  parties  to  agree  upon  a  higher  Prlneipia  Dv*  on  Sefftnlt  In  lutall- 
rate  of  interest  afler  than  before  matu-  ment. — Where  a  note  payable  in  instatl- 
rity;  that  the  allowance  after  default  was  menu  is  given  for  the  amount  of  the 
strictly  damages  and  not  interest,  and  debt  and  legal  interest  up  to  the  time 
that  only  the  legal  rate  of  seven  per  of  maturity,  a  stipulation  that  on  de- 
cent, afler  maturity  could  be  recovered,  fault  in  the  payment  of  any  installment, 
-  Newell  V.  Houlton,  23  Minn.  19;  White  the  whole  sum  shall  immediately  be- 
V.  litis,  24  Minn.  43.  come  payable,  does  not  render  the  con- 
Earlier  decisions,  under  a  law  allow-  tract  usurious,  because  by  paying  the 
iog  any  rate  of  interest  to  be  contracted  installments  as  agreed,  nothing  more 
for  in  writing,  are  to  the  same  effect,  than  legal  interest  is  paid.  Wells  v. 
the  reasoning  of  the  court  being  that  no  Girling,  4  Moore  78  ;  i;  E.  C,  L.  733; 
agreement  of  the  parties  as  to  interest  Moore  v.  Cameron,  93  N.  Car,  ji. 
after  maturity  can  affect  the  statutory  &at«a  After  Katurltr  Bald  LavTiiI. — 
rate  of  damages  fixed  at  seven  per  cent.  Twenty- five  per  cent ;  Gould  i'.  Bishop 


Talcott  V.  Marston,  3  Minn.  339;   Kent     Hill  Colony,  3^  111.  324.    Twenty-four 

-    " -  "'   -  347.    See  also  Mason     per  cent;  Davis  v.   Rider,  53111,416; 

1  Minn.  350;  72  Am.     Weyrich   ■0.   Hobelman,  14   Neb.  433. 


Dec.  loa.  Twenty  per  cent ;  Conrad  v.  Gibbon, 

Where  a  note  drew  interest  at  five  39  Iowa  I30.   Thirty  per  cent;  Peavler 

per  cent,  per  annum,  but  was  silent  as  v.  McLaughlin,  30  III.  App.  536.    Fifty 

to  interest  after  maturity,  the  court  held  per  cent;    Wight   v.  Shuck,   1   Morris 

that  it  was  proper  to  allow  interest  at  flowa)  415  ;  Shuck  v.  Wight,  i  Greene 

seven  per  cent,  as  damages  for  non-pay-  (Iowa)  138. 

ment.  Moreland  v.  Lawrence,  33  Minn.  Damaisa  on  ToreiEU  BUla. — In  Miller 

84;  Lash  V.  Lambert,  15  Minn.  416;  i  v.  Bates,  35  Ala.  580,  it  was  held  that 

Am.  Rep.  14a.  if  a  bill  of  exchange  between  citizena 

mgllilt  OaMa.^The  doctrine   laid  of  the  same  state  was  made  payable   In 
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BtipnlKtlaB*  ConMralBg  IntorMt  USURY.  InUrMt  for  Fait  TorbMnsM. 

ties  may  also  stipulate  that,  in  case  of  non-payment  at  maturity, 
the  debt  shall  draw  interest  at  an  excessive  rate  from  the  date  of  the 
contract.*  Within  the  same  rule  are  agreements  to  pay  certain 
sums  as  penalties  or  stipulated  damages  for  failure  to  perform  con- 
tracts other  than  money  obligations.* 

The  true  test  is — has  the  debtor  the  absolute  right  to  discharge 
and  satisfy  the  contract  at  maturity  by  paying  the  principal  debt 
and  lawful  interest?  If  he  has,  the  contract  is  not  vitiated  by 
providing  for  the  payment  of  an  additional  sum  after  maturity. 
It  is  otherwise,  if  by  the  terms  of  the  contract  the  debtor  is 
obliged  to  make  the  additional  payment  at  all  events.' 

If  the  circumstances  surrounding  the  transaction  indicate  that 
the  parties  did  not  intend  that  payment  should  be  made  at  the 
date  ostensibly  fixed  therefor,  a  provision  for  excessive  interest 
will  be  regarded  as  a  shift  to  evade  the  statute.^ 

It  is  clear  that  agreements  made  after  maturity,  to  pay  unlaw- 
ful interest  in  consideration  of  further  forbearance,  are  not  within 
the  protection  of  the  rule.^ 

6.  Interat  for  Past  rorbearanoe. — An  agreement  to  pay  interest 
at  a  higher  rate  than  allowed  by  law,  in  consideration  of  past  for- 
bearance, is  held  to  be  free  from  usuiy,  though  it  may  be  unen- 
forcible  for  want  of  consideration.* 

another  state  for   the  purpose  of   ob-  agreement  In  a  note  to  paj  after  ma- 

taining  statutory  damages  for  non-pay-  tiirity   an   illegal  rate  of  interest  was 

ment,  and  not  as  a  device  to  evade  the  held  uBurioue,  where,  by  the  terms  of  a 

usury  law,  it  would  be  good.  prior   contract    of   sale    between    the 

ObMise  In  Statute. — A  note  payable  In  parties,  out  of  which  the  note  aro^, 

one  year,  "with  interest  at  the  rate  o(  such    intercBt    was   contemplated,  the 

fifteen  percent,   alter   maturity,"   was  parties  evidently  intending  ai  that  time 

executed    prior    to,    but    became  due  that  the  debt  should  be  allowed  to  stand 

after,  the  enactment  o(  a  statute  pro-  for  some  length  of  time  after  maturity. 

hibiting    the   recovery   of  more   than  Carroll  Co.  Sav.  Bank  v.  Strother,  j8 

seven  per  cent,  per  annum  for  the  for-  S.  Car.  504. 

bearance  of  a  debt  after  maturity.     It  6.  Wiley  v.  Hight,  39  Mo.  130. 

vas  held  that  the  fifteen  per  cent,  was  S,  For  Part  Forbcaruue. — In  an  ac- 

recoverable  as  interest  under  the  con-  tion  on  a  note  given  for  interest  on  a 

tract,  and  not  as  a  penalty,  and  that  the  prior  indebtedness,  where  the  defense 

statute   was  not  intended  to  apply  to  was  usury,  it  appeared  that  the  face  of 

contracts  In  which  the  rate  after  the  the  note  represented  the  difference  be- 

maturity  was  agreed  upon,     Hubbard  tween   twelve  per  cent,   (tbe   highest 

V.  Callahan,  42  Conn.  514.  legal  rate)  accrued  on  the  debt  accord- 

I.  Fisher  v.  Anderson,  35  Iowa   i8;  ing  to  its  terms  at  the  time  the  note 

9S  Am.  Dec.  761;  Rogers  v.   Sample,  sued  on  was  given,  and  a  still  higher 

33  MIes.  310;  69  Am.  Dec.  349.  rate  then  agreed  upon  bv  the  parties  as 

«.  Taideveaui'.  Smith,  Hard.  (Ky.)  ■<  extra  interest."  It  was'held  that  there 

183 ;  3  Am.  Dec.  737.  was   no   usury,   the    agreement   being 

S.  Gaar  v.  Louisville  Banking  Co.,  1 1  merely  for  past  forbearance.     Berry.  ]., 

Bush  (Ky.)  tSo;  11  Am.  Rep.  109.  speakmg  for  the  supreme  court,  said  : 

4.  Pike  V.  Crist,  63  111.  461 ;  Sanner  "  Upon   careful    consideration   of   tbe 

11.  Smith,  89  111.   113.      As  where  the  pleadings  and  the  testimonv  reported, 

note  was  made  payable  one  day  after  we  have  come  to  the  conciuaion  that 

dale,  with  interest  at  twenty  per  cent,  the  only  contract  which  there  is  aay* 

after  maturity.     Osbom  v.  McCowen,  thing  In  the  case  tending  to  establish, 

25  III.  101.  Ib  a  contract  to  make  up  the  amount 

Intuit  Mot  to  Fay  at  Hatniltr.— An  of  interest  which,  at  the  time  of  the 


^aovGoOt^lc 


Hpolattou  CaBMnlac  InUnM.       USUR  Y.  Intmrt  n  InUrwt. 

7.  Iat«t«ft  in  Gold. — It  is  held  that  where  a  note  stipulates  for 
interest  "  in  gold  or  its  equivalent,"  payment  of  a  sum  in  legal- 
tender  notes  equal  to  the  agreed  interest  in  gold  is  not  usurious.* 

8.  Intereit  oo  Intereit. — The  decisions  upon  the  question  whether 
stipulations  for  compound  interest,  or  interest  upon  interest,  are 
usurious  where  the  rate  reserved  is  the  highest  allowed  by  the 
statute,  are  not  harmonious.  It  was  formerly  held,  and  is  still  the 
rule,  in  some  states,  that  agreements  made  at  the  time  of  the 
principal  contract  to  the  effect  that  as  installments  of  interest 
mature  they  shall  become  a  part  of  the  debt,  and  thereafter  draw 
interest — in  other  words,  agreements  for  compounding  interest  at 
the  highest  rate — enable  the  creditor  to  get  more  than  legal  inter- 
est for  the  forbearance  of  the  principal  debt,  and  are  usurious.* 

execution  of  the  note,  had  accrued  on  S.  Cox  v.  Brookehire,  ;6  N.  CBr.314; 

certain  prior  indebtednesB  of  defendant,  McFaddon    v.    Fortier,    10    111.    ^09; 

at  the  stipulated   rate  of    twelve    per  Drurj   v.    Wolfe,   134   III.   394;   Firat 

cent.,  to  such  an  amount  as  would  have  Nat.  Bank  v.  Davli,  108  111.  633;  8u- 

accrued   thereon  at  aome  rate  higher  jetle  v.  Wilson,  13  Ottaoa  514;  Kins- 

than  twelve  per  cent.  A  contract  to  pay  brough   v.  Lukins,  70  Ind.  373;  Ward 

interest  is  a  contract  to  pay  a  compen-  v.   Brandon,    i    Heisk.   (Tenn.)    490  ; 

sation  for  the   future  use   of  monej.  Mathews  v.  Toogood,  33  Neb.  (36 ;  8 

The  contract  in  this  case  was  a  contract  Am.  St.  Rep.  131;  Curtis  v.  Valiton,  3 

to  pa/  a  compensation  for  the  past  use  Mont,  153. 

of  money,  and  therefore  not  a  contract  To  constitute  usury  in  the  taking  of 

to  pay  interest.  In  any  proper  or  legal  interest  on  interest,  it  is  not  necessary 

sense,   or  within   the  meaning  of  the  to   show   that  the  agreement  therefor 

It  follows   that  the   contract  was    made    in    advance.     Leonard    v. 


was  not  invalid  under  the  statute,  as  Patton,  106  III.  99. 

stipulating   for   interest   in  excess  of        In  Peddicord  v.  Connard,  81;  111.  102, 

twelve  per  cent     But  the  evidence  in  it  was  held  usury  to  compound  interest 

this  case  tending  to  show  that  the  con-  every  ality  days  on  overdrafts. 

tract  was  of  the  character  ascribed  to         In  North   Carelina,  it  is  considered 

It,  and  that  it  was  without  considera-  that   the  usury   act  forbids  compound 

tion,   the   want  of   consideration   fur-  interest.     Cox    v.   Brookshire,    76    N. 

nished  a  good  defense  to  the  note  in  Car,  314. 

suit  as  against  the  payee."     Daniels  v.        Bnls  In  Oom«do. — On  a  loan  of  (ijo, 

Wilson,  21  Minn.  5,^0.  a  note  of  (177  was  given,  at  three  per 

Three  months  alter  notes  bearing  cent,  interest  per  month  after  maturity, 
ten  per  cent,  interest  had  matured,  the  The  fi7  wag  the  amount  of  Interest  at 
debtor  signed  an  agreement  that,  in  that  rate  from  the  date  of  the  note  to 
consideration  of  an  eitension  of  two  its  maturity.  The  supreme  court  of 
years  from  their  maturity,  he  would  Colorado  held  that,  as  to  the  latter 
pay  twelve  per  cent,  per  annum  (the  amount,  the  note  was  usurious  and  void, 
highest  legal  rate)  upon  the  notes,  from  notwithstanding  the  statute  (.Colorado 
th«  dale  of  maturity  until  paid.  The  Gen.  Stat.  4  ijcS)  allows  parties  to  con- 
defense  of  usury  being  set  up,  the  su-  tract  for  any  rate  of  interest.  The 
premc  court  of  Texas  held  that  this  ground  of  the  decision  is  that  the  agree- 
was  In  effect  an  agreement  to  pay  ment  was  in  effect  to  pay  compound  in- 
twenty-four  per  cent,  for  a  period  of  terest,  and  the  Colorado  rule  is,  that 
less  than  two  years,  inasmuch  as  the  such  agreements,  made  in  advance,  are 
debtor  had  already  received  the  benefit  unlawful.  In  delivering  the  opinion  of 
of  the  three  months' forbearance,  witii-  the  court.  Helm,  C,  J.,  said:  "A  dis- 
out  any  additional  consideration,  and  position  undoubtedly  appears  in  some 
was  accordingly  usurious,  but  that  the  of  the  modem  decisions  and  text-booka 
original  promise  to  pay  ten  per  cent,  to  reject  the  doctrine  that  compound 
was  not  affected  or  impaired.  Krause  interest  contracted  for  in  advance  is 
V,  Pope,  78  Tex.  47S.  per   te    unlawful.      But,   the  question 

I.  Isett  V,  Caldwell,  loi  Pa.  St.  33.  being  Uare  decUit  in  this  state,  and 
997 
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aupnlktiou  OoBMnlng  Intenrt.        USURY.  IntarMt  on  IstctNt 

A  more  common  form  of  agreement  is  to  pay  the  reserved  rate 
of  interest  at  stated  intervals,  with  a  further  stipulation  that  if 
such  interest  be  not  paid  when  due,  it  shall  itself  draw  interest 
thereafter.  The  more  reasonable  doctrine  is  that  such  stipula- 
tions are  not  usurious,  being  merely  intended  as  compensation  to 
th^  creditor  for  being  deprived  of  the  use  of  his  interest.*  But 
in  a  number  of  states  the  courts  have  drawn  a  distinction  between 
agreements  of  this  character  made  prior  to  default  in  payment  of 
interest,  and  similar  agreements  made  after  such  default ;  and 
they  hold  that  only  in  the  latter  case  can  agreements  for  interest 
on  interest  be  lawfully  made.* 

tbere  being  much  to  commend  the  doc-  the  loan  the  lender  could  lawfully  make 

trine.  It  will  not  now  be  disturbed.  Wc  e  new  loan  to  the  borrower  of  the  vari- 

do  not  intimate  that  the  arrangement  que  installments  of  intereBt  as  the  Game 

would  have  been  illegal  had  the  prom-  were  paid  in.     Wh^  should  il  not  be 

iu  of  appellant  to  pay  compound  inter-  equHllj  lawful  for  the  parties  to  agree 

est  been  made  ailer,  initead  of  before,  in  advance,  the  one  to  borrow,  and  the 

the  Interest  to  be  compounded  accrued."  other  to  lend,  these  inatallmentg  of  in- 

Hochmark  v.  Richler.  it  Colo.  263.  teresl  from  time  to  time,  at  the  same 

The  earlier  decisions  of  the  supreme  rates .' 

court  of  Colorado,  yihich   were  relied  1.  Scott  r.  Saftold. 37  Ga.3S4;  Merck 

upon  as  establishing  the  rule  for  that  ti.  American  Freehold,  etc.,  Co.,  79  Ga. 

state,  are  the  following:  Denver  Brick,  213;  Guin  v.  New  England,  etc^  Secu- 

etc.,   Co.  V.   McAllister,  6  Colo.  261;  rity  Co.,  92  Ala.  135;  Hager  r.  Blake. 

Fillmore   v.   Relthman,    6  Colo.    lai ;  16    Neb.   tj;   Taylor   v.   Hiestand,  46 

Beckwith  !>.  Beckwith,  II  Colo.  568.  Ohio   St.  345;Dickson  r.Surginer,3 

In  ^ixoejo^o,  it  was  heldatanearly  Brev.    (S.    Car.)    417;    Tread.   ConsL 

day  that  an  agreement  to  pay  interest  (8,  Car.)  501  ;  Brown  v.  Brent,  i  Hen. 

on  inlereEt,if  not  paid  when  due,  would  &  M.  (Va.)4. 

not   be   enforced,   the   decision   being  A  note  due  one  year  from  date,  with 

based  on  State  w.  Jackson,  i  Johns.  Ch.  interest  at  eight  per  cent,  "from  ma- 

(N.   Y.)    13;    Mason   v.   Callender,   a  turity  until  paid,"  provided  that  "if  the 

Minn.  301;  Talcoltf.  Marston,  3  Minn,  interest  be  not  paid  when  due,  to  be- 

.  138.  come  as  principal  and  bear  the  same 

InDyarr.  Slingerland,  34  Minn.  367,  rate  of  interest."    The  court  held  that 

Gilfillan,  C.  J.,  said,  "If   the  question  this   clause  did   not   render  the    note 

might  be  considered  op«n  in  this  state,  usurious,   because   no   time   was  fixed 

we  could    see  no    satisfactory   reason,  when  the  interest  would   become   due, 

based  either  on  principle  or  public  pol-  and  hence  the  provision  was  nugatory. 

icy,  why  it  might  not  be  allowed,"  but  Hoskins  v.  Cole,  34  III.  App.  541. 

the  court  felt  bound  to  follow  the  rule  The  fact  that  interest  on  a  trust  deed 

established  by  the  earlier  cases.  is  to   be  paid   by  coupon   notes  seml- 

Oomponm)  Intanat  Hot  Uaary. — Not-  annually,  and  that  such  coupons  bear 

withstHoding  the  respectable  array  of  interest  at  twelve   per  cent,  after  ms- 

authoritiesagainst  the  validity  of  agree-  turity,   does    not    constitute  usury  in 

ments  for  compounding  interest,  Il  is  Texas.     Martin  v.  Land  MorU.  Bank 

difficult  to   find   any  good   reason  for  [Ten.  Civ.  App,  1894),  33  S.  W.  Rep. 

calling  it  usury.     Suppose  the  transac-  1033. 

tlon  Is  in  the  iorm  of  a  loan  of  t<  ,000  >■  Oliver  v.  Decatur,  4  Cranch  (U. 

for  five  years,  atlen  per  cent,  interest,  8.)  461;  Camp  v.  Bates,  11  Conn.  487; 

payable  annually.     It  is  obvious  that  at  McGovern  v.  Union  Mut.  L.  Ins.  Co., 

the  end  of  the  first  year  the  borrower  109  111.  151;  Gilmore  *.  Blssell,  134  III. 

will    owe   an    additional   fioo-     If  he  488',  Telford  v.   Garrells,   31  III.  App. 

desires   the   use  of  that  fioo  during  441;  affirmed   13a   Dl.   550;  Wallis  v. 

the   next  year,  the    lender   may   law-  iJehman,  36  Ark.  569;  Turner  f.  Miller, 

fully   lend   it  lo    him   the  instant   he  6  Ark.  463  ;  MagruderTi.  State  Bank.  18 

Cays  it,  and  take  interest  on  the  new  Ark.9;GriderTi.  Driver,46Ark.50;Ilale 

jan  at  the  highest  rate.     Each  succes-  *.  Hale,  l  Coldw.  (Tcnn.)  333;  78  Am. 

si ve  year  during  the  whole  period  of  Dec.  490;  Sinclair  i>.  Peebles,  5  Coldw- 
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Put  of  ?nnhaM  Prlo*. 


B.IntarHt  u  Put  of  PurcluaB  Prioe. — Where  property  is  sold 
at  a  cash  price,  it  is  usury  to  stipulate  for  more  than  legal  interest 
on  deferred  payments.* 

(Tenn.)  584;  Woods  v.  Rankin,  i  Heisk, 
(Tenn.)46;  Ledoux  v.  Goza,  4  I>a.  Ann. 
160;  Keane  v.  Braaden,  12  Ls.  Ann.  20: 
Fobes  f.  Cantfield,  3  Ohio  18;  Mine 


T.P«ri»  Eich.  Bank,  53Tei.559;  Bar- 
DOurt. Tompkins,  31  W.Va.4io;''     ' 

o.  McCuIloughiaoW. 


3;  Craig 


Itor.  Out  of  the  new  loan,  the  cred- 
itor retained  not  onlj  the  amount  of 
interest  due  on  the  previous  loans,  but 
in  addition  thereto  Interest  on  the  over- 
due interest  coupons,  both  parties  in 
good  faith  believing  that  these  coupons 


bla  Co.  V.  King,  13  Fla.  4^1  ;  PInckaid 
V.  Ponder.  6  Ga.  253;  Mosherii.  Chapin, 
la  Wis.  4,s3 ;  Howland  -o.  Mart,  30  Wis. 

g5  ;  Austin  v.  Bacon,  38  Wis.  416  ; 
ise  V.  Fish,  58  Wis.  56;  Keiser  v. 
Decker,  39  Neb.  91;  Tvlee  v.  Yates,  3 
Barb.  (N.  Y.)  J2»  ;  Stewart  n  Petree, 
55  N.  Y.  611  ;  Goodrich  v.  Clute  (Su- 
preme Ct.),  3  N.  Y.  Supp.  101;  Fiti- 
bugli  V.  McPherson,  3  Gill  (Md.)  40S  ; 
Quinby  V.  Cook,  to  Allen  (Moss.)  33; 
Wilcox  V.  Howland,  23  Pick.(MaBs0i67. 
AXTMiiM&t  AlUr  Due. — In  Austin  v. 
Bacon,  18  Wis.  416,  Cole,  J.,  said: 
"  That  compound  interest,  or  interest 
upon  interest,  was  included  In  this  note 
and  mortgage,  does  not  admit  ol  doubt, 
but  I  am  satisfied  from  the  evidence 
that  this  was  done  by  the  agreement  of 
the  respective  parties,  debtor  and 
creditor,  and  without  anj  corrupt  in- 
tent to  violate  the  law  upon  the  Gubject 
oif  usury.  It  was  nothing  more  than  a 
contract  for  the  payment  of  interest 
upon  interest  previouelj'  due  and  paj- 
■ble  according  to  the  note  and  niort' 
gage  given  June  15th,  1S53.  Such  con- 
tracts   have    been    sustained    bj    this 

In  Stansburj  v.  Stanabury,  24  W. 
Va.  517,  It  was  held  usurious  to  stipu- 
late for  interest  on  interest  already 
due,  as  a  condition  of  granting  further 
forbearance. 

Where  the  amount  of  a  renewal  note 
Is  ascertained  by  taking  the  amount  of 
the  principal  and  Interest  at  the  maxi- 
mum rate  due  on  the  former  note,  and 
adding  thereto  compound  interest  com- 
puted on  the  former  note  for  a  part  of 
the  time,  the  new  note  is  usurious,  or 
at  least  without  consideration,  as,  to  the 
excess  of  interest  thus  computed. 
Simpson  v.  Evans,  44  Minn.  419. 

—  -  -In  the  recent  case  of  U. 
138  U. 
1  below, 

16  ft^.  Rep.  7»7,  the  debtor  applied  to 
bis  creditor  for  a  loan,  to  be  used  in 
part  in  paying  past  due  interest  on  pre- 
vioos  loans  made  to  him  by  the  cred- 


the  coupons  did  not  bear  interest. 
Upon  this  staM  of  facts,  tbe  Supreme 
Court  of  the  Untied  Stairs  held  that, 
although  the  amount  thus  retained 
was  greater  Chan  the  maximum  rate 
allowed  by  the  statute  upon  the  original 
loans,  yet  as  the  parties  had  not  in- 
tended to  contract  for  such  excessive 
rate,  but  had  arrived  at  it  by  mistake, 

1.  Irvin  V.  Mathews,  75  Ga.  739; 
Mitchell  V.  Griffith,  33  Mo.  515, 

Usnrlcnu  DerlCM. —  A,  the  owner  of  a 
slave,  asked  $1,000  for  him,  which  B, 
was  willing  to  give,  but  could  not  pay 
cash.  A  was  willing  to  allow  time, 
provided  the  price  was  increased  by 
ten  per  cent,  per  annum  until  payment. 
After  discussing  the  best  method  of 
avoiding  usury,  A  told  B  to  name  the 
time  he  wanted,  and  A  would  then 
name  his  price.  B  said  three  years, 
whereupon  A  said  he  liiust  have  (300 
more.  A  bill  of  sale  was  then  drawn, 
eipresging  the  price  as  ti>ooo  and  B 
gave  A  his  note  for  $1,300  payable  in 
three  years,  but  "to  be  paid  at  such 
time  as  I  please,  and  to  deduct  ten  per 
cent,  per  annum  ofl  of  the  amount 
paid  at  each  payment."  It  was  held  to 
be  usury-  Thompson  v,  Nesbit,  1  Rich, 
(S.Car.)  73. 

The  defendant  bought  certain  mill- 
ing machinery  of  the  plaintiff,  and 
gave  a  mortgage  for  $10,000,  payable 
in  live  years  with  interest.  As  part  of 
the  same  transaction,  the  parties  made 
an  agreement  that  until  the  payment 
in  full  of  the  mortgage  debt,  the  de- 
fendant should  pay  the  plaintitf  Gve 
cents  per  barrel  lor  every  barrel  of 
flour  manufactured  in  the  defendant's 
mill,  not  to  be  less  than  30,000  barrels 
or  $1,500  per  year.  Also  that  the  in- 
terest on  the  mortgage  should  be  re- 
garded as  included  in  the  five  cents 
per  barrel.  It  was  also  agreed  "that 
upon  the  payment  In  cash  of  the  said 
sum  of  $10,000  at  any  time  wltbln  the 
five  years,  the  payment  ol  five  cents 
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But  if  the  parties  act  in  good  faith,  and  without  design  to  evade 
the  statute,  they  may  lawfully  agree  that  the  price  on  credit  shall 
be  a  certain  sum  designated  as  principal  and  a  further  sum  desig- 
nated as  interest,  though  the  latter  exceeds  the  legal  rate  on  the 

former  for  the  period  of  credit.  In  other  words,  they  may  agree 
that  both  sums  shall  constitute  the  purchase  price  payable  at  the 
time  fixed.* 

per  barrel  shall  cease  and  determine."  as  part  of  the  purchase  price.     Bass  v. 

It  was   contended  by  the  plaintiff  that  Patterson,    68   Miss.  310;  34  Am.  St 

the  payment  of  five  cents  per  barrel  Rep.  379. 

was  a  part  of  the  purchase  price,  but  The  vendor  of  land  asked  )io,ooo 
the  supreme  court  held  that  it  was  cash,  but,  the  vendee  being  unable  to 
merely  a  device  for  usury,  Gordon,  J.,  pay  cash,  it  was  agreed  that  a  deed  and 
sayins :  "  If,  then,  these  five  cents  per  a  bond  and  mortgage  for  (13.000,  pay- 
barrel  were  to  continue  to  be  paid  as  able  at  a  future  date  with  interest, 
}ong  as  the  principal  debt  remained  un-  should  beeiecuted,  to  be  held  by  Ihe 
paid  and  no  longer,  and  if  the  payment  vendor  until  he  could  dispose  of  the 
thereof  was  to  cease  eo  instantt  the  bond  and  mortgage  for  f  10,000,  when 
debt  was  extinguished,  what  was  it,  if  he  would  deliver  the  deed.  This  ar- 
not  a  compensation  for  the  use  of  rangement  was  carried  out,  the  seller 
money  7  If  this  was  a  part  of  the  iana  delivering  the  deed  upon  receiving 
^E^e  price  of  the  machinery,  howdoes  it  (10,000  for  the  sale  of  the  securities, 
come  that  its  payment  depended  upon  It  was  held  that  the  bond  and  mortgage 
the  continuance  of  the  principal  debt,  were  not  usurious.  Brooks  v.  Avery, 
and  was  to  cease  just  as  soon  as  that  debt  4  N.  Y.  335. 

was  extinguished  i     It  is  too  plain  for  In  Long  v.  Israel.  9  Leigh  (Va.}  556, 

discussion  that  this  was  a  device,  and  a  A  agreed  that  B  might  buy  C's  land  as 

clumsy  one  at  that,  to  evade  the  Stat-  cheap  as  he  could,  and  that  he  would 

ute  of  Usury."    Hartranfti^.  Uhlinger,  give  B  (900  for  it.  B  bought  the  land  for 

115  Pa,  St,  270.  (750,  and  itwasconveyeddirectiy  to  A, 

i.  Beete  v.  Bidgood,  7  B.  &  C.  453  ;  who  gave  B  his  note  for  Ihe  (900.  It 
14  E.  C,  L.  80;  Cutler  v.  Wright,  32  was  held  that  the  note  was  not  usurious. 
N.Y.  473;  Graeme  !>.  Adams,  23  Gratt.  In  Jones  i;.  Hubbard,  6  Call  (Va.) 
(Vs.)  335;  14  Am.  Rep.  130;  Kraker  311,  A  had  agreed  to  buy  B'a  land, 
V.  Shields,  ao  Gratt,  (Va.)  377;  Sue-  which  was  about  to  be  sold  under  a 
ceSiiioQ  of  Latchford,  43  La.  Ann.  trust  deed,  at  the  amount  of  the  cred- 
139;  Hansbrough  v.  Peck,  5  Wall.  (U.  itor's  claim,  and  to  sell  it  again  to  B 
5.)  507;  Hogg  V.  RufTner,  i  Black  (U.  at  a  price  to  be  subsequently  agreed 
S.)  1 15  ;  Jackson  v.  Kirby,  37  Vt.  44S;  upon,  which  sum,  though  never  actu- 
Tousey  v.  Robinson,  1  Mete.  (Ky-)  ally  agreed  upon,  was  understood  by 
663;  Gruell  V.  Smalley,  i  Duv.  [Kv.)  the  parties  to  be  such  en  amount  as 
358;  Borura  v.  Fouts,  15  Ind.  50  ;  Gar-  would  reimburse  A  for  the  monev  paid 
rity  V.  Cripp,  4  Bait.  (Tenn.)  86;  out,  the  sacrifices  he  might  have  to 
Brown  f.  Gardner,  4  Lea  (Tenn.)  145  ;  malie  to  obtain  it,  and  liberally  corn- 
Ford  V.  Hancock,  36  Ark.  348;  Ber-  pensate  him  for  all  his  trouble  in  the 
ry  V.  Walker.  9  B.  Mon.  (Ky.)  464;  premises.  The  court  held  that  the 
Aksin  V.  Lebus  (Ky.  1887),  4  S.  W.  transaction  was  entirely  free  from 
Rep.  305,  usury. 

An  agreement  on  the  purchase  of  In  Matlock  v,  Cobb,  63  Miss.  43,  it 
land,  to  pKv  ([,500  cash,  and  (500  more  was  held  that  the  fact  that  the  creditor 
with  ([00."  for  interest  on  it,"  at  the  in  a  trust  deed  purchased  the  prop- 
purchaser's  death,  is  not  usurious.  The  erty  at  a  sale  under  the  deed,  and  sub- 
(100  is  a  part  of  ihe  purchase  price,  be-  sequently  conveyed  it  to  the  debtor-tor 
ing  so  intended  by  the  parties.  Par-  a  consideration  equal  to  the  original 
kerT'.Coburn,  10  Allen  (Mass.)  8j.  '" 

It  Is  not  usury  to  agree,  upon  the  sale 

□r  goods  at  a  certain  price,  that  if  pay-  usunuun. 

ment  be  not  made  in  thirty  days,  Stteen  In   Reger  v.  O'Neal,  33  W.  Va.  IJ9, 

per  cent,  additional  shall  be   included  Brannon,  J.,  said:  "Usury  is  interest 
lOCM) 
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X7IIL  Oefbioutxd  Ovsbbkot  akb  Fubim. — Where  a  loan  is 
made  in  bank  notes,  stocks,  or  other  funds  which  are  at  the  time 
substantially  depreciated  in  market  value,  upon  a  contract  to  re- 
pay the  full  par  value  of  such  funds,  and  the  difference  between 
the  actual  and  par'values,  or  such  difference  added  to  the  interest 
reserved,  exceeds  lawful  interest  for  the  period  of  the  loan,  the 
courts  are  inclined  to  regard  the  transaction  as  a  cover  for  usury.* 
But  usury  cannot  be  predicated  as  a  matter  of  law  from  the  mere 
inequality  between  currency  loaned  or  exchanged  and  that  agreed 
tobc  repaid  for  it.  The  intention  is  a  question  of  fact,  to  be  deter- 
mined from  all  the  circumstances.*  Where  the  depreciation  is  but 
slight,  and  the  funds  loaned  commonly  pass  current  in  business 
transactions,  agreements  to  repay  their  par  value  in  current  money 


exceeding  the  lawful  rate  for  the  loan 
or  forbearance  of  money,  and  does  not 
exist  where  such  interest  U  essentia!!/ 
*tid  honestly  a  part  of  the  considera- 
tion in  the'  purchase  of  land,  even 
though  it  be  called  for  in  the  form  of  a 
percentage  on  a  principal  sum,  and  be 
called  '  interest,'  and  be  in  eTcess  of 
the  lawful  rate;  the  interest,  in  such 
case,  of  an  honest  purchase,  where  it  is 
not  a  mere  cover  for  what  is  In  fact  a 
loan,  being  as  much  a  part  cf  the  pur- 
chase price  as  that  part  appearing  as 
the  principal." 

1.  Pratt  r.  Adams,  7  Paige  (N.  Y.) 
615;  Se;rmour  v.  Strong,  4  Hill  (N. 
Y.)  IS?;  Warfield  v.  Boswell,  1  Dana. 
[¥.y.)'in;  Collins  v.  Secreh,  7  T.  B, 
Mon.  (Ky.)  335;  Bumham  v.  Gentrjis, 
7  T.    B.  Mon.   (Kv.)    354;    Brown   - 


In  determining  the  question  of  uaurjr. 
It  matters  not  what  use  the  borrower 
Intends  to  make  of  the  depreciated 
funds  received.  Archer  v.  Putnam,  11 
Smed.  &  M.  (Miss.)  a86.  As  that  he 
professed  his  ability  to  use  them  at  par 
in  paving  debts.  Ehringhaus  v.  Ford, 
3  Ired.  (N.  Car.)  533. 

I.  Hamilton  v.  Moore,  7  Humph. 
tTenn.)  35 ;  Talbot  v.  Warfield,  3  J.  J. 
Marsh.  (Ky.)  83  ;  Stevenson  v.  Unke- 
fer,  14  III.  103. 

An  HEreement  lo  pay,  at  the  end  of 
■,  (90  in  state  notea,  worth  at 
of  the  contract  only  fifty  per 
cent.,  in  consideration  of  a  loan  of 
(37.50  in  specie,  was  held  not  a  usuri- 
ous transaction,  the  value  of  the  notes 
being 


one  yea 
the  time 


_    __  ,        ._         _   ig  uncer- 
)    354;    Brown  f.     tain.     Wilson  t/.  Kilburn,  i  J.  J.  Marsh. 
Nevitt,  37  Miss,  foi;  Turney  v.  Slate     (Ky.)  4^. 


Bank,  5  Humph.  (Tenn.)  407. 

Thus,  a  note  payable  in  apccie, 
drawn  for  the  nominal  value  of  a  loan 
made  in  l>ank  notes,  which  were  depre- 
ciated neariy  one  half,  is  usurious. 
Fleming  v.  Thomas,  4  J.  J.  Mareh. 
(Ky.)  A 

So  of  a  loan  of  Tennesiee  banknotes, 
which  same  were  at  twenly-five  per 
cent,  discount,  to  be  repaid  at  their 
nominal  value  in  specie.  Weather- 
head  V.  Boyers,  7  Yerg.  (Tenn.)  Sl.S- 

So  of  an  agreement,  upon  discount- 
ing a  note,  lo  pay  the  borrower  the  pro- 
ceeds in  bank  notes  at  their  nominal 
value,  which  were  in  fact  worth  only 
fifty-four  per  cent.  Bank  of  United 
States  V.  Owens,i-Pet.  (U.  S.)  537. 

It  Is  not  usury,  however,  for  a  bank     were   ti 
toeiveitsown  bills,  at  their  nominal     full    at 
making  a  loan,  though  such     usuriout 


bills  a 

bank    having   suspended    s 

menta.  Haurj'  v.  Ingraham,  3 


n  Daak  v.  Snapp,  i  Coldw. 
(Tenn.)  iSo,  depreciated  state  bonds  of 
the  nominal  value  of  (1,350,  were  trans- 
ferred to  the  plaintiff  under  an  agree- 
ment to  pay  "  interest  on  said  bonds  at 
the  rate  of  sii  per  cent.,  in  balf-vearly 
payments,  from  this  date.  And  I 
moreover  promise  to  pay,  on  or  before 
April  5th,  1845,  to  the  said  Snapp  or 
order,  the  (2,250  in  Georgia  state 
bonds,  or  their  ecjuivalent  in  other 
money."  On  a  bill  brought  to  have 
the  contract  declared  usiirious,  the 
plaintiff  having  appealed  from  a  decree 
against  him  below,  the  supreme  court, 
by  Caruthers,  J.,  said  ;  "  It  would  not 
necessarily  follow,  if  the  bonds  were 
sold  for  tlieir  nominal  value,  where  they 
h  depreciated,  to  be  paid  In 
given  time,  that  It  would  be 
That  would  depend  c 


of  the    intention 
lecie   pay-     whether 
J  Mist.  171.    usurious  intei 
1001 


ind  purpose  of  the  parties, 
ince  to  get 
The  stocks. 
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are  not  usurious  in  the  absence  of  evidence  that  usury  was  in- 
tended.* If  the  borrower  has  the  bona  fide  privilege  of  paying 
the  loan  in  the  same  kind  of  funds,  at  their  par  value,  the  trans- 
action cannot  be  said  to  be  usurious,  no  matter  what  the  extent 
of  the  depreciation.*  And  where  the  agreement  is  to  repay  in 
depreciated  funds,  it  is  not  usury  to  exact  the  nominal  amount 
and  interest,  though  their  value  is  greater  at  the  time  of  payment 
than  at  the  date  of  the  agreement*  So  where  a  loan  of  coin  is  to 
be  repaid  in  kind,  a  stipulation  that  if  paid  in  paper  money  then 
at  the  rate  of  one  dollar  and  a  half  in  such  currency  for  every 
dollar  in  coin,  is  not  prima  facie  usurious.* 

Of  course,  if  the  transaction  is  a  bona  fide  sale  of  property,  and 
not  a  loan,  it  is  not  rendered  usurious  by  the  fact  that  payment 
is  made  in  depreciated  funds.' 

or  even  depreciated  bank  notes,  might  Domiaal  amount.  The  aesipiee*  had 
be  worth  to  the  purchaser  or  borrower  no  intention  of  making  a  usurious  loan, 
more  than  thej  would  then  sell  for;  or  and  acted  in  entire  good  faith.  It  was 
even  the  lender  might  prefer  to  keep  held  that  the  transaction  was  valid, 
them,  for  the  chances  of  improvement  Sizer  v.  Miller,  i  Hill  (N.  Y.)  ijj, 
in  value,  rather  than  to  part  with  them  A  loan,  at  par,  of  the  bills  of  a  bank 
at  les9  than  the  amount  for  which  they  which  had  stopped  specie  payments, 
calledon  their  face.  Upon  thewhole,  we  but  which  was  not  shown  to  tie  in  sol- 
think  the  decree  is  right,  and  affirm  it."  vent  or   embarrassed,  and  whose  bills 

Upon  a  loan  of  (6.500,  it  was  stipu-  were  not  shown  lo  be  held  below  par 
lated  that  (5,000  of  the  amount  should  in  the  market,  made  to  a  borrower  not 
be  accepted  hy  the  borrower  in  bills  of  shown  to  be  in  necessitous  circun- 
a  bank  which  had  suspended  specie  stances,  wag  held  free  from  usury. 
payments  some  time  before,  and  whose  Stuart  v.  Mechanics,  etc..  Bank,  19 
bills  were  commonly  refused  by  busJ-  Johns.  (N.  Y.)  496. 
nessmen.  A  large  quantity  of  these  bills  In  Codd  i>.  Rathbone,  19  N.  Y.  3;, 
were  at  that  time  held  by  the  lender  as  the  defendant  drew  checks,  payable  in 
security  against  the  bank,  and  the  len-  foreign  bank  bills  which  were  currently 
der  entertained  a  hope  that  the  bank  received  by  thedrawee  and  other  bank* 
would  re-establish  its  credit,  but  It  soon  at  a  discount,  but  which  circulated  at 
after  proved  to  be  Insolvent.  It  was  par  among  merchants,  and  the  checks 
held  that  the  burden  was  upon  the  bor-  were  thus  paid  by  the  drawee.  In  an 
rower  to  prove  that  the  lender  knew  of  action  on  a  note  given  for  Ibe  amount 
the  Insolvency  at  the  time  of  the  loan,  of  the  checks,  it  was  held  that  the  trans- 
Stuart  V.  Mechanics,  etc..  Bank,  19  action  was  not  usurious,  in  the  absence 
Johns.  (N.  Y.)  508.  of  a  prior  agreement  that  the   checks 

1.  Slosson  V.   Duff,   1  Barb.  (N.  V,)  should  be  drawn  payable  in  such  bills. 

43a;  Lowry  n.  Chautauqua  Co,  Bank,  3,  Cston    v.    Shaw,    i    Har.    &  G. 

Clarke  Ch.  (N.  Y.)  67;  Hayward  v.  Le  (Md.)  [3. 

Baron,  +  Fla.  404.  For  a  loan  of  (80  in  specie,  the  bor- 

A  loan  at  the  highest  rate  of  interest,  rower  promised  to  pay  "  (88  in  current 

made  in  bills  taken  by  the  borrower  at  bills,  such  as  pass  at  A  between  man 

par,  but   which    were  in  fact  one  per  and  man."     Usury  having  been  set  up 

cent,  below   par  and  unbankable,   yet  as  a  defense,  it  was  held  proper  forChe 

currently  circulating  at  par  among  m-  plaintiff  to  show  that  the  kind  of  bill* 

dividuals,   is  not  necessarily  usurious,  referred   to  were,  at  the  time   of  the 

The  intent  is  a  question  of  fact  for  the  loan,  depreciated  ten   per  cent,  below 

ery.     Robbinsi>.  Dillaye,4  Abb.  App.  par.     Phelps  rr.  Riley,  3  Conn.  366. 

ec.  {N.  Y,)  7,.  B.  Helm  v.  Jesse,  5  J-  J.  Marsh.  (Ky.) 

Acreditor  of  an  insolvent  estate  bor-  428;  Turpin  f .  Turpin,  7  J.  J.  Marsh, 

rowed  a  sum  made  up  in  part  of  cash,  (Ky.)  33. 

but    principallj-   of   promissory    notes  *.  Finley   v.   McCormick,  6   Heisk. 

somewhat  below  par  in  market  value,  (Tenn.)  393. 

and  gave  the  assignees  his  note  for  the  B.  Stockwell  v.  Holmes,  33  N.  Y.  53- 
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ZIX.  AexvT'B  CoKHiBUon;  Bovm — 1.  Borromr't  Agent — Pay- 
ment or  agreement  for  payment  by  the  borrower  of  commissions 
for  services  in  procuring  the  loan,  rendered  by  a  third  person  act- 
ing bona  fide  as  the  agent  or  broker  for  the  borrower,  and  of  which 
commissions  the  lender  receives  no  part,  directly  or  indirectly, 
can  never  render  the  loan  usurious,  for  the  plain  reason  that  the 
lender  is  no  party  to  the  transaction,*  The  fact  that  the  lender 
is  cognizant  of  the  agreement  between  the  borrower  and  his  own 
^ent  does  not  affect  the  rule,  so  long  as  the  commissions  are 
solely  for  the  latter's  benefit ;  *  nor  does  the  fact  that  the  borrower's 

1,  Baldwin  v.Doying.  114N.  Y.  453;  It  is  not  «  usurious  loan  for  a  guar- 

Hetfield  I/,  Newlon.a  Sandt.   Ci>,  (N.  dlan  to  take  a  bonm  Tor  bi«  own  bene- 

Y.)  564;  Barretto  v.  Snowden,  5  Wend,  fit,  on  lending  his  ward's  money  to  one 

(N.Y,)  <8i ',Coxi'.  MassachusettsMut.  wlio  lias  knowledge  of  the  ownenh<p. 

L.  (ns,  Co.,  113  III,  382  ;  Haldeman  f.  Fellows  w,  Longyor,  gi  N.  Y.  334. 

HassachusettsMut.  L.  Ins.Co.,  iMlll.  But  It  is  held  that  a  usurious  bonus 

39o;Teirordi',  GarrellB,3i  III.  App.441;  taken  by  an  executor  for  his  ownbene- 

affiri»td  In  133  III.  ^jo;  Fay  -e.  Love-  fit  in  lending  the  estate's  funds,  must 

joy.  30  Wis.  407;  Phito  v.  Bulterfield,  3  be  deducted   from  the  face  of  the  note. 

Neb.  156;  Davis  v.   Sloman,  17   Neb,  Landis  f.  Saiton,  89  Mo.  375. 

877  ;  Guin  o.  New    England,  etc.,   Se-  DonUaBrokerMt*.— Oneoltheearliest 

eurity  Co,  91  Ala.  135  ;  May  v.   Flint  cases  holding  that  the  paymentof  com- 

(Ark.  1S91),  16  S.  W.  Rep-  57.;;  Weems  miBsions  by  the  borrower  to  a  broker 

f.  Jones,  8663.760;  Equitable  Mortg.  for  obtaining  a  loan  does   not  render 

Co.  V.  Craft,  j8  Fed.  Rep.  613.  the  loan  usurious,  Is  Dagnell  v.  Wigley. 

Where  the  lender  neither  takes  nor  11  East  35.     The  facts  were    that  the 

contracts  to  take  usury,  be  Is  not  af-  defendants,  for  the  purpose  of  obtaining 

lected  by  a  contract  between  the  bor-  mone,v,  accepted  a  bill  of  exchange, and 

rower  and  a  loan  broker  to  pay   the  gave  it  to  one  Rimmer  to  negotiate, 

latter  out  of  the  loan  for  his  services,  under  an  agreement  to  pay  him  double 

the  lender  having  no  interest  in  the  the  usual  brokerage.  Rimmer  deducted 

broker's   business  or  its  proceeds,  the  amount  of  his  brokerage  from  the 

Weems  v.  American  Mortg.   Co.,  86  proceeds  of  sale  of  the  bill,  and,  as  it 

Ga.  760.  came  due  the  defendants  accepted  an- 

In  Richards  -c.  Purdy  (Iowa,  1S94},  other  bill  for  the  purpose  of  raisine 
58  N.  W,  Rep.  886.  it  was  held  that  a  funds  to  pay  the  first,  which  latter  bill 
loan  was  not  rendered  usurious  by  the  Rimmer  also  negotiated  for  them,  re- 
borrower  giving  a  note  to  the  lender's  ceiving  therefor  dou  ble  brokerage, 
agent,  who  was  also  the  borrower's  This  arrangement  was  resorted  to  sev- 
agent,  as  a  commission  (or  securing  eral  times.  In  an  action  bj' the  holders 
the  loan,  although  it  was  made  payable  of  the  last  bill  against  the  acceptors, 
to  the  lender  as  a  matter  of  conven-  the  payment  of  exorbitant  brokerage  to 
ience,  to  have  it  secured  by  the  mort-  Rimmer  was  relied  on  as  vitiating  the 
gages,  if  the  lender  did  not  authorize  bill;  but  the  defense  was  overruled  by 
Uie  charge  for  commissions  or  know  Lonj  Ellenborough,  C,  ].,  who  said; 
of  it.  "  It   does    not   appear    that   Rimmer's 

A  procured  B  to  borrow  money  for  name  was  on  the  biU  at  all,  nor  was  he 

him,  and  agreed  to  pay  three  per  cent,  to  advance   the   money.     It  does   not 

per  month  therefor.     B  obtained  the  therefore  strike  me  as  a  security  given 

money  from  a  third  person  at  legal  in-  for  a  usurious  consideration,  but  Rim- 

terest,  and  the  latter  took  a  note  from  mer  was  to  receive  an  exorbitant  bro- 

A   for  the   amount;    but   B    received  kerage  for  his  trouble  in  getting  the 

from  A  the  three  per  cent,  per  month  bill  discounted."    To  the  same  effect 

for  his  own  use.     It  was  held  that  A's  see  Salarte  v.  Melville,  7  B.  &  C.  427. 

note  for  the  amount  so  loaned  was  not  3.  Crane  t>.  Hubbel,  7  Paige  (N.  Y.) 

usurious.     Coster  V.  Dilworth,  8  Cow.  413;    Merck    v.   American    Freehold, 

(N.  Y.)  399.    To  the  same  efi'ect,  see  etc.,   Co.,   79   Ga.   313;    Ottillie   -o. 

also   BarrEtto   t.  Snowden,   5   Wend.  Waechter,  33  Wis.  35$. 

(N.  Y.)  i8t.  In   the   alisence   of  collusion,  com- 
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agent  shares  his  commissions  with  the  lender's  agent.'  But  if,  by 
previous  agreement  or  tacit  understanding,  the  commissions  are 
shared  between  the  borrower's  agent  and  the  lender  himself,  the 
taking  of  the  commissions  thereby  becomes  the  act  of  the  lender, 
and  must  be  regarded  as  additional  interest.* 

2.  Lender's  A^nt.— The  general  rule  is  now  well  settled  that 
commissions  paid  or  agreed  to  be  paid  by  the  borrower  to  an  agent 
of  the  lender  for  his  services  in  procuring  or  advising  the  loan,  and 
which,  if  added  to  the  stipulated  interest,  would  exceed  the  stat- 
utory limit,  do  not  render  the  contract  of  the  loan  usurious,  pro- 
vided  that  such  commissions  are  not  in  any  manner  shared  by  the 
lender,  and  are  not  exorbitant  or  unreasonable  in  amount ;  or,  if 
excessive,  that  they  were  exacted  by  the  agent  without  the  lend- 
er's knowledge  or  consent.*     So  the  lender  may,  without  incur- 

mlssions  paid  by  the  lender,  out  or  the  327  ;  Bliven  v.  Ljdecker,  55  Hun  (N, 
loan,  to  third  pergong  at  the  borrowers'     V.)  171;  Sniflin  v.  Koechling.^cN- Y. 


request,  and  not  tor  the  btnelit  of  the  Super,  Ct.   61 ; 

lender  or  hiB  agents,  do  not  make  the  Inst.,    16   N.   J. 

loan  UBurioua.     Kihlhob  v.  Wolf,  103  Young,  18  N.  J. 

111.  363.  Blarcom,  39  K. 


lender  or  hiB  agents,  do  not  make  the     Inst.,    16   N.   J-   Eq.  537;  Manning 
„..,..,  ,.,.,.___     .._  „  ..    ,   ^      ;S;  Gra         ^' 

454; 

S.  Collamer  O.Goodrich,  30  Vt.  638;     Osborn,  41  N.J.  Eq.921  Lane  t>.  Wash- 


loan  UBurioua.     Kihlhob  v.  Wolf,  103     Young,  18  N.  J.  Eq.  568;  Gray  v. 
Blarcom,  39  N.  J.  Eq,   454;  Whi 
1.  Dickey  f.  Brown,  ,s6  Iowa  416.  Dwyer,  31    N.   J.  Eq.  40;   Nichols 


McBrwim  v.  Scottish  Mortg.,  etc.,  In-  ington  L.  Ins.  Co.,  46  N.  J,  Eq.  316; 

Test.  Co.,  153  U.S.  318.  Banter   o.   Buck,    10  Vt.   548;  Cox   c. 

An  allowance  to  a  mortgagee  of  four  Massachusetts  Mut.  L.  Ins.  Co..  1 13  111. 

percent.  In  addition  tothe  legal  rateol  38:;  .Brown    v.   Scottish- American 

interest  is  usurious,  although  such  al-  Mortgage  Co.,  110  III. 335;  BoyUton  v. 

lowance  is  called  a  "  banker's  comrais-  Bain,  cjo  III.  183 ;   Payne  v.  Newcotnb, 

slon."     Bowdoin    v.    Hammond  (Md.  loo  111.  611;  39  Am.  Rep,69;  Balllnger 

1894),  aS  Atl,  Rep,  769.  v.  Bourland,  87  111.  .513  ;  19  Am.  Rep. 

Oratnlty.— In  Eslava  V.  Crampton,  6[  69;  Callender  o,  Roberts,  17  III.  App. 

Ala.  507,  it  was  held  that  the  fact   that  539:  Telford  v.  Garrells,  131   111.  550, 

the  loan  broker,  as   a   mere   gratuity,  affirming  31    111.   App.  441;  Stein  v. 

shared  his  commissions  with  the  lender,  Swensen,  44  Minn.  318;   Davis  v.  Slo- 

did  not  Infect  the  loan  with  usury,  man,  17   Neb.  877 ;  Smith   v.  Wolf,  55 

a,  Eddv  V.  Badger,  8   Biss.  (U.  S.)  Iowa  555;   Wvllis  r.  Ault,  46  Iowa  46; 

»38-,  Conover  v.  Van   Mater,  18  N.  J,  Ammerman   v.   Ross,    84  Iowa  359; 

£1.481;  Condit  I..  Baldwin,  21  N,   Y.  BoardmanTy.Tflylor,66  Ga.638;  Merck 

J19;  78   Am.    Dec.   137,    affirming  ii,  i^.  American  Freehold,  etc., Co.,  79  Ga. 

Barb.  (N.  Y.)  181 ;  Austin  i>,  Harring-  313 ;   Pass  v.  New.    England    Security 

ton,  28  Vt.  130;  Brigham  II.  Myers,  51  Co..  66  Miss.  365;  Balrd  p.  Milwood. 

Iowa  397;  Mackey  V.  Winkler,  35  Minn.  51  Ark.   548;  Vahlberg   v.    Keaton,  51 

513;  Williams  V.  Bryan,  03   Tex.  593;  Ark.  534. 

New   England,    etc..   Security   Co.    v.  To  sustain  a  p!ea  of  usury   paid  to 

Towncs  {Miss.  1887).  I  So.  Rep.  J42.  the   plaintiff's   agent   who   negotiated 

Knawlvdn  of  Lender  Eitentlal. — The  the  loan,  the  defendant  mutt  prove,  not 

following  cases  hold  that  to  charge  the  only  that  the  agent  retained  money  in 

lender   with   the   agent's   exactions,  it  excess  of  lawful  interest,  but  that  such 

must  be  shown  that  he  had  previously  act  was   either  authorized,  known,  or 

authorized  them,  or  made  the  loan  with  ratified  bv  the  plaintiff'.    Greenfield  v. 

knowledge  of  the  facts.     Fishery.  Por-  Monagha'n  (Iowa,  1891),  5a  N.  W.  Rep. 

ter.  13  Fed.  Rep.  16a;  Call  r.  Palmer,  igit 

116  U.S.  98;  Palmer  r.  Call,  a  McCrary  Where  the  agent's  charge  for  serr- 

(U.  S.)   jaa;  Estevez  v.  Purdy,  66  N.  ices  is   manifestly  an  excuse  to  cover 

Y.  446  ;   Van  Wyck   ».  Watters,  81  N.  the   taking  of  a   ugurious   t>onus,  it  Is 

Y.  351 ;  Phillips  u.  Mackellar,  92  N.  Y.  immaterial  whether  the  lender  shared 

34;  Moore  ti.  Bogart,  19  Hun  (N,  Y.)  in  it  or  not,  if  he  knowingly  allowed 
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its  payment  to  be  a  conditioii  of  the  ized  his  agent  to  loan  ■nonej'  for  hirn 

loan,  or  assieted  in  it6  exaction  at  the  at  illegal  interest,  It  will  l*e  presumed 

time  of  the  loan.     Pfenning  u.Scholer,  that   no    such   authority   was  given. 

4,1  N.  ].  Eq.  15 ;  Borcherling's  Ex'r  v.  And,  under  euch  state  of  facts,  a  note 

Trefz,  40  N.  J.  Eq.  50a;  Demareit  v.  payable  to  the  principal  for  the  amount 

Vandenberg,  41   N.  J.  Eq.  63;  Bennett  loaned  and  an  additional  gum  charged 

V.  Hadsell,  33  N.  I.   Eq.   174;  Meeker  bv  the  agent  as  his  commission  from 

V.  Disse,  if,  N.  J.  Eq.  3iS.  the   borrower,   is  not  usurious   in  the 

In  Condit   V.  Baldwin,  31    Barb.  [N.  hands  of  the  principal.     Ammerman  V. 

Y.)  181  ;  affirmed  by  the  court  of  ap-  Ross   (Iowa,   i8g2),  51   N.  W.  Rep.  6; 

peaU   in   1\    N.   Y.   219,  the   supreme  Gokey  i'.  Knapp,  44  Iowa  33. 

court,  bv  Johnson,  J.,  said:    "Courts  The   rule  applies,  even  though   the 

ought  and  will  look  with  jealous  scru-  agent   and  principal  are  husband  and 

tiny   upon  all   such   practices   by   the  wife.     Brigham  f.  Myers,  51  Iowa  397, 

agents   of   lenders,  and    see    that   the  But  where  the  agent  conducts  him- 

statute  is  not  violated,  and  its  provi-  self  in  the  negotiations  as  the  real  cred- 

sions  evaded    under    the   cover  of  an  itorand  takes  unlawful  interest,  and  the 

agency.     But  they  should  be  equally  debtor,  being  unable  to  read,  supposes 

careful   to  protect  the  honest  and  in-  that  the  note  given  by  him  for  the  loan 

nocent    lender     from    the   secret   and  is  pa v able  to  the  agent  personally,  but 

onauthoriied  agfeemenls  between  such  it  is  in  fact  payable  to  another,  the  al- 

agent  and  the  borrower."    The  court  leged  principal,  the  latter  is  bound  bjr 

In  this  case  refused  to  hold  that  the  the  acts  of  the  agent.  Click  v.  Bnuner, 

lender  had  ratified  the  act  of  his  agent  78  Iowa  568, 

by  bringing  an  action  to  enforce  the  Qnaition  lOr  Jtirr. — Where  the  lend- 

securitj',  the  evidence  showing  that  the  er's   agent  charged  tlie  borrower,  for 

lender  had  no  knowledge  of  the  fact  whom  he  had  rendered  services  in  pro- 

that  his  agent  had  taken  commissions  curing  the  loan,  the  sum  of  |i,7oo  for 

from  the  borrower.     This  case  was /o^  a  loan  of   $8,000,  with  the  knowledge 

lovied  in  North  v.  Sergeant,  33  Barb,  of  the  lender,  it  was  held  a  question 

<N.  Y.)  350  ;  Fellows  v.   Com'rs,  etc.,  for  the  jury,  whether  the  charge  was  a 

36  Barb.  £N.  Y.)  655;  Bell  v.  Dwv,  33  reasonable  one  and  authorized   by  the 

N.   Y.  165.     In  the  case  last  cited  the  borrower,  or  a  merecoverforusuryon 

court  of  appeals  recognized  the  author-  the  part  of  the  lender.     New  England, 

!ty  of  Condit  v.  Baldwin,  and  followed  etc.,  Security  Co.  v.  Gay,  33  Fed.  Rep. 

it  on  the  ground  oiitare  decisis,  though  6j6. 

■everal  members  of  the  court  expressed  HUdlamen.— Where  a  contract  for  a 

themselves  strongly  in  disapproval  of  loan  and  the  acceptance  of  the  seen-  . 

the  reasoning  by  which  Chat  decision  rity  were   made  bv  the  owner  of  the 

was  reached.  money  in  person,  who  paid  over  the  full 

The  lender  is  not  chargeable  with  his  amount   of  the  loan  to  a  middleman 

agent's  unauthorized  act  in  taking  com-  engaged  in  procuring  it,  the  facta  that 

missions,  notwithstanding  the  borrower  without  his   knowledge  the  note  and 

supposed   the   agent  was  the   lender,  mortgage  were  taken  in   the  name  of 

Lee  f.  Chadscy,  3  Abb.  App.  Dec.  (N.  one  of  the  middlemen,  and  excessive 

Y.)  43.  commissions  were  deducted  by   them 

An  exaction  by  the  agent  of  the  lend-  from  the  amount  paid  over,  and  shared 

er,  without  his  knowledge  or  consent,  among  them,   do  not  infect   the   loan 

of  a  sum  of  money  from  the  borrower,  with  usury.     Hughes  v.   Griswold,  8> 

tinder  a  false  pretense  that  a  part  of  it  Ga.   379;   Riley    t.  Olin,  82   Ga.  313. 

was  a  bonus  for  the  lender,  does  not  These  two  cases  also  hold  that  the  fact 

taint  the  debt  or  security  given  for  the  that  the  middlemen,  in  pursuance  of  a 

exact  amount  loaned.  Estevex  xi.  Purdy,  known   custom   in   their  business,  but 

66  N.  V.  446.  without  eipresB  contract  with  any  of 

In  Alger  v.  Gardner,  54  N,  Y,  360,  it  the  parties,  rendered   services  benefi- 

WHS  held  that  a  loan  was  void  for  usury,  cial  to  the  lender   in  attending  to  the 

because  the  lender's  agent,  for  his  own  payment   of  taxes  on    the  mortgaged 

benefit  and  without  the  knowledge  or  property,  and  collecting  and  remitting 

consent  of  his  principal,  agreed  with  installments   of  interest  on   the   loan, 

the  borrower  for  the  payment  of  Illegal  but  the  value  of  which  services  was  not 

interest,  and  appropriated  the  excess.  shown,  does  not  mark  the  loan  as  usu- 

In  Iowa,  it  is  held  that,  in  the  absence  rlous. 

of  evidence  that  the  principal  author-  Lender'a  Atsntt. — B  applied  to  a  firm 
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ring  the  consequences  of  usury,  consent  to  the  borrower's  paying 
the  lender's  agent  a  fair  and  reasonable  compensation  for  services 
actually  rendered  by  the  agent  to  the  borrower  in  connection  with 
the  loan,*  It  does  not  follow,  however,  that  because  the  lender 
is  not  chargeable  with  usury  when  his  agent  has  made  an  agree- 
ment for  his  own  benefit  to  receive  an  excessive  bonus  or  commis- 
sion from  the  borrower,  such  agreement  can  be  enforced.  On  the 
contrary,  it  can  be  defeated  by  a  plea  of  usury.*  But  a  note  given 
to  an  agent  for  his  services  in  connection  with  the  loan  is  pre- 
sumptively  valid  when  not  shown  to  be  excessive  in  amount." 
It  may  also  be  stated  as  settled  doctrine,  that  if  the  lender's 

of  attomejs  for  a  loan  of  f  1,000,  agree-  carried   out  in  making  B'e  loan.    The 

ing  to  pay  them  twenty   per  cent,  for  loan   company  denied  any  connection 

acting  as   iiis    agents  in  procuring  it.  with   the   attorneys  or  with  O,  bul  it 

After  having  the  title  examined  at  B's  was  shown    that,    in    several  cases 

expense,    the  attorneys  forwarded  the  of  loans  previously  made  in  a  similar 

application,  the  title  papers,  their  con-  way  through  the  bank,  the  defense  of 

tract    with   B  for   commission,   and   a  usury   bad   been   interposed,  and  that 

certificateby  them  as  to  B'«  financial  re-  the  company  were  fully  aware  of  the 

sponsibility,  to  one  O  at  Memphis,  who  facts.     It  was   held  that  the  bank,  O, 

forwarded  all  the  papers  to  a  bank  in  and  (he  local  attorneys,  were  all  agents 

New  York.    The  bank  took  the  papers  of  the  loan  company,  and  that  the  de- 

to   a  loan   company  in   that  city,  and  fense  of  usury  could  be  set  up  againet 

solicited  the  loan.     This,  the  loan  com-  it.     Banks  I'.'Flint,  54  Ark.  40. 
pany    agreed  to   make,  and  the  bank        I.  Hopkins   i>.   Baker,  3   Patt  &  H. 

caused  interest- bearing  notes  for  1 1,000  (Va.)  110. 

and  a  mortgage  to  be  prepared,  which,  A  loan  and  trust  company  procured 
together  with  itscheckforfi,ooo,itfor-  a  loan  of  $15,000  (or  the  defendant 
warded  to  O.  O  kept  the  check,  and  from  a  third  party,  the  payment  of 
sent  to  B's  attorneys  his  own  check  for  which  it  guaranteed,  and  the  proceeda 
$800  with  the  notes  and  mortgage.  The  of  w^hich  It  used,  by  previous  agreement, 
attorneys  got  B  lo  execute  these  and  in  paying  the  defendant's  debts.  The 
.  gave  him  the  check.  They  recorded  loan  was  for  five  j'ears,  at  six  per  cent., 
the  mortgage,  had  the  abstract  of  the  and  the  company,  bj'  the  terras  of  the 
title  completed,  and  forwarded  the  agreement,  charged  the  defendant 
papers  to  O,  who  in  turn  forwarded  #1,500  aB"brokerage,"covcrIngItsserv- 
them  to  the  bank  in  New  York  whode-  ices  In  disbursing  the  money  and  guar- 
livered  them  to  the  loan  company  and  anteeing  the  loan.  The  lender  was  a 
received  ti,ooo.  During  a  period  of  stockholder  and  director  of  the  corn- 
eleven  years  previous  to  this  transac-  pany.  It  was  held  that  these  facts  did 
tion,  the  loan  company  had  made  about  not  show  that  the  charge  of  $1,500  was 
thirteen  thousand  loans,  of  which  all  a  mere  device  to  evade  usury.  Keagy 
but  about  five  hundred  bad  been  negoti-  v.  Prout,  85  Va.  390. 
ated  through  this  bank.  Members  of  Parol  STldenM,— It  can  always  be 
the  bank  were  also  stockholders  and  shown  by  parol  that  the  sum  nominally 
directors  of  the  company.  The  notes  paid  by  the  borrower  to  an  agent  as 
In  this  caee,  as  In  all  the  others,  were  commission  for  making  the  loan,  wis 
made  payable  at  the  bank,  and  collec-  actually  a  part  of  the  consideration  for 
tioas  were  made  through  it.  O  was  the  loan,  and  a  device  to  conceal  usuri- 
employed  by  the  bank  to  make  loans,  ous  intent.  Stein  v.  Swensen,  44  Minn, 
under  an  agreement  that  out  of  a  com-  218. 

mission  of  twenty  per  cent,  to  be  ei-         Also  that  a  sum  specified  in  writing 

acted   from  borrowers,  O  was  to   pay  as  the  price  of  goods  sold  in  connection 

the   local   attorney  or  agent  two   per  with  a  loan,  actually  included  a  usuri- 

cent,,  defray  the  expenses  of  his  office,  ous  commission,  Lewis  v.  Wllloughby, 

retain  five  hundred  dollars  per  month  43  Minn,  307. 

for  his  services,  and  remit  the  balance         1.  Cheney  i'.  Woodruff,  6  Neb,   151. 
to  the  bank.     This   arrangement   was         S,  Thomas  i>.  Miller,  39Minn.  339, 


^aovGoOt^lc 


AfftttCi  COBunluioiu  t  Bmiu.  tjSuR  /\  Ltndnr*!  Acmt- 

agent,  with  the  knowledge  and  approval  of  his  principal,  exacts  a 
bonusor  commission  from  the  borrower,  though  (or  theagent's 
sole  benefit,  which,  together  with  the  interest  reserved,  amounts  to 
more  than  the  legal  rate,  the  lender  is  chargeable  with  usury.  In 
other  words,  the  borrower  must  not  be  required  to  pay  the  agent 
for  services  beneficial  to  the  lender.*  It  is  not  necessary  that  the 
lender  be  actually  a  party  to  the  taking  of  the  usury  ;  it  is  suffi- 
cient that  he  makes  the  loan  with  knowledge  of  the  agent's  act,* 
The  decided  tendency  of  the  courts  is  to  charge  the  lender  as  a 
party  to  the  usury,  where  he  has  placed  his  money  with  an  agent 
under  an  agreement  that  the  agent  is  to  secure  for  him  the  best 
possible  rate  of  interest,  and  look  to  the  borrower  for  his  own 
compensation."  If  the  agency  is  general,  embracing  the  business 
of  making,  managing,  and  collecting  loans  for  the  principal,  and 
with  large  discretionary  powers,  an  authority  to  make  loans  by 
exacting  excessive  commissions  from  the  borrower  may  be  pre- 
sumed.*   And  it  has  been   held  that  the  exaction  of  usurious 

1.  Meagoe  v.  SlmmonB,  I   Moody  Si  posed  that  theagent  was  to  receivesome 

M.   Ill;  Banks  tp,  Flint,  54  Ark. -40;  compengallon    from  the  borrower  for 

Atnmondson  v.  Rvan,  iii  111.  506.  his  trouble  in  effecting  the  loan,  is  not 

%.  Borcherling  ii.  Trefz.  40  N.  J.  Eq.  of  itself  sufficient  to  charge  the  lender 

J03 ;  Meers  v.  Stevens,  106  111.  549.  with  knowledge  of  and  assent  to  an  ei- 

S.  Thompson  v.Ingrain,^!  Ark.  546,  action,  by  the  agent,  of  a  sum  from  the 

OMieial  AtittiorltT  to  kgvoX. — An  borrower  in  the  nature  ofueury,  Still- 
agreement  by  a  broker  with  a  lender,  man  v.  Northrup,  109  N.  Y.  4J3. 
to  procure  applications  for  loans,  on  4.  Rogers  v.  Buckingham,  33  Conn, 
condition  that  be  will  look  to  the  bor-  Si  ;  Sherwood  v.  Roundtree,  33  Fed. 
rowers  exclusively  for  his  compensa-  Rep.  113;  Kemmltt  -a.  Adamson,  44 
tion,   together   with   the  fact  that   the  Minn.  i3i. 

broker  thereafter  styles  himself  as  th«  To  charge  the  lender  with  notice  of 

lender's   agent  In   correspondence    re-  usury  in  a  loan  made  by  his  agent,  evt- 


latlng  to  loans,constituteB  him  the  lend-  dence  is  admissible  to  prove  the  gen - 
er's  agent,  and  commissions  exacted  eral  manner  in  which  the  agent  con- 
by  him  must  be  regarded  as  exacted  by  ducted  the  lender'^  businest,  that  he 
the  lender.  Fowler  v.  Equitable  Trust  used  a  certain  kind  of  blanks,  made 
Co.,  141  U.  S.  384 ;  Payne  v.  Newcomb,  loans  only  on  one  month's  credit,  and 
100  III. 611;  39Am.Rep.69.  extensions  for  but  one  month  at  a  time. 

Where  a   person  appoints  an  agent  and  that  he  charged  commissions  of  a 

with  general  power  to  lend  money,  un-  percentage  on  the  amount  of  each  loan 

der  an  agreement  that  the  agent  is  not  and  extension.     Stein   v.   Sweneen,  46 

to  make  any  cbaige  against  the  princi-  Minn.  360.     In  this  case  the  court,  by 

pal,  but  to  "make  what  he  could  out  of  Gilfillan,   C.  J.,  said:  "The  authority 

It,"  and  the   agent  exacts  from  a  bor-  being  general  to  conduct  the  businesft 

rower  an  excessive  and   unreasonable  without  any  restrictions  upon  the  agent 

commission  for   making  the  loan,  the  in   the   manner   of  conducting  it,  the 

transaction  is.  as  against  the   principal,  principal  would  be  presumed  to  know 

tainted  with  usury.     Avery  v.  Creigh,  the  agent's  general  mode  of  carrying  It 

35  Minn.  456.  on.  Iftheagentconducted  Itusuriousty, 

In   the   earlier   case  of   Achcson  v.  the   principal   would   be   presumed  to 

Chase,  a8   Minn.  211,  the  same  court  know   it,  and,  if  he  permitted   It,  he 

held  that  where  the  agent   is  restricted  would  be  responsible  lo  the  same  ex- 

by  the  lender   to   exacting  ''a  reason-  tent  as  If  he  authorized  it  in  advance. 

able  commission  "  from  borrowers,  the  If  the  general  manner  of  doing  it  was 

lender  is  not  chargeable  with  anything  by  the  use  of  particular  blanks,  by  mak- 

taken  by  the  agent  in  excess   of  such  ing  loans  and  extensions  for  only  one 

compensation.  month  at  a  time,  charging  upon  each 

The  mere  fact  that  the  lender  sup-  loan  and  extension.  In  addition  to  the 
1007 
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interest  by  the  agent  raises  the  presumption  that  the  lender  was 
aware  of  it.*  The  exorbitance  of  a  chaise  by  the  lender's  agent 
for  commissions  is  evidence  tending  to  prove  that  the  charge  was 
intended  for  the  benefit  of  the  lender,  and  a  device  to  cover 
usury.*  The  fact  that  the  borrower  expressly  designates  the  per- 
son receiving  the  commission  as  his  own  agent  is  of  no  conse- 
quence, if  in  reality  the  agent  represented  the  lender.' ' 

Of  course,  any  commission  or  bonus  beyond  legal  interest,  taken 
either  directly  or  indirectly  by  the  lender  for  his  own  profit,  in 
consideration  of  the  use  of  the  money,  renders  the  loan  usurious.* 
And  to  sustain  a  charge  by  the  lender  for  "commissions,"  in  ad- 
dition to  lawful  interest,  it  must  be  shown  to  be  based  on  some 
actual  service  rendered,  some  trouble  encountered,  or  some  risk 
assumed  by  the  lender,  apart  from  what  is  involved  ordinarily  in 

full  legal  rate  of  interest,  a  percentage  in  all  cases  where  a   person   emptoyt 

on  the  loan,  he  would  be  presumed  to  another  as  his  agent  to  loan  mone^  for 

know  it.     Certainly,  if  the  business  was  him,  and  places  Che  fund  in  the  hands 

conducted   in   that    manner,   wllh   his  of  .the  ageni    for  such    purpose,   the 

knowledge,   It   would    have   the   same  principal  Is  bound  bj  the  acts  of  his 

force   as   evidence    upon   a   particular  agent,  and  if  the  agent  charges  the  bor- 

transaction  in  issue  that  bis  personal  rower    of    such   mooej   unlawful    In- 

conduct  of  the  business  in  that  manner  terest,   or  even  demands  and  receive! 

would  have."  from  the   borrower  a  bonus   for  such 

In  Lewis  v.  Willoughbv.  43  Minn,  loan,  and  appropriates  it  to  his  own  fn- 
307,  Mitchell,  J.,  in  holdmg  the  prin-  dividual  use,  either  with  or  without 
cipal  liable  for  the  act  of  his  general  the  knowledge  of  his  principal,  the 
agent  in  exacting  a  usurious  bonus,  the  principal  is  affected  bv  the  act  of  his 
amount  of  which  wat  included  in  the  agent.  Quoted  with  approval  and 
securities,  said  :  "The  presumpUon  in  followed  in  Cheney  v.  White,  5  Neb, 
such  a  case  ought  to  be  that  what  the  261 ;  35  Am.  Rep.  487. 
agent  assumed  to  do  for  his  principal  9.  Stein  v.  Swensen,  44  Minn.  3t8. 
was  done  by  his  authority  ;  and,  if  any  In  the  federal  courts  it  is  held  diat 
facts  exist  which  would  relieve  him  If  the  commissions  are  unreasonably 
from  responsibility  for  the  unlawful  large,  it  is  the  duty  of  the  court  to  de- 
exactions  of  his  agent,  he  ought  to  clare  the  transaction  usurious  as  a 
prove  them."  matter  of  law,  without  submitting  the 

Where  a  note  was  made  for  the  pay-  question  to  the  jury.    See  Sherwood  v, 

ment  of  teventeen   dollars,    with    in-  RoundCree,  33  Fed.  Rep.  113. 
terest  at  the  highest  legal  rate,  but  was        8.  Sherwood  u,  Roundtree,  33  Fed. 

in  fact  given  for  a  loan  of  lifteen  dollars  Rep.  1 13. 

only,  theextra  two  dollarsbeing  agreed        4.  Andrews    v.   Poe,    30    Md,  48;; 

upon  as  additional  interest,  the  note  was  North   v.  Sergeant,  33  Barb.  (N.  Y.) 

held  usurious  and  void.     Also  that  It  350;  Cummins  w.  Wire,  6  N.  J,  Eq.  73; 

was  immaterial  that  the  loan  was  made,  Lockwood  11,  Mitchell,  7  Ohio  St.  3S7 ; 

not  by  the  payee  in  person,  but   by  an  70  Am.  Dec.  78  ;  Hewitt  v.  Dement,  57 

agent  who  held  in  his  hands  money  be-  III,  500. 

longing    to    the    latter,   with    general        PTMansa of Asancr. — Whereaperson, 

authority  to  make  loans.     Kemmitt  v.  pretending  to  act  as  agent,  made  a  loan, 

Ademaon,  44  Minn.  izi.  taking  the   note  and  mortgage  in  his 

1.  Cheney  v.  Eberhardt,  8  Neb.  413.  own   name,   and  deducted  twenty-five 

See   also  New  England,  etc.,  Security  dollars   beyond   lawful  interest  as  his 

Co.  V.  Hendrickson,  13  Neb.  574;  New  commission,  and  sHerward  Iransferred 

England,  etc..  Security  Co.  i>,  Harris,  Che  securities  to  his  principal,  but  at 

13  Neb,  5.i;i.  foreclosure   sale  bought   the  property 

In  Philo  V.  ButterJield,  3  Neb,  356,  for  himself,  the  court  held,  on  a  plea  of 
the  court  said  :  "  It  is  a  settled  rule  of  usury.  Chat  he  was  the  real  party  in  in- 
law, which  will  not  be  questioned,  that  terest,  and   that  the  so-called   commit- 
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the  advance  of  money.*  In  cases  where  the  fact  of  agency  is  con- 
cealed from  the  borrower,  who  deals  with  the  agent  supposing  him 
to  be  the  lender,  and  pays  him  a  bonus  beyond  legal  interest,  the 
rule  is  that  he  may  plead  usury  when  sued  on  the  contract  by  the 
actual  principal.^ 

S.  Katifloatlon  of  Ag«iit'i  Act. — Where  the  contract  between  the 
lender's  agent  and  the  borrower  was  made  without  the  lender's 
authority  or  knowledge,  an  action  by  him  to  collect  the  debt  or 
enforce  the  security  does  not  constitute  a  ratification,  so  as  to 
charge  him  with  usury,  even  though  he  had  knowledge  of  the 
transaction  before  bringing  suit,' 

4.  Bonus  Added  to  latereit. — It  frequently  occurs  that  in  addition 
to  the  interest  stipulated  for,  the  parties  have  by  agreement  paid 
and  received,  or  included  in  the  note  to  be  paid  to  the  lender  or 
his  agent,  a  sum  intended  as  a  bonus  or  commission.  The  rule 
adopted  by  the  courts  in  such  cases  is,  that  if  the  amount  of  the 
bonus,  added  to  the  interest  reserved,  does  not  exceed  the  max- 
imum rate  that  might  lawfully  have  been  agreed  upon  for  the 
entire  period  of  the  loan,  the  transaction  is  not  usurious.  It  is 
otherwise  if  the  amount  is  greater  than  such  rate.* 

gion  rendered  the  loan  usuriouB.     San-  that  he  thereby  received  notice  of  the 

ford   V.  Kane,  133  111.  199;  23  Am.  St.  agency,  and  that  the  error  in  the  In- 

Rep.  6oi.  ^truction  was  not  prejudicial. 

1.  Fanning  v.  Dunham,  5  Johns.  Ch,  S,  Estevez  v.  Purd/,  66  N.   Y.  446; 

(N.  Y.)  iiajgAm.  Dec.  383;  Harmon  Fellowi  v.  Longyor,  91   N.   Y.    334; 

V.    Lehman,   85   Ala.    379;    Stark    v.  Jordan  v.  Humphrey,  31  Minn.  495. 

Sperry,  6    Lea  (Tenn.)  411;   40  Am.  *.  Oyster  r.  Longnecker,  i6  Pa.  St. 

Rep.  47.  169;   Mills    V.  Johnson,  33    Tex.  308. 

Exacting  a  commlaaion  upon  the  ex-  And  see  Meaker  v.  Fiero,  77  Hun  (N. 

change  of  notes,  not  exceeding  legal  in-  Y.)  65. 

tercet    upon   the    notes    of   the   party  Thus,  where  upon  a   loan  of  $1,100 

charging  It,  is  not  usury.     Dey  -a.  Dun-  for  live  years  at  the  rate  of  six  per  cent. 

ham,  3  Johns.  Ch.  (N.  Y.)  18a.  per  annum,  payable  semi-annually,  the 

An   agreement  for  reasonable  com-  borrower  agreed  to  pay  the  agent  t^oo 

mission  to  an  agent  for  his  services  in  I0  procure  the  loan,  and  that  sum  was 

accepting  and   paying  bills  with  funds  included  in  the  mortgage,  it  was  held 

furnished  by  his  principal,  la  not  on  its  that  bb  the  bonus  and  Interest  together 

face  usurious.     Suydam  v.   Barlle,   lo  did  not  exceed   the  highest  legal  rate 

Paige  (N.  Y.}  94.  of  ten  per  cent,  per  annum  for  the  five 

S.   Erickson  ».  Betl,  53  lowa  627 ;  36  years,  there  was  no  usury.     Upton  v. 

Am.   Rep.  346;    Wilkes  if.  Coffield,  3  O'Donahue    (Neb.   1891),   49   N.  W. 

Hawks  IN.  Car.)  28.  Rep.  367. 

In  the  recent  case  of  Trimble  v.  But  a  loan  to  a  corporation  is  usuri- 

Thoreon,  So  Iowa   246,  an  instruction  ous  where.  In  addition  to  the  legal  rate 

that   if  an   agent   "ostensibly   loans  of  interest,  the  lender  exacts  from  the 

money  for  hlmselE,  but  really  for  an-  corporation   a    transfer    of   corporate 

other,  and  exacts  a  commission  In  ex-  stock  having  a  cash  value  at  the  time ; 

ceas  of  the  legal  rate  for  his  own  bene-  and  the  stock  is  properly   treated  as  a 

fit,    without    the    knowledge  of  such  payment  ^ro^an/o  on  the  debt,  although 

other,  it  would  not   necessarily   make  it  mav  have  become  practically  worth- 

the   loan   usurious,   even   though   the  less  since  the  loan  was  made.     Holiday 

borrower  believed   the  agent  was  the  v.  Lowry  Banking  Co.   (Ga.  1894),  19 

principal."  waa   held   erroneous ;    but,  S.  E.  Rep.  38. 

as  the  evidence  showed  that  the  note  The  reservation,  by  the  agent  of  the 

which  the  borrower  signed  named  the  holder  of  a   promissory  note  held  by 

real  principal  as  payee,  It  was  decided  the  former  for  collection,  of  |lo,  as  a 
»7  C.  of  L.— 64                            1009 
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6.  Contracts  With  Commiuion  Herohutti. — Agreements  entered 
into  between  owners  of  produce  and  commission  merchants,  by 
which  the  latter  are  to  make  advances  upon  the  credit  of  consign- 
ments, and  receive  interest  on  the  amounts  advanced,  and  also 
commissions  for  their  services  in  selling,  are  not  usurious  if  made 
in  good  faith,  and  without  design  to  conceal  unlawful  interest 
under  the  guise  of  commissions.* 

A  common  feature  of  such  agreements  is  that  if  the  principal 
fails  to  consign  the  quantity  of  goods  agreed  upon,  he  shall  pay 
to  the  commission  men,  in  addition  to  interest  on  the  advances, 
certain  sums  either  as  liquidated  damages,  or  as  commissions. 
The  courts  held  that  such  provisions  do  not  necessarily  stamp  the 
transaction  as  a  cover  for  usury,  but  that  the  question  of  inten- 

bonui  for  forbearing  present  pajnient  legal  effect  to  cover  a  luurloui  loan. 
of  a  balance  due  on  the  note,  renders  a  Contracts  to  paj-  the  usual  cummts- 
note  given  for  the  lialance  usuriout,  slons  to  a  commiialon  merchant  for 
Anderson  v.  Vallerj  (Neb.  1894),  jS  making  advances  of  money  and  sales 
N,  W.  Rep,  191.  of  products  consigned,  are  of  this  char- 
On  a  loan  of  fi,ooo  for  five  jeats  at  acter,  and,  though  often  liable  to  sus- 
elght  per  cent,  the  lender  as  a  bonus  picion,  are  not  necessarilj  usurious, 
took  notes  from  the  borrower  for  ^350,  The  onus  of  proving  tliem  such  is  cast 
with  interest  after  maturity,  payable  on  the  party  seeking  to  impeach  their 
within  a  year.  In  ascertaining  wheth-  legality,  and  this  he  can  do  only  by 
er  more  than  ten  per  cent — the  highest  showing  the  guilty  Intent  to  evade  tbe 
legal  rate — had  been  exacted  for  the  laws  against  usury."  And  see  Monis- 
loan,  the  court  refused  to  compute  in-  seyv.Broomal  (Neb.  1894),  56  N.  W. 
tereal  on  the  bonus  notes  for  the  period  Rep.  383. 

of  the  loan.  Tcpoel  u.  Saunders  Co,  A  commission  merchant  agreed  to 
Nat.  Bank,  34  Neb.  Si  j.  receive  produce  from  a  country  dealer. 
Where  ten  per  cent,  per  annum  is  and  accept  his  drafts,  the  produce  to  be 
lawful,  the  exaction  of  a  commission  of  delivered  before  the  drafts  became  pay- 
$315  upon  a  loan  of  (4,500  at  nine  per  able.  He  reserved  and  charged  a 
cent,  for  five  years  is  not  usurious,  commission  of  two  and  a  half  per  cent. 
Brown  Ti.  Scottish- American  Mortgage  on  all  advances  made  by  him  beyond 
Co.,  no  111.  135.  To  the  same  effect,  the  amount  of  produce  or  funds  of  the 
see  Fowler  v.  Equitable  Trust  Co.,  141  dealer  In  his  hands  at  the  time,  and 
U.  S.  3&*.  also  legal  interest  upon  all  items  of 
For  the  purpose  of  determining  the  account  in  his  favor  after  matu- 
whether  the  loan  is  usurious,  the  bonus  rity.  It  was  held,  that  the  commitaioni 
is  to  be  deducted  as  of  the  date  when  were  not  necessarily  usurious.  Trot- 
It  is  payable,  and  if  payable  at  the  time  ter  v.  Curtis,  19  Johns.  (N.  Y.)  160;  10 
of  the  loan,  it  is  to  be  deducted  as  of  Am.  Dec.  311. 

that  date  from  the  principal,  and  the  re-         Extra  charges  for  advances  made  in 

malnder,  which  the  borrower  receives,  the  course  of  a  legitimate  commlsiion 

it   to   be  taken   as   the  basis   of    com-  business,  designed   Co   cover  both  the 

putation.      Smith    v.   Parsons   (Minn,  use  of  the  money  and  the  trouble  in- 

1894),  57  N.  W.  Rep.  311.  curred   in  making  sales  and  attending 

1,  In  Woolsey  v.  Jones,  84  Ala,  88,  to  the  goods,  are  not  usurious  fer  te. 

the  court,  by  SomerviUe,  J.,  said  :  "If  Seymour   v.   Marvin,    11     Barb.   (N, 

an   extra   and    reasonable   amount  be  Y.)  80, 

charged   for  some   incidental   service,         Where    a    commission   merchant 

expense  or  risk  assumed  by  the  lender  makes  advances  on  consignments,  and 

or  his  employees,  this  is  not  for  the  use  lakes  a  note  for  the  amount,  Including 

of  the  money — it  is  not  Interest^and  interest  and  a  further  sum  as  commli- 

cannot  render  the  contract  of  loan  usu-  sions  for  selling,  the  note  is  not  necei- 

lious,  unless  the  transaction  be  a  shift  sarily  usurious,  even  though  the  goods 

or  device   intetided  In   substance   and  are   withdrawn   without  sale.    The 
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tion  and  good  faith  is  for  the  jury.'  But  where,  in  addition  to  the 
r^ular  commissions  for  selling,  the  factor  stipulates  for  compen- 
sation for  making  advances  at  a  rate  greater  than  legal  interest, 

quectlon  ofKood  faith  1e  one  of  fact  for  ehould  furnish  them  with  cotton  to  sell 

the  jury.     Bartlett  v.  WUliamB,  i  Pick,  on  commiBsions  BTeraging  from  thirty 

(Mass.)  388.  to  fifty  per  cent,  higher  than  the  com- 

1.  Norwood  V.  Faullcner,  31  S.  Car.  missions  usual  where  no  advances  are 

367;    S3  Am.  Rep.  717.  made,  stamps  the  transaction  a«  a  cover 

In  Harris  v.  Boston,  1  Camp,  348,  for  unlawful  Interest.  Harmon  t>. 
the  plalntiHs  were  seed  factors,  and  Lehman,  85  Ala.  379. 
purchased  large  quantities  of  rape  seed  A  stipulatlan,  coupled  with  a  loan, 
for  the  defendant,  for  which  they  ad-  that  the  borrower  would  deliver  a  large 
vanced  the  mone^,  charging  the  highest  quantity  of  cottoa  for  storage  and  sale 
legal  rate  of  interest  for  the  advances,  by  the  lender,  or  pay  storage  and  com- 
and  in  addition  It  was  agreed  that  thejr  mission  as  liquidated  damages  for  non- 
should  have  a  commission  of  two  and  a  delivery,  the  lender  not  being  engaged 
half  per  cent,  upon  all  seed  purchased,  in  the  Etorage  business,  and  the  Irar. 
It  was  proved  that  the  customary  com-  rower  having,  as  the  lender  well  knew, 
missions  for  purchasing  such  seed  did  no  means  of  complving  with  the  re- 
not  exceed  one  percent.  Lord  Ellen- 
borough  said :  "  It  will  first  be  a 
Suestion  of  fact,  whether  the  commis- 
on  of  two  and  a  half  per  cent,  exceeds  money  to  a  merchant,  he  to  ship  t 
what  can  be  fairly  and  reasonably  re-  them  for  sale  on  commission  at  leasi 
ferred  to  the  plainlilf's  trouble  and  one  bale  of  cotton  for  every  t">  ad- 
rialc  in  making  these  purchase*.  If  it  vanced,  and  if  he  failed  to  do  so,  be 
does,  then,  by  inference  of  law,  it  must  should  repay  them  the  full  amount  ad- 
be  ascribed  to  the  advance  and  forbear-  vanced,  with  eight  percent.  intere8t,and 
•nee  of  the  money,  and  the  contract  is  f  1  additional  for  each  bale  of  cotton  not 
usurious.  If  the  plaintitfa  would  have  shipped  as  agreed.  Also  to  repay  thenv 
dulj  made  tlie  purchases  for  one  per  for  all  advances  at  a  certain  time,  and 
cent.,  butcharge  twoandahalf,  besides  all  coats  and  attorneys'  fees  In  case  of 
legal  interest,  where  they  advance  the  suit  It  was  held  a  question  for  the  jury 
money,  this  commission  must  be  con-  whether  this  agreement  was  intended 
sidered  an  expedient  fer  enhancing  the  as  a  cover  for  usury.  White  v.  Guil- 
rate  of  interest  beyond  five  per  cent,  martin,  S3  Ga.  640. 
and  a  mere  color  for  usury."  So  of  a  contract  to  pay  commission 

Fkllnn  to  Krnk*  OouiiciunBtit*. — An  men,  making  advances  in  addition  to 
^reement  to  pay  a  commission  mer-  the  usual  commissions,  the  sum  of 
chant  legal  interest  on  advances,  and  tt-.S»  ^°''  cacli  bale  of  cotton  not  de- 
alao  commissions,  whether  he  makes  livered  according  to  agreement.  Cal- 
■ales  or  not,  is  not  usurious  unless  laway  v.  Butler,  79  Ga.  3^6. 
shown  to  have  been  so  intended  by  the  Notes  for  a  loan  of  money  were  given 
parties.  Cockle  v.  Flack,  93  U.  S.  344.  bearing  the  highest  legal  rate  of  interest. 
So  of  an  agreement  to  pay  the  usual  and  at  the  same  time  the  borrower 
commissions,  though  the  debtor  should  agreed,  in  consideration  of  the  loan,  to 
fail  to  make  shipments.  Pollard  v.  ship  the  lenders  a  certain  number  of 
Baylors,  6  Munf.  ( Va.)  433.  bales  of  cotton  for  sale  at  a  stipulated 
An  agreement  to  deliver  to  the  commission,  and  in  case  of  no n -ship- 
lenders,  commission  merchants,  for  ment.  to  pay  them  one  dollar  for  each 
every  |io  lent,  one  bale  of  cotton  for  bale  not  shipped.  In  an  action  on  the 
storage  and  sale  on  commission,  and  contract,  alter  the  payment  of  the  notes, 
also  to  pay  legal  interest  on  the  loan,  the  transaction  was  held  usurious, 
is  not  necessarily  usurious  where  there  Mackenzie  v.  Gamett,  7B  Ga.  aji. 
was  a  reasonable  expectation  that  the  An  agreement  by  a  debtor  to  pay  hi* 
borrower  would  be  able  to  deliver  the  debt,  with  interest,  by  shipments  of  to- 
cotton.  But  an  agreement  between  bacco,  out  of  which  the  creditors  were 
commission  merchants  and  a  person  to  take  the  usual  factor's  commissions, 
to  whom  they  were  to  advance  money  and,  In  caseof  non-shipment,  to  receive 
upon  interest,  that  the  tmrrower  certain  sums  equivalent  to  and  in  lieu 
1011 


^aovGoOt^lc 


AgTMOMSt  ro  AttcmCT'i  Vtm.  USUR  Y.         A«T«MUnt  Jot  Attomtr^  Tm. 

he  is  guilty  of  usury  ;*  and  such  compensation  is  none  the 
less  interest  because  the  parties  choose  to  designate  it  as  addi- 
tional commission.* 

XX.  AeEESUirT  foe  Attobnit's  FBeb. — Though  the  authorities 
are  not  entirely  unanimous,  the  prevailing  rule  is  that  stipulations 
by  the  debtor  to  the  effect  that  if  the  debt  be  not  paid  at  matu- 
rity he  will  pay  the  creditor's  attorney's  fees  or  commissions 
for  enforcing  payment,  are  valid  and  free  from  usury  if  made  in 
good  faith,  and  not  as  a  device  to  evade  the  statute.'  Such  agree- 
ments, it  has  been  said,  are  not  only  not  usurious,  but  are  eminently 
just.* 

In  mortgages  and  trust  deeds  it  is  customary  to  insert  a  stipu- 
lation for  payment  by  the  debtor  of  the  costs,  and  attorney's  fees 
for  foreclosing ;  and  unless  the  amount  specified  is  so  unreasona- 
ble as  to  be  suggestive  of  usury,  the  courts  hold  such  stipulations 
valid  and  enforcible." 

It  seems  that,  even  though  a  mortgage  debt  be  infected  with 
usury,  an  agreement  in  the  mortgage  to  pay  a  reasonable  attor- 
ney's fee  in  case  of  foreclosure,  can  be  enforced  against  the  mort- 
gagor « 

The  fact  that  the  statute  declares  usurious  all  contracts  for 
additional  interest  or  compensation  on  account  of  non-payment 
at  maturity,  does  not  render  usurious  a  note  providing  for  the 

of  such   commissions,  was  held  usurl-  But   see   Ohio   v.  Taylor,   lo  Ohio 

ouB.     Pollard  fi.  Bajlor,  4  Hen.  &  M.  37S,    where    an    agreement     to     pay 

(Va.)  233.  five  per  cent  as  collection  fees,  In  ad- 

1.  Burton  v.  Blin,  33  Vt.  151.  dltion  to  legal  interest,  was  held  uau- 

9.  Starlt  f.    Sperry,    6   Lea    (Tenn.)  rious. 

411;  40  Am.  Rep,  47.  The  voluntary  payment  \iy  a  debtor, 

B.  Farmers',  etc.,  Nat.  Bank  v.  Bar-  of  the  creditor's  ittorney's  iees  for  col- 
ton.  It  111.  App.  403 ;  Matzenbaugh  v.  lecting,  all  of  vhich  fees  are  kept  by 
Troup,  36  111.  App.  261 ;  Gaani.  Louis-  the  attorney,  is  not  fer  i«  usurious. 
Tille  Banking  Co.,  11  Bush  (Ky.)  180;  Busby  v.Fino,  i  Ohio  St.  409. 
ai  Am.  Rep,  209;  Harris  Mfg.  Co.  v.  «.  Smith  v.  Silvers,  33  Ind.  3J1; 
Anfinson,  31  Minn.  181 ;  Duluth  Loan  Daniels  v.  SHvers,  32  Ind.  332. 
&  L.  Co.  V.  Kloovdahl  (Minn.  1894),  B.  Fowler  u.  Equitable  Trust  Co.,  141 
j6N.  W,  Rep.  M19;  "                 ~  ..   ^     ..      -  .             „         ..          . 


Pulliam,  5  Coldw.  (Tenn.)  497  ;  McGill 

V.  Griftin,  33  Iowa  445;  BilllngsleT  f.  HI.  390;  Barton  v.  Farmers',  etc,  n«. 

Dean,  11  Ind.  331 ;  First  Nat.  Bank  v.  Banl,  laa  Ht.  352;  Siegel  v.   Drumm, 

Canatsey,  34  Ind.  149  ;  Churchman  v.  31  La.  Ann.  8;  Shelton  v.  AultmaD,8) 

Martin,  54  Ind.  380  ;  Race  v.  Bruen,  11  Ala.  315. 

La.Ann.3j;   Imler  i>.  Imler,94Pa.  St.  But    in  Keniucky  ii  1%  YieXA  that  an 

373 ;    National   Bank   v.   Danforth,  80  agreement  in  a  note  and  mortgage  to 

G«.  55;  Peyser  IJ.  Cole,  11  Oregon  39;  pay  an  attorney's  fee  in  case  offore- 

50  Am.  Rep.  451.  closure  is  usurious,  for  the  reason  that 

An  agreement  in  a  note  to  pay  "  all  to  enforce  It  would  be  to  recover  more 

costs  for  collecting  the  above,  not  less  than  tbe  debt  with  legal  interest  aod 

than  ten  per  cent.,"  does  not  render  the  costs.     Thomasson    v.   Townsend,   10 

note  usurious;  but  only  a  reasonable  Bush  fKy.)  114. 

attorney's  fee  can  be  collected  as  costs.  S.  Matzenhaugh    v.  Troup,   36  HL 

Williama  v.  Flowers,  90  Ala.  136.  App.  361. 
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payment  of  an  attorney's  fee  if  placed  in  the  hands  of  an  at- 
torney for  collection,  because  this  is  neither  interest  nor  conipen< 
sation.* 

If  securities  in  the  hands  of  the  creditor's  attorney  are  to  be 
collected  and  the  proceeds  applied  to  the  debt,  it  is  not  usury  for 
the  debtor  to  agree  to  pay  the  attorney  a  reasonable  commission 
for  making  the  collection.' 

An  agreement  to  pay  expenses  already  incurred  by  the  cred- 
itor in  procuring  judgment,  and  also  to  pay  his  attorney's  collec- 
tion fees,  exceeding  legal  interest,  in  consideration  of  forbearance, 
has  been  held  usurious  in  several  cases,*  but  in  one  case  it  has 
been  sustained.* 

ZXI.  ExPKBin  IironmBBD  bt  Lsnis. — The  making  of  loans  and 
the  examination  of  the  securities  offered,  frequently  involve  labor 
and  expense  on  the  part  of  the  lender,  which,  according  to  good 
business  principles,  ought  to  be  paid  by  the  borrower,  without  be- 
ing regarded  as  a  part  of  the  compensation  for  the  use  of  the 
money  ;  and  accordingly,  the  courts  hold  that  a  fair  and  reason- 
able charge  made  by  the  lender  for  services  actually  rendered,  or 
expenses  incurred  in  connection  with  the  loan,  does  not  render  it 


But  because  charges  of  this  character  are  often  resorted  to 
as  a  plausible  pretext  for  obtaining  illegal  interest,  and  are 
usually  made  at  a  time  when  the  borrower  is  at  a  disadvantage, 
a  very  strict  degree  of  proof  is  required  of  their  reasonable- 
ness and  of  the  boTui  Juies  of  the  lender,  when  challenged  as 
usurious.* 

It  is  a  circumstance  in  the  lender's  favor,  that  the  expenses 
were  incurred,  or  the  labor  and  services  expended,  at  the  instance 
and  request  of  the  borrower.' 

1.  Barton    v.    Farmen',    etc.,    Nat.  trouble   and    retponiibllUr   incurred. 

Bank,  \%i  111.  351.  Case  v.  FUh,  58  Wli.  56. 

r  Hopkin*  t'.   Baker,  2  Patt.  &   H.  «.  Heidenheimer  *.  Mayer,  43  N.  V. 

<Va.}  iiD.  Super.  Cl.  506;  Van  Tassell  v.  Wood, 

S.  Tcxiler.  Stephen,^   Lei^  (Va.)  12    Hun  (N.  Y.)   3S8.     See   aliocaae* 

5S1 ;  Rom  v.  Doggett,  8  Neb.  48.  cited  In  preceding  note. 

4.  Simmons  v.  MisBiisippl  Union  To  rebut  the  deren«e  of  usury  against 
Bank,  3  Smed.fi  M.(MiBS.)  781.  a  debt  larger  than  the  sum  actually 

5.  Bridges  v.  Sheldon,  18  Blatchf  loaned  with  legal  interest,  it  was  claimed 
(U,  S.)  S07;  Eldridgc  11.  Reed,  a  that  the  excess  was  by  way  of  compen- 
Sweeny  (N.  Y.)  155  ;  Nourse  f.  Prime,  sation  for  services  rendered  by  thecred- 
7  Johns.  Ch.  (N.  Y.)  69;  11  Am.  Dec.  itor  to  the  debtor,  but  it  appeared  that 
403;  Smith  V.  Wolf,  155  Iowa  555;  there  wag  no  prior  agreement  to  pay 
Beadle  v.  Munaon,  30  Conn.  175.  for  such  services,  which  were  of  a  nelgh- 

It  U  Dot  necessary  for  the  purchaser  borly  character,  and  generally  rendered 

of  property  at  a  judicial   sale  to  allow  without  charge.     The  court  held  that 

the  former  owner  to  remain  in  posses-  the  evidence  did   not   dieprove   usury. 

■ion  under  an   agreement  that  in  addi-  Humphreyf.  McCauley  {Ark.  1891),  17 

tlon  to  legal   interest  on  all  advances  S.  W.  Rep.  713. 

made  by  the  purchaser,  tbe  owner  shall  T.  Harger  v.  McCullough,  i  Den.  (N. 

pay  him  an   annual  sum,  reasonable  In  V.J   iig;  Thurston  v.  Cornell,  38  N. 

amount,  to   compensate   him  'for    the  Y.  381;  Jonei  f.  Berryhill,25  Iowai89. 
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But  an  unconditional  agreement  by  the  borrower  to  pay  ex- 
penses and  commissions,  whether  or  not  they  shall  be  incurred,  is 
evidence  of  a  usurious  intent.' 

It  is  for  the  jury  to  determine,  in  view  of  all  the  circumstances, 
whether  the  charges  were  fair  and  reasonable,  and  made  in  good 
faith,  or  were  merely  a  usurious  device.* 

A  very  common  item  of  expense  incurred  by  the  lender  is  in 
the  examination  of  the  securities,  and  the  reasonableness  of  such 
charges  depends  upon  the  nature  and  extent  of  the  labor  involved. 
If  the  land  is  to  be  mortgaged,  the  borrower  can  lawfully  be  re- 
quired  to  pay  the  usual  and  proper  fee  for  examining  the  title  and 
drawing  the  mortgage.' 

So,  the  lender  may  lawfully  charge  for  the  expense  of  makinga 
personal  examination  and  inspection  of  the  security.*  And  the 
cost  of  keeping  the  property  insured,'  and  of  paying  taxes  there- 
on,* may  properly  be  charged  to  the  borrower,  who  would  natur- 
ally be  at  the  same  expense  if  the  loan  had  not  been  made. 

As  the  lender's  funds  are  not  always  at  hand,  or  available,  at 
the  time  of  the  application,  the  courts  hold  that  he  may  chai^ethe 
borrower  with  the  loss,  expense,  and  trouble  incurred  at  the  tatter's 
request  in  collecting  or  otherwise  providing  the  ready  money.' 
And  it  has  been  held  that  the  expenses  of  a  journey  taken  by  the 
creditor,  at  the  debtor's  request,  for  the  purpose  of  settling  the 
demand,  may  be  properly  included  in  the  securities  so  obtained, 

1.  Meidenhelmer  v.  Mayer,  4a  N.  Y.  might  occur  in  the  market  value  or  the 

Super.  Ct.  506.  etock  during  the  peTi[>d  of  the  loan,  it 

a.  Palmer  v.  Baker,  i   M.   &  S.  56;  was    held   that  a  note  given   for  the 

Cu»tairs  V.  Stein,  4  M.  &  S.  lol  ;  Mc-  amount   due,  including  an  actual   ad- 

Kea  a  on  u.  McDowell,  4   Dev.  &  B,  (N.  vance  that   occurred   in    such   market 

Car.)  tio.  value  during  (hat  time,  was  not  luuH- 

B.  AmmondBon  v.  Ryan,  ill  III.  jo6;  oat.     Snow  v.  Nye,  lois  Mass.  413. 

Daley  v.  Minnesota  Loan,  etc.,  Co.,  43  The  defendant  borrowedof  the  ptaln- 

Minn.  517;  Dayton  v.  Moore,  30  N.J.  tifrt3,6oo and  gave  her  a  mortgage 

Eq.  543 ;  Eldridge  v.  Reed,  2  Sweeny  therefor.     Afterward  he  applied  to  her 

(N.  v.)  155.  for  a  further  loan,  which  she   was  un- 

4.  Smith  V.  Wolf,  55  Iowa  555.  able   to  make,  but  at  hia  instance  she 

D.  New   England,  etc.  Security  Co.  sold  the  (3,600  mortgage  for  (3,400,  to 

T.  Gay,  33  Fed.  Rep.  636.  a  third  peraon  whom  he  brought  to  her. 

e.  Button   -0.   Aurora,   114  III.   138;  She  then  loaned   him   this  13,400,  for 

Kidder  I/,  Vandersioot,  114  III.  133.  which  he  gave  her  his  note  for   (3,600, 

An  alternative  agreement  by  the  bor-  he  allowing  her  the  (lOO  to  compensate 
rower  to  pay  interest  ai>ove  the  legal  her  for  the  discount  and  for  the  ex- 
rate,  of  to  pay  whatever  taxes  might  peneea  of  examining  the  title  to  the 
be  "exacted"  on  the  mortgaged  prop-  new  security.  It  was  held  that  there 
erty,  ia  not  usurious.  Home  Ins.  Co.  v.  wasno  usury  in  the  second  note.  Com- 
Dunham,  33  Hun  (N.  Y.)  415.  stock  v.  WHder,  61  Iowa  274. 

7.  Eaton  v.  Aiger,  2  Abb.  App.  Dec.  But  where  the  Ijorrower  bound  him- 

(N.  Y.)  s;  Thurston  v.  Cornell,  38   N,  eelf  to  pay  the  lender  a  certain  sum  as 

Y.   381 ;    Atlanta   Min.,    etc.,    CJo.    t>.  a  compensation  for  his  trouble  and  an- 

Gwyer,  48GB.  11.  ticipated    loss  In   selling   securities   to 

Where  the  lender  sold  stock  in  order  raise  the  money  for  the  proposed  loan, 

to  raise  funds   for  the  loan,   upron  the  It  wag  held  that  such  agreement  made 

borrower's  agreement   to  pay,  in  addi-  the  loan  usurious.     Van   Tasaell  v- 

(ion  to  the  Interest,  any  advance  that  Wood,  13  Hun  (N.  Y.)  388, 
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the  debtor  having  previously  promised  reimbursement.'  It  is 
otherwise,  as  to  the  traveling  expenses  of  the  creditor  incurred  in 
demanding  security  (or  a  pre-existing  debt,  in  the  absence  of  such 
previous  request  or  agreement.* 

An  agreement  to  the  effect  that  if  the  creditor  should  find  it 
necessary  to  sell  certain  collaterals  given  to  secure  the  debt,  he 
should  be  entitled  to  retain  a  commission  of  two  and  a  half  per 
cent,  and  the  expenses  of  the  sale,  has  been  sustained,  it  appearing 
that  the  parties  acted  in  good  faith." 

Past  services  rendered  by  the  creditor  to  the  debtor  in  matters 
not  connected  with  the  debt,  furnish  a  good  consideration  for  a 
promise  by  the  debtor,  on  obtaining  forbearance,  to  pay  for  such 
services  a  sum  exceeding  lawful  interest  on  the  debt.* 

XXH  AO^XSMiaTB  TO  Pat  Taxis. — A  requirement,  as  a  condition 
of  making  a  loan,  that  the  borrower  shall  reimburse  the  lender 
whatever  he  may  be  compelled  to  pay  in  the  way  of  taxes  levied 
on  the  amount  of  the  loan,  is  not  per  se  usurious.* 

It  has  been  held,  however,  that  an  agreement  on  the  part  of  the 
borrower  to  pay  all  taxes  that  might  be  assessed  against  the  prin- 
cipal or  interest  is  usurious.*  But  unless  the  interest  reserved  be 
at  the  maximum  rate,  such  an  agreement  cannot  be  said  as  a 
matter  of  law  to  be  usurious,  because  the  amount  of  taxes  actu- 
ally levied,  added  to  the  agreed  rate  of  interest,  might  not  exceed 
the  maximum  rate. 

TTtTTT  COKPlKiATlov  TOR  XTsi  OT  CSEDIT. — It  is  not  usury  for  a 
person,  acting  in  good  faith  and  without  usurious  design,  to  charge 
a  compensation  exceeding  legal  interest,  for  the  use  of  his  finan- 
cial credit  for  the  benefit  or  accommodation  of  another,  whether 
as  maker,  acceptor,  indorser,  guarantor,  or  surety  of  commercial 
paper  ;  the  reason  being  that  credit,  a  "  capacity  of  being  trusted," 
is  neither  money,  goods,  nor  a  chose  in  action,  within  the  meaning 
of  the  statute.* 

Andln  Jackson  «.  Mav,  aS  III.   App.  Dowell,  4  Dev,  &   B.   (N.  Car.)   lao, 

305,   a   note  which   Included  items  of  where  a  small  sum  besides  legal  inter- 

chargei   for  the  lender's   expense  and  est  was  taken  to  cover  the  trouble  and 

trouble  in  obtaining  themonej  tomafce  expense  of  traveling  to  mnke  a  demand 

the  loan,  was  held  usurious.  upon  the   maker  of    a   note,  and    the 

1.  Harger   v.   McCullough,    1   Den.  court  held  that  the  question  of  usurj 

fN.  Y.)  119.  should  have  been  left  to  the  jurj  as  to 

Where  a  note  given  for  a  pre-exist-  the  intention  ol  the  parties. 

Ing  debt  included  a   auoi  as  compen-  S.  Righter   v.   Philadelphia    Ware- 

■ation  for  the  creditor's  delaj  and  ei-  house  Co.,  99  Pa.  St.  1S9. 

pense  in   waiting,  after  the   debt  bad  «.  Trine's  Appeal  (Fa.  1S88),  13  Atl. 

become  due,  which  sum  was  inserted  at  Rep.  765. 

the  debtor's   request,  and   not  in   pur-  B.  Banks  i'.  McClellan,  14  Md.  61;  87 

suance  of  any  understanding  or  agree-  Am.  Dec.  594;   Dubose  v.  Parker,   13 

ment  to  pay  the  same  as  interest  for  Ala.  779. 

forbearance,   the   note   was  held    free  S.  Mortimer  v.   Pritchard,   i   Bailey 

from    usury.     Jones    r.   Berryhil],   35  Eq.  (S.  Car.)  505. 

Iowa  iSq.  T.  Bullock   I'.   Boyd,   i    Hoffm.   Ch. 
(N.  Y.)  J94;  Rvckman  v.  Coleman,  31 
How.  Fr.  (N.  Y.)  404;  Dry  Dock  Bank 
1016 
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ZZIV.  TamsMBU  TBUnAOTKOn. — Agreements  between  mem- 
bers of  a  partnership  for  the  payment  of  more  than  legal  interest 
on  overdrafts  or  balances  due  from  one  member  to  the  con- 
cern are  not  affected  by  the  usury  laws,  for  the  reason  that  the  rela- 
tion of  debtor  and  creditor  does  not  exist,  in  the  ordinary  sense.' 

V.  American  L,  Ine.,  etc.  Co,  3  N.  Y,  In  Moore  v.  Vance,  3  Dana  (Ky.) 

344;  Commercial  Bank  v,  Cameron, 39  361,  an  agreement   to   sign  a  replevin 

N.  Y.  Supp.  505 ;  Mumford  v.  Ameri-  bond  as  surety,  on  condition  that  the 

can   L.  Ins,   etc.,   Co.,  4  N.  Y.   463;  principal  would  give  the  suretj  a  note 

Ketchum  v.  Barber,  4  Hill  CN.  Y.)  234;  for  the  amount  of  the  bond  with  about 

Flint   V.   Schomberg,   i   Hilt.  (N.  Y.)  thirty  per  cent,  added,  to  be  collected 

532;   More  V.    Howland,   i   Edm.   Sel.  b^  the   surety   In   the   event  that   be 

Cbb.  (N.  Y.)  371;  4  Den.  (N.  Y.)  264;  should  be  compelled   to  pay  the  bond, 

Chatham  Bank  v.   Bctt«,  13  How.  Pr.  was  held  usurious. 

'"'  "  ■      '        -■    ■"      j6;  Kltchel  V.  Onaiuilr  aa  Omvt. — In  Linde  v. 

DeForest  v.  Grant,  59  Hun   (N,  Y.)   634,  the  evi- 

Strong,    8    Conn.    513^    Beckwith    v.  dence  was  that  the  plalntlfTs  did  busi- 

Windaor  Mfg.  Co,  i4Conn.  ;9f;  Hut-  nets,   both   as   warehousemen   and   a* 

cblnson  v.  Hosmer,  3  Conn.  341;  Jones  bankers.    Thej  issued  to  the  defend- 

V.    McLean,    18   Ark,  456;    Brown   v.  ant  a  warehouse  receipt   for  property 

Harrison,  17  Ala.  774.  deposited,   and    this   he   indorsed   in 

A  provision  in  an  agreement  between  blank  and  gave  to  them,  together  with 

an  individual  and   a  corporation,  that  his  promissory  note  in  blank,  upon  the 

the  former  will  make  or  procure  ad-  receipt  of  which  the  plaintifis  paid  bim 

vances  for  the  latter  on  its  notes,  and  the  face  of  the  note,  less  six  per  cent 

that  In  addition  to  interest  he  shall  be  and  certain   commissions.     They  then 

paid  a  commission  in  case  it  becomes  guaranteed   the   note   and  got  it  dis- 

necessary  for  him  to  furnish  credit  aa  counted.     Upon  this  state  of  facts,  the 

security  in  order  to  raise  money  on  the  defense  being  usury,  the  court  refused 

notes,   is  not  fier    se    usurious.     Mc-  to  hold  as  a  matter  of  law  that  the  fact 

Comb  I'.  Barcelona  Apartment  Assoc,  that   the   plaintiffs   had   advanced   the 

4  N.  Y.  598.  money  before  the  note  had  been  nego- 


But 


But  where  a  borrower  gave  a  guar-  tiated,  proved  the  transaction  b 

antee  company  a  note  for  (310,  for  the  cover  for  usury,  and  sustained  b  verdict 

purpose  of   obtaining  a  loan  of   $600,  for  the  plaintiffs. 

which  the   company  obtained   tor  her  Ezchans*   of  Votai. — The   rule  doe* 

from  a  bank  in  which  its  funds  were  not  apply  in  favor  of  one  who  lends  an- 

deposited   by   indorsing    her  note   for  other  his   notes  and   takes  the  latter's 

(600,  it  was  held,  in  an  action  by  the  notes  in   eichanee   therefor,  and  also 

guarantee  companyupon  the  t^oonote,  charges  a  commusion  exceeding  legal 

which  bad  been  dishonored  and  taken  interest    Fanning  v.  Dunham,  s^Johns. 


by    It,    that    the    transaction  was  Ch.  (N.  Y.)  I3i ;  g  Am.  Dec,  al  _ 

usurious.     Gross  v.  Kellard,    6    Misc.  I.  Fereday  v,  Hordem,  Cro,  Jac.  144 ; 

{N.  Y.J  27,  Cunningham  11.  Green,  33  Ohio  St.  396; 

The   defendant  made   her   note    for  Evans  b.  N«ley,  13  S.  4r.  {Pa.)3i8; 

(3,000,  payable  to  the  plaintiff's  order,  Morriset  t>.  King,  3  Burr.  891  ;  Gilpin 

which  the  plaintiff  indorsed  for  her  ac-  v.  Enderbey,  5  B.  &  Aid.  954;  7  E- C. 

commodation,  and  the  defendant  got  it  L.314;  Morse  f.  Wilson,  4  T.  R.  353; 

discounted,  receiving  for  her  own  bene-  Foote  v.  Emerson,  10  Vt.  338  ;  33   Arn. 

lit  but  (3,700.     In  an  action  to  foreclose  Dec.  305. 

a  mortgage  given  by  the  defendant  to  Batlrlns  Partner. — It  has  been  held 
protect  the  plaintiff  from  liability  thata  bond  given  to  a  retiring  partner 
under  his  indorsement,  the  defendant  for  the  amount  of  capital  he  had  ad- 
testified  that  she  made  no  bargain  with  vanced  for  the  otlier  partner,  together 
the  plaintiff  for  commlBsion,  but  that  with  a  share  of  the  profits  estimated  at 
she  beard  her  agent  tell  the  plaintiff  twelve  per  cent,  on  such  amount,  and  a 
that  he  was  to  "  have  the  three  hundred  bond  0/  indemnity  against  liability  lor 
dollars."  It  was  held  that  no  usurious  the  firm  debts,  was  not  usurious, 
contract  was  shown.  Culver  v.  Pull-  Huston  v.  Moorhead,  7  Pa.  St.4j. 
man,  39  Hun  (N.  Y.)  615.  OrardrafM. — An  agreement  between 
lOlS 
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Wmtt.  USURY.  toti. 

Even  in  the  absence  of  an  actual  partnership,  a  loan  is  free  from 
usury  where,  in  lieu  of  interest,  a  share  of  the  profits  expected  to 
be  realized  by  the  borrower  is  agreed  bona  fide  to  be  given  to  the 
lender  as  compensation  for  the  loan.'  But  a  stipulation  for  a 
share  of  the  profits  in  addition  to  the  principal  and  legal  interest 
is  plainly  usurious." 

It  seems  that  one  partner  cannot  sue  alone,  either  during  the 
continuance  of  the  firm  or  after  its  dissolution,  to  recover  back 
usurious  interest  paid  underaloan  to  the  firm.^ 

ZZT.  &E>TS. — The  attempt  is  often  made  to  conceal  usury  un- 
der the  guise  of  rent ;  but  whenever  it  can  be  shown  that  the  re> 
lation  of  debtor  and  creditor  existed,  and  that  the  so-called  rent 
was  intended  as  compensation  to  the  creditor  for  forbearance,  it 


-o  .          .              e  privilege 

respective    overdraru  Is  not  usurious,  of   purchasing  the  stock    back  at  the 

being  merelr  a  provision  for  contribu-  end  of   a  ^ear.     It  was  held  that  the 

tlon  to  profits  equal  to  the  estimated  transaction    was    not  usurious,  even 

carnlog  capacity  of  the  capital  so  with-  though  one -half  the  profits  greatly  ex - 

drawn.     Payne  -v.  Freer,  91   N.  Y.  43 ;  ceeded  the  legal  Interest  on  the  sum  sd- 

fj  Am.  Rep.  64a.  In  this  case,  Finch,  vanced.  Gomlrich  v.  Rogers,  101  111. 
.,  In  delivering  the  opinion  of  the  court,  533. 
Mid:  "  If  such  an  arrangement  Is  a  loan,  Where  A  agreed  with  B,  in  consider- 
In  any  just  and  proper  sense,  and  the  ation  of  B'a  advancing  him  (600,  to 
rate  allowed  Is  Interest  for  Ibe  use  of  make  B  his  sole  agent  for  selling  his 
money,  the  transaction  is  usurious ;  and  goods  in  a  given  locality  for  ten  years, 
right  here  comea  the  collision  of  the  re-  B  to  be  responsible  for  all  sales  made 
spective  llUeants.  Is  such  an  arrange-  by  him,  and  to  receive  as  his  compen- 
ment,  theretore,  a  loan  of  which  usury  sation  twenty  per  cent,  on  all  sales, 
can  be  predicated  P  If  Che  partner  who  and  to  apply  one-third  of  the  remain- 
mokes  the  overdraft  is  borrower,  he  ing  net  proceeds  to  payment  of  the 
is,  at  least,  that  kind  of  borrower  who  t^oo  advanced,  It  was  held  that  the 
tosomeeatentl>orrows  of  himself.  This  agreement  wag  not  usurious.  Hall  v, 
fact  interweaves  his  debt,  so  far  as  It  is  Daggett,  6  Cow.  (N.  Y.)  653. 
one,  with  the  business  results  and  risks.  Where  A  advances  money  to  B  to  be 
To  call  his  overdraft  a  loan,  and  hold  used  In  the  pu  rchase  and  Improve- 
It  tainted  with  usury,  Is  in  practical  ef-  ment  of  land  for  purposes  of  sale,  an 
feet  to  say  that  one  may  take  usury  of  agreement  that  B  shall  pay  A  out  of 
himself.  As  a  borrower  he  is  a  victim  the  proceeds  of  such  gale  the  amount 
of  usury,  while  as  a  lender  he  is  one  of  advanced,  with  interest,  and  In  addl- 
the  uaurers.  One  who  haa  paid  usurious  tton  thereto  one-third  of  all  profits  real- 
Interest  may  sue  to  recover  It  beck,  but  Ized,  is  not  usurious,  because  Che  parties 
If  he  has  paid  it  to  himself  jointly  with  are  joint  investors  rather  than  debtor 
others,  his  co- partners,  he  must  sue  him-  and  creditor.  Niebuhr  i>.  Schreyer,  13 
self  jointly  with  them,  if  he  sue*  the  N.  Y,  Supp.  809. 

Brm.     Such  an  action  would  be  at  least  A   mortgage    on  a    printing   office, 

a   novelty."    The   same  principle   has  which  bad  theretofore   been  carried  on 

been  recognized  and  applied  to  the  case  at  a  loss,  stipulated  that  the  mortgagee 

of  loana  to  amemt>erof  amutualiwnefit  should  not  be  required   to  account  for 

society,  In  the  leading  case  of  Silver  v.  any  profit  or  revenues  he  might  derive 

Barnes,  6  Bing.  N.  Cas.  iSo.  from   its  use.     It  was  held  to  be  not 

1.  Johnston  v.   Ferris,   14  Daly  (N.  usurious.     Rapier  v.  Gulf  City  Paper 

Y.)  30a.  Co.,  77  Ala.  116. 

Sli«r«  of  Proflta. — A  merchant  gave  a  3.  Sweet  v.  Spence,    35  Barb.  (N, 


bill  of  sate  of  his  stock  of  goods  to  one     V.)  44. 

wlio  advanced  him   money,  under  an       >.  McI 

agreement  that  the  merchant  should    341;  Matthewa  v,  Paine,  47  Ark.  54. 


who  advanced  him   money,  under  an       >.  McFerdn  tr.Woods,3Baxt  (Tenn.) 
.  .,._. (__.  ---„y     a^    ..-..^ "_,__     ^  ._,.    _. 
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USURY. 

will  be  treated  as  interest,  no  matter  in  what  form  the  contract 
may  be.*  It  will  not  be  presumed,  however,  that  rent  was  in- 
tended as  a  cover  for  usury  unless  it  is  so  excessive  as  to  indicate, 
in  connection  with  all  the  facts,  a  corrupt  intent* 

XZ7I.  AVHUITIEB.  —  Contracts  for  annuities,  if  made  in  good 
faith  and  not  designed  to  conceal  usurious  interest,  are  not  within 
the  statute,  an  annuity  being  regarded  as  property  capable  of  be- 
ing sold  on  such  terms  as  the  parties  may  agree  upon.'  It  is  re- 
garded as  a  suspicious  circumstance  that  the  agreement  for 
annuity  grew  out  of  an  application   for  a  loan,  but  this  is  not 

1.  Wells  *.  Robineon,  53  Vt.  soa;  A  contract  by  which  property  i«  con- 
Morrison  V.  MnrkhaTn,  7S  Ga.  161;  veyed  aa  security  for  a  loan,  and  the 
Mobile  Bldg.,e(c.,  Assoc,  v.  Robertion,  lender  is  to  receive  tiic  renti  and  profit! 
6;  Ala.  383  ;  Montague  v.  Sewell,  ^7  for  the  use  of  his  moncir,  is  usurious 
Md.  407;  Grand  United  Order,  etc.,  where  such  rents  and  protitg  are  reason- 
Assoc.  V.  Merklin,  65  Md.  579 ;  Ham-  ably  sure  to  be  much  greater  than  legal 
mond  w.  Alexander,  I  Bibb  (Ky .J  333;  interest  on  the  debt.  Robertson  v. 
Grimes  v.  Shrieve,  6  T.  B.  Mon.  (Ky.)  Campbell,  3  Call  (Va.)  431 ;  Reynolds 
,546;  Wright  V.  McAlexander,  11  v.  Carter,  11  Leigh  (Va.)  166.  But 
Ala.  136.  otherwise,  if  it   is  not   clear   that  the 

In  Ba^ett  v.  Trulock,  77  Ga.  369,  value  of  the  use  of  the  property  exceeda 

Bleckley,  C.  J.,  said:  "  To  stop  interest  legalinterest.  Joynerr.  Vincent,  4  Dev. 

by  its  own  name  and  continue  ft  under  &  B.  (N.  Car.)  512 ;  Wurtx  u.  Thyne*, 

the   name  of  rent,  is  one  of  the  most  3  Hill  Eq.  (S.  Car  ' 


I   devices    to   cover   up  usury.  Talia   Tranaaetloiu. — An  agreement. 

The  note  for  rent  only  serves  to  cover  on  making  a  loan,  to  receive  the  renta 

up    the    transaction    a     little    more  and  profits  of  land  for  a  term  of  yean 

plausibly."  in   lieu   of  Interest,   is   not   uftiiiout, 

Uinnona   AsTBflmauti  tot  Bant. — In  though  they  amount  to  more  than  law- 

the  recent  case  ofGaither  v.  Clarke,  67  ful  interest,  where  no  intention  appears 

Md.  18,  a  lease  of  land  from  the  vendee  to  evade  the  statute.     Cross  v,  Hepner, 

to  the  vendor  for  a  term  of  ninety-nine  7  Ind,  359. 

years,  at  an  annual  rental  of  twelve  per  Under  an  order  of  court,  a  commis- 

cent.  on  the  sum   for  which  the   land  sioner  was  appointed  to  rent  lands  l>e- 

waa  conveyed,  was  treated  as  a  mere  longing  to  the  judgment  debtor  for  a 

security  for  a  loan,  and  held  usurious,  period  of  five  years,  at  a  rental  suIGcfent 

Where  property  pledged  to  secure  a  to  satisfy  the  judgment  and  costs.    The 

loan  Is  left  in  the  possession  of  the  bor-  commissioner  rented  the  lands  to  the 

rower,   an  agreement  by    him   to  pay  judgment  debtor,  who  gave  five  bonds, 

rent  for  its  use,  In  addition  to  the  high-  without  interest,  in  an  amount  sufficient 

eat  legal  rate  of  interest  on  the  debt,  is  to  pay  the  judgment  debt  and  interest, 

usurious.     Hill   v.   Maddox,   II    La.  and  ttiese  bonds  were  approved  by  the 

Ann.  511.  court.     It  was  held  that  they  were  free 

So  of   a  loan  of  money  coupled  with  from  usury.     Moore  v.  Leftwicb  (Va. 

a    deed    from    the    borrowers   to    the  1889),  9  S.  E.  Rep.  1013. 

lender,  and  the  giving  of  a  lease  to  the  3.  Sessions  v.  Richmond,  i  R.  1. 19B ; 

borrower  at  a  rental  equal    to  twelve  SucceBsionorHickman,i3LB. Anii.364. 

per    cent,    on    the  amount    loaned.  a.  Howkins  t>.  Bennet,  97  E.  C.  L. 

Phelps  V.  Bellows,  S3  Vt.  539.  507;  7  C.  B.  N,  S.  J07 ;  Finch's  Case,  1 

In  Scofield  v.  McNaught,  53  Ga.  69,  And.  t3i,  pi.   169;  Tanfield  v.  Finch, 

an  agreement  by  the  vendee  to  pay  the  Cro.  EHz.  17  E.;  Fuller's  Case,  39  Elii, 

vendor  ten  per  cent,  per  annum  on  the  j  Leon.  308;  Fountain  v.  Grymee,  Cro. 

purchase   price   until  final   settlement,  Jac.  353  ;  I  Bulst  36;  Cotterel  v.  Hsr- 

under  the  name  of  rent,  was  heldusuH-  Hngton,  Brownl,  160;  Murray  v.  Haid- 

ous  on  fts  face.  Ing,  3  W.  Bl.  859;  King  v.  Druiy,  1  Uv. 

So  of   an  agreement  for  the  use  of  a  7;   Ferguson  v.  Spring,  I  A.  A   E.  5761 


slave  worth  (So  per  year  as  compensa-     iS  E.  C.  L.  154;  Chesterfield  v.  Jar 
tion  for  a  loan  of  (aoo.     Richardson  v.     1  Atk.  340;   l»  r*  Nafsh,  7  Bing.  150^ 
Brown,  3  Bibb  (Ky.)  307.  30  E.  C.  L.  81;  30  Eq.  Caa.  81 ;  Lloyd 
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iMi  owti.  USUR  Y.  rort  outi. 

necessarily  conclusive  evidence  of  usury.*  Nor  does  the  fact 
that  payment  of  the  annuity  is  secured  by  mortgage,  or  by 
insurance  upon  the  life  of  the  grantor,  necessarily  make  the 
transaction  usurious.^  It  has  been  remarked  by  Lord  Hardwicke, 
that  when  annuities  are  made  redeemable,  the  court  will  regard 
them  as  an  evasion  of  the  statute,  and  only  a  loan  of  money." 

ZXVH.  Pom  Obitb. — Agreements  by  a  borrower  to  pay  a  sum 
much  latter  than  the  amount  loaned,  upon  the  death  of  an  ances- 
tor or  other  person  standing  between  the  borrower  and  his  estate 
in  expectancy,  are  not  within  the  statute,  because  of  the  uncer- 
tainty in  the  time  of  payment.*  However,  post-obit  agreements 
have  not  been  favored  by  the   English  courts,  and  in  numerous 

at.  Scott,  4  Pet.  (U.  S.)  205;  Scott  v.  3.  /•  re  Naish,  7  Bing.  150;  30  E.  C. 

Lloyd,  9  Pet.  (U.   S.)  418.  L.  81;   M   Eq.   Caa.  Si;   Tanfield   *. 

Bant  CltMg*.— The  purchaseof  a  rent  Finch,  Cro.  Eliz.  27  E. 

charge  is  not  affected  b^  the  statute  of  Becnrad  "bj  Inmnuic*. — In  Che  case  of 

nsurj,  unleu  intended  hj  the  partiei  Howklnsit.  Bennet,;  C.  B.  N.  5.  507:97 

mi    a    cover.     Gordon     v.    Dooley,    3  E.  C.  I..  5o7,the  paymentofannualsums 

Hughea  (U.  S.)  i8zi  Scott  v.  LAoyd,  9  exceeding  lawful  interest   upon  the 

Pet.   (U.S.)  418;  Rowe  w.  Bellaseys,  1  amount  advanced  was  secured  by  an  an- 

Sid.  183.  nuity  deed  upon  land,  and  the  principal 

1.  Symonds   w.  Cockerill,   Not  151;  was  provided  for  by  an  insurance  policy 

Cotteret  -v.  Harrington,  Brownf.    iSo;  upon  the  life  of  one  of   the  grantors, 

Fountain  V.  Grymes,  Cro.  Jac.   151;   i  with  a  covenant  for  payment  of  the  in- 

BuUtr.  36.  surance  premiums.     It  was   held  that 

APVlloaltOB  tat  latA. — A  clear  state-  there  was  some  uncertainty  and  risk  as 

ment  of  the  rule   applicable  to  ennui-  to  the  principal,  because  the  insurance 

ties  is  the  following:  "  Communications  policy    might    be    avoided,    and    that 

covering  a   loan    have   lometimei  in-  therefore    the    transaction    was    not 

fected   the  case   and    turned    it    Into  usurious. 

uaury.     But  then  the  communications  8.  Floyer    -v.    Sherard,    Ambl.    19; 

must   be   mutual.     Application   for  a  Lawley  v.  Hooper,  3  Atk.  278.     But  a 

loan  is  not  such  a   case,   provided   the  power  of   redemption  is  not  conclusive 

party   applied   to   refuses  a  loan,  and  of  a  loan.     Murray  v.  Harding,  2   W, 

treats  tor  an  annuity.     And  this  more  Bl.  859:3  Wils.  390;  Irnham  ».  Child, 

especially  where  the  party  applied  to  I  Bro.  C.  C.  93. 

1b  an  attorney,  and  the  real  seller  is  4.  Fait  Out!.  —  Batty  v.  Lloyd,  i 
ignorant  of  the  whole  conversation,  I  Vem.  141,  is  the  leading  case  upon  (be 
know  ot  no  case  where  even  a  medi-  validity  oi  fait  ebils.  There  the  plaln- 
tated  loan  has  been  ianayfife  converted  tiff  wag  entitled  to  a  reversionary  es- 
into  a  purchase  and  afterward  held  to  tate  after  the  death  of  two  persons,  both 
'~  To  be  sure,  it  is  a  very  advanced  in  years,  and  the  defendant 
suspicious  circumstance,  loaned  her  the  sum  of  £350  upon  her 
\  the  purchase  comes  out  to  be  agreement  to  pay  him  therefor  £700 
clearly  a  bona  fide  purchase,  it  will,  upon  the  death  of'the  life  tenants,  both 
notwithstanding,  be  good.  Inequality  of  whom  actually  died  witiiin  two  years 
of  price  is  also  a  suspicious  circum-  after  the  date  of  the  loan.  The  plaintiff 
stance,  especially  if  very  inadequate,  having  brought  a  bill  for  relief  from  the 
But  this  of  itself  will  not  make  any  bargain,  Lonl  Keeper  North  refused  to 
contmct  usurious,  though  it  may  upon  interfere,  saying  that  although,  as  it  hap- 
circumstances  make  it  unfair  and  un-'  pen ed,  the  defendant  had  made  a  very 
conscientious,  and,  as  such,  reiievabie  goodbargain,yetitmighthBvebeenthat 
In  equity.  If  a  power  of  redemption  he  would  not  have  received  his  money 
be  given,  though  only  to  one  side,  it  is  under  the  terms  of  the  agreement  for 
a  strong  circumstance  to  show  it  a  twenty  years,  and  that  this  risk,  re- 
loan."  De  Gray,  C.  J.,  in  Murray  o.  garded  as  from  the  date  of  the  loan, 
Harding,  3  W.  Bl.  859;  3  WUs,  390.  nilly  justliied  the  agreement  to  repay 
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instances  courts  of  equity  have  relieved  against  them  as  uncon- 
scionable bargains.* 

XXVm.  BOTTOKEY  —  {See  also  BOTTOMRY,  vol.  2,  p.  483). — 
As  there  can  be  no  usury  where  the  principal  sum  is  bona  fide  ^at 
in  hazard,  loans  made  on  bottomry  bonds,  whereby  the  repayment 
of  the  loan  is  contingent  upon  the  safe  arrival  of  the  vessel  from  a 
voyage,  are  not  within  the  statute,  and  the  parties  are  allowed  to 
stipulate  for  more  than  the  statutory  rate  of  interest,* 

double  the  amount  advanced.  To  the  than  neven  per  cent,  on  the  lo»n,  ■• 
same  efTect  see  Chesterfield  v.  Jansaen,  marine  interest,  is  usurious.  Braynard 
3  Yes.  laj;  i  Atk.347;  Flight  i/.  Chap-  v.  Hop  pock,  31  N.Y.  571. 
lin,  3  B.  &  Ad.  113;  31  E.  C.  L.  38;  In  Thorndike  c.  Stone,  11  Pick. 
Wharton  V.  May,  5  Ves.  37 ;  Lushing-  (Mass.)  183,  a  bond  recited  that  the  de- 
ton  V.  Waller,  i  H.  Bl.  94 ;  Lamego  v.  Tendant  had  borrowed  of  the  plaintiff 
Gould,  3  Burr.  715.  $18,000,  to  enable  the  defendant  todis-. 

1.  See  Lushington  v.   Waller,  1   H.    patch  the  ship  "Israel  "to  sea,  '-which 

Bl.  94 ;  Chesterfield  v.  Jan»sen,  i    Atk,  sum  is  to  run  at  bottomry  on  the  hull, 

347;   Mathews  v.   Lewis,   t   Anstr.  7;  appurtenances  and  freighta"of  the  ship, 

Wharton  v.  Maj,  5  Ves.  37;   Comjn,  at  and  from  Boston  to  and  In  anj  ports 

'   Usury,  p.  43.  and   places,  during   the  term   of  three 

Equitable  Ballet. — lliough  not  usurl-  rears  from  the  date  of  the  bond,  at  the 
OUE  within  the  meaning  of  the  statute,  interest  and  premium  of  twelve  per 
courts  of  equity  will  relieve  against  cent,  per  annum ;  also,  that  the  de- 
fosi-obii  contracU,  where  there  is  great  fendant  should,  trom  time  to  time,  pa^ 
inequality  and  hardship,  and  will  not  the  plalntifl'  one-half  the  gross  earn- 
allow  the  creditor  to  have  more  than  ings  of  the  ship,  to  be  applied  on  the 
the  sum  loaned  and  lawful  interest.  loan;  and  that,  whelher  the  ship  should 
Gwrnne  v.  Heaton,  i  Bro.  C.  C.  i;  Bill  be  lost  or  not,  the  plaintiff  should  be 
V.  Price,  i  Vern.  467 ;  Berny  v.  Pitt,  entitled  to  retain  ell  payments  previ- 
3  Vern.  14;  Nott  v.  Hill,  I  Vcrn.  167;  ou sly  made.  The  condition  of  the  bond 
Ardglaaac  ».  Muschamp,  i  Vern.  137;  was  that,  if  the  ship  should  safely  pur- 
Knot  V.  Johnson,  3  Vern.  37;  Lam-  sue  her  voyages  during  the  term,  dan- 
plugh  v.  Smith,  3  Vern.  77;  Wise-  gers  of  the  sea  excepted,  and  if  the 
man  v.  Beake,  z  Vern.  121 ;  Twlstleton  defendant  should  make  the  above-men- 
V.  GrifGth,  I  P.  Wms.  Jto;  Barnardis-  tioned  payments  of  one-half  the  gross 
ton  -D.LIngood.z  Atk.  133;  Hylton  ti.  earnlDgB,andshould,atorbeforetheend 
Hylton,  3  Ves.  547.  See  also  Catch-  of  the  three  vears,  pay  the  plaintWr  any 
ING  Bargain,  vol.  3,  p, 37;  Post  Obit  balance  of  thetiS,ooo  and  interest  re- 
Contract,  vol.  18,  p.  871 ;  Uncon-  maining  due,  after  deducting  all  neces- 
sciONABLB  Bargains,  vol  17,  p.  431.  sary  payments  for  general  average  or 

I.  Sharpley  v.  Hunt,  Cro.  Jac.  zo8  ;  partial   loss   that  might  occur  during 

Sawyer  v.  Gahn,  I  Lev.  54  ;   i  Sid.  37 ;  the   voyages;    or,   in   case  of  total 

6y  V.   Kent,   Hardr.   418;    Button   v.  loss   of  the   vessel   by   marine   perils, 

ownham,  Cro.   Eliz,  643;   Fisher  v.  if  the  defendant   should   pay   to  the 

Conynham,  3  Pet.  Adm.  393.  plaintiff   such   salvage   as   an   Insurer 

CDnUaxencr  Hott  B«  Aotn*!. — In  or-  would  be  entitled  to,  and  also  one-half 
der  to  bring  a  maritime  loan  within  the  gross  earnings  previously  accrued, 
the  protection  of  the  rule,  the  condi-  then  the  bond  was  to  be  void.  The  de- 
tlon  forthe  loss  of  the  prlncipal,in  case  fendant  at  the  same  time  further  se- 
of  loss  of  the  vessel,  must  be  actually  cured  the  bond  by  a  mortgage  on  land, 
and  in  good  faith  a  part  of  the  agreei  conditioned  upon  the  penormance  of 
ment,  and  not  a  mere  cover,  Wynne  the  bond.  In  an  action  of  debt  on 
V.  Crosthwaite,  4  C.  &  P.  176;  19  E.  C.  the  bond,  it  was  objected  that  It  was  a 
L.  3:9.  usurious  contract,  and  not  a  nine  thou- 

Wliat  ta  BottomiT. — A  loan   secured  sand  bottomry  bond,  forthe  reason  that 

by  a  bill  of  sale  of  a  vessel  and  an  as-  the   principal  loaned  was  not  put   in 

signment  of  policies  of  insurance  upon  hazard  of  marine  loss,  but  the  court 
the  vessel  and  cargo  U  not  a  case  of    held  otherwise.      Putnam,   J.,   speak- 

bottomrj,  and  an  agreement  for  more  ing  for  the  court,  said  :  "It  is 
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TTTT  QmXAVCI  U  Contmoir  or  Lour.— Where,  as  a  condition 
of  making  a  loan,  the  borrower  is  required  to  take  policies  of  life 
insurance  from  the  lender,  and  pay  premiums  thereon,  in  addition 
to  the  highest  legal  rate  of  interest  on  the  amount  loaned,  it  is 
generally  held  that  the  profit  thus  derived  by  the  lender  is  equiv- 
alent to  additional  interest,  and  therefore  usurious.^ 

XZX.  Sals  u  Cotxb  iok  Usukt.— A  device  often  resorted  to 
for  the  purpose  of  concealing  usury,  is  that  of  an  apparent  sale  of 
property,  the  usury  being  hidden  under  the  form  of  purchase- 
money.  The  universal  rule  applicable  to  such  transactions  is  that 
no  matter  how  positive  and  unambiguous  the  expressed  intention 
of  the  parties  to  buy  and  sell  may  be,  the  court  will  examine  all 
the  circumstances  of  the  transaction,  lay  hold  of  the  usury,  if  it  be 
found  concealed  therein,  and  enforce  the  statute  gainst  it.*  In 
determining  whether  a  transaction  in  form  of  asalewas  intended  as 

argued  that  the  paj'tnent  of  the  money  usurious,  but  depend  upon  the  real  in- 
borrowed  Is  secured  in  auch  man-  tentlon  of  the  parties.  Utica  Jns.  Co. 
ner  as  to  make  it  a  certnintv  that  the  v.  Cadwell,  3  Wend.  (N.  Y.)  396; 
plafntiS  would  receive  his  monev,  Washington  L,  In».  Co.  v.  Paterson 
wlthtwelvepercent.;  that  It  Is  secured  Silk  Mfg.  Co.,  25  N.  1.  Eq^^  160; 
by  a  mortgage  of  real  estate  as  well  as  Homeopathic  Mut.  L.  Ins.  Co.  i>. 
"^Y  a  mortgage  of  the  ship,  and  an  as-  Crane,  35  N.  J.  Eq.  41S. 

^nment  of  half  the  freight  and  earn-  3.  Morgan  v.  Schermerhorn,  i  Paige 
ing«  for  the  terra  of  the  loan;  and  it  ia  (N.  Y.)  544;  19  Am,  Dec.  449  ;  Dow- 
further  objected,  that  the  loan  is  upon  dall  r.  Lenox,  3  Edw.  Ch.  (N.  Y.)273; 
time  and  not  for  a  voyage,  ai  it  is  usu-  Anderson  v.  Rapelye,  9  Paige  (N.  Y.) 
aX\j  made.  But  the  answer  to  these  ob-  483 ;  Cornell  v.  Barnes,  36  Wis,  473  ; 
lections  Is,  that  If  the  ship  should  be  Gr«cnhow  v.  Harris,  6  Munf.  <Vb.) 
lost  within  the  time  of  three  years,  for  473  ;  8  Am.  Dec.  751 ;  Stribbling  v. 
which  the  money  was  lent,  the  plaintiff  Bank,  5  Rand.  (Vs.)  132  ;  Barn'.  Col- 
was  to  lose  all  the  money  which  should  Her,  54  Ala.  391 ;  Ellenbogen  v.  Griffey, 
be  then  due  upon  the  bond.  It  Is  the  55  Ark.  368.  See  also  cases  cited  in 
essence  of  the  contract  of  bottomry  and  the  following  notes. 
respondentia,  that  the  lender  runs  the  In  the  unique  language  of  Bleckley, 
marine  risk,  to  be  entitled  to  the  ma-  C.J.,  in  Pope  t..  Marshall,  78  Ga.  635, 
Tine  interest.  The  rate  of  Interest,  and  the  question  "  whether  a  given  trans- 
the  manner  of  securing  the  payment  of  action  Is  a  purchase  of  land  or  a  loan  of 
what  may  become  due  upon  such  con-  money  with  title  to  the  land  taken  a* 
tract,  are  to  be  regulated  by  the  parties,  security,  depends,  not  upon  the  form 
Those  considerations  are  not  to  be  re-  or  words  used  in  contracting,  but  upon 
garded  by  the  court,  excepting  only  to  the  real  intent  and  understanding  of  the 
ascertain  whether  they  were  colorably  parties.  No  disgul&e  of  language  can 
put  forth  to  evade  the  statute  against  avail  for  covering  up  usury,  or  glossing 
usury.  We  do  not  perceive  anything  in  over  a  usurious  contract.  The  theory 
the  tacts  which  would  warrant  that  that  a  contract  will  be  usurious  or  not, 
conclusion.  If  the  ship  had  been  lost  according  to  the  kind  of  paper  bag  it  Is 
immediately  after  she  sailed,  it  Is  per-  put  up  in,  or  according  to  the  more  or 
fectly  clear  that  the  plaintiff  would  less  ingenious  phrsGes  made  use  of  in 
have  lost  all  his  money,"  negotiating  It,  is  altogether  erroneous. 
1,  Missouri  Valley  L.  Ins.  Co.  v.  The  law  intends  that  a  search  for  usury 
Kittle,  I  McCrary  (U.  S.)  334;  Na-  shall  penetrate  to  the  substance." 
tionat  L.  Ins.  Co.  v.  Harvey,  a  Mc-  Pranmiptlaii  of  trmr;. — In  DavU  v. 
Crery  (U.  S.)  576;  Clague  v.  Credit-  Hardacrc,  a  Camp.  N.  P.  Cas,  375, 
ors,  3  La,  114;  10  Am.  Dec.  300.  Lord  Ellenborough  said  :  "  When  a 
Wot  Psr  as  Danrlona. — In  I^evi  Tork  party  Is  compellrf  to  take  goods  in 
and  New  yersey  it  is  held  that  con-  discounting  a  bill  of  exchange.  I 
ditlona  of  this  character  are  not  fer  se  think  a  presumption  arises  that  the 
1021 


^aovGoOt^lc 


M*  M  (tonr  far  TTrarr.  USURY.  Bftk  u  0«tot  far  Unit. 

a  cover  for  usury,  it  is  deemed  a  very  important  and  suspicious 
circumstance  that  the  purchaser  had  first  applied  to  the  seller  for 


who  sues  on  the  bill.     I  mu»l  require  ^      ,  _  .     

such    evidence   to  be  adduced  ;  and  I  tertnn,  It   wu   held   not  uiuriout,  be- 

wUh  it  may  be  understood  that.  In  all  cause  the  oral  contract  was  void  under 

simitar  cases,  this  ia  the  rule  by  which  the   Statute   of    Frauds.     Newkirk   t'. 

I  shall  l>e  governed  in  the  future."  Burson,  3&  Ind.  435. 

Besclaaian  and  Nev  Bala. — A  vendee  Bobb  Flda  Balsa.  —  The  following 
of  land,  after  paying  three  fourths  of  transaction  was  held  to  be  a  sale,  and 
the  purchase  price,  applied  to  the  not  a  loan:  One  Mrs.  Gilreath  bid  in  a 
vendor  for  an  extension  of  time  on  ttie  tract  of  land  at  a  master's  sale  for 
tMtlance  of  (710,  then  past  due.  As  the  $1,045,  ^"^  '''''  ^°^  make  the  cash  paj- 
result  of  the  negotiations  the  vendor  ment.  She  offered  to  transfer  her  bid 
gave  htm  a  deed  of  the  land  and  took  to  the  defendant  at  the  same  price,  pro- 
back  a  mortgage  payable  in  four  vided  she  should  be  given  five  and  one- 
months  for  fi,oio,  with  interest.  In  half  acres  of  the  tract.  The  defendant, 
an  action  to  foreclose  the  mortgage,  wishing  longer  time  for  payment  than 
the  mortgagee  claimed  that  the  deed  allowed  b^  the  terms  of  sale,  applied  to 
was  given  upon  a  resale,  and  that  the  the  plaintiff  to  advance  the  cash  psT- 
original  contract  had  been  forfeited  by  ment.  This  the  latter  agreed  to  do, 
reason  of  the  vendor's  failure  to  pay  and  to  sell  the  defendant  the  tract,  leas 
the  balance  of  the  purchase  price  at  the  Hveandone-lulf  acres,  for  (1,306,00 
maturity.  It  was  shown  that  when  the  the  terms  of  $400  cash,  and  the  balance 
vendor  applied  for  the  forbearance,  the  deferred.  Upon  receipt  of  the  cash 
vendee  had  answered  that  he  could  not  payment,  the  master  conveyed  the 
"  fix  it,"  so  as  lo  wail  on  him  at  the  tract  to  Mrs.  Gilreath,  who  conveyed 
desired  time,  without  making  a  new  all  but  the  five  and  one-half  acrea  to 
sale  at  the  increased  figure.  It  was  the  defendant.  Thereupon  the  defend- 
held  that  the  equitable  tide  was  in  the  ant  paid  the  plaintiff  the  li\oo,  and  gave 
vendee  at  the  time  of  the  pretended  re-  her  a  note  for  $906,  in  return  for  which 
sale,  and  thai  (he  mortgage  was  the  plaintiff  gave  a  written  agreement 
usurious.  Crippen  v.  Heermance,  9  to  convey  the  land  to  the  defendant  on 
Paige  (N.  Y.)  an,  reversing  Clarke  payment  of  Ihe  note.  The  court  took 
Ch.  (N.  Y.)  133.  the  view   that   the  defendant  was  not 

An  eieciilory  contract  for  the  sale  of  able  to  buy  the  land  herself,  and  al- 
land,  assigned  by  the  purchaser,  may,  lowed  the  plaintiff  to  buy  it,  and  then 
upon  default  in  the  terms  of  the  sale,  sell  to  her  at  a  price  agreed  upon  tie- 
be  surrendered  by  the  assignee  and  a  tween  them.  Wheeler  v.  Marchbankt, 
contemporaneous    agreement    entered  33  S.  Car.  594. 

into  for  a  new  sale  of  the  same  land  to        The  defendant,  havingpurchased  land 

the  assignee  at  lai^er  price  and  upon  a  covered  by  two  mortgages  of  $20,000 

longer  credit;  and,  in  the  absence  of  and  $10,000   respectively,  and  foreclo- 

evidence  of  intent  to  evade  the  statute,  sure  being  threatened,  thedefeadant  got 

such  new  sale  will  not  l>e  held  usurious,  the   plaintiff   to   purchase   the  $10,000 

Farmers'  L.  &  T.  Co,  v.  Smith,  Clarke  mortgage,  which  he  obtained  for  $15,- 

Ch.  (N.  Y.)  540.  000,     Theothermortgage  was  assigned 

Where  an  executory  contract  for  the  to  a  third  person.  The  plaintiff  agreed 

sale  of  land  is,  by   agreement  of  both  to  extend  (he  time  of  payment,  and  (he 

parties,   rescinded   on  account   of   the  defendant  agreed  that  the  whole  amount 

vendee's  failure  to  make   the  payments,  of  $10,000  was  due  and  that  there  was 

and  a  new  sale  made  to  the  same  ven-  no  defense  to  it,  and  he  executed  a  new 

dee  at  a  higher  price  and  longer  time,  bond  and  mortgage  to  the  plaintiff  for 

with  Interest,  proper  credit  being  given  the  full  amount.     It  was  held  tliat  the 

for  the  amount  paid  by  the  vendee  un-  transaction  was  In  effect  a  purchase  of 

der  the  first  contract,  and  there  is  noth-  the  original   mortgage,  and  was    free 

ing  to  indicate  an  Intention   lo  evade  from  usury.     Sweeney   u.  Peaslee  (N, 

the  statute,  the  transaction   will  not  be  Y.  Sup.  Cl.),  17  N.  Y.  Supp.  ait;  63 

held   usurious.     Shirkey   ».    Hunt,  18  Hun  (N.Y.)  621. 
Tex.  883.  Though  usurious  interest  be  calcu- 
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a  loan,  and  that  he  was  known  to  the  latter  to  be  in  a  needy  finan- 
cial condition.  The  cases  cited  in  the  note  show  that  proof  of 
these  facts  is  often  decisive  of  the  question  of  usurious  intent.* 
Where,  on  an  application  for  a  loan  of  money,  the  lender  requires 

]«teduponanex»tiDg([idebtedness,*nd  chase,  ft  not  being  otherwiee  shown  to 

the   amount  of  principal  and  interest  be   intended   aa   a   loin.     Dunham   v. 

adopted  aa  the  price  for  a  reconveyance  Cudlipp,  9^  N.  Y.  129. 

of  land  purchaMd  bv  the  creditor  at  a  Where  property  is  sold  absolutely  in 

■herifTi  Kale,  tliere  Is  no   usury  in  the  payment  of  a  debt,  the  conveyance  to 

transaction,   it  being  a  bona  fide  sale  the  creditor  is  not  vitiated  by  a  aubse- 

and  not  Intended   as  a  loan.     Mills  v.  quent   agreement  to   reconvey  to   the 

Crocker,  9  La,  Ann.  334.  grantor  on   payment  of  a   sum  larger 

A  sold  B,  on  credit,  certain  bank  than  the  original  debt  and  lawful  inter- 
stock  at  par,  which  was  then  worth  in  est.  Barfleld  v.  Jeffenon,  78  Ga.  aio. 
the  market  but  eighty  per  cent,,  to  en-  To  the  same  eSect,  see  Matlock  v. 
able  B  to  raise  money  thereon  at  the  Cobb,  61  Miss.  43.  And  see  Fr«nk  v. 
bank.  B  pledged  it  at  the  bank  as  Davis,  33  Abb.  N.  Caa.  (N.  Y.)  41a. 
security  for  his  note  for  the  amount  of  1,  Miller  *.  Castes,  4  Thomp.  &  C. 
the  market  value  of  the  stock.  It  was  (N.  Y,)  439;  Swanaon  v.  White,  5 
held  that  there  was  nothing  usurious  in  Humph.  (Tenn.)  373 ;  Anonymous,  1 
the  »ale.  Selby  v.  Morgan,  3  Leigh  Desaua.  (S.  Car.)  333. 
(Va.)  577.  PTlm  AppUoattMi  fbr  Loas.  — Ttie 

It  is  not  usury  to  sell  mortage  se-  plalntlfl,  a  college  student,  applied  to 
curities  at  a  premium,  whether  socii  a  Jew  to  borrow  monej'.  The  latter 
premium  be  computed  at  a  rate  of  in-  introduced  him  to  some  silk  merchants 
terest  in  excess  of  tiie  legal  rate  for  who,  after  ascertaiaing  tliat  the  plain- 
time  past,  or  as  compound  interest,  or  tiff  had  an  estate  in  expectancy,  agreed 
stated  at  a  gross  sum.  Culver  v.  Bige-  to  let  him  have  a  quantity  of  silks  at  a 
low,  43  Vt.  14^  price  which  they  Aied  at  £1,334,  '-■>(' 

If  it  clearij  appears  that  a  sale  of  he  gave  them  hia  note  payable  in  one 

stock,  on  credit  and  at  par,  north  but  year  for  that  amount     llie  silka  were 

ninety  per  cent,  was  not  Intended  as  a  then   delivered   to  the  Jew,  who   sold 

loan,  though   the   purchaser  gave   his  themontheplaintiS'Baccountfor£799, 

note  at  legal  interest  fbr  the  price,  it  somewhat  less  than  their  actual  value, 

will  not  be  held  usurious.     Willougiiby  Lord   Chancellor   Thurlow   held   that 

V.  Comatock,  3  Edw.  Ch.  (N.  Y.)  434.  this  was  a  usurious  loan  under  the  guise 

A  contract  for  sale  of  {6,000  worth  of  a  sale.  Barker  i'.  Vansommer,  I  Bro. 

of  Uniitd  Slates  eight  per  cent,  bonds,  C.  C.  149. 

to   be  delivered  at  a  future  day  for  (6,-  A   firm  of  merchants,  learning  that 

Qoo  in  hand  paid,  ia  not  usurious.   Bull  the  defendant  was  In  need  of  £300,  sent 

■V.  Douglas,  4  Munf.  ( Va.)   303 ;  6  Am.  word  to  his  broker  that  they  could  let 

Dec.  518.  him  have  half  that  sum  in  money  and 

The  owner  of  stock  sold  it  for  the  the  other  half  in  goods,  which  they  as- 
same  price  he  had  paid,  which  was  sured  him  were  of  choice  quality,  and 
greatly  In  excess  of  the  market  price ;  that  he  would  lose  nothing  by  them, 
but  his  purchaser  afterward  sold  it  for  When  he  applied  to  them,  however. 
much  less,  the  latter's  loss  being  In  ex-  they  profeased  to  be  unable  to  let  him 
ceas  of  the  legal  rate  of  interest  on  a  have  any  money,  and  persuaded  him  to 
loan  of  the  amount  he  paid.  It  was  take  the  whole  amount  in  goods,  upon 
held  that  the  transaction  was  not  neces-  receiving  which  he  gave  them  a  bill  of 
aarilj  usurious,  unless  the  parties  In-  exchange  for  £230.  The  goods  were 
tended  it  aa  a  mere  device  to  evade  the  immediately  taken  by  hia  broker  to  an 
statute.  Kelley  v.  Sprague,  58  Hun  auctioneer,  who  sold  them  for  £117. 
(N.  Y.)  611.  In  an  action  on  the  bill,  a  verdict  that 

The  iact  that  before  a  mortgage  loan  the  transaction  waa  uaurious  was  sus- 

was   made,   a   person   other   than   the  talned.     L,owe  v.  Waller,  3  Doug,  736. 

mortgi^ee  had  signified  his  wlllingneas  The  owner  of  certain   stock,  whose 

to  purchase  the  debt  and  mortgage  at  a  cash  market  value   waa  ninety-one  per 

discount  greater   than    legal   interest,  cent.,  being  applied  to  by  the  agent  of 

does  not  affect  the  validity  of  such  pur-  A  for  a  loan  of  money,   replied  that  he 
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3  the  |i,550  paid  for  the  land, 

...              laid   that  in   that  case   he  the  pUintiff  gave   the   defendant  ontj 

could  accommodate  him.   As  the  result  ti63.    The  consideration  named  in  the 

of  these  negotiations,  the  owner  trana-  deed  to  the  defendant  was  |t,635.     It 

ferred  a  quantity  of  the  stock  to  A,  and  was  held  that  the  entire  transaction  was 

took  his  note  for  its  par  value  pa  jab  le  usurious  and  void,  and  that  the  platn- 

In  three   years  with  legal  interest.     It  tiff  was  not  entitled  to  a  lien  for  the 

was  held  a  fair  sale.     Brockenbrough  11,550  purchase-money.     Terwilligerl'. 

V.  Spindle,  17  Gratt.  ( Va.)  ai.  Beecher,  58  Hun  (N.  V.)  605. 

To  require  the  borrower,  as  a  condl-  A  contract  for  the  purchase  of  cotton 

tlon  of  the  loan,  to  purchase  notes  held  on  credit,   at  a  price  higher  than  the 

by  the   lender  against   one  known   by  market  value,  is  usurious,  when  it  grew 

him  to  be   insolvent,  would  be  usury,  out  of  an  application  to  the  vendor  for 

But   if  the  lender  bona  fide  supposed  a  loan,  and  he  knew  that  the  vendee  In- 

that   the   maker   of   the  notes  had  re-  tended  to  sell  the  cotton  immediately 

quested  the  borrower  to  purchase  them,  for  cash  at  a  lower  price,  in  order  to 

and  the  lender  did  not  know  they  were  raise  money.     Collier   v.  Barr,  64  Ala. 

uncollectible,  this  would  disapprove  hia  543. 

intent  to   take   illegal  interest  for  the  The  purchaser  of  a  mule  at  the  agreed 

loan.     Shober  v.  Hauser,  4  Dev.  &  B.  price  of  (102.50  applied  to  a  merchant, 

(N.  Car.)  91.  who   was   advancing   him   meant,   for 

Where  a  note  for  $350  was  given  for  money  to  pay  for  the  mule.     The  mer- 

a  loan  of  $100  in   cash,  and  a  transfer  chant  paid  the  owner  the  (103.50,  and 

by  the  lender  to  the  borrower  of  a  note,  delivered  the  mule  to  his  debtor.    The 

guaranteed    by   the    lender,    for   $150  latter  gave  him  a  mortgage,  In  which 

against  a  third  person  who  was  then  there  was  an  item  of  $130,  which  the 

insolvent,  an  instruction  was  sustained  merchant  claimed  was  the  agreed  price 

to  the  effect  that,  though  the  transfer  at  which  he  sold  the  tnule  to  the  mort- 

WBS  coupled  with  the  loan,  and  though  gagor  on   credit.     The  latter  testilied 

the   note  finally  proved   uncollectible,  that  he  made  no  agreement  in  relation 

by   reason   of   the   insolvency   of   the  to  price.     It  was  held  that  it  was  not  a 

maker   and   Indorser,   this   would   not  sale,  but   a  usurious   loan.     Meyer  v. 

render  the  loan  usurious,  if  the  lender  Cook,  85  Ala.  417. 

at  the  time  believed  the  parlies  to  be  The  plaintifr,  a  merchant,  had  been 

solvent,  and  if  the  transfer  was  made  furnishing  the  defendant  with  goods  on 

in  good   faith  without 'unlawful  intent,  credit,  under  an  agreement  that  he  was 

Thomas  v.  Murray,  33  N.  Y.  605.  to  chat^  a  nroSt  of  twenlr  per  cent 

A  and  B  desiring  lo  purchase  public  on  the  cost  of  the  goods.  The  defend- 
lands  upon  which  they  had  made  im-  ant,  wishine  to  buy  a  mule,  applied  to 
provements,  applied  to  C  to  lend  them  the  plaintiff  to  borrow  money  for  that 
$1,100  for  that  purpose.  He  advanced  purpose,  which  the  plaintiff  declined  to 
the  monejf,  took  the  title  In  his  own  lend  him,  but  agreed  to  buy  the  mule 
name,  under  an  agreement  by  which  for  him,  and  charge  to  his  account  the 
A  and  B  were  to  pay  him  (330  per  year  usual  twenty  per  cent,  profit.  In  an 
for  four  years,  and  the  principal  at  the  action  lo  recover  the  mule  under  a  pur- 
end  of  that  time,  wlicn  he  would  con-  chase-money  mortgage,  it  was  held 
vey  to  them.  If  they  should  fail  to  that  the  evidence  justified  a  verdict  for 
make  the  payments,  the  contractwould  the  plaintiff.  Brakefield  v.  Halpem 
be  forfeited,  and  they  would  become  his  (Ark.  1891),  15  S.  W.  Rep.  190. 
tenants  at  will  at  an  annual  rental  equal  The  defendant  desiring  to  purchase  a 
to  tea  per  cent,  on  $1,400.  It  was  held  lot  and  make  improvements,  requested 
to  be  usurious,  Ferguson  v.  Sutphen,  the  plalntitT,  his  employer,  to  loan  him 
S  111.  547.  (170   for  that  purpose  at   the  highest 

The  defendant  being  desirous  to  buy  legal  rate  of  interest.    The  plaintiff  re- 

a  piece  of  land  costing  $1,550,  the  plain-  fused,   saying  his   money    was    worth 

tiff  agreed  to  lend  her  $1,000  at  six  per  more  than  that,   but  offered  to  advance 

cent,  and  to  retain  $75  as  a  bonus.   The  the   money,  and   take  the  title  in  hii 

defendant  bought  the  land  for  t<-550,  own  name,  the  defendant  to  pay  hfm, 

and  assigned  her  contract  lo  the  plain-  as  rent,  the  sum  of  $30  per  month  for 

tiff,  who  paid  that  amount  to  the  owner,  twelve  months,  at  the  end    of  which 

received  a  deed,  and  then  conveyed  to  time  he  would   reconvey  to  the  defend- 

the  defendant,  who  gave  back  a  mort-  ant.     Accordingly    the    defendant 
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as  a  condition  of  making  the  loan,  that  the  borrower  shall  buy 
something  of  him  at  an  exorbitant  price,  and  particularly  where 

the  borrower  does  not  need  or  want  the  property  offered,  the 
transaction  becomes  thereby  marked  as  a  cover  for  usury.^ 
The  same  principle  applies  to  cases  where  the  lender  procures  the 

accepted  the  (170.  and  ■  deed  was  eze-  of  Yeoman  «.  Baratow,  Lutw.  371. 
cuted  to  the  plaintiff,  though  the  grantor  The  plaintiff  declared  in  ataamfsit  tbat 
supposed  it  ran  to  the  defendant.  The  he  had  sold  and  delivered  to  the  de- 
defendant  made  the  improvementi.  It  fendant  certain  pieces  of  "hammered 
was  held  a  mere  cover  for  usurj.  TiJ-  silver  money,  the  coin  of  this  realm, 
lar  V.  Cleveland,  47  Arlt.  387,  amounting  to  the  sum  ot  Eyx  English 

1.  QuBckenbos  v.  Sayer,  61   N.  Y.  money,"  and  thai  the  defendant  agreed 

344;  Earnest   v.   Hoskins,  100  Pa.   St.  to   pay   therefor  "£300  in  new  milled 

551 ;  Eagleson  v.  Shotwell,  i  Johns.  Ch.  English  money,  together  with  £4,  im 

(N.   Y.)   536;   Valley   Bank  v.   Strib-  for  every  hundred,  amounting  to  £13, 

bling,7  Leigh  ( Va.)  36;  Bank  of  Wash-  loi  of  the  said  new  milled  money  by 

ington  V.   Arthur.  3  Gratt.  (Va.)  173;  way  of  Interest,"  at  the  end   of  eight 

Grosvenor  v.  Flai,  etc..  Mfg.  Co^  a  N.  months.    The  jury  found  for  the  plain- 

J.  Eq.  453;  Tarleton  v.  Emmons,   17  N.  tiff,  and  the  court   granted  judgment 

H.  43;    Rose  V.  Dickson,  7  Johns.  (N.  accordingly,  holding  that,  he  the  verdict 

Y.)  196.  established  a  sale,  tncy  would  not  pre- 

BngUih  Astlioiltla*.  —  The  English  sume  usury.  It  was  remarked  by  some 
court*  liave  always  been  very  suspicious  of  the  judges  that  if  a  man  had  a  great 
of  transactions  taking  the  form  of  a  occasion  for  guineas,  and  could  make 
sale  of  goods  on  credit  to  a  needy  per-  great  advantage  of  them,  and  for  this 
son,  and  wherever  the  circumstances  he  gave  money  for  them  beyond  their 
indicate  a  probable  device  to  obtain  value,  this  was  not  usury.  The  sound- 
more  than  legal  interest,  the  transac-  ness  of  this  decision  is  very  question- 
tion  has  been  treated  as  a  loan.  Rey-  able.  A  more  palpable  attempt  to 
nolds  V.  Clayton,  Moore  398  ;  Barker  v.  evade  the  statute  would  be  difficult  to 
Vansommer,  iBro.  CO.  149:  Loweu.  conceive  of.  See  criticism  in  Marsh  u. 
Waller,  Doug.  736;  Pratt  v.  Wiliey.  i  Martindale,  3  Bos.  &  Pul.  IC4. 
Esp.  N.  P.  Cbe.  40;  Davis  v.  Hardacre,  Bxorbltant  Price.  —  A  sale  of  prop- 
1  Camp.  N.  P,  Cas.  375;  Coombe  v.  erty  to  the  borrower  in  connection 
Miles,  2  Camp,  N.  P.  Cas.  553.  with  a  loan,  at  a  price  much   greater 

In   Rich  V.   Topping,  i    Esp.   N.   P.  than  its  value,  of  which  fact  both  par- 

Cas.  176,  it  was  held  to  be  the  province  ties  were  aware,  though  nothing  was 

of  the  jury  to  decide  whether  the  differ-  said  as   to  its  real   value,  is  usurious. 

ence  in  the  price  at  which  the  goods  Low  v.  Musaey,  36  Vt.  183. 

were  taken,  and  the    price  for  which  A  tacit  understanding,  based  on  the 

they  weresoldby thepartytakingthem,  lender's  well-known  practice,  that  the 

was  so  great  as  to  make  it  apparent  that  tiorrower  would  buy  a  hone  of  him  at 

they  were   taken   only  as  a  cover  for  an   exorbitant   price,  renders  the  loan 

usury.  usurious.     Douglass  v.  McChesney,  3 

In  Chesterfield  n.  Jansaen,  i  Atk.  340,  Rand.  ( Va.)  109. 

Lord   Hardwicke  said  :  "It  is  lawful,  A  note   for  $i,Soo,  at   four   months, 

likewise,  for  a  man  to  sell  his  goods  as  was  given  for  a  pretended  purchase  of 

dear  as  he  can  in  a  fair  way  of  sale;  but  stock,  which  it  was  stipulated   should 

if  A  applies  to  B  to  lend   money,  and  not   be   delivered   until   the   note  was 

offers  to  allow  more  than  the  real  In-  paid.     At  the  same  time  the  seller  lent 

tereat.  and  B  says,  '  No,  I  will  not  agree  the  buyer  (3,600  and  took  the  stock  as 

to  your  proposal  on  these  terms,  hut  I  collateral,  it  being  a  condition  of  the 

will  give  you  cash  or  quantity,  of  goods,  loan  that  the  borrower  should  buy  the 

and  you  shall  pay  me  so  much  at  a  stock.     It  was  held  that  the  jury  were 

future  time  for  them  beyond  the  price  warranted  In  finding  that  the  note  was 

I  now  fii,'  and  then  charge  an  extraor-  usurious.     Black  v.  Ryder,  5  Daly   (N. 

dinary  profit,  this  is  a  shift  to  get  more  Y.)  304. 

than  the  legal  interest,  and  Is  usurious."  In  Hathway  v.  Hagan,  59  Vt.  75,  one 

A  case  dilScult  to  reconcile  with  the  of  the   Items   of  consideration   In   the 

doctrine  of  other  English  cases  is  that  note  sued  on   was  ¥70  as  the  price  of  a 
37  C.  of  L.— 6s                          1025 
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borrower  to  sell  property  to  him  at  an  inadequate  price,  either  in 
connection  with  an  actual  loan  of  money,  or  in  lieu  of  it,  together 
with  an  agreement  to  reconvey  for  a  higher  price.' 

The  question  whether,  in  view  of  all  the  facts,  a  bona  fide  sale 

or  a  usurious  loan  was  intended,  is  in  most  cases  to  be  submitted 
to  the  jury.* 

sleigh  worth  about  ts-  1"  delivering  the  l>,93j ;  but  ir  he  should  fall  to  pay  that 
opinion  ofthe  court,  Rowell,  J.,  said  :  sum  punctually,  the  agreement  to  re- 
"  The  defendant  did  not -want  the  sleigh  convey  should  be  void.  The  sate  w«s 
and  had  no  use  for  It;  but  the  orator  made  for  the  purpose  of  enabling  A 
took  advantage  of  his  situation,  and  to  raise  money.  It  was  held  that  it 
compelled  him  to  buy  it  at  fifteen  times  was  a  mere  cover  for  usury.  Clark- 
its  value  in  order  to  get  extension  on  son  v.  Garland,  i  Leigh  (Va.)  i63. 
hl(  notes,  which  were  then  in  the  hands  A  debtor  on  a  single  bond  transfer- 
of  an  attorney  for  collection.  These  red  to  his  creditor  other  bonds  of  boI- 
circu instances  make  that  transaction  vent  and  responsible  parties  with 
usurious,  notwithstanding  the  subtcr-  sureties,  to  an  amount  nearly  double 
fuge  of  a  sale  retorted  to  to  cover  it ;  for  the  amount  of  his  own  bond,  but  at  an 
the  law  is  quick  to  discern  the  intents  agreed  price  of  only  half  their  actual 
of  men,  and  piercing  even  to  the  divid-  value;  and  for  the  difference  l>etween 
ing  of  the  joints  and  marrow  of  sham  such  price  and  his  own  bond  he  gave  a 
and  pretense."  new  bond  with  sureties,  pavable  at  a 

1.  Mlas  to  Oradltor.— A  sale  of  chat-  future  day,  with  legal  Interest.     At  the 

tels  under  an  agreement  that  the  seller  time   of    making  this   setllement,  the 

epurcbase  them  within  sii  months  debtor  was  about  to  leave  the  state,  and 

ylng  the   amount   advanced  with  was   being  urged  by  the  creditor   for 

o  and  a  half  per  cent,  per  month  for  payment.    It  was  held  that  the  trans- 

Ihe  use  thereof,  is  usurious  on  its  face,  action  was  a  usurious  agreement   for 

Starkweather  i>.  Prince,  i    MacArthur  forbearance.      Gibson     v.    Fristoe,    i 

(D.  C.)   144.  Call  (Va.)  63;  i  Am.  Dec.  503. 

A  sale  of  land  by  one  known  to  be  in  Fair  mc«. — Though  a  loan  was  made 
embarrassed  clrcumaCances,  with  an  ac-  conditional  upon  the  borrower  selling 
companying  guaranty  that  it  would  in-  land  to  the  lender  at  a  specified  price, 
crease  in  value  fiity  per  cent,  per  an-  it  was  not  usury  if  the  price  paid  there- 
num  for  two  years,  at  the  end  of  which  for  by  the  lender,  was  all  the  land  was 
time  the  purchaser  was  to  tender  back  then  worth.  Fellows  ti.  AmeHcan  L. 
a  deed  and  receive  twice  the  amount  he  Ins^  etc.,  Co.,  1  Sandf.  Ch.  (N.Y.)  303. 
had  paid,  was  held  to  be  a  usurious  A  judgment  debtor  sold  all  her  prop- 
loan.     Delano  v.  Rood,  6  III.  690.  ertj  to  a  friend  for  |6,ooo,  he  agreeing 

A  contract  to  purchase  land  at  a  very  to  pay  all  Hens  and  expenses  against 

Inadequate  price  and  to  reconvey  to  tlie  her  out  of  that  sum  and  give  her  the 

vendor,  if  paid,  a  price  larger  than  the  balance.     He  also  executed  an  agree- 

sum  advanced  and   legal   interest,  the  ment  to  reconvey  to  her  for  $7,000  in 

vendor  being  at  the  time  in  necessitous  ten  annual  installments,  with  Interest, 

circumstances,   is  a   usurious  loan,  the  (1,000  being  designated  as  a  fee  for 

Heylle  v.  Logan,  i  A.  K.MarHh.(Ky.)  his   services.    It  was  held   that  there 

510.  was  no  usury  in  the  arrangement,  which 

Buying  a  slave  at  half  his  value,  and  was  in  effect  a  contract  to  resell.    Myen 

at  the  same  time  lending  the  seller  a  -o.  Roller,  85  Va.  6ai. 

sum  of  money,  with  an  agreement  that  S.  Chase  v.  New  York  Mortg.  Loan 

if  security  Is  given   for  a  sum  larger  Co.  (Minn.  1893),  51  N.  W.   Rep.  8r6; 

than   the  price  of  the  slave,  the  loan  Tyson  v.  RIckard,'  3  Har.  &  J.  (Md.) 

and  interest,  the  slave  shall  be  returned  109: 5  Am.  Dec.  434;  Monroe  v.  Foster, 

and  the  loan  considered  as  paid,  is  a  49  Ga,  514. 

usurious  transaction.     Shanks  v.  Ken-  Qneitlon  for  Jnrj. — Whetber'a 

nedy,  i  A.  K..  Marsh.  (Ky.)  65.  transaction  which  was  in  form  a  sale 

A  conveyed  slaves  to  B  for  #3,335,  was   resorted  to   by   the  parties   as   a 

under    an   agreement    that   A   shoum  cover  for  a  usurious  loan,  is  a  question 

have  the  use  of  them  on  hire  for  one  to  be  determined  by  the  jury  from  all 

year,  at  the  end  of  which  time  B  would  the  circumstances  surrounding  the 

reconvey  them  to  A,  if  he  should  pay  B  transaction,  and    not  from  the  aecret 
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XZZL  LOAV  or  Ceattbu  ;  FATUirT  nr  Em.— Usury  cannot 
be  predicated  of  a  loan  of  chattels,  stocks,  or  choses  in  action,  to 
be  returned  in  kind,  unless  the  appearance  of  a  loan  is  resorted 
to  as  a  cover  for  an  actual  usurious  transaction.'       The  same 


Intention  of  one  of  the  partleanot  com- 
municated to  the  other.  Ayrault  v. 
Chamberlain,  33  Barb.  (N.  Y.)  329. 

Bnrdan  of  Proof — It  i«  the  Kttled  rule 
in  New  Tork  that  the  burden  ol  prov- 


h  upon  the  partj  who  sets  up  that  de- 
fenae.  Stuart  v.  MechaoIcK,  etc..  Bank, 
19  Johni.  (N.  Y,)so8;  Thomas i.Mur- 


t  of  IntMii.  —  The  exchange 
of  a  state  bond  of  (1,000  for  a  note  of 
the  •ame  amount  at  three  monthi,  in- 
doned  by  a  third  party,  the  payee 
knowing  that  the  maker  of  the  note  in- 
tended to  lell  the  bond  in  open  market 
immediately  at  ninety-three  per  cent, 
of  its  par  value,  is  not  usurious,  in  the 
absence  of  proof  of  intent  to  disguise  a 
loan.  England  v.  Moore,  4  Houst 
(Del.)  189. 

The  [acts  that  a  sale  was  made  on 
credit  at  a  much  higher  price  than  the 
■eller  had  offered  to  take  in  cash,  and 
that  he  was  In  the  habit  of  lending 
money  at  uiurious  interest,  do  not 
prove  that  the  sale  was  a  cover  for 
usury.  There  must  be  some  other 
evidence  that  a  loan  was  intended. 
West  V.  Belches,  s  Munt.  (V«.)  187. 

I.  Dry  Dock  Bank  v.  American  L. 
Ins.,  etc.,  Co.,  3  N.  Y.  344;  Hall  v. 
Haggart,  17  Wend.  (N.  Y.)  aSo ;  Gum- 
ming V.  Williams,  4  Wend.  (N.  Y.) 
680  ;  Perrine  -v.  Holchkiss,  3  Lans.  (N. 
Y.)  416  ;  Smith  v.  Price,  a  Heisk, 
(Tenn.)  293. 

imitad  BtatM  Bonds.— The  following 
contract  was  held  to  be  not  usurious  : 
"  Received,  Nashville,  AugUBt9th,  1871, 
of  Mrs.  Maria  Lou  Lj'le,  one  United 
Stattt  bond  for  one  Ihousand  dollars, 
No.  165,810,  also  one  thousand  U.  b. 
bond,  No.  879.748,  making  together  two 
thousand  dollars,  the  interest  arising  on 
■aid  bonds,  whlcii  are  due  January,  1871, 
belonging  to  said  Mrs.Maria  Lou  Lyie, 
and  any  Interest  thereafler ;  also,  if  said 
G.  Rice  &  Co.  and  Mrs.  Lyle  agree  that 
G.  Rice  &  Co.  shall  keep  said  bonds  af- 
ter January  ist,  1871,  the  Interest  every 
six  months  is  thirty  dollars  in  gold  on 
each  of  said  bonds,  which  we  will  pay 
to  Mrs.  Lyle.     ■         G.  Rice  &  Co. 

"  N,  B. — We  also  agree  to  pay  six  per 


cent,  interest  on  the  above-named  bonds, 
outside  of  t  h  e  Interest  accruing  on 
them.  G.  Rice  &  Co."  The  court,  by 
Turney,  C.  J.,  said  :  "  The  contract  was 
merely  one  of  renting  or  hiring,  and  was 
legitimate,  as  would  have  been  the  hir- 
ing of  a  horse,  or  the  renting  of  a  house 
anil  lot,  with  the  agreement  that  the 
party  might  pledge  or  sell,  but  at  the 
same  time  undertaking,  with  security, 
the  return  ol  the  property  in  kind  to 
the  original  owner,  or  account  for  its 
value."  Marshall  v.  Rice,  85  Tenn.  j02. 
trsa  of  CattlB.— In  Bull  «.  Rice,  5  N. 
Y.  315,  the  following  agreement  was 
held  free  fi'om  usury,  no  intention  ap- 
pearing to  evade  the  statute :  "Whereas 
John  Bull  .  .  .  hasleasedunto  Wilder 
Rice     .     .     .    eleven  cows  for  the  term 


year   following   this  date;   and   I,  the 


bvti 
of  May,  183^  or  S,  as  l'  shall  elect, 
worth  I203,  or  that  amount  in  cash,  as 
I,  the  said  Rice,  shall  choose.  And  the 
said  John  M.  Bui!  hereby  authorizes 
said  Rice  to  exchange  said  cows,  if  he, 
the  said  Rice,  shall  deem  it  profitable 
for  him,  the  said  John  M.  Bull.  The 
said  John  M.  Bull  to  sustain  all  losses 
that  shall  appear  to  be  provideniial, 
such  as  said  cows  being  kilted  by  light- 


It  is  not  usury,  upon  Ihe  letting  of  a 
cow  and  catf,  to  stipulate  for  the  re- 
turn of  the  cow  at  the  end  of  four 
years  with  another  cow  three  years 
old.  Cummings  v.  Williams,  4  Wend. 
(N.  Y.)  679.  Nor  to  stipulate  for  30  ad- 
ditional shares  of  bank  stock  as  com- 
pensatjon  for  a  loan  of  142  shares  for 
a  year.  Steptoe  v.  Harvey,  7  Leigh 
(Va.)  SOI, 

A  contract  for  the  letting  of  sheep, 
that  the  borrower  should  return  the 
same  number  and  quality  of  sheep  on  ti 
year's  notice,  and  in  th$  meantime  pay, 
annually,  fifty  cents  per  head  for  th^r 
use  is  not  usurious,  though  such  com- 
pensation exceeds  legal  interest  on  the 
value  of  the  sheep.  Hall  v.  Haggart, 
17  Wend,  (N.  Y.)  380. 

The  sale  of  a  number  of  cows,  to  be 
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rule  applies  to  agreements  made  between  the  parties  to  pay  a 
debt  in  commodities  of  fluctuating  value.* 

paid  for  at  the  end  of  four  years  by  said :  "  I  agree  with  the  learned  ascUt- 
twice  the  number  of  the  same  quality,  ant  vice'  cliancellor  bj  whom  this 
Is  not  usurious.  Spencer  v.  Tllden,  j  cause  wag  first  heard,  that  these  trans- 
Cow.  (N.  Y.)  144.  actions   were    not   sates   of  exchange, 

A  contract  bv  the  borrower  of  corn  but  were  loans.     There  was  no  price 

to  return  therefor  at  the  end  of  the  sea-  fjned  upon  the  transfer,  but  the  bills 

son   a   greater  amount  of  corn,  is  not  were  delivered  to  the  banking  company 

usurious.      ERsterlin   v.    Rylander,   59  upon   a   contract  to  return  the  same 

Ga.  391;   Morrison  v.   McKinnon,   11  amount,  in  kind,  at  a  stipulated  time. 

Pla.  553.  Can  usury  be  predicated  upon  such  a 

A  sale  of  sheep  for  a  specified  sum  of  loan  P   I  think  not.     It  was  well  said  by 

money  and  "  two  pounds  of  wool  per  the  counsel  for  the  plaintifF,  upon  the 

year  lor  each  sheep  so  sold  and  deliv-  argument,  that  '  the  Statute  of  Usury 

ered,  for  two  yeare,"  is  not  neceesarily  applies  only  to  a  loan  of  money,  or  to 

usurious.     First  Nat.   Bank  v.  Owen,  a  transfer  of  something  else  as  money, 

33  Iowa  1S5.  for  the  purpose  and  as  the  means  of 

Upon  a  sale  of  sheep  on  credit,  at  the  obtaining   money,   on   time.'    A  loan, 

then  market  price,  an  agreement  by  the  therefore,  to  be  usurious,  must  be  in 

buyer  to  deliver  to  the  seller  a  certain  fact,  if  not  in  form,  a  loan  of  money. 

quantity   of  wool  per  head,  annually,  But  here,  unless  the  transactions  were 

during  the  period  of  credit,  is  not  usu-  made  to  assume  the  shape  they  bear, 

riouG,  though  the  value  of  the  wool  is  merely  to  disguise  their  true  character. 

much   greater   than   the   highest  legal  there   was   no  loan  of   money,  either 

rate  of  interest  on  the  price.     Gilmore  directly  or  indirectly.     The  defendants 

f.  Ferguson,  28  Iowa  no.  loaned  to  the  banking  company  their 

BTclTangB  of  Secnrltlai.— 'It  has  been  bills,  payable  in  Paris ;   an  article   of 

htld   that   an  exchange  of  certain  se-  commerce,  having   no  standard   price 

curities   for   others  of  a  like  nominal  or  value,  but,  like  other  commodities, 

amount,   but  of  much   greater    actual  subject  to  the  vicissitudes  and  fluctua- 

value,  made  in  good  faith  and  not  as  a  tiont  oftrade.     They  were  to  receive  in 

cover  for  a  loan,  was  not  usurious,  even  return,  not  a  specified  amount  in  money, 

though  the  assignee  of  the  bonds  and  or    money's   worth,   but   bills    to   the 

mortgages  was  required  to   guarantee  same    amount,   payable   at   the   same 

their  payment.    Western  Reserve  Bank  place.     Whether   they   would  receive 

V.   Potter,   Clarke   Ch.    (N,   Y.)  431;  more  or  less  than  the  value  of  their 

Bank  of  U.  S.  v.  Wsggener,  9  Pet.  (U.  bills,  with  interest,  would  necessarily 

S.)  37S.    See  also  Willoughhy  v.  Com-  depend  upon  the  comparative  value  of 

stock,  3  Edw,  Ch.  {N.  Y.)  434 ;  Tal-  eichange,  at  the  time  of  the  loan,  and 

madge  v.  Pell,  7  N.  V,  33S;  Rockwell  when  it  should  he  repaid.     U  is  very 

V.  Charies,  a  Hill  (N.  Y.)  499.  likely  that,  in  the  whole  series  of  the 

A  loan  or  delivery  of  stocks  to  be  re-  transactions   between   the  parties,  the 

placed  by  a  like  number  of  shares  at  a  advantage  was  in  favor  of  the  defend- 

fu lure  day.  Is  not  usurious,  for  the  rea-  ants;  but  that   no  one   could  foresee 

son  that   it  is  uncertain   whether  the  this  result,  or  that  any  one  of  the  trana- 

lender  will  gain  or  lose  by  the  transac-  actions  would  insure  to  the  defendants 

tion.    The  stocks  may  be  tower  at  the  mote  than  the  market  value  of  their 

later  day.     But  the  transaction  must  he  exchange,  with  legal  interest,  is  entirely 

bona  Sde.     Tate  v.  Wei  lings,  3  Tenn.  certain.     The   object  of    the  banking 

531 ;  Chesterfield  r.  Janssen,  1  Atk.  340.  company  in  making  the  loan  was  un- 

Forelsn    Exchange. — In     Leavltt    v.  doubtedly  to  raise  money.     Nor  have 

DeLauny,    4    N.  Y.    363,   where    the  I  any  doubt  that  the  defendants  knew 

question  was  whether  foreign  bills  of  this.  If,  therefore,  they  had  stipulated 

exchange  loaned   by  the  drawees  to  a  for  the  repayment  of  the  value  of  the 

hanking   company,   to    be   paid   by   a  bills  loaned,  with  interest,  in  money, 

like  amount  in  similar  bills  with  seven  I  am  Inclined  to  think  the  transactions 

per  cent,  interest  and  a  commission  of  would  have   been  usurious.     But  this 

one  and   one  fourth  per  cent,  added,  essential  element  of  usury  seems  to  b« 

constituted    a    usurious    loan,   Harris  wanting." 

J.,  speaking,  for  the  court  of  appeals,  t.  Partlow  v.  Williams,  19  III.  131. 
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TTTTT  XmnoiFAI  SlCVXlTlBa. — It  has  been  held  usury  for  a  city 
to  issue  its  warrants  at  a  discount  of  twenty-five  per  cent,  in  pay- 
ment of  a  judgment  against  it;*  also  for  a  city  to  sell  its  bonds  at 
auction  for  confederate  money  worth  but  ten  cents  on  the  dollar, 
though  the  bonds  brought  more  than  twice  their  face  value*  Very 
recently,  however,  the  doctrine  has  been  judicially  advanced  that 
municipal  securities  may  be  sold  in  the  first  instance  forwhatever 
they  will  bring  in  the  market.' 

XXXIU.  C<mna&Ti(nn.>-Unless  specially  protected  by  statute, 
corporations  are  subject  to  all  the  provisions  of  usury  laws,  the 
same  as  private  persons*  They  may  be  indicted  and  punished  for 

So  of  2n  agreement  to  give,  in  psj-  Ing  to  the  commercial  buBiness  of  t  he 
ment  of  a  loan  of  monej,  a  certain  countrj.  and  toourcircutaling  medium, 
number  of  shares  of  Block  at  a  future  but  thej  are  also,  for  their  greater  ad- 
da^,  or  their  then  market  price  In  vantage  and  for  the  purpose  of  causing 
iconej-  Pike  i>.  Ledwell.  5  Esp.  N.  P.  them  to  be  accepted  as  money,  the  most 
164;  Maddock  v.  Rumbalt,  8  East  304.  desirable  investments  for  capital  In  the 

1.  Clark  V.  Dee  Moinea,  ig  Iowa  199,  monetary  centers  of  the  world,  regarded 

3.  Danville   v.   Sutherlln,   10   Gratt  as  chattels,  in  so  far  as  that  character 

(Va.)  555;   Lynchhut^  t.   Norvcll,   30  shall  tend  to  relieve  them  from  defenses 

Graft.  (Va.)  601.  and  burdens  incident  tochosesinactioit 

>.  See  Orchard  v.  School  Dist.,  14  merely,  and  give  to  them  a  merchant- 
Neb.  378,  able  and  vendible  quality.     Griffith   x: 

Sale  of  Bonds  at  DUeonnt. — In  the  Burden,  35  Iowa  143.  Further,  'this 
ca8eofMemphiBi/.Bethel<Tenn,'l87S),  character  of  chattels,  which  by  the 
17  S.  W.  Rep.  191,  it  was  held,  that  In  modern  rule  Is  attached  to  these  se- 
view  of  the  peculiar  character  of  mu-  curitiei,  must  also,  upon  principle,  ex- 
nicipal  bonds,  it  was  not  usury  for  the  empt  them  from  the  defense  of  UKury  ; 
city  of  Memphis  tosellits  bondshaving  for,  i(  they  are  regarded  as  chat- 
rix  per  cent,  interest,  at  a  discount  tela,  then,  since  usury  cannot  be  pred- 
greater  than  the  lawful  rate.  In  de-  tested  upon  a  sale  of  chattels  merely, 
Hvcrlng  the  opinion  of  the  court,  Nlch-  neither  can  it  be  predicated  upon  a 
olson.  C.  J.,  laid  :  "It  Is  well  settled  sale  of  bonds  having  the  recognized 
that  if  •  person  make  his  note  for  the  character  of  chattels.'  .  .  .  Assum- 
purpose  of  raising  money,  and  sell  it  at  ing  that  these  authorities  establish 
a  discount  greater  than  six  percent.,  the  the  entire  negotiability  of  the  city 
transaction  is  usurious,  and  neither  the  bonds,  and  the  right  of  the  city  officers 
purchaser  of  the  notes,  nor  hia  assignee  to  sell  them  in  the  market  as  chattels, 
with  notice,  can  recover  more  than  It  Is  clear  that  under  the  authority  to 
the  amount  paid,  with  legal  interest,  sellthemattheirmarket  value,  although 
But  does  this  rule  apply  to  the  city  that  might  be  a  greater  discount  than 
bonds  issued  by  authority  of  law,  hav-  legal  Interest,  the  transaction  would  be 
ing  thirty  years  to  run,  bearing  interest  neither  usurious  nor  illegal,  and  there- 
at sii  per  cent.,  payable  to  bearer,  and  fore  the  city  can  neither  raise  a  question 
authorized  to  be  issued  by  the  city  for  of  usury  norofscaling.  The  demurrer 
the  purpose  of  funding  its  indebted-  to  this  return  was  therefore  property 
~1B?  It  is  fully  established  by  a  great  sustained." 
'      --   ^-^^slhat-'  ■ 


preponderance  of  authorities  that  there         Duazsantad  AgrMtoent. — K  board  of 
u  a  marked  difference  between  individ-     education   gave  bonds  at  the   hip^*'*' 
1I  securiHes  and  the  bonds  of  munici-     legal  rate  of  interest,  but  agreed  ti 


marked  difference  between  individ-     education   gave  bonds  at  the   highest 
KcuriHes  and  the  bonds  of  munici-     legal  rate  of  interest,  but  agreed  to  pt 
pal  corporations  in  their  origin,  charac-     an  additional  sum  for  the  loan.    Th 


ter,    and    purposes.     The    bonds    of  agreement,   however,   1 

municipal   corporations   are   now   rec-  culed.    It   was   held   that   a   recovery 

opttzed   as   negotiable  in  as  full   and  could  be  had  on  the  bonds.     Ohio  v. 

complete  a  manner  as  bank-bills  or  the  Board  of  Education,  35  Ohio  St.  519. 

national   currency  of  the  country  ;  and  1.  Farmers',  etc.,  Bank  v.  Harrison, 

now  they  stand  not  only  equal   before  57   Mo.   503;   Tyng   v.   Commercial 

the  law  to  the  negotiable  paper  pertain-  Warehouse  Co.,  38  N.  Y,  308;  Com- 
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taking  usury.'  And  corporate  charters  will  not  be  construed  to 
alter  the  usury  laws  in  favor  of  the  corporation,  if  a  contrary  con- 
struction is  equally  reasonable*  A  statute  authorizing  railroad 
corporations  to  sell  their  own  bonds  at  a  discount  will  not  be  con- 
strued  to  embrace  foreign  corporations.'  Statutes  preventing  cor- 
porations from  pleading  usury  are  constitutional,  and  are  held 
to  apply  to  actions  pending  at  the  time  of  their  enactment.* 

By  statute  in  New  York,  it  is  provided  that,  "  No  corporation 
shall  hereafter  interpose  the  defense  of  usury  in  any  action."* 
Similar  statutes  have  been  enacted  in  Illinois,*  Virginia^  West 
Virginia,*  and  Wisconsin.*  This  prohibition  prevents  the  corpo- 
ration from  bringing  an  action  to  cancel  securities  given  by  it,  on 
the  ground  of  usury.**  It  has  been  held  that  the  Neiv  York  stat- 
ute applies  to  a  foreign  corporation  maker  of  a  usurious  note 
executed  and  payable  in  New  York,  and  sued  on  in  another  state." 
The  prohibition  is  held  to  extend  to  the  collateral  contracts  of  in- 
dividuals as  indorsers,  grantors,  or  sureties  for  corporations.**  The 
statutory  prohibition,  however,  applies  only  to  contracts  made  by 


11.  Lsne  i:  Watson,  (i  N.  J.  L.  186. 
See  also  Junction  R.  Co.  -c.  Bank  of 
Ashland,  la  Wall.  (U.  S.)  116. 

But  a  contrarj  decision  was  reached 
by  the  supreme  court  of  North  Caro- 
lina, in  Com'rs  of  Craven  v.  Atlantic, 
etc.,  R.  Co.,  77  N.  Car.  289,  in  which  case 
Rodman,  J.,  said :  "  It  ig  said,  however, 
for  the  (defendants  that  these  bonds 
were  delivered  in  Nevi  Tork,  and  are 


mercial  Bank  v.  Nolan,  7  How.  (MlsB.) 
S08. 

An  Ohio  corporation  empowered  to 
make  loans  with  "intereat  at  the  rate 
allowed  by  the  laws  of  Ohio,"  cannot 
enforce  a  loan  made  by  it  In  another 
state  at  Intereet  legal  there,  but  illegal 
in  Ohio.  Ewing  v.  Toledo  Sav.  Bank, 
43  Ohio  St.  31. 

1.  State  1).  Security  Bank  (S.  Dak. 
1891),  SI  N.  W.  Rep.  337;  Stale  v. 
First  Nat.  Bank  (S.  Dak.  5891),  51  N. 
W.  Rep.  587.  See  also  Ultra  Vires, 
vol.  37,  p.  351. 

S.  Caldwell  -v.  Commercial  Ware- 
house Co.,  4  Thomp.  &  C.  (N.  Y.)  179  ; 
I  Hun  (N.  Y.)7i8. 

A  bank  charter  authorizing  it  "to 
pay  and  receive  such  rate  or  interest  as 
may  be  mutually  agreed  upon,"  does 
not  relieve  the  bank  from  the  usury  law. 
TUhimlngs  Sav,  Inst.  v.  Buchanan,  6d 
Miss.  496. 

a.  McGregor  v.  Covinglon,  etc.,  R. 
Co.,  I  Disney  (Ohio)  509. 

*.  Danville  v.  Pace,  i;  Gratt.  (Va.) 
i;  18  Am.  Rep.  663. 

B.  Ne-a  Tork  Laws  (185O),  ch.  171. 

«.  Starr  &  C.  IHinoii  Annot.  Slat. 
(1885),  ch.  74,  ^44-11. 

T.  Virginia  Code  {1887),  H  *8'4- 
3816. 

«.    Weit     Virginia    Code    (1891},    p. 

500,^23. 

9.  Sanb.  &  B.  Wisconsin  Annot. 
-  Stat.,  tjl,  1688-1692. 

10.  Isle  of  Wight  Co.  V.  Smith,  51 
Hun  (N.  Y.)  S6i. 


.  ayable 
itly  they  are  governed  by  the  law 
6t  Neui  Tork  in  respect  to  tKe  rate  of 
interest  which  they  may  legally  be 
made  to  bear,  and  we  are  referred  to  a 
statute  of  Nc-w  Tork  by  which  cor- 
porations are  forbidden  to  plead  usury 
as  a  defense.  It  will  be  admitted  that 
the  statutes  of  the  state  can  have  no 
extra-territorial  operation.  The  act 
cited  cannot  and  does  not  profess  to 
control  corporations  Other  than  those 
created  by  the  law  of  Nevj  Tork;  or 
If  it  be  regarded  as  an  act  regulating 
the  practice  of  the  courts  of  Nrv 
Tork,  it  might  perhaps  apply  to  cor- 
porations created  by  a  foreign  slate 
when  sued  in  the  courts  of  that  state. 
It  cannot  govern  a  corporation  of  this 
state  sued  in  this  state." 

11.  Stewart  t.  Bramhall,  74  N.  Y. 
85;  Rosa  V.  Butterfield,  33  N.  Y.669i 
Smith  T'.  Alvord,  63  Barb.  (N.  Y.)  415- 
Lane  v.  Watson,  51  N.J.  L.  186,  fol- 
lows the  Nen  Tarh  ruling  as  to  the 
indorsers  of  a  corporation's  note. 

It  was  held,  however,  at  one  time 
in   Ntv>    Tork,   that    accommodation 
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the  corporation  ;  hence,  where  it  has  succeeded  to  the  rights  of  a 
party,  who  might  have  set  up  usury,  the  corporation  may  also 
set  it  up.  Thus,  where  a  corporation  acquired  the  rights  of  a 
pledgor,  it  was  held  that  the  corporation  could  recover  the  prop- 
erty pledged  on  the  ground  of  usury  in  the  debt.' 

Under  the  general  principles  of  agency,  knowledge  by  the 
president  of  a  banking  corporation  of  the  usurious  character  of  a 
note  discounted  by  the  bank,  imputes  knowledge  on  the  part  of 
the  bank." 

ZZXIT.  DnuiDrQ  AMoouTion."  —  (See  Building  Associa- 
tions, vol.  2,  p.  604.) 

ZXX7.  HaTiovAi  Bahks — (See  also  National  Banks,  vol.  16, 
p  143).  The  peculiar  position  occupied  by  national  banks,  in  re- 
spect to  usury,  under  the  provisions  of  the  Acts  of  Congress, 
has  been  fully  discussed  elsewhere,^  and  it  is  only  necessary  to 
refer  the  reader  to  that  article. 

An  important  decision  has  very  recently  been  rendered  by  the 
supreme  court  of  the  State  of  South  Dakota,  involving  the  applica- 
tion to  national  banks  of  a  state  law  making  usury  a  criminal 
offense.  This  is  apparently  the  first  instance  where  such  laws 
have  been  held  to  apply.* 

indoraen  of  a  corporation's  note  were  An  agreement  that  the  premium  paj- 

not  precluded  from  pleading  usury  In  able  bjr  >  borrowing  member  of  a  bulld- 

tbe  note.  Uuneerford'B  Bank  v.  Dodge,  ing    and    loan    asBoclatian,  organized 

30  Barb.  (N.  Y.)  636.  under  the  Ifew  ytrsty  statute  pravtd- 

1.  Merchants'    Exch.   Nat.   Bank   v.  Ing  that  racb  aMOclatlons  maj  agree 

Commercial  Warehouse  Co.,  49  N.  Y.  with   their  memberK  for  a  premium 

635.  upon  their  loan,  shall  be  deducted  from 

3.  Newport  Nat.  Bank  v.  Tweed,  4  the  sum  loaned  and  the  balance  on\y 

Houst  (Del.)  315.  be  paid  to  him  in  cash,  and  to  nay  In. 

1.  See  International  Bldg.,  etc..  As-  tercst  on  the  whole  sum  loaned,  U  valid 

Boc.  v.  Mayers  (Tex.  Civ.  App.  1894),  and  not  usurious.     Bowen  v.   Lincoln 

35  S.  W.  Rep.  1131.  Bldg.,  etc..  Assoc.  {N.  J.  1894),  38  Atl. 

A  contract  is  not  rendered  usurious  Rep.  67.  But  in  Texas,  a  building  as- 
by  a  provision  in  a  by-law  of  a  building  sociation  will  not  be  allowed  to  secure 
and  loan  aisociation,  giving  a  borrower  a  price  greater  than  that  allowed  by 
an  option  to  withdraw  before  the  ma-  law  for  the  use  of  the  money,  under  the 
turity  of  his  obligation  upon  payment  guise  of  a  premium  for  the  privilege  of 
of  a  certain  per  cent,  of  the  premium  borrowtng.  International  Bldg.,  etc., 
required  for  each  year,  although  the  Assoc.  11.  Bie ring  (Tex.  [894),  26S.  W. 
amount  he  would  thereby  be  required  Rep.  39.  Though  in  Louisiana  a  preml- 
to.  pay,  is  in  excess  of  the  highest  legal  um  mav  be  charged.  American  Home- 
rate  allowed,  as  he  Is  not  required  to  stead  Co.  v.  Linlgan,  46  La.  Ann. — ; 
withdraw.     International    Bldg.,   etc.,  15  So.  Rep.  369. 

Aasoc.   V.   Biering  (Tex.   Civ.   App.  «.  See  National   Banks,  vol.   16, 

1894),  33  S.  W.Rep.63i  ;  Abbottr.In-  p.  143. 

ternational   Bldg.,   etc..    Assoc,   (Tex.  D.  State  r.  First  Nat.  Bank.  (S.  Dak. 

Civ.  App.  1894),  33  S.  W.  Rep.  619.  189a),  51  N.  W.  Rep.  587.    The  official 

A  provision  of  a  mortgage  to  a  build-  ByllabuB  in  this  case,  prepared  by  Kel- 

ing  and   loan  association  for  the  pay-  lam,  P.  J.,  contains  the  reasoning  of  the 

ment  of  Interest  on  premiums  which  are  court  upon  all  the  points  raised,  and  It 

deducted   from   the    amount   paid   the  here  glvenin  full:  ■'I/mViw/.y^iu'MStat. 

mortgagor  for  the  mortgage  at  tEie  time  (i8SS),ch.866,  ^4,  in  respect  to  the  jur- 

it  la  given,  is  usurious.     Goodman  u.  Isdiction  of  state  courts  in  all  action* 

Durant  Bldg.,  etc.,  Assoc.  (Miss.  1894),  by  or  against  national  banka,  referi  es- 

14  So.  Rep.  14G.  elusive^  to  civil  actions,  and  the  right 
1031 
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XZZVL  JVDQKBKTsTAiirTBOwnHUiuBT— 1.  In  OeiuffaL— When 
a  usurious  debt  has  been  sued  on  without  collusion  and  put  into 
judgment  in  an  action  wherein  the  debtor  might  have  interposed 
the  defense  of  usury,  but  neglected  to  do  so,  it  is  generally  held 

that  he  cannot  afterwards  attack  the  judgment  on  that  ground. 
He  has  had  his  day  in  court,  and  it  was  his  own  fault  that  he  al- 
lowed the  usury  to  go  unchallenged.'     Nor  will  a  court  of  equity 

oftheatate  to  punish  a  national  bank  for  exeTcise  of  rights  conrerred,  or  the 
a  violation  of  its  police  laws  cannot  be  discharge  of  duties  enjoined,  bjr  it. 
predicated  upon  It.  For  anj  public  of-  State  sovereignty  remains  unabridged 
tensewhich  itcancommit,acorporation  for  the  punishment  of  all  crime* 
may  be  indicted  the  same  as  a  natural  committed  within  the  limits  of  m 
person.  A  national  bank,  or  any  other  state,  except  so  far  a»  they  have  iDeen 
corporation,  which  Congress,  In  the  ex-  brought  within  the  sphere  of  feil- 
ercise  of  its  legal  powers,  may  authorize  eral  jurisdiction  by  the  penal  laws  of 
to  be  organized  and  operated,  must  be  the  United  States.  The  provisions  of 
allowed  to  pursue  the  businesa  and  pur-  section  30  of  the  act  referred  to,  declar- 
pose  of  its  organization,  and  exercise  Ing  what  results  should  follow  the  tak- 
all  the  powers  necessary  or  incident  to  ing  by  a  national  bank  of  a  greater 
such  business  without  any  restraint  by  interest  than  that  allowed  by  Taw,  !• 
or  accountability  to  state  laws ;  but,  in  only  a  declaration  of  the  legal  effect  of 
the  absence  of  othereipre«slon  by  Con-  taking  such  unlawful  interest  upon  the 
gress,  this  is  the  extent  of  Its  exemp-  rights  of  the  parties  under  the  con- 
tlon  from  subjection  to  state  leglsla-  tract.  It  is  a  civil  punishment,  as  die- 
tion.  The  state  law  makes  the  taking  tinguished  from  ■  criminal  puniEhnKnt, 
□f  illegal  Interest  a  misdemeanor,  and,  and  penal  only  in  the  sense  that  ex- 
in  case  of  a  corporation,  punishes  the  emplary  damages  are  penal.  The  pro- 
same  by  fine.  To  require  a  national  visions  of  said  section  30,  imposing 
bank  to  so  pay  money  to  the  state  is  not  consequences  purely  civil,  were  not  in- 
necessarily  such  an  Interference  with  tended  to  take  the  place  or  prevent  the 
the  proper  discharge  of  its  duties  to  the  operation  of  the  police  laws  of  the 
government  as  will  make  such  require-  state  upon  the  act  of  tailing  illegal  la- 
ment invalid.  One  of  the  powers  In-  terest.  It  would  be  a  strained  and  un- 
cluded  In  the  authorized  business  of  a  warranted  deduction  to  conclude  that, 
national  bank  is  to  receive  interest  on  when  Congress  imposed  the  usual  civil 
loans,  which  power  Is  thus  defined  in  penalties  for  taking  unlawful  Interest 
the  law  :  '  Every  association  may  take,  common  to  nearly  all  state  usury  Uwt, 
receive,  reserve,  and  charge,  on  any  il  meant  to  have  such  penalties  carer 
loan  or  discount  made,  or  upon  an^  other  or  different  ground,  or  have 
note,  bill  of  exchange,  or  other  evi-  other  or  different  effect,  from  the  same 
dences  of  debt,  interest  allowed  by  the  penalties  when  found  In  corresponding 
laws  of  the  slate  or  territory  where  the  provisions  of  state  laws." 
bank  is  located,  and  no  more,'  etc.  A  1.  Bearce  ■v.  Barstow,  9  Mass.  45 ;  6 
state  law,  making  It  a  misdemeanor  for  Am.  Dec.  35  ;  Thatcher  v.  Gammon,  13 
t)ie  bank  to  do  an  act  which  the  creative  Mass.  368;  Schroeppel  v.  Corning,  10 
law  has  expressly  refused  to  authorize  Barb.  (N.  Y.)  576;  Smith  v.  Stoddard, 
or  allow  it  to  do,  cannot  'interfere  10 Mich.  148;  Si  Am.  Dec.  778;  Hope 
with  or  Impair  Its  efficiency  In  periorm-  v.  Smith,  10  Graft.  (Va.)  iii  ;  Mc- 
ing  Its  functions,'  or,  if  enforced  against  Laws  v.  Moore,  83  Ga.  177  ;  Stewart  r. 
it,  'incapacitate  it  from  discharging  Stiaher.  83  Ga.  397  |  NIsbet  f.  Walker, 
Its  duties.'  With  a  few  exceptions,  4  Ga.  an  ;  Burwell  w.  Burgwyn,  105 
having  no  pertinency  to  this  case,  the  N.  Car.  498 ;  Heath  v.  Fradcleton,  30 
police  power  In  the  United  Stales  be-  Wis.  330;  91  Am.  Dec.  405. 
longs  to  and  resides  in  the  states.  The  Usoonaolonkbla  Safanie. — Usury  Is  re- 
police  power  of  the  state  yields  to  the  garded  as  an  unconscionable  defense. 
act  of  Congress,  for  it  Is '  the  supreme  and  a  judgment  will  not  be  opened  for 
law  of  the  land;'  but  Itylelds  only  when  the  purpose  of  enabling  the  debtor  to 
and  to  the  extent  that  an  enforcement  interpose  it.  Marsh  11.  Lasher,  13  N. 
of  the  police  law  would  interfere  with  J.  Eq.  353;  Hazelrigg  c.  Wainwright, 
the  act  of  Congress,  or  with  the  free  17  Ind.  J15 ;  Morris  v.  Slatery,  6  Abb. 
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interfere  to  relieve  him  from  the  judgment  under  such  circum* 
stances,  in  the  absence  of  a  good  excuse  for  failing  to  plead  the 
usury.'  And  where  the  circumstances  are  such  as  to  entitle  the 
judgment  debtor  to  equitable  relief,  it  is  never  granted  except 
upon  the  condition  of  his  paying  the  amount  justly  due,  with  legal 
interest,*  But  it  seems  that  a  bill  in  equity  will  lie  to  recover  back 
usury  paid  under  a   judgment  at  law.'     Of   course,  where   the 

Pr.  (N.  Y.)  74 ;  Lovett  v.  Cowman,  6  by  a  Mrles  of  traneactions  and  renewal 

Kill   (N.  Y.)  3S6;  Qutncj  v.  Foot,  i  notea.     Buchanan  v.  NoUn,  3  Humph. 

Barb.Ch,  (N.  Y.)496;  Candlem.Pet-  (Tenn.)    63;   Friercon    v.    Moody,    3 

at,  I  Paige  <N.  Y.)  437  ;  Grant  v.  Mc-  Humph.  (Tenn.)  561.    And  by  Tenn. 

Caughln,  4  How.  Pr.  (N.  Y.)  316.  mmc  Act  of  1846,   ch.   167,  courto   of 

trnry  on  Fae*  of  Jodgment. — If  the  equity  were  given  juriadiction  of  all 
usury  appear*  on  the  face  of  the  jude-  qiieaUonH  of  usury,  without  regard  to 
ment,  it  may  be  taken  advantage  of  m  previous  proceedings  at  law.  See  Gil- 
collateral  proceedings.  Cleghorn  v.  Ham  v.  Moore,  8  Humph.  (Tenn.)  468. 
Greeson,  77  Ga,  343.  I.  Taylor  v.  Bell,  a  Vem.  171 ;  Fan- 

Jndgmuit    BMnritlM. — Usury    In    a  ning  f.  Dunham,  c  Johns.  Ch.  (N.  Y.) 

judgment     debt    cannot     be     pleaded  112 ;  9  Am.  Dec.  383 ;  Eag]e»on  v.  Shot- 

againit  a  note  or  bond  given  in  pay-  well,  i  Johns.  Ch.  {N.  Y.)  536;  Craw- 

ment  of  it.     Gipson    v.  Shanklln,   83  ford  v.  Harvey,  I  Blackf.  (Ind.)  381. 

Ind.  147;  Montague  v.   McDowell,  99  EqnUKlile  Temu. — In  Scott  ».  Ne». 

Pa.  St.  165 ;  Phillipps  v.  Gephart,  53  hitt,  a  Bro.  C.  C.  641  ;  a  Cox  183,  Lord 

Iowa  396.  Thurlow  observed  "  that  if  it  be  neces- 

1.  Post    -v.    Boardman,   Clarke   Ch.  sary  for  you  to  come  into  this  court  to 

(N.  Y.)  333;    Day  v.  Cummings,   19  dispute  a  judgment  at  law,  you  must  do 

Vt.  496;  Fisher  TJ.  Carroll,  6  Ired.  Eq.  ft  upon  the  equitable  terms  of  paying 

(N.   Car.)    485;    Brown    v.    Toell,    5  the  principal  money   reallr  due,  with 

Rand.   (Va.)  543;    16  Am.  Dec,  759;  lawful  interest.     I  have  no' idea  of  dis- 

Tcrry  v.  Dickinson,  7c  V«.  47s ;  Smith  placing  a  judgment  upon   any   other 

V.  Walker,  8  Smed.  U  M.  (irfiss.)  131;     term*;"  "    '  "-     " -----t-  <--.- 

Lucas  v.  Spencer,  37  111.  15 ;  Jones  v.  ment  ii 

Kirksey,  10  Ala.  579;  Mallory  v.  Mat-  curity  ' 

lock,  10   Ala.  595 ;  Chinn   v.  Mitchell,  legal 

_   „,    ,      _     ^         „  ,,     .frier-  ».  Bartholomew  v.  Yaw,  Clarke  Ch. 

(N,  Y.)   16;  Doub  T).  Barnes,   1   Md. 

t'Law.— It  Isno  Ch.   127;  Threadgill  v.  Tlmberlake,  3 

ingagainst  a  judgment  Head  (Tenn.)  395  ;  Wood  f,  Todd,  ^9 

at  law  on  a  uauHoua  contract,  that  the  Tenn.  89;  Dooley  v.  Stipp,  a6  111.  8^; 

debtor  could  not  be  present  at  the  term  Lawless  v.  Blakey,  4  T.  B.  Mon.  (Ky.) 

at  which  the  judgment   was  rendered,  4S8;  Pean:e  v.  Hedrlck,  3  Litt.  (Ky.) 

where  he  did  not  employ  counsel  nor  109. 

take  any  steps   to  defend.     McCoUum  In  Moss  v.  Rowland,   i   Duv.  (Ky.) 

V.  Prewitt,  37  Ala.  573;  i  Ala.  Sel.  Cas.  331,  it  was  held,  that  if  the  judgment 

496.  creditor  afterward   became  a  non-res- 

Haw    Tork   Btatnta.— By  New   Terk  Ident,  equity  had  jurisdiction  to  set  off 

Act  of  May  isth,  1837,  it  was  enacted  the  usury  against  the  judgment, 

that  no  bill  should  be  maintained  for  BMorary  Back. — On  the  other  hand, 

relief  on   the  ground  of  usury  after  a  some  courts  hold  that  after  the  judg- 

judgment  by  action  at  law,  even  by  de-  ment   has   been  paid.  It  is   too  late  for 

fault,  unless  such  bill  could  have   been  the  debtor  to  sue  to   recover  back  the 

maintained  before  the  judgment.     See  usury.     Schroeppel    *.     Corning.     10 

Topping  r.  Van  Pelt,  I  Hoffm.Ch.  (N.  Barb.  (N.  Y.)  576;   Smith  r.  Stoddard, 

Y.)  54s;  Skinner  u.  Christma*,  Clarke  10  Mich.  148;  81   Am.  Dec.   778.     See 

Ch.  (N.  Y.)  168.  also  Calvin  v.  Blymyer,  lai  Pa.  St.  jSi; 

In   TennessM,  though  a  debtor  has  Carlisle  v.  Bindley,  91  Pa.  St.  339. 

failed  to  make  the  defense  of  usury  In  Failnre  to  Appaal. — In   an  action  to 

an    actfoD  at  law,  yet  equity  will  en-  foreclose  a  mortgage,  usurious  interest 

tertain  a  bill  for  relief  where  the  ques-  paid  on  the  debt   was  deducted  by  the 

tion  of  usury  baa  become  complicated  court  at  the  instance    of   another 
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defense  of  usury  was  interposed  in  the  action  and  failed,  it  cannot 
afterwards  be  raised  in  equity  against  the  judgment.* 

2.  Jodgmenti  by  ConfeHion. — When  it  is  made  to  appear  that  a 
judgment  by  confession  upon  a  usurious  debt  was  entered  collu- 
sively,  or  in  pursuance  of  the  usurious  agreement,  as  a  device  to 
conceal  the  taint,  it  ought  not  in  principle  to  stand  upon  any 
better  footing  than  other  usurious  securities  ;  but  the  courts  are 
not  entirely  agreed  either  as  to  the  proper  method  of  proceeding 
for  relief,  or  as  to  their  right  to  interfere  at  all.* 

creditor  and  against  Ibe  objection  of  the  Bush  v.  Gower,   Strange  1043,  that  the 

mortgagor,  who,  however,  took  no  ap-  usury  "  might  be  got  at  by  a  niolion  to 

peal.     It  was  held  that  he  could   not  vacate  the  judgment."     And  in  several 

afterward  >ue  to  recover  back  the  \n-  cbecs  the  courts  of  common  pleaa  and 

ury.     McDonald  v.  Smith,  53  Vt.  33,  King's   Bench  entertained  motions  to 

1.  Lamme  v.  Saunders,  i  T.  B.  Mon.  set  aside  judgments  entered  upon  war- 

(Kj*.)  163.  rants  of  attornej,  and  awarded  feigned 

1.  Thefollowingcasesholdthatjudg-  issues  to  try  thequestionofuBury.  Duke 

menti  by  confesalon  cannot  be  attacked  of    Bolton  i>.    Williams,    3   Ves.  156; 

for  usury  in  the  debt :     Bell  v.  Fergus  Mkchin  v.  Delavel,  Barnes'  Notes  53, 

<Ark.  1S93),  18S.  W.  Rep,  931;  Fowler  377;  Edmondson  v.  Popkfn,  i  B.  &  P. 

».  Henry,  a  Bailey  (S.  Car.)  54;  GofT  370;  Hindle  v.  O'Brien,  i  Taunt  413. 

V.  Dabbs,  4  Baxt.  [Tenn.)  300;  High-  Thenatureofthereltefgrantedln  these 

tower  V.  Bealt,  66  Ga.  loi;  Twogood  !■.  cases  in   the  common-law  courig  wa« 

Fence,  ai  Iowa  543  ;  Miller  v.  Clark,  equitable,  by  requiring  the  defendant  to 

37  Iowa  335.  pay  the  sum  actually   advanced,  with 

Brldenca  of  CoUnaUni. — In  Kendig  v.  legal  interest. 

Marble,  58  Iowa  519,  it  was  held  that  In  the  case  of  Machin  v.  Delavel  In 

where  a  mortgage  was  given  to  secure  the  common  pteas,  Barnes'   Notes  5a, 

a  judgment   confessed   for  a  usurious  377,  the  courtwent  furlherand  set  a^de 

debt,  an  action  to  foreclose  could  not  the  judgment,  and  directed  the  warrant 

bedefeated  on  the  ground  of  such  usury,  of  attorney  and  the  bond  on  which  the 

where  it  did  not  appear  that  the  judg-  judgment  was  entered,  to  be  delivered 

ment  was  entered  collusively.  up,  and  made  the  plaintiff  pay  the  costs. 

But  in  the  later  case  of  Stoddard  v.  In  New  Tori,  the  old  supreme  court 
Lloyd,  79  Iowa  IT,  Robinson,  J.,  said  :  formerly  followed  the  English  prac- 
"  If,  as  is  claimed  by  appellants,  the  tlce,  by  awarding  feigned  issues  to  try 
judgments  were  confessed  merely  as  a  the  question  of  usury  against  a  judg- 
means  of  evading  the  law  against  usury,  ment  by  confession.  Wardell  v.  Eden, 
appellants  would  be  entitled  to  defend  3  Johns.  Cas.  (N.  Y.)  itfi;  Gilbert  v. 
on  the  ground  of  usury  in  the  notes  on  Eden,  3  Johns.  Cas,  (N.  Y.)  a8o  ;  Slate 
which  the  judgments  were  rendered."  v.  Schuyler,  3  Johns.  (N.  Y.)  139. 
CiVin^  Kendlg  *.  Marble,  55  Iowa  386;  In  Hewett  t..  Fitch,  3  Johns.  (N.  Y.) 
Ohm  V.  Dickerman,  5oIowa&7i ;  Ken-  250,  the  judgment  was  set  aclde  without 
dig  V.  Linn,  47  Iowa  63 ;  Mullen  v.  the  formality  of  a  feigned  Issue  the 
Russell,  46  Iowa  386.  The  result  of  usury  t>eing  undisputed.  The  practice, 
the  lovia  cases  Is  that  if  the  debtor  can  however,  seems  to  have  been  abandoned 
show  that  his  confession  of  judgment  early  in  the  present  century,  the  de- 
was  collusive,  he  Is  entitled  to  relief;  fendant  being  left  to  seek  relief  in  a 
but  that  the  burden  of  proving  this  is  court  of  equity.  See  the  observations 
on  him,  and  if  he  fails,  the  judgment  of  Chancellor  Kent,  in  Fanning  v. 
must  stand.  Dunham,  5  Johns.  Ch.   (N.  Y.)  123; 

At  eonuDon  Ikw,  judgments  by  con-  9  Am.  Dec.  383. 
fession  could  not  be  avoided  for  uaury.  But  wiiere  a  judgment  has  been  en- 
by  a  plea  to  scire  fadas.  Mlddleton  tered  on  a  usurious  note,  and  a  bond 
V.  Hill,  Cto.  EIIz.  s8S  ;  Rowe  -v.  Bella-  given  in  satisfaction,  under  a  previous 
sup,  I  Sid.  189;  Bush  v.  Gower,  Strange,  agreement  made  to  evade  the  usury 
1O43;  Cooke  V.  Jones,  Cowp.  737;  law,  such  judgment  is  no  bar  to  the  de- 
Matthews  o,  Lewis,  I  Anstr.  7.  But  it  fense  of  usury  In  an  action  on  the  bond, 
was  suggested  by  Lord  Hardwicke  In  Moses  v.  McDIvitt,  88  N.  Y.  6a. 
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3.  Ai  to  Other  Crediton. — If  a  judgment  estops  the  debtor  from 
attacking  it  for  usury  in  the  debt,  it  would  seem  that  another  cred> 
itor,  in  the  absence  of  collusion,  can  have  no  better  right,  and  it 
has  been  so  held.* 

ZXX7IL  Equitabii  Sujir — 1.  JDriidi«tion. — ^The  ground  of 
equitable  jurisdiction  to  reUeve  the  debtor  from  a  usurious  con- 

tract  is,  that  for  some  reason  he  cannot  have  a  full,  adequate,  and 
complete  remedy  at  law* 

Pauiurlruila. — Upon  a  loan  ol  (soo,  ons  loan  was  h«ld  void,  together  with 

a  judgment  note  for  t^So  was  given,  alt  proceeding!  under  it. 

upon  which  the  creditor  subsequently  9.  Holmes   v.  Dole,  Clarke   Ch.  (N. 

entered  judgment.     Upon  an  applica-  Y.)  71  ;  Morse  v.  Hovey,  i  Sandf.  Ch. 

don    to    open    the   judgment    on   the  (N,  Y.)   187;    Trowbridge  v.   ChrCst- 

Spund  of  usurv,  Ihe  court  refused  to  mag,  Clarke  Ch.  <N.  Y.)  171 ;  Kelly  v. 

<  to,  the  cre<Iitor  having  disclaimed  Weaver,  37   Miss.  631;  Jones  v.  Wat- 

anj  interest  in  the  judgment  other  than  klni,  I  Stew.  (Ala.)  81  ;  Foi  v.  Talia- 

as   collateral  securitj   tor  the  loan  of  ferro,  4  Munf.  (Va.)  343. 

isoo  and   legal   interest.  -  Real   Estate  Bam*dT  at  Lmt. — Equity  will  not  re- 

Inr.  Co.  1!.   Roap.  13:   Pa.  St.  496;  35  Meve  a  party  from  a  usurious  agree- 

W.  N.  C.  (Pa.)  380.  menl  or  security   to   which   he  has  a 

The  revival  of  a  judgment  after  the  good  defense  at  taw,  unless  the  instru- 

payment  of  usurious  interest  thereon,  ment  is  a  cloud  on  title,  or  some  other 

without  deducting  such  payments,  pre-  necessity  for  equitable  interference  is 

vents  the  debtor  from  having  them  de-  established.     AllerEon  v.  Belden,  ^  N. 

ducted  from  the  proceeds  of  execution.  Y.  373. 

He  sbould  apply  to  open   the  revived  IniVewT'iiri,  therightof  a  transferee 

judgment.      Rutherford    v.   Boyer,   84  of  property,  pledged  to  secure  a  usuri- 

"».  St.  347.  ouB  note,  to  bring  an  action  to  have  the 

In  Sharer's  Appeal,  99  Pa.  St  246,  note  canceled  and  the  property  sur- 
it  was  held  that  payments  of  usurious  rendered,  is  expressly  conferred  by 
Interest,  made  after  entry  of  judgment  Code  Civ.  Proc,  tj  191 1,  and  it  Is,  there- 
on a  judgment  note,  should  be  treated  fore,  error  to  dismiss  such  an  action  on 
SIB  parmenls  on  the  judgment  debt  to  Ihe  ground  of  an  adequate  remedy  at 
the  extent  of  the  excessive  interest,  law.  Dickson  v.  Valentine,  6  N.  Y. 
and  that  It  was  not  necessary  to  have  Supp.  540. 

the  judgment  opened  In  order  to  afford  Oanoellatlaii. — Equity  has  jurtsdictlon 

'tiie  debtor  relief.     See  also  Anderson's  of  a  bill  to  cancel  notes  given  upon  a 

Appeal  (Pa.  1S85),  i  Atl.  Rep.  339.  usurious  agreement  for  forbearance  of  a 

Otlier  lUltM. — In  other  states,  judg-  judgment,  and  to  apply  payments  made 

ments  by  confession    in   pursuance  of  on  the  notes  in  satisfaction  of  the  judg- 

usurious  agreementsare  relieved  against  ment.     Coughman   v.   Drafts,  i  Rich, 

in  equity.     Fisher  v.  Carroll,  6   Ired.  Eq.  (S.  Car.)  414. 

Eq.  (N.  Car.)  4S5  ;   West  v.  Beanes,  3  SnlnoKStlDii.—The  defendant  gave  a 

Har.  &  J.  (Md.)   568;    Lee    v.  Peck-  deed,  absolute  on  its  face,  to  secure  a 

ham,  17   Wis.  383.  loan ;  subsequently  he  borrowed  money 

1.  Pickett  V.  Pickett,  3  Hill  Eq.  (S.  at   usurious   rates   from   the    plaintiff, 

Car.)  470.  who,  at  the  defendants'  request,  paid  off 

But  see  Brooke  v.  Morris,  i  Cin.  Sup.  Ihe  first  loan  and  took  a  deed  from  the 

Ct.  Rep.  slS,  which  holds  that  a  judg-  creditor  as  security.     The  latter  deed 

meot  of  foreclosure  of  a  usurious  mort-  being  void  on  account  of  the   usury,  it 

gage  does  not  prevent  other  judgment  was  held   that  the  plaintiff  was  not  en- 

cr«litorB,  before  final  distribution  of  the  tilled  to  be  subrogated  to  the   rights  of 

proceeds   of  sale,  from   attacking  the  the  first  creditor,  because   equity  will 

lortgage  on  the  ground  of  usury,  not  lend  its  assistance   to  one  who  is 


S;; 


V", 


Judgment  *m  OoUftto'al  SmuiI^. — In  compelled  to  prove  an  illegal   < 

Wyeth   V.  Branlff,   84  N.  Y.  637,  re-  as  the  basis  of  bis   claim.     Nichols  v. 

V  14   Hun   (N.  Y.)   537,  an  as-  Trible  (Ark.  1890).  13  S.  W.  Rep.  796. 

nent   of   a   foreclosure    judgment  Oonanirent    Jnrladlation.  —  A    com- 

I  as  collateral  security  for  a  usuri-  plalnant  need  not  give  any  reason  for 


^aovGoOt^lc 


KqiilUU*  lUUaf.  USUR  Y.  OpprMdn  OontrMte. 

Except  where  usury  renders  the  contract  void,  an  injunction 
will  not  be  granted  to  restrain  a  sale  under  a  trust  deed,  on  the 
ground  that  usurious  interest  has  been  reserved  or  included  in 
the  note  secured.  The  trustee  has  still  the  right,  and  it  is  his  duty, 
to  exercise  the  power  of  sale,  and  apply  the  proceeds  to  the  pay- 
ment of  the  amount  legally  due.  But  if  he  should  attempt  to 
apply  any  portion  of  the  proceeds  in  payment  of  the  usury,  the 
court  would  interfere.' 

Where  the  statute  declares  all  usurious  contracts  void,  the  ex- 
ercise of  the  power  of  sale  in  a  usurious  mortgage  will  be  re- 
strained, notwithstanding  the  debtor  might  have  some  remedy  at 
law.* 

2.  Oppreuivfl  Contract!. — Even  in  the  absence  of  any  statute  of 
usury,  courts  of  equity  will,  under  circumstances  of  oppression, 
undue  influence,  or  unconscionable  advantage,  set  aside  or  other- 
wise afford  relief  from  a  contract  for  the  payment  of  exorbitant 
interest,  and  allow  the  creditor  only  a  fair  and  moderate  compen- 
sation for  the  use  of  his  money ;  this  being  done  upon  the  the- 
ory that  the  contract  is  tainted  with  fraud.* 


.  gie  trust 
both  the  legal   and  equitable  remedie*.     could   by   some  proper  proceeding  es- 


Pearce  f.  Hedrick,  3  Lltt.  (Kj.)   109;  tablJBh    the  validity'    of   the 

Morrison  v.  Miller.  46  Iowa  84.  Marks  -v.  Morra,  2  Munf.  (Va.)  i/trj-  t 

SalleTPendtixAetloiLatLav.— Fend-  Atd.  Dec.  4B1.    This  decision  was /o/- 

ing  an  action  at  law  upon  a  note  on  lovitd  with  approval  In  McPherrin  v. 

which  UBurious  interest  hag  been  paid,  King,  i  Rand.  (Vs.)  17a,  i8a,  but  wm 


■  bill  will  tie  to  have  the  amount  bo  afterward   criliciatd    or    mtricled  in 

paid  allowed  be  a  credit  on   the  prin-  Young  v.   Scott,  4   Rand.  (Va.)    415; 

cipat  debt.     Daj  u.  Cummingg,  19  Vt,  Thornton  v.  Gordon,  1  Rob.  (Va.)  719, 

496.  and    Brockenbrough     v.    Spindle,    17 

Though  the  defense  of  usury  might  Gratt,  (Va.)  a;,  and  wag  finally  ovtr- 

i>e  interposed   in  a  pending  action   at  ruled.     See   Bank  of    Washington    i'. 

law,  a  bill  will  lie  to  deliver  up  the  Arthur,  3  Grail.  (Va.)  i7i;Beiri'.  Cal- 

ceciiritiee.     peters  t'.  Mortimer, 4  Edw.  houn,  8  GratL  (Va.)  11.   But  in  the  re- 

Ch.  (N.  Y.)  379.  cent  case  (1875)  of  Betton  v.  Apperaon, 

EnJolnlnK  Truuttr  of  MotM.  —  The  a6  Gratt.  (Va.)  118,  it  is  said  that,  not- 

maker   of    usurious   notes,   which   are  withstanding  the  disapproval  of  Mark* 

about  to  be  transferred   before  matu-  v.   Morris,    1    Munf.  (Va.)   98,  it   hai 

rity   to    Innocent   purchasers   without  "been  adopted  by  statutory  enactment 

notice,  is  entitled  to  have  sucb  transfer  and  is  now  (he  law  of  the  state,  not  to 

enjoined,  where  the  law  prevents  setting  be    questioned  by  this    or    any  other 

up  usury  against  such   innocent   pur-  court." 

chasers.      Wilhelmson  v.  Bentley,   35  9.  Bumet  v.  Dennlson,  5  Johns.  Ch. 

Neb.  473.  (N.   Y.)   35",    Hyland   v.   Stafford,  10 

1.  Tooke  V.  Newman,   75   III.   J15  ;  Barb.  (N,  Y.)  558. 

Jones  on  Mortgages  (4lh  ed.),  ^iSoS.  Where  the  circumstances  are  strongly 

Snjolnliil  Bala. — On  a  bill  filed  to  en-  suggestive   of  usury,  a   temporary  in- 

Join  a  sale  under  a  usurious  deed  of  trust,  junction  against  the  foreclosure  of  the 

on   the  ground  that  the    complainant  mortgage   will   be  continued  in   force 

had  no  opportunity  to  plead  the  usury  until  the  trial.     Ehrgott  v.  Forgotston 

at  law,   he   alleged  that  he   had   proof  (N.  Y.  Super.  Ct.),  17  N.  Y.  Supp.sSi. 

of  the  fact,  but  did  not  pray  for  discov-  1.   Howler  v.  Cook,  8  Ir.  Rep.  Eq. 

ery.     It  was  held  that  he  ought  not  to  571  ;  Aylesford  v.  Morris,  18  L.  T.  N. 

be   relieved  upon  condition   of  paying  S.  541  \  L.  R.,  6Ch.484;  Moore  v.  Mc- 

the  principal,  but  that  he  was  entitled  Kay,  i  BeaCty  aSz  ;  Eslava  v.  I^prctre, 
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8.  Debt  Knd  Intsreit  Hut  Be  Tendered. — Cases  of  usury  furnish 
perhaps  the  most  frequent  application  of  the  maxim  that  "  he  who 
seeks  equity  must  do  equity."  Whenever  the  debtor  asks  the  aid 
of  a  court  of  equity  to  give  him  affirmative  relief  from  a  contract 
on  the  ground  of  usury,  he  is  required,  as  a  condition  of  obtaining 
it,  to  pay  the  sum  actually  due,  together  with  legal  interest.* 

ai   Alk.  504;  56  Am.  Dec.  366;   Cul-  3   Hir.  &   I.   (Md.)   184;    Thomsi   v. 

bertsonf.  Lennon,  4Minn.5i  ;  Banker  Doub,  8  Gtll  (Md.)  i;  Jordan  «.Trum- 

V.  Brent,  4  Minn.  sJi;  BldwcU  ».  Whk-  bo,  6  Gill  &  J.  (Md.)  103;  Wilson  v. 

ney,  4   Minn.  76.     See  generally  Us-  Hardraly,  i    Md.   Ch.   66;    Powell  v. 

DDE   Imflukncb,  vol.  V],  p.  453;  Un-  Hopkins,  3S  Md.  i ;  Walker  «.  Cockej, 

coNscioNABLE  BARGAINS,  vol.  17,  p.  38  Md.  7s ;   Warficld  V.  Robs,  38  Md. 

431 ;  Catching  Bargain,  vol.  3,  p.  37,  8c;    Hill   «.  Reif snider,  39   Md.   419; 

A  court  of  equity  will  not  enforce  a  Fei^son  v.  Sutphen,  8  III.  547 ;  Par- 
contract  to  pay  intercgt  at  the  rate  ol  melee  v,  Lawrence,  44  Hi.  405  ;  Tooke 
two  and  a  half  per  cent,  per  month,  and  v.  Newman,  75  111.  115;  Stevens  o. 
to  compound  it,  though  such  a  contract  Meers,  11  111.  App.  136  ;  Rosencrans  v. 
b«  valid  bj-  the  lex  loci  conlraclus.  It  Schnacke,  13  111.  App.  ai6  ;  Eiseman 
is  unconscionable  and  deceptive.  Sime  i'.  Gallagher,  34  Neb.  70  ;  Matthews  v. 
V.  Noiris,  8  Phila.  (Pa.)  84.  Warner,  6  Fed.  Rep.  461 ;  Norman  v. 

Belief  Safluad. — An  agreement  under  Peper,  34  Fed.  Rep.  403 ;  Morrison  v. 

which  one  fumishes  the  capital  to  carr}'  Miller,  46  Iowa  84;    Rietz  11.   Foeste, 

a  business,  takes  a  chattel  mortgage  30  Wis.  693 ;  FearEon  v.  Bailey,  33  Ala. 


n  the  property  to  secure  payment  of  537;  Hunt  v.  Acre,  38  Ala.  5S0;  Noble 
tie  money  advanced,  and  Is  to  receive  v.  Walker,  33  Ala.  456;  HcGehee  v. 
wo-fifth»  of  the  pmfits,  is  not  uiurlous,     Geoiye,  38  Ala.  333 ;  Eslavs  v.  Cramp- 


o  hard  a  contract  that  a  court  ton,  61   Ala.  507  ;   Anonym 

of   equity  will    refuse    Co   enforce   it.  saus.  (S.  Car.)  334;  Taylor  v.  Smith,  3 

Ulliendahli/.Stegfnair,45N,T.£q.648.  Hawki  (N.CRr.)46^;  SalKnger  v.  Ed> 

Nor  will  equity  relieve  a  debtor  from  wards,  4  Ired.  Eq.  (N.  Car.)  449;    Pur- 

a  stipulation  in  his  note  that  if  not  paid  nell  v.  Vnughan,83  N.  Car.  134;  Boy- 

at  maturity  it  shall  draw  interest  at  the  ers  t.  Boddie,  3  Humph.  (Tenn.)  666; 

rate  of  thirty   per  cent,  per  annum,  as  McRaven   v.  Forbes,   6  How.  (Miss.) 

liquidated   damages,   even   though    by  s6g;    Whatelv  i'.  Barker,  79  Ga.  790; 

neglecting  to  read  the  note  he  was  ig-  Evans  v.  Dial,  8S  Ga.  109  ;  Pickett  v. 

norant  of  this  provision.     Downey  v.  Merchants'  Nat.  Bank,   32   Ark.   346; 

Beach,  78  III.  53.     But  see  Bidwell   v.  Anthony  v.  Lawson,  34  Ark.  618. 

Whitney,  4  Minn.  76.  In  Fitzroy  v.  Gwillim,  i  T.  R.  153.10 

Where  the  borrower  procures  a  loan  trover  for  goods  which  had  been  pledged 
for  the  purpose  of  making  a  profitable  for  money  advanced  on  a  usurious  con- 
speculation,  and  not  on  account  of  tract,  it  was  held  that  the  plaintiff  could 
financial  pressure,  it  Is  not  a  case  of  not  recover  without  showing  a  previous 
taking  advantage  of  his  necesBities,  and  tender  of  the  amount  actually  due,  al- 
the  court  will  not  interfere  to  relieve  though  the  statute  made  all  usurious 
him,  though  the  lender  made  very  ad-  contracts  void.  This  was  a  recognition 
vantageous  terms,  including  in  the  by  a  court  of  law  of  t  h  e  principle 
security  a  pre-existing  debt.  Dowdall  adopted  in  equity. 
*.  Lenox,  3  Edw.  Ch.  {N.  Y.)  167.  Where  the  borrower  sues  to  have  a 

1.  Tumough  V.  Cooper,  31   Eng.  L.  contract   annulled   on   the  ground   of 

ft  Eq.  536;  Refers  v,  Rathbun,  i  Johns,  usury,  he  cannot  insist  upon  the  benelit 

Ch.  <N.  Y.)  3M  ;  Thompson  v.  Berry,  of  an  extension  of  credit,  for  which  the 

3  Johns.  Ch.  (N.  Y.)  394  ;  Fanning  v.  usurious  interest  was  given.     Rasberry 

Dunham,  5  Johns.  Ch.  (N.  Y.)  lai;  9  v.  Jones,  7  Ired.  Eq.  (N.  Car.)  146. 

Am.  Dec.  383;  Mitchell  v.  Oakley,  7  AeeonntlnK  Without  Tenfler.— If  a 

Paige  (N.  Y.)  68 ;  Williams   v.  F  iLi-  mortgagor  seeking  equitable  relief  on 

hugh,   37   N.  Y.   444 ;    McDaniels   v.  the  ground  of  usury,  does  not  oSer  in 

Barnum,  5  Vt.  179  ;  Miller  v.  Ford,  i  his  bill  to  pay  what  is  justly  due  with 

».   .   T,.    __Q.  ,..__.    .,_  'phompson,  13  legal  interest,  the  court  will  refuse  to 

Holcotnb,  order  an   account  taken,  even  though 

Wante,  the  defendant's  answer  declares  Ms 


N.  J.  Eq.  358 ;  Ware  v.  Thomj 
N.J.  Eq.  66;  Vanderveer  v.  H 
17  N.J.  Eq. 87, 547;  Legoui  f . 
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The  fact  that  the  statute  forfeits  all  interest  for  usuiv  does  not 
affect  this  equitable  rule  ;*  nor  does  the  fact  that  the  statute 
declares  all  contracts   and  securities  void  for  usury.*    But  it 

wlllingnets  to  accept  the  sum  borrowed     Smed.  &  M.  (Miaa.)  631 ;  Long  v.  Mc- 
with  legal  interest.     Efilava  v.  Elmore,     "  '    "" 

JO  Ala.  587. 

Opptnlits  dUimuiti. — The  rule  that 
a  party  seeking  equitable  relief  must  be 
willing  to  allow  the  debt  and  legal  in- 
terest, applies  to  a  case  where  two  cred- 
itoFB,  the  usurer  and  another,  are  each  the  equitable  requirement  that  he  who 
claiming  priority  over  a  fund,  the  eec-  teeke  relief  against  usurv  must  offer  to 
ond  creditor  being  the  complainant  and  do  equltj  bj  paying  the  actual  debt 
-  the   defendant.      Spain   v.     with  legal  IntereBt,  tnaj  be  modified  bj 


Hamilton,  1  Wall.  (U.  S.)  604.  statutory  c 

BTiietl«i. — Where  sureties  on   a  usu-  trated  by  recent  decisions  of  the  su- 

rioui  bond  are  sued  thereon  inequity,  preme  court  of  jl/>fii«»0/0.   llie  statute 

they  are  entitled  to  file  a  cross  bill  set-  of  that  state  declares  that  all  usurious 

lineup  the  usury  and  praying  for  re-  notes,  Conveyances,  contracts,  and  se- 

Uef;   without     tendering    the     amount  cuHties  shall  be  void,  except  as  to  dcna 

justly  due.  Bank  of  Wooster  p.  Stevens,  ^de  purchasers  of  negotiable  paper  be- 

6  Ohio  St.  162.  fore  maturity.     Also  that  if  the  debtor 

Valrar  oTOondltlon. — Where  a  bill  to  be  compelled  to  pay  a  usurious  note  in 

cancel   as   usurious,  certain  notes    se-  the  hands  of  an  innocent  purchaser,  be 

cured  by  mortgage,  had   been  granted,  may  recover  the  amount  so  paid  from 

the  court  refused  to  entertain   a  sub-  the   original   holder.     In   the   case   of 

sequent  application  by  the  mortgagee  Scott  v.  Austin.  36  Minn.  46a,  the  facts 

to  have  the  decree  so  modilied  as  to  re-  were  that  Scott  had  given  a  note,  fair 

quire  the  debtor,   as  a  condition  of  re-  on  its  face,'but  in  fact  usurious,  to  one 

lief,  to  pay   the  amount  actually   due;  Hayes,  secured  by  mortgage  upon  real 

the  refusal  being  put  on  the  ground  that  property.     Before  maturity,  Scott  sold 

no  such    condition  of  relief  had  been  the  note  and  mortgage  for  value  to  the 

asked  for  in  the  original   action.     Wii-  defendant,  Austin,  who  had  no  knowl- 

helmson  v.  Bentley,  27  Neh.65S.  edge  of  the  usury.    Default  having  beeo 

Flaadlaf. — The  complainant  must  made,  Austin  forecloBcd  and  bought  in 
aver,  if  such  is  the  fact,  that  he  has  al-  the  property  at  the  sherlB's  sale.  Prior 
ready  paid  the  debt  and  legal  interest;  to  the  foreclosure,  however,  the  el- 
and that  if  anything  remains  of  these  istence  of  the  usury  was  brought  to  his 
unpaid,  he  is  ready  and  willing  and  now  knowledge.  Thereafter  Scott  brought 
offers  to  pay  whatever  remains  unpaid,  an  action  to  avoid  the  mortgage  sate 
Pencock  v.  Terry,  g  Ga.  137.  and  for  the  surrender  and  canceliation 

An   averment  that  the  complainant  of  the  note  and  mortgage.     He  made  no 

"hereby  offers  to  pay  the  real  advance  offer   to   pay  any  part  of  the  debt  or 

and   lawful   interest    thereon,"  is  suf-  legal  interest,  and  for  this  reason  the 

ficient.     Miller  v.  Bates,  35  Ala.  580.  trial  court  held  that  he  was  not  entitled 

Hew  York  Bt»tiit«. — Where   a  usuri-  to  any  equitable  relief.     On  appeal  tiie 

ous  note  was  given  prior  to  the  enact-  supreme  court  rendered  a  decision  af- 

mentof  the  AVw  Tor*  statute  allowing  firming   the  judgment  below,  holding 

relief  without  a  tender  of  the  debt,  hut  that   the  statute  had  not  changed  the 

was    renewed    with    additional  usury,  equitable   rule.    Judges   Mitchell   and 

subsequent  to  that  act,  it  was  held  that  Berry   dissented.     Subsequently   the 

the  maker  was  entitled  to  relief  with-  court  of  its  own  motion  ordered  a  re> 

out  making  a  tender.     Folsom  f.  Blake,  argument,  and  overruled  Its  fortoer  de- 

3  Edw.  Ch,  {N.  Y.)  441.  cision,  and  decided  that  under  the  stat- 

1.  Cushman  ti.  Sutpben,  41  III,  3i;6;  ute   the   debtor's   right   to   be  relieved 

Carver  v,  Brady,  104  N.  Car,  219.  from  a  usurious  contract  was  absolute; 

In  Miiaitiifpi,  however,  it  is  held  that  the  equitable  doctrine  was  founded 
that  as  the  statute  forfeits  all  the  inter-  upon  the  court's  abhorrence  of  for- 
est, the  complainant  need  not  offer  to  feltures;  and  that  the  legislature  must 
pay  any.     Parchman  v.  McKioney,  13  have  intended  that  the  <Kbt  should  be 
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sometimes  expressly  provided  by  statute  that  the  debtor 
shall  be  entitled  to  relief  by  paying  the  principal  without  in- 
terest.* 

Where  the  debtor  seeks  to  enjoin  the  enforcement  of  usurious 
securities,  and  tenders  the  amount  actually  due,  as  a  condition  of 
granting  the  relief,  judgment  should  be  rendered  for  the  defend- 
ant in  accordance  with  the  tender.* 

As  a  general  rule,  the  amount  of  principal  and  interest  must  be 
brought  into  court.' 

The  equitable  rule  under  consideration  has  no  application  to 
cases  where  the  debtor,  instead  of  applying  for  afHrmative  relief, 
acts  strictly  on  the  defensive,  and  asserts  his  legal  right  to  set  up 
the  plea  of  usury.  In  such  cases  he  is  not  required  to  tender 
anything.*  But  a  defendant  will  not  be  allowed  to  put  in  an 
amended  answer,  or  an  answer  after  default,  setting  up  usury, 
unless  he  tenders  the  debt  and  legal  interest." 

4.  R^ooTflry  of  Uioriooi  Paymeata. — Though  there  is  some  con- 
flict of  opinion  as  to  whether  the  debtor  can  maintain  a  suit  in 
equity  to  recover  back  voluntary  payments  of  usury,*  it  is 
clear  that  as  defendant    he  is  entitled  to  have    deducted    from 

forr«lted,  by  the  provirion  authorizing  forfeiture  ■nd  pay  what  ia  juitiy  due. 

the  debtor  to  recover  it  back  from  the  Gee  v.  Southworth,  lo  Paige  (N.  Y.) 

creditor  after  paying  It  to  an  innocent  197.   Where,  however,  the  plaintiff,  be- 

purchaser.     This  decision  was  fallowed  fore  the  suit  was  brought  and  also  in 

In   the  cue  of  Exley  v.    Berryhlll,  37  his  bill,  has  oHered  Co  pay  the  amount 

Minn.  181.  justly  due,  the  defendant  cannot,  after 

1.  Such   provisions  are  construed  in  anknering,  object  that  the  money  haa 

the  following  cases  :  Spann  v.  Sterns,  not  been  paid  into  court.     Morgan  v. 

»8  Tex.  556;  Walkers.  Cockey,  38  Md.  Schermerhorn,  1   Paige  (N.  Y.)   544; 

S;  Youngt/.  Scott,  4  Rand.  (Va.)  41s;  19  Am.  Dec.  449. 
arks  T>.  Morris,  4  Hen.  &  M.  (Va.)  «.  Union  Bank  v.  Bell.  14  Ohio  St. 
463;  Campbells  v.  Patterson,  11  Leigh  30o;  Gore  v.  Lewis,  109  N.  Cat,  539; 
(Va.)  93;  Haggerson  v.  Phillips,  37  Kuhner  i>.  Butler,  11  Iowa  419. 
Wis.  364.  Plea  in  Bleetment.'-A  plea  in  eject- 
But  notwithstanding  the  statute,  Ifthe  ment  that  the  plaintiff's  deed  was  part 
debt  has  been  paid  and  the  debtor  sues  of  a  usurious  contract  is  a  strictly  legal 
to  recover  back,  themeasure  of  relief  Is  defense,  and  no  tender  of  the  debt  fs 
the  eiceuabove  legal  Interest,  with  in-  necessary,  even  though  the  de^ 
terest  thereon.  Spengler  v.  Snapp,  5  amounts  in  equity  to  a  mortage.  Su- 
Leigh  (Va.)  478.  gart  v.  Mays,  54  Ga.  554. 

1.  Cook  11.  Patterson,    103   N.   Car.        Diaoorary.  —  A  defendant   who  haa 

137 ;  Eiseman  v.   Gallagher,   34   Neb.  pleaded  usury  need  not  offer  to  pay  the 

8;   Whately  v.   Barlcer,  79   Ga.   790 ;  debt  and  legal  interest  in  order  to  en- 

atthewB  11.  Warner,  6  Fed.  Rep.  461 ;  title  him  to   read   the   answers  of  the 

Korman  v.  Peper,  14  Fed.  Rep.   403.  plaintifF    to    interrogatories    taken   in 

5.  Cunningham  £'.  Davis,  7  Ired.Eq.  support  of  his  plea.  Such  payment  is 
(N.  Car.)  5;  Muirv.  Clark,  7  Blackf.  a  condition  of  relief,  but  not  of  dis- 
(Ind.)  433;  Williams  n.Fitzhugh,  37  N.  covery,  Zeigler  v.  Scott,  10  Ga.  389; 
Y.  4S3.  54  Am.  Dec.  395. 

BandlaLimof  lloiisy.— Upon  an  ap-         B.  Remer  v.  Shaw,  8  N.  J.  Eq.  355; 

plication  to  enjoin  the  collection  of  ft  Newman   v.   Kershaw,   10   Wis.   333  ; 

judgment  on  the  ground  of  usury,  the  Dole  v.  Northrop,  19  Wis.  349;  Jones 

eUlntiS  will  not  be  allowed  to  give  a  v.  Walker,  ai  Wis.  320.     See  also  Bates 

ond  in  Heu  of  bringing  the  amount  of  v.  Voorhess,  7  How,  Pr.  (N.  Y.)  334. 
the  judgment  into  court,  as  required  by        9.   See   aufra,    this    title,   Rttovtry 

statute,  unless  he  consents  to  waive  the  of  Paymenfi  of  Usury. 
1089 
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the  balance  due  on  the  debt,  whatever  usurious  interest  he  has 
paid." 

6.  Enforoement  <rf  nmrvnu  Contnoti. — Where  the  statute  does 
not  avoid  the  principal  debt  for  usury,  equity  will  not  refuse  its 
aid  to  enforce  payment  thereof.*  But  if  usury  is  disclosed  by 
the  bill,  the  lender  must  allege  his  willingness  to  abandon  the 
usurious  portion,  otherwise  the  bill  is  demurrable.*  In  one  case, 
a  court  of  equity  refused  to  aid  the  lender  by  foreclosing  a  mort- 
gage given  to  secure  a  usurious  debt.* 

XXXVm.  FUBASDrs— 1.  Reqniremeiiti  of  Flea.— As  a  general 
rule,  usury  cannot  be  taken  advantage  of  by  the  defendant  in  an 
action  on  the  debt,  unless  it  has  been  specially  and  clearly 
pleaded.'     The  pica  of  usury  has  been  said  to  be  sui  generi,  and 

1.  Reger  v.  O'Neal,  33  W.  Va.  159  ;  point  were  properly  suaiained."  Cit- 
Jenklng  u.  Greenbaum,  95  III.  11 ;  Cross  ing  1  Brick.  Dig.,  p.  134  ;  3  Brick.  Dig., 
V.  Mann,  53  Vt.  501.  p.  571;    Hunt    v.    Acre,  j8  Ala.   sto; 

3.  De  Wolf  -D.  Johnson,  10  Wheat,  Noble  -v.  Walker,  32  Ala.  456.  See 
(U.  S.)  367.  also  EtyjiTY,  vol.  6,  p.  707,  and  notes. 

8.  Phelps  ti.Pierson,!  Greene  (Iowa)  4.  McBrarer  v.  Roberts,  1  Dev.  Eq. 
131.  (S.  Car.)  75. 

OffCr  toAtataJUlIntarMt.— Inthe  re-  BubrosKtlon.— The  plaintiQ,  under  ■ 
cent  case  of  Hawkins  i>.  Pearson  (Ala.  usurious  agreement,  advanced  money 
iSgz),  II  So.  Rep.  304,  the  court,  by  to  the  defendant  to  pay  off  a  mortgage, 
McClcllan,  J.,  declared  the  following  and  took  a  deed  of  the  land  ae  security, 
rule :  "  A  contract  which  stipulates  for  This  deed  being  void  because  of  the 
the  payment  of  a  greater  rate  of  interest  usury,  the  plaintiff  sought  to  be  sub- 
than  eight  per  cent,  is  tainted  with  an  rogated  to  the  rights  of  the  former 
evil  and  unlawful  intent,  in  such  sort  creditor,  and  to  have  the  mortgage  (ore- 
that  while  the  payor,  if  he  invokes  closed.  This  the  court  refused  to  at- 
equitable  interposition  upon  it  in  his  low,  on  the  ground  that  a  court  of 
behalf,  must  do  equity  by  otfering  to  equity  would  not  lend  its  aid  to  one 
pay  the  legal  rate  of  interest,  the  payee,  who  was  obliged  to  prove  his  own  il- 
when  he  Scomes  the  actor  in  a  court  legal  contract  as  the  basis  of  his  claim 
of  equity,  must  always  remove  the  to  relief.  Trible  -d.  Nichols,  53  Ark. 
taint  by  an  offer  to  abate  Ihe  whole  o(  371 ;  32  Am.  St.  Rep.  190. 
the  Inlerest,  since  the  principal  is  all  S.  Vroom  v.  D!tmas,4Pal«  (N.  Y.) 
that  he  is  entitled  to  recover,  and  with-  536 ;  Morford  i>.  Davit,  18  N.  Y.  481 ; 
out  such  abatement  he  cannot  be  said  Sexton  v,  Bennett  (Supreme  Ct.),  9  N. 
to  come  into  the  court  with  clean  Y.  Supp.  394;  Dyer  v.  Lincoln,  11  Vt 
hands.  And  it  is  Immaterial  what  300;  Bandel  if.  Isaac,  13  Md.  103 ;  Mc- 
the  relief  presently  sought  may  be,  Kim  v.  Mason,  a  Md.  Ch.  510;  Cham- 
whether  an  immediate  enforcement  of  bers  v.  Chalmers,  4  Gill  &  J.  (Md.) 
the  debt  or  eome  collateral  advantage  430;  33  Am.  Dec.  572  ;  Martin  BrowD 
—as,  for  instance,  in  the  case  at  bar,  Co.  v.  Perriil,  77  Tex.  199;  Bush  v, 
the  reformation  of  the  contract  in  mat-  Bush,  7  T.  B.  Mon.  (Ky.)  53  ;  Balfour 
ter  of  description.  Whether  direct  and  v.  Davis,  14  Oregon  47;  Murry  v. 
ultimate,  or  mediate  a  n  d  collateral,  Crocker,  3  111.  ill ;  Smith  f.  Whitaker, 
a  court  of  conscience  will  not  respond  23  III.  367  ;  Hadden  v.  Innes,  34  III. 
to  the  prayer  of  one  whoBlands  381;  Schoonhovenv.  Pratt,  15  III.  457; 
before  il  In  the  attitude  of  insisting  Roberts  v.  Mathews,  77  Ga.  458 ;  Haas 
upon  any  relief  on  a  claim  thus  in-  v.  Camp,  40  Minn.  339;  Bowman  v. 
fecled  with  this  clement  of  quaii  Miller,  35  Gratt.  (Va.)  331;  18  Am. 
criminality.  The  bill  in  this  case  show-  Rep.  686;  Bovt  v.  Cooper,  a  Mnrph. 
Ing  that  the  mortgage  sought  to  be  (N.  Car.}  a36;  Woodall  v.  Kelly,  85 
reformed  was  tainted  with  usury,  and  Ala.  368;  7  Am.  St.  Rep.  57;  Martin 
containing  no  o£Fer  to  abate  the  whole  v.  Pugh,  33  Wis.  184  \  Bond  i'.  Woriey, 
Interest,  complainant  was  not  entitled  36  Mo.  153  ;  Pihbury  t'.  McNally,  3] 
to  any  relief  upon  it,  and  the  demur-  Ark.  409. 
rers   which    were    addressed    to    this        HMMMltj   of  Special  FIm.  — Where 
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commlMionc  paid  to  a  factor  are  tet  up  Where  the  effect  of  the  statute  is  to 
fn  B  plea  ofulurj',  It  must  be  averred  prevent  only  the  collection  of  the  ei- 
that  the  parties  intended  such  cotnmis-  cest  over  legal  interest,  usury  !■  onlj  a 
■ions  ai  a  premium  for  advances,  be-  partial  defense,  and  if  pleaded  at  a 
jond  legal  interest.  Suydam  v.  Bartle,  complete  defense  to  the  action,  the 
lo  Paige  (N.  Y.}  94.  And  If  the  usurv  answer  cannot  itand  a«  a  partial  de- 
has  been  paid  to  the  lender's  agent.  It  (ense,  McDaniel  v.  Pressler,  3  Wuh. 
should  be  pleaded  as  having  been  paid  636. 

to  the  lender.  Jonei  v.  Hemdon,  7  Ired.  TaiUMtloa.— An  affidavit  to  a  plea 

(N.  Car.)  79.  of  usury  upon  belief  merely.  Is  insuf- 

DolMtlT*  Plaai. — The   following   al-  ficient  under  a  statute  requiring  the  de- 

IcKHtions  In  pleas  of  usury  have  been  lendant   to  "  verify   Che   truth      of  his 

held  Insufficient :  plea.     Klngsland   v.  Cowman,   5   Hill 

Aplea  that  tbe  payee  of  the  note  sued  (N.  Y.)  6«£. 

on  exacted  from  the  maker  "  illegal  and  But  an  averment  by  the  borrower,  in 

nturlous  interest  for  the  loan  and  for-  a  bill  Tor  relief,  of  facta  tn  relation  to 

Hearance  of  the  moneys  mentioned  In  usury,  made  upon  information  and  be- 

the  note."   Watson  v.  Ballej,  1   Duer  lief,  waa  held  sufficient.  It  being  further 

<N.  Y.)  509.  alleged   that  the  InforoMtlon  wm  de- 

In  an  action  against  an  indorser,  that  rived  from  the  lender.   Cole  v.  Skvage, 

the  -'plaintiff  reMrved  a  greater  rate  Clarke  Ch.  (N.  Y.)  361. 

of  interest  than  Is  allowed  by  law,  at  7«rlflaaUM   of  Jodat  FlM.  —  Under 

the  time  of  discounting  said  note  for  Texai  Rev.  Stat.,  art.  3q8l,  requiring  a 

the  defendant,  to-wit,"  a  certain  sum.  plea  of  usury  to  be  verified  "  by  the  at- 

Clarke  v.  Hastings,  9  Gray  (Mass.)  64.  fldavit   of  the   party  wishing   to  avail 

That  the  plalntifr  in  an  action  on  a  himself  of  such  delense."  a  plea  set  up 

note  ''  unlawfully,  corruptly,  and  usuri-  by  several  defendants,  but  verified  only 

ouslj  "  contracted  with  the  defendant,  by  one  who  refuses  to  join  in  It,  or  to 

the  maker,  where  no  facts  are  averred,  avail   himself  of  it,  cannot  be  used  by 

•hawing  of  what  the  usury  consisted,  the  others.    Chcrryhomes  v.  Carter,  66 

Durham  v.  Tucker,  40  111.  519.  Tei.  166. 

That  the  plaintiff  "  usuriously  took  "  AmeBdnunt. — It  is  proper  to  allow  a 

a  certain  per  cent,  premium.    Mullan-  plea    held  bad    on    demurrer    to     be 

phy  V.  PhlUipeon,  1  Mo.  188.  amended  upon  reasonable  terms.     Wil- 

That  the  bond  sued  on  "was  given  liams  v.  Little.  11  N.  H.  66. 
in  payment  of  usurious  interest  by  a  ObJeoUoii,  BewBalMd, — The  objection 
contract  for  the  payment  of  the  same."  to  a  plea  on  a  note  alleged  bv  the  de- 
Anglo-American    Land,   etc.,   Co.    v.  fendant  to  be  the  last  of  a  serieaof  usu- 
Brohman,  33  Neb.  409.  rious  renewals,  that  the  plea  does  not 

That "  the  bond  was  executed  by  this  give  the  dates  of  the  various  renewals 
defendant  to  the  said  R.  H.  Rountree  or  of  the  payments  of  usury,  should  be 
(or  an  illegal  and  usurious  consldera-  raised  by  motion  to  make  more  specific, 
tlon."  Rountree  f.  Brinson,  gS  N,  and  not  by  demurrer.  Holcraft  v.  Mel- 
Car.  107.  lott,  57  Ind.  S39. 

A  plea  that  the  plaintiff  loaned  the  Bnfllaleirt  PUu. — A  plea  is  sufficiently 

defendant  a  certain  sum  of  money  and  specific  which  states  the  sum  actually 

"exacted   and    extorted"  a  bond  and  borrowed,   the  date  when   the   usury 

mortgage  for  a  larger  sum,  U  insutfi-  commenced,  the  various  computations 

clent,  in  that  it  negatives  the   idea  of  of  excessive  Interest,  and  the  payments 

consent  to  the  exaction,  and  without  a  made.     Smith  v.  Stevens  (Tex.  1891)1 

contract  there  can  be  no  usury.    Wes  16  S.  W,  Rep.  986. 

terfield  v.  Bried,  16  N.  J.  Eq.  357.  Tn  an  action  on  a  note  of  (500  due  in 

Plea  In  S^x. — Where   the  statute  three  months,  a  plea  is  sufficient  which 

does  not  render  a  usurious  note  void,  alleges   that   the   plaintiff  bank   dls- 

hut  only  affects  the  interest,   a  plea  in  counted  the  note  upon  a  corrupt  agree- 

bar  setting  up  the  usury  is  bad,  being  ment  that  the  defendant  should  receive 

too  broaiT     Lockwood    v.    Woods,  3  $300  and  leave  the  remaining  $300  In 

Ind.  App.  358.  the   bank   until   maturity,   to   be  then 

Where  usury  is  a  defense  only  as  to  used  toward  paying  the  note.     Butter- 

the  illegal  excess,  a  plea  in  an  action  on  worth  v.  Pecare,  8  Boaw.  (N.  Y.)  671. 

a  debt  which  profeaies  to  answer  the  A  plea  is  not  bad  for  failing  to  aver 

whole  cause  of   action,  is  demurrable,  the  rate  of  Interest  agreed  upon,  where 

Tittle  v.  Bonner,  53  Miss.  578.  it   states   the   amount  of  the  original 
37  C.  of  L.  66                         1041 
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to  resemble  a  declaration  in  an  action  for  the  statutory  penalty, 
more  than  an  ordinary  plea  in  bar.'  The  principle  adopted  by 
nearly  all  the  courts  is  that  the  plea  must  aver  with  distinctness 
and  particularity  all  the  essential  elements  of  the  usurious  contract, 
so  that  an  inspection  of  the  plea  will  reveal  the  entire  transaction, 
and  leave  nothing  to  conjecture.*  The  plea  should  state  the  date 
and  amount  of  the  original  loan,  and  the  amount  of  usury  paid  or 
reserved."  It  must  also  allege  that  the  excessive  interest  was 
taken  or  reserved  with  a  corrupt  or  usurious  intent  *  and  upon 

notes,  and  the  date  and  amouDtof  the  8.  Cloyea  v.  Thayer,  3  Hill  (N.  Y.) 

renewal  note,  from  which  it  can  be  &%•  564;   Banks  v.  Van  Antwerp,  5  Abb. 

certalned   that  the   latter  is   for   more  Pr.  (N,  Y,)  411;  Vrooro  v.  Dltmas,  4 

than  the  originals    with   the    highest  Paige  (N.  Y.)  jjC;  Curtis  f.  Mastenv 

legal  interest  added.     First  Nat.  Bank  11  Paige  (N.  Y.)  15;  Griggs  v.  Howe, 

».   Wa^boum   {Tex.   1891).  16  S.   W.  31  Barb   (N.  Y.)  100;  Manning  v.  Tv- 

Rep.J54.  ler,  II   N.  Y.  567;  Olcott  u.  Alden,  6 

A  plea  that  the  plaintiff  deducted  N.   H.   516;  Livermore  v.   Boswell,  4 

from  the  amount  loaned  and  expressed  Mass.  437  ;  Livingston  v.  Indianapolis 

in   the  note  sued  on,  as  usurious   in-  Ins.  Co.,  6  Blackf.  (Ind.)  133;  Indian- 

terest.  "about   enough,  as   he  said,  to  apolis   Ins.   Co.   v.   Brown,  6   Blackf. 

get  him  a  barrel  of  flour,  which  amount  (Ind.)  376;  Engler  v.  Collins.  16  lud. 

the  defendant  believes  was  about  seven  i8g  ;  Smith  v.  Nicholas,  8  Leigh  { Va.) 

or  eight  dollars,"  sufficiently  set  forth  330;  Holton  v.  Button,  4  Conn.  437; 

the  usury,   though  not  with  commend-  Copperthwait  v.  Dummer,  :8  N.  J.   L. 

able  precision.     Dagali/,  Simmons, 33  358;  Weimer  v.  Shelton,  7  Mo,  237; 

N.  Y.  491.  Davis  v.  Tuttle,  10  Mo.  aoi ;  Laird  v. 

Though  a  plea  of  usury  does  not  Hodges,  a6  Ark.  356;  Rock  River 
conform  to  the  statute  requiring  it  to  Bank  ».  Sherwood,  lo  Wis.  330;  New- 
"set  forth  the  sum  upon  which  it  was  man  11.  Kershaw,  10  Wis.  333;  Willis 
paid,  or  to  be  paid,  the  time  when  the  v.  JefTereon,  75  Ga.  743  \  Kitpatrick  i>. 
contract  was  made,  where  payable,  Henson,  81  Ala.  464. 
and  the  amountof  usury  agreed  upon,"  The  plea  must  negative  every  sup- 
yet  if  it  states  the  agreed  rate,  and  [hat  posable  fact  In  connection  with  the 
usury  in  the  contract  exceeds  the  transaction,  which  if  true  would  render 
amount  claimed  to  be  due,  it  is  sufli-  it  innocent.  Thus,  a  plea  that  a  note 
cient  in  the  absence  of  demurrer  or  ex-  was  ante-dated,  must  allege  that  the 
ceptiun.     Siesel  v.  Harris,  48  Ga.  651.  loan  was  not  closed,  or  the  money  set 

Where  by  statute  all  titles   are  de-  aside  for  the  benefit  of  the  borrower, 

dared  void  tor  usury,  a  plea  of  usury  from  such  earlier  date.     Banks  v.  Van 

in  a  deed  relied  on  for  title,  need  not  Antwerp.  5  Abb.  Pr.  (N.  Y.)  411. 

specifydates  or  amounU  with  the  same  3.  Rowe   v.    Phillips,  2    Sandf.  Ch. 

particularity  as  is  required  in  similar  [N.  Y,)  14;  Little   v.  White,   8  N.  H. 

pleas  to  actions  on  the  debt.     Carswell  376;  Tappan  7;.  Prescolt.  9  N.  H.  531 ; 

Ti.  Hartridge.  55  Ga.  41a.  Clark   v.   Moses,   Kirby  (Conn.)    141; 

^plication. — A  replication  to  a  plea  Hancock  v.  Hodgson.  4  III.  330;  Col- 
of  usury  must,  of  course,  put  in  issue  lins  v.  Makepeace,  13  Ind.  448;  Wink- 
all  its  material  allegations,  but  need  ler  v.  Scudder,  1  Ga.  108. 
not  go  further,  or  offer  explanations.  In  Georgia,  it  is  required  by  statute 
Wright  f.  Minter,  2  Stew.  (Ala.)  41:3 ;  that  the  plea  of  usury  shall  sUte  the 
Darling  v.  Homer,  16  Mass.  388;  sum  upon  which  the  usury  was  paid  or 
Copeland  v.  Jones,  3  N.  H.  116;  Tap-  to  be  paid,  the  lime  when  the  contract 
pan  i>.  Sargeant.  14  N.  H.  399;  Water-  was  entered  into,  when  pavable,  and 
man  v.  Haskin,  7  Johns.  (N.  Y.)  18,^;  the  amount  of  usury  taken 'or  agreed 

1.  Copeland  V.  Jones,  3   N.  H.  116;  upon.     See  Trammell   v.  Woollolk,  68 

Williams  V.  Little,  11  N.  H.  66,  Ga.  618. 

The  plea  is  in  the  nature  of  a  penal  4.  National  Bank  v.  Lewis.  10  Hun 

action,  and  much  strictness  is  required  (N.  Y.)   468;   Crane  v.  Homeopathic 

in  pleading  It     Hancock  v.  Hodgson,  Mut.   L.   Ins.   Co..  37   N.  J.  Eq.  484: 

4  111.  333.  Coheev.  Cooper,  8  Blackf.  (Ind.)  iij; 
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a  corrupt  agreement-'  But  if  the  plea  clearly  shows  that  unlaw- 
ful interest  was  agreed  upon,  it  is  not  bad  for  failing  to  desig- 
nate  the  transaction  as  "  usurious."  '  On  the  other  hand,  if  the 
facts  pleaded  do  not  amount  to  usury,  no  averment  that  the 
transaction  was  usurious  can  make  the  plea  good.*  The  courts 
also  hold  that  the  evidence  in  support  of  the  plea  must  agree 
strictly  with  the  allegations,  and  any  substantial  variance  is  fatal.* 
This  is  particularly  true  of  allegations  in  respect  to  the  amount  of 
usury  taken  or  received,*  the  time  of  forbearance,*  and  the  par- 
ties to  the  alleged  usurious  agreement.'  Keeping  in  view  the 
necessity  of  pleading  all  the  essential  elements  of  the  usurious 
contract,  it  may  be  stated  that  the  usual  rules  for  the  construc- 
tion of  pleadings  apply  as  well  to  a  plea  or  answer  of  usury  as  to 
one  setting  up  any  other  defense,^  and  that  although  the  pleading 
may  be  lacking  in  precision  and  certainty,  it  is  sufficient  if  it  be 
not  misleading  as  to  the  defense  intended,  or  as  to  the  facts  and 
circumstances  relied  upon  to  support  it.* 

Some  courts,  however,  hold  that  where  the  effect  of  usury  is 

Shook  V.   State,  6  Ind.   113;  Stark  v.  fourteen  per  cent,  evidence  tending  to 

Sperry,3  Tenn.  Ch.  J04;  McFarland  v.  prove  that  they  were  discounted  at  the 

State   Bank,   4  Ark.  44;  37  Am.   Dec.  rate  of  sixteen  per  cent..  U  a  fatal  vari- 

761 ;  Moodj  I'.  Hawkins,   15  Ark.   191.  ance.     FarmerB',  etc.,   Bank  -v.  Lang, 

I.  Tappan    n.  Sabin,   15   N.   H.   79.  m  Hun  (N.  Y.)  37J. 

But  It  18   not  necessary  to  recite  the  So  of  a  pies  that  %\<o  usury  was  paid 

corrupt  «greeinent  in  i*e  ferin.  Cope-  where   tlie  evidence  showed   that  only 

land  v.  Tones,  3   N.  H.  116;  Olcott   v.  $135  had  been  paid.     Frank  v.  Morris, 

Alden,  6  N.  H.  516.  57  III.  138;   11  Am.  Rep.  4. 

3.  Kurz  v.Halbroolc,  13  Iowa  561;  But  a  elight  variance  as  to  the  amount 
Fanning  v.  Pritchett,  6  T.  B.  Mon.  le  not  fatal  unless  it  appears  that  the 
(Kv.)  79.  plaintifT  was  misled.     Kalz  v.  Kuhn,  9 

It  is  not  necessary  to  add  to  a  plea  at  Daly  ( N.  Y.)  166. 

usury  that  the  contract  was  made  in  S.  Allen   v.   Ferguson,   6    Ired.   (N. 

error.     The   law   affords   relief   where  Car.)  17,  where  a  variance  of  one  day 

there  is  no  error.     Waters  v.  Briscoe,  in  favor  of  the  creditor  was  held  fatal. 

11  La.  Ann.  639.  1.  Jones     v.     Canadv,    4    Dev.   (N. 

a.  Wadsworth  w.  Champion,  i  Root  Car,)  86, 

(Conn.)  393;  Mullanphy  tJ.  Phfllipson,  A  plea  of  usury  in  that  the  note  sued 

I  Mo.  18S.  on  was  given  for  an  extension  of  time 

4.  Long  Island  Bank  v.  Boynton,  on  another  note  of  the  maker  held  bv  a 
105  N.  I.  656;  Hetfield  v.  Newton,  third  parly,  rousi  be  supported  by  proof 
3  Sandf.  Ch.  (N.  Y.)  564;  Vroom  v.  that  the  person  who  procured  the  exe- 
Ditmas,  5  Paige  (N,  Y.)  518 ;  Smith  cution  of  the  note  in  suit  was  the  agent 
*.  Brush,  8  Johns.  [N.  Y.)  84.  of  the  payee  of  the  other  note  referred 

In  an   action  to  recover  Ibe  agreed  to.     First  Nat  Bank  v,   Bonawitz,  47 

price  of  a  sale,  under  a  general   aver-  Iowa  311. 

ment  of  usury,  the  defendant  cannot  In  an  action  on  a  note,  the  defend- 

show   that  the   sale  was   intended   by  an  Is  pleaded  that  It  was  given  for  ac- 

the  parties  as  a  mere  cover  for  a  usq-  commodation,   and    that    the   plaintiff 

rioua   loan.     Holford   v.  Blatchford,  i  discounted  it  at  a  usurious  rate.     It  was 

Sandf.  Ch.  <N.  Y.)  149.    See  generally  held   that  ucurv  between  the  original 

Variance,  vol.  18.  parties  to  the  note  could  not  he  shown 

5.  Smith  V.  Brush,  8  Johns.  {N.  V.)  under  the  plea.    Taylor  v.  Jackson,  c 
84!  Rowe  V.  Phillips.  I  Sandf.  Ch.  <N.  Dalv  {N.  Y.)  497. 
Y.)i4;Kilpatdck7..HenEon,8i  Ala.464.  8.' National  Bank  r.  Lewis,  75  N.  Y. 

Under  a  plea  that  the  plainlifT  dis-     516;  31  Am.  Rep.  484. 
counted  the  notes  In  suit  at  from  ten  to         9.  Lewis  v.  Barton,  106  N.  Y.  70. 
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to  render  the  contract  void,  a  plea  of  the  general  issue  in  an 
action,  either  directly  on  the  contract  or  necessarily  depending 
upon  its  validity,  entitles  the  defendant  to  avail  himself  of  the 
defense  of  usury.* 

The  rules  applicable  to  defensive  pleadings  also  apply  to  dec- 
larations or  complaints  in  actions  to  recover  back  usury;  and 
particularly  the  rule  requiring  a  statement  of  the  amount  paid.* 

2.  Stmurrsr. — If  the  usury  clearly  appears  on  the  face  of  the 
declaration  or  complaint,  the  defense  may  be  raised  by  demurrer 
or  exception.* 

3.  In  Equity. — Unless  the  bill  itself  clearly  shows  a  usurious 
contract,  the  defense  of  usury  must,  as  a  general  rule,  be  specific- 
ally pleaded  in  the  answer.^  But  in  some  cases,  as  in  a  creditor's 
bill  involving  the  priority  of  liens,  the  defense  may  be  made  by 

1.  Levy   V.  Gadgb}',  3  Cranch    (U.  .  the  plaintiff  alleges  title  gener«11y  to 

S.)   186;   Gaillard   v.  I«  Seigneur,    i  the  propertj  in  qucEtion,  the  delend- 

McMuU.    (S.    Car.)    ia«;    Pondc.  ant  dmj' denj  generaUj  the  allegationB 

Home,     65     N.    Cnr.    S^  \     Williams  of  title  and  ownership,  and,  under  such 

V.  Smith,    65   N.  Car.  87;   Cleaden  v.  denial,  he  maj  attack  the  contract  or 

Webb,  4  Houtt.  (Del.)  473 ;    Hamill  v.  instrument  upon  which  plaintiff  reliea 

Mason,   51   III.   488;   Fulton    Bank   v.  to  prare  his  title,  and  show  that  It  is 

Stafford,  1  Wend.  (N.  Y.)  483;  Cotton  void   for  usury,   as  well   ai   for   fraud. 

11.  Lake,  3  Maaa.  540;  Hills  ».  Eliot,  13  And   there   is   no  dUtinctlon   In   such 

Mass.36;7  Am.Dec.   36;  Jackson  v.  cases  between  the  defense  of  usurj  and 

Stetson,  i^Masi.  48;  Culver  v.    Rob-  other  defentes  which  tend  to  disprove 

Inaon,   3   Dar   (Conn.)    68;   Starr    v.  the  plaintiff's  case,  and  show  that  he 

Laws,  4   Inif.   193 ;  Hanrlck  t>.   And-  had  no  title." 

rews,  9  Port.  (Ala.)  9.  In  Trorar. — In  an  action  of  trover  for 

"iMral   Iisna.  —  In    Solomons   -v.  proper^  claimed  bj  the  plaintiff  under 

et,   )    Brev.    (S.   Car.)  54;   5  An),  a  bill  of  sale  from  a  third  person,  but 

;.  538,  Brevard,  J^  said :  "  Usury  is  which  bill  is  not  set  out,  the  defendant, 

clearly   admiislbie  in   evidence  under  without  tiling  a   plea   of  usury,  may 

the  plea  of  the  general  issue.     The  el-  show  that  the  bill  of  sale  was  given  as 

iect  of  such  evidence  is  to  prove  that  security  for  a  nmirlous  debt,  and  tl^ere- 

the  promise  was  not   obligatory,  but  fore,   under  the   Georgia   law,  inauSi- 

void  in  Its  origin ;  and  that  there  never  cient   to   give    the   plaintiff  any   title, 

-was  any  such  legal  undertaking  as  that  Jaques  v.  Stewart,  81  Ga.  Si. 

which  the  plaintiffs  claim  to  recover  In  ajMlSMiit,  the  defendant  may  avail 

on."  himself  of  usury  to  defeat  the  plaibtifl's 

In  an  aeUtm  of  raplaTla,  by  a  chattel  claim  of  tItSe  under  a  mor^i^,  with- 

morlgagee  to  recover  possession  of  the  out    having  given   notice   of   such 

goods,  alleging  title  and  ownership  in  defense.     Halton  v.  Button,  4  Conn, 

general  terms,  the  defendatil  may  show,  437. 

under  a  general  denial,  that  the  mort-  In  Baal  AoUona. — Under  a   plea   of 
gage  debt  was  void  for  usury.     Adam-  nvi  dintitin,  a  defendant  may  show 
son  I'.  Wiggins,  45  Minn.  448.     In  this  usury  to  defeat  a  prior  conveyance 
case,  it   was  said  by  Vanderburgh,  J.,  from   his  grantor.     Hills   v.   Eliot.  II 
"  Where  the  action  is  brought  to  set  Mass.  36;  7  Am.  Dec.  36. 
aside   an   instrument    as    usurious,   of  S.  Knaur   v,   Bartlett,   18  Ind.   iii ; 
course   the  facts   must   be   specifically  Collins  ti.  Roberts,  Brayt.  (VL)  115. 
alleged,  and  so.  In  an  action  brought  to  1.  Krause  v.  Pope,  78  Tex.  478 :  Mat- 
recover  upon  or  to  enforce  a  contract  lock  t'.   Mallory,  19  Ala.  694  ;  Lang- 
claimed   by  defendant  to   t>e  void   for  ridge  v.  Cobbs,  33  Ark.  549. 
usury,  such  affirmative  defense  is  new  4.  Chambers  r'.  Chalmers,  4  Gill  &  ]. 
matter    In   confession    and   avoidance,  (Md.)  420  ;  23  Am.  Dec.  57J  ;  Vroom 
which  must  t>e  aftirmatiyely  alleged  in  v.  Dltmas,  4  Paige  (N,  Y.)  533  ;  Luce 
the  answer.    But  where,  ai  in  this  case,  v.  Hinds,  Clarke  Ch.  (N.  Y.)  453. 
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written  exceptions  to  a  commissioner's  report,  though  not 
specially  pleaded.* 

Usury  is  not  regarded  as  an  equitable  defense,  and  therefore 
courts  of  equity  are  not  disposed  to  allow  an  amendment  for  the 
purpose  of  interposing  it,*  nor  to  extend  the  time  of  answering.' 

When  permission  is  granted  to  amend  or  to  have  a  default 
opened  for  the  purpose  of  such  a  plea,  the  defendant  is  required 
to  pay  the  amount  justly  due  *  A  lack  of  certainty  or  precision 
in  stating  the  defense,  however,  cannot  be  objected  to  after  issue 
has  been  joined.*  And  where  the  evidence  does  not  strictly  con- 
form to  the  answer,  the  defendant  will  be  allowed  the  benefit  of 
an  amendment.® 

When  the  debtor  brings  a  bill  in  equity  for  relief,  he  must  put 
the  question  of  usury  clearly  and  directly  in  issue,'  the  same 
particularity  being  required  as  in  defensive  pleadings.* 

TTTTT  EvisxaaK— 1.  Bnrdea  and  Degree  of  Proo£ — The  burden 
of  proving  usury  is  always  upon  the  party  who  alleges  it,*  and  it 
must  be  established  by  a  strong  and  clear  preponderance  of  evi- 
dence.*'*  If,  upon  the  whole  case,  the  evidence  is  as  consistent 
with  the  absence  as  with  the  presence  of  usury,  the  party  alleging 

1.  Barbour  *.  Toropkfn*,  31  W.  Va.  the  ground  of  usurj',  the  vice  chmncel- 

^\o.  lor    said :   "  In    Vroom   v,   Dltmas,   4 

Where   ■  bill  In   equity  discloses  a  Paige  (N.  Y.)  533,  the  chancellor  lays 

usurious  mortgage,  the  defense  maj'  be  that  the  defense  of  usury  must  be  dfs- 

raised    bj   exceptions  to   the   master's  tinclly  set  up  in   the   plea   or  answer; 

report  allowing  interest  at  the   usuri-  and  the  terms  of  the  usuiioui  contract 

ouB  rale,  though  not  put  in  issue  by  the  and  the  quantum  of  tbe  usurious  inter- 

pleadings.  Drake  v.  Latham,  50  111.  370.  est  or  premium   must  be  speclBed  and 

On  icirt  facias  to  revive  a  decree,  distinctly  and  correctly  set  out.     The 

the  defendant   may  plead  usury  in  the  corrupt  agreement  must  also  be  stated. 

Lane  v.   Ellze  "^ 


original  contract.     Lane  v.   EUzey,  4  Tbe  chancellor  is  here  speaking  of  ■ 

Hen.  &  M.  (Va.)  504.  defense;  but  I  can  see  no  good  reason. 

It  is  proper  to  allow  the  defense  to  either  in  principle  or  common  sense, 

be  pleaded  at  any  time  before  final  de-  why  the  same  governing  principles  will 

cree,   especially   where  the  bill  itself  not  apply  to  any  pleading  which  relie* 


suggests  the  truth  of  the  plea,     EUzey    upon  usury  as  its  substance." 
['.  Lane,  4  Munf  (Va.)  66.  9.  Berdan  v.  School  Dist.  I 

a.  Marsh  v.   Lasher,    13   N.    T.   Eq.     N.  J.  Eq.  S;  Kihlholz  p.  Wolf, 


'.  Lane,  4  Munf  ( Va.)  66.  9.  Berdan  v.  School  Dist.  No.  38,  47 

"'      "          Lasher,    13   N.    J.   Eq.  N.  J.  Eq.  S;  Kihlholz  p.  Wolf,   163  111. 

V.   Kllle,   If   N.J.   Eq.  36a;  Rappanier  V.  Bannon  (Md.  1S87), 

476;  Lovett  V.  Cowman,  6  Hill  (N.  Y.)  8  Atl.  Rep.  555. 

133;  Wolcott  I'.  McFarlan,  6   Hill  (N.  In  Smith  v.  Lehman,  85  Ala.   394, 

Y.)  337.  Stone,  C.  J.,  said  :  "  When  parties  en- 

S.  Collard  v.  Smith,  13  N.  J.  Eq.  43.  ter  into  a  contract  which,  on  its  face, 

4.  Beach  v.  Fulton  Bank,  3  Wend,  contains  no  itipulation  which  is  per  at 
{N.Y.)573;  National  F.  I  n  s.  Co.  t.  or/ri'wa/oirVeillegal.ondonlybecomes 
Sackett.  11  Paige  fN.  Y,)  660.  so  by  the  existence  of  cerWin  extrinsic 

5.  Chambers  v.  Chalmers,  4  Gill  &  J.  facta,  the  court  must,  in  the  absence  of 
(Md.)  430;  33  Am.  Dec.  372.  extrinsic  proof,  pronounce  the  contract 

e.  Gladding    v.    Cubberly,   39  N.   J.  legal,  ul  rts  mag-is  valeat,  quam  ftreai. 

Eq.   104;  Cox   V.   Westcoat,  29  N.  J.  The   burden   of  making   ttie   extrinsic 

"  proof  must  rest  on  him  who  aasalls  the 
validity  of  such  contract.     Usury  Is  a 

,  ,  defense,   and    must    be  satisfactorily 

(Kv.)  363.  proved  when  set  up." 

a.  In  Cole  f.  Savage,  Clarke  Ch.  (N.  10.  Baylissr.  Cockcroft,8i  N.  Y.363. 

Y.)  361,  which  was  a  bill  for  relief  on  Anawar  In  Sviltr.— Evidence  in  sup- 
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it  has  failed  in  his  proof.*  The  courts  will  never  infer  usury 
if  the  opposite  conclusion  can  reasonably  and  fairly  be  arrived  at.* 
It  has  been  held  that  the  plea  of  usury  must  fail  where  the  only  evi- 
dence is  the  testimony  of  the  borrower  and  the  lender,  who  square- 
ly contradict  each  other,* 

It  has  sometimes  been  said  that  usury  must  be  proved  beyond 
a  reasonable  doubt,  but  what  is  nleant  is  that  there  must  be  a 
clear  and  unmistakable  preponderance  of  evidence  in  support  of 
the  plea,  and  not  that  the  same  degree  of  strictness  is  required  as 
in  criminal  cases.* 

2.  Freanmptionfl. — The  payment  and  acceptance  of  unlawful  in- 
terest is  prima  facie  evidence  of  a  prior  agreement  therefor.* 
But  evidence  of  previous  usurious  transactions  between  the  parties 

port  of  a.  defense  of  aturj  \»  not  aided  not    enough    that    the    circumstancn 

bj'  the  defendant's  answer,  unless  he  is  proved  render  it  highly  probable  that 

called   upon   bj   the   bill   to    disclose,  there  was  a  corrupt  bargain.     Such  ■ 

McDaniels    v.   Barnum,    -    Vt,    279 ;  bargain  must  be  proved,  and  not  left  to 

Barnum  v.  McDaniels,  6  Vt.  177.  conjecture." 

1.  Booth  o,  Swezey,  8  N.  Y.  »76;  ».  Morris  i/.  Taylor,  aa  N.  J.  Eq.  438. 
Valentine  v.  Connor,  40  N.   Y.  348;        V  Wheatlej  v.  Waldo,  36  Vt.  337; 

100  Am.  Dec,  476;   /n  r«  Consalus,  95  Holland    v.    Chambers,   aa   Ga.   193; 

N.  Y.   340;   Morris  v.  Talcott.  96  N,  New  Jersey   Patent    Fanning  Co.   v. 

Y,  100;  Stillman   v.  Northrup,  109  N.  Turner,  14  N,  I.  Eq.  316;  Conover  ir. 

Y.473.  VanMater,  i8N.J,Eq.48i;  Williams 

S.  Homeopathic  Mut.  L.  Ins.  Co.  v.  v.  Banks,  19  Md.  aa  \  Orr  v.  Lacey,  a 

Crane,   aj    N.   ].   Eq.  42a;  Gillette  n.  Dougl.   (Mich.)   230;     Harnsbager  r. 

Ballard,  15   N.J.   Eq.  491;  Lujette  i'.  Kinney,  6  Gratt.  (Va.)  387. 
Wilson,    13  Oregon  514;   HoUaday         In  Lukens  v.  Hazlett,  37  Minn.  441, 

t>.  Holladay,  13  Oregon  513;   Van  Bell  Mitchell,   J.,  said :  "The  rule   of  erl- 

V.  Fordney,  79  Ala.  76.  dence  in  these  usur^  cases  is  the  same 

flniSetBiLcr  or  Brldenoa,  —  Uenry    is  as  In  any  other  civil  action.     All  that 

not  proved  by  showing  that  an  agree-  is  required  Is  a  fair  preponderance  of 

ment  for  a  usurious  bonus  was  made,  evidence." 

but  which  appears  never  to  have  been         The  proof  must  be  "  clear  and  cogent, 

carried  out  or   insisted  upon.     Brestle  Dot  by  inferences,  probabilities,  or  con- 

V.  Mehaffie,  19  Pa.  St.  117.     Nor  Is  it  jectures."      Pappleton    v.   Nelson,   la 

proved  b;  showing  that  the  face  of  the  Oregon  349, 

note  sued  on  is  larger  than  the  sum  re-         It  must  exclude  every  other  fair  and 

ceived  by  the  maker,  without   any  ex-  reasonable  hypothesia.     Gillette  v. 

planation  of  the   circumstance.     New  Ballard,  35  N.  J.  Eq.  491. 
England,  etc.,  Security  Co.  v.  Sandford,         B.  Cummins  v.  Wire,  6  N.  J.  Eq.33& 
16  Neb.  689.  Frasumptlona. — The  payment  of  twu- 

Jn   Brolasky   ».   Miller,  8   N.  J.  Eq.  rious   interest   from   time   to  time,  In 

790,   Potts,  J.,  said:    "Usury   must  t^  accordance  with  a  common  course  of 

strictly  proved.     It  is  not  sufficient  for  dealing  between  the  parties,  but  with- 

the  party  who  sets  it  up  to  make  out  a  out  express  agreement,  authorizes  the 

probable  case.     We  cannot  undertalce  jury  to  find  that  there  was  a  prior  tacit 

to  guess  away  men's  rights  upon  vague  agreement  for  such  interest.     Quarlea 

or  doubtful  testimony."     And  in  Ber-  v.  Brannon.  5  Strobh.   <S.  Car.)   [51. 

dan  V.  School   Dist.  No.  38,  47   N.J.  And  it  will   be  inferred  that  usuriouB 

Eq.  8,  McGill,  Ch.,  in  delivering  the  interest  was  reserved  In  the  contract, 

opinion   of    the    Court   of    Chancery,  when  it  is  shown  that  such  Interest  was 

stated  the  rule  as  follows  :  "  The  bur-  demanded  by  the  creditor  and  paid  by 

den  of  proof  Is  upon  the  parties  setting  the  debtor.     Stout  v.   Wright,  6  Utt 

up  usury.     The  fact*  necessary  to  con-  (Ky.)  461. 

stitute  ft  must  be  clearly  eelRbliBhed,         Evidence  that  when  the  debt  became 

beyond  reasonable  doubt^by  the  decld-  due  the  creditor  demanded  and  received 

ed  preponderance  of  evidence.      It  is  from  the  debtor  usurious  interest,  and 

KMti 
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is  not  admissible  to  prove  that  the  contract  in  question  was  also 
usurious.'  Nor  can  the  defense  be  made  out  by  evidence  that 
the  plaintiff  had  taken  usury  in  other  loans  at  or  about  the  time 
of  the  loan  in  question .■  Where  it'is  not  shown  that  the  contract 
in  suit  was  made  at  a  time  when  the  rate  of  interest  stipulated 
for  was  illegal,  it  will  be  presumed  to  have  been  made  at  a  time 
when  the  statute  authorized  such  rate.' 

3.  Parol  Evidence. — The  rule  that  parol  evidence  is  not  admissi- 
ble to  vary  the  terms  of  a  written  contract,  has  no  application  to 
evidence  of  usury.  The  statute  would  be  a  dead  letter  if  its  pen- 
alties could  be  evaded  by  simply  omitting  the  usurious  agreement 
from  the  written  part  of  the  contract.* 

4.  Fartiefl  at  Wltnenet. — The  common-law  disability  of  inter- 
ested parties  to  testify  was  largely  removed  as  to  usury  in  several 
of  the  states  at  an  early  day ;  but  the  tendency  of  the  courts  has 
been  to  interpret  such  statutes  somewhat  strictly.* 

XL.  Pbovhcx  or  Just. — The  question  whether  a  transaction 
apparently  valid  was  actually  intended  by  the  parties  as  a  cover 
for  usury,  is,  in  all  cases  of  doubt  or  conflict  of  evidence,  a  question 

gave  a  receipt  therefor  a«  beln^  tnone/  PktoI  Brldanee. — In  aa  early  Massa- 

'■  due  "  on  the  contract,  establishea   an  ckuieita  case,  it  vas  held  that  an  abao- 

orlginal    usurious    agreement.     Smith  lute  canvej'ance  of  land  could  not  be 

V.   Hathorn,  88   N.  Y.  3ii,  rtvtrsing  shown  bv  parol  to  have  been  Intended 

35  Hun  {N.  Y.)  159.  as  aecuritj  for  a  debt  drawing  usurious 

1.   Eagle  Bank  v.  Rigney,  33  N.  Y.  Interest.     Flint  v.  Sheldon,   13   MaM. 

613;  Brinckerhoff  w.  Foote,  i  Hoffm,  443;  7  Am.  Dec.  163. 

Ch.  {N.  Y.)  391.  In    Butterfield   v.    Kidder.   8    Pick. 

Proof  that  the  plaintifT  had  agreed  to  (Mass.)  511,  it  was  held  that  a  verbal 

loan  money  to   the  defendant  at  five  promise  to  paj  unlawful  interest  on  a 

per  cent,  per  month,  does  not  tend  to  contemporaneous   note,  expressed   for 

prove  that  the  dralt  in  suit,  which  was  the   sum   lent   and    la  w  ful   interest, 

subsequently   drawn,   was    drawn    in  "ought  not  to  vitiate  the  note,  for  it 

pursuance  ot   such  agreement.     War-  was  wholly  without  consideration,  and 

ren  v.  Coombs,  so  Me.  139.  cannot  be  taken  as  part  of  the  contract, 

>.  Ottillie  i>.  Waechter,  33  Wla.  155.  •  which  was  in  writing,  and  must  be  con- 

5.  Hughes  -v.  Marquette,  85  Tenn.  sidered  as  evidence  of  the  Intention  of 
137.  the  parties," 

Where  deeds  absolute  are  held  to  be  In  Bowers  v.  Douglass,  3  Head 

a  mor^ge,  the  courts,  in  cases  where  (Tenn.)  376,  it  was  held  that  an   oral 

the  consequence  of  usury  is  the  lortei-  contract  made  by  one  partner  to  pay 

ture  of  both  debt  and  Interest,  will,  In  usurious  interest  upon  a  note  executed 

the  absence  of  clear   and   satisfactory  by  him  at  the  same  time  in  the  name  of 

proof  to   the  contrary,  presume   that  a  the  partnership,  could  not  be  shown  to 

legal    rate   of    Interest  was    reserved,  defeat  the  note. 

Vangllder  -u.  Hoffman,  aj  W.  Va.  3.  These  cases  are  not  in  harmony  with 

C  Massa  v.  Dauling,  3  Str.  1243  ;  the  great  majority  of  the  authorities, 

Scott  V.  Lloyd,  9   Pet.    {U.   S.)   418;  and  it  may  be  doubted  whether  they 

Tucker   v.   Wilamouicz,  8    Ark.    157  ;  ought  now  to  be  recognized  as  sound. 

Levy  r.  Brown,  1 1    Ark.   16  ;  Train  !■.  They   certainly   leave    the    door   wide 

Collins,  3  Pick.  ( Mass.]   145 ;  Smith  v.  open  fur  the  usurer  to  escape  from  the 

Stevens  81  Tex.   461 ;     Wilkinson    v.  consequences  of  the  statute. 

Wooten,  59  Ga.  584;  Denyse  v.  Craw-  B.  See    Goodwin    v.    Appleton,    33 

ford,  18  N.J.  L.  315;  Lear  v.  Yarnel,  He.  453;  Myrick  v.  Haaey,  37   Me.  9; 

3  A.  K.  Marsh.  (Ky.)  419 ;  Grayson  v.  if>  Am.   Dec,   583;  Frye  v.  Barker,  3 

Brooks,  64  Miss.  410 ;  Luckett  f.  Hen-  Pick.  <MasB.)  65;    Knights  v.  Putnam, 

deraon,  13  Smed.  &  M.  (Miss.)  334.  3  Pick.  (Mass.)  i7[  ;  Little   v.  Rogers, 
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of  fact  for  the  juty.*  And  their  finding  will  not  be  reviewed  on 
appeal,  even  though  the  evidence  to  support  the  verdict  appears 
vague,  indefinite,  and  unsatisfactory.* 

XT.T,  Tusucnoire   Held  Usukioitb. — A  number  of  cases  not 
capable  of  classification  elsewhere,  which  have  been  held  to  be 

within  the  usury  laws,  are  given  in  the  note," 

I  Met.  (Mass.)  io8;  Brickett  v.  Minot,  An  agreement  bj  the  borrower  to 

7  Met.  (MasB.)  zgi.  pay  the  debt  of  another,  in  addition  to 

1.  DaviB   v.  Garr,  6  N.  Y.    124;  55  legal   interest  and  the  principal  uxm 

Am,  Dec.  187;  Vail  t.  Heustis,  14  Ind.  loaned.     Brown  ip.  Baer,  79  Ga.  347. 

607;    WoolBey  V.  Jones.   84   Ala.   S8;  An   agreement  in  consideration   of 

McKesson  V.  McDoneH,  4  Dcv.  &  B.  £800  in  cash  to  pay  a   debt  of  £1,200 

[N.  Car.)    110;   Kilcrease  v.  Johnson,  due  to  a  third  person  in  three  yeara. 

85  Ga.  600.  Watkins  n.  Taylor,  a  Munf.  (Va.)  234. 

3.  Valker  v.  First  Nat  Bank,  z6  Neb.  Setting  off  a  debt   against  a  claim  oi 

60a;  Klostermanip.  Olcott,  asNeb.  38a.  illegal  intereet.     Dean   v.   Herrick,  54 

DittDTbl&B  Vardlet. — Where  the  jury  Vt.  573. 

has    found    that  a   renewal    note   in-  But   the    mere   fact   that   a   loan   Is 

eluded  usurious  interest,   their  verdict  made  conditional  upon   the  execution 

will  not  be  disturbed  on  appeal,  though  of  some  other  and  contemporaneous 

the  evidence   in  support  of  it  is  not  contract   between  the  lender  and  the 

very  strong  or  convincing,  and  though  borrower,  does   not   necessarily  infect 

the  alleged  excess  is  quite  small.    Mit-  the  loan  with  usury.     The  test  is  Uie 

chell,  J,,  rfijiefi^iii^.     Cowlea  v.   Can-  nature   of    such  contract,  the  advan- 

lield,  49  Minn.  496.  tages  or  disadvantages  to  the  respective 

The  defendant  delivered  to  the  plain-  parties,  and  all  the  attendant  circuiU' 

tiff  five  notes  of  (loo  each,  at  ninety  stances  and  objects,  Clarke  v.  Sheehan, 

days,  for  which  the  plaintiff  gave  him  47  N.  Y.  188, 

(400.  At  the  maturity  of  the  notes.  Taking  in  settlement  of  a  debt,  be- 
the  defendant  gave  the  plaintiff  in  lieu  sides  legal  interest,  drafts  at  par  which 
of  them,  and  without  additional  con-  thecreditorknew  were  ata  premiumin 
sideration,  other  notes  for  (615,  Sim-  the  market.  Seneca  Co.  Bank  v. 
ilar  renewal  notes  were  made  at  short  Schermerhorn,  i  Den.  (N,  Y,)  133. 
intervals,  until  the  amount  represented  Giving  a  usurious  note  and  mortgage 
by  the  last  notes  was  $875.  I"  "«  to  a  third  person,  by  whom  they  are 
action  on  these  notes,  it  was  held  that  immediately  assigned  without  contid- 
a  charge  to  the  jury  which  assumed  the  eration  to  the  lender.  Transaction  can- 
possibility  of  a  lair  transaction  was  not  be  saved  by  such  device,  Johnson 
erroneous,  and  that  a  verdict  tor  the.  v.  Smith,  39  Iowa  549. 
plaintiff  could  not  stand.  Lawrence  v.  An  agreement  that  A,  who  had  been 
Griffin,  30  Tex-  400-  compelled  to  pay  usury  on  borrowed 

S.  Stipulating  for  more  than  current  money  by  reason  of  B's  failure  to  pay 

premium  on  gold,     Austin  v.  Walker,  a  debt  which  he  owed  A,  might  retain 

45  Iowa  527.  out  of  certain  of  B's  rents,  as  they  be- 

An  agreement  to  pay  on  a  loan  of  came  due,  a  suflicient  amount  to  reim- 

currency  one-half  of  one  per  cent,  per  burse  him  for  the  excessive  interest  so 

month  in  currency  and  seven  per  cent.  paid.     White  v.  Auli,  19  Ga,  551. 

per  annum  in  gold,  the  latter  being  at  Stipulationmadeat  the  timeof  mort- 

a  premium  of  thirty-nine  and  one-half,  gage  loan  that  the  lender  shall  be  al- 

Tvng  II.  Commercial  Warehouse  Co^  lowed  to  retain  apart  of  the  land  mort- 

58  N.  Y.  30S.  gaged  after  being  repaid  the  principit 

A  loan  by  a  bank  at  the  highest  rate  and'  legal  interest.    Gleason  v.  Burke, 

of   interest  allowed  by  Its  charter,  on  10  N,  J.  Eq.  300, 

condition  that  the  borrower  would  se-  The  exaction  by  the  lender  from  bii 

cure  it  by  first  a  mortgage  on  land,  and  borrower  of  the  same  illegal  rate  which 

further  that  he  would  execute  a  second  the  former  has  agreed  to  pay  to  a  third 

mortgiage  to  secure  a  debt  due  to  the  person.     Dowell  v.   Vannoy,  3  De». 

bank  by  a  third  person.     New  Orleans  (N.  Car.)  43. 

Canal,   etc.,   Co,   v.    H  a  g  a  n ,   t   La.  An  agreement  by  the  borrower,  who 

Ann.  63.  had  loaned  the  money  to  others  at  usu- 
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riou*  intcKBt,  to  pay  Ms  lender  the  be  made  good  the  following  daj ;  and 

taine  rate.     Levy  v.  Gadaby,  3  Cranch  if  not  so  made  good,  then  one  and  one- 

(U.  S.)  tSo.  hair  per  cent,  per  month.     It  wBl  held 

The  defendant,  at  the  requeit  of  the  that  the  last  provtdon  waB  for  a  rate  of 

plaintiff  and  for  hie  benefit,  borrowed  Interest  for  the  uie  of  monej  greater 

money  and  lent  it  to  the  plaintiff,  who  than  eight  per  cent.,  and  therefore  was 

agreed  to   pay  the  defendant  therefor  uauHous.      Burwell   v.  Burgwyn,    100 

the  same  rate  of  Interest  that  the  latter  N.  Car.  3S9. 

had   agreed  to  pay,  and  an  additional         A  sold   his   land,   which   was   then 

two  per  cent,  for  his  credit  and  Inci-  mortgaged  to  D,  to  B  and  C,  and  the 

dental  expenses.      The  court  held  that  purchase   price,   consiatlng  in   part  of 

while  there  was  nothing  usurious  in  the  cash  and  in  part  of  notes  payable  to  D 

agreement  for  the  two  per  cent.,  yet,  If  In   ten  years   with   legal   Interest,  was 

the  defendant  might,  by  the  exercise  of  given  to  D  in  payment  of  his  mortgage. 

reasonable  diligence,  have  borrowed  the  It  was  held  that  it  was  usjjry  for  D  to 

money  at  legal   rates,  but   in   fact  did  charge  A,  In  aetttement,  with  one  per 

borrow  it  at  unlawful  rates,  It  was  usury  cent,  interest  on  the  note*  of  B  and  C. 

for  him  to  exact  such   rates  from  the  Hawkins   v.   National   L.  Ins.  Co..  Vj 

pUlntiff.      RIcker  v.  Clark,  m  Vt.  389.  Vt.  591. 

The  certificates  of  deposit,  payable         A   debt   being    due,   the   debtor,  by 

at  a  future  day,  with  interest  at  four  agreement,  indorsed  and   delivered  to 

and  one-half  per  cent., payable  semi-  the  creditor  notes  not  due  against  third 

annually,  were  Issued  as  consideration  parties,  In   payment  of   the  debt,  at  a 

for  a  mortgage  ol  the  same  amount,  discount  of  four  per  c 


bearing  Interest  at  the  highest  l^al  for  the  period  the  notes  had  tc 
rate.  It  was  held  to  be  usury.  New  also,  by  the  same  agreement 
York  L>.  Ins.,  etc.,  Co.  v.  Beebe,  7  N.     another  indorser  o 


Y.  364.  held  that  the  transaction  was  usurlouc. 

Where  A  gave    B   his   note   and   a  and  that  the  second  indorser  could  take 

mortgage  for  a  certain  amount  payable  advantage   of  it.     Campbell   v.  Read, 

in  one  yesr  without  interest,  for  which  Mart.  St  Y.  (Tenn.)  393. 
B  gave  A  his  note  for  the  same  amount         The  plaintiff  had  taken  a  morWage 

due    in   six   months  without    interest,  for  (700  at  the  highest  legal  rate  of  In- 

whlch  latter  note  A  raised  money  on,  terest,  but  the   evidence   showed   tiiat 

it  was  held  to  be  usury  for  B  to  exact  his   draft  to   the  defendant,  the  mort- 

a  compensation  greater  than  legal  In-  gagor,  given  at  the  time  of  making  the 

teres!  for  the  sis  months  following  the  loan,  wag  for  but  (680,  and  the  defcnd- 

maturity  of  his  own   note.     Williams  ant  testified  that  that  was  all   he  had 

w.  Fowler,  23  How.  Pr,  (N.  Y.)  4.  ever   received.      It  was  held  that  the 

A  applied  to  B  for  a  loan,  but  B  said  loan  was  usurious,  notwithstanding  the 

he  had  no  money,  but  thought  perhaps  plaintiff  swore   that   he   subsequently 

he  could  get  some  from  his  son-in-lsw,  gent  the  defendant  the  remaining  fio, 

who.hesaid.  would  wantseven  per  cent,  but  produced  no  vouchers.     Lombard 

above   legal   Interest.     A  made   out  a  v.  Gregory.  81  Iowa  569, 
note  for  the  amount  wanted  and  left  it         Intarsat  Dlattdssd  as  Tacss. — Where 

with  B,  under  an  agreement  to  return  a  loan  is  made  on  condition  that  the 

it  If  B  failed  to  get  the  money.     B  then  lender  shall  be  given  an  official  position 

borrowed  the  amount  from  his  son-ln-  in  the  borrower's  empW,  where  he  is 

law,  giving  his  own  note  therefor,  which  not  needed  and  where  there  is  practi- 

he  afterward  paid,  and  delivered  to  A  cally  nothing  to  do,  and  Is  paid  a  very 

.....  — I  ^j-  ^,g  nQ(p^  aOg^  deduct-  large  salary.     See  Griffin  v.  New  Jer- 


held  that  B  must  be  deemed  the  lender,  was  to  take  the  office  of  tr 

and  the  note  usurious.     Reed  v.  Smith,  corporation,   and  advance   money  for 

9  Cow.  (N.  Y.)  647.  it,  in  consideration  of  (300  per  year  as 

The  defendant  agreed  to  par  orders  salary  andtwelvepercent.onadvances, 

issued   by   the  plaintiff  out   of  money  is  void   only  as  to  the  interest.     Walte 

deposited  with  him,  for  a  compensation  v.  Windham  Co.  Min.  Co.,  37  Vt.  608, 
of    one-fourth    of    one    per    cent.;    for  An   agreement  by  the  borrower  to 

payments  made  when  no  funds  there-  allow  the   lender  a  salary  as  a  clerk  in 

for  were  on  deposit,  one-half  of  one  his  brewerv.  which  woiild  yield  him 

per  cent.,  if  the  amount  so  paid  should  more  than  legal  interest  on  his  money. 
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TTT.TI  THAVSAOnoiTB  HELD  NOT  ITBiTBioirs.^In  the  instances  spec- 
ified in  the  following  note,  the  statutes  of  usury  have  been  held 
not  to  be  infringed.' 

It  not  being  inteoded  that  he  should  Chisholm,  3  Nott.  &  M.  (S.  Car.)  38; 

perform  any  services,  was  admitied  to  10  Am.  Dec.  560. 

be  corrupt  and  illegal,   in   Wright  v.  On   a  loan   of   (3,000.  a   promiw   to 

Wheeler.  1  Camp.  165.  give  the   lender  during  the  period  of 

So   where  the   borrower  appointed  the  loan  all  future  dividend*  on  certain 

the  lender  receiver  of  his  rents,  with  a  bank   stock   of  the  nominal   value  of 

pretended  salary,  which  appointment  tj.ooo,  ia  not  usurious,  where  the  aver- 

waa  tn   fact  onlj  used  as  a   means  of  age  dividends  up  to  that  time  had  been 

paying  him  exorbitant  interest.    Scott  seven  per  cent,  per  annum,  and  there 

V.  Brest,  a  Tenn.  338.  was  no  evidence  of  intent  to  evade  the 

1.  It  is  not  usury  for  a  borrower.  In  statute.     Potter    -v.    Yale    College,    8 

consideration   of    a    further     loan,   to  Conn.  51. 

agree  to  pay  the  principal  and   legal  A  lessor  agreed  with  his  lessee  that 

interest   of  a   valid  preexisting    debt,  if  the  latter  would  build  houses  on  the 

Marsh  v.  Howe,  36  Barb.  (N.  Y.)  649.  leased  premises  within  a  certain  time. 

Nor  Is  a  loan  rendered  usurious  be-  he  should  receive  a  conveyance  of  a 

cause,   in  violation   of  its  terms,   the  tract  of  land  in  fee.     The  houses   not 

lender     withholds   a   portion    of    the  being  finished   in   time,  the  lessee,  in 

amount  agreed  to  be  advanced.    Auble  consideration  of  further  time,  released 

V.  Trimmer,  i;  N.  J.  Eq.  343.  his  claim  to  the  fee.     It  was  held  thai 

On  a  loan  of  (3,800,  a  mortgage  was  there   was   no    usury   In    the    release, 

given  for  l3,ooo,  and  It  was  provided  Rust  v.  Chisolm,  57  Md.  376. 

that  interest  on  the  sum  loaned  should  One  Hollenback  gave  his  note  to  the 

be  added  until  it  increased  the  princl-  plaintIS  for  (37^,  and  also  executed  a 

pal   to  (3,000,  and   that  then  interest  deed  of  certain  ^and  for  an  expressed 

should  begin  to  run  on  the  last  men-  consideration   of   (300,   in   connection 

tioned  sum.     It  was  held  not  usurious,  with  which  the   plaintiff  executed   an 

Mount  V.  Suydam,  4  Sandf,  Ch.  (N.  agreement  to  reconvey  on  payment  of 

Y.)  399.  the   note   at   maturity  and   the   taxes. 

A  bond  given  in  17S1,  conditioned  for  The  plaintiff  also  indorsed  upon  the 

the  payment  of  £1,000,  "orsuch  further  agreement    the   following:   "I  hereby 

sum  as  shall  be  equal  to  the  said  £1,000  agree  to  receive  payment  on  the  within 

in  1774,  that  Is  to  say,  to  purchase  as  bond   as  follows  :  at  thirty-seven   and 

much  land,  and  as  many  negroes,  as  it  one-half  per  cent,   on   $300,   from  the 

might  bare  done  at  that  time,"  Is  not  date  of  the  above  bond  to  the  date  of 

on  its  face  usurious.     Faulcon  v.  Har-  payment."     Usury  being  interposed  as 

riss,  1  Hen.  &  M.  tVa.)  550.  a  defense,  the  court,  by   Beck,  J.,  said: 

A  mortgage  was  given  to  secure  a  "  The  only  evidence  upon  this  t)rancfa 
preexisting  debt,  and  also  to  secure  of  the  casq  is  this :  The  deed  executed 
the  mortgagee  for  a  note  he  had  signed  by  HoUenback  to  plaintiff  names  the 
for  the  mortgagor's  accommodation,  consideration  at  %ioo,  and  the  indorse- 
A  discount  exceeding  legal  interest  was  ment  upon  the  agreement  provides  that 
allowed  when  the  mortgagee  paid  the  It  may  be  paid  at  any  time,  with  thirty- 
latter  note.  It  was  held  that  a  mort-  seven  and  one-half  per  cent,  inter- 
gage  subsequently  given  to  secure  the  est.  There  is  not  one  word  more  of 
amount  then  due  on  the  first  mortgage,  testimony  upon  the  question  of  usury, 
with  further  advances,  was  valid.  No  presumption  is  raised,  no  inference 
Staley  -o.  Knceland,  Clarke  Ch.  (N.  can  be  drawn,  contradicting  the  face  of 
Y.)  30.  the   note,  from  the  fact  that  the  deed 

A  provision  in  a  bond  that  "the  law-  recites   its    consideration   to  l>e    $300. 

fUl  Interest  on  the  whole  principal  sum  An  additional  consideration  may  have 

shall  be  paid  annually,  together  with  enisled,  and  may  have  been  included  in 

one -third  of  the  said  principal  sum  at  the  note.    The  indorsement  on  the  note 

the  end  of  each  year,  until  the  wliole  has   no    force   to    establish   usury.    It 

is   paid   off,"   Is   not   usurious,   as   the  binds  plaintiff  to  receive,  at  any  time, 

^reement   contemplates    only  the  in-  payment  of  the  note,  with  thirty-seven 

terest  each  vearon  the  amount  of  prln-  and  one-half  per  centum  on  $zoa  This 

cipal  remaining   unpaid.     Glbbs    v.  appears  somewhat  as  though  the  $30O 
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ma^   have  been  the  original  contract,  time,  doei  not  render  the  contract  usu- 

But  it  ii  coHBistent  with  other  suppotl-  riouB,  where  the  debtor  Is  not  a  partj 

tions.     We  are  not  authorized  to  find  to  such  agreement.     Glea»OD  v.Cbilds, 

upon  thisevidence  that  thecontractwsB  51  Vt.  411. 

luuriouB.  5urelj,ir  thereiiuaury  in  the         Where  A  agreed  to  \iay  B'b  farm  for 

IraDBactioD,  the  defendants  would  have  $3,500,  if  he  could  borrow  the  money, 

shown  it  bj  the  parties  to  the  contract,  and  the  lender  asked  (30  in  eicesi  of 

both  of  whom  were  wltneasee  on  the  legal  intereit,  which  A  refused  to  paj, 

trial.     We  cannot,  upon  the  extremetj  whereupon  B  agreed  to  pay  the  lender 

meager  and  uncertain  evidence  offered  the  (30.  and  a  note  and  mortgage  wer« 

to  UB,  find  the  eiUtence  of  usury,  when  given  for  |2,50O,  and  A  paid   B  $3,47* 

it  was  in  the  power  of  the  de^ndants  for  his  deed,  it  was  held  that  the  trans- 

to  give  us  clear  and  convincing  testi-  action  was  free  from  UBurj.     McArthur 

moDy  upon   the   question.     It  will  be  v.  Schenck,  31  Wi«.  673  ;   11   Am.  Rep. 

obserred    thai   the   Indorsement   upon  643. 

th«  agreement  of  plaintiff  does  not  bind        Oaa  or  OoIIatenla  by  Oredltor. — The 

HoUenback  to  pay  the  interest  named ;  fact  that  collaterals,  piven  to  secure  • 

plainlijf  simplj   agrees   to   accept  ft."  note,  are  converted   into  cash   by  the 

Brush  V.  Peterson,  54  Iowa  143.  creditor  prior  to  the  maturity  of  the 

BelmtninamHit  of  Snnty. —  An   In-  note,  and  the  proceeds  retained  and  used 

solvent  bank  held  a  judgment  against  by  him  during   the   interval,  does  not 

A,  drawing  twelve  per  cent.  Interest,  make  the  note  usurious,  unless  such 
upon  which  B  was  liable  as  surety.  B  use  was  agreed  upon  by  the  parties 
had  a  deposit  In  the  bank,  for  which  a  when  Che  note  was  given.  Morgan  v. 
third  peiBoa  had  offered  to  allow  blm  Mechanics'  Banking  Asioc^  19  Barb. 
in  trade  Its  face  value.     B  agreed  with  (N.  Y.}  584. 

A  to  pay  the  judgment  by  permitting        IndemiUiyliis   Oi«dttar   txam  Lom, — 

the  bank  to  charge  the  amount  thereof  A  owed  B  $100,000,  and  in  considera- 

Bgainst  B's  deposit,  and   A  agreed  to  tlon  of  forbearance  agreed  to  continue 

repay  him  the  full  amount  so  charged,  to   pay   Interest  thereon,  and   also   to 

with  six  per  cent,  interest.     The  Insoi-  give  B  his  notes  for  (40,000,  to  be  dis- 

vent  bank  never  paid  but  about  aixtv  posed  of  by  B  for  his  own  use  at  such 

per  cent,  on  the  dollar  of  its  Indebted-  discount  as  he  should  see  lit,  such  notes 

ness.      It  was  held  that  there  was  no  to  be  laken  up  by  B  at  maturity,  and 

usury  in  the  agreement  between  A  and  new  ones  given  by  A,  to  be  disposed  of 

B.  Southall  V,  FariRh,  8q  Va,  403.  in  the  same  way  ;   also,  to  pay   B  all 
Loui  to  Pay  Drariona  itabt. — A  note  sums  in  excess  of  legal  interest,  which 

or  bond  given  to  a  third   person  who,  8  might  t>e  obliged  to  allow  in  dispoe- 

at  the  debtor's  request,  advanced  money  ing  of   them.     It   was   held   that   this 

to  pay  the  latter's  usurious  debt,  is  not  agreement  was  not  usurious,  in  the  ab- 

affected   by   such   usury,      Cottrell   v.  sence  of  evidence  of  an   Intention  to 

Southwlcli^  71  Iowa   m;  Vaught  v,  evade  the  statute.     Kimball  v.  Boston 

Rider,  83  Vb.  659;  5  Am.  St.  Rep.  305.  Athensum,   3   Gray  (Mass.)    335.    To 

And  it  makes    no  difference  that   the  the  same  effect,  see  Stevens  ».  Davis,  3 

person  advancing  the  money  knew  that  Met.  (Mass.)  3ii. 

the  debt   was   usurious.      Coffman  v.        So  where  a  debtor,  being  unable  to 

Miller,  16  Gratt.  (Va.)   69S;  Drake  u.  raise  the  money  with  which  to  pay  his 

Chandler,  18  Gratt.  (Va.)  909.  creditor,  directed  the  latter  to  ratse  it 

Pajmanta  to  Third    Penon. — Unau-  etsewhere,  promising  to  pay  him  what- 

thorized  payments  of  excessive  Interest  ever   rate  of  Interest    he    might  be 

were  made  by  a  mortgagor  to  the  bus-  obliged  to  pay,and  thereuponthecred- 

band  of  the  mortgagee  for  the  purpose  Itor  borrowed  the   money  at  usurious 

of  obtaining  his  consent  to  extensions  rates,  it  was  held  that  he  was  acting 

of  time,   but  the   morteagee  was   not  merely  as  the  agent  of  his  debtor,  and 

shown  to  be  a  party  to  the  transaction,  could  recover  of  him  tbe  full  amount 

and  did  not  receive   any  part  of  such  of  interest  paid.      Shirley  v.  Spencer, 

payments.     It  was  held  that  this  was  9  111.  583. 

not  luuiy.     Mahoney  v.  Mackubin,  54        Aaaiuiuitlcni    of    AnotliBr'B   Debt. — A 

Hd,  368.  loan  is  not  rendered  usurious  fir  le  by 

FiqrmetltbT  Third  FanoB. — An  agree-  reason  of  the  fact  that  the  lender  ex- 

ment  liy  a  third  person   to  pay  extra  acted,  as  a  condition  of  making  the  loan. 

interest.  In  consideration  of  the  credit-  that  the  borrower  should  secure  to  tbe 

□r's  giving  the  debtor  an  extension  of  lender  the  payment  of  a  subsisting  and 
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genuine  debt  due  the   lender  from  a  a  bonui  agreed  upon,  at  the  time  of  the 

third  person.     Valentine  v.  Conner,  40  loan,  between  the  tnuteee,  Van  Winkle 

N.  Y.  148;  100  Am,  Dec.476.  andBaxter.     On  this  atate  of  facts,  Mc- 

Paymant  of  tlnaamad  Faea. — To  avoid  Gill,  Ch.,  held  that  usur^  wok  not  suf- 
having;  an  execution  put  into  the  hands  ficientlj  proved,  saj'ing;  "The  eri- 
ofan  officer,  the  debtor  gave  the  cred-  dence  raises  in  my  mind  a  strong  aua- 
itor  a  note  for  the  amount  al  the  judg-  picion  that  Van  Winkle  entered  into  a 
inent  and  coats,  and  also  a  note  for  a  corrupt,  usurious  agreement  with  the 
further  sum  equal  to  the  fees  which  defendant,  but  it  ia  not  sufficientlr  con- 
would  have  been  chained  by  the  officer  vincing  to  overcome  Van  Winkle's 
for  collecting  the  execution.  But  It  poaitive  oath  to  the  contrary ."  Berdan 
wan  at  the  same  time  agreed  in  sub-  ■v.  Trualeee  School  Dist.  No.  38,  47  N. 
stance   that,  if  the  debtor   would   pay  J.  Eq.  8. 

the  note  within  a  certain  time,  the  cred-        Intaract  oa    Orardrana. — An   agree- 

itor  would  receive  in  full  payment  the  ment  between  a  bank  and  its  depositor 

amount  of  the  judgment  without  inter-  to  charge  the  latter,  at  the  end  of  each 

est  or  the  ofHcer's  fees.     It  was  held  not  month,  with  interest  for  (he  month  on 

usurious.     Cutler  v.  How,  8  Mass.  J57.  the  amount  of  bla  overdr«fte,  and  in- 

Taatlmonr  of  IianOar. — In  an  action  to  elude  such  cha^e  as  a  part  of  the  over- 
foreclose  a  mortgage,  there  was  evi-  draft,  does  not  constitute  usurj,  even 
dence  that  one  Van  Winkle  agreed  to  though  the  overdraft  ma^  not  have  ex- 
loan  1 1 ,500  to  a  school  district  for  the  iated  during  the  whole  month  for  which 
purpose  of  erecting  a  schoolhouse,  and  the  interest  is  charged,  where  the  M- 
that  he  paid  out  the  money  at  intervals  rangement  Is  made  bona  fidt  for  the 
as  the  building  progreaaed.     The  mort-  purpose  of  avoiding  involved  calcnla- 

Sge  was  made  out  for  $1,650  to  one  tlons.  TlnTberlake  t/.  Flrat  Nat.  Bank, 
liter  as  mortgagee,  by  whom  it  was  43  Fed.  Rep.  331. 
afterward  assigned  to  Van  Winkle.  A  note  given  by  a  depositor  to  his 
He  denied  any  knowledge  of  the  fact  bank,  for,  as  he  supposed,  the  amount 
that  the  mortgage  was  for  more  than  of  his  overdraft,  at  the  highest  legal 
the  sum  loaned  until  afler  it  was  as-  rate  of  interest.  Is  not  rendered  usurious 
signed  to  him,  and  he  testlSed  that  by  the  fact  that  without  his  knowledge 
Baxter  told  him  the  additional  $150  the  bank  had  charged  him  with  inter- 
was  to  be  used  by  the  school  trustees  eat  on  the  overdrafts  at  the  rate  of  one 
to  buy  furniture  ;  that  be  thereupon  per  cent,  per  month,  and  included  it  In 
paid  Baxter,  who  was  then  school  clerk,  the  amount  of  the  note.  There  was  no 
the  $150  less  the  amount  of  accrued  in-  contract  made  to  pay  the  usurious  In- 
terest on  the  (i,joo.  It  did  not  appear  terest.  First  Nat.  Bank  i>.  Moore 
that  Baxter  had  authority  to  receive  83  Iowa  7 
the  money,  or  that  it  was  ever  put  into  Oturtont 
the  school  treasun.  Subsequently  among  merchants  of  taking  a  commis- 
Van  Winkle  accepted  payment  of  in-  slon  above  the  l^al  rale  of  Interest  on 
terest  for  the  same  period  covered  by  the  exchange  or  discount  of  notes,  does 
the  interest  claimed  to  have  been  prevl-  not  remove  the  Iliegalitjr  of  such  trans- 
nusly  deducted,  and  did  not  disclose  the  actions.  Dunham  v.  Gould,  16  Johns. 
transaction  with  Baxter,  One  of  the  (N.  Y.)  367;  8  Am.  Dec.  323;  Ex  f. 
school  trustees  swore  that  the  $150  was  Aynaworth,  4  Ves.  678. 
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Dealings  with  beneficiary,  313 
Death  of  trustee,  93 
Declarations,  35,  37, 34 

Affidavit,  34 

Answer  in  equi^,  34 

Bond,  34 

Deed,  recital  in,  34 

Pamphlet,  34 

Receipt,  34 

Recital  in  deed,  34 
Declarations  held  insufficient,  31 
Decree,  306 
Deed  of  trust,  130 
Deeds,  74 

Deeds  and  written  contracts,  38 
Defalcation  of  agent,  14J 
Definition,  3 

Delegation  of  powers,  143 
Dep<»iting  funds  In  bank,  158 
Deposits  in  banks,  ;8 
Depreciated  currency,  147 
Devise  by  trustee.  93 
Diligence,  duty  of,  14c 
Disbursements  and   allowances,  173 
Disclaimer,  81 
Discretionary  powers,  140 
Donations  in  the  future,  55 
Donor,  reversion  to,  134 
Double  compensation,  191 
Dry  trusts,  5 
Duration  of  estate,  ti8 
Duties  of  trustee,  133 
Duty  of  diligence,  141; 
Duty  of  good  faith,  191 
Du^  to  execute  trust,  150 
Elementary  doctrine,  4 
Enlargement  of  estate,  118 
Equitable  estate,  conveyance  of.  335 
Equitable  estate,  mortgage  of,  335 
Estate,  duration  of,  118 
Estate,  enlargement  of.  116 
Estoppel  and  waiver,  269 
Evidence,  296 
Evidence,  parol,  47,  53.  398 
Executed  trusts.  11,  '6$,  132 
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Trusts  and  Truetees — Contiatied. 
Executory  trusts,  ii,66 
Expenses  and  costs,  i;6 
Express  truatti,  6 
Expr^BE  truBts.  creation  of,  l; 
Failure  to  collect  claims,  150 
Fire,  loss  by,  156 
Following  tru9t  property,  350 
Forgery,  loss  by,  156 
Frauds,  statute  of,  46,  JSi  3"" 
Funds,  conAiEJon  of,  160 
Funds,  conversion  of,  160 
Funds,  deposit  of,  158 
Future  donations,  55 
Grantor,  trust  for,  ja 
Gross  and  net  income,  i;o 
History  and  origin,  4 
Identiflcation  of  property,  25S 
Illegal  trusts.  7 
Implied  trusts,  6 
Income.  71 

Income  and  capital,  169 
Income,  anticipation  of,  157 
Injtmctions,  148 
Innocent  holders,  151 
Instructions  from  court,  151 
Insufficient  declarations,  31 
Insurance,  163 
Interest,  179 
Invalid  trusts.  7,  9 

{LirJsdlction,  171 
.aches,  98 
Lapse  or  lime,  98 
Lapse  of  time,  presumptions  from, 

Laws,  conflict  of,  8 

Legal  estate,  I36 

Legal  trusts.  7 

Liabilities  of  third  parties.  364 

Liabilities  of  trustee.  133 

Liability  for  conversion,  160 

Lien  for  reimbursement,   178 

Limitations,  statute  of,  98 

Loss  by  fire,  156 

Loss  by  forgery,  156 

Lot^s  by  theft.  i,i;5 

LoKs  by  unforeseen  casualty,  156 

Losses  and  profils,  164 

Maintenance  of  children,  37 

Maintenance,  provisions  for,  36 

Manner  of  sale,  lib 

Marriage  settlements,  66 

Mechanics'  liens,  13a 

Mortgage  ol  equitable  estate,  33s 

Mortgages,  31 

Nature  of  trustee's  estate,  107 

New  trustee,  89 

Appointment  of,  89,  94 

Bond  of,  96 

Succession  of,  89 

Origin  and  history,  4 
Parol  evidence,  47,  53,  398 


TniBts  and  Trustees — Ceniinued. 
Parol  trusts,  47 
Parol  trusts  in  personalty,  56 

Parties,  178 

Passive  trusts,  6 

Penalties  upon  trustee,  348 

Percentage  commission,  182 

Personal  penalties  upon  trustee,  148 

Personal  property,  54 

Pleading.  392 

Power  of  sale,  231 

Powers  of  trustees,  35.  78,  133 

Powers,  special,  136 

Power  to  appoint.  [44 

Power  to  arbitrate,  137 

Power  to  borrow,  138 

Power  to  compromise,  137 

Power  to  manage  property,  137 

Power  to  mortgage,  138 

Power  to  vote  stock,  137 

Precatory  trusts,  38 

Preference  between  creditors,  156 

Preservation  of  property,  155 

Presumptions     from   lapse  of  tin>'' 

105 
Private  trusts,  10 
Procedure,  371 
Profits  and  losses,  164 
Promises  and  agreements,  33 
Protection  of  property,  155 
Provieions  Tor  maintenance.  36 
Provisions  in  wills,  38 
Public  trusts,  to 
Purchase  of  outstanding  title,  1 74 
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iveyance,      ^ 
Reimbursement.  Hen  for,  178 
Reimbursement,  right  to,  J63 
Release  and  settlement,  168 
Remedies  and  rights,  345 
Removal,  85 
Removal  of  trustee,  148 
Rents,  71 
Repairs.  157 
Resignation,  85 
Reversion  to  donor,  134 
Revocation.  53 
Revocation  of  trusts,  310 
Rights  and  remedies.  345 
Rights  of  third  parties,  264 
Right  to  reimbursement,  163 
Sale  by  truBiee,  197,131 
Sale,  manner  of,  336 
Sale,  setting  aside,  331 
Sale,  when  ordered,  2  23 
Secret  trusts,  9 
Separate  instruments,  31 
Setting  aside  sale,  331 
Settlement  and  release,  168 
Simple  trusts,  6 
Special  powers,  136 
Special  trusts.  6 
Spendthrift  trusts,  10 
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TruBti  and  Trnttees — Co*U»tied. 
Statute  of  fnudi,  46,  55,  300 
Statute  of  limitatioiu,  98 
Statute  of  usel.  4,  6,  114 
Statute  of  wills,  53 
SuccPBElon  of  new  trustee,  89 
Suffikjient  conaideraiioQ,  44 
Taxes,  164 

Termination  bj  act  of  parties,  310 
TermlDatlon  by   limitation  of  trust, 

309 
Termination  by  operation  of  law,  309 
Terminailon  by  settlor,  310 
Termination  of  trust.  309 
Theft,  loss  by,  151; 
Third  parties,  rights  and  liabilities 

of,  164 
Time,  lapse  of.  98 
Trustee,  removal  of,  14S 
Trustee's  contracts,  13 1 
Trustee's  estate,  nature  of.  107 
Trustee's  sales.  2» 
Trustee,  who  may  be,  16 

Aliens,  13 

Bankrupts  and  Insolvents,  ii 

Corporations,  17 

Drunkards,  13 

Guardians,  3a 

tiabilual  drunkards,  ^1 

Insolvents  and  bankrupts.  3t 

LunaifcB,  11 

Harried  women,  30 

Monks  and  nuns,  11 

Non-residents,  33 

Nuns  and  monks.  33 

Public  officers,  19 

States,  17 

Unincorporated  voluntatj  assocla- 
tions,  19 

United  'States.  17 

Voluntary  associations,  19 
Trust  for  erantor,  5] 
Trust,  subject  of.  14 

C hoses  in  action,  34 

Foreign  property,  3; 
Trust,  termination  of,  309 
Trusts  for  support,  338 
Trusts  for  value,  it 
Trusts,  how  established,  50 
Unforeseen  casualt}'.  loss  by,  156 
Uses,  statute  of,  4,  6,  134 
Valid  trusts,  7,  9 
Voluntary  trusts,  11 
Waiver  and  estoppel,  369 
Waste.  157 
Wills,  33 

Wills,  construction  of,  67 
Wills,  provisions  In.  38 
Wills,  statute  of.  53 
Withholding  of  compensation,  34S 
Written  contracts  and  deeds,  38 
Written  evidence,  50 


Trusts  (Corporate),  323 

Turnpikes,  314 

Action  for  toll,  337 

Aid  from  taxation,  330 

Alternation,  319 

Change  of  grade,  339 

Collection  of  tolls.  334 

Commutation  of  lolls,  336 

Dedication  to  public  use,  338 

Definition,  334 

Detention  of  travelers,  335 

Excavations,  337 

Exemption  from  toll,  338 

Expiration  of  franchise.  337 

Failure  lo  pay  tolls.  336 

Franchise,  expiration  of,  337 

Full  toll.  335 

Gates,  333 

Grade,  change  of,  319 

HiBtoiy,  3*4 

Liability  for  negligence,  344 

Nature,  325 

Ownership,  337 

Ownership  in  fee,  317 

Payment  of  tolls,  334 

Penalties.  336 

Public  use,  dedication  10,338 


Right  to  use  public  highway,  326 

Shuo-pikeB,  339 

Title  to  soil,  336 

Toll-gates,  331 

Tollhouse,  338 

Tolls,  333 

Travelers,  detention  of,  335 

Waiver  of  toll,  336 
Turn-tables,  3*4 

Children,  injuries  to.  344 

Contributory  negligence.  34S 

Employes,  injuries  to,  349 

Injuries  to  children.  344 

InjuricB  to  ernployft,  349 

Negligence,  346 
Twice  in  jeopardy,  350 
Tvpew  ■ 
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iritra 
Aoqul 

BoTOyingmonr,,  366,389 
Charter,  forfeiture  of,  413 
Class ification  of  contracts,  361 

Executed,  363 

Executory,  361 
Contracts  against  public  policy.  378 
Contracts  expressly  forbidden,  378 
Corporate  charter,  forfeiture  of,  413 
Corporate  torts,  393 
Debts  beyond  charter  limit,  3SS 
Defense  of,  3^9 
Definition.  351 

Development  of  doctrine,  356 
Directors,  liabili^  of,  391 
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Ultra  Vires— Cii«/j(iJi*rf. 
Doctrine,  foundation  of.  354 
Forteiturt  of  charter,  413 
Foundation  of  doctrine,  354 
General  principles,  353 
History  of  doctrine,  356 
Insurance  cases,  379 
Interference  of  equitj,  398 
Issue  of  stock,  393 
LiabilitT  of  officers,  391 
National  iMnk  loans,  381 
Officers,  liability  of,  391 

Principles,  353 

Ratification,  403 

Restraint  on  corporation,  396 

Rights  of  state,  410 

Savings  bank  loans,  380 

Savings  bank  trustees,  liabilitv  of, 

393 
Scope  of  subject,  351 


W^tver,  418 

Watered  stock,  393 
Unborn  children,  410 

Rights  of,  430 
Unchaste  conduct,  411 
Unconscionable  bargains,  411 

Consideration,  411 

Definition,  431 

EqulUble  relief,  431 

Inadequacy  of  consideration,  431 

Inequality  of  consideration,  413 

Relief  at  law,  433 

Relief  in  equity,  433 
Underground  waters,  433 

Appropriation,  433 

Artificial  percolations,  443 

Channels,  434 

Classification,  423 

Defined  channels,  414 

Definition,  U3 

Diversion  ot  surface  streams,  444 

Diversion  of  wells  and  springs.  431; 

Interception   of    wells   and  springs, 

Motive,  433 

Natural  percolations,  442 
Percolations,  415,  44] 
Poisoning,  439 
Pollution,  436 
Prescription,  431 
Springs,  43^ 
Weli8,4iS   ■ 
Undertakings  on  appeal,  446 
Appellant's  tignature,  449 
Bond,  f47 
Condition.  448 
Definition,  44(1 
Description  of  judgment,  447 


Undertakings  on   Appeal — ConliuMtd. 

Judgment,  description  of,  447 

Necessity,  446 

Penally,  449 

Requisites  of  bond,  447 

Signature  of  appellant,  449 

Sureties,  450 
Undue  influence,  453 

Actual,  456 

Attorney  and  client,  465,  510 

Clergyman  and  parishioner,  474,  511 

Coerdon,  498 

Confidential  relations,  461 

Confidential  relationship,  50S 

Confidential  relati<Kis  In  geneTal,49l 

Contract  with  physicians,  473 

Declarations  of  beneficiary.  507 

Declarations  of  testator,  505 

Definition,  453 

Effect,  500 

Effect  in  general,  454 

Establishment,  501 

Evidence,  494 

Exerted,  499 

Expectant  heirs,  460 

Gifts  between    husband    «nd   wife, 

Gihs  to  attorney.  468 

Gift  to  physician,  473 

Guardian  and  ward,  J13 

Heirs  expectant,  460 

How  established,  501 

Husband  and  wife,  480,  511 

Influence  not  undue,  498 

Inter  villus  transactions,  457 

Kinds,  4SS 

Laches,  ^ 

Man  and  mistress,  ^14 

Miscellaneous  confidential   relatloDS. 
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Nature  of  proof,  501 
Parent  and  child,  485,  515 
Parishioner  and  clergyman,  474,  511 
Patient  and  physician,  473,  511 
Persons  in  Iocd  fartntit,  490 
Persons  of  weak  mind,  457 
Physiciati  and  patient,  473,  511 
Pleading,  494 
Presumptive,  456 
Principal  and  agent,  477 
Proof,  ^oi 
Remedies,  494 
Reversioners,  460 
Revocation  of  wills,  51G 
Seamen,  459 

Surrounding  circumstances,  507 
Testamentary  capacity,  497 
Testator  and  scrivener,  jij 
Testator's  declaratlong,  505 
Transactions  inter  vivoa.  457 
Trustee  and  beneficiary,  463 
Validation  of  wills,  516 
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Undue  Influence — Centinmed. 

Ward  and  guardian,  513 

Weak-minded  periona,  457 

Wills.  495 
Union  depots,  517 

Condemnation  of  tracks,  519 

Contracts  relating  to,  517 

Definition.  517 

Incidents,  517 
Unions,  .^10 
United  States,  531 

Acquisition  of  property,  531 

Actions  against,  533 

Actions  bjr.  531 

Assignment  of  contracts,  536 

Audita  querela,  534 

Breach  of  contract,  liability  for,  536 

Claims  against,  539 

Commercial    paper,  dealings   with, 

Contracts.  01 

Contracts  for  secret  services,  534 
Implied  contracts,  533 
Interest,  530 

iudgment  bj  court  of  claims,  541 
^labilitj'  for  breach  of  contract,  516 
Liability  on  con tr sets,  51] 
Mandamus,  535 
Officers.  543 

Appointment,  544 

Departmental,  544 

Eligibilitj,  S44 

Removal,  544 

Who  are,  543 
Power  to  acquire  property,  531 
Power  to  contract,  531 
Priority  as  creditor,  541 
Property,  conquest  of,  531 
Set-off,  537 

The  "  Arlington  Case,"  534 
Transfer  of  contracts,  536 
United  States  commissioners,  546 
Accounis  and  compensation,  560 
Adjournment,  551 
Appointment,  546 
Arrest  of  seamen,  554 
Awards  of  con  aula,  553 
Bail.  55 1 

Compensation  and  accounts,  560 
Consul's  awards.  553 
Correction  of  errors,  559 
Dedimns  poUitatem,  558 
Definition,  546 
Depositions  de  bent  etie,  jjj 
Discharge  of  poor  convicts,  554 
District  attorney's  authority,  559 
Duties,  547 
Eligibility,  S47 
Pees.  560 

Official  tenure,  .^47 
Poor  convicts,  discharge  of,  554 
Powers,  S47 
Power  to  (Hinlah  for  contempt,  5jo 
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United   States  Commiisionert — Con- 
tinned. 

Proceedings  before,  558 

Process.  549 

Seamen,  arrest  of.  554 

Seamen's  wi^es,  551 

Tenure  of  office,  S47 
United  Sutes  courts.  567 

Amount  In  diitpute,  640 

Appeals,  6o3.  6uf5 

Appellate  jurisdiction,  639 

Attachment,  604 

Attorneys,  578 

Attorney's  fees,  _i;73 

Authority  in  general,  569 

of  division   of   opinion. 


Certificate  c 


Circuit  court  of  appeals,  645 
Circuit  courts,  649 
Civil  suits,  59S 
Classification,  570 
Clerks,  573 
Clerk's  fees,  574 
Commissioners.  665 
Corporations  as  parties.  634 
Correction  of  judgments,  637 


Decrees  and  judgments,  615 

Depositions.  610 

Deputy  clerks,  574 

Dismissal  for  want  of  jurisdiction, 

S99 
District  attorneys,  579 
District  courts,  660 
nislrici  of  Colmmbia  courts.  68j 
Division  of    opinion,   certificate  of. 


Equitable  jurisdiction,  595 

Error  and  appeal,  608 

Error,  writ  o^  641 

Evidence,  614 

Executions.  635 

Fees  of  clerks,  574 

Habeas  corpus,  636 

Individuals  as  parties,  634 

Internal  revenue  tax  suits,  598 

Judges,  571 

Judgments,  decrees,  and  executions, 

iudicial  districti,  637 
urisdiction,  581,638 

isdiction   concurrent  with    state 
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United  States  Courts— Co »/»ii»<rf, 
Mandatnus,  635 
Marshals,  57S 
Miscellaneous   matter*   of   practice, 

67S 
Officers,  570,  637 
Organization  in  gener&l,  569 
Parties,  633 
Peoaltfet,  598 
Pleading,  b^ 
Powers  of  judges,  ^71 
Practice  in  general,  678 
Private  land  claims,  court  of,  679 
Procedure  at  law,  619 


Procedure  in  equltj,  631 

Process,  603 

Prohibition,  635 

Quo  warranto,  63r; 

Remedies,  63^ 

Rules  of  decision,  599 

Service  of  process,  605 

Special  counsel,  580 

States  as  parlies,  633   . 

Supersedeas,  611 

Territorial  courts,  681 

Trial,  611 

Witnesses,  6t6 

Writeof  error,  608,641 
United  States  marshals,  683 
Universities  and  colleges,  683 

Admission  of  itudeDtB,  689 

Deamtioo,  683 

Dissolution,  693 

Donations  and  subscriptions,  69a 

Foundation,  683 

Government  of  students,  689 

Legislative  control,  683 

Powers,  686 

Students,  admission  of,  689 

Students,  government  of,  689 

Subscription  a  and  donations,  692 

Unliquidated,  697 

Unload.  697 

Unreasonable  searches  and   seizures, 

698 
Unseated,  698 
Unusual,  699 
Usages  and  customs,  700 

Accommodation,  acts  of,  717 

Acquiescence,  708 

Acts    of   accommodation   or   Indul- 
gence, 717 

Actual  knowledge,  743 

Against  law,  781 

Agent  and   principal,  774,  786,  854, 

Agents  and  brokers,  744 
Agent's  compensation,  894 
Ambiguities,  explanation  of,  809 
AnctenI  statutes,  806 


Usages  and  Customs — Contintitd, 

Annexation  of  incidents  to  contract*, 
833 

Antiquity,  707 

Bank  as  collecting  agent,  869 

Bank  officers,  671 

Bankruptcj,  906 

Banks,  76S,  816,  S43,  866 

Brokers  and  agents,  744 

Buyer  and  seller,  837 

Carriers,  746,  769,  784,  798,  816,  843 
873 

Certainly,  70S,  719 

Characteristics  and  nature,  710 

Chattels,  delivery  of,  791 

Classification  of  cases.  S09 

Commercial  paper,  784,  843 

Common  law,  706 

Compensation  of  agents,  894 

Conflicting  evidence.  741 

Confusion  of  Ideas,  703 

Consistency,  70S 

Construction,  735 

Construction  of  statutes,  806 

Continuity,  708 

Contract,  effect  of,  716 

Contract  incorporating  usage,  904 

Contract,  legal  Import  of,  S63 

Contracts,  explanation  of,  807 

Contracts  for  lat)or,  749 

ContracU  of  hiring,  846 

Contracts,  omitsions  In,  810 

Contradiction  of  testimony,  733 

Contrary  to  law,  7S3 

Corporations,  8Si 

Course  of  dealing,  761 

Courts,  views  of,  as  to  eitengion  of 
scope,  735 

Credit  sales,  SSg 

Custom  distinguished  from  prescrip- 
tion, 703 

"  Custom  "  In  sense  of  law,  703 

Customs  i  prendre,  905 

Customs  in  older  law,  706 

bays  of  grace,  866 

Dealing,  course  of,  761 

Definition,  703 

Delivery  of  chattels,  791 

Demand  and  notice,  868 

Effect  of  contract,  716 

Employer  and  employ^,  74S,  771, 
817,  S46 

Employment  of  sub -agents,  890 

Evidence,  confilcting,  741 

Exchange  rules,  739 

Exchanges,  894 

Explanation  of  ambiguities,  S09 

Explanation  of  contracts.  807 

Explanation  of  technicalities,  809 

Explanation  of  words  and  pbriwi^i 

Extension  of  fcope,  735 
Fixtures,  786 
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Uiages  and  Cuitomi — Continued- 
Fraud,  906 
General  cuitoma,  706 
Generalitv,  711 
Grace,  866 
Growth  of  mercaDtilc  law  from  usage, 

Habit,  718 

Hiring  contracts,  S46 

Incidents  to  contracts,  83] 

Individual  usagCK,  749 

Indulgence,  acts  of,  717 

Instances,  81  t.S6o 

InstanceB,  proof  bj,  73S 

Inlunince,  752, 833,  849,  881 

Irrelevancy,  714 

JuTy,  questions  for,  759 

Knowledge,  743,759 

Labor  and  services,  830 

Labor  contracts,  749 

Landlord  and  tenant,  77],  7S6,  813, 

83s.  851 
Law  and  fact,  731 
Legal  force,  71a 
Legal  import  of  contract,  861 
London  customs,  709 
Manor  customs,  709 
Maritime  contracts,  834,  853 
Meaning,  703 
Measures,  801 
Mercantile  law,  739 

MiBcellaneous  contracts,  B33 
Miscellaneous  instances.  79^,  860 
Miscellaneous  unreasonable   usages, 

777 
Miscellaneous  usages,  803 
Kature  and  characterlstice,  710 
Negligence,  899 
Negligence  of  car 
Negotiable  paper,  . 
Notice  and  demand,  868 
Number  of  wltneHe«,  73a 
Officers.  798.  907 
OfEcera  of  banks,  871 
Omissions  In  < 
Opinions,  736 
Particular  cusi 
Particular  instances.  811 
Particular  places,  756 
Parties  not  in  same  trade,  759 
Partnership,  884 
PrHusylvania  case*,  705 
Phrases,  815 
Pleading,  905 

Presumption  of  knowledge,  762 
Presumptive  knowledge.  743 
Previous  course  of  dealing,  761 
Princtpal   and  agent,   774,  786,  854, 

88s 
Principal's  directions,  891 
Proof,  731 

Proof  by  instances,  738 
Proof,  qaantum  of,  740 


Usages  and  Customs — CenliuHed. 

Qualifications  of  witnesses,  734 

Quantum  of  proof,  740 

Questions  for  jury,  759 

Questions  to  witnesses,  735 

Reasonableness,  708,  765 

Reasonableness   a   question   of   law, 
767 

Remittances  to  principal,  893 

Rules  of  exchange,  739 

Sales  on  credit,  S89 

Scope,  extension  of.  735 

Services  and  labor,  810 

Source  of  law,  719 

Sututes,  construction  of,  806 

Statatorj  law,  79S,  805 

Stock  exchange,  894 

Stowage,  S80 

Strict  construction,  715 

Sub -agents.  890 

Technicalities,  explanation  of,  809 

Tenant  and  landlord,  771 

Testimony,  contradiction  of,  733 

Trespasses,  903 

Uniformity,  719 

Unreasonable  usages,  777  , 

Usage  a  source  or  law.  719 

Usage  must  be  general,  711 

Use  of  terms,  704 

Usury,  800 

Various  relations,  866 

Varying  contract,  834.  840 

Vendor  and  purchaser,  755,  775,  791, 
817.  838,  85s,  896 

Views  of  courts  as  to  extension  of 
scope,  72s 

Warranty,  793,  890 

Weights  and  measures,  Soi 

Witnesses,  733 

Words  and  phrases,  S15 

Words  not  technically  synonymous, 
703 
User.  908 

Adverse  user,  908,  909 

Corporate  charters,  908 

Definition,  908 

Dlsuser,  909 

Franchises,  ooS 

Incorporeal  heredllamenta,  908 

Misuser,  909 

Non-user,  908 

Presumptive  rights,  909 

Right  of  user.  909 

Roads  and  streets,  908 

StreeU,  908 
Uses  (statute  of),  909 

Contingent  uses,  911 

Definition,  909 

Origin,  909 

Resulting  uses,  9t2 

Revocable  uses,  913 

Shifting  uses,  91 1 

Springing  uses,  911 
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Vtt  (statute  of), — Conliiiued. 

Tnuu,  (jii 

Unexecuted  useB,  911 

United  Slates,  i)\^ 
Usury,  917 

Absolute  conveyance,  945 

Accommodation  paper,  986 

Action  for  penalty,  941 

Agent's  authority,  1007 

Agent's  commissions,  1003 

Agreement  for  attorney'B  feea,  I0I3 

A  greement  for  repayment,  gi3 

Agreement  to  pay  taxes,  1015 

Amendment  of  statute,  937 

Annnlties,  loiS 

Application  of  payments,  963 

Attorney's  fees,  1013 

Bona  fide  sales,  io3] 

Bonds,  sale  of,  at  discount,  1039 

Bonus,  1003 

Bonus  added  to  interest,  1009 

"  Borrower,"  936 

Borrower's  knowledge,  917 

Bottomry,  loio 

Building  associations,  1031 

Burden  of  proof,  1045 

Clerical  mistakes,  970 

Commercial  paper,  976 

Commission    merciiant's 


Com 


n  tav 


.919 


Compensation  for  use  of  credit, 
Compound  intereiil,  998 
Computation   of   Interest,   erron 


in, 


Concurrent  jurisdiction,  1035 

Conflict  of  laws,  971 

Constitutional  provieionB.  935 

Construction  of  statu tes,  929 

Contingencies,  932 

Convej'ance,  945 

Corporations.  lOjg 

Corrupt  intent,  9J5 

Creditors,  954 

Credit,  use  of,  1015 

Criminal  offense,  939 

Debt  originally  valid,  946 

Defective  pleas,  1041 

Defense  personal  to  debtor,  949 

Deltnition,  918 

Demand  before  suit,  963 

Demurrer,  1044 

Depreciated  currency  and  funde,  looi 

Dii>counl,977.9S9 

Double  brokerage,  1003 

Effect,  941 

Elements,  920 

Enforcement  of  contract,  1040 

English  statutes,  919 

Enjoining  sale.  1036 

Equitable  defenses.  1044 

Equitable  relief,  1035 

Errors  In  computalionof  interest,  971 


U  su  ry —  Contin  ued. 

Essential  elements,  930 

Estoppel,  957 

Evidence,  104s 

Exchange,  978 

Exchange  of  notes,  1016 

Exchange  of  securities,  911,  lOiS 

Executed  contracts,  949 

Exorbitant  price,  1035 

Expenses  incurred  by  lender,  1013 

Fair  price,  1016 

Forbearance.  930 

Foreign  exchange,  1028 

Future  price  of  oil,  923 

Gratuity,  1004 

Husband  and  wife,  956 

Incumbrancers,  951 

Indorser  and  indorsee,  955,  gSo 

tndOTsera,  950 

Indorsers  and  sureties.  970 

Innocent  purchasers,  981 

Insolvency,  955 

Insufficient  contingencies,  922 

Insurance  as  condition  of  loan.  10 

Intent,  925 

Interest,  990 

After  maturity,  994 

As  part  of  purchase  price,  999 

Disguised  as  wages,  1049 

For  paEt  forbearance,  996 

From  prior  date,  991 

In  gold.  997 

On  interest,  997 

Payable  at  short  intervals,  991 

Payable  in  advance,  990 

Payable  monthly,  992 

Payable  quarterly,  992 

Payable  semi-annually,  991 

Stipulations  concerning,  990 

Sudgment  by  confession,  1034 
udgtnent  securities,  1033 
udgments  tainted  with  usury.  103I 
[nowiedge  of  borrower,  927 
Knowledge  of  lender,  979,  1004 
Legal  remedies,  1035 
Lender's  agents,  looj 
Lender's  expenses,  1013 
Lender's  knowledge.  979,  TOO4 
Loan  of  chattels,  T027 
Loan  or  forbearance,  930 
Middlemen,  TOQi; 
Mistake  of  law,  926 
Mistakes,  970 
Mortgagor's  grantee,  936 
Municipal  securities,  toig 
Mutual  intent,  937 
National  banks.  1031 
Negotiable  instruments,  976 
New  parties,  969 
New  promise,  965 
Offense,  939 
ORer  to  restore,  942 
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011,  future  price  of,  933 
Oppressive  contncts,  1036 
Overdraftt,  10 16 
Parol  evidence,  978,  1006.  1047 
Pirtlei  ■■  witnesses,  1047 
Partnership  tranMctiont,  1016 
Payment  of  discount,  977 
Payment  of  taxes,  1015 
Payments,  application  of,  963 
Paymenta,  recovery  of,  958 
Penalties,  936 

Penalty,  statutory  action  for,  941 
Personal  defense,  949 
Pleadlne,  TO40 
Post  obrts,  1019 
Presumptions,  1046 
Pretense  of  agency*  1008 
Proof,  104s 
Province  of  jury,  1047 
Purchase  at  maker's  request,  984 
Purchasers,  952,  983 
Purgation,  964 
Reconveyance,  966 
Recovery  back,  1039 
Recovery  of  payment*,  958 
Renewal  notes.  966 
Renewed  contracts,  967 
Rents,  1 01 7 
Repeat  of  statute,  937 
Replications,  1041 
Retention  of  Interest  by  lender,  99a 
Roman  law,  919 
Rowlett's  tables,  993 
Sale  as  cover  for  usury,  loli 
Sale  of  bonds  at  discount,  1029 
Sale  to  creditor,  1016 
Securities,  943 
Securities,  exchange  of,  91a 
Security  given  by  purchaser,  953 
Separate  transactions,  955 
Separation,  965 
Special  pleas,  1040 
Statutes,  919 

Statutory  action  for  penalty,  941 
Stipulations  concerning  interest. 

Strangers,  956 
Subrogation.  1035,  1040 
Subsetjuent  incumbrancer! 
Subsequent  purchasers,  95. 
Substituted   and  renewed 

Sufficiency  of  evidence,  1046 
Sufliclent  pleas,  1041 
Sureties,  950 

Sureties  and  in  doners,  970 
Taxes,  1015 
Tender  of  debt,  1037 
Transactions  other  than  loans 
Trust  deeds,  943 
Unlawful  Interest,  934 
Use  of  credit,  1015 
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Usurious  devices,  999 

Usurious  transactions,  1048 

Validity  of  original  debt,  946 

Verdict,  1048 

Wagers,  931 

Wrongdoer,  951 
Words  and  Phrasei 

Truth,  333 

Tuition,  333 

Tumbling.  333 

Tumult,  333 

Tumultuous,  313 

Turbary,  333 

T.n,.o«l,  3,3 

Tutor,  350 

Twelvemonth,  350 

Twelve  months,  350 

Ullage,  350 

Ultimate,  350 

Umpire.  419 

Unavoidable,  419 

Unbecoming,  410 

Unborn  children,  430 

Uncompleted,  43] 

Under,  433 

Understand,  445 

Understanding,  445 

Undcrstandlngly,  446 

Undertaking,  446 

Undertook,  451 

Underwood,  451 

Underwriter,  451 

Undivided,  451 

Unfairly,  517 

Unfinished.  517 

Unfit,  517 

Unknown,  694 

Unlawful  assembly,  694 

Unlawfully,  696 

Unless,  697 

Unmarried,  697 

Unoccupied,  697 

Unpaid,  697 

Unreasonable,  698 

Unsound,  69S 

Unsuitable,  698 

Until,  69S 

Untrue,  6j^ 

Unused,  ^99 

Unwilling,  699 

Up,  699 

Upon,  699 
Us,  699 

Use  and  occupation,  908 

Useful,  90S 
Usefulness,  908 
Usual,  915 
Usuance,  916 
Usufructuary,  916 
Usurped  power,  916 
Usurper,  916 
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